Digitized  by  the  Internet  Archive 

in  2013 


http://archive.org/details/quinquennialindeunit_O 


J.  /.fclA&:  w>-*p 


SUC  DOCUMETO 
FEB  12  1986 


CLEMSON 


UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 
WASHINGTON,  D.C.   20240 

Secretary  of  the  Interior  —  William  P.  Clark 
Office  of  Hearings  and  Appeals  —  Paul  T.  Baird 
Office  of  the  Solicitor  —  Frank  K.  Richardson 

INDEX-DIGEST 
JANUARY  1980  -  DECEMBER  1984 


This  index-digest  covers  all  published  and  unpublished  decisions 
and  opinions  of  the  Department  of  the  Interior  from  January  1, 
1980  through  December  30,  1984,  rendered  in  the  Office  of  Hearings 
and  Appeals,  Balls  ton  Towers,  Building  No.  3,  4015  Wilson  Boulevard, 
Arlington,  VA  22203,  and  in  the  Office  of  the  Solicitor,  Interior 
Building,  18th  and  C  Streets,  N.W.,  Washington,  D.C.  20240. 

Copies  of  this  volume  may  be  obtained  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402. 
Individual  copies  of  decisions  and  opinions  may  be  obtained  from  the 
Office  of  Hearings  and  Appeals  or  the  Office  of  the  Solicitor. 


Editor:   Rachael  Cubbage 


For  sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office 
Washington,  DC.  20402 


II 


TABLE  OF  CONTENTS 


Page 

Topical  Index  to  Decisions  &  Opinions  III 

Case  Symbols  VI 

Table  of  Decisions  Reported VII 

Table  of  Opinions  Reported  CXXIII 

Table  of  Overruled  &  Modified  Cases CXXV 

Table  of  Suits  for  Judicial  Review  of 

Published  &  Unpublished  Decisions  CXXXIII 

Cumulative  Index  to  Suits  for  Judicial 

Review  of  Departmental  Decisions  CXLVII 

Table  of  Statutes  Cited: 

(A)  United  States  Statutes  CXCV 

(B)  Revised  Statutes  CCXI 

(C)  United  States  Codes  CCXI II 

Index-Diges t  1 


******** 


Ill 


ACCOUNTS 1-5 

ACCRETION  5 

ACQUIRED  LANDS  5-6 

ACT  OF  FEBRUARY  14,  1859 6 

ACT  OF  JULY  26,  1866 6 

ACT  OF  JULY  27,  1866 7 

ACT  OF  MAY  17,  1884  7 

ACT  OF  FEBRUARY  8,  1887 7-8 

ACT  OF  FEBRUARY  28,  1891  9 

ACT  OF  MARCH  3,  1891  9 

ACT  OF  AUGUST  4,  1892  9 

ACT  OF  AUGUST  18,  1894 9 

ACT  OF  JUNE  4,  1897  10 

ACT  OF  FEBRUARY  28,  1899 10 

ACT  OF  MAY  17,  1906 10 

ACT  OF  MARCH  3,  1909  10 

ACT  OF  MARCH  15,  1910  10-11 

ACT  OF  JUNE  22,  1910 11 

ACT  OF  JUNE  25,  1910 11 

ACT  OF  JULY  17,  1914 11 

ACT  OF  SEPTEMBER  19,  1914 12 

ACT  OF  DECEMBER  29,  1916  12 

ACT  OF  NOVEMBER  9,  1921  12 

ACT  OF  MAY  24,  1928 12 

ACT  OF  MAY  29,  1928 12 

ACT  OF  APRIL  28,  1930 12 

ACT  OF  MAY  21,  1930 12-13 

ACT  OF  APRIL  23,  1932 13 

ACT  OF  AUGUST  28,  1937  13 

ACT  OF  APRIL  29,  1950 13 

ACT  OF  AUGUST  11,  1955 13 

ACT  OF  MARCH  6,  1958 13 

ACT  OF  AUGUST  27,  1958  13 

ACT  OF  JULY  6,  1960 13-14 

ACT  OF  SEPTEMBER  26,  1961  14 

ACT  OF  SEPTEMBER  3,  1964 14 

ACT  OF  SEPTEMBER  19,  1964 14 

ACT  OF  OCTOBER  8,  1964 14 

ACT  OF  OCTOBER  15,  1966 14 

ACT  OF  SEPTEMBER  26,  1968 15 

ACT  OF  OCTOBER  1,  1968 15 

ACT  OF  DECEMBER  24,  1970 15 

ACT  OF  SEPTEMBER  28,  1976 15 

ACT  OF  OCTOBER  21,  1976  ; 15 

ACT  OF  APRIL  3,  1980 15 

ADMINISTRATIVE  AUTHORITY  16-21 

ADMINISTRATIVE  PRACTICE  21-24 

ADMINISTRATIVE  PROCEDURE  24-53 

AGENCY 53 

AIRPORTS 5  3-54 

ALASKA 54-72 

ALASKA  NATIONAL  INTEREST  LANDS 

CONSERVATION  ACT 72-74 

ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  74-110 

APPEALS  1 10-120 

APPLICATIONS  AND  ENTRIES  120-129 

APPRAISALS  129-133 

ASPHALT  AND  BITUMEN  LEASES  133 

ATTORNEY'S  FEES  133-134 

ATTORNEYS 134 


IV 


Page  (s) 


AUTHORITY  TO  BIND  GOVERNMENT 134 

BALD  EAGLE  PROTECTION  ACT 134 

BOARD  OF  INDIAN  APPEALS  134-137 

BOARD  OF  LAND  APPEALS 137-138 

BOUNDARIES  138-139 

BUREAU  OF  INDIAN  AFFAIRS  139-141 

BUREAU  OF  LAND  MANAGEMENT  141-142 

BUREAU  OF  RECLAMATION  142 

CLAIMS  BY  THE  UNITED  STATES 142 

CLASSIFICATION  AND  MULTIPLE  USE  ACT  OF  1964 142-143 

COAL  LEASES  AND  PERMITS  143-152 

COLOR  OR  CLAIM  OF  TITLE 152-159 

COMMUNICATION  SITES  159-161 

CONFIDENTIAL  INFORMATION  161 

CONSTITUTIONAL  LAW  162-165 

CONTESTS  AND  PROTESTS  165-169 

CONTRACTS 169-2  1 1 

CONVEYANCES  211-213 

COURTS 213 

DELEGATION  OF  AUTHORITY  213-214 

DESERT  LAND  ENTRY  214-219 

EMINENT  DOMAIN  219 

ENDANGERED  SPECIES  ACT  OF  1973  219-220 

ENVIRONMENTAL  POLICY  ACT  220-221 

ENVIRONMENTAL  QUALITY  221-224 

EQUAL  ACCESS  TO  JUSTICE  ACT 225 

EQUITABLE  ADJUDICATION  225-227 

ESTOPPEL  227-2  32 

EVIDENCE  2  32-254 

EXCHANGES  OF  LAND 254-255 

EXECUTIVE  ORDERS  AND  PROCLAMATIONS  255 

FEDERAL  EMPLOYEES  AND  OFFICERS  255-261 

FEDERAL  GRANT  AND  COOPERATIVE  AGREEMENT  ACT  CF  1977  261 

FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 261-372 

FEDERAL  PROPERTY  AND  ADMINISTRATIVE  SERVICES  ACT  372-373 

FEES 37  3-374 

FISH  AND  WILDLIFE  COORDINATION  ACT 374 

FISH  AND  WILDLIFE  SERVICE  374-375 

FREEDOM  OF  INFORMATION  ACT  (Act  of  June  5,  1967)  375 

GEOLOGICAL  SURVEY  375-376 

GEOTHERMAL  LEASES  376-382 

GEOTHERMAL  RESOURCES  382 

GRAZING  AND  GRAZING  LANDS  382-383 

GRAZING  LEASES  383-384 

GRAZING  PERMITS  AND  LICENSES  384-389 

HEARINGS  38  9-3  94 

HOMESTEADS  (ORDINARY)  394-395 

INDIAN  ALLOTMENTS  ON  PUBLIC  DOMAIN  395-401 

INDIAN  CHILD  WELFARE  ACT  OF  1978  401-402 

INDIAN  LANDS  402-413 

INDIAN  PROBATE  413-429 

INDIAN  REORGANIZATION  ACT  429 

INDIAN  TRIBES  429-432 

INDIANS  4  32-4  36 

INTERVENTION  436 

LACHES  4  36-4  37 

LIEU  SELECTIONS  437-438 

LOWER  COLORADO  RIVER  LAND  USE 438 

MATERIALS  ACT  438-439 

MILLSITES  439-441 


Paaejsl 


MINERAL  LANDS 441-448 

MINERAL  LEASING  ACT  448-458 

MINERAL  LEASING  ACT  FOR  ACQUIRED  LANDS  458-461 

MINERALS  EXPLORATION  461 

MINERALS  MANAGEMENT  SERVICE  461 

MINES  AND  MINING 461-462 

MINING  CLAIMS  462-629 

MINING  CLAIMS  RIGHTS  RESTORATION  ACT  629-630 

MINING  OCCUPANCY  ACT  630-631 

MISTAKES 631 

MULTIPLE  MINERAL  DEVELOPMENT  ACT  631-632 

NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969  632-635 

NATIONAL  HISTORIC  PRESERVATION  ACT  635 

NATIONAL  PARK  SERVICE  635-636 

NATIONAL  PARK  SERVICE  AREAS  636-637 

NAVAL  PETROLEUM  RESERVES  637 

NAVIGABLE  WATERS  637 

NOTICE  6  37-64  3 

OFFICERS  AND  EMPLOYEES  644 

OIL  AND  GAS 644 

OIL  AND  GAS  LEASES 644-878 

OIL  SHALE  878-879 

OMB  CIRCULAR  A-76 879 

OREGON  AND  CALIFORNIA  RAILROAD  AND  RECONVEYED  CCOS 

BAY  GRANT  LANDS  879-881 

OUTER  CONTINENTAL  SHELF  LANDS  ACT  881-886 

PATENTS  OF  PUBLIC  LANDS  886-891 

PAYMENTS 892 

PHOSPHATE  LEASES  AND  PERMITS  893-894 

POTASSIUM  LEASES  AND  PERMITS  894 

POWERSITE  LANDS  895-896 

PRACTICE  BEFORE  THE  DEPARTMENT  896 

PRESIDENT  OF  THE  UNITED  STATES  896 

PRIVATE  EXCHANGES  896-897 

PUBLIC  LANDS  897-901 

PUBLIC  RECORDS  901-902 

PUBLIC  SALES  902 

RAILROAD  GRANT  LANDS  902-903 

RECLAMATION  HOMESTEADS  903 

RECLAMATION  LANDS  904 

RECREATION  AND  PUBLIC  PURPOSES  ACT  904-905 

REGULATIONS  905-918 

REINSTATEMENT  918-919 

RENT 9  19-921 

REORGANIZATION  PLANS  921 

RES  JUDICATA 922 

RIGHTS-OF-WAY  922-94  0 

RULES  OF  PRACTICE 940-988 

SCHOOL  LANDS  988 

SECRETARY  OF  THE  INTERIOR  989-992 

SEGREGATION  9  92-9  95 

SMALL  TRACT  ACT 995-997 

SODIUM  LEASES  AND  PERMITS  997-998 

SOLICITOR,  DEPARTMENT  OF  THE  INTERIOR  998 

SPECIAL  OSE  PERMITS  998-1000 

STARE  DECISIS 1CC0 

STATE  COURTS  1000 

STATE  EXCHANGES 100  0-1001 

STATE  GRANTS 1001 

STATE  LANDS 1001 


VI 


Pa^ejs), 


STATE  LAWS 1002 

STATE  SELECTIONS 1002-1003 

STATUTES 1003-1006 

STATUTORY  CONSTRUCTION 1006-1008 

STOCK-RAISING  HOMESTEADS 1006-1009 

SUBMERGED  LANDS  1009 

SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  OF  1977 1009-1041 

SURFACE  RESOURCES  ACT 1041-1042 

SURPLUS  PROPERTY  1042 

SURVEYS  OF  PUBLIC  LANDS 1042-1045 

SWAMPLANDS 10  45 

TAR  SANDS 1045-1047 

TAYLOR  GRAZING  ACT 1047 

TIMBER  SALES  AND  DISPOSALS 1047-1049 

TITLE 10  49 

TORTS 1049 

TOWN  SITES 1050 

TRESPASS 105  0-1052 

UNIFORM  RELOCATION  ASSISTANCE  AND  REAL  PROPERTY 

ACQUISITION  POLICIES  ACT  OF  1970 1052-1061 

WAIVER 1061 

WATER  AND  WATER  RIGHTS 1061-1062 

WATER  POLLUTION  CONTROL  1062 

WILD  AND  SCENIC  RIVERS  ACT 1062 

WILD  FREE-ROAMING  HORSES  AND  BURRCS  ACT 1062-1063 

WILDERNESS  ACT 1063-107  4 

WILDLIFE  REFUGES  AND  PROJECTS 1074-1076 

WITHDRAWALS  AND  RESERVATIONS 1076-1088 

WORDS  AND  PHRASES 1088-1093 


SYMBOLS 


ANCAB  -  Alaska  Native  Claims  Appeals  Board 

IA-T  -  Indian  Appeals — Tort 

IBCA  -  Interior  Board  of  Contract  Appeals 

IBIA  -  Interior  Board  of  Indian  Appeals 

IBLA  -  Interior  Board  of  Land  Appeals 

IBSMA  -  Interior  Board  of  Surface  Mining  Appeals 

M  -  Solicitor's  Opinion 

OHA  -  Office  of  Hearings  and  Appeals 

SEC  -  Office  of  the  Secretary 


TABLE  OF  DECISIONS  REPORTED 


VII 


Page(s) 

Abernathy,  Bob  F., 

71  IBLA  149  (Mar.  9,  1983)  677,  797,  815 

Abraham,  Lawrence  T., 
et  ah,  82  IBLA  285 
(Aug.  31,  1984) 156,  158 

A.C.O.T.S., 

60  IBLA  1  (Nov.  12,  1981) 17,  115,  141, 

221,  270,  898, 
944,  948,  990 

61  IBLA  166  (Jan.  25,  1982)  270,  880,  1048 

61  IBLA  396  (Feb.  22,  1982)  1048 

62  IBLA  43  (Feb.  24,  1982)  1048 

Adams,  C.  Donald  & 

Dorothy  M. ,  71  IBLA  371 

(Mar.  28,  1983)  377,  379,  380 

Adams,  Donald  R., 

83  IBLA  322  (Oct.  31,  1984) 733 

Adams,  Duel  La  M.  & 
Lyle  R.,  70  IBLA  63 

(Jan.  10,  1983)  216,  217, 

218,  898 

Adams,  Jim, 

47  IBLA  281  (May  15,  1980) 320,  581 

Adams,  Julie,  et  al. , 

45  IBLA  252  (Feb.  4,  1980) 32,  43,  110, 

165,  220,  222, 

261,  632,  879, 

880,  986 

Adams,  Robert  A., 

57  IBLA  370  (Sept.  8,  1981)  215,  217,  904, 

1086 

Adams,  Scott  Q. , 

60  IBLA  288  (Dec.  17,  1981), 

88  I.D.  1110 667,  721 

Addlngton  Brothers  Mining,  Inc., 
2  IBSMA  90  (May  22,  1980), 
87  I.D.  186 1010,  1018 

Adkisson,  Florence, 

47  IBLA  121  (Apr.  28,  1980)  552,  617,  620, 

904,  1085,  1087 

*!!IIIii!*iIII  L  L  L  !  A  k  (!) 

0  F:      See  Appellant's   Name 

Adobe   Oil   &   Gas   Corp. , 

63  IBLA  106   (Mar.    31,    1982) 722,    786 

73   IBLA  263   (June    7,    1983) 20,    228,    259, 

639,  724,  787, 
813,  908,  1005 


Page(s) 

Adomkus,  Walter, 

67  IBLA  177  (Sept.  21,  1982)  638,  672,  708, 

724,  906 
Agel,  Ronald  C, 

64  IBLA  1  (May  3,  1982)  707 

73  IBLA  340  (June  10,  1983)  759,  774 

83  IBLA  76  (Sept.  28,  1984) 762,  777 

Ahrens ,  Anne  B., 

70  IBLA  358  (Feb.  3,  1983)  710 

Alrflo  Instrument  Co., 

Appeal  of,  IBCA-1 323-1 2-79 

(Jan.  13,  1983) 205,  210 

Akeen,  Grace,  a.k.a. 

Grace  Akins,  Estate  of, 

10  IBLA  14  (June  23,  1982)  429 

Alabama  By-Products  Corp., 

2  IBSMA  298  (Sept.  30,  1980), 

87  I.D.  446 1034 

Alakayak,  Macauley,  Heirs 
of  (On  Reconsideration), 
62  IBLA  90  (Feb.  25,  1982)  62 

Alameda,  Robert,  et  al., 

48  IBLA  178  (June  9,  1980) 267,  324, 

584,  906 
Alaska,  Anchorage,  City  of, 

6  Jack  Fischer  et  al., 

45  IBLA  171  (Jan.  30,  1980), 

87  I.D.  21 632,  922 

Alaska  Gateway  School 
District,  5  ANCAB  111 
(Nov.  12,  1980),  87  I.D.  560 86 

Alaska  Offshore  Marine 
Services,  Inc.  & 
Milton  Holmes,  6  ANCAB  134 
(Oct.  23,  1981)  82 

Alaska  Placer  Co., 

5  ANCAB  260  (Apr.  24,  1981), 

88  I.D.  511  82 

Alaska  Railroad, 

7  ANCAB  8  (Mar.  26,  1982), 

89  I.D.  118 85,  99,  101, 

110,  270 

7  ANCAB  43  (Apr.  22,  1982), 

89  I.D.  219 90,  105 

65  IBLA  376  (July  20,  1982)  58,  70,  1002 

Alaska,  State  of, 

4  ANCAB  171  (Feb.  29,  1980)  80 

4  ANCAB  342  (July  24,  1980)  79,  96 


VIII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Alaska,  State  of  (Continued) 
5  ANCAB  4  (Aug.  20,  1980), 
87  I.D.  366 79,  96 

5  ANCAB  118  (Dec.  1,  1980)  78,  81 

5  ANCAB  373  (July  28,  1981)  82 

6  ANCAB  230  (Dec.  15,  1981)  80 

6  ANCAB  233  (Dec.  15,  1981) 80 

6  ANCAB  236  (Dec.  15,  1981)  81 

6  ANCAB  239  (Dec.  15,  1981)  81 

6  ANCAB  256  (Dec.  21,  1981)  81 

6  ANCAB  259  (Dec.  21,  1981)  81 

6  ANCAB  262  (Dec.  21,  1981)  81 

7  ANCAB  1  (Mar.  8,  1982) 80 

7  ANCAB  98  (June  10,  1982)  80 

7  ANCAB  100  (June  10,  1982)  80 

7  ANCAB  102  (June  10,  1982)  80 

7  ANCAB  203  (June  25,  1982)  75,  81,  85 

45  IBLA  318  (Feb.  6,  1980)  888 

46  IBLA  12  (Feb.  20,  1980) 16,  45,  121, 

219,  228,  938, 
956,  992 

48  IBLA  229  (June  17,  1980)  57,  59,  112, 

165,  943,  962, 
975,  984 

54  IBLA  373  (May  19,  1981)   940 

58  IBLA  118  (Sept.  24,  1981)  114,  944,  965 

61  IBLA  68  (Dec.  31,  1981)  53,  1077 

62  IBLA  187  (Mar.  9,  1982) 115,  129, 

137,  167,  891, 

932,  934,  945, 

994,  999 

70  IBLA  369  (Feb.  3,  1983)  117,  954,  970 

71  IBLA  256  (Mar.  21,  1983)  102,  105,  252, 

393 

71  IBLA  394  (Mar.  30,  1983)  66 

74  IBLA  275  (July  25,  1983) 91,  102,  105 

78  IBLA  390  (Jan.  31,  1984) 42,  88,  89, 

103,  950 

79  IBLA  335  (Mar.  22,  1984) 101,  106 

81  IBLA  7  (May  14,  1984)  101,  106 


Page ( s ) 

Alaska,  State  of  v_. 
Chythlook,  Moses, 

47  IBLA  249  (May  13,  1980)  58,  60, 

111,  166,  975, 
985 
Alaska,  State  of  v^. 
David,  Dora  &  Cathy  Dick, 

46  IBLA  177  (Mar.  21,  1980)  57,  60, 

111,  166,  975, 
985 
Alaska,  State  of  v^.  Jimmie, 
Daniel,  Bertha  A.  Williams, 

48  IBLA  370  (July  11,  1980) 57,  59, 

111,  166,  975, 
984 
Alaska,  State  of  y_. 

John,  Elsie,  46  IBLA  137 

(Mar.  19,  1980)  57,  59, 

111,  166,  975, 
984 
Alaska,  State  of  v^.  Juneau 
Area  Acting  Director,  Bureau 
of  Indian  Affairs  &  Arctic 
John  Etalook,  9  IBIA  126 
(Nov.  9,  1981),  88  I.D.  1020 403 

Alaska,  State  of  v^. 
Newhall,  Joan  M., 

47  IBLA  85  (Apr.  21,  1980)  58,  60, 

111,  166,  975, 
985 
Alaska,  State  of  _v. 
Patterson,  Earl  G. , 

46  IBLA  56  (Feb.  22,  1980)  57,  59, 

111,  165,  943, 
951,  957,  962, 
968,  975,  984 
Alaska,  State  of  _v. 
Sarakovikof f ,  Steve, 
et  al^,  50  IBLA  284 
(Oct.  6,  1980)  61,  943,  985 

Alaska,  State  of  y_. 
Smith,  Cora  John, 
50  IBLA  6  (Sept.  5,  1980)  57,  59, 

111,  166,  975, 
984 
Alaska,  State  of  v. 
Thorson,  Marcia  K. ; 
State  of  Alaska  v. 
Phyllis  Westcoast, 
76  IBLA  264  (Oct.  18,  1983) 66,  73,  108 

(On  Reconsideration), 

83  IBLA  237  (Oct.  22,  1984), 

91  I.D.  331  68,  73, 

74,  108 

Alaska,  State  of,  Dept. 
of  Transportation  & 
Public  Facilities, 
4  ANCAB  147  (Feb.  27,  1980)  80 

4  ANCAB  244  (May  28,  1980)  80 

5  ANCAB  281  (May  1,  1981)  85 

5  ANCAB  284  (May  4,  1981)  82,  85 


TABLE  OF  DECISIONS  REPORTED 


IX 


Page(s) 

Alaska,  Dept .  of  Transportation  (Continued) 

5  ANCAB  307  (June  26,  1981), 

88  I.D.  629 77,  91, 

97,  104,  938, 
940 

6  ANCAB  143  (Oct.  30,  1981)  82 

6  ANCAB  150  (Nov.  27,  1981)  83 

7  ANCAB  92  (June  10,  1982)  80 

7  ANCAB  157  (June  23,  1982), 

89  I.D.  321  88,  91, 

93,    94,    97 
(On  Reconsideration), 
7  ANCAB  188   (June    24,   1982), 
89   I.D.    346 77,    78,    97 

67   IbLA  344   (Oct.    5,    1982) 89,    91, 

93,    94 

67  IBLA  380  (Oct.  8,  1982) 54,  74,  94, 

1078 
Alaska,  State  of  (Leland  R. 
Estabrook),  54  IBLA  346 
(May  12,  1981)  46,  61,  979 

Alaska,  State  of,  Mary 

Frances  Dehart, 

82  IBLA  165  (Aug.  6,  1984)  36,  55,  67,  119, 

138,  947 
Alaska,  State  of,  Matrona 

Johnson,  71  IBLA  63 

(Feb.  22,  1983)  66 

Alaskamin  Co. , 

49  IBLA  43  (July  21,  1980)  285,  470, 

586,  1091 
Aleknagik,  Village  &  City 
Council  of,  May  M.  Olson, 
Lawrence  Murphy,  Sr., 

77  IBLA  130  (Nov.  15,  1983) 10,  51, 

66,  118,  128, 
393,  955,  968, 
984 
(On  Reconsideration), 

80  IBLA  221  (Apr.  30,  1984) 51,  67,  165 

Aleutian/Pribilof  Islands 
Ass'n,  Inc.  v.  Acting 
Deputy  Ass't  Secretary — 
Indian  Affairs  (Operations), 
9  IBIA  254  (Apr.  9,  1982), 
89  I.D.  196 135,  913,  914 

Alexander,  Betty, 

53  IBLA  139  (Mar.  9,  1981)  25,  640,  646,  940 

Alexander,  Evelyn, 

45  IBLA  28  (Jan.  14,  1980)  58,  165,  225, 

898,  995,  997 
Alexander,  Ken, 

56  IBLA  129  (July  16,  1981) 332,  473 

Alexander,  Robert  D. , 
Paul  D.  Kennett, 
59  IBLA  118  (Oct.  26,  1981)  665,  687 


Page(s) 

Alford,    Tommy   L. , 

71    IBLA  29   (Feb.   16,   1983)    19,    29,    692,    941 

Alker ,  Henry  A. , 

49  IBLA  118  (July  28,  1980) 686,  699, 

959,  962 

62  IBLA  211  (Mar.  10,  1982)  23,  115,  137, 

689,  706 

Alker,    Patricia  C. , 

62   IBLA  150   (Mar.    5,    1982) 23,    235, 

668 

67    IBLA  214   (Sept.    23,    1982) 672,    690, 

725 

69  IBLA  313  (Dec.  27,  1982)  726 

70  IBLA  211  (Jan.  24,  1983) 50,  251, 

392,  983 

79   IBLA  123   (Feb.    22,    1984)    239,    246, 

649,    682,    946, 
958,    974 
All-Kee   Associates, 

81    IBLA   288   (June    12,    1984)    559 

All   Minerals   Corp., 

60   IBLA  85   (Nov.    19,    1981)    273,    294, 

334,  481,  498 
Allen,  Eugene,  Lloyd 

Chappell  v.  Bureau  of 

Land  Management ;  Alfred 

Glen  Deleeuw  v.  Bureau 

of  Land  Management, 

65  IBLA  196  (June  29,  1982) 385,  388 

Allen,  Henry,  Harold  Dils, 

76  IBLA  14  (Sept.  6,  1983)  294,  336, 

480,  600 
Allen,  Matthew  _v.  Area 
Director,  Navajo  Area 
Office,  Bureau  of  Indian 
Affairs,  10  IBIA  146 

(Oct.  15,  1982),  89  I.D.  508 52,  135, 

435,  917,  957 

12    IBIA  116   (Dec.    9,    1983) 436,    918 

Allen,    Philip,    Desert 
Wilderness   Coalition, 

77  IBLA   330   (Dec.    5,    1983) 371,   1073 

Alleson,   Alice   L.    &   Frances, 

77   IBLA  106   (Nov.    14,    1983)    1043,    1044 

Allied    Drilling,    Inc., 

Appeals   of,    IBCA-1 242-1-79 

&   1250-2-79   (Sept.    12,    1980), 

87    I.D.    400 204 

Allied  Materials   Corp., 

50  IBLA   353   (Oct.    16,   1980) 122,   126, 

764 
Allied    Repair    Service,    Inc., 
Appeal   of,    IBCA-1 381-8-80 
(Dec.    23,   1982)   175,   199 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Allison,  Alyson  A.,  & 
James  N. ,  III, 

72  IBLA  333  (Apr.  29,  1983) 21,  229, 

436,  827,  843, 
869 
Allison,  William  B.,  Executor 
of  the  Estate  of  Amie  B. 
Allison,  Uniform  Relocation 
Assistance  Appeal  of, 
4  OHA  117  (Feb.  13,  1981) 1052,  1054 

Allstead,  W.  W. , 

58  IBLA  46  (Sept.  21,  1981) 339,  575, 

597,  619 
Almasy,  Theodore  J., 

69  IBLA  160 

(Dec.  13,  1982),  89  I.D.  619 573 

Almasy,  Theodore  J.,  et  al. , 

Appeal  of,  4  ANCAB  151 

(Feb.  27,  1980),  87  I.D.  81 83,  92,  95, 

98,  154,  157 
Alminex  USA,  Inc., 

55  IBLA  315  (June  26,  1981)  744 

64  IBLA  274  (June  2,  1982) 828,  844, 

867 
A.  L.  Nellum  (ALNA), 

Appeals  of,  IBCA-1484-7-81 

&  IBCA-1485-7-81  (Nov.  1,  1982)  207 

Alpine  Moving  &  Storage, 
Appeal  of,  IBCA-1 434-2-81 

(Oct.  21,  1981),  88  I.D.  979 170,  186, 

188,  198,  199, 
207,  208 
Altex  Oil  Corp., 

61  IBLA  270  (Jan.  29,  1982) 786,  813, 

909,  913,  914 

67    IBLA  197   (Sept.    22,   1982)   855 

73  IBLA  73   (May   17,    1983)    164,    456, 

653,    763,    775, 
806,   1075 
Altex   Oil   Corp.,    Emery 
Energy,    Inc., 

66   IBLA   307    (Aug.    24,    1982) 459,    653, 

763 
Altrogge,    R.   C, 

78   IBLA  24   (Dec.    12,   1983) 681,    798, 

817 
Alumina  Development  Corp. 
of  Utah,  77  IBLA  366 

(Dec.  7,  1983)  42,  50, 

142,  238,  347, 
392,  441,  495, 
531,  574,  615, 
619,  950,  960, 
974,  983 
Alvord,  Horace  H. ,  IV, 

80  IBLA  49  (Mar.  28,  1984)  753 

Alyeska  Pipeline  Co., 

52  IBLA  222  (Jan.  30,  1981)  25,  61 

Amanda  Coal  Co., 

2  IBSMA  395  (Dec.  22,  1980), 

87  I.D.  643 162,  1012 


Page(s) 

Amax  Chemical  Corp., 

45  IBLA  335  (Feb.  6,  1980)  894 

Amax  Coal  Co. , 

74  IBLA  48  (June  28,  1983)  1024 

Amax  Exploration,  Inc., 

58  IBLA  312  (Oct.  16,  1981)  447 

Amax  Lead  Co.  of  Missouri, 

84  IBLA  102  (Dec.  10,  1984) 458 

Amberex  Corp. , 

78  IBLA  152  (Dec.  29,  1983) 714,  730 

Ambra  Oil  &  Gas  Co., 

58  IBLA  67  (Sept.  22,  1981)  646,  794,  839 

75  IBLA  11  (Aug.  2,  1983)  650,  760,  770 

Amdahl,  Robert  R., 

62  IBLA  246  (Mar.  15,  1982)  664,  687,  720 

American  Mineral  Leasing,  Inc., 

83  IBLA  372  (Nov.  15,  1984)  754,  793,  818 

American  Natural  Gas  Production 

Co.,  49  IBLA  230  (Aug.  12,  1980)  800,  858 

American  Petrofina  Co.  of  Texas, 

73   IBLA  120   (May   23,   1983) 675,    691 

American  Resources,    Ltd., 

52   IBLA  290   (Feb.    9,   1981)    463,    553,    564 

615,    621 

American  Telephone  &  Telegraph  Co., 

57  IBLA  215  (Aug.  27,  1981) 48,  130, 

160,  391,  926 

(On  Reconsideration), 

59  IBLA  343   (Nov.    5,    1981) 49,   160,    391, 

926,  981 

61    IBLA  343   (Feb.   11,   1982)    49,   160,    351, 

392,    927,    982 

77    IBLA  110  (Nov.    14,    1983)    132,    161, 

927,  931 
Amigo   Mining,    Inc., 

68   IBLA  305   (Nov.    19,   1982) 345,    566, 

1089 

Aminoil   USA,    Inc., 

70   IBLA  5   (Jan.    6,    1983) 378 

81    IBLA   231    (June   6,    1984)   378 

Amoco  Minerals   Co., 

81    IBLA  23   (May  15,   1984) 126,   127, 

559,    567,    569, 

628,    988,    995, 

1003 

Amoco   Production  Co., 

45   IBLA  16   (Jan.    8,   1980) 852,    875 


TABLE  OF  DECISIONS  REPORTED 


XI 


Page(s) 

Amoco    Production   Co.    (Continued) 

53   IBLA  72   (Mar.    2,   1981)    756,    770 

69  IBLA  279  (Dec.  21,  1982)  459,  653, 

674,  763 

75  IBLA  344  (Aug.  31,  1983)  692,  792, 

848 

77  IBLA  27  (Oct.  31,  1983) 803,  889 

78  IBLA  93  (Dec.  19,  1983) 437,  853, 

885,  892 

81  IBLA  323  (June  19,  1984) 696,  767 

Amoco  Production  Co.  et  al., 

71    IBLA  241    (Mar.    217  T983)    759,    774 

Amoroso,  Patricia  B., 

55  IBLA  190  (June  16,  1981)  647,  944 

Anadarko  Production  Co., 

66  IBLA  174  (Aug.  12,  1982) 758,  855 

83  IBLA  148  (Oct.  9,  1984) 685,  693 

Anahonak,  Victor  A.  (On 

Reconsideration) , 

64  IBLA  289  (June  4,  1982) 29,  49,  65, 

70,  391,  982 
Anchorage,  Alaska,  City  of,  & 

Jack  C.  Fisher  et_   al . ,  a.k.a. 

Concerned  Chugach  Citizens  v. 

Chugach  Electric  Ass'n,  Inc., 

45  IBLA  171    (Jan.    30,    1980), 

87   l.D.    21 349,    934 

Ancowitz,   Arthur, 

53   IBLA   69   (Mar.    2,   1981)    854 

58   IBLA  112   (Sept.    24,    1981) 705,    841 

Andersen,    Carl   B.  , 

61    IBLA  4   (Dec.    29,   1981)    53,   126,    342, 

475,  592,  631, 
639,  907,  1004 
Andersen,  Joe  V.,  Art  Rubash, 
Estate  of  Don  T.  Andersen, 

75  IBLA  71  (Aug.  10,  1983)  308,  335, 

479,  611 

Andersen,  Robert  L. ,  et  al., 

56  IBLA  182  (July  20,^981)  3,  703, 

720,  915 

Anderson,  Bruce, 

63   IBLA  111   (Apr.    2,   1982)   669,    796,    813 

77  IBLA  376  (Dec.  7,  1983)  654,  696, 

730,  808 
80  IBLA  286  (May  4,  1984), 
91  l.D.  203 755,  779,  782 

Anderson,  Charles, 

76  IBLA  402  (Oct.  27,  1983)  4,  24,  650, 

681,  730,  792 
Anderson,  Ida  Lee, 

46  IBLA  385  (Apr.  10,  1980)  769,  799,  1074 


Page(s) 

Anderson,    Ida    Lee    (Continued) 

70    IBLA   259    (Jan.    26,    1983)    368,    676, 

766,    774 

70  IBLA  383  (Feb.  8,  1983)  695 

76  IBLA  395  (Oct.  27,  1983)  371,  681, 

696,  1073 
Anderson,  Ida  Lee  &  John  R. , 

67  IBLA  340  (Oct.  5,  1982)  648,  856,  991 

Anderson,  John  R. , 

46  IBLA  123  (Feb.  29,  1980)  769,  799, 

1074 

50  IBLA  38  (Sept.  9,  1980)  769,  1074 

57  IBLA  149  (Aug.  25,  1981)  647,  854,  990 

71  IBLA  172  (Mar.  10,  1983)  369,  649,  677, 

941,  963 
Anderson,  Kathleen  I., 

56  IBLA  214  (July  22,  1981)  665,  704 

Anderson ,  L.  L. , 

69  IBLA  304  (Dec.  23,  1982)  18,  39,  237, 

243,  250,  306, 
335,  490,  610, 
1006 
Anderson,  Mark  G. , 

70  IBLA  18  (Jan.  6,  1983) 675,  691,  726 

Anderson,  Rick  &  Linda, 

76  IBLA  212  (Oct.  17,  1983)  557,  617,  626, 

1078,  1083 
Anderson,  Timm, 

47  IBLA  348  (May  21,  1980)  228,  258,  265, 

321,  582 
Anderson,  Tod, 

50  IBLA  66  (Sept.  17,  1980)  327,  470,  563, 

588,  638,  905 
Anderson,  Zada ,  e£  al . , 

70  IBLA  122  (Jan.TI,  1983) 244,  250,  305, 

335,  479,  609 
Andrews,  George  H. , 

57  IBLA  221  (Aug.  27,  1981)  333,  474,  499 

Andrews,  Peter,  Sr., 

77  IBLA  316  (Nov.  30,  1983) 66,  74,  889 

(On   Reconsideration), 

83   IBLA   344   (Nov.    7,    1984) 68,    73,    75, 

889 

Andrews,  Randal  L. , 

Delbert  L.   McGuire,  & 

Virgil  A.  Ruckdashel, 

5  OHA  113  (Mar.  21,  1983) 256,  920 

Andrews,  Weston  B., 

83  IBLA  338  (Nov.  5,  1984) 793,  818 

Anelon,  Gregory,  Sr.  (On 
Reconsideration) , 
60  IBLA  101  (Nov.  19,  1981)  63 

Angaiak,  Catherine  (On 
Reconsideration) , 
65  IBLA  317  (July  15,  1982)  65 


XII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Angelina  Holly  Corp., 

70  I8LA  294  (Jan.  27,  1983)  676,  797,  815 

Angeloni,  Randal, 
Douglas  Blixt , 
54  IBLA  56  (Apr.  9,  1981) 288,  332, 

473,  593 
Angle,  Jay  R. , 

77  IBLA  242  (Nov.  29,  1983)  714,  792,  849 

Angle,  Jesse  W.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  160  (Apr.  29, 
1981)  1059 

Anglo  Resources,  Inc., 

70  IBLA  106  (Jan.  12,  1983)  243,  691,  726 

Animal  Protection  Institute 
of  America,  61  IBLA  222 
(Jan.  28,  1982)  361,  1065 

Animal  Protection  Institute 

of  America,  Sierra  Club, 

Colorado  Open  Space  Council, 

79  IBLA  94  (Feb.  17,  1984), 

91  I.D.  115 35,  119, 

221,  223 
Ann  Lorentz  Coal  Co.,  Inc.  v^ 

Office  of  Surface  Mining 

Reclamation  &  Enforcement, 

79  IBLA  34  (Feb.  9,  1984), 

91  I.D.  108 1033,  1034, 

1038,  1041 
Anne,  Elizabeth  D. , 

66  IBLA  126  (Aug.  10,  1982)  245,  690,  708 

ANR  Production  Co. , 

82  IBLA  228  (Aug.  23,  1984) 717,  733 

Anton,  Wesley  Emmett, 

Estate  of,  12  IBIA  139 

(Jan.  23,  1984)  134,  413, 

415,  423 
Antone,  Melvin  v.  Ass't 

Secretary — Indian  Affairs, 

12  IBIA  186  (Mar.  2,  1984)  434 

Antonio,  John  Yazza, 
Estate  of,  12  IBIA  177 
(Feb.  29,  1984)  422 

Antunovich,  George, 

John  E.  Curran,  76  IBLA  301 

(Oct.  19,  1983),  90  I.D.  464 213,  443, 

557,  1001,  1002 
Anundson,  John  H. , 
Mary  M.  Murphy, 

83   IBLA  340  (Nov.    5,   1984) 380,    381 

AOS  Co. , 

59   IBLA  112   (Oct.    26,   1981) 293,    333, 

474,  599 
Apex   Co. ,    Inc. , 

4   IBSMA  19   (Mar.    2,   1982), 

89   I.D.    87 1009,   1018, 

1023,   1035,   1038 

1  1  11  A  1  <£)        1  1:      See   Appellant 's    Name 


Page(s) 

Applegarth,  Tom, 

58  IBLA  224  (Sept.  30,  1981)  333,  474, 

639,  907,  1004 
Applegate  Citizens  Opposed 

to  Toxic  Sprays  (ACOTS), 

Southern  Oregon  Citizens 

Against  Toxic  Sprays  (SOCATS), 

81  IBLA  398  (June  29,  1984)  224,  634 

Applicators,  Inc.,  Appeal  of, 
IBCA-1797  (A-76), 
(Dec.  31,  1984),  91  I.D.  365 879 

Aquarius  Resources  Corp., 

64  IBLA  153  (May  24,  1982)  780,  876 

Arata,  Mary  I. , 

66  IBLA  160  (Aug.  11,  1982), 

89  I.D.  407 671,  724, 

814 

Archer,  Elizabeth  B.,  et  al., 

82  IBLA  14  (July  5,  1984) 129,  443,  894 

Archer  ,    John    D. , 

74  IBLA  323   (July    28,    1983)   222,    452,    456, 

893,    966,    987 

75  IBLA  128    (Aug.    15,    1983)    50,    129, 

165,    443,    447, 

449,    452,    893, 

983 

Archer,    John    D.    &    Elizabeth   B., 

46  IBLA  203   (Mar.    24,   1980)    458,    893 

47  IBLA  268   (May  13,   1980) 6,    442,    459, 

461 

Archibald,  William  S., 

75  IBLA  236  (Aug.  24,  1983)  217 

Arctic  Mining  Co., 

5  ANCAB  302  (May  29,  1981)  82 

ARCO  Alaska,    Inc. , 

78   IBLA  115   (Dec.    22,   1983) 761,    776 

ARI-MEX   Oil   &    Exploration,    Inc., 

53   IBLA   37   (Feb.    26,   1981)    719,    811 

Arizona   State   Ass'n  of   4-Wheel 
Drive   Clubs,    65   IBLA  126 

(June    28,    1982)   365,    953, 

1068,   1092 

Armstrong  &  Armstrong,  Inc., 
Appeal  of,  IBCA-1311-10-79 
(Jan.    29,    1982),    89   I.D.    30  190,   194,    948 

Armstrong,    Dale   E. , 

53   IBLA  153   (Mar.   12,   1981)    254,    276,    454, 

801,    993,   1001, 
1047,   1092 

Armstrong,    Hepburn    T. , 

60    IBLA  140    (Nov.    24,    1981) 796,    945 

72    IBLA   329   (Apr.    29,    1983)    711,    797,    816 


TABLE  OF  DECISIONS  REPORTED 


XIII 


Armstrong,  Robert  G. ,  et  al . , 
67  IBLA  357  (Oct.  6,  1982)  ■ 

Arora,  Satish  K. , 

80  IBLA  271  (May  4,  1984)  — 


Page(s) 
830,  844,  867 
2,  716 


Asamera  Oil,  Inc.,  Kenneth  J. 
Gain,  77  IBLA  181  (Nov.  18, 
1983)  


-  69,  73,  110, 

776,  782,  816, 

1083 


ASARCO,  Inc., 

47  IBLA  14  (Apr.  11,  1980) 


16,  228,  446 


64  IBLA  50  (May  6,  1982) 


70  IBLA  91  (Jan.  11,  1983)  - 

72  IBLA  110  (Apr.  14,  1983) 

Asay,  Reed  Z., 

55  IBLA  157  (June  9,  1981)  - 

Asbestos   Mines,    Inc., 

69   IBLA  100   (Nov.    30,   1982) 

Ash,    Anthony   T. , 

52   IBLA  210   (Jan.    30,   1981) 


-  279,    364, 
1068,   1092 

-  447,   1089 
447 


15,    902,   1051 

305,    489 

152,   155,   157 


Ashburn,   Joe, 

66   IBLA  328   (Aug.    25,   1982)   13,    555,    624, 

904,   1087,   1088 


Askins  ,    Gary   D. , 

74   IBLA  12   (June    24,    1983) 


Asphalt,    Inc.,   Appeal  of, 

IBCA-1 331-2-80   (Sept.    15,    1981) 

Aspinwall,  Mary  A.  A.  (On  Recon- 
sideration), 66  IBLA  367 
(Aug.  27,  1982)  


142,   460,    857 
192,   194 


28,    48, 

62,    70,    391, 
888,    981 


Atkins,   Major   G., 

60   IBLA  284   (Dec.    17,   1981) 


-  48,   164,    295, 

334,   479,    502, 

981 


Atkins,    Ronald    R. , 
61    IBLA  364   (Feb.   16,   1982) 


39,  237,  243, 
296,  504,  602 


Atlantic  Richfield  Co., 

63  IBLA  263  (Apr.  19,  1982)  ■ 

Atomic  Fuel  Coal  Co.,  Inc., 
3  IBSMA  107  (Apr.  23,  1981), 
88  I.D.  477  


379,  381 


Atomic  Fuel  Co.,  Inc., 

3  IBSMA  287  (Sept.  17,  1981), 
88  I.D.  824  


1016 


1020 


Attocknie,  Willis,  Estate  of, 
9  IBIA  249  (Apr.  8,  1982), 
89  I.D.  193  


Auge ,  Raymond  C.  v.  Bureau  of 
Land  Management,  76  IBLA  83 
(Sept.  21,  1983)  


Page(s) 


386,  388 


Avanti  Mining  Co.,  Inc., 

4  IBSMA  101  (July  16,  1982), 

89  I.D.  378 1011,  1023, 

1035,  1037,  1038 


Avery,    Plet, 

60   IBLA  159   (Nov.    24,   1981) 

Axelson,    Dorothy  C, 

52   IBLA  146   (Jan.    16,   1981) 

Ayakulik,  Inc., 

82  IBLA  80  (July  17,  1984)  - 


Ayers,  Helen  T. ,  Roger  Quintal, 
61  IBLA  71  (Dec.  31,  1981)  — 


Ayers,  Lorenz  K.  (Appellant), 
W.  0.  Pettit,  Jr.  (Appellee), 
50  IBLA  240  (Sept.  30,  1980)  ■ 

Ayojiak,  Mary  (On  Recon- 
sideration), 59  IBLA  384 
(Nov.  9,  1981)  


274,  290 
824,  862 
--  74,  98 
827,  865 

659,  701 


62 


Azar ,  George, 

63  IBLA  172  (Apr.  8,  1982) 


AZL  Resources,  Inc., 

64  IBLA  126  (May  20,  1982) 


363,  1067, 
1092 


299 


B  &  B  Contractors,  Appeal  of, 
IBCA-1646-1-83  (May  13,  1983), 
90  I.D.  226  


192,  970 


Baccus  ,  John  W. , 

59  IBLA  288  (Oct.  30,  1981) 


331,  472,  592, 
639,  907,  1004 


Badger  Coal  Co. , 

2  IBSMA  147  (July  25,  1980), 

87  I.D.  319 1017,  1019,  1026 


Bahny,  William  0., 

56   IBLA  190  (July   20,   1981) 


Baicy ,  Sandy  C. , 

46  IBLA  140  (Mar.  19,  1980) 


16,  162,  289, 
332,  473,  595 


214, 

215,  1092 


Bailey,  D.  E., 

57  IBLA  120  (Aug.  25,  1981) 290,  478, 

596,  640,  908 


Bailey,  Harry  N. , 

79  IBLA  362  (Mar.  23,  1984) 


Baker,  Bruce  L.  &  Robert  C, 
55  IBLA  55  (May  29,  1981)  ■ 


254,  277, 
896,  897 


240,  288, 
332,  473 


415,  417,  424 


Bald  Point  Timber  Sale,  In  re, 

80  IBLA  304  (May  4,  1984)  632,  881,  1049 


XIV 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Balding,  John  V., 

76  IBLA  218  (Oct.  17,  1983) 


Baldwin,  Lloyd  M. , 

75  IBLA  251  (Aug.  25,  1983) 


28,    234, 

242,    314,    336, 
476,    614 


114,    680,    942, 
951,    969 


Bale,    John   W.    v^.    Comm'r   of    Indian 
Affairs,    8   IBIA  158   (Oct.    15, 
1980)    


407 


Balen,    Jacqueline, 

73   IBLA  383   (June   15,   1983) 


308,  611,  639, 
908,  1005 


Bales,  Walter  &  Margaret  (Mineral 

Trust),  84  IBLA  29  (Nov.  27,  1984)  10,  11, 

276,  891 


Ballou,  Herb, 

49  IBLA  225  (Aug.  12,  1980) 

Bamco  Exploration,  Inc., 

77  IBLA  226  (Nov.  28,  1983) 

Banner  Oil  &  Gas,  Ltd., 

63  IBLA  23  (Mar.  26,  1982)  - 

Bannon,  Gerald  B., 

63  IBLA  115  (Apr.  2,  1982)  - 


Bar  X  Sheep  Co.  e£  al. , 

56  IBLA  258  (July  24,  1981), 
88  I.D.  665  


286,  325,  578 

347,  495 

363,  855 


343,  484, 
566,  603 


Barnett ,  Mary  A. , 

53  IBLA  328  (Mar.  26,  1981) 

Barnett,  Pearl  C. , 

52  IBLA  273  (Feb.  6,  1981)  ■ 


Barney,  Paul  E.  (Mr.), 

Uniform  Relocation  Assistance 

Appeal  of,  5  OHA  53 

(Nov.  9,  1982)  


Barr,  Ronald  K. ,  Sr.,  Paul 
Brown,  Sr . ,  65  IBLA  359 
(July  20,  1982)  


Barr,  Samuel  P.,  Sr., 

65  IBLA  167  (June  29,  1982) 

Barrett,  William  J. , 

49  IBLA  30  (July  21,  1980)  - 

Barrick  Exploration  Co., 

82  IBLA  172  (Aug.  7,  1984)  - 

Barrows,  Gerard  C, 

71  IBLA  262  (Mar.  22,  1983) 


Barry,  Geneva,  et  al . , 

54  IBLA  48  (Apr.  9,  1981) 


Barry,  Nelson  C. , 

57  IBLA  268  (Aug.  31,  1981) 


Page(s) 
824,  841 


■  46,  164,  286, 

330,  638,  906, 

980,  1003 


1060 


388 


144,  450,  990 

344,  566,  616 

658,  699 

655,  732,  809 


20,  229,  436, 
711 


113,  358,  391, 
952,  967,  980 


274,  333,  474, 
571 


Barbat,  William  N. , 

56  IBLA  26  (July  8,  1981)  — 

Barbee,  John  W.,  et  al., 

60  IBLA  81  (Nov.  19,  1981)  - 

Barben,  A.  Keith, 

81  IBLA  332  (June  19,  1984) 


Barker,  Robert  H. , 

62  IBLA  331  (Mar.  23,  1982) 

Barlow,  Lillian, 

58  IBLA  385  (Oct.  21,  1981) 


Barnard,  Vincent, 

66  IBLA  100  (Aug.  4,  1982) 


Barnes,  Joseph  A.,  et  al., 
78  IBLA  46  (Dec.  I3,~1983) , 
90  I.D.  550  


288,  477,  499 
351,  930,  932 


133,  355,  374, 
925,  932,  937 


1048 


—  26,  49,  114, 

154,  164,  212, 

463,  554,  623, 

897,  922,  940, 

944 


123,  128,  394, 

445,  903,  904, 

1086,  1087 


-  19,  573,  619, 

880,  891,  903, 

1006,  1042 


Bartholomew,  Daryl  E. , 

63  IBLA  198  (Apr.  8,  1982)  - 

Bartlett,  Phyllis  Inez  Maston, 
Daniel  Walker  Taylor, 
71  IBLA  1  (Feb.  9,  1983)  


Bartley,  Gobel, 

4  IBSMA  219  (Dec.  17,  1982), 
89  I.D.  628  


Barton,  Gary  L. ,  J.  Marinelli  & 
R.  Nixon,  47  IBLA  386  (May  21, 
1980)  


Barton,  Wilbur  _v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  173 
(Oct.  15,  1982)  


12  IBIA  110  (Dec.  9,  1983), 
90  I.D.  536  


Barwise,  Allan  D. ,  Appeal  of, 
IBCA-1690-6-83  (May  17, 
1984),  91  I.D.  253  


Basin  Electric  Power  Cooperative, 
50  IBLA  197  (Sept.  30,  1980)  — 


339,  598 


125,  397 


1012,  1015, 
1025,  1036 


272,  468,  496 


52,  135,  435, 
917,  957 


436,  918 


204,  956,  962 


348 


TABLE  OF  DECISIONS  REPORTED 


XV 


Page(s) 

Bass,  Bill  &  Judy,  et  al. , 

84  IBLA  233  (Dec.  31,  1984) 142,  505, 

561,  629 

Bass  Enterprises  Production  Co., 

47  IBLA  53  (Apr.  14,  1980) 767,  838, 

860,  875,  919 

48  IBLA  11  (May  27,  1980) 16,  112,  121, 

461,  631,  778, 
943,  989 

Bastone,  Joe, 

52  IBLA  288  (Feb.  9,  1981)  331,  472,  564, 

592,  638,  906, 
1003 

Bates,  Don  E., 

55  IBLA  263  (June  25,  1981)  332,  473,  594 

Bat ok,  John  Andrew, 

67  IBLA  272  (Sept.  28,  1982) 303,  607 

Bauer,  Robert  E., 

75  IBLA  62  (Aug.  5,  1983) 312,  493 

Baum,  Lawrence  F.,  et  al., 

67  IBLA  239  (Sept.  24,  1982) 555 

Baxter,  Betty  E., 

76  IBLA  188  (Oct.  6,  1983) 28,  40,  234, 

237,  246,  250, 
309,  336,  492,  600 

Baysinger,  Jesse  W.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  1  (Apr.  23,  1980) 1054 

Beachy,  Jonas  P., 

80  IBLA  209  (Apr.  26,  1984)  693,  716,  732 

Bean,  Charles  E., 

73  IBLA  108  (May  23,  1983) 310,  612 

Bear,  Victoria  S.,  Estate  of, 

8  IBIA  117  (July  15,  1980) 427 

Bear  Shield,  John,  Estate  of, 

9  IBIA  1  (June  5,  1981) 421 

Beaver,  Dennis  Gail,  Estate  of, 

11  IBIA  135  (Mar.  28,  1983)  416 

Bechtel,  Joanne  F., 

76  IBLA  1  (Sept.  6,  1983) 833,  871 

Beck,  Edward  H., 

76  IBLA  80  (Sept.  21,  1983) 313,  336, 

480,  614 

Becker,  Lowell,  Billie  Peterson, 

48  IBLA  203  (June  16,  1980)  324,  585 

BECO  Corp.,  Appeal  of, 

IBCA-1795  (Nov.  16,  1984), 

91  I.D.  350 180,  187,  191 


Page(s) 

Beehive  Telephone  Co.,  Inc., 

83  IBLA  86  (Sept.  28,  1984) 355,  938 

Begay,  Henry  W.  v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  189 

(Oct.  15,  1982) 52,  135,  435, 

917,  957 

12  IBIA  119  (Dec.  9,  1983), 

90  I.D.  539 42,  436,  918 

Begay,  Johnny  v.  Acting  Area 
Director,  Navajo  Area  Office, 
Bureau  of  Indian  Affairs, 

10  IBIA  205  (Oct.  15,  1982)  52,  135,  435, 

917,  957 

12  IBIA  107  (Dec.  9,  1983)  922 

Behney,  Charles  A.,  Ill, 

63  IBLA  231  (Apr.  16,  1982) 298,  604 

Bekins,  Floyd  R. ,  Jr., 

75  IBLA  80  (Aug.  10,  1983) 311,  335, 

479,  613 

Belben,  Kathron  F.  Wright, 

68  IBLA  179  (Nov.  8,  1982) 124,  396 

Belco  Development  Corp., 

66  IBLA  134  (Aug.  10,  1982)  23,  376,  461, 

758,  804,  876 

Belco  Petroleum  Corp., 

57  IBLA  3  (Aug.  5,  1981) 4,  757,  892 

Belknap,  Robert  E. ,  et  al., 

55  IBLA  200  (June  16,  1981)  226,  229,  259, 

663,  703,  739, 

744,  747,  751, 

784,  819 

Bell  Coal  Co.  v.  Office  of 
Surface  Mining  Reclamation 
&  Enforcement  (On  Recon- 
sideration), 81  IBLA  385 

(June  28,  1984) 1012,  1015,  1022, 

1025 

Bell,  Judith  Gail, 

57  IBLA  139  (Aug.  25,  1981)  234,  666,  784 

Bell  Telephone  Co.  of  Nevada, 

63  IBLA  9  (Mar.  25,  1982) 49,  160,  351, 

391,  927,  981 

Be  11  em,  Stephen  F., 

48  IBLA  5  (May  27,  1980) 214,  215 

Bellwether  Exploration  Co., 

78  IBLA  188  (Jan.  4,  1984) 788,  814 

Belser,  Eleanor  A., 

72  IBLA  232  (Apr.  26,  1983) 308,  611, 

639,  908,  1005 


XVI 


TABLE  OF  DECISIONS  REPORTED 


Page(8) 

Belva  Coal  Co.,  Inc., 

3  IBSMA  83  (Apr.  17,  1981), 

88  I.D.  448 1011,  1019, 

1021,  1030,  1039 

Benally,  Bessie  ^v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  221 

(Oct.  15,  1982)  52,  135,  435, 

917,  958 

Benally,  Donald  v.  Navajo  Area 

Director,  Bureau  of  Indian  Affairs 

&  Navajo  Tribe,  9  IBIA  284 

(May  26,  1982),  89  I.D.  252 139,  430 

Bench  Lake  Irrigation  Co., 

78  IBLA  305  (Jan.  12,  1984)  51,  132,  354, 

394,  937 

Bender,  Jack  J., 

54  IBLA  375  (May  19,  1981), 

88  I.D.  550 645,  768,  795 

Bengoa,  Frank, 

74  IBLA  367  (July  28,  1983)  28,  234,  242, 

309,  335,  476, 
600 

Benham ,  Joe , 

55  IBLA  45  (May  29,  1981)  332,  473,  638, 

907,  1004 

Benoit,  Walter  R. , 

62  IBLA  99  (Mar.  1,  1982) 362,  1066 

Benson,  Vernon  &  Rita, 

48  IBLA  64  (May  29,  1980)  645,  767,  794, 

810,  820 

Benton,  Floyd  E. , 

62  IBLA  243  (Mar.  15,  1982)  17,  258,  520, 

555,  620,  1079 

Berg,  Andrew  W. , 

47  IBLA  238  (May  13,  1980)  264,  319,  581 

Berg,  Rhinehart, 

71  IBLA  131  (Mar.  9,  1983)  465,  528,  567, 

617,  625 

Berg ,  Vernon  I. , 

72  IBLA  211  (Apr.  21,  1983)  832,  847,  870 

Bergen  Expo  Systems,  Inc., 
Appeal  of,  IBCA-1 348-4-80 
(Sept.  9,  1982),  89  I.D.  449  178,  190,  949 

Berger,  Fred  William, 

81  IBLA  344  (June  25,  1984)  684,  793,  850 

Berger,  Moise  &  Leon, 

82  IBLA  253  (Aug.  28,  1984)  560,  567,  569, 

891,  903 

Bergman,    Elsie    (On   Reconsideration), 

64   IBLA  180   (May   26,   1982)   62 


Page(s) 

Bergman,  Robert  E.  &  Evan  V., 

53  IBLA  122  (Mar.  5,  1981)  702,  783,  841 

Bergman,  Steven  (On  Recon- 
sideration), 61  IBLA  399 
(Feb.  22,  1982)  62 

Bergman,  Warner  (On  Recon- 
sideration), 60  IBLA  214 
(Nov.  27,  1981)  62 

Bering  Straits  Native  Corp., 
Appeal  of,  5  ANCAB  146 
(Dec.  18,  1980) 80 

6  ANCAB  127  (Oct.  21,  1981)  80 

Bering  Straits  Native  Corp., 
Council  Native  Corp., 

83  IBLA  280  (Oct.  25,  1984)  27,  106,  120, 

134,  138,  891, 
934,  947,  959 

Berk,  M.  Lawrence, 

81  IBLA  366  (June  27,  1984)  129,  348,  996 

Berndt,  Diane  M. ,  Richard  W. 
Myers,  62  IBLA  288  (Mar.  16, 
1982)  244,  249,  741 

Bernhardt,  Donna, 

73  IBLA  207  (May  27,  1983)  240,  288,  334, 

475 

Berringer,  Bruce  R. , 

60  IBLA  258  (Dec.  4,  1981)  289,  595 

Bert,  Edward  (Agopetah), 
Estate  of,  12  IBIA  253 
(May  22,  1984),  91  I.D.  235 422,  432 

Bess,  Stephen  M.  &  Alice, 

71    IBLA  122    (Mar.    7,    1983) 759,    774 

Best,  William  T. , 

56  IBLA  234  (July  22,  1981)  289,  595 

Bethlehem  Mines  Corp., 

2  IBSMA  215  (Aug.  29,  1980), 

87  I.D.  380 1032,  1033, 

1039,  1040 

Bettles,    Susan, 

60   IBLA   75   (Nov.    19,   1981) 341,    481 

Beveridge ,    R.    C. , 

50   IBLA  173   (Sept.    30,   1980) 800,    851 

Bevers ,  Harry  L. , 

84  IBLA  158  (Dec.  13,  1984)  651,  836,  874 

Bevill,  Betsy  Romaine, 

58  IBLA  260  (Oct.  6,  1981)  8,  143,  399, 

901,  993 
Bevis,  William  H. , 

52  IBLA  125  (Jan.  13,  1981)  638,  661,  701, 

783,  840,  905 


TABLE  OF  DECISIONS  REPORTED 


XVII 


Page(s) 

Bick  Outdoor  Advertising  Co.,  Uniform 
Relocation  Assistance  Appeal  of, 
4  OHA  234  (Feb.  5,  1982)  1055 

Bieber,  William  F., 

82  IBLA  6  (July  2,  1984) 355,  932 

Biederman,  Charlie  R., 

61  IBLA  189  (Jan.  26,  1982)  64 

Bierlein,  John  W., 

53  IBLA  48  (Feb.  27,  1981) 622,  687, 

701,  738 

Big  Horn  Canal  Ass'n, 

76  IBLA  283  (Oct.  18,  1983) 354,  373, 

937 

Big   Horn   Limestone   Co., 

46   IBLA  98   (Feb.    28,    1980)   27,   121,    509, 

520,    562,    573 

Billings   American    Indian   Council 
v.    Deputy  Ass't    Secretary — 
Indian  Affairs    (Operations) 
11    IBIA  142   (Apr.    1,   1983)    34,   136,    401 

Bingham,    H.    E. ,   et   al., 

73   IBLA  19   (May   9,   1983) 465,    556,    636, 

1072 

Birch,    Marion, 

53   IBLA  366   (Mar.    30,   1981) 336,    463 

Birchard,    Phyllis   J., 

59   IBLA  247   (Oct.    29,   1981)    338,    596 

Bird,    Don  R. ,   et   al., 

49  IBLA  94   (July   22,   1980) 268,    325, 

578 

Bird,    Irvin    D. ,    Jr., 

73   IBLA  210   (May   27,    1983)   124,   127,   141, 

447,    631,    997, 
1091 

Birkholz,  Harry, 

61  IBLA  170  (Jan.  25,  1982)  342,  482 

Birnbaum,  Herman, 

58  IBLA  279  (Oct.  8,  1981)  666,  785 

Biro,  Dan  J.  (Mr.  &  Mrs.), 

Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  240 

(Feb.  16,  1982)  1059 

Bischoff  ,  Arietta  v^. 
Acting  Area  Director, 
Navajo  Area  Office, 
Bureau  of  Indian  Affairs, 

10  IBIA  237  (Oct.  15,  1982)  52,  135,  435, 

917,  958 

Bishop,    Stanley, 

50  IBLA  371    (Oct.    21,   1980)   285,    328,    471, 

589 


Page(s) 

BJC/Knowles  Architects  Asso- 
ciates, Uniform  Relocation 
Assistance  Appeal  of,  4  OHA 
189  (Aug.  6,  1981)  1053 

Black,  Donald  E. , 

56  IBLA  354  (Aug.  3,  1981)  333,  473,  500, 

638,  907,  1004 

Black   Fox  Mining  &   Development 
Corp.,    2   IBSMA  110  (June   6, 

1980),    87    I.D.    207 1023,    1034, 

1037 

2    IBSMA  277   (Sept.    24,    1980), 

87   I.D.    437 1037,   1038, 

1039 

Black  Hawk  Resources  Corp., 
50  IBLA  399  (Oct.  24,  1980), 
87  I.D.  497 646,  737,  756 

Black,  Herman, 

60  IBLA  229  (Dec.  4,  1981)  338,  596 

Black  Hills  Power  &  Light  Co., 

73  IBLA  199  (May  26,  1983)  132,  924,  926 

Black  Jack  Oil  Co., 

59  IBLA  163  (Oct.  26,  1981) 667,  720 

Black,    John  W. ,   et   al. , 

63   IBLA  165   (Apr.    6,   1982) 29,    33,   115, 

279,    363,   1067 

Blackburn,  Charles,  et  al. , 

80   IBLA  42    (Mar.    28,    1984)    278,    388,    1047 

Blackhawk  Coal   Co., 

68   IBLA  96   (Oct.    26,    1982)    146,    221,    451 

Blackhurst,    John  A., 

70   IBLA  219   (Jan.    24,   1982) 707,    721 

Blackwood   Fuel   Co.,    Inc., 

2   IBSMA  359   (Nov.    24,    1980), 

87  I.D.  579 1014,  1024,  1031 

Blake,  Gordon  J.,  et  al., 

75   IBLA  1    (Aug.    2,   1983)    294,    347,    613 

Blake,  L.  B., 

67  IBLA  103  (Sept.  15,  1982)  648,  758,  770 

Blakemore,  Bruce  A.  (Estate  Trust) 
&  James  E.  Blakemore  (Trust), 

62  IBLA  33  (Mar.  24,  1982)  707 

Blankenship,  Sam, 

5  IBSMA  32  (Apr.  26,  1983), 

90  I.D.  174 1028,  1036 

Blanchard,  William  &  Marie, 

47  IBLA  312  (May  19,  1980)  265,  321,  582 

Blevins,  Bryan  0., 

63  IBLA  304  (Apr.  26,  1982)  669,  723,  787 


XVIII 


TABLE  OF  DECISIONS  REPORTED 


Bliss,  Kevin  J.,  et  al», 
82  IBLA  31  (July  6,  1984) 


Bliss,  Patrick  J., 

6  ANCAB  181  (Nov.  30,  1981), 
88  I.D.  1039  


84  IBLA  211  (Dec.  28,  1984) 

Bloch,  Thomas  M. , 

76  IBLA  364  (Oct.  25,  1983) 

Block,  Harold  H., 

74  IBLA  156  (July  12,  1983) 


Blum,  Madelon,  In  re  Attorney's 
Fees  Request ,~9  LBIA  281 
(May  11,  1982),  89  I.D.  241  — 


Blumkin,  Linda  R., 

69  IBLA  214  (Dec.  16,  1982) 

B  &  M  Service,  Inc., 

48  IBLA  233  (June  17,  1980) 


Bodie,  John  Richard, 

54  IBLA  93  (Apr.  14,  1981) 

Boggs,    Lucinda   E., 

45   IBLA   60   (Jan.    14,    1980) 


Bolles,    Walter   E.    (Mrs.), 
58   IBLA   257    (Oct.    6,    1981) 


Bonaparte,    Isaac  &   Katherine   v. 
Comm'r   of    Indian   Affairs, 
9    IBIA  115    (Nov.    6,    1981)    


bonesteel,    Maynard   J., 

82    IBLA   237    (Aug.    23,    1984) 

Booth,    William   J. , 

73    IBLA   274    (June    7,    1983)    - 

Boquist,    Helge   A., 

7   ANCAB   186   (June    23,    1982) 

Borgstrom,    Carl   A., 

47   IBLA  232   (May  13,   1980)   - 


Bose,    James    H.    (Mr.    &   Mrs.), 
Uniform   Relocation  Assistance 
Appeal   of,    3   OHA  191 
(Mar.    24,    1980)    


Boston,    Audrey   Jean, 

67    IBLA  117   (Sept.    16,    1982) 


Boston   Technologies,    Inc., 
Appeal   of,    IBCA-1527-10-81 
(Mar.    25,    1982)    


Page(s) 
762,    777 


—  86,    94,   104 

-  89,   103,   105 

639,    681,    693 


311,    335,    479, 
613 


134 


691,    725 


130,   159,    268, 
349,    923,   1089 


332,    473 


656,    821,    859, 
918 


292,    481,    501, 
598,    640,    908 


409 


836,    850,    874 
310,    492 


83 


264,    319,    581 


1057 


251,    724, 
741,    912 


Boucher,    Gary  &   Celia, 

55   IBLA   272   (June   25,    1981) 

Boudreaux,    Leroy   G. , 

62   IBLA  255   (Mar.   15,    1982) 

Bouwens ,   William,   et   al., 

46   IBLA  366   (Apr.    8,   1980)   - 


Bowen,    H. ,    Jr., 

64   IBLA  264   (June   2,    1982)   - 

Bowers ,  J.  S. , 

79  IBLA  298  (Mar.  20,  1984) 


Bowman,  William  E., 

56  IBLA  312  (July  29,  1981) 

Bradke,  Kenneth  S. , 

73  IBLA  216  (May  27,  1983)  - 


Bradshaw,  Karen  (Johnson), 
75  IBLA  342  (Aug.  31,  1983) 

Bradshaw,  Melvin, 

68  IBLA  390  (Nov.  23,  1982) 


Brady ,    James   V. , 

51    IBLA  361    (Dec.    29,   1980) 


Braker,  Bernard  J., 

54  IBLA  332  (May  5,  1981) 


Brandl,  Philip,  George  Vournas, 
54  IBLA  343  (May  7,  1981)  


Branham  &  Baker  Coal  Co.,  Inc., 
2  IBSMA  209  (Aug.  28,  1980), 
87  I.D.  377  


209 


Brannon,  Allen  L. ,  Sr . , 

53  IBLA  251  (Mar.  19,  1981)  ■ 

Branscome ,  William  F., 

81  IBLA  235  (June  6,  1984)  - 

Brashear,  Paulette  M. , 

69  IBLA  169  (Dec.  13,  1982)  - 

Braun,    P.    M. , 

60   IBLA  246   (Dec.    4,   1981)    - 

Braymen,    James    R. , 

67   IBLA  138   (Sept.    16,    1982) 


Page(s) 
270,  350 
668,  722 


54,  60,  121, 
402,  976 


299,  604 

559,  995,  997 


Bowman,  Samantha, 

61  IBLA  20  (Dec.  29,  1981)  273,  295,  473, 

498,  601 


473 


678,  711,  733 


Bradley,  Vernon, 

57  IBLA  351  (Sept.  8,  1981)  28,  334,  479, 

593 


216,  261 


-  28,  233,  242, 

299,  335,  475, 

604 


273,  285, 
470,  497 


240,  288,  332, 
473 


332,  499 


1025 


553,  622, 
1077 


835,  873 

688,  721 

662,  795,  811 
303,  607 


TABLE  OF  DECISIONS  REPORTED 


XIX 


Page(s) 

Brazington,    Galen   B., 

59   IBLA  255   (Oct.    29,    1981)   114,    951,    969 

Breene ,   James   0.,    Jr., 

49   IBLA  350  (Aug.    29,    1980)   853 

Brennan,    Robert, 

67   IBLA  218   (Sept.    23,    1982) 303,    607 

Brentwood,    Inc., 

76  IBLA  73   (Sept.    21,    1983), 

90   I.D.    421   144,   1039 

Brewer,    Lois   Jean  v.   Acting   Deputy 
Ass't   Secretary — Indian  Affairs 
(Operations),    10   IBIA  110 
(Sept.    30,   1982),    89   I.D.    488 404 

Brewery   Hill   Mining  Co.,    Inc., 

49   IBLA  197   (Aug.    6,   1980) 326,    467, 

587,    906 

Brewington,    Ernest    L. , 

73  IBLA  167   (May   24,   1983)    530,    557, 

994,    997,    1083 

Brewster,    Elmer   F. ,    Steve    Foster, 

63   IBLA  51    (Mar.    30,   1982) 297,    334, 

484,    592,    631 

Brice,  William  B., 

53  IBLA  174  (Mar.  16,  1981) 22,  662, 

738,  743 
Briggs ,  James  E.  v.  Bureau  of 
Land  ManagementT  75  IBLA  301 

(Aug.  29,  1983)  386,  387, 

388 
Brinkerhoff,    Zula   C, 

75   IBLA  179   (Aug.    22,    1983)    557,    567,    568 

Brinton,    John   C. ,    Estate   of, 

71    IBLA  160  (Mar.    10,    1983)   44,   153,   155, 

159,    631 

Bristol  Bay  Native  Corp.  (Appeal  of), 

4  ANCAB  130  (Jan.  21,  1980)  80 

4  ANCAB  168  (Feb.  28,  1980)  80 

4  ANCAB  222  (May  6,  1980), 

87  I.D.  164 77,  78,  81,  436 

4  ANCAB  355  (July  31,  1980), 

87  I.D.  341 68,  77,  78, 

108 

71    IBLA  318   (Mar.    23,    1983)    68,    75,    89, 

107,   109 

Bristol,  Fayette  I., 

62  IBLA  317  (Mar.  22,  1982)  694,  765,  813 

Britton,  David, 

74  IBLA  271  (July  25,  1983)  444,  447,  637 

Broda,  Eleanor  V., 

77  IBLA  63  (Nov.  7,  1983) 834,  872 


Page(s) 

Broda  ,  Joseph  F. , 

71  IBLA  390  (Mar.  29,  1983)  831,  846,  869 

Brois,  John  A.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  208 
(Nov.  12,  1981)  1053 

Brooks,  Glen  H. ,  E.  Allen  Brooks, 
8  Corp.,  45  IBLA  51  (Jan.  14, 
1980)  1079 

Brooks,  Norman  E. , 

48  IBLA  16  (May  27,  1980)  266,  322,  583 

Brookshire,  Lairy  D. ,  et  al., 

56  IBLA  73  (July  15,  1981)  13,  565,  615, 

622,  629,  895, 
1085 

Brott,  Robert  T. , 

63  IBLA  279  (Apr.  20,  1982) 128,  630 

Brough,  Carlyle  A., 

68  IBLA  318  (Nov.  19,  1982)  293,  335,  479, 

502,  600 

Brower,  Ken, 

67  IBLA  124  (Sept.  16,  1982)  367,  1070,  1093 

Brown,  Caroline  E., 

56  IBLA  334  (July  30,  1981)  332,  473,  500, 

638,  907,  1004 

Brown,  David  R. ,  Jr., 

Appeal  of,  IBCA-1 600-7-82 

(Mar.  31,  1983)  169,  176,  179, 

186,  203,  252 

Brown,  James  T. , 

46  IBLA  265  (Mar.  27,  1980)  111,  130,  262, 

280,  957 
Brown,  Jerome  F. , 

56  IBLA  364  (Aug.  3,  1981)  333,  474 

Brown,  Juliet  Marsh, 

64  IBLA  379  (June  17,  1982) 999,  1051 

Brown,  Marvin  E.  &  lone  M. , 

52  IBLA  44  (Jan.  6,  1981)  16,  162,  330, 

472,  564,  591 

Brown,  Melvin  A. , 

53  IBLA  45  (Feb.  27,  1981)  221,  854 

Brown,  Melvin  A.,  Douglas 
Bickerstaff,  49  IBLA  234 
(Aug.  12,  1980)  754,  860 

Brown,  Nellie,  Estate  of, 

11  IBIA  1  (Nov.  30,  1982) 419,  422,  424 

Brown,  Patrick  0. , 

55  IBLA  336  (June  26,  1981)  350,  930,  935 

Brown,  Russell  D. , 

56  IBLA  345  (Aug.  3,  1981)  825,  864 


XX 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Brown,    Ruth   Eloise, 

60   IBLA  328   (Dec.    18,   1981)   827,    842,    865 

Brown,    Tom, 

74   IBLA  34   (June    27,    1983)   465,    556,    636, 

1072 

Brown,    Walter    S.    v^.    Comm'r   of 
Indian  Affairs,    8   IBIA  183 
(Oct.    28,   1980),    87   I.D.    507   403,    429,    431 

Brown,    W.    H. , 

45  IBLA  81    (Jan.    17,    1980) 656,    697 

Browne-Tankersley   (Trust), 

76   IBLA  48   (Sept.   19,    1983) 132,    445, 

891,    983,   1009, 
1051 

Bruce  Andersen  Co.,    Inc., 
Appeal   of,    IBCA-1633-10-82 

(Nov.    30,   1984)   171,    176,   185, 

188 

Brucks  ,    Charles    R. ,    Jr., 

80   IBLA  190   (Apr.    20,    1984) 2,    715 

Bryan,    M.    Joan,    Michael 
Rabatich,    76   IBLA  192 

(Oct.    6,   1983)    520,    552,    620, 

1079 

Buchanan,  John  C.  &  Theresa  K. , 

52  IBLA  387  (Feb.  19,  1981) 331,  564, 

592,  1089 

Buchen,  Josephine  M., 

46  IBLA  298  (Mar.  31,  1980) 317,  467 

Buehler  ,  Peter  R. , 

67  IBLA  242  (Sept.  24,  1982)  830,  844,  866 

Building  Maintenance  Specialist, 
Inc.,  Appeal  of,  IBCA-1 397-9- 

80  (June  15,  1981)  170,  175, 

204,  210 

Bumble  Bee  Seafoods,  Inc., 

65  IBLA  391  (July  23,  1982)  6,  213,  276, 

353,  887,  926, 
930,  936 

Bureau  of  Land  Management  v.  Holland 
Livestock  Ranch  &  John  J.  Casey, 

54  IBLA  247  (Apr.  27,  1981) 39,  43,  47, 

52,  237,  249, 
387,  389 

Bureau  of  Land  Management  v. 
Maez,  Alfredo  R. ,  67  IBLA  89 

(Sept.  13,  1982)  116,  278,  384, 

386,  965 

Bureau  of  Land  Management  v.  Wagon 
Wheel  Ranch,  Inc.,  62  IBLA  55 

(Feb.  25,  1982)  37,  236, 

382,  384,  385, 
386,  387,  947 


Page(s) 

Burke,  Arley  C. , 

51  IBLA  224  (Dec.  10,  1980)  329,  564,  590 

Burnett,  George  J., 

50  IBLA  124  (Sept.  24,  1980)  263,  318,  579 

Burnett,  Lamar  &  Christine, 

78  IBLA  349  (Jan.  25,  1984)  20,  45,  260, 

531,  558,  577, 

627,  630,  994, 

1083,  1085 

84  IBLA  166  (Dec.  19,  1984)  164,  531,  561, 

979,  994,  1085 

Burnette,  Robert  (Appellant)  v. 
Deputy  Ass't  Secretary — Indian 
Affairs  (Operations)  (Appellee), 

10  IBIA  464  (Nov.  16,  1982), 

89  I.D.  609 134 

Burney,  William  L. , 

72  IBLA  62  (Apr.  12,  1983) 23,  117, 

896,  954 

Burns,  Edmond  H. ,  Mark 
Hammons  v_.   Anadarko  Area 
Director,  Bureau  of  Indian 
Affairs,  11  IBIA  40  (Jan.  14, 
1983)  26 

(On  Reconsideration), 

11  IBIA  133  (Mar.  22,  1983)  133,  433,  964 

Burr,  David,  et  al. , 

56  IBLA  225  (July  22,  1981)  643,  704,  744, 

748,  1088 

Burruss,  William  H. , 

62  IBLA  40  (Feb.  24,  1982)  688,  722 

Bursua ,  Frank, 

50  IBLA  259  (Sept.  30,  1980) 822,  838 

Burton/Hawks,  Inc., 

47  IBLA  125  (Apr.  29,  1980) 389,  860, 

875,  877 

71    IBLA   336   (Mar.    28,   1983)    827,    843,    869 

Bush,    Joseph   L.    &   Betty, 

71  IBLA  324   (Mar.    23,   1983) 307,    611, 

910,    916 

Buttes  Resources  Co., 

65  IBLA  178  (June  29,  1982) 23,  301,  605 

72  IBLA  18  (Apr.  4,  1983)  832,  846,  870 

Buttgereit,  Lloyd  M. , 

52  IBLA  363  (Feb.  19,  1981)  273,  285,  471, 

497,  638,  906 

Byron,  Thomas  F.,  Anna  B.  Philo, 

52  IBLA  49  (Jan.  6,  1981)  330,  472, 

564,  591 


TABLE  OF  DECISIONS  REPORTED 


XXI 


Page(s) 

Cactus   Mines   Ltd., 

79   IBLA  20   (Feb.    3,   1984) 24,    518,    531, 

551,    978 

CAF  Co., 

73  IBLA  203   (May   27,   1983)    452,    455,    457, 

678,    760,    803, 
1046 

Cahill,  James  D. ,  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  229  (Jan.  29, 
1982) 1059 

Caithness   Corp., 

72   IBLA  350   (Apr.    29,    1983)   126,    377,    378 

Cajen  Minerals, 

64    IBLA   261    (June    2,    1982)    344,    486 

Calaho  Mining  Co., 

63   IBLA  5   (Mar.    25,    1982)   293,    334,  479, 

502,    600,  639, 

907,  1005 

Caldwell,    Robert    N., 

79   IBLA  141    (Feb.    22,    1984)   134,    896,   1045 

California  Ass'n  of   Four-Wheel 
Drive   Clubs,    Inc.,    National 
Outdoor   Coalition, 
60   IBLA  240   (Dec.    4,   1981) 360,   1064 

California   Energy   Co., 

63   IBLA  159   (Apr.    6,   1982) 15,    376, 

378,    379 

California  Energy  Co.,  Inc., 

70  IBLA  221  (Jan.  24,  1983) 382,  1002 

California  Portland  Cement  Corp., 

83  IBLA  11  (Sept.  18,  1984) 271,  276, 

466,  573,  619, 
891,  1007,  1008 

California  State  Lands  Comm'n, 

58  IBLA  213  (Sept.  29,  1981)  26,  114,  359, 

944,  965 

California,  State  of,  Stockdale 
Development  Corp.  , 
51  IBLA  3  (Oct.  28,  1980)  237,  948,  1045 

California  Wilderness  Coalition  et  al . , 

63  IBLA  330  (Apr.  28,  1982)  — 364,  1067 

Camblos,  James  L. ,  III, 

76  IBLA  174  (Sept.  30,  1983)  655,  680,  729 

Camblos,  James  L. ,  III  & 
Christine  C,  78  IBLA  369 
(Jan.  30,  1984)  731,  792 

Cambridge  Mining  Co., 

74  IBLA  26  (June  24,  1983) 31,  52,  151 

Cambridge,  Robert  K. , 

72  IBLA  66  (Apr.  12,  1983)  642,  846,  941 


Page(s) 

Camp,    James, 

76   IBLA  96   (Sept.    21,   1983)   314,    336,    494 

Campbell,    Norma   H. , 

73   IBLA   390  (June   15,   1983) 310,    492 

Cannon,    Bart, 

57    IBLA  281    (Aug.    31,   1981)   290,    338,    501 

Cantine,  D.  R. , 

46  IBLA  382  (Apr.  10,  1980)  698 

Cantine,  S.  A.,  R.  C.  Diefenderfer , 

47  IBLA  7  (Apr.  10,  1980)  657,  698 

Canyon  View  Mining  Co., 

49  IBLA  184  (July  31,  1980)  326,  470,  563, 

587,  640,  906, 
1005 

Canyonlands    Uranium,    Inc., 

65   IBLA  82   (June   23,   1982)    300,    605 

Cape,    Doyle, 

79   IBLA  204   (Feb.    28,    1984) 372,    466 

Capital   Coal   Corp., 

4   IBSMA  179   (Nov.    23,    1982), 

89  I.D.  594 1011,  1022 

Capitol  Fuels,  Inc., 

2  IBSMA  261  (Sept.  24,  1980), 

87  I.D.  430 1024,  1025, 

1030 

Carbon  Fuel  Co. , 

3  IBSMA  207  (July  17,  1981), 

88  I.D.  660 1010,  1029, 

1039 

Cardillo,  James  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  177 
(July  14,  1981)  1053 

Carlo,  William,  Sr.  (On  Recon- 
sideration), 53  IBLA  168 
(Mar.  12,  1981)  61,  895,  1085 

Carlson,  Hal,  Jr., 

78  IBLA  333  (Jan.  24,  1984) 239,  693, 

731,  974 

Carlson,  Hal  V.,  Jr., 

62  IBLA  305  (Mar.  18,  1982)  115,  246, 

953,  965,  967 

Carpentry  Unlimited,  Inc., 

62  IBLA  203  (Mar.  9,  1982)  924 

Carr,    Dale, 

45   IBLA  183   (Jan.    30,    1980) 742,    779, 

859 

Carr,    Jonathan, 

49   IBLA  17    (July  15,   1980) 325,    552 


XXII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Carr,  Maureen, 

67  1BLA  162  (Sept.  21,  1982)  303,  505,  606 

Carrington,  Jack  E., 

81  IBLA  279  (June  12,  1984) 620,  628 

Carrington,  Rose  B.  &  Richard  W., 

46  IBLA  149  (Mar.  19,  1980)  657,  698 

Carroll,  Richard  F. , 

71  IBLA  307  (Mar.  22,  1983)  677,  727 

(On  Reconsideration), 
76  IBLA  151  (Sept.  27, 

1983),  90  I.D.  432 21,  24,  118, 

231,  680,  729,  912 

Carson,  Raymond  D. ,  et  al., 
Heirs  of,  58  IBLA  265 

(Oct.  7,  1981)  292,  333,  474, 

639,  907,  1004 

Carter ,  Gary  E. , 

65  IBLA  338  (July  15,  1982) 215,  1082 

Carter,  Joe  R.  &  Mildred  E., 

83  IBLA  104  (Oct.  1,  1984)  216,  218 

Carter,    L.    C. ,   et  al. , 

76   IBLA  90   (Sept.    21,    1983)    312,    493 

Casagrada,  M.  W., 

83  IBLA  2  5  (Sept.  21,  1984)  717 

Cascade  Holistic  Economic  Consul- 
tants &  Oregon  Wilderness  Coali- 
tion, 58  IBLA  332  (Oct.  16,  1981)  220,  632 

Cascade  Holistic  Economic 
Consultants  e_t  al . , 

60  IBLA  293  (Dec7~18,  1981) 26,  33,  115, 

633,  953,  990 

Cascade  Motorcycle  Club, 

56  IBLA  134  (July  20,  1981)  281,  900,  999 

Casework  Installations,  Ltd., 
Appeal  of,  IBCA-1635-11-82 
(June  7,  1983)  179,  191,  962 

Casey  ,  John  J. , 

66  IBLA  332  (Aug.  26,  1982)  34,  383,  386 

Casey,  Marvin,  et  al., 

63  IBLA  208  (Apr7T2,  1982)  — 364,  1067, 

1092 

Casey,  Powell  A.,  Appeal  of, 
IBCA-1638-11-82  (May  23, 

1983),  90  I.D.  230 180,  190,  192, 

207,  955 

Casler,  George  E., 

59  IBLA  189  (Oct.  27,  1981)  333,  474,  500 

Cassarino,  Gian  R., 

78  IBLA  242  (Jan.  10,  1984), 

91  I.D.  9 682,  730, 

792,  817 


Page(s) 

Cassarino,  Gian  R.  (Continued) 

79  IBLA  138  (Feb.  22,  1984)  682 

Castle,  John  Bloyce, 

81  IBLA  53  (May  22,  1984)  169,  754 

Cates ,  Rodney  N. , 

57  IBLA  276  (Aug.  31,  1981)  333,  474 

Catlow  Steens  Corp. , 

Victorio  Co.,  63  IBLA  85 

(Mar.  31,  1982)  363,  1067 

Catto,  Richard  B.,  Uniform 
Relocation  Assistance  Appeal 
of,  4  OHA  278  (June  1,  1982)  1055 

Cavin,  Benton  C, 

83   IBLA  107   (Oct.    5,   1984) 133,   138, 

154,   156,    157, 

159,    213,    925, 

1043 

Cawley,  Maria  C.  &  John  J., 

61    IBLA  205   (Jan.    26,   1982)   4,    667, 

706,    722,    757, 
892 

Caye,  Mary  Martin  Mataes 

Andrew,  Estate  of,  9  IBIA  196 

(Mar.  15,  1982)  162,  413, 

421,  916 

CECOS  International,  Inc., 
Appeal  of,  IBCA-1667-3-83 

(Oct.  28,  1983)  179,  201, 

202 

Central  American  Construction 
Co.,  Inc.,  Appeal  of, 
IBCA-1337-3-80  (Apr.  14,  1981)  204 

Central  Colorado  Contractors, 
Inc.,  Appeal  of,  IBCA-1203- 
8-78  (Mar.  25,  1983), 

90  I.D.  109 170,  176, 

179,  180,  183, 

195,  200,  208, 

210,  240,  253, 

950 

Central  Colorado  Contractors, 
Inc.  (Application  for  Costs), 
IBCA-1672-4-83  (Aug.  17,  1983), 
90  I.D.  379 202 

Central  Oil  &  Gas,  Inc., 

2  IBSMA  308  (Oct.  23,  1980), 

87  I.D.  494 1009,  1028, 

1029 

Century  Oil  &  Gas  Corp., 

58  IBLA  227  (Sept.  30,  1981) 685,  785 

Century  XXI  Mining,  Inc., 

49  IBLA  166  (July  30,  1980) 272,  284, 

469,  496 


TABLE  OF  DECISIONS  REPORTED 


XXIII 


Page(s) 

Cen-Vi-Ro  of  Texas,  Inc.,  Appeals 
of,  IBCA-718-5-68,  755-12-68 

(June  27,  1980),  87  I.D.  230 171,  174, 

186,  193,  198 

Cerminaro,    Fred   R., 

52   IBLA  116   (Jan.    13,   1981)   644,    661,    800 

Cerminaro,    Fred   R. ,   Anna   R.   & 
Kristlne  A.,    46   IBLA  301 
(Mar.    31,   1980) 644,    657,    800 

C.   G.    Norton  Co.,   Appeal  of, 
IBCA-1 647-1-83   (Nov.   14, 

1983) 170,  179,   184, 

196,    209 

(On  Reconsideration), 

IBCA-1 647-1-83   (Apr.    23, 

1984)   185,    964 

Chachas,    George   J.,   et  al. , 

62  IBLA  310   (Mar.    19,    1982) 214,    215 

Chafe ,    Bonnie    L. , 

57  IBLA  384   (Sept.   10,   1981) 288,    593 

Chambers,    Evelyn, 

67  IBLA  280   (Sept.    28,    1982) 673,    690, 

709 

Chambers,    Larry, 

77   IBLA  214   (Nov.    22,    1983) 833,    843, 

871 

Champion  Resources,  Inc., 

63  IBLA  46  (Mar.  30,  1982) 669,  722 

Champlin  Petroleum  Co., 

68  IBLA  142  (Oct.  29,  1982), 

89  I.D.  561 13,  18,  23, 

141,  457,  695, 
851,  924 

Champlin  Petroleum  Co., 

Wayne  E.  DeBord,  68  IBLA  90 

(Oct.  22,  1982)  945 

Champneys,  Sonny, 

58  IBLA  29  (Sept.  16,  1981) 270,  339, 

474 

Chaney,  John  Walter, 

46  IBLA  229  (Mar.  27,  1980) 262,  316, 

578 

Chapekis,   Cleo, 

57   IBLA  398   (Sept.    14,   1981) 22,    666, 

688,    704,    911 

Chapman -keeler  Timber  Sale,  I_n  re, 

80  IBLA  237  (Apr.  30,  1984)  880,  1049 

Charing  Cross  Associates, 

83  IBLA  167  (Oct.  15,  1984)  355,  931,  938 


Page(s) 

Chastain,  Adron  J.  (Mr.  &  Mrs.), 
et  al . ,  Uniform  Relocation 
Assistance  Appeals  of, 
4  OHA  166  (June  8,  1981)  438 

Chastain,  Adron  J.  (Mr.  &  Mrs.), 
T.  0.  Davis,  Sr.  (Mr.  &  Mrs.), 
4  OHA  134  (Mar.  24,  1981) 1052 

Chaves,  Cruz  M. , 

67  IBLA  270  (Sept.  27,  1982) 298,  603 

Chavez,  Henry, 

62  IBLA  312  (Mar.  19,  1982) 293,  481 

Chef arnnnute,  Inc., 

75  IBLA  242  (Aug.  24,  1983) 55,  74,  95, 

98,  108,  1078 

Chesebrough,    Samuel   A., 

49   IBLA  249   (Aug.   18,   1980) 552,    587 

Chevron   U.S.A.,    Inc., 

52   IBLA  278   (Feb.    6,   1981)    801,   1080 

67   IBLA  266   (Sept.    27,    1982)    653,    766, 

916 

74  IBLA  92  (June  30,  1983)  636,  678, 

809 

80  IBLA  324  (May  8,  1984)  219,  776, 

809 

Cheyenne  &  Arapaho  Tribes  of 
Western  Oklahoma  \r.  Deputy 
Ass't  Secretary — Indian 
Affairs  (Operations),  Reading 

6  Bates  Petroleum  Co.,  &  Woods 
Petroleum  Corp.,  11  IBIA  54 

(Feb.  10,  1983),  90  I.D.  61  135 

(On  Reconsideration), 

12  IBIA  241  (May  18,  1984), 

91  I.D.  229 31,  36,  137, 

140 

Cheyenne  Resources,  Inc., 

46  IBLA  277  (Mar.  27,  1980), 

87  I.D.  110 21,  43,  45, 

137,  141,  389, 
657,  782,  979 

Chiarenza,  Anthony,  e_t  al. , 

74  IBLA  350  (July  28,  1983)  129,  132,  348, 

896,  946,  996 

Chickaloon  Moose  Creek  Native  Ass'n, 
Inc.,  (Appeal  of), 
4  ANCAB  134  (Feb.  8,  1980)  83,  86 

4  ANCAB  250  (June  16,  1980), 

87  I.D.  219 84,  86,  91, 

92 

7  ANCAB  200  (June  24,  1982)  83 


XXIV 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Chickasaw  Oil  &  Gas,  Inc., 

80  IBLA  60  (Mar.  29,  1984) 683,  715 

82  IBLA  59  (July  11,  1984) 793,  817, 

956,  968 

Childress,  John  W., 

76  IBLA  42  (Sept.  14,  1983) 713,  968 

Chiskok,  Evan,  Alex  Hunt, 
Angela  Odinzoff,  Antonia 
Raymond  (On  Reconsideration), 

61  IBLA  1  (Dec.  28,  1981)  62 

Chodosh,  Norman, 

60  IBLA  260  (Dec.  14,  1981)  688 

Chomicki,  Blanche, 

51  IBLA  128  (Nov.  20,  1980)  737 

Chorney,  Joan, 

79  IBLA  271  (Mar.  12,  1984)  715,  731 

Christensen,  Benjamin  D. , 

74  IBLA  239  (July  19,  1983)  214,  216, 

1092 

Christensen,    Elizabeth   A., 

52  IBLA  113   (Jan.    13,    1981) 233,    823, 

862 

Christiansen,    Dale, 

82    IBLA  97   (July    23,    1984) 216,    218 

Chudnow,    James   M., 

47    IBLA  265   (May  13,    1980) 734,   1093 

62  IBLA  13   (Feb.    23,   1982) 827,    866 

62  IBLA  16   (Feb.    23,   1982)    221,    770, 

854 

63  IBLA   309    (Apr.    27,    1982)    772 

63   IBLA  369   (Apr.    30,    1982)    450,    455, 

457,    669,    734, 
757,    803,    1046 

65  IBLA  64  (June  23,  1982)  735 

66  IBLA  372  (Aug.  27,  1982)  734 

67  IBLA  143  (Sept.  16,  1982) 735,  805 

67  IBLA  193  (Sept.  22,  1982) 454,  724 

68  IBLA  87  (Oct.  22,  1982) 641,  856, 

941 

69  IBLA  16  (Nov.  24,  1982)  856 

70  IBLA  139  (Jan.  14,  1983)  805 

70  IBLA  150  (Jan.  18,  1983)  23,  459,  653 

76  IBLA  167  (Sept.  28,  1983) 222,  857 


Chudnow,  James  M. ,  (Continued) 
78  IBLA  78  (Dec.  16,  1983)  - 


82  IBLA  95  (July  19,  1984)  - 
82  IBLA  262  (Aug.  29,  1984) 


Chudnow,  James  M. ,  et  al., 
70  IBLA  71  (Jan.  11,  1983) 


Chudnow,  James  M. ,  John  L. 
Messinger,  67  IBLA  76 
(Sept.  10,  1982)  


67  IBLA  360  (Oct.  7,  1982)  ■ 

68  IBLA  128  (Oct.  28,  1982) 
68  IBLA  181  (Nov.  8,  1982)  - 

68  IBLA  228  (Nov.  15,  1982) 

69  IBLA  157  (Dec.  13,  1982) 

70  IBLA  225  (Jan.  24,  1983) 
75  IBLA  69  (Aug.  10,  1983)  - 
77  IBLA  73  (Nov.  8,  1983)  - 
77  IBLA  77  (Nov.  8,  1983)  - 
77  IBLA  147  (Nov.  15,  1983) 
79  IBLA  1  (Feb.  2,  1984)  — 


Page(s) 

-  682,  849 

-  696,  767 

684,  837, 
917,  1090 


26,  114,  695, 
766,  965 


694,  765,  844 
773,  856,  991 

673,  773 

695,  766,  844 

694,  765,  844 

695,  765,  844 
222,  856 

252,  680,  807 
222,  857 

696,  767,  849 
849 


686,  696,  731, 
736,  808,  849 


Chudnow,  James  M. ,  Laurent  A. 
Giesbert,  62  IBLA  19 
(Feb.  24,  1982)  668,  694,  765,  843 


72  IBLA  60  (Apr.  12,  1983)  ■ 
78  IBLA  317  (Jan.  24,  1984) 


Chudnow,  James  M. ,  Theo  V.  & 
Georgette  M.  Coukoulis, 
68  IBLA  377  (Nov.  22,  1982) 

Chugach  Natives,  Inc., 

5  ANCAB  301  (May  18,  1981)  - 

Chugach  Natives,  Inc.,  Grouse 
Creek  Corp.,  80  IBLA  89 
(Mar.  30,  1984)  


114,  951,  969 


650,  764, 
857,  992 


695 


82 


92,  914,  918 


Chukwak,  Evan, 

47  IBLA  241  (May  13,  1980) 


Churchill  County  Board  of 
Comm'rs,  61  IBLA  370 
(Feb.  17,  1982)  


—  25,  45,  60, 

166,  390,  976, 

978 


362,  1065,  1092 


TABLE  OF  DECISIONS  REPORTED 


XXV 


Cilch,  Herbert, 

73  IBLA  171  (May  24,  1983) 

Cimarron  Corp., 

61  IBLA  90  (Dec.  31,  1981) 


Page ( s ) 
347,  611 


639,  721, 

786,  812,  907, 
1004 


Circle  Civic  Community  Ass'n,  Inc., 
67  IBLA  376  (Oct.  8,  1982)  


89,    93 


£  Lll    £  £»     £££111    £I:      See   Appellant 's 
Name 


C  &  K   Petroleum  Co. , 

59  IBLA  301  (Nov.  3,  1981) 


C  &  K  Petroleum,  Inc.,  Twin 
Arrow,  Inc.,  70  IBLA  354 
(Feb.  3,  1983)  


360,  1064, 
1092 


392,  641, 

868,  878,  983 


Clabaugh,  Ronald,  _In  ££.  Attorney's 
Fees  Request  of,  9  IBIA  294 
(hay  26,  1982),  89  I.D.  257  


Claridge,  Chris  v.  Bureau  of 
Land  Management,  71  IBLA  46 
(Feb.  18,  1983)  


134 


Clark,  Addison  GIrard, 

72  IBLA  321  (Apr.  28,  1983) 


253,    385, 
388 


308,    335, 
479,    611 


Clark  &   Hirt,    Appeal   of, 

IBCA-1 508-8-81    (Feb.    9,    1984), 

91    I.D.    71 171,  176, 

177,  184,  185, 

187,  188,  189, 

193,  197,  201, 

202,  203,  204, 
211 


Clark,    Carl  W., 

65   IBLA  153   (June    29,    1982) 


Clark,    Dean  A.   &   Craig   D. , 
53   IBLA  362   (Mar.    30,    1981) 

Clark,    Don   &   Mary    L. , 

49   IBLA  11    (July  15,   1980)   ■ 


-  365,  464, 
1068,  1092 


348 


Clark,  Donald  L. , 

64  IBLA  129  (May  20,  1982) 


64  IBLA  132  (May  20,  1982)  - 
71  IBLA  169  (Mar.  10,  1983) 


284,  469, 
640,  906 


123,  572, 
886 

123,  572, 
886 

125,  573, 
887 


Clark,  Donald  R. , 

56  IBLA  167  (July  20,  1981) 


65  IBLA  144  (June  29,  1982) 
70  IBLA  39  (Jan.  10,  1983)  ■ 


Clark,  Herbert, 

73  IBLA  195  (May  26,  1983) 


Clark,  Irving  v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs, 
10  IBIA  253  (Oct.  15,  1982)  — 


Clark,  Larry  E. , 

66  IBLA  23  (July  23,  1982) 


Clark,  Shirley  A., 

77  IBLA  51  (Nov.  7,  1983) 


Clavio,  Daniel  L. , 

4  OHA  54  (Sept.  11,  1980) 


Clay,  Robert  L. , 

67  IBLA  115  (Sept.  15,  1982) 


Claypool  Construction  Co.,  Inc., 
2  IBSMA  81  (May  16,  1980), 
87  I.D.  168  


Cleghorn  &  Washburn  Mining  Co., 
51  IBLA  265  (Dec.  15,  1980)  - 


Cliff  Park,  Inc.,  Uniform 

Relocation  Assistance  Appeal 
of,  5  OHA  296  (Apr.  10,  1984) 

Clifford,  Catalina,  Estate  of, 
9  IBIA  165  (Jan.  29,  1982)  — 


Clifford,  Cecil  V.,  Jr., 
47  IBLA  262  (May  13,  1980) 


Clifton,  Harvey  A. , 

80  IBLA  96  (Apr.  3,  1984)  — 

Clifton,  Harvey  A.,  et  al., 
60  IBLA  29  (Nov.  16,  1981)  - 

Clifton,  John  F. , 

82  IBLA  126  (July  24,  1984) 

Clontz,  Farrell  D. , 

76  IBLA  180  (Oct.  3,  1983)  - 


Page(s) 


351,  926, 
930,  933 

-  352,  932 

131,  160, 
924 


40,  237, 

244,  250,  310, 
335,  492 


52,  135, 

435,  917,  958 


260,  450, 

455,  457,  671, 
752,  758,  772, 
804,  990,  1046 


-  11,  398, 
401,  1085 


255,  919 


735 


1017,  1020 
--  329,  590 


1057 


413,  424, 
428 

283,  320, 
356,  581 


575,  619 


274,  293, 
503,  571 

835,  873, 
892 

313,  336, 
480,  614 


XXVI 


TABLE  OF  DECISIONS  REPORTED 


Clouse,  Donnie  R. , 

51  IBLA  221  (Dec.  10,  1980) 


Cluett,    John   S., 

52   IBLA  141    (Jan.    16,   1981)   -- 


Cluff  Oil,  Inc., 

64  IBLA  156  (May  25,  1982) 


Clutie,  Wayne  E. , 

50  IBLA  379  (Oct.  22,  1980) 

Cluzen,  Robert  C, 

55  IBLA  12  (May  26,  1981)  — 


Coastal    States   Energy   Co., 
70   IBLA  386   (Feb.    9,    1983) 

80   IBLA  274   (May   4,   1984)   • 


81    IBLA  171    (May   31,    1984) 


Coates-Lahusen , 

69   IBLA  137    (Dec.    9,    1982) 


Cobb,    Kristie   R., 

67   IBLA  59   (Sept.    9,    1982) 


Coburn,  Maurice  W., 

75  IBLA  293  (Aug.  29,  1983) 


(On  Reconsideration), 

82  IBLA  112  (July  24,  1984) 


Page(s) 


660,  795, 
811 


152,  155, 
157 


669,  707, 
723,  787 


269,  328, 
589 

-  332,  473 


147,  451 


119,  148, 

152,  232,  956, 
971,  987 


148,  150, 
152 


305,  335, 

465,  479,  566, 
609,  616 


829,  844, 
867 


692,  713, 
734 


684,  717, 
732 


Cochran,  J.  M.  &  Leola, 

Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  221  (Nov.  3,  1983) 

Cochran,  Lloyd, 

52  IBLA  231  (Feb.  3,  1981)  


1054 


286 


Codd,  Elsie, 

51  IBLA  43  (Oct.  30,  1980) 

Coe,  Rebecca  B.,  Estate  of, 
8  1BIA  164  (Oct.  22,  1980) 

Coffee,    Ray   F. , 

47   IBLA  217    (May  13,    1980) 


322,    582 


421 


Coggin,    H.    Mason, 

54   IBLA  224   (Apr.    27,    1981) 


C.O.G.S.,    Inc., 

57   IBLA  128   (Aug.    25,    1981) 


264,  319, 
580,  906 


331,  564, 
592,  1089 


333,  474,  498 


Cohoe,  Everett  V., 

60  IBLA  235  (Dec.  4,  1981)  ■ 

Colaw,    Loyd    R. , 

68   IBLA  260  (Nov.   16,   1982) 

Cole,  George  W., 

49  IBLA  128  (July  28,  1980) 


Cole  Industries,  Inc., 

82  IBLA  289  (Aug.  31,  1984) 


Cole,   James   W., 

59   IBLA  280  (Oct.    30,   1981) 


Cole,  Ronald, 

56  IBLA  131  (July  16,  1981) 

Coleman,  Gerald  E. , 

70  IBLA  238  (Jan.  25,  1983) 

Colley,    Bryan, 

71  IBLA  299   (Mar.    22,    1983) 


Colley,    Eugene   0., 

78   IBLA  64   (Dec.    13,   1983)   - 

Colley,    Nellie   E. , 

68   IBLA  16   (Oct.    19,   1982)   - 

Collier,  Jay  Edwin, 

70  IBLA  283  (Jan.  26,  1983) 

Collister,  William  B., 

73  IBLA  64  (May  12,  1983)  — 


Colorado  Open  Space  Council, 
73  IBLA  226  (May  31,  1983) 


Colorado  Springs  &  Aurora, 
Cities  of,  77  IBLA  395 
(Dec.  9,  1983)  


Colorado  Springs,  City  of, 
61  IBLA  124  (Jan.  15,  1982) 


Page(s) 
334,  475 
304,  608 


325,  521, 
586 


51,  133, 

161,  357,  394, 

898,  902,  928, 

984 


333,  474, 
502 


337,  439 
710,  845 


233,  831, 
846,  864 


693,  730 
669,  723 
307,  611 


727 


220,  223, 
370,  633 


Colorado  River  Water  Conservation 
District,  67  IBLA  287 

(Sept.  28,  1982)  368,  1071, 

1092,  1093 


926,  932, 
966 


361,  1065 


Colorado-Ute  Electric  Ass'n,  Inc., 

46  IBLA  35  (Feb.  20,  1980)  2,  21, 

913,  914,  923, 
929,  989,  1000 


79  IBLA  53  (Feb.  9,  1984) 


83  IBLA  358  (Nov.  15,  1984) 


132,  161, 

354,  374,  931, 
937 

-  355,  374,  938 


TABLE  OF  DECISIONS  REPORTED 


XXVII 


Colson,  D.  F., 

63  IBLA  221  (Apr.  15,  1982) 


Coltharp,  Edward  H. ,  Dale  F. 
Klllian,  58  IBLA  234  (Oct.  6, 
1981)  


Columbia  Engineering  Corp.,  Inc., 
IBCA-17  76-2-84  (Feb.  29,  1984)  • 

Combes t,    R., 

49   IBLA  56   (July   21,    1980)   


Cominco  American,    Inc., 

84   IBLA  209   (Dec.    27,   1984) 


Committee   for    Idaho's   High 
Desert,    62   IBLA  319 
(Mar.    22,   1982)   


Commons,  Michael  G. , 

52  IBLA  396  (Feb.  24,  1981) 


Comstock  Tunnel  &  Drainage  Co., 
Sutro  Tunnel  Co.,  79  IBLA  237 
(Mar.  1,  1984)  


Concord  Coal  Corp., 

3  IBSMA  26  (Feb.  19,  1981), 
88  I.D.  273  


3  IBSMA  92  (Apr.  17,  1981), 
88  I.D.  456 : 


Confederated  Tribes  of  the 
Chehalis  Reservation,  Appeal 
of,  IBCA-1 640-1 2-82  (May  20, 
1983),  90  I.D.  228  


Conley,  George  E., 

61  IBLA  78  (Dec.  31,  1981) 

Connell,  Thomas, 

46  IBLA  331  (Apr.  4,  1980) 


56  IBLA  23  (June  30,  1981)  - 

70  IBLA  289  (Jan.  27,  1983) 

70  IBLA  292  (Jan.  27,  1983) 
75  IBLA  209  (Aug.  22,  1983) 

80  IBLA  135  (Apr.  6,  1984)  - 
82  IBLA  132  (July  27,  1984) 


Page ( s  ) 


Page(s) 


33,  40,  44, 

115,  231,  237, 

244,  250,  334, 

437,  485,  962 


780,  864, 
878 


193,  970 


439 


467,  549, 

561,  569,  629, 
899,  995 


363,  1066 


330 


466,  559, 

620,  627,  1084 


1010,  1022 
1013,  1039 


192,  202, 
954 


721 


652,  657, 

763,  838,  911 


664,  838, 
911 

653,  766, 
916 

-  653,  766 

-  42,  680, 
848,  950 

-  715,  731 

-  798,  817 


Connelly,  Thomas,  et  al., 
66  IBLA  265  (Aug.  17,  1982) 

Conner,  John  E. , 

72  IBLA  83  (Apr.  13,  1983)  ■ 


Conner ,  John  T. , 

63  IBLA  129  (Apr.  5,  1982) 


Connovichnah,  Garrett,  v. 

Acting  Area  Director,  Anadarko 
Area  Office,  Bureau  of  Indian 
Affairs,  9  IBIA  179  (Feb.  19, 
1982),  89  I.D.  71  


65  IBLA  84  (June  23,  1982) 
75  IBLA  83  (Aug.  10,  1983) 

78  IBLA  192  (Jan.  5,  1984) 


80  IBLA  161  (Apr.  11,  1984), 
91  I.D.  181  


Conoco,  Inc.  et  al . , 

61  IBLA  23  (Dec.  29,  1981)  - 

Conover,  Rachel  G. , 

75  IBLA  323  (Aug.  30,  1983) 

Conrad,  Warren  J., 

79  IBLA  394  (Mar.  27,  1984) 


Consolidated  Crude  Oil  Co., 
51  IBLA  217  (Dec.  10,  1980) 

Consolidation  Coal  Co., 

2  IBSMA  21  (Feb.  13,  1980), 
87  I.D.  59  


3  IBSMA  228  (July  31,  1981), 
88  I.D.  685  


4  IBSMA  227  (Dec.  17,  1982), 
89  I.D.  632  


5  IBSMA  6  (Feb.  2,  1983), 
90  I.D.  49  


Constitution  Petroleum  Co., 
Inc.,  78  IBLA  3  (Dec.  12, 
1983)  


772 


832,  846, 
870 


297,  603 


140,  162, 

433,  434,  909 


Conoco,  Inc . , 

58  IBLA  390  (Oct.  21,  1981), 

88  I.D.  918 17,  162,  291, 

340,  481,  502, 
574,  599 


365,  1068 

752,  804, 
813 


882 


650, 

781 

873 

361, 

1092 

312, 

613 

11, 

397, 

398, 

,    401 

•  840, 

,    861 

1025 


1022,  1034, 
1041 


1024,  1037, 
1038 


1018,  1019, 
1027 


650,  654,  746, 
872,  1051 


XXVIII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Conte,    Alice   M. ,    Phyllis    Lane 

Zehr,    46   IBLA  312   (Apr.    4,    1980)   742,    822, 

838 


Conway,  Daniel  _v.  Acting  Area 
Director,  Billings  Area  Office, 
Bureau  of  Indian  Affairs,  10  IBIA 
25  (July  16,  1982),  89  I.D.  382  -- 


Page(s) 


406 


Conway,    Joe, 

59   IBLA   314    (Nov.    4,    1981) 


Conway,    Maud    H.    Goehring   &    Lewis, 
69    IBLA   91    (Nov.    30,    1982)    


667,  705 
346,  609 


Coogle,  Diana,  et  al., 

61  IBLA  393  (Feb.  19,  1982) 


1048 


Cook,    Arthur    J.    (Appellant),    Bureau 
of    Land   Management    (Respondent), 
Daniel    Russell    ( Intervenor) , 
64   IBLA  293   (June    7,   1982)   26,    387 


Cook,    Don, 

60  IBLA  255  (Dec.  4,  1981) 


Cook,  Edgar  W.  &  Marlene, 
58  IBLA  358  (Oct.  20,  1981) 


Cook  Inlet  Region,  Inc. 

77  IBLA  383  (Dec.  9,  1983), 
90  I.D.  543  


Cook,  Matthew,  Estate  of, 
9  IBIA  52  (July  29,  1981), 
88  I.D.  676  


Cook,    S.    F., 

68   IBLA  176   (Nov.    5,    1982) 


Cook    Sheep   Co.    (Trust), 

70   IBLA   348    (Feb.    3,    1983) 

Cook,  Wayne, 

58  IBLA  350  (Oct.  19,  1981) 


Cooksey,  Cheryl  R., 

62  IBLA  307  (Mar.  18,  1982) 


Cooley,  David  E. ,  Jr., 

62  IBLA  87  (Feb.  25,  1982) 


Cooper,    Gordon    L., 

51    IBLA  191    (Dec.    5,    1980) 


22,  213, 

243,  255,  334, 

475,  500,  644, 

972 


17,  27, 

162,  233,  242, 
340,  475,  598 


90,  125 


-  416,  420 

240,  288, 

343,  481 

258, 

292,  340, 

479, 

598,  639, 

907,  1004 

639,  663, 

907,  1005 

827,  843, 

866 

329,  471, 

563 

,  590,  635 

640, 

906,  1005 

Cooper  ,  James  E. , 

48  IBLA  175  (June  9,  1980) 


Cooper  Petroleum,  Inc., 

73  IBLA  295  (June  7,  1983) 


Cooper,  Robert  H. , 

75   IBLA  354   (Aug.    31,   1983) 

Cooper,  William, 

60  IBLA  50  (Nov.  17,  1981)  ■ 


Coops,  Don,  et^  al., 

61  IBLA  300  (Feb.  3,  1982) 


Coors  Energy  Co., 

82  IBLA  212  (Aug.  22,  1984) 

Copeland,  B.  W. , 

75  IBLA  87  (Aug.  11,  1983)  ■ 


Copper  Camp  Consolidated  Mines, 
Inc.,  63  IBLA  203  (Apr.  8, 
1982)  


Cordova,  City  of, 

62  IBLA  198  (Mar.  9,  1982) 

Corinth    Partnership, 

80   IBLA  31    (Mar.    28,    1984) 


(On  Remand),  83  IBLA  277 
(Oct.  25,  1984)  


Cornelius ,  L.  J. , 

61  IBLA  279  (Feb.  2,  1982) 


Coronado  Oil  Co., 

52  IBLA  308  (Feb.  10,  1981) 


Corp.  of  the  Great  Southwest, 
69  IBLA  333  (Dec.  28,  1982) 

Corriea,  Leslie  M., 

84  IBLA  26  (Nov.  26,  1984)  - 


Cosby,  Lo  Lo  M.  , 

46  IBLA  363  (Apr.  8,  1980)  - 

Cosdon,  Walter  D. , 

56  IBLA  112  (July  16,  1981) 


Coseka  Resources  (U.S.A.),  Ltd., 
56  IBLA  19  (June  30,  1981)  


267,  324, 

584,  637,  905 


133,  456, 

457,  806,  837, 
1047 


153,  156 


293,  334, 

479,  502,  599 


279,  362, 
1065 


877 


49,  164, 

463,  554,  623 


293,  485, 

500,  639,  907, 
1005 


886 


683,  693, 
715 


685,  694,  717 


-  39,  361, 
948,  1065 


229,  638, 

858,  862,  906 


383,  384 


560,  577, 

628,  630,  1084, 
1086 


317,  467 


332,  473, 

500,  638,  907, 
1004 


858,  863 


TABLE  OF  DECISIONS  REPORTED 


XXIX 


Page(s) 

Cosgrove,    James   H. , 

61    IBLA  376   (Feb.    17,    1982) 13,    623, 

629,    895,   1085 

Cothern,  Wilford, 

76  IBLA  23  (Sept.  8,  1983) 370,  1072, 

1093 

Cotter,  R.  Hugo  C, 

58  IBLA  145  (Sept.  25,  1981), 

88  I.D.  870 688 

C02~In-Action,  Inc., 

50  IBLA  54  (Sept.  15,  1980) 646,  794, 

839 

Council  of  the  Southern  Mountains, 
Inc.  v.  Office  of  Surface  Mining 
Reclamation  &  Enforcement, 
3  IBSMA  44  (Mar.  23,  1981), 
88  I.D.  394 1016 

Coupey,    Paul    S., 

64   IBLA  146   (May   24,    1982) 752,    804, 

813 

Covert,  Margaret, 

50  IBLA  58  (Sept.  15,  1980) 269,  327, 

588 

Covington,  Robert  H. ,  et  al. , 
55  IBLA  232  (June  22,  1981), 

88  I.D.  601 68,  72,  802, 

1075,  1081,  1090 

Cowan,  Edmund  J., 

76  IBLA  257  (Oct.  17,  1983) 315,  336, 

495,  615 

Cox,  Glenn, 

61  IBLA  97  (Jan.  4,  1982)  342,  482 

Coy,  Glenn  F.,  Estate  of, 
Resource  Service  Co.,  Inc., 
52  IBLA  182  (Jan.  26,  1981), 

88  I.D.  236 25,  113,  662, 

738,  743,  751, 

783,  908,  940, 

943,  1093 

Coyer,  Donald  W.,  Fred  L.  Engle, 
d.b.a.  Resource  Service  Co., 
Inc.  (Appellants);  Alfred  L. 
Easterday,  Bureau  of  Land  Man- 
agement (Respondents)  (On 
Judicial  Remand),  50  IBLA  306 

(Oct.  14,  1980)  32,  112, 

226,  229,  259, 

660,  719,  737, 

783,  922,  943, 

952 

Coyne,    Don   Chris   A., 

52   IBLA  1    (Jan.    5,   1981)   284,    585 

C-Punch   Corp. , 

67    IBLA  293   (Sept.    29,    1982)   385 


Page(s) 

Craig,  John  B.  &  Helen  V., 

68  IBLA  11  (Oct.  18,  1982)  555 

Cramer,  Betty  C,  Arthur  E.  Rose, 

49  IBLA  66  (July  22,  1980)  659 

Cramer,  Gladys  M. , 

65  IBLA  120  (June  25,  1982)  3000,  486 

Cramer,  Philip, 

57  IBLA  386  (Sept.  10,  1981)  291 

Cramer,  Philip  A., 

74  IBLA  1  (June  21,  1983)  47,  164, 

556,  624,  980, 
1082 

Crane,  James  Howling,  Sr., 
Estate  of,  12  IBLA  209 
(Mar.  22,  1984)  415,  423,  424 

Crane,  Jason,  Estate  of, 

12  IBLA  165  (Feb.  3,  1984)  417,  418,  422 

Cranston,  Monty, 

67  IBLA  364  (Oct.  7,  1982)  23,  115,  137, 

691,  725 

Cravat  Coal  Co. , 

2  IBSMA  136  (July  3,  1980), 

87  I.D.  308 1022 

2  IBSMA  249  (Sept.  23,  1980), 

87  I.D.  416 1018,  1028, 

1032,  1037 

Crawford,  Carolyn  C,  H.  Max 
Chenault,  68  IBLA  19 
(Oct.  19,  1982)  302,  606 

Crawford,  George  S., 

75  IBLA  290  (Aug.  26,  1983) 448 

Creson,  Robert  P., 

83  IBLA  362  (Nov.  15,  1984) 52,  643, 

836,  915,  918 

Crest  Oil  &  Gas  Corp., 

72  IBLA  370  (May  4,  1983) 833,  847,  870 

Cretaceous  Partnership, 
RBE,  Inc.  ,  75  IBLA  203 
(Aug.  22,  1983)  729,  791 

Crews,  Inez,  et  al . , 

59  IBLA  257"T0ct.  29,  1981)  274,  293, 

571,  599 
Crimson  Enterprises,  Inc., 

Appeal  of,  IBCA-1876  (A-76), 

(Dec.  31,  1984),  91  I.D.  366 879 

Cripple  Creek  Exploration  Corp., 

49  IBLA  190  (Aug.  6,  1980) 268,  325, 

586 
Cripple  Creek  Gold  Production 

Corp.,  53  IBLA  188  (Mar.  17, 

1981)  152,  155,  158 


XXX 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Page(s) 


Crocker,    Grace    P., 

73   IBLA   78   (May  17,   1983) 


302,    557, 

607,    617,    625, 
1078,    1082 


Curless,    Eugene    J., 

67   IBLA  135   (Sept.    16,    1982) 345,    478, 

607,    639,    908, 
1005 


76  IBLA  231  (Oct.  17,  1983) 


Crooked  Cedar  Timber  Sale,  In  re, 
83  IBLA  329  (Nov.  5,  1984)  


294,  336, 
480,  600 


881,  947, 
1049 


Curtis,  Clayton  V., 

54  IBLA  184  (Apr.  22,  1981) 


Curtis,  Jack  J.  &  LaVonn, 
63  IBLA  306  (Apr.  26,  1982) 


332,  476, 

498,  638,  906 


631 


Crossguns,  Katie,  Estate  of, 
10  1B1A  141  (Oct.  14,  1982) 


417,    420, 
422,    423 


Cuzzocreo,    Ernest    M. , 

54    IBLA  108   (Apr.    15,    1981) 


332,  476, 
499 


Crow  Creek  Sioux  Tribe,  Appeal  of, 
IBCA-1431-2-81  (Nov.  10,  1982), 
89  I.D.  575  


Crow  Indian  Agency, 

78  IBLA  7  (Dec.  12,  1983) 


207 


1044 


Cyprus  Mines  Corp., 

56  IBLA  160  (July  20,  1981)  ■ 

D  &    D  Mining   Co., 

4   IBSMA  113   (Aug.    24,    1982), 
89   I.D.    409  


337,    439 


1021,    1037 


Crow,    Jerry   L. , 

84   IBLA  119   (Dec.    10,    1984) 


Dagg,    Gosta   E. ,    In   re  Attorney 
374,    899,  Fees    Request   of,    12    IBIA  132 

900,   1043  (Jan.    23,    1984),    91    I.D.    39  - 


414 


Crowley,  Emery,  et  al., 

54  IBLA  229  (Apr.  27,  1981) 


Crowley,  Leo,  Michael  G.  Clifton, 
84  IBLA  7  (Nov.  26,  1984)  


Crownite  Corp.,  American 
Pumice  Products,  Inc., 
76  IBLA  236  (Oct.  17,  1983) 


288,  332, 

473,  638,  907, 
1004 


560,  567, 

569,  891,  903 


28,  234, 

242,  314,  336, 
476,  611 


Dahle,  Lynn, 

58  IBLA  73  (Sept.  22,  1981) 


Daily,  Gilbert  W. , 

65  IBLA  223  (July  9,  1982) 


Daily,  James  K. , 

58  IBLA  134  (Sept.  24,  1981) 


Dakota  Titles  &  Records  (A  Joint 
Venture),  Appeal  of,  IBCA-1420- 
1-81  (Feb.  24,  1981),  88  I.D.  324 


114,  953, 
969 


-  365,  464, 
1069,  1092 


333,  474 


192,  201 


Croxen,  Fred  W.,  Ill, 

56  IBLA  318  (July  29,  1981) 


C.S.V.  Oil  Exploration  Co., 
45  IBLA  393  (Feb.  13,  1980) 


337,  477, 

595,  638,  907, 
1004 


837,  859 


Daleske ,  Donald  J.  (Mr.),  Uniform 
Relocation  Assistance  Appeal  of, 
4  OHA  101  (Jan.  8,  1981)  


Dames  &  Moore,  Appeal  of, 
IBCA-1308-10-79  (Oct.  27, 
1981),  88  I.D.  991  


1058,  1061 


178,  206 


Cultee,  William  Mason,  Estate  of, 
9  IBIA  43  (July  27,  1981)  


Cummings,  Kenneth  F. , 

62  IBLA  206  (Mar.  10,  1982) 


425,  426, 

427,  428,  429 


--  12,  454, 
771,  1006, 
1007,  1081 


D'Amico,  Vincent  M.  &  Wolt  C. 
Stempel,  55  IBLA  116 
(June  3,  1981)  


Dan  Creek  Placer  Mines, 

52  IBLA  243  (Feb.  6,  1981) 


-  17,    259,    638, 

663,    687,    907, 

1004 


286,    498 


Cummings,    Mary   E., 

47    IBLA  10   (Apr.    10,    1980) 


Cunningham,  h.  N., 

47  IBLA  193  (May  7,  1980) 


Cupper,  Jerry, 

45  IBLA  215  (Jan.  30,  1980) 


16,  657, 
698,  718 


143,  145 


271,  282, 

316,  495,  577 


Daniel  Bros.  Coal  Co., 

2  IBSMA  45  (Apr.  10,  1980), 
87  I.D.  138  


Danner   Mines,    Inc., 

63   IBLA  49   (Mar.    30,    1982) 

Danzhit  Hanlaii  Corp., 

7  ANCAB  94  (June  10,  1982) 


228,  1003, 
1010,  1030 


334,  475 


80 


TABLE  OF  DECISIONS  REPORTED 


XXXI 


Darby,  Melvin  &  Bernice, 

56  IBLA  41  (July  8,  1981)  - 

Darger,  Frances  J., 

63  IBLA  67  (Mar.  30,  1982) 


Darmac  Coal  Co., 

74  IBLA  100  (June  30,  1983) 


Darrow,  Donald  L., 

69  IBLA  62  (Nov.  29,  1982) 


Daugherty,    Eugene   E., 

54   IBLA  352   (May  12,    1981) 


Davenport,    F.    F., 

68   IBLA  198   (Nov.    9,    1982)   - 

Davies,  John  R., 

56  IBLA  175  (July  20,  1981) 

Davis  &  Smith,  Ltd., 

73  IBLA  22  (May  9,  1983)  — 


Davis,  Ann  M. ,  et  al., 

74  IBLA  96  (June  30,  1983)  - 

82  IBLA  151  (July  30,  1984) 

Davis ,  Dudley  L. , 

69  IBLA  127  (Dec.  8,  1982)  - 


Davis,  Howard  K., 

70  IBLA  7  (Jan.  6,  1983) 


Davis  Oil  Co., 

53  IBLA  62  (Mar.  2,  1981) 


75  IBLA  163  (Aug.  18,  1983) 
79  IBLA  218  (Feb.  29,  1984) 


Page(s) 
—  332,  473 


297,  343, 
484 


1011,  1021, 

1022,  1024, 

1028,  1037 

--  830,  844, 
868 


336,  477, 
499,  593 


345,  608 

289,  595 

760,  774 

712,  728 

717,  793 


244,  250, 

305,  335,  479, 
609 


21,  231, 

437,  649,  726 


-  376,  875 

370,  1072 

261,  834, 
872 


Davis,  Ray  K.  (Mr.),  Uniform 

Relocation  Assistance  Appeal  of, 

4  OHA  20  (June  23,  1980) 1057,  1059 

Davis,  Richard  C. , 

5  IBLA  1  (June  17,  1982)  


Davis,  Robert  E., 

65  IBLA  135  (June  28,  1982) 


Davis,  Stanley  E., 

67  IBLA  348  (Oct.  5,  1982) 

Dawson,  Chester  F., 

73  IBLA  27  (May  9,  1983)  - 


300, 

605 

671, 

689, 

723 

758, 

770 

212, 

227, 

348, 

996 

Dawson,  Robert  E.  &  Kenneth  E., 
80  IBLA  99  (Apr.  3,  1984)  


Dawson,  S. , 

73  IBLA  301  (June  7,  1983) 


Dawursk,  Michele  M., 

71  IBLA  343  (Mar.  28,  1983) 


73  IBLA  36  (May  9,  1983) 


Day,  Lynn, 

63  IBLA  70  (Mar.  30,  1982) 


Day,  Sam,  IV  v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs;  &  Window  Rock 
Mall,  Ltd.  v^.  Acting  Area 
Director,  Navajo  Area  Office, 
Bureau  of  Indian  Affairs, 
12  IBLA  9  (Oct.  6,  1983)  


Day,  William  E. , 

72  IBLA  364  (May  2,  1983) 


Dayzie,  Pearlene  v^.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  269 
(Oct.  15,  1982)  


DeBord,  Wayne  E. ,  et  al., 

50  IBLA  216  (SeptT  3oT  1980), 
87  I.D.  465  


Deck  Oil  Co., 

70  IBLA  97  (Jan.  11,  1983)  - 

Deemar,  Isidor,  Estate  of, 
63  IBLA  217  (Apr.  13,  1982) 

Deetz,  Alice  E. , 

48  IBLA  59  (May  29,  1980)  - 


Defenders  of  Wildlife, 

79  IBLA  62  (Feb.  13,  1984)  - 

Degitz,  Charles, 

69  IBLA  145  (Dec.  9,  1982)  - 

DeLange,  Victor, 

48  IBLA  222  (June  16,  1980) 

Delano,  Derelys  W., 

69  IBLA  360  (Jan.  3,  1983)  ■ 


Page(s) 


559,  628, 
1084 


636,  678, 
806 


642,  846, 
941 

678,  685, 
727 


297,  334, 

479,  504,  585 


53,  240, 
252,  410 


347,  479, 
612 


52,  135, 

435,  917,  958 


658,  700, 
737,  1090 


831,  845,  868 
127,  787,  941 


-  16,  162,  228, 

272,  283,  323, 

496,  583 


223,  633, 

964 

555,  616,  624 
284,  469 


710,  789, 
845 


XXXII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Delaware  Tribe  of  Western 
Oklahoma  y_.  Acting  Deputy 
Ass't  Secretary — Indian  Affairs 
(Operations),  10  IBIA  40 
(July  30,  1982),  89  I.D.  392 404 

Delles,  Susan  et  al., 

66  IBLA  407  (Aug.  31,  1982)  17,  116,  898, 

944 

Deloycheet,  Inc., 

5  ANCAB  165  (Feb.  20,  1981)  80 

Delta  Chemical  Co., 

76  IBLA  111  (Sept.  21,  1983)  27,  452,  998 

Delta,  City  of, 

66  IBLA  282  (Aug.  19,  1982) 366,  1069 

Delta  Mining  Corp., 

3  IBSMA  252  (Aug.  13,  1981), 

88  I.D.  742 1015 

Demientieff,  Nick  E. ,  State  of 
Alaska,  81  IBLA  303 

(June  15,  1984)  56,  67,  995, 

1084 

Demit,  Ellen,  Appeal  of, 

4  ANCAB  217  (May  6,  1980), 
87  I.D.  163. 

See  also  4  ANCAB  240  (May  23,  1980)  77,  80 

Demsko,  Stefan, 

49  IBLA  14  (July  15,  1980) 822,  860 

Denman  Investment  Corp., 

78  IBLA  311  (Jan.  12,  1984)  349 

Dennis  ,  Junior  L. , 

61  IBLA  8  (Dec.  29,  1981) 271,  554, 

880 

Denny,  Roy  G. , 

46  IBLA  273  (Mar.  27,  1980)  888 

Denver  &  Rio  Grande  Western 
Railroad  Co.,  58  IBLA  4 

(Sept.  15,  1981)  130,  160, 

219,  234,  351, 
935 

71    IBLA   352    (Mar.    28,    1983) 50,    132, 

161,    354,    912, 
927,    936 

Denver    Pump   Co.,    Inc., 

Appeal    of,    IBCA-1 725-9-83 

(Nov.    14,   1983)    193,    970 

Dept.  of  the  Army, 
Corps  of  Engineers, 

51  IBLA  26  (Oct.  28,  1980) 350,  929, 

935 

Derand,  Ella,  Estate  of, 

12  IBIA  238  (May  16,  1984) 427,  429 


Page(s) 

DeRosier,    Bruce  A., 

59   IBLA  283   (Oct.    30,   1981) 331,    639, 

907,    1004 

DeSalvo,  Patricia  Ann, 

58  IBLA  1  (Sept.  15,  1981) 22,  666, 

688,  704,  911 

Desens,  Wilbur  G. ,  et  al., 

54  IBLA  271  (Apr.  28,  1981) 226,  229, 

259,  663,  703, 

739,  743,  747, 

751,  784,  819 

Desert  Survivors, 

80  IBLA  111  (Apr.  3,  1984) 27,  43,  119, 

239,  246,  252, 

495,  960,  966, 

1061,  1062 

Deters,  Paul  C, 

80  IBLA  121  (Apr.  3,  1984) 731,  849 

DeVaney,  Mary, 

51  IBLA  165  (Nov.  26,  1980) 46,  61,  979 

Devault,  Jack  &  Dorothy, 

72  IBLA  324  (Apr.  28,  1983) 308,  491 

DeVilbiss,  Ray  (Wolverine 
Grazing  Ass'n),  5  ANCAB  265 
(Apr.  28,  1981),  88  I.D.  513 86,  94 

6  ANCAB  122  (Oct.  6,  1981)  80 

6  ANCAB  290  (Jan.  27,  1982), 

89  I.D.  9 87 

Devlin,  Virginia  V., 

72  IBLA  361  (May  2,  1983)  711,  742 

Devon   Corp. , 

57   IBLA  131    (Aug.    25,   1981)    754,    780 

Dexter   Cedar,   Appeal   of, 
IBCA-1 5 35-1 1-81    (Sept.    30, 

1982)    195,    949,    973 

Dia  Art  Foundation, 

56  IBLA  357  (Aug.  3,  1981)  288,  593 

Diamond  Coal  Co., 

3  IBSMA  292  (Sept.  17, 

1981),  88  I.D.  826 1018,  1019, 

1022,  1030, 
1034,  1038 

Diamond  Shamrock  Exploration 
Co.,  83  IBLA  318 
(Oct.  31,  1984)  779,  858 

Dieckmann,  Adolf  (Trust), 
76  IBLA  357  (Oct.  24, 

1983)  28,  234, 

242,  309,  336, 

476,  600 


TABLE  OF  DECISIONS  REPORTED 


XXXIII 


Page(s) 

Diefenderf er ,  L.  E., 

45  IBLA  108  (Jan.  17,  1980) 656,  697 

Dietrich,  Jane  Ray, 

55  IBLA  380  (June  29,  1981) 664,  744 

Dighans,  Vance  W.,  Leon  S. 
Wright,  69  IBLA  394 
(Jan.  4,  1983)  346,  475,  610 

Dilday,  Ted, 

56  IBLA  337  (July  30, 

1981),  88  I.D.  682 289,  478 

Dillingham,    John,   et   al., 

73   IBLA  156   (May   24,    1983) 129,   132, 

348,    996 

Dillingham,    John  &   Mabel, 

75   IBLA  146   (Aug.    17,    1983) 308,    335, 

479,    611 

Dillingham  Maritime,   Appeal   of, 

IBCA-1 360-5-80   (June   8,    1983)   183,    211 

DiMarco,    Richard   J., 

53   IBLA  130   (Mar.    5,    1981) 702,    795, 

811 

Dinco  Coal  Sales,  Inc., 

4  IBSMA  35  (Mar.  26,  1982), 

89  I.D.  113 1033,  1040 

Dinwiddie,  Raymond  L. , 

64  IBLA  334  (June  10,  1982) 289,  595 

DiRe,    Nick,   e£  al., 

55   IBLA  151    (June   8,    1981) 350,    939 

Divnick,    E.    L.    Divy,    Floyd   Vipond, 

64   IBLA  297   (June   8,   1982) 294,    600 

D-K  Associates,    Inc.,    Appeal   of, 
IBCA-1811    (A-76)    (Oct.    5,    1984), 
91    I.D.    325 879 

DNA  -  People's    Legal    Services, 

49  IBLA  307   (Aug.    20,    1980) 952,    965, 

969,    987 

DNA — People's  Legal  Services, 
Inc.,  In  re  Attorney's  Fees 
Request- of7  11    IBIA   285 

(Sept.    9,    1983),    90   I.D.    389 134,    225, 

910 

Dobnik,    Rudolph    S., 

50  IBLA  225   (Sept.    30,    1980) 32,    510 

Dodd ,    Frazier   &    Co.,    Appeal 

of,    IBCA-1591-6-82  &   1605-7-82 

(Jan.    28,    1983),    90   I.D.    41 190,    192, 

195 

Dodds,    R.    W., 

62    IBLA  241    (Mar.    II,    1982) 114,    951, 

969 


Page(s) 

Dodge,  Joseph  V.  d.b.a.  Rocky 
Mountain  Mineral  Co., 

50  IBLA  394  (Oct.  24,  1980) 285,  328, 

471,  589 

Dodgen,  Nova  L. , 

54  IBLA  340  (May  7,  1981)  456,  734, 

802 

Dohse,  Duane  W., 

68  IBLA  240  (Nov.  16,  1982) 673,  691, 

725 

Dolezal,  Carol, 

56  IBLA  52  (July  8,  1981)  664 

Dolezal,  George,  Jr., 

75  IBLA  298  (Aug.  29,  1983) 680,  713, 

729 

Dome  Petroleum  Corp., 

59  IBLA  370  (Nov.  9,  1981), 

88  I.D.  1012 826,  864 

Dome  Petroleum  Corp.  et  al., 

57  IBLA  310  (Aug.  3l7  T981 ) 68,  72, 

802,  1075, 
1081,  1090 

Donahue,  James  E.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  1  (June  18, 
1982)  1052,  1060 

Donahue,  Robert  E., 

50  IBLA  374  (Oct.  21,  1980) 262,  325, 

579 

Donnelly,  George  A.,  Jr., 

83  IBLA  352  (Nov.  14,  1984) 685,  799, 

818 

Doremus ,  David  &  Roirdon, 

61  IBLA  367  (Feb.  17,  1982) 18,  162, 

296,  483,  602, 

641,  909,  1006 

Dorius,  Clyde  L. ,  Douglas  L. 
Brown  v.  Bureau  of  Land 
Management,  83  IBLA  29 

(Sept.  24,  1984)  43,  240, 

383,  385,  387, 
388,  913,  951 

Dorman,  Charles  H. ,  et  al . 

(Appellants),  Robert  L.  Meyer, 
Roger  H.  Ramsey  (Appellees), 

79  IBLA  209  (Feb.  28,  1984)  35,  119, 

383,  946 

Doscher,  Richard  E.  &  Leida, 

83  IBLA  264  (Oct.  25,  1984) 349,  942 

Dot  Lake  Native  Corp.  & 
Doyon,  Ltd.,  Appeals  of, 
4  ANCAB  318  (July  15,  1980)  81 


XXXIV 


TABLE   OF   DECISIONS   REPORTED 


DOT   Systems,    Inc.,    Appeals   of, 
IBCA-1197-6-78,    1204-8-78 
(Sept.    30,    1980),    87    I.D.    450 


Douglas,    Kerry  &    Ingrid, 
53    IBLA  18    (Feb.    26,    1981) 


Dowers ,  John  D. , 

75  IBLA  266  (Aug.  26,  1983) 


Page ( s ) 


191,  201, 
203 


273,  287, 
473,  498 


294,  336, 
479,  600 


Page(s) 


Dowler,  Virgle, 

57  IBLA  389  (Sept.  10,  1981) 333,  474, 

500,  638,  907, 
1004 


Downey,  Mllburn,  Eugene  A. 
Cunningham,  50  IBLA  212 
(Sept.  30,  1980)  


273,    285, 
471,    497 


Downtown    Properties,    Inc.   ^v. 
Deputy   Ass't    Secretary — Indian 
Affairs    (Operations),    13   IBIA  62 
(Dec.    27,    1984)    


404, 

407,  408 


Doye,  Lynda  Bagley, 

65  IBLA  340  (July  16,  1982) 


Doyle,  Pamela  D. ,  Appeal  of, 
5  OhA  219  (Nov.  2,  1983)  - 


116,  235, 

245,  251,  741, 
973 


257,  921 


Doyon,  Ltd., 

4  ANCAB  132  (Jan.  31,  1980) 

5  ANCAB  57  (Sept.  22,  1980) 

5  ANCAB  77  (Oct.  10,  1980), 
87  I.D.  480  


5  ANCAB  163  (Jan.  14,  1981) 
5  ANCAB  354  (July  24,  1981) 


80 

80,  100 

85,  101,  888 
80 


77,  78, 

79,  82,  103, 
104,  108 


5  ANCAB  368  (July  27,  1981)  89,  99,  109, 

1009 


6  ANCAB  27  (Aug.  19,  1981) 
6  ANCAB  32  (Aug.  19,  1981) 
6  ANCAB  60  (Aug.  24,  1981) 


89,  99,  109, 
1009 

89,  99,  109, 
1009 

89,  99,  109, 
1009 


6  ANCAB  95  (Sept.  28,  1981), 
88  I.D.  886  


76,  77, 

78,  79,  100, 
107,  916 


Doyon,  Ltd.  (Continued) 

6  ANCAB  129  (Oct.  22,  1981) 


6  ANCAB  138  (Oct.  30,  1981) 


6  ANCAB  145  (Nov.  24,  1981)  ■ 

6  ANCAB  219  (Dec.  14,  1981), 
88  I.D.  1086  


6  ANCAB  242  (Dec.  16,  1981), 
88  I.D.  1105  


6  ANCAB  364  (Feb.  24,  1982) 

7  ANCAB  96  (June  10,  1982)  - 
70  IBLA  302  (Jan.  28,  1983) 


74  IBLA  281  (July  25,  1983) 

(On  Reconsideration), 

77  IBLA  219  (Nov.  28,  1983) 


Doyon,  Ltd.  &  MTNT,  Ltd., 

6  ANCAB  270  (Jan.  25,  1982), 
89  I.D.  1  


6  ANCAB  359  (Feb.  18,  1982)  - 

75  IBLA  65  (Aug.  10,  1983)  - 

(On  Reconsideration), 

78  IBLA  327  (Jan.  24,  1984)  - 

Doyon,  Ltd.  &  State  of  Alaska, 
5  ANCAB  324  (June  26,  1981), 
88  I.D.  636  


Draco  Mines,  Inc., 

75  IBLA  278  (Aug.  26,  1983) 


Drumheller,  Lida  R., 

63  IBLA  290  (Apr.  22,  1982) 


-  76,  77,  78, 

79,  100,  107, 

916 


68,  77,  78, 
108 

83 


-  44,  76,  79, 

89,  99,  109, 

1009 


-  44,  76,  79, 

89,  99,  109, 

1009 

89,  99,  109, 
1009 


80 


--  73,  76,  95, 
103,  109,  528 


74  IBLA  139  (July  6,  1983), 

90  I.D.  289 26,  58,  76, 

91,  93,  98,  102, 
118,  347,  946 


58,  93,  98 


58,  93, 

98,  102,  105, 
252,  393 


44,  68,  76, 
78,  89,  99, 

109,  1009 


76,  79 

58,  93,  98 

58,  94,  98 


89,  99,  109, 
1009 


271,  281, 
358 


796 


TABLE  OF  DECISIONS  REPORTED 


XXXV 


Drummond   Coal   Co., 

2    IBSMA  96   (June    3,    1980), 

87    I.D.    196  


2    IBSMA   189    (Aug.    6,    1980), 
87   I.D.    347   


Page(s) 


1032,  1033, 
1040 


1032,  1033, 
1040 


Duval  Corp.,  Amax  Exploration, 
Inc.,  45  IBLA  355 
(Feb.  7,  1980)  


Duvall,  Maurice  &  Marianne, 
68  IBLA  1  (Oct.  12,  1982) 


Page(s) 


-6,    441, 
446,    921 


6,   18, 
621 


3    IBSMA  100   (Apr.    21,    1981), 
88   I.D.    474   


Dry   River    Properties, 

69   IBLA  151    (Dec.    13,    1982) 


D.  Stamato  &  Co.,  Inc., 

Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  221 

(Jan.  5,  1982)  


Dubey,  Eleanor  L.  M., 

76  IBLA  177  (Sept.  30,  1983) 


Duffy,  George  D., 

46  IBLA  127  (Feb.  29,  1980) 

Duletsky,  Victor  S., 

77  IBLA  12  (Oct.  31,  1983)  - 


Dumas,  Richard  E.,  et  al., 
55  IBLA  382  (June  29,  1981) 


Dunbar,  J.  M. ,  A.  G.  Andrikopoulos , 
62  IBLA  119  (Mar.  4,  1982)  


Duncan,  Allen, 

53  IBLA  101  (Mar.  4,  1981), 
88  I.D.  345  


Duncan,  Walter  W., 

5  OHA  256  (Feb.  8,  1984)  


Dunham,    Deane   A., 

48   IBLA   7   (May   27,    1980) 


Dunham,    Fred  A., 

47   IBLA  152   (May   6,    1980) 


Dunlap,    Charles    L., 

48   IBLA  136   (May   30,    1980)    ■ 

Dunsmore,    John   J.,   et   al., 
51    IBLA  297   (Dec.~T7~rT980) 


1027,   1034, 
1041 


672,    708 


1053,    1055 


833,    848, 
871 


520,  578 

714,  730 

332,  473 

748,  836 

134,  896 

258,  921 


822,    838, 
860 


263,    318, 
579 


645,    699 


329,    472, 
564,    590 


Dupuis,    Eugene    Patrick,    Estate   of, 

11    IBIA  11    (Dec.    28,    1982) 418,    420, 

423,    917 


Durrant,    R.    L. ,    Nod   Mulville, 
B.    E.    Karn,    47    IBLA   208 
(May  13,   1980)   


282,    317, 
356,    579 


Dyco   Petroleum  Corp., 

81    IBLA  65   (May   22,    1984)   - 

Dye,    Lawrence   E. , 

57    IBLA   360   (Sept.    8,    1981) 


Dynadyne,    Inc.,   Appeal  of, 
IBCA-1 329-1-80   (Apr.    8, 
1981),    88   I.D.    423  


Eagle   Basin   Partnership, 

76   IBLA  241    (Oct.    17,    1983) 


Eagle   Exploration  Co., 

69   IBLA  96   (Nov.    30,    1982) 


83  IBLA  354  (Nov.  15,  1984) 


Earp,  Kenneth  H.  &  Doris  N. , 
50  IBLA  235  (Sept.  30,  1980) 

69  IBLA  182  (Dec.  15,  1982)  - 

Earth  Power  Corp.,  Thermal 
Resources,  Inc.,  55  IBLA  249 
(June  22,  1981),  88  I.D.  609 


East  Canyon  Irrigation  Co., 
47  IBLA  155  (May  6,  1980) 


Easterday,  Lenard  D.  &  Lorene  I., 
51  IBLA  132  (Nov.  20,  1980)  


Eastern  Pennsylvania  Lutheran 
Camp  Corp.,  Uniform  Relocation 
Assistance  Appeal  of,  5  OHA  201 
(Oct.  4,  1983)  


798,  850 


243,  249, 
740 


171,  178 


681,  713, 
792,  848 


649,  674, 
773 

685,  799, 

818,  851 


384 

368,  1071 

-  379,  381 


Earth  Sciences,  Inc., 

80   IBLA  28   (Mar.    28,    1984) 45,   129, 

164,    443,    447, 

449,    893,    906, 

914,    915,    979 


-   25,    111,    263, 

281,    349,    923, 

998,   1061 


217 


1057 


Eastover  Mining  Co., 

2    IBSMA    5    (Jan.    21,    1980), 

87    I.D.    9 1020,    1026 


2    IBSMA   70   (May   16,    1980), 
87    I.D.    172  


1020,    1021, 
1025,   1026 


XXXVI 


TABLE  OF  DECISIONS  REPORTED 


Eckels,  Richard  W., 

62  IBLA  1  (Feb.  22,  1982)  — 

(On  Reconsideration), 

65  IBLA  76  (June  23,  1982)  - 

83  IBLA  220  (Oct.  18,  1984) 

Eckiwaudah,  Jane,  a.k.a.  Emma 
Chahsenah,  Estate  of, 
9  IBIA  112  (Oct.  30,  1981)  - 


Page(s) 
748 


749 

733,    851 


417,    426, 
428 


El   Capitan   Oil   Co.,    Inc., 
62   IBLA  146   (Mar.    5,    1982) 


Elcoex,    Inc. , 

68   IBLA  130   (Oct.    28,    1982) 


Eldorado,    James   &   Gloria, 
82   IBLA  9   (July   2,   1984) 


Page(s) 


--  17,    48,    162, 

164,    292,    334, 

475,    601,    981 


652,    667, 
796,    813 


889 


Eddy,    Billy  W., 

80   IBLA  213   (Apr.    26,    1984) 

E.    Del  &   Associates, 

65   IBLA  170   (June    29,    1982) 

Edvenson,    Duane   M., 

D-79-9   (Mar.    3,    1980)   


Edwards,    Burton   E., 

78   IBLA  62   (Dec.    13,    1983) 

Edwards,  Virginia, 

47  IBLA  301  (May  19,  1980) 


Edwardsen,  Charles,  Jr., 

77  IBLA  228  (Nov.  28,  1983) 

Ef ird  ,  John  C. , 

45  IBLA  84  (Jan.  17,  1980)  - 


Egenhoff,  George, 

70  IBLA  49  (Jan.  10,  1983) 


Eggers    Partnership,    Appeal  of, 
IBCA-1 299-8-79   (Feb.    12,    1982) 

Ehbrecht,    Martha   E., 

62   IBLA  387   (Mar.    24,    1982)   — 


Ehrman,    Robert   E. ,    Jr., 

69   IBLA  290  (Dec.    23,    1982) 


E.    H.    White   &   Co.,   Appeal   of, 
IBCA-1 216-9-78   (July  19,    1982) 


Eichenhofer,    Carl, 

66    IBLA   226    (Aug.    16,    1982) 


Eichner,    Kenneth   C, 

56   IBLA  391    (Aug.    3,    1981)    — 


Eisenman,    Robert   R., 

50   IBLA  145   (Sept.    26,   1980) 

Ekker,    Riter  &   Kerry   B., 

58   IBLA  251    (Oct.    6,    1981)    - 


716,  732 
298,  485 
255,  919 
1045 


262,  283, 

321,  356,  582 


7  3 


644,  755, 
768 


307,  490 
178,  198 


639,  663, 

687,  907,  1005 


238,  245, 

576,  618,  629 


195,  949, 
973 


302,  606 


338,  478, 
596 


317,  468 


339,  480, 
636 


Electronic  Techniques,  Inc., 
Appeal  of,  IBCA-1 474-6-81 
(Mar.  22,  1982),  89  I.D.  Ill 


Eli,   Jean, 

78   IBLA  374   (Jan.    30,    1984) 


Elkins   Real   Estate, 

64   IBLA  141    (May   24,   1982) 


Elliott,    Elton,   et   al. , 

82   IBLA  179   (Aug.    9,   1984) 


Elliott's   Roofing  Co., 

Appeal   of,    IBCA-1 330-1-80 
(Sept.    23,   1981),    88   I.D.    836 


Elmore,  John, 

84  IBLA  163  (Dec.  13,  1984) 


Emery  Energy,  Inc., 

47  IBLA  284  (May  15,  1980) 

64  IBLA  175  (May  26,  1982) 

64  IBLA  285  (June  4,  1982) 


178,  186,  191 


42,  992, 

1042,  1043,  1045 


(On  Reconsideration), 

67  IBLA  260  (Sept.  27,  1982) 


Emmons ,    Mark  A. , 

76   IBLA  262   (Oct.    17,   1983) 


Emrick,  Billie  L. , 

78  IBLA  358  (Jan.  27,  1984) 

Energetics ,  Inc. , 

52  IBLA  236  (Feb.  3,  1981)  ■ 

71  IBLA  331  (Mar.  24,  1983) 

Energy  Trading,  Inc., 

50  IBLA  9  (Sept.  5,  1980)  - 


299,  486 


448 


173,  181, 
185,  199 


561,  628, 
1085 


-  264,  853 

641,  813, 
855 

641,  814, 
855 


641,  815, 
856 


-  4,  753, 
846 

714,  792 


824,  862 
831 


20,  228, 

259,  778,  780, 

820,  860,  875, 

877 


TABLE  OF  DECISIONS  REPORTED 


XXXVII 


Page(s) 


Energy  Trading,  Inc.  (Continued) 
55  IBLA  167  (June  9,  1981)  


Engelhardt,  Daniel  A., 

61  IBLA  65  (Dec.  31,  1981) 


(On  Reconsideration), 

62  IBLA  93  (Feb.  26,  1982), 

69  I.D.  82  


17,  258, 

778,  780,  820, 
863,  876,  878 


22,  392, 
667,  796 


Engle,  Fred  L. ,  et  al. , 
66  IBLA  94  (Aug.  4,  1982) 


Enserch  Exploration,  Inc., 
70  IBLA  25  (Jan.  6,  1983) 


450,  454, 

456,  668,  757, 
803,  1045 


127,  240, 
724 


639,  675, 

691,  909,  918 


Page(s) 

Estes,  Charley  0.,  d.b.a.  Phoenix 
Reforestation  Co.,  IBCA-1198- 
7-78  (Aug.  11,  1983), 

90  I.D.  366 196,  198, 

200,  202,  208, 

211,  950,  955, 

974 


Estremado ,  D. , 

55  IBLA  49  (May  29,  1981) 


Eurafrep,  Inc., 

55  IBLA  275  (June  25,  1981) 

Evanoff,  John, 

58  IBLA  403  (Oct.  21,  1981) 


Evans,  Duval  (Mr.  &  Mrs.), 

Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  107 

(Jan.  23,  1981)  


554, 

,    594 

757, 

,    918 

333, 

476, 

502 

1052,  1059 


Enterprise  Mines,  Inc., 

58  IBLA  372  (Oct.  20,  1981) 


--  17,  48,  162, 

164,  334,  479, 

502,  593,  981 


Evans  ,  Frank  E. , 

60  IBLA  44  (Nov.  17,  1981) 


341,  356, 

481,  565,  600, 
639,  907,  1004 


Enviromarine  Systems,  Inc., 
Appeal  of,  IBCA-1 386-8-80 
(Oct.  19,  1982),  89  I.D.  522 

Environmental  Research  & 
Technology,  Inc.,  Appeal 
of,  1BCA-1244-1-79 
(July  12,  1982)  


205 


Evans ,    Kim   C. , 

82    IBLA   319   (Sept.    6,    1984) 


Everette,    J.    Gene, 

68   IBLA  225   (Nov.    15,    1982) 


51,  120, 

154,  156,  158, 
253,  394,  984 


210,  211 


4,  649, 

673,  845,  892 


Epperson,  Cassius  C, 
et_  al^,  50  IBLA  231 
(Sept.  30,  1980)  — 


Epperson,  Donald, 

50  IBLA  267  (Sept.  30,  1980) 


76  IBLA  4  (Sept.  6,  1983) 


Erickson,  John  R. , 

57  IBLA  157  (Aug.  25,  1981) 


Erickson,  Josephine  (Mrs.), 
Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  184 

(July  30,  1981)  


Erickson  Placers,  Inc., 

63  IBLA  60  (Mar.  30,  1982) 


Ervin,  Floanne, 

81    IBLA  100   (May    29,    1984) 


241,  248, 
700 


800,  992, 
1076 

696,  735, 
807 


274,  290, 
596,  619 


1055,  1059 


275,  334, 
484,  504 


Evergreen  Helicopters,  Inc., 
Appeal  of,  IBCA-1 388-8-80 
(Aug.  28,  1981),  88  I.D.  803 

Everly,  Walter, 

52  IBLA  58  (Jan.  6,  1981)  

Evrard,    Evelyn, 

50   IBLA  377   (Oct.    21,    1980)   - 

Ewell,   W.    LeRoy, 

58   IBLA  121    (Sept.    24,    1981) 


Exxon   Co.,    U.S.A., 

45   IBLA  313   (Feb.    6,    1980) 


Exxon  Corp. , 

45  IBLA  260  (Feb.  4,  1980) 


73  IBLA  176  (May  26,  1983) 


716,  850 


Eyak  Corp.,  Appeal  of, 

4  ANCAB  277  (June  30,  1980), 
87  I.D.  279  


197,  209 


591 


446 


339,  480, 
636 


881,  885, 

906,  913,  914 


446,  460, 
899 

-  759,  774 


84,  96,  110 


Espil ,  John, 

65  IBLA  231  (July  9,  1982)  34,  383,  386 

E  S  T  A  T  E  (S)   OF:   See  Appellant's  Name 


Eyring  Research  Institute, 
Appeal  of,  IBCA-1169-10-77 
(June  25,  1982),  89  I.D.  350 


172,  207 


XXXVIII 


TABLE  OF  DECISIONS  REPORTED 


Fabisiak,  Michael  J., 

58  IBLA  243  (Oct.  6,  1981)  ■ 

Fahey  Group  Mines,  Inc., 

58  IBLA  88  (Sept.  24,  1981) 


Fajardo,  G.  C.  (Mrs.), 

69  IBLA  70  (Nov.  30,  1982)  - 

Falcon  Coal  Co.,  Inc., 

2  IBSMA  406  (Dec.  31,  1980), 
87  l.D.  669  


Falter,  L.  L. ,  John  E.  Weeks, 
52  IBLA  313  (Feb.  10,  1981) 


Farmington  Coal  Co., 

3  IBSMA  182  (June  29,  1981), 
88  l.D.  616  


Farrell ,  John  C. , 

55  IBLA  42  (May  28,  1981) 


Fauver,  George, 

62  IBLA  399  (Mar.  25,  1982) 


Fayette  Oil  6.  Gas  Corp., 
71  IBLA  79  (Feb.  22,  1983) 


Page(s) 
333,  474  500 


—  16,  27,  48, 
162,  164,  233, 
242,  287,  334, 
475,  593,  639, 
907,  981,  1004 


Fairfield  Mining  Co.,  Inc., 

66  IBLA  115  (Aug.  10,  1982)  464,  526,  555, 

566,  616,  624 


691,  725 


1032,  1034, 
1040 


286,  331, 

638,  906,  1003 


1040 


576,  622, 

629,  895,  1085 


tasken,  David, 

48  IBLA  258  (June  26,  1980)  822,  839,  860 


243,  249, 

334,  475,  501 


676,  727, 
790 


Federal  Aviation  Admin.,  Paug-Vik, 
Inc.,  Ltd.,  State  of  Alaska, 

83  IBLA  382  (Nov.  20,  1984)  91,  100, 

103,  105,  107 


Federal    Energy   Corp., 

51    IBLA  144    (Nov.    24,    1980) 


Federal    Resources    Corp. , 

48    IBLA  138    (May    30,    1980)    - 

Feick   Associates, 

76    IBLA  292   (Oct.    18,    1983) 


126,  701, 
719,  911 


686,  699 


639,  714, 
729,  908 


Feldslite  Corp.  of  America, 
56  IBLA  78  (July  15,  1981), 
88  l.D.  643  


274,  571 


Fell  Energy  Coal  Corp.  , 

2  IBSMA  34  (Mar.  28,  1980), 
87  l.D.  114  


Felmont  Oil  Corp., 

56  IBLA  321  (July  29,  1981) 

Felt,  James  P., 

84  IBLA  205  (Dec.  27,  1984) 

Fennell,  Robert  E. ,  Clair  B. 
Colburn,  d.b.a.  Colfensch 
Mining  Ass'n,  56  IBLA  43 
(July  8,  1981)  


Fennimore,  George  H.  ,  e_t  al., 
50  IBLA  280  (Oct.  6,  19807  ■ 


63  IBLA  214  (Apr.  12,  1982) 


Fenwick,  Jeannette  L. , 

52  IBLA  250  (Feb.  6,  1981) 


Ferguson,  Bonita  L. , 

61  IBLA  178  (Jan.  26,  1982) 


Ferguson  Construction  Co., 
Appeal  of,  IBCA-168I-6-83 
(Oct.  28,  1983)  


Ferguson,  Ellis  R. , 

69  IBLA  352  (Dec.  30,  1982) 

Ferguson,  Larry  W. , 

81  IBLA  167  (May  31,  1984)  - 


Ferguson,  Roger  &  Sybil  R. , 
67  IBLA  284  (Sept.  29,  1982) 

Ferrara,  Jimmie  &  Leona, 

47  IBLA  335  (May  21,  1980)  — 


Ferrell,  Keith  E., 

67  IBLA  181  (Sept.  21,  1982)  -- 


Fetterolf  Mining  Sales,  Inc., 
4  IBSMA  29  (Mar.  15,  1982)  ■ 


F  &  F  Mining  Co. ,  Inc. , 

60  IBLA  178  (Nov.  25,  1981) 


Fields,  Art,  Russel  Adams, 
57  IBLA  142  (Aug.  25,  1981) 


Fields,  Arthur  R. ,  Sr., 
73  IBLA  52  (May  12,  1983) 


Page(s) 
332,  473 
836,  874 


-  17,  27,  233, 

242,  258,  289, 

477,  500,  595 


-  45,  552, 
621,  957, 
979,  1080 

554,  623, 
1081 


824,  840, 
862 


667,  688, 
706 


172,  179, 

191,  200, 

206,  962 


4,  709,  726 

835,  873 

—  303,  488 


387,  631, 
918 


229,  303, 
607,  639, 
908,  1005 


1013,  1029 


294,  482, 
503 


338,  596, 
953,  969 


309,  505, 
612 


-1030 


TABLE  OF  DECISIONS  REPORTED 


XXXIX 


Figert,  Malcolm  L. ,  Leonard 
Weiner,  77  1BLA  160 
(Nov.  16,  1983)  


Flllerup,  Albert  L. , 

58  IBLA  194  (Sept.  29,  1981) 


Fillmore,  Lela  J., 

56  IBLA  385  (Aug.  3,  1981)  — 


Fimple  Enterprises,  Inc.,  et  al., 
70  IBLA  180  (Jan.  20,  1983)  


Fimple,  Pamela  Ann, 

79  IBLA  276  (Mar.  13,  1984)  — 

Finch,  Pamela  June  Wood, 

49  IBLA  325  (Aug.  22,  1980)  — 

Findeiss,  Martha  M., 

50  IBLA  359  (Oct.  16,  1980)  -- 


Findeiss,  Ted  C, 

65  IBLA  210  (June  30,  1982) 


Page(s) 


557,  626 


292,  333, 

474,  598,  639, 
907,  1004 


333,  474, 

500,  638,  907, 
1004 


745 


714,  729 
--  7,  398 


646,  660, 
801 


648,  855, 
990 


Fitzpatrick,  Michaela  M.  & 
George  M. ,  55  IBLA  108 
(June  1,  1981)  


Flanagan,  Phillip  E. , 

57  IBLA  357  (Sept.  8,  1981)  - 

Fleck  Mining  &  Investment  Co., 
49  IBLA  187  (Aug.  6,  1980)  - 


Fleming,  John  S. , 

65  IBLA  357  (July  20,  1982) 


Fleming  Judy, 

81  IBLA  290  (June  12,  1984) 


Fletcher,  James  Neil, 

78  IBLA  330  (Jan.  24,  1984) 


Flewelling,  George  B., 

48  IBLA  141  (May  30,  1980) 


Flick,  Mitsuko, 

48  IBLA  1  (May  27,  1980) 


Page(s) 


3,  703,  720 


740 


265,  320, 
581 


520,  552, 
620,  1079 


684,  730, 
958 


216,  218, 
639 


324,  357, 

469,  562,  584 


266,  322, 
583 


68  IBLA  167  (Oct.  29,  1982) 

69  IBLA  34  (Nov.  29,  1982)  ■ 


Fink,  Kay, 

81  IBLA  381  (June  28,  1984) 

Finklea,  Lillian  E., 

63  IBLA  81  (Mar.  30,  1982)  ■ 

Finnegan,  Johnnie,  Don  E. 
Gordon,  Carl  Holder, 
48  IBLA  79  (May  29,  1980)  - 


First  Mississippi  Corp., 

62   IBLA  184   (Mar.    9,   1982)   - 

Fisher,  Fletcher  D. , 

59  IBLA  150  (Oct.  26,  1981) 


648,  856, 
991 

773,  856, 
991 


835,  873 
647,  722 


266,  272, 

323,  496,  584 


641,  855,  941 


333,  439, 
474,  571 


Fiske,  Katherine  A.,  et  al. , 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  2634  (Feb.  8,  1984) 

Fite,  Lee  A.  &  Gregory, 

82  IBLA  1  (July  2,  1984)  


1057 


216,  218 


Fitzgerald,  Clarence  E., 
55  IBLA  31  (May  28,  1981) 


-  520,  522, 

622,  1062, 

1079 


Florez,  A.  K. , 

73  IBLA  142  (May  23,  1983) 

Fluor  Utah,  Inc.,  Appeal  of, 
IBCA-1068-4-75  (Jan.  15, 
1981),  88  I.D.  41  


FMC  &  PLIM  Corp. , 

56  IBLA  240  (July  22,  1981) 

FMC  Corp., 

54  IBLA  77  (Apr.  14,  1981)  - 


74  IBLA  389  (July  29,  1983) 


Foderick,  John  W. , 

53  IBLA  258  (Mar.  19,  1981) 

Folson,  Craig, 

82  IBLA  294  (Aug.  31,  1984) 


Foraker,  Ronald, 

48   IBLA  132   (May   30,    1980) 


Ford,  Tom  H. , 

66  IBLA  14  (July  23,  1982) 


307,  612 


170,  173, 

177,  181,  183, 

194,  199,  203, 

943,  948,  960, 

972,  980,  988 


665 


20,  259, 

458,  998,  1089 


—  147,  452, 
946 


719,  801 


161,  762, 
777,  1091 


273,  469, 
496 


366,  1069, 
1092 


XL 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Forsberg,    Dennis, 

58   IBLA  346   (Oct.    19,    1981) 292,    333, 

474,    501 

Forsberg,    Edwin, 

47   IbLA  235   (May  13,    1980) 263,    318, 

579,    637,    905 

Forsgren,  Richard  E., 

54  IBLA  362  (May  18,  1981) 288,  593 

Forster,  Fred  E.,  Ill, 

65  IBLA  38  (June  22,  1982) 670,  708 

Fort  Berthold  Land  &  Livestock 
Ass'n,  Administrative  Appeal  of 
v.  Area  Director,  Aberdeen  Area 
Office,  Bureau  of  Indian  Affairs, 
8  IBIA  90  (June  6,  1980), 

87  I.D.  201 405,  406 

8  IBIA  230  (Feb.  20,  1981), 

88  I.D.  315 139,  384, 

406 

Fort,  James  A., 

51  IBLA  285  (Dec.  15,  1980) 398,  1077 

Fortune   Oil   Co., 

68  IBLA  288   (Nov.    19,    1982)    221,    773, 

856,    991 

69  IBLA  13  (Nov.  24,  1982) 749,  752 

70  IBLA  286  (Jan.  26,  1983) 774,  856 

71  IBLA  153  (Mar.  9,  1983) 

90  I.D.    84 396,    677, 

857,    945,    963 

Foss,    Mary  T. ,    Appeal   of, 

5  OHA  15   (Sept.    30,   1982)   256,    919 

Foster,    Joanne  &    P.    J.    Sferra, 
In  re   Attorney   Fees   Request   of, 
T2  IBIA  172   (Feb.    10,    1984)    133,    414 

Foster,  0.  L. , 

72  IBLA  367  (May  3,  1983)  833,  870 

Foster,  Steve,  Elmer  Brewster, 

56  IBLA  282  (July  28,  1981) 524,  554, 

622,  1081 

Fouche,  Albert,  James  Ulberg, 

58  IBLA  230  (Oct.  6,  1981)  333,  474 

Four-Phase  Systems,  Inc., 

IBCA-1 269-5-79  (Mar.  1,  1983)  198,  205 

Fowler,  Josephine  Bright, 
Estate  of,  8  IBIA  201 
(Dec.  3,  1980)  422 

Fox,  Charles  &  George  H.  Keith 
(Partnership),  77  IBLA  199 

(Nov.  18,  1983)  681,  714, 

730 


Page(s) 

Fox ,  Eugene , 

62  IBLA  232  (Mar.  11,  1982) 297,  504 

Fox,  Stephen  W. ,  50  IBLA  186 

(Sept.  30,  1980),  87  I.D.  462 372,  621, 

989,  1080 

Francana  Resources,  Inc., 

75  IBLA  125  (Aug.  15,  1983) 378 

Francis,  Elizabeth, 

60  IBLA  6  (Nov.  12,  1981)  293,  334, 

479,  502,  599 

Frandy,  Inc., 

69  IBLA  26  (Nov.  26,  1982)  725,  788 

Franich,  Frank, 

47  IBLA  332  (May  21,  1980) 265,  272, 

283,  321,  582 

Frank,  Rivera,  Inc.,  Appeal  of, 

IBCA-1621-9-82  (May  10,  1984) 182,  206 

Franklin  Instrument  Co.,  Inc., 
Appeal  of,  IBCA-1 270-6-79 

(Feb.  26,  1981),  88  I.D.  326 204,  210, 

211 

Franklin,  Magdalene  Pickering, 

57  IBLA  244  (Aug.  27,  1981) 290,  596 

Franklin  Real  Estate  Co., 

71  IBLA  13  (Feb.  10,  1983)  146,  450 

Franks ,  Jack  C. , 

49  IBLA  162  (July  30,  1980) 552,  563, 

615,  620,  1079 

Frasch,  R.  E., 

69  IBLA  66  (Nov.  30,  1982) 245,  709, 

789,  845 

Fraser,  Don  Kenneth  Thela, 

James  Brown,  &  Patrick  Baxter, 

Uniform  Relocation  Assistance 

Appeal  of,  5  OHA  245 

(Jan.  27,  1984)  1054 

Frazier  ,    Dean  W. , 

73   IBLA  13   (May   5,    1983)   308,    335, 

479,    611 

Fredericks,  George, 

73  IBLA  344  (June  10,  1983)  89,  93 

Freemont  Energy  Corp., 

58  IBLA  197  (Sept.  29,  1981)  333,  474 

Freese,  Andrew  L. , 

50  IBLA  26  (Sept.  9,  1980), 

87  I.D.  395 462,  497 

French,  Cecelia  Hummingbird, 
Estate  of,  8  IBIA  102 
(June  20,  1980) 30,  418,  424 


TABLE  OF  DECISIONS  REPORTED 


XLI 


Fresh,  Cleo  May,  Marjorie  P. 
Deterts,  50  IBLA  363 
(Oct.  16,  1980)  


Friedman,  Henry  D. , 

49  IBLA  97  (July  28,  1980) 


Friedman,  William  K.  (Mr.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  33 
(July  30,  1980)  


Friel,  John  P.,  Esq., 

Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  244 

(Mar.  8,  1982)  


Frye,    David    Earl, 

81    IBLA  49   (May   18,    1984) 


Fryrear,    Terry   Burl, 

58   IBLA   94    (Sept.    24,    1981) 


Fuel  Exploration,  Inc., 

70  IBLA  361  (Feb.  3,  1983) 


Fuel  Resources  Development  Co., 
57  IBLA  90  (Aug.  24,  1981)  — 


59  IBLA  378  (Nov.  9,  1981) 
69  IBLA  39  (Nov.  29,  1982) 
84  IBLA  17  (Nov.  26,  1984) 


Fuller,  Derrick, 

56  IBLA  33  (July  8,  1981) 


Fullerton,  Harold  W., 

46  IBLA  116  (Feb.  29,  1980) 

Funk  Exploration, 

73  IBLA  111  (May  23,  1983)  - 


Furlong,  Francis  X.,  II, 
73  IBLA  67  (May  16,  1983) 


Furman,  Robert  R. , 

49  IBLA  64  (July  21,  1980) 


Fyten,  Warren  J., 

58  IBLA  381  (Oct.  21,  1981) 


Page(s) 


262,  325, 
497,  589 


241,  325, 

470,  563,  586 


1060 


1058 


716,  732 


8,  142, 

399,  901,  993 


726,  789 


825,  841, 
864 

360,  928, 
930 

781,  858, 
868 

644,  651, 
779 


664,  704, 
720 


821 


-  19,  117, 

235,  755, 

847,  871 


20,  231, 

833,  847,  870, 
910,  1006 


658,  699 


333,  474, 
599 


Gaddy,  Richard  S. ,  W.  B.  Newberry, 
67  IBLA  373  (Oct.  8,  1982)  


Gaechter,  William  R. ,  et  al. , 
66  IBLA  230  (Aug.  16,  1982) 


Gaeth,  De  Ann  T. , 

69  IBLA  79  (Nov.  30,  1982) 


Gahr  ,  John, 

65  IBLA  268  (July  9,  1982) 


Gallagher,  D.  R. , 

54  IBLA  72  (Apr.  13,  1981) 

Gallagher,  Glenn  W. , 

66  IBLA  49  (July  27,  1982) 


Gana-a'  Yoo ,  Ltd., 

6  ANCAB  45  (Aug.  24,  1981) 


6  ANCAB  50  (Aug.  24,  1981) 
6  ANCAB  55  (Aug.  24,  1981) 


Garcia,  Raymond,  J., 

75  IBLA  346  (Aug.  31,  1983)  - 

Gardner,  Elizabeth,  Appeal  of, 
4  ANCAB  215  (Apr.  23,  1980)  - 


Garfield,  Jim,  et  aL  &  Richard 
Stoffel,  Appeals  of, 
5  ANCAB  1  (Aug.  20,  1980)  


Garland  Coal  &  Mining  Co., 
49  IBLA  400  (Sept.  5,  1980) 


52  IBLA  60  (Jan.  9,  1981), 
88  I.D.  24  


Garrett,    Fred   M.    (Appellant), 
Robert    E.    Deffenbaugh 
(Respondent),    66    IBLA   42 
(July    26,   1982)    


Garrett,    Terese   L.   v.    Ass't 
Secretary   for    Indian  Affairs, 
13    IBIA   8   (Aug.    21,    1984), 
91    I.D.    262  


Garrison,    L.    E. , 

52    IBLA  131    (Jan.    16,    1981) 


Page(s) 
741,    912 


41,    238, 

245,    251,    294, 
335,    487,    600 


636,    674, 
805 


669,    689, 
723 


686,    700 


245,    251, 
973 


--  89,    99, 
109,   1009 


—   89,    99, 
109,    1009 


--   89,    99, 
109,    1009 


308,    491 
-   75,    81 


80 


112,    145, 
151,    943 


143,   145,   150, 

908,    911,    915, 

918 


690 


136,    141, 

403,    412,    432 


240,    286, 
472,    498 


XLII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Garver,    Lewis    Quentin, 

67    IBLA  140   (Sept.    16,    1982)    14,    124, 

397,    400 

Gassin,    Theo   R. , 

55    IBLA   257    (June    22,    1981)    750 

Gattis,    Robert,   et  al . , 

73  IBLA   92    (May   l"9~7~1893)    349 

G.   A.    Western  Construction   Co., 
Appeal   of,    IBCA-1 550-2-82 

(July  1,    1982),    89   I.D.    365 187,   189, 

192,    202,    953 

Gay   Airways,    Inc.,    Appeal   of, 
IBCA-1 429-2-81    (Mar.    9,    1984), 

91    I.D.    149 179,   197, 

202,    209 

Gelis,    David    L. , 

72   IBLA  327    (Apr.    28,    1983)    308,    611 

Gencorelli,    Bernard, 

46  IBLA  53   (Feb.    20,    1980) 644,    755, 

768 

Gendelman,    Alvin   B., 

67   IBLA  333   (Oct.    1,    1982)    648,    673, 

690,    725 

General  Electric  Co.,  Nellie 
McLaughlin,  55  IBLA  185 
(June  16,  1981)  288,  500 

General    H.    E.   W.    Corp., 

59    IBLA   320   (Nov.    4,    1981) 904 

Genger  ,    Judy   H. , 

59  IBLA  199    (Oct.    27,    1981)    273,    287, 

473,    502 

Geomet  Exploration,  Inc., 

47  IBLA  135  (Apr.  30,  1980)  317,  468 

GeoResources ,  Inc., 

67  IBLA  297  (Sept.  29,  1982) 447,  893 

74  IBLA  236  (July  19,  1983)  447,  893 

George,  Jimmie  A.,  Sr . , 

60  IBLA  14  (Nov.  16,  1981)  49,  63,  982 

George  Reddy  &  Associates, 

59  IBLA  359  (Nov.  9,  1981) 667,  795,  812 

George,  Walter  &  Minnie  Racehorse, 
George  Snipe,  Estate  of, 
9  IB1A  20  (June  12,  1981)  423 

Geosearch,  Inc., 

47  IBLA  39  (Apr.  11,  1980)  746,  750 

48  IBLA  20  (May  27,  1980)  698 

48  IBLA  51  (May  29,  1980)  698,  986 


Page(s) 

Geosearch,    Inc.    (Continued) 

48   IBLA  76   (May   29,   1980)   698 

48   IBLA  190   (June   9,    1980)    658,    686, 

699,    736,   1090 

48  IBLA  333  (July  3,  1980)  698,  913,  914 

49  IBLA  19  (July  15,  1980)  698,  913,  914 

50  IBLA  347  (Oct.  14,  1980)  698,  913,  914 

50  IBLA  409  (Oct.  24,  1980)  122,  701,  737 

51  IBLA  59  (Oct.  31,  1980)  122,  701,  737, 

746 

64  IBLA  149  (May  24,  1982)  689,  707,  741, 

748,  783,  965, 
986 

Geosearch,  Inc.,  Lloyd  Chemical 
Sales,  Inc.  v.  Resource  Service 
Co.,  Inc.,  Bureau  of  Land  Man- 
agement, 71  IBLA  138  (Mar.  9, 

1983)  50,  393, 

710,  742,  983 

Gerard,  Carl, 

70  IBLA  343  (Feb.  2,  1983) 676,  941, 

945,  963 

Gerard,  C.  H.  Coster, 

56  IBLA  17  (June  30,  1981) 664,  704 

Gerstler,  Alfred, 

84  IBLA  155  (Dec.  13,  1984) 12,  54,  900 

Getty  Oil  Co., 

51  IBLA  47  (Oct.  31,  1980)  852,  883 

61  IBLA  226 

(Jan.  28,  1982),  89  I.D.  26 640,  827, 

843,  865 

72  IBLA  39  (Apr.  6,  1983) 781,  832,  870 

Gibson,  Jimmy  Lorn, 

59  IBLA  170  (Oct.  26,  1981) 7,  399,  888 

Gibson,  Mary  Patricia  Anne 
Newman,  et  al.,  52  IBLA 
216  (Jan.  30,  1981), 
88  I.D.  244 7,  398,  888 

Gifford,  Francis  H.  , 

62  IBLA  393  (Mar.  24,  1982)  131,  160,  924 

Gifford,  Gladys  Lee  Cardwell, 
Betty  Ann  Gifford  Jarman, 

55  IBLA  332  (June  26,  1981)  8,  143,  399, 

901,  993 

Gifford,  Marvin  Coy,  et  al., 

58  IBLA  98  (Sept.  24,  1981)  8,  142,  399, 

901,  993 


TABLE  OF  DECISIONS  REPORTED 


XLIII 


Page(s) 

Gifford,  Samuel  Lee,  et  al . , 

53  IBLA  23  (Feb.  26,  1981) 7,  122,  142, 

396,  398,  888, 
901,  993 

(On  Reconsideration), 

55  IBLA  1  (May  21,  1981) 7,  399,  888 

Gigantosaurus  Resources,  Inc., 

70  IBLA  52  (Jan.  10,  1983) 675,  845 

Gila  River  Indian  Community  v_. 
Comm'r  of  Indian  Affairs  & 
Henry  Martinez,  Jr., 
8  IBIA  150  (Aug.  18,  1980) 403,  411 

Gilberg,  Arnold  L., 

57  IBLA  46  (Aug.  17,  1981)  234,  825, 

864 

Gilbertson,  Don  G. , 

59  IBLA  143  (Oct.  26,  1981) 333,  474, 

500 

Gillespie,  Thomas, 

65  IBLA  10  (June  17,  1982)  552,  620, 

1079 

Gilmore,   Mart    I., 

55  IBLA  128   (June    3,    1981) 285,    638, 

1004 

Gilmore,  Robert, 

64  IBLA  295  (June  7,  1982)  299,  604, 

907 

Gil's   Aircraft    Services,    Appeal   of, 

IBCA-1 288-8-79   (May   9,   1980)   193 

Gilson,    Russell   R., 

76   IBLA  20   (Sept.    6,    1983)    129,    348, 

996 

Gimblett,    Dale   F., 

60  IBLA  341    (Dec.    22,    1981)    360,    464 

Gion,    Edith, 

56  IBLA   375   (Aug.    3,    1981) 333,    474, 

500,    638, 
907,    1004 

Glaab,  Dollie  L., 

48  IBLA  404  (July  11,  1980) 19,  268, 

284,  325, 
468,  586 

Glass,  W.  J., 

76  IBLA  215  (Oct.  17,  1983) 314,  494 

Glasser,  Elliott, 

76  IBLA  11  (Sept.  6,  1983) 313,  336, 

480,  614 

Glenn,  J.  M. ,  d.b.a.  North- 
west Mineral  Exploration, 
73  IBLA  323  (June  7,  1983)  505 


Page(s) 

Glenwood  Canyon,  Citizens  of, 

64  IBLA  346  (June  15,  1982) 116,  352, 

633,  924, 
934,  957 

Goatcher,  Eugene  M. , 

58  IBLA  337  (Oct.  19,  1981) 333,  474, 

500,  640,  908 

Godwin,  William  E., 

82  IBLA  105  (July  24,  1984) 282,  372 

Goertzen,  Ernest  J., 

51  IBLA  196  (Dec.  5,  1980)  1047 

Gogliano,  Mike  R. ,  &  B.  Roche- 
Andresen,  Uniform  Relocation 
Assistance  Appeal  of, 
4  OHA  252  (Mar.  31,  1982) 1054,  1055 

Gold  Creek-Susitna  Native  Ass'n, 

Inc.,  81  IBLA  69  (May  23,  1984)  92,  108 

Gold  Depository  &  Loan  Co., 
Inc.  _v.  Brock,  Mary,  et  al . , 

69  IBLA  194  (Dec.  15,  1982)  168,  489, 

516,  609,  985 

Gold  Reserve  Mining,  Inc., 

63  IBLA  266  (Apr.  19,  1982) 18,  162, 

231,  244,  249, 
344,  604 

Goldbelt,  Inc., 

74  IBLA  308  (July  27,  1983)  101,  104, 

106 

Golden  Eagle  Petroleum, 

67  IBLA  112  (Sept.  15,  1982) 724,  805, 

814,  819, 
1082 

Golden  Nonesuch  Mining  Corp., 
et  aU_,    61  IBLA  120 

(Jan.  15,  1982)  127,  295, 

342,  602 

Golden  Triangle  Exploration  Co., 

76  IBLA  245  (Oct.  17,  1983) 371,  465 

Gonzales,  Mary  M. , 

67  IBLA  351  (Oct.  5,  1982)  648,  759, 

770 
Gonzalez,  Jose  G. , 

52  IBLA  270  (Feb.  6,  1981)  331,  522 

Good  Elk  (or  Pacer),  Howard, 
Estate  of,  9  IBIA  38 
(July  20,  1981)  414,  421 

9  IBIA  41  (July  20,  1981)  421 

Goodman,  Clara, 

6  ANCAB  17  (Aug.  5,  1981), 

88  I.D.  718 84,  97 


XLIV 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Goodman,  Edward, 

48  IBLA  152  (June  9,  1980) 


Goodnews  Bay  Mining  Co.  et  al. , 
81  IBLA  1  (May  14,  1984)  


Goodrich,  Charles, 

60  IBLA  25  (Nov.  16,  1981)  - 

Goodwin,  Jack, 

68  IBLA  400  (Nov.  23,  1982) 


Gordon,  Janet  v_.   Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  285 
(Oct.  15,  1982)  


Gossett,  Charley  E.,  Jr.,  et  al., 
54  IBLA  139  (Apr.  17,  1981)  


Gosuk,  Jack  (On  Reconsideration), 
54  IBLA  306  (Apr.  29,  1981)  


Gotschall,  Arthur  A., 

78  IBLA  81  (Dec.  16,  1983) 


Gough,  James  W. , 

65  IBLA  59  (June  23,  1982) 


Gould,    Glen, 

52    IBLA  305   (Feb.    10,    1981) 


Gower,    Frank   H. ,    Jr., 

53   IBLA  146   (Mar.    9,    1981) 

G.    R.   Wright,    Inc., 

2    IBSMA  180   (July    29,    1980), 
87   I.D.    333  


Grace,   Michael    P., 

50   IBLA  150   (Sept.    26,    1980)   -- 

Grace    Petroleum  Corp., 

62   IBLA  180   (Mar.    8,    1982)   


Grady,   A.    J., 

48    IBLA   218   (June    16,    1980) 


Grafton  Coal   Co.,    Inc., 

2   IBSMA  316   (Nov.    4,    1980), 
87   I.D.    521   


3   IBSMA  175   (June    26,    1981), 
88   I.D.    613  


2,    645, 

658,    838,    892 


90,    165, 

643,    889,    971 


688,    721 
673,    709 


52,    135, 

435,    917,    958 


332,    473 


62 


577, 

619, 
630 

— — — . 

331, 

555, 

623, 

1081 

273, 

471,    497, 

952, 
967 

3,    701 

,    719 

1035 


780,    877 


745,    828, 
843,    866 


267,    273, 

496,    585,    637, 
905 


1010,   1016, 

1020,    1028, 

1031 


1013,    1016, 
1017,   1026 


Graham,    Glenn   D.    &   Lynne   L. , 
55   IBLA  39   (May   28,    1981)   ■ 


Granite   Construction   Co., 
Appeal  of,    IBCA-1 500-8-81 
(Feb.    12,    1982)   


Grant,    Grace, 

58    IBLA   366    (Oct.    20,    1981) 


Grassmeier,    John   L. , 

77    IBLA  156   (Nov.    16,    1983) 


Gray,    Gary   Lester   &   Grace  Marie 
Rayfield,    67   IBLA  184 
(Sept.    22,   1982)   


Gray,    Kenneth  H. ,    Jay  R.    Garner, 
60   IBLA  110   (Nov.    20,    1981)    — 


Great   West    Land   &   Mining   Corp., 
64   IBLA  114   (May  19,    1982)   — 


Great   White,    Inc., 

65   IBLA  207   (June   30,   1982) 

65   IBLA  310   (July   13,    1982) 


Page(s) 


332,  473, 
499 


Graham,  Ronald  R.  &  Dorothy  L. , 

77  IBLA  174  (Nov.  17,  1983) 118,  558, 

617,  889,  899, 
905,  946,  995 


170,  173,  181, 
194,  948 


688,  705, 
720 


232,  260, 

557,  626,  994, 
1078,  1082 


13,  124, 
398,  400 


740 


299,  334, 
485 


772 
772 


Greater  Pardee,  Inc., 

3  IBSMA  313  (Sept.  24,  1981), 

88  I.D.  846 1014 


Green  Coal  Co. , 

2  IBSMA  199  (Aug.  19,  1980), 
87  I.D.  362  


Green,    Harold, 

75    IBLA   288   (Aug.    26,    1983) 


1010 


761 


Green,  Leo  v.  Area  Director,  Navajo 
Area  Office,  Bureau  of  Indian 

Affairs,  10  IBIA  301  (Oct.  15,  1982)  52, 

135,  435, 
917,  958 


Green,  Russell  H. ,  Jr., 

81  IBLA  201  (June  1,  1984)  - 

Greene  ,  Frank  L. , 

72  IBLA  215  (Apr.  25,  1983) 

Greene,    Jean   L. , 

47    IBLA   309    (May   19,    1980)    - 


655,    776 


711 


265,    321, 
579 


TABLE  OF  DECISIONS  REPORTED 


XLV 


Greener,    Richard   H. , 

79   IBLA  234   (Feb.    29,   1984) 


Page (8) 


216,  218, 
966 


Page(s) 


Greenlaw,  Gary  M. ,  Ronald  D.  Sharp, 

56  IBLA  109  (July  16,  1981) 332,  473, 

500,  638, 

907,  1004 


Gregersen,    Kent  v.    Bureau  of   Land 
Management,    61    IBLA  381 
(Feb.   17,    1982)   


385 


Gregory  Lumber  Co.,  Appeals  of, 
IBCA-1237-12-78,  1238-12-78, 
1239-12-78,  1240-12-78 
(Mar.  11,  1980),  87  I.D.  94  - 


187,  191 


Gregory  Lumber  Co.,  Inc., 

54  IBLA  309  (Apr.  30,  1981) 

Grelst,  Stephen, 

51  IBLA  287  (Dec.  17,  1980) 


Griffin,  William  G. ,  t/a 

Security  of    Virginia,    Inc., 
Appeal   of,    IBCA-1 403-1 0-80 
(Sept.    23,   1983)   


1048 


20,    263, 
318,    580 


196,    205 


Griffith,   Arden  F. ,   et   al. , 
68   IBLA  295   (Nov.    19,   1982) 


244,    249, 

304,    335, 
479,    609 


Griggs,    Brooks, 

51    IBLA  232   (Dec.    15,    1980), 
87   l.D.    612  


640,    646 


Griggs,    Loyal    Dee, 

47   IBLA  293   (May  15,    1980) 


265,    272, 

283,    320,    581 


Griner,    Philip    I., 

52   IBLA  179   (Jan.    26,   1981)   — 


330,  592, 
906 


Groat,  Guy  C. ,  Jr.,  Estate  of, 
Violet  Roehl,  46  IBLA  165 
(Mar.  21,  1980)  25,  45,  59, 

128,  134,  166, 
389,  975,  978 


Grooms,  L.  H. , 

70  IBLA  228  (Jan.  24,  1983) 


Grover,  Arden  R. ,  John  R. 
Schumacher,  73  IBLA  308 
(June  7,  1983)  


11,  251, 
556,  624 


-  5,  280, 
753,  847 


Grynberg,  Celeste  C, 

74  IBLA  180  (July  18,  1983) 


24,    232, 

236,    393,    642, 
797,    960,   973 


Grynberg,    Jack  J., 

53   IBLA  165   (Mar.    12,   1981) 


64  IBLA  354  (June  15,  1982) 

Grynberg,  Rachel  S. , 

71  IBLA  83  (Feb.  24,  1983)  - 

72  IBLA  72  (Apr.  12,  1983)  ■ 

Grynberg,  Stephen  M., 

72  IBLA  69  (Apr.  12,  1983)  ■ 

GSA  Reserve  Corp., 

55  IBLA  162  (June  9,  1981)  ■ 


Guffey,  Betty  &  Clarence  L. , 
47  IBLA  175  (May  7,  1980)  ■ 


Guffey,   Mike, 

78   IBLA  139   (Dec.    29,   1983)   


Gulf  Oil  Corp., 

63  IBLA  296  (Apr.  23,  1982)  -- 


69  IBLA  263  (Dec.  21,  1982) 
83  IBLA  289  (Oct.  25,  1984) 


Gulf  Oil  Corp.,  Pittsburg  & 
Midway  Coal  Mining  Co., 
73  IBLA  328  (June  8,  1983) 


Guntert,  Ronald  M.  &  Marion  G., 
60  IBLA  200  (Nov.  27,  1981)  - 


Gussman,  C.  A., 

48  IBLA  193  (June  9,  1980)  -- 

Gustln  Corp.,  H.  R.  Casperson, 
75  IBLA  100  (Aug.  11,  1983)  - 

Guthrie,  Lewis  A.,  et  al . , 
In  the  Matters  of,  5  OHA  108 
(Mar.  15,  1983)  


Guttman,  Melvin  D. , 

51  IBLA  53  (Oct.  31,  1980) 


Guzek,  Henri, 

52  IBLA  200  (Jan.  26,  1981) 


Gwyn ,  Thomas  N. , 

82  IBLA  11  (July  5,  1984) 


20,  229, 

259,  743,  824, 
841,  862 


829 

710 
711 

711 


332, 

473, 

500 

271, 

468, 

495 

753, 

808, 

817 

780, 

828, 

866 

830; 

,  868 

651, 

818, 

836: 

,  874 

147,  222, 
452 


230,  334, 

475,  639,  907, 
1004 


324,  585 
312,  493 

256,  920 


823,  840, 
859 


269,  330, 

592,  638,  905 


716 


XL  VI 


TABLE  OF  DECISIONS  REPORTED 


Haas,  Brian  D. , 

66  IBLA  353  (Aug.  27,  1982) 

Haas ,  Lynn  C. , 

62  IBLA  25  (Feb.  24,  1982)  - 

Haas,  Walter  S.,  Jr., 

55  IBLA  283  (June  25,  1981) 

Haas,  Warren  R., 

57  IBLA  247  (Aug.  28,  1981) 


66  IBLA  107  (Aug.  4,  1982) 


Haas,  Warren  Robert, 

83  IBLA  95  (Oct.  1,  1984) 


Hacking,    Grant    L. , 

50    IBLA  154    (Sept.    30,    1980) 


Hackworth,    James    T., 

66    IBLA  132    (Aug.    10,    1982) 

Hafernick,    John    G. , 

69    IBLA  118   (Nov.    30,    1982) 

Haggard,    Helen    G. , 

79   IBLA  320   (Mar.    21,    1984) 


Haggard,    James    C., 

55    IBLA   36    (May    28,    1981) 

hail,  Ralph  James  (Elmer), 
Estate  of,  12  IBLA  62 
(Nov.  10,  1983)  


Hale,  Clayton  S. , 

62  IBLA  35  (Feb.  24,  1982) 


Hale,  Dayton  V., 

69  IBLA  167  (Dec.  13,  1982) 


Hale,  Leona  Hunts  Along, 
Estate  of,  8  IBIA  8 
(Feb.  20,  1980)  


Haley,  W.  E., 

46  IBLA  151  (Mar.  19,  1980) 

62  IBLA  294  (Mar.  16,  1982) 

Hall,  Charles,  Sr. , 
Estate  of,  8  IBIA  53 
(Mar.  28,  1980)  


Hall,  Henry  A.  &  Barbara, 

75  IBLA  339  (Aug.  30,  1983)  — 


Page(s) 
724,  912 
667,  705 


1062 


169,  704, 
739,  1090 

708,  724, 
788,  814 


717,  733 


348,  929, 
1088 


302,  606 


349 


696,  731, 
808 


719,  801 


136,  422, 
914,  959 


554,  562, 
573,  623 


695,  735, 
805 


427 


657,  769 
803 


31,  425, 

426,  427,  428 


-308,  336, 
480,  611 


Hall,  McClain,  Arthur  R.  Frank, 
61  IBLA  202  (Jan.  26,  1982)  - 


Hall,  Thomas  C. , 

72  IBLA  319  (Apr.  28,  1983) 

Hall,  Thomas,  Sr.,  Estate  of, 
10  IBIA  17  (June  28,  1982), 
89  I.D.  361  


Hallauer,  Wilbur  G. ,  et  al . , 
52  IBLA  202  (Jan.  26,  1981) 


Hamlin,  Ross  _v. ,  Area  Director, 
Portland  Area  Office,  Bureau 
of  Indian  Affairs,  9  IBIA  16 
(June  12,  1981)  


Hammond,  Patrick  E., 

60  IBLA  205  (Nov.  27,  1981) 

Hanan,  Albert,  et  al., 

J.  A.  Jack  &  Sons,  Inc.,  & 

Hemphill  Brothers,  Inc., 

6  ANCAB  111  (Sept.  29,  1981) 


Hancock  Enterprises, 

74   IBLA  292   (July   27,    1983) 


Hand,    William  M. , 

54   IBLA  303   (Apr.    29,   1981) 


Handyman  Building  Maintenance 
Co.,  Inc.,  IBCA-1 335-3-80  & 
1411-12-80   (July   7,   1983)   - 


Hanley,   William   L. , 

76   IBLA  93   (Sept.    21,   1983) 

Hanlin,  Kenneth  L., 

70  IBLA  115  (Jan.  13,  1983) 


Hanni,  Walt, 

6  ANCAB  307  (Jan.  28,  1982), 
89  I.D.  14  


Hansbrough,  Gary, 

50  IBLA  206  (Sept.  30,  1980) 


Hansen,  Evan  &  Lew, 

83  IBLA  260  (Oct.  23,  1984) 


Hansen,  Marilyn  Dutton, 

79  IBLA  214  (Feb.  28,  1984) 


Page(s) 
647,  706 
347,  611 


426 


122,  572 


141 


1062 


76 

,  /9, 

90,  97, 

107, 

110,  524, 

575, 

909 

701 

871, 
878 

476, 

499,  638, 

907, 

1004 

205, 

206 

308, 

491 

702, 

795, 

811 

-  87,  90, 
100,  102 


265,  320, 
581 


560,  628 


-  558,  567, 

568,  627, 

1078,  1084 


TABLE  OF  DECISIONS  REPORTED 


XLVII 


Page(s) 

Hansen,    Oleanna, 

84   IBLA  150  (Dec.    12,   1984) 30,    51,    68, 

70,    73,    108, 
394,    984 

Hansen,  Robert  W. ,  Federal 
Bentonite  Co.,  46  IBLA  93 

(Feb.  28,  1980)  271,  467, 

495,  637,  905 

Hanson,  Alan  V.,  Appeal  of, 

4  ANCAB  321  (July  24,  1980) 79,  96 

Hanson,  Elizabeth  A., 

65  IBLA  204  (June  29,  1982)  829,  919 

Hanson  Properties,  Inc., 

74  IBLA  364  (July  28,  1983) 552,  620 

Hardcastle,  Ellis  Eugene, 

74  IBLA  20  (June  24,  1983) 125,  397, 

400 

Hardcastle,  James  R. , 

69  IBLA  341  (Dec.  28,  1982) 215,  218 

Hardly  Able  Coal  Co., 

2  IBSMA  270  (Sept.  24,  1980), 

87  I.D.  434 1009,  1026, 

1027,  1035 

2  IBSMA  332  (Nov.  7,  1980), 

87  I.D.  557 1028,  1035, 

1036 

Harmon,  Forrest  L.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  9  (Aug.  11,  1982) 1055 

5  OHA  96  (Feb.  25,  1983) 1056,  1057 

5  OHA  232  (Jan.  12,  1984)  1057 

Harmon,  Lawrence  F.  (Mr.  &  Mrs.), 

Uniform  Relocation  Assistance  Appeal 

of,  3  OHA  168  (Jan.  30,  1980) 1058 

Harpel  Drilling  Co., 

74  IBLA  228  (July  19,  1983) 781,  858, 

871 

Harper,  G.  Burt, 

83  IBLA  334  (Nov.  5,  1984)  448 

Harrington,  Gregory  N. , 

64  IBLA  331  (June  10,  1982) 295,  335, 

479,  502 

Harris,  Beverly  M. ,  Aminoil,  Inc., 

78  IBLA  251  (Jan.  10,  1984)  753 

Harris,  Dennis, 

55  IBLA  280  (June  25,  1981) 459,  652, 

763 


Page(8) 

Harris-Headrick, 

66   IBLA  84   (July   29,   1982) 758,    772 

Harris,    La Verne   Vincent, 

83   IBLA   233   (Oct.   19,   1984) 717 

Harris,    Lawrence  C,   et   al., 
63   IBLA  132   (Apr.    5,   1982), 
89   I.D.   185 707 

Harris,   Royal, 

45   IBLA  87   (Jan.    17,   1980) 228,    258, 

261,    347,    1050 

Harris,    Y.    George, 

60   IBLA  366   (Dec.    22,    1981) 843,    865 

Harrison,   George   L. , 

49  IBLA  157   (July   30,   1980) 324,    585, 

640,    908 

Harrower,   Andrew  A., 

51    IBLA  390   (Dec.    31,   1980) 350,    925, 

930,    935 

Harry  Smith  Construction  Co. 
v.  Office  of  Surface  Mining 
Reclamation  &  Enforcement, 

78  IBLA  27  (Dec.  13,  1983) 1011,  1012, 

1014,  1017, 
1022,  1035 

Hart,    E.   M. , 

50  IBLA  138   (Sept.    26,    1980)    112,    952, 

967 

Hartley,    Earl   F. , 

49   IBLA  140   (July   30,   1980) 646,    810, 

839 

Hartley,  Esdras  K. , 

54  IBLA  38  (Apr.  9,  1981), 

88  I.D.  437 763,  771, 

801,  954,  900, 
1080 

57  IBLA  293  (Aug.  31,  1981)  142,  652, 

771,  854 

58  IBLA  329  (Oct.  16,  1981)  803,  896 

Hartley,  Esdras  K. ,  Impel  Energy 
Corp.,  57  IBLA  319  (Sept.  1, 

1981)  220,  771, 

802,  1074 

Hartley,   Wilma, 

48   IBLA  83   (May   29,   1980) 267,    323, 

584 

Hartquist,    Virgil    T. , 

51  IBLA  356   (Dec.    29,    1980)    823,    861 

Harvey  E.   Yates   Co. , 

71    IBLA  134   (Mar.    9,    1983) 649,    759, 

770 


XLVII1 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Harvey,  Francis  v_.   Area 
Director,  Navajo  Area 
Office,  Bureau  of  Indian 
Affairs,  10  IBIA  318 

(Oct.  15,  1982)   52,  135, 

435,  917,  958 

Harwell  Mining  Co., 

Wilford  F.  Montgomery, 

56  IBLA  236  (July  22,  1981) 17,  162, 

240,  289,  332, 
473,  1005 
Hass,  Ottlin  D. , 

61  IBLA  338  (Feb.  10,  1982) 668,  722 

Hassle  Hunt  Exploration  Co., 

46  IBLA  161  (Mar.  21,  1980) 376,  379 

Hasson,  Peter  &  Rinda, 

51  IBLA  17  (Oct.  28,  1980) 285,  471, 

497 

Hastings,  Merrill  G., 

60  IBLA  54  (Nov.  17,  1981) 115,  360, 

948,  1064 

Hatch,  Carol  Lee, 

45  IBLA  4  (Jan.  8,  1980) 768,  799, 

1074 

50  IBLA  80  (Sept.  17,  1980)  769 

Hathorn,  William  E.  , 

48  IBLA  349  (July  11,  1980)  658 

Hathorn,  William  E., 
L.  B.  Porter, 

49  IBLA  241  (Aug.  18,  1980)  659 

Haugen,  E.  J., 

47  IBLA  109  (Apr.  28,  1980) 645,  698 

haugen,  Marlyn,  et  al . , 

63  IBLA  12  (MarT  "257  1982)  152,  404, 

1092 

Hauger,    Michael, 

52  IBLA  129   (Jan.    16,    1981) 286,    472, 

498 

Hauptman,  Charles  M., 

67  IBLA  207  (Sept.  22,  1982) 368,  1070, 

1093 

Havlah  Group,  60  IBLA  349 

(Dec.  22,  1981),  88  I.D.  1115 360,  464 

Havoco  of  America,  Ltd., 

63  IBLA  284  (Apr.  22,  1982)  813,  855 

Hawkins,  George  L. , 
Wallace  G.   Heath, 

66  IBLA  390  (Aug.  31,  1982) 20,  260, 

576,  624,  629, 
895,  1085 

Hawkins,  Robert, 

45  IBLA  105  (Jan.  17  1980) 779,  859, 

877 


Page(s) 

Hayden,  Alice  N.  Whiteman  Rides 
Pretty,  Estate  of,  12  IBIA 
203  (Mar.  21,  1984) 414 

Hayden  &  Hayden  Coal  Co., 

2  IBSMA  238  (Sept.  12,  1980), 

87  I.D.  414 1012,  1017 

Haymes,  Darlene  Y. ,  et  al., 

49  IBLA  243  (Aug.  18,  1980) 228,  327, 

587 

Haynie,  Robert  L. ,  et  al. , 

51  IBLA  1  (Oct.  28,  1980)  794,  943 

Head,  E.  Gregory, 

7  ANCAB  42  (Apr.  9,  1982)  80 

Healy,  Kelly  R. , 

60  IBLA  115  (Nov.  20,  1981) 623,  1081 

Heath,  Harold  J., 
Lawrence  Walker, 
73  IBLA  147  (May  23,  1983) 388 

Heath,    Lee   R. , 

60   IBLA  171    (Nov.    24,    1981) 334,    475 

Hedge,  Glen  M. , 

73  IBLA  377  (June  15,  1983)  775 

Hedrick,  Avo  B.  Hart, 

55  IBLA  143  (June  4,  1981)  7,  398 

Heffner,  Donald  D. , 
Uniform  Relocation 
Assistance  Appeal  of, 
5  OHA  168  (Sept.  15,  1983)  1056 

Hegsted,  Victor, 

66  IBLA  31  (July  23,  1982)  41,  238, 

245,  251,  294, 
488,  600 

Heidelberg    Silver   Mining   Co., 
Inc.,    58   IBLA  10 

(Sept.    16,    1981)    274,    333, 

474,    619 

Heinrichs   Geoexploration  Co., 
IBCA-1 21 3-9-78  &   1222-11-78 

(June   17,   1983)   196,    205, 

206 

Heins,   William  F.,    Ill, 

74  IBLA  133   (June    30,   1983) 642,    848, 

942 

Heinze,    W.    0., 

60  IBLA  78  (Nov.  19,  1981)  334,  475 

Heldman,  James, 

65  IBLA  180  (June  29,  1982) 240,  301, 

334,  475 
Helena  Silver  Mines,  Inc., 

65  IBLA  287  (July  13,  1982) 244,  249, 

294,  335,  479, 
600 


TABLE  OF  DECISIONS  REPORTED 


XLIX 


Page(s) 


Helgason,  Clara, 

6  ANCAB  267  (Jan.  15,  1982) 

Hemisphere  Oil  Group 
Ltd. ,  Inc. ,  84  IBLA  89 
(Dec.  6,  1984)  


Henkins,  Dale  E., 

52  IBLA  9  (Jan.  5,  1981) 


Henry,  Betty  L. , 

55  IBLA  47  (May  29,  1981) 


Henry,  Boyd  F.  &  Raymond  T. 
(Messrs),  Uniform  Reloca- 
tion Assistance  Appeal  of, 
5  OHA  325  (May  18,  1984)  - 


Henry  Mountain  Resource  Area 
Employees  ,  Appeal  of , 
5  OHA  127  (Mar.  31,  1983)  - 


Henson  ,  John  S. , 

47  IBLA  129  (Apr.  29,  1980) 


83 


733 


286,  330, 

591,  638,  906 


332,  473, 

638,  907,  1004 


1052,  1054 


257,  921 


263,  318, 
579 


Hicks,  Robert  B., 

73  IBLA  145  (May  23,  1983) 


Higbee,  Ernest,  et  al . , 

60  IBLA  267  (Dec.  17,  1981) 

(On  Reconsideration), 
79  IBLA  380  (Mar.  27,  1984) 


Highland  Reforestation,  Inc., 
Appeal  of,  IBCA-1536-3-82 
(July  8,  1983),  90  I.D.  297 


Hiko  Bell  Mining  &  Oil  Co., 
55  IBLA  324  (June  26,  1981) 


76  IBLA  254  (Oct.  17,  1983) 


Hill,  Antoine  (Ke  Nape), 
Estate  of,  8  IBIA  121 
(July  21,  1980)  


Page(s) 


309,  612 


554,  575 


575 


177,  205,  207 


48,  146, 

150,  234,  981 


294,  336, 
480,  600 


412,  420, 
430 


Hepner,  Marvin  E.  &  Ruth, 

Uniform  Relocation  Assistance 

Appeal  of,  5  OHA  270 

(Feb.  29,  1984)  


Hercules  (A  Partnership)  & 
Gemini  (A  Partnership), 
67  IBLA  151  (Sept.  20,  1982) 

Hernandez,  Manuel  R. , 

65  IBLA  281  (July  12,  1982)  - 


Herndon,  B.  K. , 

76  IBLA  353  (Oct.  24,  1983) 


Herrmann,  Herbert, 

45  IBLA  43  (Jan.  14,  1980) 


Hester,  Ben, 

58  IBLA  163  (Sept.  28,  1981) 


Heston,  John, 

68  IBLA  206  (Nov.  10,  1982) 


Hewitt,  Sylvan  S.  &  Dennis 
Wallace,  47  IBLA  393 
(May  22,  1980)  


Hickory  Creek  Oil  Co., 

63  IBLA  313  (Apr.  27,  1982) 


1057,  1058, 
1060 


672,  708 


40,  238, 

245,  251,  294, 
335,  487,  600 


-  13,  212, 
437,  1008 


58,  126, 
225 


291,  333, 
474,  598 


28,  233, 

242,  303,  335, 
475,  606 


73  IBLA  173  (May  26,  1983) 


266,    322, 
583 

723,    787, 
813,    911 

-   678,    711 


Hill,    Don   W.,    Sr.,    Lois 
Sallee   Kelso   Shrode, 
58    IBLA  103    (Sept.    24,    1981) 

Hill ,    Eleanor  A. , 

76   IBLA  234   (Oct.    17,   1983)   - 

hills,  Harry  S. , 

71  IBLA  302  (Mar.  22,  1983)  ■ 


Hills,  Harry  S. ,  et  al., 

59  IBLA  241  (Oct.  28,  1981) 


Hills,  Harry  S. ,  Kenneth  E. 
Roth,  48  IBLA  356 
(July  11,  1980)  


Hingeline  Overthrust  Oil  & 
Gas,  Inc.,  80  IBLA  4 
(Mar.  27,  1984)  


Hinkle,  Harold  A.  & 
Michael  B.,  Thomas  J. 
Potter,  77  IBLA  152 
(Nov.  16,  1983)  


Hirsh,  Neil, 

70  IBLA  307  (Jan.  28,  1983) 


Hjellen,  Elizabeth  S. ,  et  al., 
81  IBLA  341  (June  21,  1984)  ■ 


-  8,  399 
314,  614 


231,  677, 

711,  797, 

816,  902 


667,  688, 

705,  740,  1090 


169,  390, 

699,  718, 

736,  979 


-  375,  402, 

809,  899, 

1076,  1084 


347,  495 


245,  692, 
710 


560,  995, 
1003 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Hoar,  Donald  W., 

81  IBLA  74  (May  23,  1984) 553,  900, 

1043 

Hobin  Lumber  Co., 

66  IBLA  88  (July  29,  1982)  1048 

Hocking,  Glen, 

49  IBLA  217  (Aug.  11,  1980) 269,  326, 

587,  638,  905 

Hodges,  Leland  A., 

(Trustee),  49  IBLA  50 

(July  21,  1980)  658,  699 

Hodges,  Sidney, 

John  Golden,  55  IBLA  17 

(May  26,  1981)  332,  473, 

638,  907,  1004 

Hoerning,    Lucille   S., 

57  IBLA   74    (Aug.    20,    1981)    280,    996 

Hoi f man,  Donald  L.  , 

58  IBLA  327  (Oct.  16,  1981) 333,  474 

Hoffman,  Russell, 

83  IBLA  295  (Oct.  25,  1984)  620 

Holcombe,  Tonia  Marie 

Cannady  Wiman  v.  Portland 

Area  Director,  Bureau  of 

Indian  Affairs,  9  IBIA  192 

(Mar.  9,  1982)  419,  431 

Holecek,  Jean  (Mrs.), 
Uniform  Relocation 
Assistance  Appeal  of, 

4  OHA  123  (Feb.  20,  1981)  1059 

Holland,  Helen,  et  al . , 

50  IBLA  121  (SepYT~24,  1980) 269,  328, 

589 
Holland  Livestock  Ranch  & 
John  J.  Casey,  52  IBLA 
326  (Feb.  19,  1981), 

88  I.D.  275 38,  43,  47, 

233,  237,  248, 
388,  389,  390, 
1051 
Holland,  Richard, 

74  IBLA  167  (July  12,  1983) 311,  439, 

493,  571,  597 

Holliday,  Bernard  M. , 

74  IBLA  288  (July  26,  1983)  692 

Hollis,  Virgil  S.  (Mr.), 
Uniform  Relocation 
Assistance  Appeal  of, 

5  OHA  104  (Mar.  15,  1983)  1056 

Holloway  Companies, 

Appeal  of,  IBCA-1182-3-78 

(Feb.  11,  1980),  87  I.D.  56 172,  198 

Holman,  Bernard  A., 

64  IBLA  13  (May  4,  1982)  772,  804, 

1074 


Page(s) 

Holmes,  B.  J., 

46  IBLA  316  (Apr.  4,  1980) 317,  520, 

579 

Holmes,    Eva,    et_  al., 

51  IBLA  140   (NoVT  20,   1980) 329,    471, 

590 

Holt,    Lester   M. , 

69   IBLA  180   (Dec.    15,   1982) 556,    624, 

1082 

Home    Petroleum  Corp.   et   al., 
54   IBLA  194   (Apr.    217  1981), 

88   I.D.    479 226,    229, 

259,    663,    702, 

739,    743,    746, 

751,    784,    819 

Homer,    City  of, 

6  ANCAB   203   (Nov.    30,   1981), 

88   I.D.    1047 87 

Homestake  Mining   Co., 

73  IBLA  117   (May   23,   1983)   310,    492 

77   IBLA   235   (Nov.    29,    1983)    28,    234, 

242,    315,    336, 
476,    615 
Homex , 

IBCA-1 649-1-83   (Jan.    30,   1984)   203,    205, 

209 

Hook,    Donald    E. , 

76  IBLA  367  (Oct.  25,  1983) 24,  118, 

714,  730,  896 

Hooker,    George    D. ,    et   al. , 

66   IBLA  168   (Aug.   12,    1982)    338,    478, 

596,    636 

Hoover  &  Bracken  Energies,  Inc., 

52  IBLA  27  (Jan.  5,  1981), 

88  I.D.  7 853 

71  IBLA   220   (Mar.    17,   1983) 755,    869, 

878,   1091 

Hopkins,  Donn, 

68  IBLA  184  (Nov.  8,  1982) 10,  141,  991 

Hopper,  Laura  Mae, 

48  IBLA  253  (June  26,  1980) 284,  585 

Horizon  Exploration  Co., 

72  IBLA  43  (Apr.  7,  1983)  987 

Horn  Silver  Mines  Co.,  Inc., 

60  IBLA  107  (Nov.  20,  1981)  721,  786 

Hornberger,  Charles  G. 
&  Sara,  Appeal  of, 
4  ANCAB  112  (Jan.  9,  1980)  80,  85 

Horschman,    L.    Lee, 

74  IBLA  360   (July   28,    1983) 27,    642 


TABLE  OF  DECISIONS  REPORTED 


LI 


Page(s) 

Horse   Ring,    Grace   Dion 
Antelope,    Estate  of, 

12   IBIA  232   (Apr.    30,    1984) 425,    426, 

427,    428 

Horton,    Herbert    A., 

64   IBLA  89   (May  12,   1982)    292,    334, 

475,  598 
Hosay,  Philip  M.  & 

Cynthia  K. ,  Uniform 

Relocation  Assistance 

Appeal  of,  5  OHA  175 

(Sept.  15,  1983)  1053 

Houghland  Farms,  Inc.  v. 
Bureau  of  Land  Management, 

77  IBLA  245  (Nov.  30,  1983) 53,  388, 

910,  912, 
917,  1049 
Houghten,  James  R.  & 
Wm.  A.,  80  IBLA  195 

(Apr.  24,  1984)  559,  988, 

995,  1003 
Houser,  Howard  F., 

57  IBLA  27  (Aug.  6,  1981)  333,  474 

Hovey,  Anthony  F., 

79  IBLA  148  (Feb.  23,  1984) 834,  872 

Howard,  Debra  F., 

48  IBLA  187  (June  9,  1980)  686 

Howard,  Frederick, 

67  IBLA  157  (Sept.  20,  1982) '■ 66 

Howard ,    Ron  W. , 

75  IBLA  133   (Aug.   15,   1983) 654,    680, 

696,    728,    910 

Howard,  W.  Keith, 

53  IBLA  92  (Mar.  2,  1981), 

88  I.D.  341 638,  687, 

702,  906,  1004 

Howarth,  Nelson  (Mr.), 
Uniform  Relocation 
Assistance  Appeal  of, 
5  OHA  40  (Oct.  22,  1982)  1056 

Howe,  Edward  H. ,  Fred  Huff, 
Gerald  A.  Strauss, 

76  IBLA  27  (Sept.  8,  1983)  29,  33, 

115,  280,  371, 
1072,  1093 

Howe ,  Grant , 

56  IBLA  145  (July  20,  1981) 152,  154 

Howell,  Bob  G. , 

63  IBLA  156  (Apr.  6,  1982) 694,  765 

71  IBLA  253  (Mar.  21,  1983)  677,  797,  815 

75  IBLA  113  (Aug.  12,  1983)  42,  117,  239, 

252,  677,  790, 
950,  968,  973 

75  IBLA  328  (Aug.  30,  1983) 374,  807 


Page ( s ) 

Howell,  Corinne  Mae  &  Her  Minor 
Children,  Gary  Arnold,  Richard 
Dewayne,  &  Darcy  Lynn  v^.  U.S., 
9  IBIA  3  (June  11,  1981), 
88  I.D.  575 101,  430 

9  IBIA  70  (Sept.  9,  1981), 

88  I.D.  822 20,  101,  430 

Hrubetz  Oil  Co. , 

67  IBLA  109  (Sept.  15,  1982) 695,  765, 

804 

H.S.C.    Logging,    Inc.   v^.   Acting 
Deputy  Ass't    Secretary — 
Indian  Affairs    (Operations), 
12   IBIA  181    (Mar.   1,   1984) 140,    955 

Hubbard,    Richard   C. , 

68  IBLA  170   (Nov.    4,   1982) 827,    843, 

867 

Huddleston,   Michael,   et   al. , 

76   IBLA  116   (Sept.    21,   1983) 280,    371, 

1043 

Hudspeth,    John  &   Floreine, 

48   IBLA  99   (May   29,    1980)    263,    323, 

579,    887 

Hudspeth,    Henry   J.,    Sr.    & 
Betty  A.,    78   IBLA  235 

(Jan.    9,   1984)   558,    615, 

617,    889,    891 

Huebert,    Jake, 

59   IBLA  179   (Oct.    27,   1981)    665,    687 

Huff,    James  A.,    Elizabeth   H. 
Young,    69   IBLA  31 

(Nov.    26,    1982)   244,    249, 

302,    335,    479, 
607 

69  IBLA  368   (Jan.    3,    1983) 244,    250, 

302,    335,    479, 
607 

Huger,    Killian   L. ,    Jr., 

52   IBLA  174   (Jan.    26,   1981) 22,    113, 

661,    686,    701, 
911 

Hughes  Minerals,  Inc., 

74   IBLA  217   (July  18,   1983)    28,  234, 

242,    309,  335, 

476,    600,  639, 

908,  1005 

Hughes,  Robert  S.  &  Helen  G. , 

66  IBLA  304  (Aug.  24,  1982)  829,  843,  866 

Hughes,  Robert  W. , 

76  IBLA  99  (Sept.  21,  1983) 28,  234, 

242,  314,  336, 
476,  611 


LII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Hull,    Charles   E. ,    et   al., 

65   IBLA  61    (June   23,    1982) 294,    335, 

479,    600 

Hulsman,  Lorlnda  L. , 

46  IBLA  303  (Mar.  31,  1980) 45,  395 

Humbug  Mining  Co., 

73  IBLA  270  (June  7,  1983)  28,  233, 

242,  335,  476, 
600 

Hunt,    Caroline    (Trust    Estate) 
et   al .    (On  Reconsideration), 
70   IBLA  65   (Jan.    10,   1983) 376 

Hunt,   Emily  B.    (On  Recon- 
sideration),   64    IBLA  304 
(June   8,   1982) 63 

Hunt,    Howard   J.    &    Howard   M. , 

80   IBLA  396   (May  14,   1984) 43,   119, 

559,    628,    951, 
1084 

Hunt ,   Wayne  M. , 

73  IBLA  315   (June    7,   1983) 28,    40,    234, 

237,    246,    250, 

309,    335,    492, 

600 

Hunt,   W.    H., 

55   IBLA  14   (May   26,   1981)   381,    382 

Hurd,  Tom, 

80  IBLA  107  (Apr.  3,  1984) 232,  642, 

849,  910, 
1006 

Hurst ,  Devon  M. , 

75  IBLA  149  (Aug.  18,  1983) 28,  40, 

234,  237,  246, 

250,  309,  335, 

492,  600 

Hush,  Walter  W. ,  Sr., 

78  IBLA  363  (Jan.  30,  1984) 714,  730 

Husky  Oil  Co., 

74  IBLA  264  (July  25,  1983) 654,  767 

76  IBLA  380  (Oct.  25,  1983) 755,  781 

Husky  Oil  Co.,  Pan  Eastern 
Exploration  Co., 
52  IBLA  41  (Jan.  6,  1981)  746,  751 

Huston,  Malcolm  C.  &  Helena  M. , 

80  IBLA  53  (Mar.  29,  1984) 153,  156, 

157,  158 

Hyatt  Lake  Homeowners  Ass'n, 

48  IBLA  159  (June  9,  1980)  37,  130, 

236,  280,  947, 
996,  997 


Page(s) 

Idaho  Cattlemen's  Ass'n, 

Bennett  Hills  Grazing  Ass'n, 

63  IBLA  30  (Mar.  26,  1982) 363,  1066 

Idaho  Dept.  of  Water  Resources, 

48  IBLA  250  (June  26,  1980)  9,  11, 

1002,  1076, 
1086,  1088 

(On  Reconsideration), 

49  IBLA  221  (Aug.  12,  1980)  9,  11, 

1076,  1086, 
1088 

Idaho  Mining  Corp.  v.  Deputy 

Ass't  Secretary — Indian 

Affairs  (Operations), 

11  IBLA  249  (July  29,  1983), 

90  I.D.  329 136,  408, 

409,  410, 
955,  1002 

Idaho   Trail   Machine  Ass'n  et   al. , 

75   IBLA  256   (Aug.    26,   ^IJI)-^ 370,   1072 

Ikard,    T.    Richard, 

63  IBLA  200  (Apr.    8,   1982)   298,    604 

IMCO  Services, 

73  IBLA  374   (June   15,   1983) 168,    492, 

517,    612,    985 

Impel  Energy  Corp., 

64  IBLA  92  (May  12,  1982)  648,  707, 

721,  787,  812 

71  IBLA  237  (Mar.  18,  1983) 393,  642, 

869,  878,  983 

Imperial,    County  of, 

51    IBLA  250   (Dec.   15,   1980) 263,    318, 

579 

5  OHA  286   (Mar.    16,    1984)   904,    925, 

939,   1002 

Impson,    Clinton, 

83   IBLA  72   (Sept.    28,   1984) 133,    281 

Indian   Lodge   Consortium  & 
Chiloquin    Indian   Lodge   v. 
Deputy  A6s't    Secretary — 
Indian  Affairs   (Operations), 
11    IBIA  9   (Dec.    10,    1982)   402 

Industrial  Machine  &  Welding, 
Inc.,  Appeal  of,  IBCA-1322- 
12-79  (July  11,   1983), 

90   I.D.    308 174,    208, 

211 
Inexco   Oil   Co., 

45   IBLA  377   (Feb.   13,   1980) 778,    852, 

951,    968 

74  IBLA  260  (July  22,  1983) 17,  20, 

128,  258,  679, 
791,  816 


TABLE  OF   DECISIONS   REPORTED 


LIII 


Page(s) 


Inexco   Oil   Co.   et_  al. , 

54   IBLA  260   (Apr.    28,    1981) 


Ingalik,  Inc., 

7  ANCAB  104  (June  14,  1982) 


IN  RE 


See  Appellant's  Name 


Inspiration  Development  Co., 
54  IBLA  390  (May  20,  1981), 
88  I.D.  557  


Interraountain  Exploration  Co., 
57  IBLA  271  (Aug.  31,  1981)  ■ 


57  IBLA  274  (Aug.  31,  1981) 


76  IBLA  349  (Oct.  24,  1983) 

International  Minerals  & 
Chemicals  Corp., 
69  IBLA  114  (Nov.  30,  1982) 

International  Resource 
Enterprises,  Inc., 
55  IBLA  386  (June  30,  1981) 

Interstate  Brick, 

49  IBLA  125  (July  28,  1980) 


50  IBLA  107  (Sept.  17,  1980) 


Inter-Tribal  Council 

of  Nevada,  Inc.,  Appeal 
of,  IBCA-1 234-1 2-78 
(Apr.  14,  1983)  


Inverness  Mining  Co., 

81  IBLA  78  (May  23,  1984) 


Inyo  County  Board  of  Supervisors, 
63  IBLA  321  (Apr.  27,  1982)  


226,  230, 

259,  663,  703, 
739,  743,  747 
751,  784,  819 


80 


337,  477, 
594 


333,  474, 

638,  907, 

1004 

333,  474, 

638,  907, 

1004 

-  620,  626 


451,  894 


825,  863 


268,  326, 
586 

268,  326, 
586 


180, 

195, 

207 

■  448 

,    893 

279, 

364, 

1067 

Island  Creek  Coal  Co., 

2  IBSMA  125  (July  3,  1980), 
87  I.D.  304  


3  IBSMA  165  (June  15,  1981), 
88  I.D.  581  


3  IBSMA  383  (Dec.  23,  1981), 
88  I.D.  1122  


Isthmus  Refining  Corp., 

60  IBLA  331  (Dec.  22,  1981) 

Jaca  Bros. ,  Inc. , 

73  IBLA  192  (May  26,  1983)  - 


Jackson,  Tillman  V., 

80  IBLA  225  (Apr.  30,  1984) 

Jacob,  Lawrence  &  Freeda, 
49  IBLA  137  (July  28,  1980) 


Jacober,  Gordon  E., 

49  IBLA  91  (July  22,  1980) 


Jacobs  Contracting  Corp., 
45  IBLA  40  (Jan.  14,  1980) 


Jacobs,  Warren  L. , 

71  IBLA  385  (Mar.  29,  1983) 


James,  Jesse  J.,  Estate  of, 
8  IBLA  205  (Dec.  8,  1980), 
87  I.D.  601  


James,  June  v.  Area  Director, 
Navajo  Area  Office,  Bureau 
of  Indian  Affairs, 
10  IBIA  334  (Oct.  15,  1982) 


Page(s) 


1028,  1030, 
1038 


1017,  1020 


1023,  1035, 
1036,  1037 


764,  882 


279,  369, 
1072 


Jackson,  Andrew,  Estate  of, 

12  IBIA  39  (Oct.  18,  1983) 51,  418,  421 


716 


326,  467, 
586,  906 


3,  646, 

659,  839,  892 


143,  144, 
459 


Jacobs ,  John  F. , 

66  IBLA  219  (Aug.  16,  1982)  647,  671, 

688,  706,  786 


-  5,  21,  229, 
436,  753,  846 


416 


52,  135, 

435,  917,  958 


IRT  Corp. ,  Appeal  of, 

IBCA-1347-4-80  (Sept.  25,  1981), 
88  I.D.  877  


172 


James  Stewart  Co., 

71    IBLA  100   (Feb.    24,   1983) 


279,  368, 
1071 


Isaac,  Howard,  Heirs  of, 

63  IBLA  343  (Apr.  28,  1982) 

Isaac,  Leroy,  Appeal  of, 

4  ANCAB  232  (May  7,  1980)  - 

Isaac,  Roselyn  (On  Recon- 
sideration), 53  IBLA  306 
(Mar.  25,  1981)  


65,  392,  982 
77,  80 


28,  47,  62, 
390,  980 


James  W.  Taylor  &  Associates,  Inc., 

69  IBLA  1  (Nov.  24,  1982)  55,  144 

76  IBLA  103  (Sept.  21,  1983)  55,  91,  144 


Jans,  Theodore  L.  &  Leona  I., 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  293 
(Mar.  21,  1984)  1057 


LIV 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Jardine,  Donald, 

58  IBLA  49  (Sept.  21,  1981)  339,  480, 

638,  907,  1004 

Jarett,  Romola  A., 

63  IBLA  228  (Apr.  16,  1982), 

89  I.D.  207 4,  843 

Jaycox  ,  Myrtle,  Serafina 
Anelon,  Hllma  C.  Eakon 
(On  Reconsideration), 

64  IBLA  97  (May  17,  1982)  65 

J   &    B   Mining   Co.,    Inc., 

65  IbLA  335   (July  15,    1982) 301,    335, 

479 

66  IBLA   279    (Aug.    18,    1982) 555,    624, 

1082 

69  IBLA   73   (Nov.    30,    1982) 555,    624, 

1082 

Jeff   Co., 

61    IBLA    74    (Dec.    31    1981) 647,    706, 

786,    909 

Jeff co    Sales   &   Mining   Co., 
Inc. ,    4    IBSMA  140 

(Sept.    21,   1982),    89   I.D.    467   1011,   1021, 

1023,    1035, 
1037 

Jeff  coat,    Leon,   et^  al., 

66   IBLA  80   (July   297  1982)    671,    694, 

765,    844 

Jeffers,    William   E.,    Jr., 

46   IBLA  322   (Apr.    4,   1980) 657,    718, 

892 

Jeffers,  William  E. ,  Jr., 
William  E.  Jeffers, 

49  IBLA  264  (Aug.  18,  1980) 25,  112, 

952,  989 

Jellen,  Erna,  Suzanne  K.  Marco, 

70  IBLA  29  (Jan.  6,  1983)  306,  335, 

479,  610,  639, 
908,  1005 

Jennings,  L.  Leon,  Mansfield  L. 
&  Gilbert  M. ,  47  IBLA  47 

(Apr.  14,  1980)  282,  317, 

356,  579 

Jensen-Gore,    Cora    Lee, 

64    IBLA   271    (June    2,    1982) 299,    475, 

499 

Jerry  Chambers  Exploration  Co., 
Blackbird  Co.,  80  IBLA  123 

(Apr.  3,  1984)  834,  849, 

873 

Jewell,  John  W., 

53  IBLA  179  (Mar.  16,  1981) 447,  460 


Page(s) 

Jewell  Smokeless  Coal  Corp., 
4  IBSMA  51  (June  18,  1982), 

89  I.D.  313 1013,  1029, 

1031,  1035, 
1039 
4  IBSMA  211  (Dec.  17,  1982), 

89  I.D.  624 1011,  1014, 

1025,  1030, 
1035,  1039 

Jewell,   W.    J., 

80    IBLA   322    (May    7,    1984)    448 

J.F.C.    Oil    &    Gas, 

60   IBLA  191    (Nov.    27,   1981) 647,    705 

JFD,    Inc., 

49  IBLA  337   (Aug.    25,    1980) 764,    852, 

883 
J.    F.    Shea  Co. ,    Inc. , 

IBCA-11 91-4-78   (Mar.    30,   1982), 

89   I.D.    153 182,   199 

Jibilian,  Theresa, 

57  IBLA  354  (Sept.  8,  1981) 242,  812, 

841 
Jirik,  Joseph  J.  (Mr.), 

Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  11 

(May  12,  1980)  1060 

Joeckel,  Raymond  N. , 

68  IBLA  195  (Nov.  9,  1982)  668,  707 

Johansen,  Daniel 

(On  Reconsideration), 

54  IBLA  295  (Apr.  29,  1981)  28,  48,  62, 

70,  391,  981 

Johnson,  Edward  L. , 

73  IBLA  253  (June  2,  1983)  650,  760,  770 

Johnson,  Eldin  L.  R.  & 
Marilyn,  47  IBLA  366 

(May  21,  1980)  45,  390, 

645,  658,  768, 
800 

82  IBLA  135  (July  27,  1984) 5,  809,  900 

Johnson,  George,  Jessie 

Johnson  Picker,  Reinhold  R. 

&  Howard  W.  Johnson, 

Uniform  Relocation 

Assistance  Appeal  of, 

4  OHA  153  (Apr.  13,  1981)  1052 

Johnson,  Glenn  H. ,  Western  Coal  Co., 

71  IBLA  96  (Feb.  24,  1983)  144,  147 

Johnson,  Harry  M.,  Estate  of, 

10  IBIA  1  (June  3,  1982) 417 

Johnson,  Hugh  A., 

50  IBLA  47  (Sept.  9,  1980) 327,  470, 

563,  588,  908, 
1005 


TABLE  OF 

Page(s) 

Johnson,  Hugh  A.  (Continued) 

54   IBLA  144   (Apr.    17,    1981) 17,    47, 

162,   164,    286, 
980,   1005 

Johnson,  Ina  May  Collier, 
et.  ajU  ,  72  IBLA  26 

(Apr.  5,  1983)  114,  951, 

969 

Johnson,  Joe  N., 

78  IBLA  382  (Jan.  31,  1984) 650,  682, 

715,  734,  808, 
849 

Johnson,  Joe  N. ,  J.  Bass  Mahoney, 
Resources  Investment  Corp., 
74  IBLA  383  (July  29,  1983) 742,  791 

Johnson,  M.  Walter,  et  al . , 
Appeal  of,  5  ANCAB  32 
(Aug.  25,  1980)  79,  96 

Johnson,  Marvin  F., 

81    IBLA  295   (June   12,    1984) 14,    466, 

560,    1084 

Johnson,  Perry  L. ,  et  al., 

57  IBLA  20  (Aug.  6,  1981) 274,  290 

Johnson,  Ronald  W., 

3  IBSMA  118  (Apr.  27,  1981), 

88  I.D.  495 1024,  1031 

5  IBSMA  19  (Feb.  4,  1983), 

90  I.D.  54 1015,  1041 

Johnson,  Thomas, 

77  IBLA  20  (Oct.  31,  1983)  54,  69,  72, 

246,  252,  973 

Johnson,  Vernon  M.  & 
Barbara  R. ,  47  IBLA  43 
(Apr.  11,  1980)  317,  468 

Johnson,  William  M. , 

3  IBSMA  377  (Dec.  18,  1981), 

88  I.D.  1112 1026 

Johnson,  William  M.  v. 
Office  of  Surface  Mining 
Reclamation  &  Enforcement, 

84  IBLA  169  (Dec.  19,  1984)  120,  956, 

971,  1009,  1013 

Johnsonius  &  Sons,  Inc., 
Appeal  of,  IBCA-1345-4-80 
(Feb.  25,  1981)  194 

Johnston,  Marvin  F., 

81  IBLA  295  (June  12,  1984) 628,  637 

Johnston,  Virginia  M. , 

57  IBLA  392  (Sept.  10,  1981) 333,  474 

Joiner,    E.    B., 

78  IBLA   323   (Jan.    24,    1984) 453,    457, 

682,  761 


LV 
DECISIONS  REPORTED 

Page(s) 

Jones  &  Sandy  Livestock,  Inc., 

75  IBLA  40  (Aug.  5,  1983) 31,  50,  118, 

168,  386,  388 

Jones,  Arpee,  et  al., 

61  IBLA  149  (Jan.  18,  1982) 20,  217, 

227,  230,  260, 
879,  1077 

Jones  ,  B.  W. , 

79  IBLA  295  (Mar.  20,  1984)  715,  792,  849 

Jones,  Douglas  Lee, 

62  IBLA  107  (Mar.  2,  1982) 296,  334, 

479,  602 

Jones,  Ella  Mae, 

76  IBLA  205  (Oct.  11,  1983)  125,  397, 

400 

Jones,  Gomer  (Mr.),  Uniform 
Relocation  Assistance  Appeal 
of,  3  OHA  173  (Jan.  31,  1980) 1054 

Jones  ,    James    0. , 

75    IBLA  192   (Aug.    22,   1983) 125 

Jones  ,    Mark   G. , 

49   IBLA  378   (Sept.    5,    1980) 284,    588 

Jones,    Regina  Anne   & 

Claudie   Lee,    76   IBLA  17 

(Sept.    6,    1983)   8,   125, 

400,    902,    994 

Jones,  Robert  W.,  Appeal  of, 

5  OHA  21  (Oct.  12,  1982) 256,  919 

Jones  ,  Sam  P. , 

45  IBLA  208  (Jan.  30,  1980)  5,  644, 

651,  764,  810 

71  IBLA  42  (Feb.  17,  1983)  676,  806, 

914,  918 

74  IBLA  242  (July  19,  1983)  460,  654, 

763 

81  IBLA  300  (June  13,  1984) 457,  809 

Josue ,  A.  W. , 

48  IBLA  225  (June  16,  1980)  284,  496, 

585 

Journigan,    Russell    P., 

69   IBLA  52   (Nov.    29,    1982) 304,    608 

Joy,    Dennis   M., 

66   IBLA  260   (Aug.   17,   1982) 21,  231, 

639,    708,  724, 

908,  1005 

Joyce,  James  V.  (On  Recon- 
sideration), 56  IBLA  327 
(July   30,   1981)    274,    $00 


LV1 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Page(s) 


J.  R.  Simplot  Co., 

58  IBLA  305  (Oct.  1A,  1981) 


J.  T.  Gregory  &  Son,  Inc., 
Appeal  of,  IBCA-1 260-4-79 
(Apr.  30,  1980),  87  I.D.  154 


July  Corp., 

66  IBLA  20  (July  23,  1982) 


Juskiewicz,  Anthony, 

79  IBLA  267  (Mar.  7,  1984) 


Justheim  Petroleum  Co., 

67  IBLA  38  (Sept.  8,  1982) 


J.  V.  &  Associates, 

74  IBLA  45  (June  28,  1983)  - 

Jfc/D   III,    Inc., 

77    IBLA  164    (Nov.    17,    1983) 

Kaguyak,    Inc., 

5  ANCAB   257    (Apr.    21,    1981) 

Kahn,    Richard    L. , 

71  IBLA  120   (Mar.    7,    1983)    - 

Kaiser,    Allan, 

72  IBLA    387    (May    5,    1983)    - 


Kaiser    Steel   Corp. , 

2    IBSMA  158   (July   25,    1980), 
87    l.D.    324   


76    IBLA   387    (Oct.    27,    1983), 
90    I.D.    470   


Kaiser   Steel   Corp.   et   al . , 
63   IBLA  363   (Apr.    29,    1982) 


Kammerer,   Carlyle,    Jr.,   et   al., 
47   IBLA  246   (May  13,    1980~- 


Kanzler,    Annin    P., 

62    IBLA   224    (Mar.    10,    1982)    — 


Karis    Oil   Co.,    Inc., 

58    IBLA  123    (Sept.    24,    1981) 

Karlson,    Vivian    Sullivan, 

60   IBLA  10   (Nov.    13,    1981)    - 


129,    443, 

447,    449,    893 


189,    193, 
198,    210 


•745 


548,    559, 

567,    569,    619, 
627,   1079,   1084 


260,    450, 

455,  457,  672, 
752,  758,  773, 
804,    991,   1046 


679,    848 
781,    872 


82 


676,    710 


110,    530, 
625,    1082 


1010,    1020, 

1024,   1026, 

1038 


148,    453, 
556 


146,    450 
657,    698 


-  28,    233, 

242,    296, 

483,    602 


744,    750 


270,  341, 
600,  639, 
907,    1004 


Karren,   Joe,    Sr.,   et^  al., 

65    IBLA   387    (July    2"3~7~1982) 


334,  475, 

520,  552,  620, 

639,  908,  1005, 

1079 


Karth,  George  E.  (President), 
Ochopee  L  P  Gas  Co.,  Inc., 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  93  (Feb.  14,  1983) 

Kasamis,  Andrew, 

56  IBLA  332  (July  30,  1981)  


Kaser,  Bill, 

57  IBLA  51  (Aug.  17,  1981) 

Katmailand,  Inc.,  et  al. , 
77  IBLA  347  (Dec~57T983) 


1058 


Katz,  Diane  B. , 

47  IBLA  1  (Apr.  10,  1980) 


47  IBLA  177  (May  7,  1980)  - 

48  IBLA  118  (May  30,  1980) 


Kaufman,  J.  Pat, 

71  IBLA  183  (Mar.  10,  1983) 


Kay,  Ray,  Teckla  Productions, 
Inc.  ,  63  IBLA  357 
(Apr.  29,  1982)  


Kaycee  Bentonite  Corp., 
79  IBLA  182  (Feb.  28, 
1984),  91  I.D.  138  — 


Keahtigh,  Frank  (Francis), 
Estate  of,  9  IBIA  190 
(Mar.  9,  1982)  


Keaster,  C.  Walter, 

Estate  of,  47  IBLA  363 
(May  21,  1980)  


Keating,  Ralph  W.  M., 

55  IBLA  113  (June  3,  1981)  - 

Keating,  Thomas  F., 

53  IBLA  349  (Mar.  30,  1981) 


Kee,  Thomas  v^.  Area  Director, 
Navajo  Area  Office,  Bureau 
of  Indian  Affairs,  10  IBIA  350 
(Oct.  15,  1982)  


288,  593 
333,  474 


-  67,  69,  127, 
168,  252,  978 


126,  377, 
378 

221,  645, 
853,  989 

658,  800, 
890,  903 


21,  231, 

437,  529,  556, 
620,  994,  1082 


34,  115, 

922,  945,  953 


30,  31, 

169,  225,  518, 
1007 


424 


55, 

382, 

383 

825 

,    863 

662, 

734, 

841 

52,  135, 

435,  917,  958 


TABLE  OF  DECISIONS  REPORTED 


LVII 


Page(s) 


Keegan,    Edwin    P.,    Jr., 

65   IBLA  114   (June    25,   1982) 


Keegel,    Rose  M., 

49   IBLA  106   (July   28,    1980) 


40,    238, 

250,    294,    335, 
487,    600 


3,    638, 

822,    839,    860, 
892,    905 


Keith,    Lynn, 

53   IBLA  192   (Mar.    17,   1981), 
88   I.D.    369  


16,  27, 

162,  228,  233, 

242,  258,  287, 

334,  475,  593 


Kelch,  Clifford  J., 

50  IBLA  127  (Sept.  24,  1980) 


Kelley,  Edward, 

59  IBLA  250  (Oct.  29,  1981) 

Kelley,  Judy  &  George, 

58  IBLA  369  (Oct.  20,  1981) 


269,  328, 
589 


293,  481 


333,  474, 
501 


Kelly,  Andrew  R. ,  et  al. , 
57  IBLA  71  (Aug.  20,  1981) 

Kelly,    Pearl, 

51    IBLA  185    (Dec.    2,    1980) 


802 


273,  285, 
471,  497 


Kelwood,  Lester  v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs, 

10  IblA  366  (Oct.  15,  1982) 52,  135, 

435,  917,  958 


Kempffer,  Bruce  C, 

62  IBLA  32  (Feb.  24,  1982)  - 

Kendrick,  J.  K. , 

51  IBLA  56  (Oct.  31,  1980)  • 

Kennecott  Corp., 

66  IBLA  249  (Aug.  17,  1982) 


342,  602 
329,  590 


29,  31,  34, 

116,  279,  366, 
945,  1069,  1092 


Kennedy,  Dwight  F., 

47  IBLA  132  (Apr.  29,  1980) 

Kennedy  &  Mitchell,  Inc., 

68  IBLA  80  (Oct.  21,  1982)  — 


263,  318, 
579 


754 


Kennedy,  Weldon  Mead,  Elmer  Devore , 
49  IBLA  180  (July  31,  1980)  


326,    587 


Kennerly,    Leo   M. ,    Sr. ,    Admin- 
istrative  Appeal   of   v. 
Billings   Area   Director, 
Bureau   of    Indian   Affairs, 
8   IBIA  106   (July   8,   1980)    — 


430 


Kenney,  Stephen  J.,  Appeal  of, 
IBCA-1438-3-81  (Sept.  30,  1983), 

90  I.D.  445  (1983)  176,  184, 

185,  187,  196 


Kent,  Benjamin,  Sr.  (Ben 
Nawanoway),  Estate  of, 
13  IBIA  21  (Aug.  29,  1984) 


Kenyon,  Myron  S. , 

73  IBLA  10  (May  5,  1983) 


Kenyon,  Stephen,  et  al., 

51    IBLA   368   (Dec.    30,   1980) 


(On   Reconsideration), 

65   IBLA  44   (June    23,    1982) 


Keogh,    John    E. , 

64    IBLA   101    (May    17,    1982) 


Keohane,    Inc.   et   al., 

50   IBLA  249  TSeptT  30,    1980) 


Keough,    Robert, 

54   IBLA   337   (May    5,   1981) 


Kepuk,    Natalia,    et    al . , 

51    IBLA   170   (Nov.    26,    1980) 


KernCo   Drilling   Co.   et   al., 
71    IBLA   53   (Feb.    22,   1983) 


Kerr-McGee   Corp., 

46   IBLA  156   (Mar.    19,    1980) 


Kesinger,    Timothy   0., 

72    IBLA  100   (Apr.   14,   1983) 


Ketchikan    Public    Utilities, 
5   ANCAB    279    (Apr.    30,    1981) 

79   IBLA  286   (Mar.    20,    1984) 


Kettler,    Jack,    L. , 

68   IBLA  301    (Nov.    19,    1982) 


Kidd,    R.    Jay, 

66   IBLA   71    (July   29,   1982) 


Kight,    W.    Verne    &    Eva   M. , 
47   IBLA   351    (May    21,    1980) 


(On    Reconsideration), 

61  IBLA  216  (Jan.  28,  1982) 


'j'_g''_('s_l 


42,  421, 
432,  896 


305,  489 


70,  74, 

110,  122,  141, 

261,  348,  631, 

993,  1050,  1077, 

1090 


-  71,  631, 
994,  1050 


298,  604 


837,  839, 
861 


288,  476, 
499 


46,  61,  978 


50,  392, 

642,  649,  745, 

819,  868,  960, 

983 


254,  750, 
800,  915 


369,  1071 


80 


57,  91,  98, 

99,  100,  107, 

108,  110,  896, 

1086,  1092 


275,  293, 
503 


23,  138, 

214,  215,  945 


266,  283, 

321,  373,  582 


504 


LVIII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Killian,    Marceann, 

79    IBLA  105   (Feb.    17,    1984)    2,    682 

Kimberly    Sue   Coal    Co., 
Inc.,    74    IBLA  170 
(July   13,   1983)    1036 

Kimmel ,    Miriam,    Uniform 
Relocation   Assistance 
Appeal  of,    5  OHA  251 
(Feb.    8,   1984)   1060 

Kin-Ark   Corp., 

45    IBLA  159   (Jan.    23,    1980), 

87  I.D.    14 27,    128, 

143,    910 

King  of   the   Hills   Mining   Co., 

56    IBLA  107    (July   16,    1981) 332,    473 

King   Quarries,    Inc., 

3   IBSMA  357   (Sept.    29,    1981), 

88  I.D.  892 1030,  1039 

King,  Robert  J.,  L.  K. 
Hollenbeak,  72  IBLA  75 

(Apr.  12,  1983) 39,  47,  164, 

237,  243,  250, 

307,  334,  491, 

520,  552,  606, 

620,  957,  980, 
1079 

Kinnaman,  Ross  L. , 

48  IBLA  239  (June  17,  1980) 755,  908 

Kipp,  John  Joseph, 
Estate  of,  8  IBIA  30 
(Mar.  14,  1980),  87  I.D.  98 415,  416 

Kirkham,  Grant  &  Roberta, 

58  IBLA  131  (Sept.  24,  1981)  17,  258, 

333,  474,  639, 
907,  1004 

Kirkpatrick,    Div . , 
Paul    N.    Howard   Co. , 
Appeal    of,    IBCA-1 520-1 0-81 
(Nov.    28,    1984)    197 

Kirkwood,    William   C, 

81    IBLA   204    (June    1,    1984) 779,    859 

Kirley,    Howard    L. , 

55    IBLA  165   (June    9,    1981) 332,    473 

Kirschner   Associates,    Inc., 
Appeal    of,    IBCA-1319-12-79 
(Apr.    1,    1980)    171,    177 

Kitchell,    Verena   Gean, 
Estate   of,    12    IBIA   258 

(May   31,   1984)    414,    425, 

427,    429 

Kivalina   River   Mining   Ass'n, 

65    IBLA  164   (June    29,    1982) 300,    344, 

487,  566,  605, 
616 


Page(s) 

Klein,  Donald  &  Mozelle, 

66  IBLA  212  (Aug.  16,  1982) 299,  486 

Klondex  Gold  &  Silver  Mining  Co., 

69  IBLA  247  (Dec.  20,  1982) 306,  489 

Klopfenstein,  Floren, 

62  IBLA  238  (Mar.  11,  1982) 295,  334, 

479,  502 

Knapp,  Herschel, 

65  IBLA  314  (July  14,  1982) 301,  487 

Knight,  Dana  A.,  Estate  of, 
9  IBIA  82  (Oct.  22,  1981), 
88  I.D.  987 411 

Knight ,  Jesse  H. , 

53  IBLA  300  (Mar.  24,  1981)  28,  47, 

128,  143,  145, 
149,  911,  980 

Knoblock,    Rich, 

61  IBLA  297   (Feb.    3,    1982) 49,    464, 

514,    525,    550 

Knox  County,  Citizens  for  the 
Preservation  of,  81  IBLA  209 

(June  5,  1984)  165,  966, 

1013,  1028 

Knox,  Donald  E.  &  Kenneth  A., 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  87  (Feb.  9,  1983) 1056 

Knox,  Mildred  E. ,  Uniform 
Relocation  Assistance 
Appeal  of,  5  OHA  60  (Dec.  6,  1982) 1060 

Kobbeman,  Clyde  K. , 

58  IBLA  268  (Oct.  8,  1981), 

88  I.D.  915 21,  230, 

436,  666,  688 

Koch  Industries,  Inc., 

62  IBLA  45  (Feb.  24,  1982) 361,  1065 

Koch,    James,   et   al., 

61    IBLA  235   (Jan.    28,   1982) 2.30,    668, 

706,    741,    744, 

748,    751,    819, 

1088 

Kodiak,    City  of, 

5  ANCAB   297   (May  13,    1981)   80 

Kodiak    Island    Borough, 

6  ANCAB    93    (Sept.    28,    1981)    82 

Kohlman ,    Paul    C. , 

75   IBLA  171    (Aug.   19,    1983) 680,    728, 

806,    859,    1082 

Kohlman,    Paul   C. ,    Lee    E. 
McDonald,    71    IBLA   357 

(Mar.    28,    1983)   653,    766, 

916 


TABLE  OF  DECISIONS  REPORTED 


LIX 


Page(s) 

Konukpeok,  Nora  E.  (On  Recon- 
sideration), 60  IBLA  394 
(Dec.  23,  1981)  62 

Koon,  Raymond  E. ,  Appeal  of, 

4  ANCAB  335  (July  24,  1980) 79,  96 

Koonce ,  Jim  W. , 

62  IBLA  9  (Feb.  23,  1982)  28,  233, 

242,  296,  334, 

475,  502,  600, 

639,  907,  1004 

Koopmans,  John  (Mr.  &  Mrs.), 

70  IBLA  75  (Jan.  11,  1983)  991,  1042, 

1043,  1044 

Kordick  &  Son,  Inc.,  & 
Steve  P.   Rados,  Inc. 
(A  Joint  Venture) , 
Appeal  of,  IBCA-1 255-3-79 
(Aug.  27,  1981),  88  I.D.  798 194,  203 

Kosanke,  Steve, 

66  IBLA  46  (July  27,  1982)  300,  605 

Kosik,  Bernard, 

70  IBLA  373  (Feb.  4,  1983)  749,  752, 

790 

Kotowski,  Ronald  R., 

82   IBLA  317    (Sept.    6,    1984) 560,    995, 

1003 

Kramer,  Edward  W., 

51  IBLA  294  (Dec.  17,  1980) 323,  590, 

638,  905 

Krebs,  Kay  M., 

62  IBLA  84  (Feb.  25,  1982) 292,  334, 

475,  598 

Kreider,  Abram  H., 

57  IBLA  68  (Aug.  18,  1981) 338,  478, 

565,  596,  636, 

640,  906,  1005 

Kremiller,  Earl, 

55  IBLA  28  (May  27,  1981)  332,  473, 

499,  638,  907, 
1004 

Kremmling,  Town  of, 

46  IBLA  213  (Mar.  27,  1980)  121,  904 

Krenzler,  Leo  M. , 

82  IBLA  205  (Aug.  20,  1984) 835,  873 

Kretschmer,  F.  J., 

59  IBLA  115  (Oct.  26,  1981)  705,  720 

Krey,  Max  A.,  et  al .  , 

65  IBLA  192  (June  29,  1982)  765,  1042 

Kroetch,  William  J., 

57  IBLA  29  (Aug.  6,  1981)  290,  333, 

474,  596 


Page(s) 

Krumbein,  Billy, 

75  IBLA  216  (Aug.  23,  1983) 756,  770 

Kubat ,  Kenneth  J.,  Executor 
of  the  Estate  of  William 
Kubat,  Uniform  Relocation 
Assistance  Appeal  of, 
5  OHA  58  (Nov.  9,  1982)  1053 

Kubinski,  Ralph, 

76  IBLA  224  (Oct.  17,  1983)  40,  237, 

244,  250,  314, 
336,  494 

Kubler ,    Elmer  A. , 

80   IBLA  283   (May   4,   1984) 216,    218 

Kuether,    Arthur    H. , 

65   IBLA  184   (June    29,    1982)    671,    690, 

723 

Kuhn,    John    R. , 

58  IBLA  316  (Oct.  16,  1981)  333,  474 

Kulin,  Phillip  A., 

53  IBLA  57  (Feb.  27,  1981)  662,  687, 

702,  738,  783, 
986 

Kulls,  Richard  W., 

72  IBLA  251  (Apr.  27,  1983)  245,  727, 

790,  847 

Kumm,  Emerson  L. , 

64  IBLA  121  (May  19,  1982)  828 

Kummerfeld,  Keith  R.  , 

72  IBLA  1  (Apr.  4,  1983)  369,  465 

74  IBLA  106  (June  30,  1983)  370,  465 

Kunkel,  Frances, 

69  IBLA  205  (Dec.  16,  1982)  636,  674, 

805 

75  IBLA  199  (Aug.  22,  1983)  5,  753,  837, 

848,  857,  892 

80  IBLA  333  (May  8,  1984) 683,  732 

Kunkel,  Robert  &  Frances, 

84  IBLA  140  (Dec.  11,  1984)  643,  818, 

858 

Kurtz,  Gregory  P.  (President), 
Kurtz  Brothers,  Inc.,  Uniform 
Relocation  Assistance  Appeal 
of,  5  OHA  84  (Jan.  20,  1983)  1056 

Kurtz,  Harold  E. ,  Jr., 

59  IBLA  387  (Nov.  10,  1981)  822,  838 

Kutner,  Jonathan, 

73  IBLA  372  (June  15,  1983)  679,  712, 

791 


LX 


TABLE  OF  DECISIONS  REPORTED 


Page ( s ) 

Kuykendall,  Marlin  D.  v^. 
Comm'r  of  Indian  Affairs 
&  Yavapai-Prescott  Tribe, 
9  IBIA  90  (Oct.  23,  1981)  139,  965 

Kuykendall,  Marlin  D. , 
Administrative  Appeal  of 
v.  Phoenix  Area  Director, 
Bureau  of  Indian  Affairs, 
&  Yavapai-Prescott  Tribe, 
8  IBIA  76  (June  2,  1980), 

87  l.D.  189 407 

KVk   Partnership, 

69   IBLA  199   (Dec.    15,    1982) 674,    709, 

789 

Kwik    Inc., 

6   ANCAB    304    (Jan.    27,    1982)    83 

Lacy ,    James   W. , 

69  IBLA  285   (Dec.    21,    1982) 674,    709, 

726,    789 

Laczay,  Peter, 

65  IBLA  291  (July  13,  1982) 301,  487 

Ladd  Petroleum  Corp., 

70  IBLA  313  (Jan.  28,  1983)  745 

Laeser,  Carolyn  W., 

53  IBLA  336  (Mar.  26,  1981)  686,  700 

Lahusen,  George  L. , 

45  IBLA  310  (Feb.  6,  1980) 656 

Lahusen,  Larry  &  Jay  Coates, 

48  IBLA  43  (May  29,  1980) 266,  323, 

583 

Lajtay,  Louise  Amiotte,  Estate 

of,  12  IBIA  229  (Apr.  30,  1984) 42.  422 

Lake  Coal  Co.,  Inc., 

3  IBSMA  9  (Feb.  17,  1981), 

88  l.D.  266 1010,  1019 

Lakich,  George  I., 

56  IBLA  148  (July  20,  1981) 332,  473, 

499 

Lamar  D.  Construction  Co., 
Appeal  of,  IBCA-1224-11-78 

(May  20,  1980),  87  l.D.  180 171,  174, 

201 

Lambrix,  Paul  J., 

63  IBLA  170  (Apr.  8,  1982) 298,  603 

L.  A.  Melka  Marine 

Construction  &  Diving 

Co.,  Inc.,  Appeal  of, 

IBCA-1511-9-81 

(July  28,  1983),  90  l.D.  322 176,  179 

1BCA-1 511-9-81  (Nov.  25,  1983), 

90  l.D.  491 193,  962 


Page(s) 

Lamoureux,  L.  D. , 

56  IBLA  298  (July  28,  1981)  332,  473, 

500 

Landis,  Bessie  B., 
Kristie  R.  Cobb, 

48  IBLA  354  (July  11,  1980)  658,  699 

Landis,  Ilean , 

49  IBLA  59  (July  21,  1980)  112,  951, 

962,  969 

59  IBLA  353  (Nov.  9,  1981)  169,  391, 

705,  740,  982, 
1090 
Landis ,  Paul  H. , 

61  IBLA  244  (Jan.  28,  1982) 705,  842 

Landis  ,  Vickie  J. , 

54  IBLA  25  (Apr.  6,  1981)  702,  739, 

1090 

Lane  County  Audubon  Society, 

55  IBLA  171  (June  11,  1981)  26,  914, 

1048 

Lane ,  Dennis  A. , 

56  IBLA  171  (July  20,  1981) 289,  595 

Lane  Number  5,  Inc., 

70  IBLA  14  (Jan.  6,  1983)  244,  250, 

305,  335,  479, 
609 
Lang,  Robert  0.  &  Joanne  M. , 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  131 
(Mar.  12,  1981)  1059 

Langley,  Dorothy, 

70  IBLA  324  (Jan.  31,  1983)  455,  457, 

759,  806,  1046 

81  IBLA  349  (June  25,  1984)  456,  458, 

684,  754,  762, 
809,  1047 

Lang-Miller,  Uniform  Reloca- 
tion Assistance  Appeal  of, 
5  OHA  205  (Oct.  4,  1983)  1057,  1058 

Lansdale,  Arlyne ,  Estate  of, 

83  IBLA  190  (Oct.  16,  1984) 750,  836, 

874 

La    Plata    Electric   Ass'n,    Inc., 

82  IBLA   159   (Aug.    2,    1984)    355,    374, 

937 

Largo,  James,  Estate  of, 

1?  IBIA  224  (Apr.  12,  1984), 

91  l.D.  185 418,  419 

Larsen,  John  R.  (Mr.  &  Mrs.)  & 
Louis  F.  Larsen  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  272 
(Apr.  16,  1982)  1053 


TABLE  OF  DECISIONS  REPORTED 


LXI 


Page(s) 


Page ( s ) 


Larson,  Frederick  H.  _v.  Utah, 
State  of,  50  IBLA  382 
(Oct.  22,  1980)  


LaRue,  John  D. , 

66  IBLA  347  (Aug.  26,  1982) 


78  IBLA  239  (Jan.  10,  1984) 


Lasrich,  Lane, 

63  IBLA  192  (Apr.  8,  1982) 


Las  Vegas  Portland  Cement, 
Inc.,  75  IbLA  104 
(Aug.  11,  1983)  


Lattery,  Dennis  L. , 

45  IBLA  219  (Jan.  31,  1980) 


Laue,  Hellmut,  Arthur  J.  Devine, 
59  IBLA  316  (Nov.  4,  1981)  


Lauler,  Lorraine  (Trust), 

52  IBLA  227  (Jan.  30,  1981) 


Lawrence,  Ida, 

5  ANCAB  304  (May  29,  1981) 

Lawson,  Robert  h., 

48  IBLA  93  (May  29,  1980)  - 


Lawton,    Judith   A., 

80   IBLA  198   (Apr.    24,    1984) 

LBS  Associates,    Inc., 

74   IBLA  192   (July  18,    1983) 


Lea,  Jack  L. , 

49  IBLA  358  (Aug.  29,  1980) 


Learned,  James  R. ,  et  al., 
50  IBLA  416  (Oct.-247T980) 


Learned,  Lester  L. , 

54  IBLA  147  (Apr.  17,  1981) 


-  16,  20,  137, 

229,  242,  436, 

546,  569,  969, 

988,  989 


641,  814, 
855 

650,  677, 
735,  790 


277,  734, 

911,  916,  994 


305,  489 


228,  258, 

261,  347,  1050 


33,  474, 
502 


357,  902 


Law,  to.  LeGrande, 

55  IBLA  193  (June  16,  1981) 332,  473, 

638,  907,  1004 


82 


267,  323, 
584 


716,  850 


20,  228, 

246,  259,  647, 

679,  692,  713, 

728,  733,  791, 

848,  1002 


659,  800 


25,  112, 

660,  769,  801, 
952,  989,  1077 


270,  336, 
593 


Leaumont,  Richard  J., 

54  IBLA  242  (Apr.  27,  1981), 
88  l.D.  490  


28,  32, 

113,  358,  1063 


71  IBLA  112  (Feb.  28,  1983) 

Leavitt,  Vaughn  K. ,  et  al . , 
55  IBLA  59  (May  29,  1981)  - 


369,  1071 


123,  1081, 
1087 


Leber,  James  E.  _v.  Pennsylvania 
Dept .  of  Environmental  Resources, 
80  IBLA  200  (Apr.  24,  1984), 
91  l.D.  197 1019,  1020 


Lebsack,  Pauline  C. , 

50  IBLA  361  (Oct.  16,  1980) 


Ledbetter,  Jerald  D. , 

56  IBLA  84  (July  15,  1981)  - 

Lee  Brothers  Dredging  Co., 
79  IBLA  330  (Mar.  21,  1984) 

Lee,    C.    Douglas, 

65   IBLA  41    (June    22,    1982)   - 


660,  794, 
811 


332,  473 
573,  966 


300,  344, 
486,  605 


Lee,  George  L.  Clay,  et  al. , 
70  IBLA  196  (Jan.  21,  1983) 


Lee,  Loretta  Berlene  Garrison, 
51  IBLA  176  (Nov.  26,  1980)  ■ 

Lee,  Louise  V., 

83  IBLA  50  (Sept.  24,  1984)  - 


125,  397, 

400,  888,  954, 
968 


396 


Lee  Resources  Management  Corp., 
50  IBLA  131  (Sept.  24,  1980)  ■ 


Lee,    Robert   B. , 

69   IBLA  255   (Dec.    21,    1982) 


851 

,    874 

328, 

563, 

589, 

1089 

674, 

685, 

725 

Lee   Roofing   Co.,   Appeal  of, 

IBCA-1 506-8-81    (May  11,   1982), 

89   l.D.    233 178,   191, 

961 


Leeds  ,    Harold    R. , 

60   IBLA  383   (Dec.    23,   1981) 

LeFaivre,    Robert   C. , 

59   IBLA  220   (Oct.    28,    1981) 

LeMalre,    Bruce, 

63   IBLA   300   (Apr.    26,    1982) 

Le  Master,    Viola   D. , 

51    IBLA  291    (Dec.   17,   1980) 


755,    768 

333,    474 

655,    723 

-  46,    630 


LX11 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Page(s) 


Lentell,  Maudra  June  Underwood, 
Marvin  Curtis  Swanner, 
49  IBLA  317  (Aug.  20,  1980)  — 

Leonard  Minerals  Co., 

74  IBLA  371  (July  28,  1983)  — 

Leo  Rhea  Partnership, 

80  IBLA  1  (Mar.  27,  1984)  


Lepper,  Jean  C. ,  et  al., 
48  IBLA  103  (May~297"l980) 


LeRoy,  tlden  A.  i,    Dorothy  A., 
49  IBLA  320  (Aug.  20,  1980) 


Letcher,  Alfred, 

49  IBLA  193  (Aug.  6,  1980) 


Lewis,  George  W.,  Jr., 

71  IBLA  231  (Mar.  18,  1983) 

Lewis,  J.  Thomas, 

50  IBLA  350  (Oct.  14,  1980) 

Lewis,  Kenneth  R. , 

70  IBLA  112  (Jan.  13,  1983) 


Lewis,  Thomas  E., 

70  IBLA  69  (Jan.  11,  1983) 


Liberty  Oil  &  Gas  Corp., 

b4  IBLA  277  (June  3,  1982)  ■ 

Liberty  Petroleum  Corp., 

68  IBLA  387  (Nov.  23,  1982) 


73  IBLA  368  (June  15,  1983)  - 

Liboff,  Jerry,  Appeal  of, 

4  ANCAB  314  (July  9,  1980)  — 

Lick  Gulch  Timber  Sale, 
_In  re,  72  IBLA  261 
(Apr.  28,  1983),  90  I.D.  189 


Lieberman,  Joan, 

84  IBLA  85  (Dec.  6,  1984) 


-  7,  398 
672,  708 


127,  912, 

988,  995,  1003 


272,  284, 

323,  496,  584 


--  15,  16,  19, 
162,  327,  635 


325,  586, 
640,  906 


—  677,  711 

—  660,  854 
4,  815,  845 


Lewis,  Marko  &  Yarrow 

46  IBLA  257  (Mar.  27,  1980) 70,  288, 

258,  348,  1050 


Lewis  ,  Max  B.  , 

56  IBLA  293  (July  28,  1981) 


221, 

,  854 

710, 

726, 

789, 

815 

829, 

867 

691, 

709, 

725 

712, 

,  728 

80 


—  14,  880, 

946,  1048, 

1093 


43,  120, 

454,  733,  951 


Lincoln,  John,  Jr., 

49  IBLA  335  (Aug.  25,  1980) 


Lincoln  Resources,  Inc., 

66  IBLA  310  (Aug.  24,  1982) 


Lindgren,  Sarah  F.  (On  Recon- 
sideration), 54  IBLA  181 
(Apr.  22,  1981)  


Lindsay,  Gordon  J.,  Resource 
Service  Co. ,  64  IBLA  279 
(June  4,  1982)  


Lines,  Ruskin,  et  al . , 

61  IBLA  193  (Jan.  26,  1982) 

Lines,  Ruskin,  Jr.  v.  Bureau 
of  Land  Management, 
66  IBLA  109  (Aug.  10,  1982) 


Lisman,  Dolores  M. , 

67  IBLA  72  (Sept.  10,  1982)  - 

Little  Byrd  Coal  Co.,  Inc., 
3  IBSMA  136  (Apr.  30,  1981), 
88  I.D.  503  


Little,  Lawson  (Mr.),  Uniform 
Relocation  Assistance  Appeal 
of,  4  OHA  156  (Apr.  17,  1981) 

Little  Sandy  Coal  Sales, 

2  IBSMA  25  (Feb.  19,  1980), 
87  I.D.  61  


Livermore,  Keith  B., 

59  IBLA  232  (Oct.  28,  1981)  - 

Livingston  &  Courdin 
Exploration,  Inc., 
82  IBLA  336  (Sept.  12,  1984) 

Lloyd  Chemical  Sales,  Inc., 
49  IBLA  392  (Sept.  5,  1980)  - 


327,  497, 

588,  640,  906, 
1005 


576,  622, 

629,  895,  1085 


62 


226,  229, 

259,  670,  741, 

749,  752,  787, 

819 


361,  1065 


41,  238, 

383,  385,  386, 
949,  1047 


76  IBLA  170  (Sept.  30,  1983) 37,  236, 

382,  385,  386, 
947 
Linn,  C.  F., 

45  IBLA  156  (Jan.  23,  1980) 315,  467, 

577 


222,  633 


1010,  1018 


1054 


-1015,  1016 
--  705,  842 


798,  850 


121,  700, 
737 


82  IBLA  182  (Aug.  13,  1984) 24,  236, 

394,  684,  798, 
817,  961,  974 


TABLE  OF  DECISIONS  REPORTED 


LXIII 


Page(s) 

Lochner,  Floyd  0., 

56  IBLA  271  (July  28,  1981)  226,  229, 

259,  666,  739, 
785 

Locke,   Madison   D. ,   et   al . , 

65   IBLA  122   (June    25,   1982) 17,    47, 

114,    162,    164, 
229,    259,    334, 

475,  951,    960, 

969 

Lomax ,  Gladys, 

75  IBLA  89  (Aug.  11,  1983) 157,  158 

Lone  Star  Steel  Co., 

65  IBLA  147  (June  29,  1982) 146,  450 

71  IBLA  92  (Feb.  24,  1983) 146,  450 

77  IBLA  96  (Nov.  14,  1983) 148,  910, 

955 

79  IBLA  345  (Mar.  22,  1984) 21,  132, 

229,  354,  436, 
925,  929,  932 

84  IBLA  77  (Dec.  5,  1984)  149,  150, 

453 

Long,  Harold  L. , 

73  IBLA  280  (June  7,  1983) 28,  233, 

242,  308,  335, 

476,  600,  639, 
908,  1005 

Long,  Malena  B.,  Estate  of, 

8  IBIA  115  (July  10,  1980)  424 

Long,  Raymond  C. 

83  IBLA  342  (Nov.  6,  1984) 731,  849 

Long,  Sharon,  e_t  al., 

83  IBLA  304  (OcTT^O,    1984) 120,  635, 

643,  956,  966, 

971,  1000 

Long ,  Verne  G.  , 

57  IBLA  263  (Aug.  28,  1981) 333,  474, 

500,  896 

Longhorn  Oil,  Ltd., 

72  IBLA  45  (Apr.  7,  1983) 4,  753,  846 

Loonan,  James  B.  &  Elizabeth  K. , 

82  IBLA  395  (Sept.  17,  1984) 355,  933 

Lord,  Lillian,  a.k.a. 

Lillian  George  v.  Comm'r 

of  Indian  Affairs,  11  IBIA 

51  (Feb.  9,  1983)  135,  970 

Loskot,  John, 

71  IBLA  165  (Mar.  10,  1983)  369,  464 

Lost  Pollack  Mining  & 
Exploration,  Ltd., 

50  IBLA  227  (Sept.  30,  1980) 328,  467, 

587 


Page(s) 

Lothmann,  James  Karl, 
Uniform  Relocation 
Assistance  Appeal  of, 
4  OHA  86  (Oct.  31,  1980)  1053,  1057 

Lovelady,    Dan, 

73  IBLA  190   (May   26,    1983)    310,    612 

Lovelady,    I.   W.    (Lessee), 
Liberty  Oil  &   Gas  Corp. 
(Appellant),    64    IBLA  123 
(May  19,    1982)    828,    866 

Lovelady,    John, 

68   IBLA  245   (Nov.    16,    1982) 303,    608 

Lowe,    Charles  M. ,   et   al., 

55   IBLA  384   (June   297~1981) 332,    473 

Lowe ,    Elmer    L. , 

80   IBLA  101    (Apr.    3,   1984)    213,    276, 

887,    1043 

Lowenstein,  Larry  L. , 

57  IBLA  95  (Aug.  25,  1981)  56,  227, 

643 

Lower  Valley  Power  &  Light,  Inc., 

82  IBLA  216  (Aug.  22,  1984) 355,  931 

Lowey,  Frederick  W. , 

76  IBLA  195  (Oct.  6,  1983) 231,  713, 

798,  816,  902 

Lowmaster,  Deborah, 

52  IBLA  198  (Jan.  26,  1981)  56,  395, 

1077,  1080, 
1088 

LSMJ  Exploration  Group, 

63  IBLA  42  (Mar.  30,  1982) 647,  689, 

707,  1002 

74  IBLA  185  (July  18,  1983)  647,  679, 

692,  713,  728, 
733,  791,  1002 

Luke,    Clyde  W.    &   Betty  J., 

53  IBLA  136   (Mar.    9,   1981)    331,    638, 

906 

Luke,  Louise  (On  Reconsideration), 

60  IBLA  399  (Dec.  28,  1981)  62 

Luke,  Timothy, 

6  ANCAB  340  (Feb.  16,  1982), 

89  I.D.  62 84,  97 

Lumpmouth,  Thomas  Elward , 
Estate  of,  8  IBIA  275 

(Apr.  15,  1981)  416,  419, 

432,  433 

Lundgren,  Leonard, 

53  IBLA  149  (Mar.  11,  1981)  381,  382 

Luning,  Leonard, 

83  IBLA  376  (Nov.  16,  1984) 685,  799, 

818 


LX1V 


TABLE   OF   DECISIONS   REPORTED 


Luther   Benjamin   Construction 
Co.,    Inc.,    IBCA-1571-4-82 
(Oct.    25,   1983)   


Luther   L.    Essary  Construction 
Co.,    Inc.,    IBCA-1 556-2-82 
(June   27,    1983)   


Lyman   Mining   Co., 

54   IBLA  165   (Apr.    21,    1981) 


Lynn,  Robert  C, 

60  IBLA  117  (Nov.  24,  1981) 


61  IBLA  153  (Jan.  19,  1982) 
70  IBLA  141  (Jan.  17,  1983) 
72  IBLA  355  (Apr.  29,  1983) 


(On  Reconsideration), 

73  IBLA  288  (June  7,  1983) 


76  IBLA  383  (Oct.  27,  1983) 

Lynn,  Tommy  L. , 

60  IBLA  47  (Nov.  17,  1981)  - 

Lyon,  Joe,  Jr., 

63  IBLA  53  (Mar.  30,  1982)  - 

Lyon,  Robert, 

66  IBLA  141  (Aug.  10,  1982) 


78  IBLA  232  (Jan.  9,  1984) 


Lysengen,  Vernie, 

78  IBLA  1  (Dec.  12,  1983) 


Lytle,  Frank  C. ,  III, 

69  IBLA  210  (Dec.  16,  1982) 


Lyttle,  Philip  W., 

61  IBLA  161  (Jan.  21,  1982) 

MacDonald,  Ariel  C. ,  et  al . , 
52  IBLA  384  (Feb.  197  1981) 


Page ( s ) 


196,  205 


Page(s) 


176,  185, 
200 


229,  259, 
332,  473 


645,  768, 

796,  812,  820 


768,  796, 
813,  820 


244,  250, 

675,  726,  789 


459,  653, 
763 


240,  675, 
728,  789 


776 


29,  33,  43, 
721 


771,  803 


671,  797, 
814 

461,  753, 
808 


681,  789, 
815 


26,  641, 
941 


334,  475 


553 


Macdowell,  Beverly  J.,  Dorothy 
Langley,  71  IBLA  23 

(Feb.  15,  1983)  710,  745, 

749,  752,  790, 
845,  1088 

MacElvain,  Ford, 

50  IBLA  303  (Oct.  7,  1980), 

87  I.D.  478 552,  589,  881 


MacKenzie,  Kathryn, 

58  IBLA  64  (Sept.  24,  1981)  - 

McAllister,  Bruce, 

Appeal  of,  4  ANCAB  294 
(June  30,  1980),  87  I.D.  286 

McBride,  Norma  L. , 

73  IBLA  165  (May  24,  1983)  - 


McCandless,  Cecil,  et  al . , 
64  IBLA  76  (May  10,  1982)  -- 


McCann,  Keith  L. ,  Jr., 

81  IBLA  314  (June  18,  1984) 

McCarley,  Jack, 

58  IBLA  239  (Oct.  6,  1981)  - 


McCarroll,    H.    L. , 

55   IBLA  215   (June   18,    1981) 

McClellan,    Elizabeth, 

45   IBLA  342   (Feb.    7,   1980)   ■ 


McClellan   Oil   Corp. , 

76   IBLA  322   (Oct.   19,    1983) 


McClung,    Herbert    S., 

55    IBLA   260   (June    25,    1981) 


McConkey,    Betha, 
Robert    L.      Cook, 
74   IBLA  4   (June   21,    1983) 


McCool,    Raymond    N. , 
Harold    P.    Hinds, 
60   IBLA  62   (Nov.   19,   1981) 


McCormack,    Sam, 

52   IBLA  56   (Jan.    6,    1981) 


McCrorey,    Glen   J.    &   Deloris, 
46   IBLA  355   (Apr.    8,   1980) 


McCutcheon-Peterson   (JV), 
Appeal  of,    IBCA-1 392-9-80 
(Mar.    12,    1981),    88   I.D.    361 


McDanlel,    Carey   D. , 

80   IBLA  393   (May  14,   1984) 


McDonald,    Lee    E. , 

68   IBLA  272   (Nov.   17,   1982) 


907 


-   79,    96 
218,    446 


358,    949, 
1062 


125,    216 


274,    290, 
500 


656,    703 


656,    686, 

697,    718,   1093 


833,    848, 
871 


332,    473 


129,    132, 

239,    348,    996 


341,    479, 
592 


348,    372, 

553,   1077,   1086 


262,    317, 
579 


173,   181, 
960,    961 


684,    716, 
732 


637,    773, 

805,    815,    819, 
1001 


TABLE  OF  DECISIONS  REPORTED 


LXV 


Page ( s  ) 

McDonald,  Richard  E., 

Resource  Service  Co.,  Inc., 

56  IBLA  12   (June    30,   1981) 226,    230, 

259,    664,    739, 
784 

McDorman,    Inez,    Audrey    Pllger, 

72   IBLA  383   (May    5,   1983) 28,    233,    242, 

308,    335,    475, 

600,    639,    908, 

1005 

McFall,  Doris  &  Donald 
&  Clarence  Duncan, 
55  IBLA  110  (June  1,  1981)  332,  499 

McFarland ,  Douglas,  Sierra 
Club,  Desert  Survivors, 
65  IBLA  380  (July  20,  1982) 540,  618 

McFarland,  Michael  Jon, 

51  IBLA  173  (Nov.  26,  1980) 285,  471, 

638,  905 

McFarlane,    James   J., 

68   IBLA  24   (Oct.    21,    1982) 302,    607 

McGahey,    Marvin   L. , 

50   IBLA  4   (Sept.    5,    1980)   380 

McGarva,  Jacqueline  L. , 
Cal-Neva  Willow  Creek 
Range    Improvement    Ass'n, 

60  IBLA  278   (Dec.    17,   1981) —  360,   1064 

McGee,    Mildred, 

68   IBLA  292   (Nov.   19,    1982) 345,    479, 

608 

McGhee,  Eva,  William  J.  Bott, 

55  IBLA  292  (June  26,  1981)  3,  647 

McGinnis,  David, 

64  IBLA  302  (June  8,  1982) 300,  605 

McGowan,  Charles  W. ,  III, 

54  IBLA  119  (Apr.  16,  1981) 332,  473, 

638,  906,  1004 

McGrath,    William  J., 

62   IBLA  110  (Mar.    2,   1982) 17,    258, 

665,    687 

McHargue,    Jayne  A., 

61  IBLA  163   (Jan.    25,    1982) 28,    233, 

243,    249,    296, 
334,    482 

Mclntyre,  Camel  J.  (On 
Judicial    Remand), 

67   IBLA  317   (Oct.   1,    1982) 5,   108, 

395,    895 

McKay,    Roy   L. , 

57  IBLA  401   (Sept.   14,   1981)    647,    768, 

795,    812,   820, 
841 


Page(s) 

McKee,    Ray  &   Cheryl, 

73   IBLA   311    (June    7,   1983) 28,  234, 

242,    309,  335, 

476,    600,  639, 

908,  1005 

McKinley,  Andrew  Gordon,  Annie 
Bennett  (On  Reconsideration), 
61  IBLA  282  (Feb.  2,  1982)  64 

McKinney,  Wanda  Lois  Lee, 
et  al^,  53  IBLA  279 

(Mar.  24,  1981)  122,  142, 

396,  398,  901, 
952,  993 

McLaughlin,    Nellie,    General 
Electric   Co.,    61    IBLA   347 

(Feb.    11,    1982)   44,    275, 

504,    922 

McLean,  Lawrence  S.  , 

60  IBLA  65  (Nov.  19,  1981)  334,  474,  500 

McLean,  Ronald  B., 

77  IBLA  380  (Dec.  7,  1983)  13,  627,  629, 

895,  1085,  1086 

McLevie,  Elaine  Marianne, 

67  IBLA  220  (Sept.  23,  1982) 299,  488 

McMahon,  George  Vincent, 

60  IBLA  187  (Nov.  27,  1981)  294,  334, 

479,  601 

McMahon,  Regina, 

56  IBLA  372  (Aug.  3,  1981)  289,  595 

McManus,  Marianne  L. , 

70  IBLA  21  (Jan.  6,  1983)  675,  710 

McMaster,  Larry,  et  al . , 

76  IBLA  370  (Oct.  25,  1983)  19,  51,  55, 

74,  255,  393, 

551,  626,  896, 

992,  1083 

McMurtrie,  Nancy, 

73  IBLA  247  (June  2,  1983)  678 

McNally,  Edward,  Merrill 
Porter,  56  IBLA  177 
(July  20,  1981)  289,  595 

McNeil,  Wade  &  Flora, 

66  IBLA  228  (Aug.  16,  1982) 302,  607 

McVey,    L.    Joe, 

77  IBLA   374   (Dec.    7,   1983)    54,    90, 

955,    1051 

Macek,    Kenneth   W.  , 

49   IBLA  153   (July   30,   1980) 232,    822, 

860 

Mack,   Marvin  &   Betty   K. , 

51    IBLA   30   (Oct.    30,   1980) 522,    552, 

621,    1080 


LXVI 


TABLE  OF  DECISIONS  REPORTED 


Mack,  M.  S., 

45  IBLA  99  (Jan.  17,  1980) 


Mackay  Bar  Corp., 

69  IbLA  148  (Dec.  13,  1982) 


75  IBLA  57  (Aug.  5,  1983) 


Mackenzie,  Kathryn, 

58  IBLA  64  (Sept.  22,  1981) 


Maddox,  Bill  J., 

72  IBLA  22  (Apr.  4,  1983) 


Magic  Valley  Trail  Machine 
Ass'n,  Inc.,  57  IBLA  284 
(Aug.  31,  1981)  


Magma  Power  Co.  e_t  al. , 

68  IBLA  201  (Nov.  10,  1982) 


Maguire,  Joan  S., 

59  IBLA  130  (Oct.  26,  1981) 


Page(s) 


27,  644, 

755,  768,  971 


46,  549, 

555,  576,  613, 

624,  895,  960, 

979,  1085 


28,  234, 

246,  252,  312, 
335,  476,  973 


333,  474, 

500,  639,  1004 


775,  857 


33,  280,  857 


244,  249, 

304,  335,  479, 
608 


665,  705, 
786 


Maneotis  Sheep  Co., 

Resource  Properties,  Inc., 
71  IBLA  312  (Mar.  22,  1983) 

Manga,  Joseph  C, 

5  ANCAB  343  (June  26,  1981) 


6  ANCAB  147  (Nov.  27,  1981) 
71  IBLA  187  (Mar.  10,  1983) 


Manga,  Joseph  C. ,  et  al. , 

5  ANCAB  224  (Apr.  20,  1981), 
88  I.D.  460  


6  ANCAB  136  (Oct.  26,  1981) 

Manley  Hot  Springs  Community 
Ass'n,  80  IBLA  313  (May  4, 
1984)  


Mann  Construction  Co.,  Inc., 
Appeal  of,  IBCA-1 280-7-79 
(Dec.  10,  1981),  88  I.D.  1065 

Mann ,  Wayne  M. , 

54  IBLA  8  (Apr.  6,  1981)  


Page ( s ) 


144 


78,  86, 
94,  104 


83 


457,  653, 
763 


86,  94,  104 
82 


76,  78,  88, 
90,  95,  105 


190,  199 


45,  164, 

463,  549,  617, 

622,  979,  1086, 

1087 


Mahy,  Robert  J.,  et  al., 
67  IBLA  370  (Oct.  8,  1982) 


Majalca,  Armando, 

48  IBLA  351  (July  11,  1980) 


Malech,  Alfred  E., 

72  IBLA  223  (Apr.  26,  1983) 

Mallory,  Beth, 

47  IBLA  296  (May  19,  1980)  - 


Mallory,    Ray, 

68   IBLA  189   (Nov.    9,    1982) 


Malone,    John   F.    &    Vicki    L. , 
84    IBLA   5    (Nov.    26,    1984) 


Malor   Construction   Corp., 

IBCA-1688-6-83   (Jan.    9,   1984) 


Management  Concepts  Inc., 
Appeal  of,  IBCA-1 601-7-82 
(July  10,  1984)  


292,  330, 

608,  639,  908, 
1005 


325,  469, 

562,  585,  638, 
906,  1003 


342,  602 


262,  320, 
579,  906 


114,  951, 
969 


520,  552, 

620,  956,  968, 
1079 


196,  205 


Manning,  Alfred  v.  Comm'r  of 
Indian  AffairsT  9  IBIA  36 
(July  10,  1981)  


Manning,  Patricia, 

48  IBLA  244  (June  17,  1980) 

Mantle  Ranch  Corp., 

47  IBLA  17  (Apr.  11,  1980), 
87  I.D.  143  


Manuel  C.  Jardim,  Inc., 
Appeal  of,  IBCA-1257-4-79 
(Apr.  16,  1980)  


172 


Manuel,  Neal  Kay,  Estate  of, 
13  IBIA  58  (Dec.  27,  1984) 

Mapco  Production  Co.,  Inc., 
70  IBLA  339  (Feb.  2,  1983) 


Marathon  Oil  Co., 

68  IBLA  191  (Nov.  9,  1982) 

83  IBLA  137  (Oct.  9,  1984) 


Marathon  Oil  Co.  et  al., 

78   IBLA  102   (Dec.  20,   1983) 

Marcinko,  Edward, 

56  IBLA  289  (July  28,  1981) 


412,  429 
214,  215 


—  212,  276 


178,  185 


419 


653,  766, 
916 


-  754,  781 

929,  933, 
939 


877 


665,  687 


LXVII 


TABLE  OF  DECISIONS  REPORTED 


Marco,  Inc., 

3  IBSMA  128  (Apr.  27,  1981), 
88  I.D.  500  


Mardam  Exploration,  Inc., 
52  IBLA  296  (Feb.  9,  1981) 


79  IBLA  259  (Mar.  6,  1984)  • 

Margen,  Sheldon, 

47  IBLA  118  (Apr.  28,  1980) 


Marietta  Coal  Co., 

2  IBSMA  382  (Nov.  26,  1980), 
87  I.D.  589  


Marine  Minerals  Corp., 

76  IBLA  68  (Sept.  21,  1983) 


Marler,  Vester, 

64  IBLA  86  (May  12,  1982) 


Marquardson,    G.    R. , 

49   IBLA  114   (July   28,    1980) 


Marsh,    Kenneth, 

82    IBLA  3   (July   2,   1984) 


Marshall,    Paul   et   al . , 

82   IBLA  298  (Aug.    31,    1984)   — 


Page(s) 


1021,   1027 


142,    459, 
854 


788,    814 


262,    318, 
579 


1021,   1038 


51,    452, 
997,    998 


292,    334, 
475,    598 


268,    326, 
586 


1018 


153,   156, 
159 


Page(s) 

Martin    K.    Eby   Construction   Co.    (Continued) 
IBCA-1 389-9-80 

(Apr.    8,   1981)    88   I.D.    431 174,   179, 

952 


Martin,    P.    N. , 

64   IBLA   307   (June   8,   1982) 

Martin,    Rudy,   Appeal  of, 
IBCA-1606-7-82   (Oct.    19, 
1983)   


Martin,    Wilbur, 

47   IBLA   370   (May   21,    1980) 


Martin,   Williams   &   Judson, 
74   IBLA  342   (July   28,   1983) 


80    IBLA  143    (Apr.    6,    1984)    ■ 

Martinez,    George    Phil, 

51    IBLA   330   (Dec.    29,   1980) 


Marvin,   Whitney   H. , 

46  IBLA  290   (Mar.    31,   1980) 

Mar-Win   Development   Co., 

47  IBLA  140   (Apr.    30,    1980) 

Mary   Jane  Associates, 

74   IBLA  43   (June   27,    1983)   - 


365,   1068 


190,    196 


266,    272, 

283,    322,    468, 
583 


692,    713, 
7  34 

-  693,    715 


269,    329, 
590 


460,    800 
657,    698 


679,    712, 
791,   848 


Marshall,    Rolland, 

56   IBLA  187   (July   20,   1981) 332,    473, 

500,    638,    907, 
1004 

Marston,    Robert    Dale,   et   al. , 

51    IBLA  115   (Nov.    20,   1980) 122,   142, 

396,    398,    888, 
901,    993 


Martensen,  Ben  &  Anne, 

Will  Halstead,  52  IBLA  253 
(Feb.  6,  1981)  


Martin,  Douglas  K. , 

68  IBLA  322  (Nov.  19,  1982) 


331,  472, 
592 


346,  479, 
609 


Martin  Exploration  Management  Corp.  , 

63  IBLA  287  (Apr.  22,  1982) 828,  843, 

906 


Martin,  Juan, 

71  IBLA  211  (Mar.  15,  1983) 


Martin  K.  Eby  Construction  Co., 
Inc.,  Appeal  of,  IBCA-1 380-8-80 
(Feb.  19,  1981)  


711,    783, 
986 


178,    189, 
961 


Mascari,    Elton   P., 

69   IBLA  273   (Dec.    21,    1982) 


306,    610 


Mascot    Silver-Lead   Mines,    Inc., 

54   IBLA  121    (Apr.    16,   1981) 332,    473, 

499,    638,    906, 
1004 

Mason,  Alfred  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  36  (Aug.  6,  1980) 1057 


Mason,  Thomas  G. ,  et  al., 
64  IBLA  104  (May  17,  1982) 


28,    233, 

242,    299,    335, 
475,    604 


Masonic   Homes   of   California, 
70   IBLA  46   (Jan.    10,    1983) 


Massie,    George, 

64   IBLA  137   (May   20,   1982) 


-  13,  212, 
437,  1008 


338,  596 


Massirio,  Joanne  M.  v.  Western 
Hills  Mining  Ass'n~et  al. , 
78  IBLA  155  (Dec.  29,  1983)  - 


507,  518, 

531,  543,  575, 
986,  1009 


LXVIII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Matanuska-Susitna  Borough 
(Appeal  of),  5  ANCAB  54 
(Sept.  10,  1980)  


7  ANCAB  4  (Mar.  24,  1982) 
7  ANCAB  89  (May  20,  1982) 


80 
82 
83 


Mayberry,  Steve  D. ,  Mehrle  & 
Mark  Jennings,  82  IBLA  339 
(Sept.  12,  1984)  


Mayer,  Juanita  H. , 

60  IBLA  391  (Dec.  23,  1981) 


Page(s) 


444,  448, 
637,  910 


660,  796, 
811 


Matchett,  A.  D. , 

56  IBLA  231  (July  22,  1981) 


Matheson,  W.  E., 

62  IBLA  303  (Mar.  18,  1982) 

Mathews,  David  R., 

74  IBLA  320  (July  28,  1983) 


Mathews,  Ross  W., 

48  IBLA  71  (May  29,  1980) 


Mathis,  Bill,  et  al., 

61  IBLA  131  (Jan.  15,  1982) 


Mativo,  Susan, 

52  IBLA  134  (Jan.  16,  1981)  -- 


Matthews ,  Guy  A. , 

58  IBLA  246  (Oct.  6,  1981) 


Matthews  Scientific  Corp., 
76  IBLA  280  (Oct.  18,  1983) 

Mattlson,  Charles  A., 

46  IBLA  130  (Mar.  19,  1980) 


Mattler,  Martin, 

53  IBLA  323  (Mar.  26,  1981), 
88  I.D.  420  


Matuska,  Jack  T. , 

5  OHA  346  (Aug.  24,  1984) 

Matuszak,    David   F. , 

70  IBLA  11    (Jan.    6,   1983) 


Mauersberg  Coal  Co., 

2  IBSMA  63  (May  16,  1980), 
87  I.D.  176  


Maurer,  A.  J.,  Jr., 

61  IBLA  39  (Dec.  31,  1981) 


Maxwell,  Allen  J.,  Mary  A.  Janusz, 
47  IBLA  306  (May  19,  1980)  


665,  748, 

751,  785,  812 


334,  475 
312,  613 


266,  323, 
584 


786,  812 


330,  357, 
472,  591 


—  17,  48,  53, 

126,  162,  164, 

291,  340,  479, 

598,  631,  960 


440 


656,  698, 
718 


824,  863 
256,  920 


346,  479, 
610 


1032 


464,  503 


265,  321, 
578 


Mayers ,  Frank  K. , 

53  IBLA  53  (Feb.  27,  1981)  - 

Mayo,    Charles  &   Marie   G. , 

76   IBLA  107   (Sept.    21,   1983) 


Mays,  Jack  W. ,  Gary  L. 
Harrell,  66  IBLA  222 
(Aug.    16,   1982)   


M.D.C.,    Inc., 

57    IBLA  35   (Aug.   10,   1981) 


Mealue,  Michael  J., 

58  IBLA  35  (Sept.  17,  1981) 


Mecham,  Lloyd  J., 

81  IBLA  239  (June  6,  1984) 


Mechaneer,  Inc.,  Appeal  of, 
IBCA-1 362-6-80  (Apr.  8,  1981) 

Medicinebird ,  Homer  James, 
Estate  of,  8  IBIA  289 
(May  21,  1981)  


Meeks,  Richard  M.  (Mr.), 

Uniform  Relocation  Assistance 

Appeal  of,  4  OHA  173 

(July  13,  1981)  


4  OHA  196  (Oct.  13,  1981)  - 

Meinhart,  Arthur  E.  & 
Irwin  Rubenstein, 
46  IBLA  27  (Feb.  20,  1980) 


Meitler,  R.  R. ,  Alfred 
Babineau,  Hiel  Crum, 
70  IBLA  42  (Jan.  10,  1983) 

Melart,  Inc., 

52  IBLA  5  (Jan.  5,  1981)  -- 


Melbourne  Concept  Profit 
Sharing  Trust,  Joseph  F. 
Fiato,  Carl  Gerard, 
46  IBLA  87  (Feb.  28,  1980)  - 

Melcher,  Robert  B., 

56  IBLA  165  (July  20,  1981) 


687,  702 


28,  234, 

242,  309,  336, 
476,  600 


270,  353 


333,  474, 
501 


333,  474, 
501 


559,  567, 

569,  627,  1078, 
1084 


194 


-  428 

1055 
1052 


459,  651, 
763 


307,  490 


330,  591, 
638,  906 


821, 

837, 

859 

289; 

,    595 

TABLE  OF  DECISIONS  REPORTED 


LXIX 


Page(s) 

Mellor,  Valerie,  Elizabeth  R. 
Drozda,  49  IBLA  303 

(Aug.  20,  1980)  169,  390, 

700,  718,  737, 
959 

Melluzzo,    Frank, 

71    IBLA  178   (Mar.    10,   1983) 9,    507,    567, 

568,    574,    617 

Melsheimer,    Juanita   v.    Ass't 
Secretary  for   Indian  Affairs, 
11    IBIA  155   (Apr.   14,   1983), 

90   I.D.    165 71,   136, 

412,    432,    1007 

Memmott,    Hal    H. , 

77   IBLA  399   (Dec.    9,   1983) 153,   155, 

158 

Memmott,  Ralph, 

61  IBLA  116  (Jan.  6,  1982) 12,  554, 

934 
Mendenhall,  David, 

47  IBLA  298  (May  19,  1980) 265,  320, 

581 

Menominee   Tribal   Enterprises  v^. 
Acting    Deputy   Comm'r   of    Indian 
Affairs,    9   IBIA  141    (Dec.    22,   1981) 404 

Merchant,    Lawrence  H. , 

81    IBLA  360  (June    27,   1984) 377,    378, 

958 

Mermaid  Mining   Co., 

65   IBLA  172   (June   29,   1982) 335,    479, 

605 

Merritt,    Zenith   S., 

46  IBLA  24   (Feb.    20,    1980) 782,    837 

Mertle,  Gary  E., 

73  IBLA  4  (May  5,  1983) 309,  612 

Mesa  Petroleum  Co., 

47  IBLA  66  (Apr.  18,  1980) 403,  409, 

411 

81  IBLA  194  (June  1,  1984) 761,  777 

Messbauer,  Arthur  J., 

59  IBLA  173  (Oct.  26,  1981) 686,  700 

Messinger,  John  L. , 

45  IBLA  62  (Jan.  17,  1980) 656 

Messinger,  John  L. , 
James  M.  Chudnow, 
65  IBLA  20  (June  21,  1982)  685 

Messinger,  John  L. , 

Nor r is  C.  Delamore,  Jr., 

56  IBLA  1  (June  30,  1981)  4,  704, 

720,  916 
Metametrics,  Inc.,  Appeal  of, 

IBCA-1 5 52-2-82  (Oct.  27,  1982), 

89  I.D.  554 207 


Page(s) 

Metcalf,  Robert  T.  P. 
(Trust),  74  IBLA  252 

(July  22,  1983) 679,  692, 

713,  791 

Metro  Energy,  Inc., 

52  IBLA  369  (Feb.  19,  1981)  122,  229, 

242,  248,  719, 
738 

Metz,  George  W., 

56  IBLA  97  (July  15,  1981)  3,  703, 

720,  915 

Meyer,  Anton  J., 

59  IBLA  311  (Nov.  4,  1981) 333,  474, 

502,  639,  907, 
1004 

Meyer,  Henry  J.  &  Doris  A., 
Uniform  Relocation  Assis- 
tance Appeal  of ,  5  OHA 
224  (Nov.  7,  1983) 1060 

Meyer,  J.  Eugene, 

57  IBLA  124  (Aug.  25,  1981) 686,  700 

Meyring  Livestock  Co., 

69  IBLA  110  (Nov.  30,  1982) 131,  931 

Mezey,    Cliff, 

50   IBLA  157   (Sept.    30,   1980) 659,    687, 

700,    719 

(On   Reconsideration), 

66   IBLA  178   (Aug.   12,   1982) 690,    724 

Miami    Springs    Properties, 
2    IBSMA  399   (Dec.    23, 

1980),    87   I.D.    645 1015,   1016, 

1017,    1021 

Michael,    Robert   M. ,   et   ux., 

79  IBLA  255   (Mar.    5,   1984) 12,    445, 

532,    543,    619, 
986,    987,   1009 

Michaelson,  Harold  L. , 

65  IBLA  6  (June  17,  1982)  40,  238, 

244,  294,  335, 
486,  600 

Michigan  Wisconsin  Pipeline 
Co.  et_   al^,  64  IBLA  247 

(May  28,  1982)  670,  708, 

741,  745,  749, 
752,  787,  819, 
858 
Michigan  Wisconsin  Pipeline 
Co.,  Geosearch,  Inc., 
John  A.   Kochergen  (On 
Reconsideration) , 

80  IBLA  317  (May  7,  1984) 686,  716, 

792,  1061 

Michigan  Wisconsin   Pipeline 
Co.,    Inc.,    54    IBLA  190 
(Apr.    22,   1981)   853 


LXX 


TABLE   OF   DECISIONS   REPORTED 


Mid-America   Refining   Co., 
61    IBLA   84    (Dec.    31,    1981) 


Mid-Continent    Coal    &    Coke    Co., 
76    IBLA   312    (Oct.    19,    1983)    - 

78    IBLA  178    (Jan.    4,    1984)    — 

83    IBLA   56    (Sept.    25,    1984)    - 


Midas    International,    Inc., 
69    IBLA   251    (Dec.    21,    1982) 


Mikat,    Kurt   W., 

82    IBLA   71    (July   16,    1984) 

Mike,    Stanislaus, 

56  IBLA  69   (July  10,   1981) 


Miles,  W.  C, 

48  IBLA  214  (June  16,  1980) 


Millar,  Gregg  M. , 

74  IBLA  205  (July  18,  1983) 


Millard,  Arthur  &  Mary  Jane, 
77  IBLA  66  (Nov.  7,  1983)  - 


Miller,  Carol  V., 

66  IBLA  394  (Aug.  31,  1982) 


Miller,  Carrie  Standing  Haddon, 
Estate  of,  10  1BIA  128 
(Oct.  5,  1982)  


Miller,  Duncan, 

46  IBLA  285  (Mar.  27,  1980) 


Miller,  Edward  C, 

56  IBLA  388  (Aug.  3,  1981) 


Miller,  Eloise  &  David, 
56  IBLA  7  (June  30,  1981) 


Miller  ,  Jesse  L. , 

54  IBLA  187  (Apr.  22,  1981) 

Miller,  Judith  P.,  Appeal  of, 
5  ANCAB  46  (Aug.  26,  1980)  - 

Miller,  Robert  W.  & 
Marjorie  Eipper, 
51  IBLA  364  (Dec.  29,  1980) 


Miller,  Roy  M. ,  Jr., 

52  IBLA  52  (Jan.  6,  1981) 


Page(s) 

-  764,  882 

-  147,  453 

-  148,  453 

149,  453, 
910,  971 


306,  346, 
490,  610 


835 


29,  48, 

63,  391,  981 


267,  585, 
1088 


551,  576, 

618,  630,  983 


1042,  1045 
—  672,  708 


424,  426, 
428,  429 


644,  779, 
810 


276,  356, 
914 


1,  373, 

647,  664,  704, 
720 


3,  336, 
593 

■  79,  96 


228,  258, 

330,  356,  591, 
638,  905 


Milner,  John, 

76  IBLA  221  (Oct.  17,  1983) 

Milner,  Tom, 

45  IBLA  119  (Jan.  23,  1980) 


Milo  Werner  Co.,  Appeal  of, 

IBCA-1202-7-78  (Mar.  22,  1982), 
89  I.D.  100  


Milton,  Robert  G. , 

60  IBLA  104  (Nov.  20,  1981) 


Milton,  William,  Jr.,  Cordell 
Eldon  Eugene  &  Myrna  June 
Morgan,  Jackie  Lavern  Jarman, 
59  IBLA  182  (Oct.  27,  1981)  - 


Mineral  Investigation  & 
Development  Co., 
71  IBLA  398  (Mar.  31,  1983) 


Mineral  Life  Corp., 

81  IBLA  103  (May  30,  1984) 


Minerals  Engineering  Co., 
71  IBLA  402  (Mar.  31,  1983) 

Minexco,    Inc. , 

69   IBLA  379   (Jan.    4,   1983)   ■ 


Minium,   Jess   E. ,    Jr., 

54    IBLA   134    (Apr.    17,    1981)    


Minkler,    F.    C, 

71    IBLA  328   (Mar.    23,   1983) 


Minkler,    F.    C,    III, 
F.    C.    Minkler,    M.D. , 
59   IBLA  203   (Oct.    27,   1981) 


Minnier,    Willene, 

45   IBLA  1    (Jan.    8,   1980) 


121,    396 


Mi-Oro  Mining   Co., 

56    IBLA  179    (July    20,    1981) 

Mirialakis,    Paul, 

69   IBLA  121    (Dec.    3,    1982)   - 

Miskoff,    Steven   V., 

58   IBLA  32   (Sept.   16,   1981) 

Mitchell,  Charles  A.,  Sr., 
77  IBLA  266  (Nov.  30,  1983) 


Page(s) 
314,  494 
644,  697 

189,  204 


600, 


294,  341, 

639,  907, 

1004 


399, 


-  8,  143, 

901,  993, 

1081 


271,  307, 
491,  573 


559,  628, 
879,  1084 


505 


305,  489 


456, 


288,  336, 
476 


452,  455, 
677,  760, 
803,  1046 


740 


271,  467, 

495,  637,  905 


289,  595 


674 


333,  474, 

638,  907,  1004 


631 


TABLE  OF  DECISIONS  REPORTED 


LXXI 


Page(s) 

Mitchell,    Curtin  &   STAND, 

82   IBLA  275   (Aug.    31,    1984) 14,    881, 

947,   1049 

Mitchell  Energy  Corp., 

Texas  Gas  Exploration  Corp., 

68   IBLA  219   (Nov.    12,    1982) 368,   1071 

Mitchell,  Susan  E., 

53  IBLA  42   (Feb.    26,   1981) 621,   1086 

Mobil   Oil   Corp., 

65   IBLA  295   (July  13,   1982)    885,    954, 

970 

78  IBLA  107    (Dec.    20,    1983)    410,    942, 

968,    970 

79  IBLA  76   (Feb.    16,   1984)    439 

Modoc   Gem  &  Mineral    Society, 

58   IBLA  142   (Sept.    25,   1981) 339,    598 

Mohr,    Lorraine, 

50  IBLA  147   (Sept.    26,   1980) 263,    318, 

579 

Moncrief,  Deborah  B., 

76  IBLA  287  (Oct.  18,  1983) 714,  729 

Monk,  G.  H., 

47  IBLA  213  (May  13,  1980)  264,  271, 

282,.  319,  580 

Monk,   William  K. , 

68   IBLA  339   (Nov.    22,    1982) 691,    725 

Monroe,   H.    R. , 

75   IBLA  325   (Aug.    30,    1983)    308,    336, 

479,    611 

Monroe,  Robert  R. ,  Estate  of, 

9   IBIA  67   (Sept.    3,    1981) 415 

Monsanto  Co., 

51  IBLA  271  (Dec.  15,  1980) 823,  861 

82  IBLA  108  (July  24,  1984) 782,  877 

Montana  Bank  (Trustee), 

54  IBLA  359  (May  18,  1981)  743 

Monte,  Timothy  Edward, 

56  IBLA  315  (July  29,  1981) 332,  473, 

500,  638,  907, 
1004 

Montoya,  i .  F. , 

70  IBLA  93  (Jan.  11,  1983)  254,  277 

Montoya,  Richard  P., 
Garrett  R.   Quintana, 
Vernon  0.  Nielson, 
John  G.  Romero,  Mary  Ann 
Romero,  84  IBLA  52  (Nov.  29, 

1984)  154,  156, 

157,  159 


Page(s) 

Moody,  Floyd  R. , 

52  IBLA  153  (Jan.  21,  1981)  330,  357, 

591 

Moody,  Roland  F.  &  Jackie  H. 
(Appellants),  Aleknagik 
Village,  Alaska  (Respondent), 

67  IBLA  121  (Sept.  16,  1982)  71,  348, 

1050 

Moon,  Norman  L. , 

57  IBLA  1  (Aug.  5,  1981)  333,  474, 

638,  907,  1004 

Mooney,  Michael, 

61    IBLA  210   (Jan.    26,   1982) 334,    475, 

639,  907,    1004 

Moonwalker,    Inc., 

76  IBLA  53   (Sept.   19,    1983) 28,    234, 

242,    312,    336, 
476,    613 

Moore,  Edward  D.  &  Van, 
A.  L.  Anderson, 

68  IBLA  174  (Nov.  4,  1982) 107,  528 

Moore  ,  Esther  M. , 

61  IBLA  391  (Feb.  18,  1982) 334,  475 

Moran  Exploration,  Inc., 

63  IBLA  392  (Apr.  30,  1982)  652,  765 

Morgan,  Teddy  W. , 

59  IBLA  153  (Oct.  26,  1981)  333,  474 

Morin,  Robert  M. ,  Estate  of, 

9  IBIA  188  (Mar.  5,  1982)  417 

Morrill,  George  D. , 
H.  Grant  Noble, 

58  IBLA  211  (Sept.  29,  1981) 333,  474 

Morrison,  Gene  L. , 

77  IBLA  325  (Dec.  5,  1983)  216,  218 

Morrison,  Milton  L. , 

75  IBLA  107  (Aug.  11,  1983)  761 

Morrisroe,  Michael,  Jr., 

56  IBLA  49  (July  8,  1981)  825,  863 

Morry,  Billy, 

72  IBLA  13  (Apr.  4,  1983)' 46,  66, 

443,  445,  979 

Mosch  Mining  Co., 

75  IBLA  153  (Aug.  18, 

1983),  90  I.D.  382 271,  358 

Moses,  Beulah  (On 
Reconsideration) , 

60  IBLA  252  (Dec.  4,  1981)  62 

Mosley ,  Jack  M. , 
Charles  S.  Hertz, 

62  IBLA  220  (Mar.  10,  1982) 665,  687 


LXXII 


TABLE  OF  DECISIONS  REPORTED 


Motes,  John  T.  &  Marie, 

58  IBLA  62  (Sept.  21,  1981) 


Mountain  Enterprises  Coal  Co., 
3  IBSMA  338  (Sept.  25,  1981), 
88  l.D.  861  


Mountain  States  Telephone  & 
Telegraph  Co.,  60  IBLA  221 
(Nov.  30,  1981)  


79  IBLA  5  (Feb.  2,  1984)  - 

80  IBLA  128  (Apr.  5,  1984) 
84  IBLA  1  (Nov.  21,  1984)  - 


Mountaingrove ,  Jean  &  Ruth, 
67  IBLA  154  (Sept.  20,  1982) 


MTL  Systems,  Inc.,  Appeal  of, 
IBCA-1648-1-83  (Sept.  19, 
1984),  91  l.D.  296  


Mud  Fork  Coal  Corp., 
5  IBSMA  44  (Apr.  28, 
1983),  90  l.D.  181  - 


Page(s) 
291,  480 


Mountain  Bell, 

83  IBLA  67  (Sept.  26,  1984) 355,  925, 

939,  940,  1051 


230,  1017, 
1025,  1031 


49,  130, 

160,  351,  392, 
911,  927 


64  IBLA  164  (May  25,  1982) 49,  131,  160, 

351,  392,  912, 
927,  982 


132,  161, 

354,  912,  924 


133,  161, 

921,  927,  932 


356,  925, 
939,  940 


353,  933 


Moving  Services,  Ltd., 

IBCA-1 540-1 2-81  (Apr.  9,  1984)  171,  187, 

197,  201 


180 


Mulholland,  R.  L. , 

61  IBLA  175  (Jan.  26,  1982) 


67  IBLA  14  (Sept.  3,  1982)  - 

Mull,  Connie, 

63  IBLA  317  (Apr.  27,  1982)  ■ 

Mull,  Ervin  D. ,  Paul  Eichnolz, 
57  IBLA  278  (Aug.  31,  1981)  • 


1014,  1018, 

1019,  1029,  1036 


652,  667, 
796,  813 


652,  752 


772 


290,  501 


Mullins  &  Boiling  Contractors, 
4  IBSMA  156  (Sept.  21,  1982), 
89  l.D.  475  


41,   1013, 
1036 


Muniz,    Randolph   G.    (Mrs.), 
54   IBLA  237   (Apr.    27,   1981) 


332,  473 


Murase,  Elizabeth, 

47  IBLA  115  (Apr.  28,  1980) 

Murer ,  Christian  F. , 

57  IBLA  333  (Sept.  I,  1981) 


68  IBLA  356  (Nov.  22,  1982) 

75  IBLA  232  (Aug.  23,  1983) 

78  IBLA  172  (Dec.  30,  1983) 

Murphy,  Edward  P., 

48  IBLA  211  (June  16,  1980) 

Murphy,  George  W. , 

48  IBLA  123  (May  30,  1980)  • 


Murphy,  John,  Walter  C. 
Henderson,  58  IBLA  75 
(Sept.  22,  1981)  


Murphy,  Nicholas  J., 

71    IBLA  368   (Mar.    28,   1983) 


Murray,    Eric, 

47    IBLA  112    (Apr.    28,    1980) 


Murray,    Ross, 

62   IBLA   7   (Feb.    23,    1982) 


Muslow,    James,    Sr., 

51    IBLA  19   (Oct.    28,    1980) 


(On    Reconsideration), 

65   IBLA  352   (July  16,   1982) 


Myers,    Robert    W. , 

63  IBLA  100  (Mar.  31,  1982) 


Naartex  Consulting  Corp., 
48  IBLA  166  (June  9,  1980) 


Naas,  Richard  E.  &  Gloria  M. , 
Michael  D.  &  Echo  Ayoob, 
57  IBLA  266  (Aug.  28,  1981)  - 

Nabesna  Native  Corp.,  Inc.  (On 
Reconsideration),  83  IBLA  82 
(Sept.  28,  1984)  


Pag 

;e(s) 

686, 

698 

129, 

442, 

893 

■   781, 

,    868 

129, 

443, 

893 

779,  781 


284 


228,  258, 

261,  347,  1050 


—  17,  27,  48, 

162,  164,  230, 

233,  242,  260, 

278,  291,  480, 

550,  1005 


307,  611, 

639,  908,  1005 


318,  468, 

562,  906,  1003 


338,  596 


3,  646, 

660,  767,  795, 

801,  811,  820, 

840 


768,  797, 
814,  820 


21,  231, 

437,  669,  689, 
722,  748 


645,  751, 
986 


338,  596 


92,  120, 

643,  956,  964, 
971 


TABLE  OF  DECISIONS  REPORTED 


LXXIII 


Page(s) 

Naguib  School  of  Sculpture, 
Inc.,  Uniform  Relocation 
Assistance  Appeal  of, 
5  OHA  148  (Sept.  13,  1983) 1056 

Nakaoka ,    R.    T. , 

81  IBLA  197   (June   1,    1984)    761,    777 

Nambe    Pueblo   v.    Deputy   Ass't 
Secretary — Indian   Affairs 
(Operations),    13    IBIA   53 
(Dec.    7,    1984)    137,    401 

NANA   Regional    Corp., 
Appeal   of,    4  ANCAB    236 
(May  12,    1980)   81 

Naslund,    Stephen   M. , 

79   IBLA  252   (Mar.    5,    1984) 683,    798, 

817 

National  Institute  for  Community 
Development,  Inc.,  Appeal  of, 
IBCA-1185-3-78  (Mar.  28,  1980), 

87  I.D.  116 169,  171, 

193 

National    King   Coal,    Inc., 

76    IBLA  124    (Sept.    26,    1983)    147,    150, 

151 

National  Outdoor  Coalition, 

59   IBLA   291    (Oct.    30,    1981) 275,    359, 

1063 

National  Public  Lands  Task 
Force  et_   al^,  66  IBLA  340 
(Aug.  26,  1982)  367 

National  Public  Lands  Task 
Force,  Nevada  Outdoor 
Recreation  Ass'n,  Inc., 

70  IBLA  214  (Jan.  24,  1983)  23,  34, 

281,  282,  901, 
999 

National  Wildlife  Federation, 

62  IBLA  73  (Feb.  25,  1982) 220,  222, 

633 

82  IBLA  303  (Sept.  5,  1984)  224,  254, 

277,  634,  966 

Native  Americans   for   Community 
Action   v.    Deputy   Ass't    Secre- 
tary— Indian  Affairs    (Opera- 
tions),  11    IBIA  214   (July  1, 

1983),    90   l.D.    283 44,   165, 

232,    260,    375, 
402,    436,    910, 
917 
Natural    Gas   Corp.   of   California, 

59   IBLA   348   (Nov.    5,   1981) 763,    7  71 

Navajo   Resources,    Inc.   v.    Acting 
Deputy  Ass't    Secretary — Indian 
Affairs    (Operations),    10    IBIA   72 
(Aug.    25,   1982),    89   I.D.    412 409,    412 


Page(s) 

Navajo   Tribe  of    Indians, 

82    IBLA   387   (Sept.    13,    1984)   810 

Navajo   Tribe  v_.    Comm'r  of 
Indian   Affairs,    10    IBIA   78 
(Aug.    30,    1982),    89   I.D.    424 402 

Navarro,    Kenneth, 

64    IBLA   357   (June   15,    1982) 69,    72, 

802,   1075, 
1081,    1090 

Navo,  Githa  T.  , 

73  IBLA  277  (June  7,  1983)  294,  335, 

479,  600 

Naylor,  Bruce,  Bill  Barney, 
Darrell  Taylor,  74  IBLA 

201  (July  18,  1983)  28,  234, 

242,  309,  335, 
476,  600 

Neakok,  Patsy  Karl  & 

Smiley  A.  C,  48  IBLA  377 

(July  11,  1980)  268,  348, 

1050 

Neechootaalichaagat  Corp., 

79  IBLA  301  (Mar.  20,  1984)  92 

Neff,  Charles  Y.  , 

64  IBLA  234  (May  27,  1982) 639,  669, 

689,  707,  721, 
907,  1005 

Neill,  John  C, 

80  IBLA  39  (Mar.  28,  1984)  466,  502, 

567,  628,  1078, 
1084 

Nejedly,  John  A.,  Contra 
Costa  Youth  Ass'n, 
80  IBLA  14  (Mar.  28,  1984)  460,  634 

Nekeferoff,  Bill, 

62  IBLA  170  (Mar.  8,  1982)  64,  72 

Nekoosa  Contracting  Corp., 
Appeal  of,  IBCA-1408-11-80 

(June  30,  1981)  175,  184, 

186,  199 

Nelbro  Packing  Co., 

5  ANCAB  174  (Mar.  9,  1981), 

88  I.D.  352 76,  84,  94 

63  IBLA  176  (Apr.  8,  1982)  352,  926, 

930,  936 

Nell ,  Vernon  J. , 

66  IBLA  171  (Aug.  12,  1982)  302,  606 

Nelson,  Andrew  H. , 

58  IBLA  220  (Sept.  30,  1981) 233,  826, 

842,  864 


LXX1V 


TABLE  OF  DECISIONS  REPORTED 


Nelson,  Charles  W.  &  Lucy  A., 
75  1BLA  115  (Aug.  15,  1983) 


Page ( s ) 


354,    931, 
937 


New   Spirit   Mining  Corp., 

76   IBLA  252   (Oct.   17,   1983) 


Page(s) 


557,  614, 
626 


Nelson,  Jacqueline  E., 

47  IBLA  12  (Apr.  10,  1980) 


520,  552, 
620,  1079 


Newby,  Nicolaus  P., 

60  IBLA  264  (Dec.  15,  1981) 


341,  479, 
601 


Nelson,  Janie  S.,  Terry  L. 
Sullivan,  55  IBLA  289 
(June  25,  1981)  


Nelson,  Leonard  W. ,  Sr. , 

61  IBLA  353  (Feb.  11,  1982) 


Nelson,  Loren, 

56  IBLA  352  (Aug.  3,  1981) 


Nelson,  Walter  E.  &  Thomas  C. , 
75  IBLA  269  (Aug.  26,  1983)  - 


Nequoia  Ass'n, 

60  IBLA  386  (Dec.  23,  1981) 


Nero  &  Associates,  Inc., 
Appeal  of,  IBCA-1292-8-79 
(Feb.  19,  1981),  88  I.D.  304 


Nevada,  et  al.,  State  of, 
62  IBLA_153_(Mar.  5,  1982) 


337, 

565, 

594 

342, 

479, 

602 

333 

,  473 

308, 

336, 

479 

,  611 

114, 

951, 

969 

173,    174, 

181,   183,    188, 
191,    199,    201 


279,    362, 
1066 


Newcomb,    Bruce   C, 

48   IBLA  263   (June   30,   1980) 


Newcomb,    George    P., 

73  IBLA  104  (May  23,  1983) 


Newman,  Dave  R. , 

57  IBLA  23  (Aug.  6,  1981) 


Newman  Partnership, 

79  IBLA  281  (Mar.  20,  1984) 


NFL  Partnership,  Main  Street 
Federal  Energy  Co., 
82  IBLA  75  (July  17,  1984) 

Nichols,  Woodie,  Estate  of, 
69  IBLA  382  (Jan.  4,  1983) 


214,  215, 
217,  959 


28,  233, 

242,  308,  335, 
476,  600 


274,  333, 

474,  500,  571, 
638,  907,  1004 


715,  731 


Newsom,  Lee  R.  , 

58  IBLA  325  (Oct.  16,  1981) 333,  474, 

639,  907,  1004 


2,  682 


28,  233, 

242,  306,  335, 
475,  609 


Nevada  Pacific  Co.,  Inc., 
46  IBLA  208  (Mar.  24,  1980) 


Neves,  Richard  E., 

69  IBLA  44  (Nov.  29,  1982)  - 

Nevitt,  Richard  L. , 

47  IBLA  257  (May  13,  1980)  - 

78  IBLA  300  (Jan.  10,  1984) 

(On  Judicial  Remand), 

84  IBLA  192  (Dec.  21,  1984) 

New  Mexico  Broadcasting  Co., 
60  IBLA  163  (Nov.  24,  1981) 


228,  258, 

282,  316,  356, 
578 


305,  489 


394 

56,  67,  73 


-  57,  395 
351,  919 


Nicholson,  C.  H. , 

75  IBLA  234  (Aug.  23,  1983)  - 

Nicholson  Construction  Co., 
Appeal  of,  IBCA-1 711-8-83 
(Nov.  30,  1983),  90  I.D.  494 

Nicksic,  Edward  E. , 

75  IBLA  4  (Aug.  2,  1983)  


Niederer,  William  C,  et  al., 
70  IBLA  55  (Jan.  10,  1983)  • 


461,  807 

193,  970 
650,  735 


244,  250, 

307,  335,  479, 
610 


Nielsen,  D.  L. ,  R.  W.  Tompkins, 

57  IBLA  114  (Aug.  25,  1981)  338,  356, 

478,  565,  596, 
638,  906 


New  Mexico  Natural  History 
Institute,  78  IBLA  133 
(Dec.  29,  1983)  


372,   1073 


Nielson,   Morrill   A., 

48    IBLA   398   (July   11,    1980) 


16,   121, 
637,    905 


New  Mexico,    State   of, 
(On   Reconsideration) 
50   IBLA   367    (Oct.    21,    1980) 


437,  988 


62  IBLA  249  (Mar.  15,  1982) 343,  483, 

636 
Nielsons,  Inc.,  Appeal  of, 

IBCA-1 536-11-81  (Sept.  22,  1982)  178,  211 


TABLE  OF  DECISIONS  REPORTED 


LXXV 


Page(s) 

Niernberger,  Barbara  J., 
Thomas  H.   Connelly, 
53  IBLA  112  (Mar.  4,  1981), 

88  I.D.  347 743,  783, 

811,  876 

Nilson,    Barry   C, 

5  OHA  79   (Jan.   18,   1983)    41,   131, 

238,    256,    920, 
950 

Nissley,  Warren  W., 

73  IBLA  234  (May  31,  1983) 678,  712, 

790 

N.  J.  Riebe  Enterprises,  Inc., 
Appeal  of,  IBCA-1266-5-79 
(July  30,  1980),  87  I.D.  337 170,  184 

N.  L.  Baroid  Petroleum  Services, 

60  IBLA  90  (Nov.  19,  1981) 275,  334, 

475,  503 

Noon,  Don, 

68  IBLA  211  (Nov.  10,  1982) 290,  595 

Noranda  Exploration,  Inc., 

69  IBLA  317  (Dec.  27,  1982) 451,  894 

71  IBLA  9  (Feb.  10,  1983) 451,  894 

Nordmark,  Patricia  &  William, 

6  ANCAB  157  (Nov.  30,  1981), 

88  I.D.  1028 87,  102,  104 

Nordstrom,  Lawrence, 

67  IBLA  398  (Oct.  12,  1982)  302,  607 

Norman,  James  R. , 

67  IBLA  223  (Sept.  23,  1982)  342,  602 

Norsoph,  Harold  J., 

78  IBLA  150  (Dec.  29,  1983) 681,  789, 

815 

Nortex   Gas   &   Oil   Co., 

72  IBLA  379   (May   4,   1983) 760,    775 

North  Central   Oil   Corp., 

62   IBLA  38   (Feb.    24,    1982)   745 

Northcutt,    B.    H. , 

75   IBLA  305   (Aug.    30,   1983)    118,   138, 

761,    955,    968 

Northern  Electric  Cooperative, 
Inc.,  66  IBLA  121 

(Aug.  10,  1982)  353,  373, 

936 

Northern  Minerals  Co., 
Northern  Coal  Co., 
71  IBLA  129  (Mar.  7,  1983) 146,  450 

Northern  Stone  Supply, 

61  IBLA  36  (Dec.  29,  1981) 295,  482, 

503,  601 


Page(s) 

Northway,  Emma  Jonathan, 

46  IBLA  326  (Apr.  4,  1980) 58,  60,  888 

Northway  Natives,  Inc., 

4  ANCAB  207  (Apr.  21,  1980)  81,  100, 

121,  1087 

4  ANCAB  238  (May  20,  1980)  80 

4  ANCAB  247  (June  2,  1980)  81 

4  ANCAB  350  (July  30,  1980)  75,  81,  85 

5  ANCAB  123,  (Dec.  12,  1980) 

87  I.D.  603 81,  83 

5  ANCAB  147  (Jan.  5,  1981), 

88  I.D.  14 79,  85 

5  ANCAB  168  (Feb.  26,  1981)  81 

6  ANCAB  1  (Aug.  5,  1981), 

88  I.D.  711  77,  78, 

82,  108 

6  ANCAB  338  (Jan.  29,  1982)  82 

Northway  Natives,  Inc., 
Doyon  Ltd.,  69  IBLA  219 

(Dec.  17,  1982),  89  I.D.  642 101,  102, 

104,  106 

Northwest   Exploration  Co., 

73   IBLA  123   (May    23,    1983)    711,    790, 

847 

Northwest  Explorations,  Inc., 
52  IBLA  87  (Jan.  12,  1981), 
88   I.D.    31    11,    46, 

164,    553,    621, 

959,    993,    1077, 

1079,  1080,  1088 

Northwest  Mining  &  Mercantile, 
Inc.,  46  IBLA  360 
(Apr.  8,  1980)  317,  468 

Northwest  Pipeline  Corp., 

65  IBLA  245  (July  9,  1982) 131,  928, 

939 

(On  Reconsideration), 

77  IBLA  46  (Nov.  1,  1983) 132,  923, 

928 

(On  Reconsideration), 

83  IBLA  204  (Oct.  18,  1984)  133,  925, 

929,  939 

Northwestern  Colorado 
Broadcasting  Co., 

49  IBLA  23  (July  15,  1980) 130,  159, 

268,  350,  923, 
1089 

Norton,  Betty, 

48  IBLA  184  (June  9,  1980) 324,  469 


LXXV1 


TABLE  OF  DECISIONS  REPORTED 


Notestine,    Tom, 

73   IBLA  268   (June    7,    1983) 


73   IBLA  320   (June    7,    1983) 


Novotny,   Alvyn   G. , 

55   IBLA  196   (June   16,    1981) 


NP  Energy  Corp. , 

72    IBLA  34   (Apr.    6,   1983) 


Nucorp  Energy,  Inc., 

73  IBLA  101  (May  23,  1983) 


Nugget  Oil  Corp., 

61  IBLA  43  (Dec.  31,  1981)  -- 


Nukala,  Marvin  E., 
64  IBLA  313 
(June  10,  1982)  ■ 


Nunapitchuk,  Ltd., 

Appeal  of,  5  ANCAB  139 
(Dec.  18,  1980)  


Nunez,  Angel  v.  U.S.  Fish 
&  Wildlife  Service, 
4  OHA  25  (July  1,  1980) 


Nyce,    Ray, 

58   IBLA  192   (Sept.    29,    1981) 


0A0  Corp.,    Appeal   of, 

IBCA-1427-1-81    (Sept.    15,   1981) 

Oberbillig,    Harlow  H. , 

57   IBLA  336   (Sept.    1,    1981)   


Oberg,    Carl, 

46   IBLA  319   (Apr.    4,   1980)   - 

O'Brien,   Anthony, 

77    IBLA  154   (Nov.    16,    1983) 


Occidental   Geothermal,    Inc., 
48   IBLA  400  (July  11,   1980) 


62    IBLA  22   (Feb.    24,    1982) 

O'Connell,    R.    K. , 

Texas  American   Oil   Corp., 

et   ah,    76   IBLA  376 

(Oct.    25,   1983)   


Page(s) 


806,    820, 
1083 

277,    807, 
1000 


664,    687, 
720 


—  832,    870 
4,    833,    871 


771,    803, 
1074 


292,    605, 

639,    908,   1005 


68,    77,    78, 
81,   108 


30,    46,    374 
33,    474 


187 


439, 

478, 

571, 

,  597 

317, 

,  467 

23, 

117, 

896, 

,  954 

15, 

379, 

382 

376, 

,  379 

833,    843, 
871 


Odell,    Phyllis   H., 

75   IBLA  313   (Aug.    30,    1983) 370,    713, 

807,    816,   1072 


Offerle,    R.   W., 

77   IBLA  80  (Nov.    9,   1983)   - 

Ogden,    Roger    K. , 

77    IBLA  4   (Oct.    31,   1983), 
90   I.D.    481   


O'Grady,    Valentine  M. , 

Administrator  of   Estate  of, 
47   IBLA  83   (Apr.    21,    1980)   ■ 

O'Hara,    Keith  R. , 

58   IBLA  59   (Sept.    21,   1981) 


Ohbayashi-Gumi ,    Ltd . , 

Appeal   of,    IBCA-1 785-3-84 
(Sept.    25,   1984),    91    I.D.    311 


Ojai  Oil  Co. , 

49  IBLA  33  (July  21,  1980) 


Ojurovich,  Joseph, 

54  IBLA  100  (Apr.  15,  1981) 


55  IBLA  182  (June  15,  1981) 


Old  Ben  Coal  Co. , 

2  IBSMA  38 

(Apr.  3,  1980),  87  I.D.  119  • 

Old  Home  Manor,  Inc., 

3  IBSMA  241  (Aug.  13,  1981), 
88  I.D.  737  


Old  Hundred  Gold  Mining  Co., 
63  IBLA  56  (Mar.  30,  1982) 


Oliver,  0.  Glenn, 

73  IBLA  56  (May  12,  1983) 


Olney,    Elmer  A.,    Estate  of, 
8   IBIA  166   (Oct.    23,   1980) 


0'Loughlin,    John  J., 

50   IBLA  50   (Sept.    15,   1980) 


Olsen,  Dolores  & 

Wesley  E.  Mace,  et  al., 
45  IBLA  232  (Feb.  4,  1980) 


Page(s) 
6,  354,  937 


—  24,  214,  216 


822,  838 


274,  333, 
474,  571 


188,  189, 

191,  197, 
201,  202,  966 


646,  756, 
769 


332,  473, 

498,  638,  906, 
1004 


332,  473, 

638,  907, 

1004 


1027 


1009,  1016, 
1032 


—  17,  48,  162, 

164,  297,  334, 

479,  603,  981 


556,  625, 

994,  1082,  1091 


415,  421 


823,  839, 
906 


16,  21, 

255,  462,  519, 
562,  575,  1087 


TABLE  OF  DECISIONS  REPORTED 


LXXVII 


Page ( s ) 


Page(s) 


Olsen,  William  Scott, 

65  IBLA  274  (July  12,  1982) 


Olson,    D.   M., 

76   IBLA  344   (Oct.    24,    1983) 


Olson,    Pete,    Heirs  of, 

63   IBLA  64   (Mar.    30,    1982) 

Olympic,   Mary, 

47   IBLA  58   (Apr.    14,   1980) 


(On  Reconsideration), 

65  IBLA  26  (June  22,  1982) 

Omco,  Inc. , 

55  IBLA  77  (June  1,  1981)  - 


Ondreako,  Janice  Fay, 
I.  D.  Monaghan, 
53  IBLA  128  (Mar.  5,  1981) 


Onet,    Victor  M. ,    Jr., 

81    IBLA  144   (May   31,   1984) 


(On  Reconsideration), 

82  IBLA  241  (Aug.  27,  1984) 


Ontario  Flight  Service,  Inc., 
Appeal  of,  IBCA-1812  (A-76), 
(Sept.  20,  1984),  91  I.D.  321 


(On  Reconsideration), 

IBCA-1812  (A-76)  (Dec.  12,  1984), 

91  I.D.  362  


345,  477, 

606,  639,  908, 
1005 


Onyx  Corp. , 

1BCA-1 350-4-80  (Apr.  14,  1982) 

Ore,  Clarence  C. ,  ^t  al., 

4  0HA  125  (Feb.  24,^981)  


Oregon  et  al. ,  1,  State  of, 
78  IBLA  255  (Jan.  10,  1984), 
91  I.D.  14  


Oregon  et  al.,  II,  State  of, 
80  IBLA  354  (May  10,  1984), 
91  I.D.  212  


681,  714, 
7  30 


62 


60,  226, 
227 


65,  1091 


337,  477, 
499,  594 


287,  475, 
498 


643,  942, 
1090 


52,  1007 


879 


879 


172 


438 


—  10,  232, 

255,  922, 

1001,  1049 


6,  9, 

438,  988,  1001, 
1003,  1043 


Oregon  Natural  Resources 
Council,  78  IBLA  124 
(Dec.  27,  1983)  


35,  118, 

138,  280,  357, 
946,  955,  966 


Oregon  Portland  Cement  Co., 
6  ANCAB  65  (Aug.  25,  1981), 
88  I.D.  760  


66  IBLA  204  (Aug.  13,  1982) 

(On  Judicial  Remand), 

84  IBLA  186  (Dec.  21,  1984) 

Oregon  Shores  Conservation 
Coalition,  Bruce  Waugh , 
83  IBLA  1  (Sept.  17,  1984)  - 


Oregon,  State  of,  Office 
of  State  Forester, 
78  IBLA  13  (Dec.  12,  1983) 

Oregon  Wilderness  Coalition, 
45  IBLA  347  (Feb.  7,  1980) 


71  IBLA  67  (Feb.  22,  1983) 


Orlando,  Don  S. ,  et  al . , 
64  IBLA  7  (May  4,  1982) 


O'Rourke,  Juanita  M. ,  Uniform 
Relocation  Assistance  Appeal 
of,  5  OHA  300  (Apr.  16,  1984) 

Ortman,    Jack, 

76   IBLA  200   (Oct.    6,   1983)    — 


Osborn,    Lela  M. , 

49   IBLA  146   (July   30,   1980) 

Osborn,    Lloyd   J. , 

64   IBLA  21    (May   6,    1982)    — 


Osborn,  Lloyd  J., 
P.G.C.S.,  Ltd., 
59  IBLA  323  (Nov.  5,  1981) 

Osborn,  Russell  L. , 

62  IBLA  104  (Mar.  1,  1982) 


Osmer,  Louis  L. ,  Jr.,  et  al . , 
56  IBLA  30  (July  8,  1981)  - 

Osprey  River  Trips,  Inc., 

83  IBLA  98  (Oct.  1,  1984)  - 


Otani ,  Nancy  Y. , 

58  IBLA  38  (Sept.  17,  1981) 


-  75,  79,  90, 
97,  107,  110, 
524,  575,  909 


275,  505 

275,  942 


36,  138, 
224,  635 


1043,  1045 


262,  632, 

879,  922 

—  28,  32,  113, 

271,  358,  880, 

1063 


364,  1067, 
1092 


1053 


680,  713, 
729,  734 


318,  587 


292,  334, 
475,  598 


333,  474,  500 


114,  951, 
969 


439,  570 


36,  281, 
901,  998 


705 


LXXV1I1 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Otay   Mining   Co. , 

62    IBLA  166   (Mar.    8,    1982) 21,  229, 

274,    288,  436, 

571,    593,  639, 

907,  1004 

Otegui ,  Frank, 

49  IBLA  40  (July  21,  1980) 325,  469, 

562,  586 

Otis  Energy ,  Inc.  , 

52  IBLA  316  (Feb.  19,  1981) 840,  862 

Ott,  Herbert  I., 

68  IBLA  336  (Nov.  22,  1982) 673,  725 

Otter  Slide  Timber  Sale, 
In   re ,  75  IBLA  380 

(Aug.  31,  1983)  880,  946, 

1049 

Our  Turn  Now  Ass'n, 

77  IBLA  24  (Oct.  31,  1983) 639,  714, 

729,  908 

Outdoor  Adventures,  S.W., 

50  IBLA  90  (Sept.  17,  1980) 999 

Ouzinkie  Native  Corp.  v. 
Opheim,  Edward  N. , 

83  IBLA  225  (Oct.  19,  1984) 51,  55, 

67,  75,  120, 
127,  394,  984 

Ouzinkie  Native  Corp.  v_. 
Opheim,  Edward,  Sr . , 
45  IBLA  198  (Jan.  30,  1980) 25,  54, 

59,  74,  965 

Overman,  Douglas  M. , 

62  IBLA  397  (Mar.  25,  1982)  334,  475, 

500 

Overthrust  Oil  &  Gas  Corp., 
52  IBLA  119  (Jan.  13,  1981), 

88  l.D.  38 824,  840, 

862,  906 

Owen,  David  F., 

45  IBLA  26  (Jan.  14,  1980)  656 

45  IBLA  206  (Jan.  30,  1980)  656,  697 

46  IBLA  263  (Mar.  27,  1980)  656 

49  IBLA  131  (July  28,  1980) 659,  700 

Owens,  Clarence  W.  &  Anna  F., 

47  IBLA  149  (May  6,  1980)  317,  467 

Owens,  Homer, 

75  IBLA  335  (Aug.  30,  1983) 40,  237, 

244,  250,  313, 
336,  494 

81  IBLA  402  (June  29,  1984) 560,  628 


Page(s) 

Owens ,    Jeanne    G. , 

47   IBLA  172   (May   7,   1980)   263,    318, 

580 

Owyhee   Calcium    Products, 
Inc.  ,    72    IBLA   235 

(Apr.    26,   1983)   125,    556, 

567,    573,    574 

Owyhee    Cattlemen's   Ass'n, 
Idaho   Board   of    Land 
Comm'rs,    Idaho   Cattlemen's 

Ass'n,    71    IBLA  4   (Feb.    10,   1983)   279,    368, 

1071 

Oxy   Petroleum,    Inc., 

52  IBLA  239   (Feb.    6,   1981)   3,    701, 

719 

69   IBLA   357   (Jan.    3,    1983)    709,    789 

Ozark-Mahoning  Co. , 

74  IBLA   355   (July   28,    1983) 448 

76   IBLA  294   (Oct.    18,    1983)   448 

Pacific   Coast   Mines,    Inc., 

53  IBLA  200   (Mar.    17,   1981) 287,    471 

Pacific   Coast    Molybdenum   Co., 
_In  re,    68   IBLA  325 

(Nov.    22,    1982)    572,    965, 

985,    986 

75  IBLA  16   (Aug.    5,    1983), 

90   l.D.    352 465,    531, 

543,    548,    573, 
887,    950,    987 

Pacific    Power   &   Light   Co., 

45   IBLA  127   (Jan.    23,    1980) 129,    389, 

441,    444,    890, 

897,   1006,    1008, 

1041,    1042,    1050, 

1051,   1092 

65  IBLA  50  (June  23,  1982)  131,  352 

Pacific  Transmission  Supply  Co. 
&  Raymond  Chorney, 
53  IBLA  204  (Mar.  18,  1981)  780,  862 

Packard,  Bernard  E. ,  et  al., 

58  IBLA  308  (Oct.  16,  1981) 292,  481, 

501,  639,  907, 
1004 

Paddock,  Juanita  v_.   Area 

Director,  Navajo  Area  Office, 
Bureau  of  Indian  Affairs, 

10  IBLA  382  (Oct.  15,  1982) 52,  135, 

435,  917,  958 

Padilla,    Cleotilde, 

52   IBLA  248   (Feb.    6,   1981)   888 


TABLE  OF  DECISIONS  REPORTED 


LXXIX 


Page(s) 


Page    Investment   Co., 

74   IBLA  163  (July  12,    1983) 


Paglee,   M.    Robert, 

59   IBLA  192   (Oct.    27,   1981) 


68   IBLA  231    (Nov.   16,   1982) 

Paige  ,    Lowell  M. , 

52   IBLA  137   (Jan.    16,    1981) 

Paine,  John  A., 

66  IBLA  77  (July  29,  1982)  - 

Paine,  Joseph  J.  C, 

83  IBLA  145  (Oct.  9,  1984)  - 


28,  234, 

242,  311,  335, 

476,  613,  639, 

908,  1005 


803,  855, 
858,  990 

-  759,  773 

-  286,  591 


62 


Paiute  Oil  &  Mining  Corp., 

67  IBLA  17  (Sept.  3,  1982)  


138,  836, 

874,  915,  992 


124,  141, 

631,  672,  787, 
804,  1091 


69  IBLA  172  (Dec.  14,  1982) 


Paliombeis,  Apostolos, 

64  IBLA  119  (May  19,  1982) 


674,  787, 
805 


Pallin,  Irene  &  Edward  E. 
Mitchell,  Jr.,  80  IBLA  383 
(May  14,  1984)  


828,  843 


403,  413 


Palmyra  Mines,  Inc., 

53  IBLA  89  (Mar.  2,  1981)  — 


-  20,  228, 

259,  287, 

475,  498 


Pan  Alaska  Fisheries,  Inc., 
74  IBLA  295  (July  27,  1983) 


Pandora  Petroleum  Co., 

74  IBLA  173  (July  13,  1983) 


7,  13, 

54,  69,  72, 
1079,  1083 


Paneak,  Simon,  Heirs  of, 

55  IBLA  305  (June  25,  1981)  -- 


Paoluccio,  Robert,  II,  et  al . , 
70  IBLA  118  (Jan.  13,  1983)  - 


692,  712, 
728 

-  63,  391, 

442,  981 


244,  250, 

305,  335,  479, 
609 


Papaeliou,  Junerwanda  J., 
Mildred  Lucille  Gulick, 
60  IBLA  128  (Nov.  24,  1981)  — 


Papulak,  Milan  S. , 

63  IBLA  16  (Mar.  26,  1982) 


243,  294, 

341,  503,  601 


Paradise  Oil,  Water  &  Land 
Development,  Inc., 
68  IBLA  268  (Nov.  17,  1982) 


Parent,  Evelyn  L. , 
George  V.  Hall, 
66  IBLA  147  (Aug.  10,  1982) 


Parish  Chemical  Co., 

57  IBLA  240  (Aug.  27,  1981) 


Park  City  Chief  Mining  Co., 
57  IBLA  342  (Sept.  3,  1981) 


57  IBLA  346  (Sept.  3,  1981) 


Parker,    Elmer   J., 

61    IBLA  248   (Jan.    28,    1982) 


Parker,    Trent   J., 

49   IBLA  209   (Aug.   11,   1980)   


51    IBLA  178   (Dec.    2,   1980) 


Parkland   Design  &   Develop- 
ment  Corp.,    Appeal  of, 
IBCA-1 442-3-81    (Aug.    24,   1982) 


Parks,    Phil   E., 

69   IBLA  48   (Nov.    29,   1982) 


Parsons,   Wilbur   R. , 
73   IBLA  6   (May   5,    1983) 


Pasak,    John  F.,   et   al. , 

71    IBLA   334   (Mar.    28,   1983) 


Pascale,   Margaret   G. , 

59   IBLA  124   (Oct.    26,   1981)   -- 


694,    765 


83   IBLA  268   (Oct.    25,    1984) 


Patchen,    Dale    I.    &   Guy  W. , 
61    IBLA  185   (Jan.    26,   1982) 


Pate,    R.    L. ,    Sr., 

63   IBLA  233   (Apr.   19,   1982) 


Page(s) 


131,  353, 
936 


302,  488 


338,  478 


339,  479, 
597 

339,  474, 
597 


706,  786, 
843 


Parker,  Kenneth  K. , 

48  IBLA  129  (May  30,  1980) 272,  284, 

469,  496,  637, 
906 


800,  992, 
1076 


801 


182 


244,  249, 

305,  335,  479, 
609 


309,  491 


556 


651,  705 
685 


17,  258, 

334,  475,  639, 
907,  1004 


298,  604 


LXXX 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Page(s) 


Pathfinder  Mines  Corp., 

70  IBLA  264  (Jan.  26,  1983), 
90  I.D.  10  


(On  Reconsideration), 

76  IBLA  276  (Oct.  18,  1983) 


Patten,  Lowell  L. , 

52  IBLA  299  (Feb.  10,  1981) 


55  IBLA  125  (June  3,  1981) 


Patterson,  Edna  L. , 

64  IBLA  316  (June  10,  1982) 


Patterson,  Hank, 

71  IBLA  109  (Feb.  28  ,  1983) 


Paug-Vik,  Inc.,  Ltd., 
Appeal  of,  5  ANCAB  59 
(Sept.  24,  1980),  87  I.D.  422 

Paul,  Lawrence, 

63  IBLA  275  (Apr.  19,  1982)  — 


Pauley,  James  B., 

53  IBLA  1  (Feb.  26,  1981) 


Pawnee,  Jesse,  Estate  of, 
12  IBIA  277  (June  11,  1984) 

Pay,  Donald, 

68  IBLA  26  (Oct.  21,  1982)  - 

Payne,  Barbara, 

73  IBLA  381  (June  15,  1983) 


Pays,  Frank,  Estate  of, 

10  IBIA  61  (July  30,  1982)  - 

Payton,  Bernita  Elizabeth 
Stamp,  Estate  of, 
9  IBIA  200  (Mar.  22,  1982)  ■ 

Peabody  Coal  Co., 

53  IBLA  261  (Mar.  23,  1981) 


79  IBLA  58  (Feb.  9,  1984) 


Peabody   Coal   Co.   v.    Office  of 
Surface   Mining   Reclamation  & 
Enforcement,    79    IBLA  14 
(Feb.    3,    1984)   


20,  231, 

260,    556,  897, 

898,    902,  991, 

1075,  1078 


964 


17,   162, 

286,    638,    906, 
1005 


337,    477, 
594 


300,    605 


400,    889 


75,    84,    99 


293,    335, 

479,    502,    600 


53,   126, 

331,    592,    631, 
638,    906 


31,    418 

18,   116,    945 


639,    679, 
908,   1005 


417,    421 


412 


52,   151, 
408,    410 


144 


408,   1014, 
1027 


Peabody  Coal   Co. , 
Hopi    Indian  Tribe, 
72   IBLA   337   (Apr.    29,   1983) 


Peabody  Coal   Co.,    Inc., 

3   IBSMA  32   (Mar.    3,   1981), 
88   I.D.    344  


-  1,   151, 
408,    410 


—  1010,    1022 


Pearson,   Janice, 

73   IBLA  220   (May   27,   1983) 


Pebble   Haulers,    Inc., 

Appeal  of,    IBCA-1 524-10-81 
(Aug.    23,    1983)   


IBCA-1 524-10-81    (Sept.    28,   1983) 


Pebworth,  Ira  Jean, 

45  IBLA  24  (Jan.  14,  1980) 


216,  218 

196,  203 
962,  964 


Pedersen,  Leroy, 

56  IBLA  86  (July  15,  1981), 
88  I.D.  646  


Pedro  Bay  Corp. , 

78  IBLA  196  (Jan.  5,  1984)  - 

Pegasus  Petroleum  Corp., 

71  IBLA  216  (Mar.  16,  1983) 

Pekah,  James  Wermy, 

Estate  of,  11  IBIA  237 
(July  6,  1983)  


Pemberton,  Mary  C, 

47  IBLA  373  (May  21,  1980)  • 

Penasco  Valley  Telephone 
Cooperative,  Inc., 
56  IBLA  360  (June  26,  1981) 


Pendleton,  Ed, 

45  IBLA  398  (Feb.  13,  1980) 

57  IBLA  146  (Aug.  25,  1981) 


Pennsylvania  Drilling  Co., 

IBCA-1187-4-78  (Mar.  22,  1982) 

Pennzoil  Co., 

64  IBLA  392  (June  17,  1982)  — 


Pennzoil  Oil  &  Gas,  Inc., 
Pennzoil  Producing  Co., 
61  IBLA  308  (Feb.  4,  1982) 


395 


447 


—  67,  69 
831,  869 


31,  413, 

414,  423,  424, 
432,  1000,  1002 


152,  157 


911,  923, 

933,  938,  940, 
1051,  1052 


456,  799 


6,  461, 

636,  652,  802 


199,  203 


40,  237, 

244,  250,  648 


953,  970 


TABLE  OF  DECISIONS  REPORTED 


LXXXI 


Page(s) 


Penroc  Oil  Corp.  e£  al., 
84  IB  LA  36  (Nov.  2~7T~1984) 


Pepcorn,  James  I'.,    Wayne  A. 
Reddekopp,  50  IBLA  414 
(Oct.  24,  1980)  


Percell,  Clarisse  G., 

49  IBLA  275  (Aug.  18,  1980) 


Peregrine  Broadcasting  Co., 
62  IBLA  133  (Mar.  4,  1982) 


Perkin,  Robert  W. , 

48  IBLA  209  (June  16,  1980) 


Pern,    L.   M., 

57    IBLA  339   (Sept.    1,    1981) 


Perry,  David  B. , 

67  IBLA  171  (Sept.  21,  1982) 


Perschon,  Jan,  et  al., 
Appeal  of ,  5  OHA~~65 
(Dec.  21,  1982)  


Pershall,  Ray  v^.  Bureau  of 
Land  Management,  80  IBLA  168 
(Apr.  13,  1984)  


Peterson,  Blanche  W., 

67  IBLA  388  (Oct.  8,  1982) 


Peterson,  Carl  A., 

73  IBLA  347  (June  10,  1983) 


Peterson,  Harry  C, 

75  IBLA  195  (Aug.  22,  1983) 


Peterson,  Margaret  E. , 

55  IBLA  136  (June  4,  1981) 


Peterson,  Virgil  V., 

66  IBLA  156  (Aug.  10,  1982) 


Petrol  Resources  Corp., 

65  IBLA  104  (June  24,  1982) 


Petrolar  Group, 

77  IBLA  232  (Nov.  29,  1983) 


651,    938, 

942,    966,    992 


13, 

552, 

933 

659, 

700, 

915 

160, 

351, 

935 

273, 

284, 

496 

290, 

639, 

907, 

1004 

688, 

706, 

721 

256,    920 


119, 

383, 

384,  386, 

387, 

947 

260, 

303,  488 

,  602 

712, 

790 

,  847 

833, 

871 
288, 

337,  373, 

477, 

594,  638, 

907, 

1004 

—  21,    26,    116, 

231,    437,    945, 

953,    959,    967 


745,    957 


Petrolero   Corp. , 

60  IBLA   21    (Nov.    16,    1981)    — 

Petroleum,    Inc., 

61  IBLA  139    (Jan.    18,    1982)    - 

Petroleum   Shares,    Inc., 

51    IBLA   246   (Dec.   15,    1980)   - 

53    IBLA   254    (Mar.    19,    1981)    - 

Petro-Lewis   Corp.,    Partnership 
Properties   Co.,    57    IBLA  300 
(Aug.    31,   1981)   


Page(s) 

-  826,    842 
361,   1065 

-  661,    701 

-  662,    702 


16,   162, 

289,    339,    478, 
595 


Petrovest ,    Inc . , 

71    IBLA  250   (Mar.    21,    1983)    759,    774 


76    IBLA  327   (Oct.    19,    1983) 


Pettigrew,    Mary   A., 

64   IBLA   336   (June   10,   1982) 

Pettigrew,    Robert    A., 

54   IBLA  257   (Apr.    28,    1981) 


Pettijohn    Engineering   Co., 
Inc.,   Appeal   of,    IBCA-1346- 
4-80  (May   26,    1983)    


776,    808, 
1078 


670,    772 


553,    576, 
629 


170,    186, 

187,   190,   196, 

200,    235,    239, 

252 


Phelps    Dodge   Corp., 

72    IBLA  226   (Apr.    26,    1983) 


34,   117, 

138,    369,    954, 
966,    991 


76   IBLA  31    (Sept.    8,    1983) 


371,    1073, 
1093 


Phelps,    Tom, 

47   IBLA  360   (May   21,    1980)   - 

Phillips,   Charles   H. , 

78   IBLA  320   (Jan.    24,   1984) 


322,  583 


531,  558, 

627,  879,  1083 


Phillips  Construction  Co., 
Appeals  of,  IBCA-1295-8-79 
&  1296-8-79  (July  31,  1981), 

88  I.D.  689 188,  201, 

204,  210 


713 


Phillips,  Harry  J., 

47  IBLA  252  (May  13,  1980) 


Phillips,  James  W. , 

61  IBLA  294  (Feb.  3,  1982) 


Phillips,  Kathy  L. , 

64  IBLA  388  (June  17,  1982) 


272,  283, 

319,  496,  581 


668,  803, 
813 


814,  844 


LXXXI1 


TABLE  OF  DECISIONS  REPORTED 


Phillips  Petroleum  Co., 

71  IBLA  105  (Feb.  25,  1983) 

Phillips  Petroleum  Co.  v. 
Bradshaw,  Melvin,  et  al .  , 
66  IBLA  234  (Aug.  17,  1982) 


Phillips,  Wesley  Kenneth,  Jr., 
67  IBLA  168  (Sept.  21,  1982) 


Pla,  Daniel, 

83  IBLA  47  (Sept.  24,  1984) 

Piatt,  Robert  W., 

73  IBLA  244  (June  2,  1983)  - 


Piceance  Partners, 

82  IBLA  101  (July  24,  1984) 


Pierce  Coal  &  Construction,  Inc., 
3  IBSMA  350  (Sept.  25,  1981), 
88  I.D.  867  


Pike ,  Harry  J.  , 

57  IBLA  15  (Aug.  6,  1981) 


67  IBLA  100  (Sept.  14,  1982) 


Pilskog,  Nels,  Appeal  of, 
4  ANCAB  307  (July  8,  1980) 


Piltz,  Herman, 

61  IBLA  113  (Jan.  6,  1982) 


Pinkham,  Alex  &  Mary  Anne, 
52  IBLA  149  (Jan.  16,  1981) 


Page(s) 


831 


Page(s) 


168,  514, 
985 


8,  14,  124, 

143,  397,  400, 
902,  994 


717,  851 


806 


798,  850, 
877 


1027 


290,  333, 
474,  500 

555,  607, 
889 


79,  96 


243,  249, 

273,  287,  473, 

504,  639,  907, 

1004 


16,  228, 

258,  286,  472, 
591 


Pitman,  William  G.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  5  OHA  333  (June  7, 
1984)  


Pitt,  Stephen  A. ,  L  &  P 
Investments,  57  IBLA  365 
(Sept.  8,  1981)  


Pittsburgh  Pacific  Co., 

64  IBLA  300  (June  8,  1982) 

Pixley,  John  (Pete)  &  Emma, 
Estate  of,  8  IBIA  70 
(Apr.  15,  1980)  


Placid  Oil  Co., 

76  IBLA  37  (Sept.  14,  1983) 

Placid  Oil  Co.  et  al., 

46  IBLA  392  (Apr.  10,  1980) 


58  IBLA  294  (Oct.  14,  1981) 

Plater,  David  D. , 

55  IBLA  296  (June  26,  1981) 

Pleasant,  Lillie,  et  al., 
Appeal  of,  4  ANCAB  234 
(May  9,  1980)  


5  ANCAB  195  (Mar.  31,  1981) 

Plomis,  Wilfred, 

45  IBLA  230  (Feb.  4,  1980)  - 

51  IBLA  125  (Nov.  20,  1980) 


62  IBLA  162  (Mar.  8,  1982)  - 

67  IBLA  237  (Sept.  23,  1982) 

Plum,  Donald  R. ,  et  al . , 

4  OHA  92  (Nov.  7,  1980)  


1061 


666,  704, 
785 


299,  604 


421 


775 


375,  875, 
883,  885 

-  666,  771 


349 

-  81 

-  81 


793,  837 

-  3,  646, 
840,  861 

668,  793 

672,  709 


438 


Pinson,  Joe  J.,  et  al . , 

84  IBLA  96  (Dec7  TO,  1984), 
91  I.D.  359  


Pioneer  Farmout  #1,  Ltd., 
76  IBLA  250  (Oct.  17,  1983) 

76  IBLA  337  (Oct.  20,  1983) 


Pirindel  Investment  Research, 
65  IBLA  111  (June  24,  1982) 


Pirtle,  Margaret  Lee, 

54  IBLA  113  (Apr.  16,  1981) 

Pitkin  Iron  Corp.  et  al., 

81  IBLA  81  (May  14,^984)  - 


217, 

219 

693, 

713 

681, 

729, 

789, 

815 

670, 

708, 

788 

825, 

863 

148, 

453 

Plumb,  Ralph  A., 

58  IBLA  254  (Oct.  6,  1981) 


Plutt,  John,  Jr.,  et  al . , 
53  IBLA  313  (Mar.  25,  1981) 


P  &    0   Falco,    Inc. , 

78   IBLA  128   (Dec.    29,   1983) 


Poi   Energy,    Inc. , 

48    IBLA  197    (June    9,    1980)    - 

Polak,   Amy  &   P.    R. , 

79   IBLA  391    (Mar.    27,   1984) 


292,    478, 
598 


229,    259, 

288,    476,    638, 
906,   1004 


929,    931, 
939 


822 


693,    715 


TABLE  OF 

Page(s) 

Polar  Resources  Co., 

58  IBLA  70  (Sept.  22,  1981) 291,  597 

(On  Reconsideration), 

57  IBLA  237  (Aug.  27,  1981) 333,  474 

Polk,  R.  M.,  Gene  L.  Brown, 

57  IBLA  117  (Aug.  25,  1981) 48,  550, 

554,  623,  981 

Pomerinke,    Shirley, 

74  IBLA  210   (July  18,   1983) 294,    335, 

479,    600,    639, 
908,   1005 

Pond   Road    Properties, 

76   IBLA  330  (Oct.    20,   1983)   681 

Pope,    James   K. ,   et   al., 

55   IBLA  148   (June   8,    1981) 332,    473, 

499 

Portage  Creek  Mining  Co., 

75  IBLA  309  (Aug.  30,  1983) 557,  617, 

626 

Porter,  Darleen, 

48  IBLA  55  (May  29,  1980) 317,  468 

Porter,  Henry,  George  bogren, 
Yak-Tat  Kwaan,  Inc.,  81  IBLA 
311  (June  18,  1984)  94 

Porter  Mechanical  Contractors, 
Inc.,  Appeals  of,  IBCA-1 357-5-80 
&  IBCA-1 366-6-80  (Feb.  1,  1982), 
89  I.D.  53 194 

(On  Reconsideration), 

IBCA-1 357-5-80  &  IBCA-1 366-6-80 

(June  28,  1982),  89  I.D.  359 961,  963 

Posenjak,  Gary  S., 

63  IBLA  326  (Apr.  27,  1982) 525,  566, 

616 

Postlewait,  C.  H., 

83  IBLA  156  (Oct.  10,  1984) 731,  849 

Potter,  Parke, 

74  IBLA  397  (Aug.  2,  1983) 28,  234, 

242,  309,  335, 
476,  600 

Potts  Stephenson  Exploration  Co., 

60  IBLA  397  (Dec.  28,  1981) 456,  803 

Powell,    Ben  M. ,    III, 

59  IBLA  146   (Oct.    26,   1981) 639,    663, 

687,   907,   1004 

Powell,    Gale   E., 

49  IBLA  173   (July   30,   1980)    268,    326, 

587 


LXXXIII 
DECISIONS  REPORTED 

Page ( s ) 

Powers,    Ervin  J., 

45   IBLA  186   (Jan.    30,   1980) 232,    248, 

718,    736,   1090 

Prebelich,  James  C, 

53  IBLA  34  (Feb.  26,  1981)  287,  638, 

906,  1004 

Precious  Minerals 
Unlimited,  Inc., 
61  IBLA  136  (Jan.  15,  1982)  342,  602 

Preserve  Our  Scenic 

Environment,  47  IBLA  276 

(May  15,  1980) 222,  632, 

1047 

Pribble,  Milford  R. , 

75  IBLA  174  (Aug.  19,  1983) 294,  600 

Price,  Richard  F.,  Jr., 

82  IBLA  257  (Aug.  29,  1984) 809,  1084, 

1092 

Priest,  W.  W.,  Michael 
Manduca,  55  IBLA  398 

(June  30,  1981)  3,  664, 

720,  757,  892, 
916 
Prieto,  Dora  Joyce  v^. 
Acting  Area  Director, 
Sacramento  Area  Office, 
Bureau  of  Indian  Affairs, 

II  IBIA  124  (Mar.  22,  1983)  139,  403, 

433,  1006 

Prince,  Beth  0. , 

83  IBLA  369  (Nov.  15,  1984) 217,  219 

Pringle,  Chester  L. , 

70  IBLA  254  (Jan.  25,  1983) 676,  774, 

806 

Pritchard,  Jerry  M. , 

70  IBLA  154  (Jan.  18,  1983) 18,  34, 

117,  655,  675, 
735,  805,  954 
Prosser,  Dean  &  Crew, 

Appeal  of,  IBCA-1471-6-81 

(Aug.  28,  1981),  88  I.D.  809 192,  208, 

953,  961,  965 

Provinse,  David  A., 

45  IBLA  8  (Jan.  8,  1980) 768,  799, 

1076 

45  IBLA  111  (Jan.  23,  1980) 644,  656, 

768,  799 

49  IBLA  134  (July  28,  1980) 769,  800, 

1074 

50  IBLA  271  (Oct.  6,  1980) 646,  659, 

782,  801 

76  IBLA  340  (Oct.  20,  1983)  776,  808 


LXXXIV 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Provinse,    David  A.    (Continued) 

78   IBLA  85   (Dec.    16,    1983)   5,    637, 

808,    897,   974, 
1043 

81  IBLA  148   (May   31,    1984) 5,   139, 

637,    900 

Prudential  Mining  & 
Exploration,  Inc., 

60  IBLA  363  (Dec.  22,  1981) 295,  342, 

482,  565,  601 

P  &  S  Mining  Co., 

45  IBLA  115  (Jan.  23,  1980) 315,  562, 

577,  1089 

Ptasynski,  Harry, 

48  IBLA  246  (June  17,  1980) 755,  768 

Ptasynski,  Nola  Grace, 

63  IBLA  240  (Apr.  19,  1982), 

89  I.D.  208 755,  778, 

959,  970 

82  IBLA  48  (July  11,  1984) 684,  777, 

793,  817,  835, 
850,  873 

Public  Service  Co.  of  Colorado, 
Koch  Industries,  Inc., 

68  IBLA  262  (Nov.  17,  1982) 368,  1071 

Public  Timber  Purchasers  Group, 

66  IBLA  244  (Aug.  17,  1982) 116,  1048 

Pueblo  of  Laguna  v.  Ass't 

Secretary  for  Indian  Affairs, 
12  IBIA  80  (Dec.  7,  1983), 

90  I.D.  521 24,  30,  35, 

53,  136,  912, 

913,  917,  987, 

992 

Pugh,    Douglas  A., 

77   IBLA  126   (Nov.    15,   1983) 808,    816 

Puglis,    Olga  M. , 

53  IBLA  55   (Feb.    27,   1981)    662,    702 

Pyro  Energy  Corp., 

69  IBLA  327  (Dec.  28,  1982) 845,  868 

Quadra  Geothermal,  Inc., 
et  al^,  82  IBLA  188 
(Aug.  16,  1984)  380 

Quakenbush,  James  W., 

54  IBLA  155  (Apr.  21,  1981) 332,  473, 

498,  638,  906, 
1004 
Quandt,  Carl  H., 

67  IBLA  355  (Oct.  6,  1982) 303,  608 

Quitman  Refining  Co., 

57  IBLA  53  (Aug.  17,  1981) 123,  764, 

882 


Page  ( s  ) 

Race,  Robert  L. ,  et  al., 

63  IBLA  1  (Mar.  25,  1982)  244,  297, 

334,  475,  504, 
603,  1006 

Rachalk  Production,  Inc., 

64  IBLA  4  (May  3,  1982)  459,  652, 

763 

65  IBLA  271  (July  12,  1982) 671,  772 

68  IBLA  75  (Oct.  21,  1982) 221,  773 

(On  Reconsideration), 

71  IBLA  360  (Mar.  28,  1983) 775 

71  IBLA  374  (Mar.  29,  1983)  19,  260, 

677,  727,  775, 
806,  1082 

84   IBLA  47   (Nov.    27,    1984)    810,    1076 

Racquet   Drive   Estates,    Inc.    v. 
Deputy  Ass't   Secretary — 
Indian  Affairs   (Operations), 
11    IBIA  184   (May   24,   1983), 
90  I.D.    243 406,    409 

Rademacher,    H.    S. , 

58   IBLA  152   (Sept.    25,   1981), 

88   I.D.    873 243,    249, 

333,    474,    501 

Ralmonde    Drilling  Corp., 
Appeal   of,    IBCA -1359-5-80 

(Feb.    14,    1983),    90   I.D.    69 178,    184, 

191,    209 

Rajneesh  Investment  Corp., 

65  IBLA  307  (July  13,  1982) 152,  155 

Ramm,  Ronald  W. , 

67  IBLA  32  (Sept.  7,  1982) 555,  622, 

1081,  1087 

Ramsey,  Aaron  (Allen), 
Estate  of,  11  IBIA  16 
(Dec.  28,  1982) 425 

Ramstad,  Stuart  Grant, 

55  IBLA  223  (June  18,  1981) 54,  69,  71, 

266,  227,  1077 

Rapic,  Joe, 

48  IBLA  255  (June  26,  1980) 268,  325, 

579,  637,  905 

Rapp,  P.  A., 

80  IBLA  133   (Apr.    6,    1984) 731,    792, 

817,  850 
Rawlins,   William  B. , 

76   IBLA  165   (Sept.    27,    1983) 654,    696 

Rayle   Coal   Co., 

3   IBSMA  111    (Apr.    27,   1981), 

88   I.D.    492 1013,    1024, 

1031,   1039 


TABLE  OF  DECISIONS  REPORTED 


LXXXV 


Page(s) 

Rayne,    Bessie    L.    &   Freddie   R. , 

61  IBLA  55   (Dec.    31,    1981) 338,    482 

RDM   Interests, 

57   IBLA  163   (Aug.    27,   1981) 12,    22,    640, 

802,    851,    923 

Read   &    Stevens,    Inc., 

70   IBLA  377   (Feb.    8,   1983)    649,    759, 

770 

72  IBLA  390  (May  5,  1983)  775 

75  IBLA  121  (Aug.  15,  1983) 758,  770 

75  IBLA  349  (Aug.  31,  1983) 760,  775 

Read,  Clayton  H. ,  Gerald  A. 
Myres,  49  IBLA  200 
(Aug.  11,  1980)  258,  736 

49  IBLA  271  (Aug.  18,  1980) 228,  258, 

736,  906 

Rebel   Coal   Co.,    Inc., 
Island   Creek  Coal   Co., 
4   IBSMA  69   (June    24,    1982), 
89   I.D.    331 1012,   1031 

Recon   Systems,    Inc., 

Appeal    of,    IBCA-1 21 4-9-78 

(Jan.    17,   1980),    87    I.D.    7 961,    963, 

967 

Red   Rock   4-Wheelers, 

75   IBLA  140   (Aug.   17,   1983) 31,    370, 

1072,   1093 

Red   Rock  Golf   &   Recreational 
Ass'n,    Inc.,    77    IBLA  87 

(Nov.    9,    1983)   114,    642, 

942,    951,    969 

Redfield,    Oliver  _v.    Deputy 
Ass't    Secretary — Indian 
Affairs    (Operations), 

12  IBIA  190   (Mar.    2,   1984)    35,    44, 

119,    137,   140, 
918,    971 

Redfield,    Roland  ;v.    Acting 
Deputy  Ass't    Secretary — 
Indian  Affairs    (Operations), 
9   IBIA  174   (Feb.    18,    1982), 
89   I.D.    67 139,    965 

Redpath,  Stella  0.  , 

80   IBLA  174   (Apr.    13,    1984) 715,    731 

Redstone,  Fred,  Sr.,  Estate  of, 

13  IBIA  44  (Nov.  7,  1984) 417,  422 

Redwood  Empire  Land  &  Royalty  Co., 

62  IBLA  296  (Mar.  16,  1982)  721,  786, 

812 

64  IBLA  267  (June  2,  1982) 721,  786, 

812 


Page(s) 

Reece,    David  A.,   et   al. , 

65   IBLA  12   (June   21,   1982) 231,    670, 

741,    745,    749, 
787,   1088 

Reed    International, 

80   IBLA  145   (Apr.    6,    1984) 683,    798, 

817 

Rees  Land  &  Livestock  Co. 
et  al .   v.  Bureau  of  Land 
Management ,  82  IBLA  265 
(Aug.  29,  1984)  385 

Reese,  Delbert  A. , 

75  IBLA  74  (Aug.  10,  1983) 312,  613 

Regimbal,  Laurent, 

64  IBLA  170  (May  26,  1982)  459,  669, 

813 

Rehrig,  Ann  C. , 

69  IBLA  376  (Jan.  4,  1983)  710 

Reid,  Bob, 

64  IBLA  17  (May  4,  1982) 741 

Reiman,  William  C, 
Richard  H.  Edmondson, 

54  IBLA  103  (Apr.  15,  1981) 229,  336, 

348,  372,  523, 

553,  593,  622, 

1077,  1081,  1086, 

1087 

Reiss  ,  Bruce  J. , 

57  IBLA  152  (Aug.  25,  1981) 274,  571 

Reitz  Coal  Co. , 

3  IBSMA  260  (Aug.  20,  1981), 

88  I.D.  745  1033,  1040 

Reitz  Coal  Co.  _v.  Office  of 
Surface  Mining  Reclamation 
&  Enforcement,  83  IBLA  198 

(Oct.  17,  1984)  1033,  1034, 

1041 

Renewable  Energy,  Inc., 

67  IBLA  304  (Sept.  30,  1982), 

89  I.D.  496 23,  116, 

138,  231,  380, 

381,  445,  981, 

902,  945,  947, 

967,  1047 

Renfro  Construction  Co.,  Inc., 
2  IBSMA  372  (Nov.  26,  1980), 
87  I.D.  584 1028,  1029 

Renwick,  Richard  W. , 

76  IBLA  57  (Sept.  19,  1983)  676,  710 

(On  Reconsideration), 

78  IBLA  360  (Jan.  27,  1984) 715,  731 

Republic  Oil  &  Mining  Co., 

46  IBLA  120  (Feb.  29,  1980) 656,  799 


LXXXV1 


TABLE  OF  DECISIONS  REPORTED 


Page ( s ) 

Republic  Steel  Corp.  &  bCNR 
Mining  Corp.  v.  Office  of 
Surface  Mining  Reclamation 
&  Enforcement,  79  IBLA  315 
(Mar.  21,  1984)  1025,  1027 

Resource  Service  Co.,  Inc., 
Grace  K.  Greco, 

55  IBLA  343  (June  26,  1981)   226,  229, 

259,  663,  739, 

784 

Reuling,  William  C, 

59  IBLA  226  (Oct.  28,  1981) 705,  721, 

786 

Rex  Mining  Co. , 

73  IBLA  284  (June  7,  1983)  28,  234, 

242,  310,  335, 
476,  612 

Reynolds,  Jerry  D. , 

54  IBLA  300  (Apr.  29,  1981)  359,  944 

Reynolds,  Robert  T., 

61  IBLA  52  (Dec.  31,  1981) 255,  295, 

602 

Rharrc  Associates, 

68  IBLA  92  (Oct.  22,  1982) 830,  867 

Rhinehart,   C.    G. , 

76   IBLA  228   (Oct.    17,    1983) 275,    313, 

336,    480,    505, 
614 

Rhoads ,  Verla,  Rene  Morgan, 

52  IBLA  393  (Feb.  24,  1981) 286,  472, 

498 

Rhodes,  Beryl, 

46  IBLA  287  (Mar.  31,  1980) 262,  317, 

578 

Rhodes,  Paul  B., 

48  IBLA  90  (May  29,  1980)  267,  323, 

578,  637,  905 

Rhonda  Coal  Co.,  Inc., 

4  IBSMA  124  (Sept.  21,  1982), 

89  I.D.  460 1011,  1021, 

1035 

Rhone,  Kirk, 

76  IBLA  332  (Oct.  20,  1983)  693,  816 

Rhyner,  Richard  R. , 

65  IBLA  141  (June  29,  1982)  671,  689, 

723 
Rice,  William  Francis, 

3  IBShA  17  (Feb.  19,  1981), 

88  I.D.  269 1010,  1022 

Rich,    Edmund   G. , 

75   IBLA  275   (Aug.    26,   1983) 313,    336, 

479,  614 


Page(s) 

Richards,  Theodore  A., 
Appeal  of,  5  ANCAB  39 
(Aug.  26,  1980)  79,  96 

Richland  Resources, 

66  IBLA  68  (July  29,  1982)  708,  723 

RIckard,  Kevin  &  Robert 

Winston,  Uniform  Relocation 

Assistance  Appeal  of, 

4  OHA  30  (July  2,  1980) 1060 

Ricker,  Nolia  Fern, 
Clyde  Lloyd  Atwater, 
48  IBLA  373  (July  11,  1980) 121,  396 

Riddlemoser,  Jacqueline  A., 

56  IBLA  173  (July  20,  1981) 289,  595 

Riding,  Gerwin  Blake, 

70  IBLA  59  (Jan.  10,  1983) 306,  335, 

479,  610,  639, 
908,  1005 

Rieck,  Georgene  E.  & 
William  L. ,  76  IBLA  45 

(Sept.  19,  1983)  271,  354, 

1061 

Rife,  Simon  A., 

56  IBLA  378  (Aug.  3,  1981)  20,  229, 

436,  663,  687 

Riggs,    Darrell    P.   & 

Karen   Sue,    46   IBLA  132 

(Mar.   19,   1980)    228,    258, 

261,    347,    1050 

Riggs,  Elliott  A., 

65  IBLA  22  (June  21,  1982) 694,  765, 

1093 

Riggs,  Gordon  M. , 

57  IBLA  122  (Aug.  25,  1981) 333,  474 

Rightmire,  Harl  &  Jewel, 

53  IBLA  125  (Mar.  5,  1981) 553,  621, 

1080 

Riley,  Dearyl, 

70  IBLA  33  (Jan.  7,  1983)  346,  490, 

566,  610 

Ritchie,  Mary  B. ,  Estate  of, 

56  IBLA  361  (Aug.  3,  1981) 333,  474, 

500,  638,  907, 
1004 

Ritchie,    Stephen  C, 

81    IBLA  162   (May   31,   1984) 643,    732, 

850 

Rittenberry,    Charles   R. 

(Appellant)    v_.    U.S.    Fish   & 

Wildlife   Service   (Appellee), 

4  OEA  42   (Aug.    13,   1980)   219 


TABLE  OF  DECISIONS  REPORTED 


LXXXVII 


Page (s) 

River  Processing,  Inc.  _v. 
Office  of  Surface  Mining 
Reclamation  &  Enforcement, 
76  IBLA  129  (Sept.  26,  1983), 

90  I.D.  425 1015,  1017, 

1039 

Riverside  General  Construction 
Co.,  Inc.,  Appeal  of, 
IBCA-1603-7-82  (Nov.  12,  1982), 

89  I.D.  583 954,  958, 

961,  970 

R.  M.  Crum  Construction  Co. , 
Appeal  of,  IBCA-1627-10-82 
(June  22,  1983)  170 

Roberts  Brothers  Coal  Co.,  Inc., 
2  IBSMA  284  (Sept.  26,  1980), 

87  I.D.  439 1020,  1032, 

1033,  1040 

Roberts,  Charles  L. , 

65  IBLA  67  (June  23,  1982) 334,  475, 

639,  908,  1005 

Roberts,  H.  W., 

69  IBLA  76  (Nov.  30,  1982)  707,  721 

Roberts,  J.  W.  &  Jean, 

79  IBLA  279  (Mar.  16,  1984) 577,  627, 

630,  895,  1086 

Robinson,  Anita, 

71  IBLA  380  (Mar.  29,  1983) 47,  164, 

350,  929,  935, 
980 

Robinson,    Don   E., 

57    IBLA  5   (Aug.    5,    1981) 338,    474, 

596 

Robinson,    James   C. ,   et   al., 

68   IBLA  84   (Oct.    21,   1982) 372,    1078, 

1082 

Robinson,  James  G. ,  et  al. , 

60   IBLA  134   (Nov.    24,   1981)   17,    47,  162, 

164,    249,  292, 

334,    475,  503, 

601,    639,  907, 

957,    980,  1004 

Rockies   Energy  Corp., 

66  IBLA  313   (Aug.    24,   1982) 724,    787, 

813 

Rockwell,    Alva   F,    &   Alva   A., 

47   IBLA  272   (May  13,    1980) 19,    45,    228, 

320,    468,    549, 
979 

Rockwell,    Leon   H. ,    et   al., 

72  IBLA  373   (May   47  1983)    129,   132, 

348,  996 


Page(s) 

Rocky  Mountain  Exploration  Co., 

77  IBLA  15  (Oct.  31,  1983) 712,  7  30 

Rocky  Mountain  Natural  Gas  Co., 

55  IBLA  3  (May  26,  1981) 113,  923, 

967 

Rodabaugh,  H.  J., 

59  IBLA  286  (Oct.  30,  1981)  333,  474 

Rodgers,  Janet  A., 

58  IBLA  275  (Oct.  8,  1981)  21,  230, 

436,  666,  688 

Rodgers,  Jean,  et  al., 

5  OHA  178  (Sept.  19,  1983) 256,  920 

(On  Reconsideration), 

5  OHA  266  (Feb.  26,  1984) 35,  119, 

258,  921,  998 

Rodke  ,  Frances  H. , 

53  IBLA  98  (Mar.  4,  1981)  655,  770 

Rodriguez,  Jose, 

49  IBLA  258  (Aug.  18,  1980) 12,  53,  900 

Roger  J.  Au  &  Son,  Inc., 
IBCA-1 303-9-79  (Sept.  14, 

1983),  90  I.D.  401  174,  182, 

183,  188,  200 

Rogers  ,  Buck  A. , 

60  IBLA  59  (Nov.  18,  1981) 293,  600 

Rogers,  Cletius  G., 

73  IBLA  1  (May  5,  1983) 309,  491 

Rogers,  Fredrick  A., 

75  IBLA  332  (Aug.  30,  1983)  313,  493 

Rogers ,   M.    E. , 

47    IBLA  196   (May    7,    1980) 263,    318, 

579,    637,    905 

Rogue   River   Outfitters   Ass'n, 

83   IBLA  151    (Oct.    10,   1984) 21,    229, 

281,    436,    901, 
1000 

Rogue  River  Outfitters  Ass'n, 
Dave  Helfrich  River 
Outfitters,  Inc.,  63  IBLA  373 

(Apr.  30,  1982)  2,  373, 

901,  1062 

Romerio,  Alberta  K. , 

55  IBLA  140  (June  4,  1981)  332,  473, 

638,  907,  1004 

Romero,    Evelyn  Westwolf 
Mosney  Bear  Walker, 
Estate   of,    12    IBLA   215 
(Mar.    27,   1984)   427,    429 


LXXXVIII 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Ron's   Welding   &    Fabricating, 

Inc.,    Appeal    of,    IBCA-1 76-51-84 

(Nov.    29,   1984) 187 

Rood,   Robert   C. , 

62   IBLA  391    (Mar.    24,   1982) 659,    800 

Rosander   Mining   Co., 

84   IBLA  60   (Nov.    30,   1984) 276,    561, 

615,    888,    889, 
891 

Rose,    Ida  Mae,    Leo   G.    Comer, 

73   IBLA  97   (May   23,   1983)   88,    922, 

959,    970 

Rosenbaum,    Ralph   F.,   et   al. , 
66   IBLA   374   (Aug.    30,   1982), 

89   I.D.    415 5,   138, 

637,    900 

Rosenthal,  Richard  L. , 

45  IBLA  146  (Jan.  23,  1980) 821,  859 

Ross,    Bill    C, 

54   IBLA  116   (Apr.   16,   1981) 332,    473, 

638,  906,   1004 

Ross,    Howard    L. , 

49   IBLA  87   (July   22,    1980) 763,    769 

Ross,    James   D.    &   Maria   J., 

72  IBLA   395   (May   5,    1983)    17,    28,   162, 

233,    242,    287, 
335,    476,    593, 

639,  908,   1005 

Ross,  John  A.,  Maxine  Lidke, 

73  IBLA  16  (May  5,  1983)  49,  164, 

463,  554,  623 

Ross  Tipple  Co. , 

3  IBSMA  322  (Sept.  24,  1981), 

88  I.D.  851 1033,  1040 

Rossi,  Dale  &  Judy, 

75  IBLA  262  (Aug.  26,  1983)  28,  40,  234, 

237,  246,  250, 

309,  335,  492, 

600 

Rothschild,  Herbert, 

59  IBLA  140  (Oct.  26,  1981) 666,  688 

Rouse,  Michael  J., 

76  IBLA  183  (Oct.  3,  1983) 313,  336, 

480,  614 

Rowe,    Richard  W. , 

69   IBLA  135   (Dec.    8,   1982)    639,    649, 

674,    735,    908, 
1005 

Rowe,    Roy,   et  al., 

57  IBLA  136  "(Aug.  25,  1981) 333,  474 


Page(s) 

Rowell ,  Dean  W. , 

45  IBLA  225  (Jan.  31,  1980) 769,  1074 

55  IBLA  301  (June  26,  1981) 664,  841 

Rubenstein,  Kathleen  A., 

46  IBLA  30  (Feb.  20,  1980)  656 

Rudio,  Robert  M. , 

Verne  Andrews,  61  IBLA  220 

(Jan.  28,  1982)  554,  623, 

1081 

Rudisill,  Stephen  G.  & 
Evelyn  J. ,  56  IBLA  158 

(July  20,  1981)  332,  473, 

638,  907,  1004 

Ruff,  Larry  E.  v.  Area 
Director,  Portland  Area 
Office,  Bureau  of  Indian 
Affairs,  11  IBIA  267 
(Aug.  8,  1983)  42,  415 

Runs  After,  Clarence  v. 
Aberdeen  Area  Director, 
Bureau  of  Indian  Affairs, 
&  Cheyenne  River  Sioux  Tribe, 
8  IBIA  170  (Oct.  27,  1980), 

87  I.D.  501 140,  403, 

404,  432,  434 

Rupp,  Del, 

57  IBLA  297  (Aug.  31,  1981)  17,  258, 

301,  333,  474, 

594,  639,  907, 

1004 

Rupp ,  Fawn , 

65  IBLA  277  (July  12,  1982) 40,  238, 

251,  335,  487, 
606 

Ruppert,  Harold  H., 

69  IBLA  82  (Nov.  30,  1982) 114,  951, 

969 

Russell,  Jerald  F.  & 

Patricia  K. ,  72  IBLA  28 

(Apr.  5,  1983)  114,  951, 

969 

Russell  Prater  Land  Co., 

3  IBSMA  124  (Apr.  27,  1981), 

88  I.D.  498 1013 

Rutledge,  Andy  D. ,  et_   al., 

82  IBLA  89  (July  17,  1984) 10,  13,  15, 

19,  138,  213, 
438,  1008 

Rutter  ,  A.  W. ,  Jr. , 

74   IBLA  345   (July   28,    1983) 749,    753, 

791,    816 


TABLE  OF  DECISIONS  REPORTED 


LXXXIX 


Page(s) 

Ryan,  Paul  T. ,  Melvin  V.  Lunt , 

75  IBLA  76  (Aug.  10,  1983) 28,  234, 

242,  312,  335, 

476,  613,  639, 

908,  1005 

Rydzewski,  Charles  J., 

55  IBLA  373  (June  29,  1981), 

88  I.D.  625 3,  703, 

720,  915 

Sabin,  Lite, 

51  IBLA  226  (Dec.  15,  1980), 

87  I.D.  610 25,  640, 

940 

Sachen,  Alex,  Resource  Service 
Co.,  Inc.,  56  IBLA  116 

(July  16,  1981)  227,  230, 

260,  665,  739, 
784 

Safford  Marine  Inc.,  Uniform 
Relocation  Assistance  Appeal 
of,  4  OHA  211  (Nov.  24,  1981) 1053 

Sagar,  Roy,  Uniform  Relocation 
Assistance  Appeal  of,  5  OHA 
143  (Aug.  19,  1983)  1056 

Sagmoen,  Don,  Perry  Adkison, 
Ward  I.  Jones,  50  IBLA  84 

(Sept.  17,  1980)  285,  470, 

588,  640,  908 

Sahara  Coal  Co., 

3  IBSMA  371  (Nov.  30,  1981), 

88  I.D.  1025 1019,  1026 

Sahara  Coal  Co. ,  Inc. , 

4  IBSMA  166  (Oct.  12,  1982), 

89  I.D.  505 1019,  1027, 

1029 

(Decisions  starting  with  Saint 
(St.)  see  beginning  of  St's) 

Salisbury,  Robert  C, 

79  IBLA  370  (Mar.  26,  1984) 880,  1049 

Salois,  Lenore  v.  Area  Director, 
Billings  Area~~Office, 
8  IBIA  283  (May  15,  1981)  139,  434 

Samedan  Oil  Corp. , 

62  IBLA  228  (Mar.  10,  1982)  639,  706, 

786,  907,  1004 

Samson  Resources  Co., 

55  IBLA  51  (May  29,  1981) 402,  757, 

802 

71  IBLA  224  (Mar.  17,  1983) 755,  831, 

845,  869 


Page(s) 

Samuelson,  Agnes  S., 

56  IBLA  242  (July  22,  1981), 

88  I.D.  663 63,  1002 

San  Antonio,  Texas,  City  of, 

65  IBLA  326  (July  15,  1982) 143,  146, 

461 

San  Juan  Coal  Co., 

83  IBLA  379  (Nov.  16,  1984) 120,  971 

San  Juan  County  Comm'n, 

61  IBLA  99  (Jan.  4,  1982) 115,  361, 

953,  969,  1064 

San  Miguel  Power  Ass'n,  Inc., 

64  IBLA  172  (May  26,  1982) 352,  373, 

936 

64  IBLA  342  (June  15,  1982) 352,  373, 

936 

71  IBLA  213  (Mar.  16,  1983) 373,  936 

San  Patricio  County, 

61  IBLA  80  (Dec.  31,  1981)  349 

Sandstedt,  Robert  A., 

Priley  Stemweld,  65  IBLA  367 

(July  20,  1982)  301,  606 

Sandvik,  Gloria  Ann,  Judy  Neff, 

73  IBLA  82  (May  18,  1983) 625,  904, 

1082 

Sanford,  Nora  L.  (On 

Reconsideration),  63  IBLA  335 

(Apr.  28,  1982)  64 

Santa  Fe  Mining,  Inc., 

79  IBLA  48  (Feb.  9,  1984) 466,  558, 

627,  899,  905, 
1083 

Santa  Fe  Nuclear,  Inc., 

47  IBLA  220  (May  13,  1980) 264,  580 

Santa  Fe  Pacific  Railroad  Co., 

64  IBLA  27  (May  6,  1982)  18,  364, 

442,  462,  912, 

990,  1067 

72  IBLA  197  (Apr.  19,  1983)  7,  903 

Santa  Monica  Hospital  Medical 
Center  Foundation, 

51  IBLA  194  (Dec.  5,  1980) 273,  471, 

497,  640,  906, 
1005 
Saragoza,  Paula  Troester, 
et  al.,  53  IBLA  247 

(Mar.  19,  1981)  167,  332, 

473,  572,  638, 
906,  1004 
Sas ,  Leo  P.  , 

67  IBLA  36  (Sept.  8,  1982)  788,  814 


xc 


TABLE  OF   DECISIONS   REPORTED 


Sasse,    Alice   Mae,    Estate   of, 
12    IBIA   281    (June    25,    1984) 


Page(s) 


137,  412, 

421,  431,  433, 
435,  1000 


Sasselli,  Cliff, 

76  IBLA  8  (Sept.  6,  1983) 313,  366, 

480,  614 


SATELLITE  8305128, 

84  IBLA  74  (Dec.  5,  1984) 


694,  718 


Schaffer,  J.  B. , 

67  IBLA  64  (Sept.  9,  1982) 


Schalkewicz,  Anna, 

48  IBLA  134  (May  30,  1980) 


Schandelmeier ,  John, 

56  IBLA  284  (July  28,  1981) 


Page(s) 


345,  607, 
616 


273,  469, 
496 


32,  280, 
897 


Satellite  Energy  Corp., 

77  IBLA  167  (Nov.  17,  1983), 
90  l.D.  487  


Saubel,  Ronald  Richard, 
Estate  of,  9  IBIA  94 
(Oct.  28,  1981),  88  l.D.  993 

Saulsberry,  Les, 

74  IBLA  223  (July  18,  1983)  - 


Savage  Construction  Co., 

79  IBLA  389  (Mar.  27,  1984) 


Save  Our  eco Systems,  Inc., 
81  IBLA  326  (June  19,  1984) 


84  IBLA  82  (Dec.  5,  1984) 


Save   the   Glades   Committee, 
54   IBLA  215   (Apr.    23,    1981) 


Savonoski ,    Inc. , 

80   IBLA   231    (Apr.    30,    1984) 

Saylor,  Dean, 

52  IBLA  366  (Feb.  19,  1981) 


Scanapico,  James  A., 

76  IBLA  290  (Oct.  18,  1983) 


Scarborough,  Edwin  (Edward)  J. 
&  Nora  Scarborough  Brignone, 
Estates  of,  11  IBIA  179 
(May  10,  1983)  


Scaturro,  Philip, 

68  IBLA  8  (Oct.  18,  1982)  - 

Schaaf,  Ned, 

61  IBLA  323  (Feb.  8,  1982) 


Schacht  ,  Clayton  F., 

58  IBLA  137  (Sept.  25,  1981) 

Schafer,  Robert  P., 

71  IBLA  191  (Mar.  14,  1983)  ■ 


714,  730 


425 


311, 

335, 

479 

,  613 

559, 

995, 

1003 

223, 

224, 

634 

•  224 

,  635 

■  39, 

278, 

358, 

1063 

92 


287,  472, 
498 


714,  729, 
792,  816 


42,  420, 

422,  423,  424 


245,  251 
294,  600 
333,  474 


642,  815, 
857 


Scheldt,  Gilbert  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  15 
(June  11,  1980)  


Scher,  Patricia  K. , 

59  IBLA  276  (Oct.  29,  1981) 


Scherbel,  Paul  N. , 

58  IBLA  52  (Sept.  21,  1981) 

Schiff,  Frank  S., 

58  IBLA  355  (Oct.  20,  1981) 

Schindler,  William  I., 

54  IBLA  221  (Apr.  23,  1981) 


Schivo,  Walter, 

53  IBLA  40  (Feb.  26,  1981) 

Schlicher,  Frederick  J., 

54  IBLA  61  (Apr.  10,  1981) 

Schmelzer,  John  F., 

51  IBLA  188  (Dec.  2,  1980) 


Schmid ,  Bernard  A., 

48  IBLA  48  (May  29,  1980) 


Schmid,  Henry  H.  &  Judith  A., 
50  IBLA  406  (Oct.  24,  1980) 

Schmidt,  Arthur  W., 

47  IBLA  143  (May  6,  1980)  - 


1059 


Schoonover,  Sadie, 

83  IBLA  133  (Oct.  5,  1984) 


215,  217, 
218 


1044 


333,  474 


332,  473, 

638,  907,  1004 


332,  592 
743,  746 


329,  471, 

563,  590,  908, 
1005 


283,  323, 
583 


328,  471 


262,  318, 
578 


Schnabel,  John  J., 

50  IBLA  201  (Sept.  30,  1980) 46,  285, 

328,  549,  589, 
979 


Schoellkopf,  Hugh  W. ,  III, 
(Mr.  &  Mrs.),  Uniform 
Relocation  Assistance 
Appeal  of,  5  OHA  342 
(July  31,  1984)  


1053 


505 


TABLE  OF  DECISIONS  REPORTED 


XCI 


Schultz,  George,  et  al., 
81  IBLA  29  (May  17,  1984) 


Schuster,  Jerry  R.  &  Sonia  A., 
83  IBLA  326  (Nov.  5,  1984)  — 


Page(s) 


114,  347, 

559,  615,  887, 
905,  951,  969 


349 


Security  Resources  Corp., 
70  IBLA  319  (Jan.  31,  1983) 


Seel,  Charles  P., 

47  IBLA  229  (May  13,  1980) 


fage ( s  ) 


641,    814, 
855 


264,    272, 

282,    319,    580 


Schwab,    Charles   M., 

55   IBLA  8   (May   26,    1981) 


Schwenke,    Charles, 

67    IBLA  201    (Sept.    22,    1982) 


152,  155, 
157 


367,  1070, 
1093 


Scona,  Inc.,  Appeal  of, 

IBCA-1094-1-76  (June  16,  1981), 

88  l.D.  590 194,  240, 

253 


Score    International, 

78   IBLA  142   (Dec.    29,   1983) 


Scott,    Bob  W., 

46   IBLA  254   (Mar.    27,   1980) 


Scott,    Hugh   L., 

83   IBLA  184   (Oct.    16,    1984) 


118,  281, 

901,  955,  967, 
970,  999 


821,  838, 
859 


836,  851, 
913,  917 


Seemann ,  John  L. , 

5  ANCAB  290  (May  11,  1981)  - 

Seggerson,  Edward,  Jr., 

67  IBLA  189  (Sept.  22,  1982) 


(On  Reconsideration), 

74   IBLA  267   (July   25,    1983) 


Seibel,    Henry  &   Clara, 

63   IBLA   77   (Mar.    30,    1982) 


Seldo   Co.,    Inc.,   d.b.a.    Desert 
Materials   Co.,   Appeal   of, 
IBCA-1194-5-78    (Sept.    30, 
1981),    88   l.D.    895  


Seldovia   Native   Ass'n,    Inc., 
6  ANCAB   369   (Feb.    26,    1982), 
89   l.D.    74   


86,    94 


14,    444, 

637,    900,    909 


636,    679, 
807 


275,    293, 
503 


183,    186, 
199 


79,    80, 
88,    93 


Scott,    Ned   V.,    Jr., 

61    IBLA  109    (Jan.    4,    1982) 


Scott,    Paul   R.   &   Betty   F., 
53   IBLA  75   (Mar.    2,    1981) 


Scully,    Leon   F.,    Jr., 

72   IBLA  96   (Apr.    13,    1983)    - 

75   IBLA  377    (Aug.    31,   1983)   ■ 

Scully,    Leon  F. ,    Jr.   &   Eileen, 
50   IBLA  19   (Sept.    9,    1980)   - 


Scully,    Leon   F.,    Jr., 
Paul   D.    Beaird, 
79   IBLA  117   (Feb.    22,   1984) 

Seabury,    Robert   v.   Comm'r 
of    Indian  Affairs, 
11    IBLA  6   (Dec.    6,   1982)   — 


Seals,   Wilburn   H. , 

71    IBLA  315   (Mar.    22,    1983) 

Seattle    Indian   Center  v. 
Acting    Deputy   Ass't 
Secretary — Indian  Affairs 
(Operations),   12   IBIA  67 
(Dec.    5,    1983),    90   l.D.    515 


275,  295, 
504 


156,  332, 

473,  618,  1042 


692 
692 


121,  128, 
446 


655,  767 


407 


695,  727, 
816 


Sellers,  H.  Allen, 

62  IBLA  328  (Mar.  23,  1982) 

Semanko,  Robert,  Mary  L. 
Hollebon,  Resource  Service 
Co.,  Inc.,  58  IBLA  340 
(Oct.  19,  1981)  


Semone ,   Mary, 

49   IBLA  213   (Aug.    11,    1980) 


Seneca-Cayuga   Tribe   of 

Oklahoma   v.      Deputy  Ass't 
Secretary — Indian  Affairs, 
10   IBIA  90   (Sept.    2,   1982), 
89   l.D.    441   


Seven   Star    Ranch,    Inc., 

78   IBLA  366   (Jan.    30,   1984) 


Shafco    Industries,    Inc., 
Appeal   of,    IBCA-1 447-3-81 
(Mar.    16,    1982),    89   l.D.    92 


Shaftel,    Harriet   C, 

79   IBLA  228   (Feb.    29,    1984) 


902 


227,    230, 

260,    665,    739, 
784 


46,    61, 
978 


404 


254,    277 


189,    192, 
208 


42,    401 


17,    228, 

258,    640,    834, 

843,    873,    908 

1005 


XCII 


TABLE  OF  DECISIONS  REPORTED 


Shale  Development  Corp., 
Appeal  of,  IBCA-1256-3-79 
(May  18,  1981)  


Shamrock  Coal  Co.,  Inc.  v^. 
Office  of  Surface  Mining 
Reclamation  &  Enforcement, 
81  IBLA  374  (June  28,  1984) 


Shamrock  Mining,  Inc., 

75  IBLA  110  (Aug.  11,  1983) 


Shaner,  Kathy, 

57  IBLA  349  (Sept.  8,  1981) 

Shannon,  C.  B., 

55  IBLA  312  (June  26,  1981) 

Shannon,  Charles  W. , 

Ruth  Kunkel,  69  IBLA  300 
(Dec.  23,  1982)  


Sharp,  C.  E. ,  Appeal  of, 

4  ANCAB  328  (July  24,  1980) 


Sharp,  Louis  E. , 

59  IBLA  223  (Oct.  28,  1981) 


Shaw,  Charles  E., 

81  IBLA  347  (June  25,  1984) 

Shaw,  Clifford  E., 

63  IBLA  293  (Apr.  22,  1982) 


Shaw,    Peggy   A. , 

61    IBLA   276    (Jan.    29,    1982) 

Shaw  Resources,  Inc., 

66  IBLA  57  (July  29,  1982)  - 


73  IBLA  291  (June  7,  1983) 


79  IBLA  153  (Feb.  24,  1984), 
91  I.D.  122  


Shearn,  Michael, 

83  IBLA  53  (Sept.  24,  1984) 


Shears,  Lydia  Darlene, 

76  IBLA  148  (Sept.  26,  1983) 


Page(s) 


172,  186 


-  913,  915, 
1031,  1032 


312,  335, 
479,  614 


333,  474 


337,  565, 
594,  1089 


244,  250, 

306,  335,  479, 
610 


79,  96 


291,  333, 
474,  598 


788,  814 
669,  722 


Shaw,  0.  J.  ,  e_t  al.  , 

7  5  IBLA  396  (Sept.  2,  1983) 12,  13, 

213,  438,  1008 


668,  722 


15,  376, 

378,  379,  949 


678,  712, 
728 


683,  958, 
1091 


762,  777 


294,  336, 
480,  600 


Shell  Oil  Co., 

47  IBLA  4  (Apr.  10,  1980)  ■ 

52  IBLA  15  (Jan.  5,  1981), 
88  I.D.  1  


52  IBLA  74  (Jan.  9,  1981)  ■ 
57  IBLA  63  (Aug.  17,  1981) 


66  IBLA  397  (Aug.  31,  1982), 
89  I.D.  430  


80  IBLA  184  (Apr.  20,  1984) 

Shell   Oil   Co.   et_  al., 

83   IBLA  22   (Sept.    21,   1984) 


Shell    Pipe   Line   Corp., 

69    IBLA   103    (Nov.    30,    1982) 

She  It  on  ,  Joe  E.  , 

73  IBLA  250  (June  2,  1983)  - 


Shepardson,  Edward  C, 

47  IBLA  223  (May  13,  1980) 


53  IBLA  79  (Mar.  2,  1981) 


Shepherd,  W.  A.  &  Viola  M. , 
65  IBLA  72  (June  23,  1982) 


Sherman,  Al , 

61  IBLA  94  (Jan.  4,  1982) 


Sherman,  Clarence, 

82  IBLA  64  (July  12,  1984) 


Page(s) 
144,  145 
852,  884 


112,  853, 

885,  952,  969 


825,  841, 
864 


643,  762, 
857 


353,  983 


459,  653, 
763 


657,  800, 

1042,  1076,  1079, 
1087 


373,  652, 

770,  801,  944, 
967,  972,  1042 


300,  605, 

639,  908,  1005 


342,  479, 
602 


758,  770 


Sherman,  Gertrude  E.  v. 
Acting  Area  Director, 
Portland  Area  Office, 
Bureau  of  Indian  Affairs, 
9  IBIA  25  (June  29,  1981), 

88  I.D.  619 139,  419, 

431 

Sherman,  Marvin  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  199  (Oct.  22,  1981)  1059 


Sherwood,  John  F. , 

48  IBLA  180  (June  9,  1980) 


267,  324, 

585,  638,  906 


Shinn ,  J.  L.  , 

74  IBLA  226  (July  18,  1983) 


311,  493 


TABLE  OF  DECISIONS  REPORTED 


XCIII 


Page(s) 

Shiny   Rock  Mining  Corp., 

75   IBLA  136   (Aug.    15,   1983) 124,    557, 

626,    631,    1091 

(On   Reconsideration), 

77   IBLA  261    (Nov.    30,   1983) 23,    49,   124, 

138,    164,    463, 

558,    627,    631 

945,   1091 

Shirley,  Irma  v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  399 

(Oct.  15,  1982)  52,  135, 

435,  917,  958 

Shoshone  &  Arapahoe  Tribes  v^. 
Comm'r  of  Indian  Affairs, 
9  IBIA  263  (Apr.  16,  1982), 

89  I.D.  200 433,  434, 

435 

Shoshone  Highway  District  //2, 

45  IBLA  151  (Jan.  23,  1980) 438 

Shows ,    A.    Z. , 

82   IBLA  86  (July  17,   1984) 138,    808, 

914,   992 

S.    H.    Partners, 

80   IBLA  153   (Apr.    9,   1984) 246,    683, 

732,    792,    850 

Shrider,  Donald  0., 

70  IBLA  36  (Jan.  7,  1983) 305,  489 

Shryock,  Robert  A.  &  Jas.  0. 
Breene,  Jr.,  55  IBLA  74 

(June  1,  1981)  703,  784, 

841,  957 

Shultis,    Louise    P., 

56  IBLA  163   (July   20,   1981)    332,    473 

SID, 

50   IBLA  262   (Sept.    30,   1980) 750,    794, 

839 

Sierra   Club, 

53  IBLA  159   (Mar.    12,    1981) 358,    967, 

1063 

54  IBLA  31  (Apr.  6,  1981) 358,  1063 

57  IBLA  288  (Aug.  31,  1981) 113,  957 

61  IBLA  329  (Feb.  10,  1982) 362 

71  IBLA  235  (Mar.  18,  1983) 117,  954 

Sierra  Club,  Alaska  Chapter, 
et_  al^,  79  IBLA  112 

(Feb.  21,  1984)  89,  913, 

914,  918 


Page(s) 

Sierra  Club  et_   al. , 

57  IBLA  79  (Aug.  21,  1981) 220,  222, 

632 

62  IBLA  367  (Mar.  24,  1982)  363,  1066 

66  IBLA  300  (Aug.  20,  1982)  367,  1070 

(On  Judicial  Remand), 

80  IBLA  251  (May  2,  1984) 223,  634, 

650,  859,  1073 

Sierra  Club,  Grand  Canyon 

Chapter,  Arizona,  81  IBLA  352 

(June  25,  1984)  224,  634 

Sierra  Club,  The  Mono  Lake 
Committee,  79  IBLA  240 

(Mar.  1,  1984)  223,  380, 

633 

(On   Reconsideration), 

84   IBLA  175   (Dec.    19,   1984)    120,    380, 

635,    964 

Sierra  Club  -  Rocky  Mountain 
Chapter  et_   al^,  75  IBLA  220 

(Aug.  23,  1983)  280,  370, 

1072 

Sierra  Club,  Inc.  &  Southeast 
Alaska  Conservation  Council, 
Inc.,  6  ANCAB  152 
(Nov.  30,  1981),  88  I.D.  1027 84 

Sierra  Club,  Utah  Chapter, 

62  IBLA  263  (Mar.  15,  1982) 362,  1066 

Sigman,  William  A., 

66  IBLA  53  (July  28,  1982)  353,  936 

Silbaugh,  Jack  &  Lisa, 
..  William  E.  Dam,  60  IBLA 

217  (Nov.  30,  1981) 341,  482 

Silica  Sand  Corp., 

57  IBLA  76  (Aug.  21,  1981) 274,  501 

Silva,  Floyd  &  Corwin, 

45  IBLA  11  (Jan.  8,  1980) 387,  961 

Silva,  John, 

59  IBLA  167  (Oct.  26,  1981)  293,  478, 

599 
Silver  Spot  Metals,  Inc., 

51  IBLA  212  (Dec.  10,  1980)  553,  590, 

888 

Simmons,  Susan  S., 

69  IBLA  84  (Nov.  30,  1982)  244,  249, 

305,  335,  479, 
609 

Simmons,  Vern  W. ,  Jr., 

64  IBLA  139  (May  24,  1982)  299,  485 


XCIV 


TABLE  OF  DECISIONS  REPORTED 


Page ( s ) 


Page ( s ) 


Simons,    Lowell    J., 

66    IBLA   338    (Aug.    26,    1982) 


70    IBLA  128   (Jan.    14,    1983) 

Sims,    Stanley, 

64    IBLA   257    (June    2,    1982)    - 


Sinclair,    E.    Ray,    Uniform 

Relocation  Assistance   Appeal 
of,    4   OHA   216    (Jan.    4,    1982) 

Singleton  Contracting  Corp., 
Appeal  of,  IBCA-1413-12-80 
(Aug.    12,    1981),    88   I.D.    722 


Singleton,    W.    G. , 

75    IBLA  168   (Aug.    19,    1983) 


-    6,    672, 
804 

675,    815 


244, 
335 


■   40,    237, 

250,    294, 

486,    600 


1053 


Sittre,    Beth,    Trustee, 

84    IBLA  197    (Dec.    24,    1984) 


185, 


173,  181, 

188,  202, 

944 


574,  626, 
630,  895 


S  &  M  Coal  Co.  &  Jewell 
Smokeless  Coal  Co.  v. 
Surface  Mining  Reclamation 
&  Enforcement,  79  IBLA  350 
(Mar.  22,  1984),  91  I.D.  159 


Small,  Mark,  Administrative 
Appeal  of  v.  Comm'r  of 
Indian  Affairs,  8  IBLA  18 
(Mar.  10,  1980)  


790,    818 


Smalley,    Roy   B. ,    et    al., 

59   IBLA  238   (Oct.    28,    1981) 


Smart   &   Co. , 

79   IBLA  323   (Mar.    21,   1984) 

Smart,    Lee, 

59   IBLA  235   (Oct.    28,    1981) 

Smeaton,    John    T. ,    et    al . , 
59   IBLA  108   (Oct~2"6T~1981) 


248,  394, 

974,  1014,  1021, 
1027,  1036 


404,  407, 
410 


341,  481, 
502,  599 


931 


340,  599 


340,  479, 
591 


Skaw,  Francis,  et  al . , 

63  IBLA  235  (Apr.  19,  1982) 


Skodras,  Goldie, 

72  IBLA  120  (Apr.  14,  1983) 


Slaaten,  Doris  A.,  et  al . , 
81  IBLA  282  (June  12,  1984) 


Slater  Electric  Co.  of 
California,  Appeal  of, 
IBCA-1283-7-79  (Apr.  7,  1980), 
87  I.D.  121  


Slater,  Stanley  L. , 

74  IBLA  357  (July  28,  1983) 

Slisco,  Martin,  et  al . , 

62  IBLA  260  (MaF.TI,  1982) 


Sloan,  John, 

47  IBLA  146  (May  6,  1980) 


Sloper,  Josephine, 

74  IBLA  234  (July  19,  1983) 


Slowey,  Lula  Lorene  McCracken, 
58  IBLA  202  (Sept.  29,  1981) 


270, 

485, 


832, 


-  49,  164, 

298,  392, 

909,  957, 

982 


649,  678, 

946,  958, 

987 


445,  899 


174,  176, 
177 


692 


639, 


721, 


7, 


297,  504, 
907,  1005 


263,  318, 
479 


639,  707, 
908,  1005 


142,  400, 
,  901,  993 


Smelser,  Homer  v.  Bureau 
of  Land  Management , 
75  IBLA  44  (Aug.  5,  1983) 


Smith,  Bert  N.  &  Paul  v. 
Bureau  of  Land  Management , 
48  IBLA  385  (July  11,  1980) 


Smith,  Betty, 

64  IBLA  395  (June  17,  1982) 


Smith,  Don  P. , 

51  IBLA  71  (Oct.  31,  1980) 

Smith,  Douglas  E., 

69   IBLA   343   (Dec.    28,   1982) 

Smith,  Frederick  L. , 

78  IBLA  345  (Jan.  25,  1984) 


Smith,  Geneiva  Nell  Maston, 
et^  al^,  48  IBLA  199 
(June  16,  1980)  


Smith,  Hazel  Anna,  et  al. , 
82  IBLA  230  (Aug.~23,  1984) 

Smith,  H.  L. , 

46  IBLA  62  (Feb.  22,  1980)  - 

Smith,  J.  Bradley, 

73  IBLA  398  (June  15,  1983) 


386,  387, 
912,  914 


236, 

-  U, 
382, 

228, 
384, 

386, 

947, 

1047 

-  An 

238, 

294, 

244, 

250, 

335 

,  486 

,  600 

805, 
459, 

1082 

653, 
763 

121,  396 


357 


262,  282, 
316,  578 

-  311,  493 


TABLE  OF   DECISIONS   REPORTED 


XCV 


Page(s) 

Smith,    J.    Neil, 

77   IBLA  239   (Nov.    29,    1983) 313,    336, 

480,  614 

Smith,  James  W. 

46  IBLA  233  (Mar.  27,  1980) 2,  130, 

159,  923 
(On  Reconsideration), 

55  IBLA  390  (June  30,  1981) 351,  915, 

926,  932,  1092 

Smith,  Jerry  R. , 

58  IBLA  232  (Oct.  6,  1981) 666,  705, 

785 
Smith,  Litha  Muriel  Bryant, 
et^  ah,  66  IBLA  150 

(Aug.  10,  1982)  8,  14,  124, 

143,  397,  400, 
902,  994 
Smith,  Paul  P.,  et  al. , 

73  IBLA  336  (June  8,  1983) 28,  234, 

242,  309,  335, 
476,  600 
Smith,  Sherman  C. ,  Michael 
Mitchell,  Jr.,  58  IBLA  188 

(Sept.  28,  1981)  48,  391, 

520,  550,  552, 
620,  1079 
Smith,  Sidney  0. , 

62  IBLA  378  (Mar.  24,  1982)  18,  28,  162, 

233,  242,  296, 

343,  475,  603, 

639,  907,  1005 

Smith,  Tammy  Lou  Ricker, 

et  al^,  49  IBLA  251 

(Aug.  18,  1980)  121,  396 

Smith,  Tim  R. , 

81  IBLA  337  (June  21,  1984) 696,  767 

Smith,  Turner  C. ,  Jr.,  & 

Signe  D. ,  66  IBLA  1 

(July  23,  1982),  89  I.D.  386 648,  741, 

758 
Smith,  William  R. , 

59  IBLA  252  (Oct.  29,  1981) 333,  474 

Smithson,  Howard  M. , 

70  IBLA  126  (Jan.  13,  1983)  396 

Snedegar,  John  R., 

79  IBLA  201  (Feb.  28,  1984)  448 

Sneed ,  Franklin  D. 

(Mr.  &  Mrs.) ,  Uniform 

Relocation  Assistance 

Appeal  of,  4  0HA  143 

(Apr.  9,  1981)  1059 

Snelson,  Gregory  v^. 
Acting  Deputy  Ass't 
Secretary — Indian  Affairs 
(Operations),  10  IBIA  57 
(July  30,  1982) 409 


Page(s) 

Snider,    Leonard    E.,    Sr., 

74  IBLA  213   (July  18,   1983) 28,    234, 

242,    309,    335, 
476,    600 

Sniffer  #2  Partnership, 

76  IBLA  362  (Oct.  24,  1983) 338,  597 

Snow,  George  Val, 

46  IBLA  101  (Feb.  29,  1980) 211,  226, 

887 
(On  Judicial  Remand), 
79  IBLA  261  (Mar.  7,  1984) 213,  227, 

887 

Snyder,  Bernard  R.  &  M.  Marie, 

70  IBLA  207  (Jan.  24,  1983) 153,  157, 

158,  392,  960 

Snyder  Oil  Co., 

69  IBLA  259  (Dec.  21,  1982) 759,  774 

Sobotka,  August  &  Mary, 

79  IBLA  340  (Mar.  22,  1984) 281,  357, 

950 
S.O.C.  Oil  Co., 

73  IBLA  350  (June  14,  1983) 742,  790 

SOCATS  et  al.  (On  Reconsidera- 
tion), 72  IBLA  9  (Apr.  4,  1983) 223 

SOCO  1980  Acreage  Program, 

68  IBLA  132  (Oct.  28,  1982)  794 

Socorro  Electric  Cooperative, 

Inc.,  64  IBLA  65  (May  6,  1982)  352,  373, 

936 

Soda  Flat  Co.,  Inc., 

75  IBLA  388  (Sept.  2,  1983) 12,  13, 

212,  276,  277, 
437,  1008 

Soderberg  Rawhide  Ranch  Co., 

63  IBLA  260  (Apr.  19,  1982)  445,  618, 

986,  1009 
Soehner,  Robert  W., 

56  IBLA  370  (Aug.  3,  1981)  288,  593 

Sohio  Alaska  Petroleum  Co., 

68  IBLA  250  (Nov.  16,  1982)  882 

Solender,  Arthur  M., 

Lynn  Devereaux,  79  IBLA  70 

(Feb.  13,  1984) 834,  872, 

1090 

Soils,  Angeline  LaBelle, 
Estate  of,  8  IBIA  312 
(May  29,  1981)  413,  424 

Songer,  Vester, 

69  IBLA  177  (Dec.  15,  1982) 653,  766 

69  IBLA  296  (Dec.  23,  1982)  653,  736 


XCVI 


TABLE  OF  DECISIONS  REPORTED 


Sonsini,  Alfred  R. , 

64  IBLA  83  (May  10,  1982) 


Southern  California  Edison  Co., 
55  IBLA  210  (June  18,  1981)  - 


Southern  California  Gas  Co., 
81  IBLA  358  (June  27,  1984) 


Southern  Pacific  Transportation 
Co.,  B.  K.  Herndon, 
54  IBLA  174  (Apr.  21,  1981)  — 


Southern  Union  Co., 

60  IBLA  181  (Nov.  25,  1981) 


Southern  Union  Exploration  Co., 
51  IBLA  89  (Nov.  5,  1980)  


51  IBLA  149  (Nov.  26,  1980) 


54  IBLA  59  (Apr.  9,  1981)  — 

79  IBLA  90  (Feb.  16,  1984)  - 

79  IBLA  225  (Feb.  29,  1984) 

Southland  Royalty  Co., 

83  IBLA  302  (Oct.  30,  1984) 

Southwest  Resource  Council, 
Inc.,  National  &  Arizona 
Wildlife  Federations, 
73  IBLA  39  (May  11,  1983)  - 


Sovik,  Conrad  F., 

45  IBLA  14  (Jan.  8,  1980)  - 

Sowerwine,  Elbert  0.,  Jr., 
50  IBLA  15  (Sept.  9,  1980) 

Soyland ,  Johannes , 

52  IBLA  233  (Feb.  3,  1981) 


Space  Investors, 

75  IBLA  183  (Aug.  22,  1983) 

Speakman,  W. ,  J.  Antrim, 

51  IBLA  283  (Dec.  15,  1980) 

Spear,  Howell, 

56  IBLA  151  (July  20,  1981) 

Spear,  Howell  Roberts, 

80  IBLA  150  (Apr.  6,  1984)  - 


Page(s) 


669,  689, 
723 


2,  3,  350, 
930,  935 


133,  161, 
925 


25,  436, 
903 


826,  842, 
858,  865 


43,  161, 

646,  756,  770, 
1091 


644,  756, 
770 


756,  770 

761,  776 
760,  775 

762,  778 


35,  117, 

220,  222,  223, 
369,  633 


620,  1079 
-  217,  940 


286,  472, 
498 


654,  775, 
807 


--  620,  1079 

4,  647,  757 

683,  792 


Spear,  Irma, 

52  IBLA  360  (Feb.  19,  1981) 


Spear  ,  Irma  R. , 

84  IBLA  92  (Dec.  6,  1984) 


Spear,  Mary  Nan, 

81  IBLA  220  (June  6,  1984) 

Spectrum  Oil  &  Gas  Co., 

73  IBLA  162  (May  24,  1983) 


Spencer,  Nancy, 

82  IBLA  245  (Aug.  28,  1984) 

Sporcic,  Richard  M., 

62  IBLA  159  (Mar.  8,  1982)  - 

Sprague,  Hugh, 

73  IBLA  386  (June  15,  1983) 


Spring,  Kathryn  E., 

82  IBLA  26  (July  5,  1984)  - 

Square  Butte  Grazing  Ass'n, 
67  IBLA  25  (Sept.  7,  1982) 


St.  Clair,  Donald,  et  al. , 
77  IBLA  283  (Nov.  30,  1983), 
90  I.D.  496  


St.  Claire,  Carl  W. , 

63  IBLA  125  (Apr.  5,  1982) 


St.  Francis  Mining  Co., 

53   IBLA  133   (Mar.    5,    1981) 


Page(s) 


459,  652, 
662,  793 


685,  799, 
818 


716,  732 
-  19,  746 


Speerstra,  Samuel  P., 

78  IBLA  343  (Jan.  24,  1984) 12,  558, 

627,  1083,  1088 


717,  733 
706,  741 


28,  234, 

242,  309,  335, 
476,  600 


Spring  Creek  Coal  Co., 
Bridger  Coal  Co. , 
83  IBLA  159  (Oct.  10,  1984)  144,  149,  150 


253,  1063 


-  279,  367, 
1070,  1092 


1012,  1026, 
1029,  1031 


292,  334, 
475,  598 


20,  286, 

638,  906,  1004 


St.  Pierre,  Roger,  &  the 
Original  Chippewa  Cree  of 
the  Rocky  Boy's  Reserva- 
tion v.  Comm'r  of  Indian 
Affairs,  9  IBIA  203 

(Mar.  30,  1982),  89  I.D.  132  33,  115,  135, 

139,  429,  430, 
431,  434,  435 


Staacke,    Ervin,   et   al., 

62    IBLA   278   (Mar.    16,    1982) 


231,    668, 

706,    741,    744, 
748,    819,   1088 


TABLE  OF  DECISIONS  REPORTED 


XCVII 


Stacy,  F.  A., 

68  IBLA  248  (Nov.  16,  1982) 

Stahl,  Kenneth  D. , 

Estate  of,  56  IBLA  276 
(July  28,  1981)  


Page(s) 
343,  481 

332,  473 


Standridge,  Dorothy  L. , 
et  al^,  55  IBLA  131 
(June  3,  1981)  


-  7,  143,  399, 
888,  901,  993 


Stanley,  Roger, 

65  IBLA  69  (June  23,  1982)  - 

Starks,  John  Walter, 

55  IBLA  266  (June  25,  1981) 


300,    486 


242,    249, 
687,    703 


STATE     OF     ALASKA:      See   Appellant's    Name 


Staude,  Elsie  May, 

82  IBLA  226  (Aug.  22,  1984) 


Stauffer  Chemical  Co.  e£  al. , 
49  IBLA  381  (Sept.  5,  1980) 


Stauffer  Chemical  Co.  of 
Wyoming,  54  IBLA  85 
(Apr.  14,  1981)  


Steele,  Robert  L. , 

46  IBLA  80  (Feb.  22,  1980) 

Steffen,  Harold  W. 

(Mr.  &  Mrs.),  Uniform 
Relocation  Assistance 
Appeal  of,  3  OHA  179 
(Mar.  13,  1980)  


Stegman,  Leonard, 

68  IBLA  364  (Nov.  22,  1982)  - 

Steitz,  Raymond  K. , 

67  IBLA  173  (Sept.  21,  1982) 

Stephens,  Katie  Ross, 
Estate  of,  10  IBIA  9 
(June  4,  1982)  


Stephens,  Lester  &  Betty, 
58  IBLA  14  (Sept.  16,  1981) 


Stevens,  David  E. , 

64  IBLA  72  (May  10,  1982) 


Stevens  ,  Mac  A. , 

83  IBLA  164  (Oct.  15,  1984) 


84  IBLA  124  (Dec.  10,  1984) 


560,  995, 
1003 


1,  375, 

390,  894,  943, 
989 


458,  998 

32,  316,  578 


1054,  1058 

—  709,  788 

—  690,  724 


417,  421 


152,  155, 
157,  158 


64 


560,  628, 
640,  908 

232,  561, 
628 


Stevens,  Marion, 

64  IBLA  69  (May  10,  1982) 


Stevenson,  James  C, 

77  IBLA  150  (Nov.  15,  1983) 

Stevenson,  William  A., 

Altex  Oil  Corp.  ,  Imperial 
Resources,  Inc.,  Donald  W. 
Stevenson,  Overthrust 
Partnership,  73  IBLA  305 
(June  7,  1983)  


Stewart,  Alex, 

55  IBLA  105  (June  1,  1981) 


Stewart  Capital  Corp., 

53  IBLA  369  (Mar.  30,  1981) 


Stewart,  Elsie  I.  &  Walter  G. , 
63  IBLA  153  (Apr.  6,  1982)  - 


Stewart,  Hampton  P., 

72  IBLA  358  (May  2,  1983) 


Stewart,  Herbert,  Donald  J. 
Ferguson,  82  IBLA  329 
(Sept.  7,  1984)  


Stewart,  Nancy  L. , 

Resource  Service  Co.,  Inc., 
56  IBLA  122  (July  16,  1981) 


Stieglmayr,  Franz  S. , 

66  IBLA  276  (Aug.  18,  1982) 

Stiles,  Mary  Frances,  et  al . , 
64  IBLA  361  (June  16,  1982) 


Still,    David   G. , 

66   IBLA  35   (July   23,   1982) 


Stillman,  George, 

49  IBLA  150  (July  30,  1980) 


Stirland,  Olive  M. , 

65  IBLA  363  (July  20,  1982) 


Stoddard,  David  J., 

4  OHA  204  (Oct.  26,  1981) 


Page(s) 


65,  895, 
1085 


788,  814 


641,  815, 
856 


332,  473, 
594 


3,  47, 

127,  702,  719, 
909,  960 


298,  344, 
603 


678,  710, 

726,  790,  815 


95,  103, 
466 


227, 

230, 

260, 

665, 

739, 
784 

,  690 

123, 
400, 

397, 

143, 

902 

,  994 

244, 
335, 

249, 
479, 

294, 

600 

326, 

587, 
906 

162, 
487, 

297, 

335, 

603 

904 


xeviii 


TABLE  OF  DECISIONS  REPORTED 


Stoelting,  Thomas,  et  al . , 
70  1BLA  231  (Jan.  25,  1983) 


Stokes,  Don,  et  al., 

48  IBLA  365  (July  11,  1980)  — 

Stokes,  Marvin  Lee, 

58  IBLA  199  (Sept.  29,  1981)  - 

Stone  Arrow,  Joshua,  Estate  of, 
10  IB1A  104  (Sept.  28,  1982)  - 

Stonecipher,  Elmer  T. , 

71  IBLA  203  (Mar.  14,  1983)  - 


Stoos  ,    James   M. , 

57    IBLA   394    (Sept.    10,    1981) 

Storper,    Bernard    S., 

60   IBLA   67    (Nov.    19,    1981)    — 


Straub,  William  F., 

7  ANCAB  184  (June  23,  1982) 

Striegel,  Edwin,  Marie  A. 
O'Brien,  60  IBLA  232 
(Dec.  4,  1981)  


Strong,  Donald  C, 

63  IBLA  195  (Apr.  8,  1982) 


Strong  ,  Gary  E. , 

57  IBLA  306  (Aug.  31,  1981) 

Strong,  James  E., 

45  IBLA  386  (Feb.  13,  1980) 


Stroock,  Marta  F., 

63  IBLA  119  (Apr.  2,  1982) 


Stroock,  Thomas  F., 

77    IBLA  137    (Nov.    15,    1983) 


Stroud,    Homer   A.,    e_t   al.  , 
4   OHA   257    (Apr.    9,    1982) 


Stuber,    Allen,   d.b.a. 

Stuber   Construction   Co. , 
Appeal  of,    IBCA-1 369-6-80 
(Mar.    11,    1981)   


Stuck,    Marvin    G. , 

60  IBLA  197  (Nov.  27,  1981) 


Stutenroth,  A.  L. , 

67  IBLA  6  (Sept.  1,  1982) 


Page(s) 


528,  566, 
610,  625 


121,  396 
--  8,  399 


Page(s) 


429 


•  4,  710, 
727,  916 


383 


243,  647, 
721 


33 


274,  294, 
500,  600 


298,  344, 

484,  565,  603 


694,  1093 


316,  467, 

578,  906,  915, 
1088 


221,  772, 
855 


15,  456, 

460,  654,  763, 
776,  857 


40,  131, 

237,  270,  949 


174,  178 


291,  334, 
475,  598 


Styles,  Stanley,  Estate  of, 
75  IBLA  272  (Aug.  26,  1983) 


Suazo,  Pedro  A.  &  Eleanor  G. , 
75  IBLA  212  (Aug.  23,  1983) 


Suhrie,  Gary  T. , 

75  IBLA  9  (Aug.  2,  1983) 


Sullivan,  James  E., 

54  IBLA  1  (Apr.  1,  1981) 


Sumatra  Energy  Co., 

68  IBLA  313  (Nov.  19,  1982)  — 

Sun  Oil  Co. , 

63  IBLA  26  (Mar.  26,  1982)  


Sun  Oil  Co.  £t  al. 

(Appellants),  Shell  Oil  Co. 
(Appellee),  67  IBLA  80 
(Sept.  10,  1982)  


Sunbeam  Coal  Corp. , 

2  IBSMA  222  (Aug.  29,  1980), 
87  I. D.   383  


Sunder,  Robert  G.  & 

Jeanne  E.  R. ,  52  IBLA  375 
(Feb.  19,  1981)  


Sunoco  Energy  Development  Co., 
65  IBLA  323  (July  15,  1982)  ■ 

84  IBLA  131  (Dec.  11,  1984)  ■ 


Sunrise  Construction  Co., 

73  IBLA  185  (May  26,  1983)  - 

Sunshine  Mining  Co., 

Silver  Syndicate,  Inc., 

64  IBLA  399  (June  17,  1982)  ■ 

Superior  Oil  Co. , 

57  IBLA  404  (Sept.  14,  1981) 


313, 

336, 

479 

,  614 

153, 

157, 

158 

114, 

951, 

969 

221, 

770, 

854 

742 


827,  843, 
866 


754,  876, 
884,  886 


1020 


331, 

592, 

638, 

,  906 

146; 

,  450 

149, 

150, 

454 

393, 

1051 

858, 


344,  605 


17,  114, 
944,  990 


Superior  Oil  Co.  (Appellant), 
Cleveland-Cliffs  Iron  Co.  & 
Sohio  Shale  Oil  Co.  ( Intervenors) , 
78  IBLA  68  (Dec.  16,  1983)  


254,  277, 
393,  442 


Supron  Energy  Corp., 

Atlantic  Richfield  Co., 

55  IBLA  318  (June  26,  1981) 


409, 


302,  606 


-  1,  376, 

411,  436, 

892 


XCIX 


TABLE  OF 

Page ( s ) 

Supron  Energy  Corp.  e_t  al. , 

46  IBLA  181  (Mar.  21,  1980) 1,  213, 

375,  409,  411, 

436,  852,  853, 

892,  922 

Suto,  Marie  W. , 

73  IBLA  61  (May  12,  1983)  5,  727 

S  &  W  Contracting  Co.,  Inc., 
Appeal  of,  IBCA-1307-10-79 
(May  6,  1981),  88  I.D.  527 175,  177 

Swaf f ord ,  Ronald  L. , 

78  IBLA  379  (Jan.  31,  1984)  125 

Swan,  Elmer  A. ,  et  ux. , 

77  IBLA  99  (NovT  147  1983) 24,  51,  393, 

983,  991,  1042, 
1043,  1044 

Swanberg,  Nels,  et  al . , 
Appeal  of,  5  ANCAB  145 
(Dec.  18,  1980)  80 

Swanberg,  Nels  &  Margaret, 

74  IBLA  249  (July  22,  1983) 557,  889 

Swanner,  Claires  Inez  Wood, 

58  IBLA  108  (Sept.  24,  1981) 8,  399 

Swanson,  John, 

51  IBLA  239  (Dec.  15,  1980) 390,  640, 

877,  980 

Swanson,    John   G. , 

66   IBLA  200   (Aug.    13,    1982) 867,    877 

Swanson,    John   R., 

84   IBLA  127   (Dec.    10,   1984) 372,   1074 

Swift   Bird,    George,    Estate   of, 

10   IBIA  63   (Aug.   16,   1982) 231,    414 

Syblon-Reid   Co.,   Appeal   of, 

IBCA-1313-11-79   (Sept.    17,    1982)   173,   182, 

185 

Sykes,  Jan  Christian, 

55  IBLA  23  (May  26,  1981) 142,  398, 

901,  993 

Syndbad,  Andy, 

48  IBLA  87  (May  29,  1980) 265,  321, 

579 

Sypult,  Cleatus, 

53  IBLA  171  (Mar.  16,  1981) 334,  475, 

498,  592 

Systems  Technology  Associates, 
Inc.,  Appeal  of,  IBCA-1108-4-76 
(Feb.  19,  1981),  88  I.D.  293 188 

IBCA-1108-4-76  (Apr.  30,  1981), 

88  I.D.  521 963 


DECISIONS  REPORTED 


Page(s) 

Szczepanski,    Jean, 

60  IBLA  375   (Dec.    22,    1981)    827,    843, 

865 

Szmyd,  Edith,  Beulah  Hoth, 

50  IBLA  61  (Sept.  15,  1980) 61,  122, 

126,  442 

Szynkowski,  Edward  J.,  Jr., 

53   IBLA  310   (Mar.    25,   1981) 262,    336, 

467,    579 

Taffera,  Carl  J., 

71  IBLA  72  (Feb.  22,  1983) 169,  753, 

773,  856,  991 

Taggart,  Thomas, 

46  IBLA  350  (Apr.  8,  1980)  228,  258, 

261,  347,  1050 

Tako  Mining, 

63  IBLA  206  (Apr.  9,  1982) 298,  485, 

505 

(On  Reconsideration), 

77  IBLA  30  (Oct.  31,  1983)  964 

Talbert,  Richard  S. , 

70  IBLA  145  (Jan.  17,  1983) 726,  742 

Talbott,  William  E. ,  et  al., 

52  IBLA  12  (Jan.  5,  1981) 269,  330, 

591,  1089 

Talladira,  Joseph  A., 

83  IBLA  256  (Oct.  23,  1984) 19,  717, 

799,  818,  992 

Tallman,  Denver  N. , 

61  IBLA  326  (Feb.  8,  1982)  294,  600 

Tanacross,  Inc.,  Appeal  of, 

4  ANCAB  173  (Apr.  7,  1980), 

87  I.D.  123 100,  121, 

1087 
Tanalian,  Inc.,  et  al. , 

75  IBLA  316  (AuJ.  30,  1983) 92,  98 

Tarabochia,  Timothy  v.  Deputy 
Ass't  Secretary — Indian  Affairs 
(Operations),  12  IBIA  269 

(June  6,  1984),  91  I.D.  243 431,  913, 

914,  918 

Tarantino,  Frank  J., 

77    IBLA  328   (Dec.    5,   1983) 315,    615 

Taylor,  Albert  W., 

49  IBLA  103  (July  28,  1980) 736 

Taylor,  Allen  W., 

56  IBLA  143  (July  20,  1981)  127,  704, 

720 
Taylor,  Dorothea  M.  &  Robert, 

46  IBLA  198  (Mar.  24,  1980) 228,  258, 

261,  347,  1050 


TABLE  OF  DECISIONS  REPORTED 


Taylor,  Edward  G. , 

47  IBLA  286  (May  15,  1980) 

Taylor,  Glen  W., 

67  IBLA  393  (Oct.  8,  1982) 


Taylor,  James  R., 

80  IBLA  157  (Apr.  10,  1984)  - 

Taylor,  Nalon  A. , 

48  IBLA  336  (July  3,  1980)  — 

Taylor,  Virgal  M., 
Elizabeth  Hutton,  49  IBLA  329 
(Aug.  25,  1980)  


Teaford,  Otis  (Mrs.), 

56  IBLA  367  (Aug.  3,  1981) 

Temple,  Paul  N., 

69  IBLA  54  (Nov.  29,  1982) 


69  IBLA  275  (Dec.  21,  1982) 

Tenley,  Earl  A. , 

47  IBLA  200  (May  7,  1980)  — 


Tenneco  Oil  Co. , 

46  IBLA  33  (Feb.  20,  1980) 


71  IBLA  339  (Mar.  28,  1983)  ■ 

Tenneco  Oil  Co.,  Texaco,  Inc., 
57  IBLA  85  (Aug.  24,  1981)  - 


Tennessee  Consolidated  Coal 
Co.,  Inc. ,  3  IBSMA  145 
(Apr.  30,  1981),  88  I.D.  508 

Tennyson,  William  M. ,  Jr., 

66  IBLA  38  (July  23,  1982)  — 


Terenzi,  Rose  L. , 

68  IBLA  21  (Oct.  19,  1982) 


Terra  Technology  Corp., 
Appeal  of,  IBCA-1 393-9-80 
(Mar.  4,  1982)  


Terry,  Ervin  K. , 

7  ANCAB  63  (May  19,  1982), 
89  I.D.  242  


Page(s) 

318, 

579 

45, 

478, 

608 

715, 

732 

214, 

215 

—  327,  470, 
563,  588 


274,  571 


50,  674, 

752,  788,  815, 
960 


674,  789 
317,  468 


321,  837, 
859 


63  IBLA  339  (Apr.  28,  1982) 392,  745, 

778,  780,  866, 
876,  982 


831,  869 


819,  876, 
884,  886 


1030,  1039 


-  29,  49,  65, 
70,  392,  982 


830,  844, 
867 


195,  209, 
211 


-  84,  88, 
102,  945 


Terwilliger,  Jack, 

56  IBLA  383  (Aug.  3,  1981) 


Tesoro  Petroleum  Corp. , 

65  IBLA  99  (June  24,  1982) 


T.E.T.  Partnership  et  al., 
84  IBLA  10  (Nov.  "26,~T984) 


Tetlin  Native  Corp. , 

5  ANCAB  197  (Apr.  14,  1981), 
88  I.D.  442  


5  ANCAB  212  (Apr.  15,  1981) 
5  ANCAB  220  (Apr.  17,  1981) 
5  ANCAB  299  (May  13,  1981)  - 


7  ANCAB  132  (June  18,  1982), 
89  I.D.  303  


Teton  Energy  Co.,  Inc., 

61  IBLA  47  (Dec.  31,  1981)  ■ 

Texaco,  Inc. , 

51  IBLA  243  (Dec.  15,  1980) 

59  IBLA  155  (Oct.  26,  1981) 


Texaco,  Inc.,  Gulf  Oil 
Exploration  &  Production 
Co.,  51  IBLA  332 
(Dec.  29,  1980),  87  I.D.  648 


Texaco  U.S.A.  et  al . , 

82  IBLA  61  (JulyTl,  1984) 


Texas  Oil  &  Gas  Corp., 

46  IBLA  50  (Feb.  20,  1980) 


58  IBLA  175  (Sept.  28,  1981), 
88  I.D.  879  


61  IBLA  312  (Feb.  4,  1982) 


7  ANCAB  206  (June  25,  1982) 


83,  85 


Thein,  John  F. ,  Kenneth  E. 
Schoonover,  Wendell  & 
Kolbjorn  Skaflestad, 
Appeals  of,  4  ANCAB  116 
(Jan.  11,  1980),  87  I.D.  1  - 

Thermal  Power  Co., 

49  IBLA  169  (July  30,  1980) 


Page(s) 


290,  596 


18,  829, 

844,  867,  1006 


694,  717, 
733 


77,  84,  96 
77,  84,  96 

84 

82 


74,  84, 
93,  109 


858,  863 


951,  969 


44,  114, 

445,  890,  898, 

1008,  1041,  1051, 

1092 


778,  875, 
884,  885 


643,  762, 
857 


-  25,  32,  52, 
110,  951,  989 


33,  114, 

757,  793,  826, 
842,  864,  944 


127,  652, 
722,  813 


33,  85,  95 
-  358,  381 


TABLE  OF  DECISIONS  REPORTED 


CI 


Thermal  Resources,  Inc., 
54  IBLA  329  (May  5,  1981) 


Thomas,  Betty  J., 

56  IBLA  323  (July  29,  1981) 

Thomas,  Elmer  G. ,  et  al . , 

66  IBLA  92  (July  30,  1982)  - 

Thomas,  John  C.  &  Martha  W. , 
d.b.a.  Tungsten  Mining  Co., 
53  IBLA  182  (Mar.  17,  1981) 


Thompson  Creek  Timber  Sale, 
In  re,  81  IBLA  242  (June  7, 
1984)  


Thompson,  Fred, 

74  IBLA  231  (July  19,  1983) 


Thompson,  Howard  E. , 

65  IBLA  79  (June  23,  1982) 


Thompson,  Jack  T. , 

66  IBLA  273  (Aug.  17,  1982) 

Thompson,  James  I., 

51  IBLA  154  (Nov.  26,  1980) 


Thomps  on ,  Jane  t , 

65  IBLA  383  (July  20,  1982) 


Thompson,  Leonard, 

62  IBLA  236  (Mar.  11,  1982) 


Page(s) 
381,    382 


Page(s) 


Thorn,    Richard   W., 

58   IBLA  291    (Oct.    13,    1981) 292,    481, 

638,    907,   1004 


-   666,    720 
621,    1086 


47,  164, 

549,    553,  570, 

621,    623,  980, 

993,   1002,  1080 


(On   Reconsideration), 

59   IBLA  364   (Nov.    9,    1981) 554,    571, 

993,    1002,    1081, 
1091 


634,    881, 
1049 


-   58,    557, 
626,    1088 


40,    238, 

244,    250,    335, 
487 


668,    722 


220,    222, 
632,    923 


245,    251, 
664,    687 


668,    707, 
720 


Thompson,    Stephen   M. , 

84   IBLA  146   (Dec.   12,   1984) 


Thorn   Construction    Co.,    Inc., 
Appeal  of,    IBCA-1 254-3-79 
(Jan.    27,    1983),    90   I.D.    21 


Thorne,    Rupert, 

58   IBLA   319   (Oct.   16,    1981) 


Thornton,    Shannon    N. , 

56   IBLA  359   (Aug.    3,    1981)   - 

Thoroughfare   Coal   Co., 

3   IBSMA   72   (Mar.    25,    1981), 
88   I.D.    406  


Thorp,    Edward   W., 

84    IBLA   58   (Nov.    30,    1984)    - 

Thorpe,    Richard    &   Anne, 

59   IBLA  176   (Oct.    26,    1981) 


Thouez,    Katherine   C. , 

69   IBLA  391    (Jan.    4,   1983) 


Three   Rivers   Mining   Co., 

75   IBLA  176   (Aug.   19,    1983) 


Thumpers    Reforestation, 
Appeal  of,    IBCA-1 576-5-82 
(Jan.    31,    1983)   


Tibbals  Construction,  Inc., 
Appeal  of,  IBCA-1 61 8-9-82 
(Nov.    4,    1983)   


Tibbals,    James   N.    &   Janet    D. , 
58   IBLA  42   (Sept.    17,    1981) 


Tibbetts,    R.    Gail, 

62    IBLA   252    (Mar.    15,    1982) 


20,    228, 

259,    718,    793, 
851 


175,    182, 
195,    203 


17,    48, 

162,    164,    274, 

291,    334,    479, 

500,    592,    981 


333,    474 


1010,   1022 
--  955,    968 


339,    480, 

554,    623,    1081 


653,    766, 
916 


294,    335, 
479,    600 


190,    206 


193,    970 


20,    229, 

288,    436,    593, 
638,    907,   1004 


297,    483, 
636 


Thompson,    Lyle    I., 

56    IBLA  155    (July    20,    1981) 


Thompson,    Robert    F., 

68   IBLA  120   (Oct.    26,    1982) 


Thompson,    Shirley   &    Duane    R. , 
57    IBLA  154    (Aug.    25,    1981) 


332,  473, 
499 


302,  607 


16,  162, 

289,  333,  474, 
595 


Tibbetts,  R.  Gail,  et  al.  v. 
Bureau  of  Land  Management , 
62  IBLA  124  (Mar.  4,  1982) 


Tickel,  Charles  R. , 
7  3  IBLA  360  (June  15, 
1983),  90  I.D.  258  — 


Tieyah,  Julia,  Estate  of, 
11  IBIA  211  (June  8,  1983) 


616 


692,  712, 
728 


423,  426 


C1I 


TABLE  OF  DECISIONS  REPORTED 


Page ( s ) 


Tiffany   Construction   Co., 
Appeal   of,    IBCA-1162-8-77 
(June    12,    1980),    87    I.D.    210 


IBCA-1162-8-77    (Aug.    22,    1980) 

Tiger   Corp. , 

4    IBSMA   202   (Dec.    17,    1982), 
89    l.D.    622   


198 
963 


1011,    1022 


Tingley,    Howard    E. , 

62    IbLA   315    (Mar.    19,    1982)    123,    212, 

218,    897,    1081 


Tipperary   Oil    &    Gas    Corp., 
81    IBLA   91    (May    24,    1984)    - 

Tipton,  Hugh  A. , 

55  IBLA  68  (June  1,  1981)  - 

Titan  Coal  Corp.  v.  Office 
of  Surface  Mining 
Reclamation  &  Enforcement, 
78  IBLA  205  (Jan.  5,  1984) 


Titus,  John  T. , 

58  IBLA  207  (Sept.  29,  1981) 


Titus,  Walter  (On  Reconsid- 
eration) ,  77  IBLA  321 
(Dec.  1,  1983)  


583,  715 
385,  386 


1011,  1012, 

1014,  1023,  1036 


333,  474, 
500 


-  30,  51,  66, 
70,  393,  984 


T  &    M  Corp.,    Larry    G.    McLatchy, 
70   IBLA   366   (Feb.    3,    1983)   — 


Toghotthele  Corp., 

81    IBLA   317    (June    19,    1984) 


837,  874 


91,  103, 
105 


Tollage  Creek  Elkhorn  Mining  Co., 
2  IBSMA  341  (Nov.  24,  1980), 

87  I.D.  570 1016,  1024, 

1029,  1031 


Tomporowski,  William  H., 
53  IBLA  21  (Feb.  26,  1981) 

Tomson,  J.  Linda, 

68  IBLA  5  (Oct.  12,  1982)  ■ 


332,  592 


709 


Tonne,  Erwin, 

57  IBLA  303  (Aug.  31,  1981) 


Tony,  Karen  R. ,  et  al., 

60  IBLA  167  (N^v\~24,  1981) 


Toole,  George, 

47  IBLA  89  (Apr.  21,  1980) 


333,  747 


Tooze,  Arthur  A., 

74  IBLA  221  (July  18,  1983) 


294,  334, 
482 


262,  318, 
578 


311,  493 


Toptiki  Coal  Corp., 

2  IBSMA  173  (July  28,  1980), 
87  I.D.  331  


(On  Reconsideration), 

3  IBSMA  40  (Mar.  16,  1981), 

88  I.D.  367  


Tow,  Don, 

68    IBLA   213   (Nov.    10,    1982)    - 

Towne,  E.  B. ,  Jr., 

67  IBLA  187  (Sept.  22,  1982) 

Trabal,  Jose  (Dr.), 

60  IBLA  97  (Nov.  19,  1981)  - 


Tracy,  Don  C.  &  Gordon  C. , 
65  IBLA  160  (June  29,  1982) 


Trahan,    J.    C. , 

74    IBLA   15    (June    24,    1983) 


Trans-Texas   Energy,    Inc., 
56    IBLA   211    (July    22,    1981) 

56    IBLA   295    (July    28,    1981) 


57    IBLA   32    (Aug.    6,    1981) 


Transtrum,  Elmer, 

65  IBLA  285  (July  13,  1982) 


Transwestern  Pipeline  Co.  v. 
Acting  Deputy  Ass't  Secre- 
tary— Indian  Affairs 
(Operations),  12  IBIA  49 
(Oct.  28,  1983),  90  I.D.  474 


Travis,  Donald  H. ,  Uniform 
Relocation  Assistance 
Appeal  of,  5  0HA  212 
(Oct.  21,  1983)  


Traylor,  Horace,  II,  et  al . , 
Appeal  of,  5  OHA  117 
(Mar.  22,  1983)  


Trees,  Alan  T. ,  James  L. 
Barnes,  66  IBLA  334 
(Aug.  26,  1982)  


Tremayne,  Roy, 

47  IBLA  289  (May  15,  1980) 


Page(s) 

1030,  1038 

1030,  1039 
--  302,  606 


378 


639,  663, 

687,  907,  1004 


244,  249, 

294,  335,  479, 
600 


23,  117, 
896,  954 


784,  811 


751, 

785, 

812 

784, 

811 

301, 

606 

136,  412, 

432,  918,  933, 
1007 


1058 


257,  920 


244,  249, 

302,  335,  479, 
607 


264,  320, 

468,  581,  637, 
905 


TABLE  OF  DECISIONS  REPORTED 


CIII 


Trend   Resources   Ltd., 

64   IBLA  383  (June   17,    1982) 


Trl-County   Cattlemen's   Ass'n, 
Idaho  Cattlemen's   Ass'n, 
60   IBLA  305   (Dec.    18,   1981) 


Trigg,  John  h. , 

74  IBLA  52  (June  28,  1983)  - 

74  IBLA  246  (July  19,  1983) 


Trl-State  Generation  & 

Transmission  Ass'n,  Inc., 
63  IBLA  347  (Apr.  29,  1982), 
89  I.D.  227  


Trott,  Harvey  Howard, 

79  IBLA  146  (Feb.  23,  1984) 

Trudell,  Dora, 

83  IBLA  196  (Oct.  16,  1984) 

Truesdell,    David,   et  al., 

57    IBLA   60   (Aug.    17,    1981)    - 


Trujillo,  Rosita, 

60  IBLA  316  (Dec.  18,  1981) 


77  IBLA  35  (Oct.  31,  1983) 


Trust,  Eugene  R. ,  Estate  of 
V.  Acting  Aberdeen  Area 
Director,  Bureau  of  Indian 
Affairs,  11  IBIA  203 
(May  27,  1983)  


Tseng,  James  H.  W., 

69  IBLA  387  (Jan.  4,  1983) 


Tsoodle,  Samuel,  Estate 

of,  11  IBIA  163  (Apr.  14,  1983) 

Tsosie,  Charity  v^.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs,  10  IBIA  416 
(Oct.  15,  1982)  


T  &  T  Development  Co., 

77  IBLA  54  (Nov.  7,  1983) 


Tuba  City  Housing  Appeals 
Ass'n,  5  OHA  33 
(Oct.  12,  1982)  


Page(s) 


829,  844, 
867 


278,  360, 
1064 


Page(s) 


896 


125,  679, 
791 


352, 

373, 

936 

714 

792 

402 

560 

288, 

333, 

474 

593 

667, 

740, 

786 

742, 

749, 

960 

406,  412, 
416,  419 


437, 


-  21,  231, 
657,  787, 

805 


426,  428 


435, 


52,  135, 
917,  958 


7  30 


Tucker  &  Associates 
Contracting,  Inc., 
Appeal  of,  IBCA-1 468-6-81 
(Nov.  30,  1982),  89  I.D.  597 


Tucker  &  Snyder  Exploration, 
Inc.  ,  45  IBLA  248 
(Feb.  4,  1980)  


49  IBLA  176  (July  30,  1980) 

Tucker  &  Snyder  Exploration, 
Inc.,  et  aL,  51  IBLA  35 
(Oct.  30,  1980)  


Tucker,  William  E. ,  et  al., 
82  IBLA  324  (Sept.  7,  1984) 


Tugatuk,  Anuska  (On  Recon- 
sideration), 59  IBLA  345 
(Nov.  5,  1981)  


Tullis,  Marlin  G. , 

84  IBLA  202  (Dec.  27,  1984) 

Turley,  C.  F. ,  Jr., 

60  IBLA  237  (Dec.  4,  1981)  ■ 


Turner,  Allen, 

56  IBLA  280  (July  28,  1981) 


Turner,  Harold  Eugene, 

81  IBLA  106  (May  30,  1984) 


Turner,  William  M. , 

54  IBLA  111  (Apr.  15,  1981) 


Turnipseed,  Dennis, 

66  IBLA  63  (July  29,  1982)  -- 


Turtle,  Mark,  Sr., 

Estate  of,  8  IBIA  272 
(Apr.  15,  1981)  


Tuttle,  J.  Burton, 

49  IBLA  278  (Aug.  18,  1980), 
87  I.D.  350  


256,  919 


Tuttle,  Thomas  L. , 

71  IBLA  265  (Mar.  22,  1983) 


Tweten,  Kenneth  &  Era, 

47  IBLA  180  (May  7,  1980) 


175,  183, 

184,  209,  211 


644,  769, 
799,  1074 

769,  1074 


660,  769, 
854 


548,  634 


hi 


500, 


126 

,  217 

334, 

482, 

503 

337, 

477, 

595, 

638, 

907, 

1004 

684, 

716, 

732 

662, 

795, 

811 

18, 

235, 

251, 

1062 

416,  419, 
432 


356,  357, 
902,  915 


23,  117, 
896,  954 


822,  860 


CIV 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Two   Bulls,    Richard   Doyle, 
Estate   of,    11    IBIA   77 

(Mar.    15,   1983)    413,    415, 

416,    417,    418, 
420 

Two  Rich  Partnership, 

62  IBLA  148  (July  30,  1984) 650,  684 

TXO  Production  Corp., 

73  IBLA  33  (May  9,  1983)  797,  847 

73  IBLA  258  (June  7,  1983) 759,  774 

79   IBLA  81    (Feb.    16,    1984) 457,    461, 

808,    1075,    1076, 
1083 

Tyee   Tree   Nursery,    Appeal 
of,    IBCA-1628-10-82 
(Aug.   17,    1983)   186 

Tyrex   Oil   Co., 

73    IBLA   241    (June   1,    1983)    649,    727, 

790,    816 

Tyrrel,    Nila, 

49   IBLA  267   (Aug.    18,    1980)    327,    587, 

638,    905 

Tzeng ,    Fen   F., 

68   IBLA  381    (Nov.    23,   1982)    641,    673, 

709,    788,    909 

Udy,    David   V., 

45   IBLA  389   (Feb.    13,   1980) 215,    216, 

262,    282,    316, 

462,    467,    578, 

913,    914 

81  IBLA  58  (May  22,  1984)  24 

Ukpeagvik  Inupiat  Corp., 

68  IBLA  359  (Nov.  22,  1982) 74,  108, 

438 

81    IBLA  222   (June   6,    1984) 98,    99, 

100,   105 

Underwood,  Marjorie  N. , 

58  IBLA  21  (Sept.  16,  1981)  123,  904 

Underwood,  William  M.  M., 

61    IBLA  172   (Jan.    25,    1982)    342,    479, 

602 

1  n  1 1  £  1  H     BlI  1  9.  9  £11  9  H 
£11111£^.99.     £  L!!i  £  1     91'- 

Uniform  Relocation  Assistance 
Appeal  of  Allison,  William  B. 
(Mr.),  Executor  of  the  Estate 
of  Amie  B.  Allison  (Deceased), 
4  OHA  117  (Feb.  13,  1981)  1052,  1054 


Page(s) 

Uniform  Relocation  Assistance 
Appeal  of  Angle,  Jesse  W. 
(Mr.  &  Mrs.),  4  OHA  160 
(Apr.  29,  1981)  1059 

Uniform  Relocation  Assistance 
Appeal  of  Barney,  Paul  E. 
(Mr.),  5  OHA  53  (Nov.  9,  1982) 1060 

Uniform  Relocation  Assistance 
Appeal  of  Baysinger,  Jesse  W. 
(Mr.  &  Mrs.),  4  OHA  1 
(Apr.  23,  1980)  1054 

Uniform  Relocation  Assistance 
Appeal  of  Bick  Outdoor 
Advertising  Co.,  4  OHA  234 
(Feb.  5,  1982)  1055 

Uniform  Relocation  Assistance 
Appeal  of  Biro,  Dan  J. 
(Mr.  &  Mrs.),  4  OHA  240 
(Feb.  16,  1982)  1059 

Uniform  Relocation  Assistance 
Appeal  of  BJC/Knowles 
Architects  Associates, 
4  OHA  189  (Aug.  6,  1981)  1053 

Uniform  Relocation  Assistance 
Appeal  of  Bose,  James  H. 
(Mr.  &  Mrs.),  3  OHA  191 
(Mar.  24,  1980)  1057 

Uniform  Relocation  Assistance 
Appeal  of  Brois,  John  A. 
(Mr.  &  Mrs.),  4  OHA  208 
(Nov.  12,  1981)  1053 

Uniform  Relocation  Assistance 
Appeal  of  Cahill,  James  D. 
(Mr.  &  Mrs.),  4  OHA  229 
(Jan.  29,  1982)  1059 

Uniform  Relocation  Assistance 
Appeal  of  Cardillo,  James 
(Mr.  &  Mrs.),  4  OHA  177 
(July  14,  1981)  1053 

Uniform  Relocation  Assistance 
Appeal  of  Catto,  Richard  B. , 
4  OHA  278  (June  1,  1982)  1055 

Uniform  Relocation  Assistance 
Appeals  of  Chastain,  Adron  J. 
(Mr.  &  Mrs.)  et_  al .  , 

4  OHA  166  (June  8,  1981)  1052 

Uniform  Relocation  Assistance 
Appeal  of  Cliff  Park,  Inc., 

5  OHA  296  (Apr.  10,  1984)  1057 

Uniform  Relocation  Assistance 
Appeal  of  Cochran,  H.  M.  & 
Leola,  5  OHA  221  (Nov.  3,  1983) 1054 


TABLE  OF  DECISIONS  REPORTED 


CV 


Uniform  Relocation  Assistance 
Appeal  of  Daleske ,  Donald  J. 
(Mr.),  A  OHA  101  (Jan.  8,  1981) 

Uniform  Relocation  Assistance 
Appeal  of  Davis,  Ray  K.  (Mr.), 
4  OHA  20  (June  23,  1980)  


Uniform  Relocation  Assistance 
Appeal  of  Donahue,  James  E. 
(Mr.  &  Mrs.),  5  OHA  1 
(June  18,  1982)  


Uniform  Relocation  Assistance 
Appeal  of  D.  Stamato  &  Co., 
Inc.,  4  OHA  221  (Jan.  5,  1982) 

Uniform  Relocation  Assistance 
Appeal  of  Eastern  Pennsylvania 
Lutheran  Camp  Corp.  ,  5  OHA  201 
(Oct.  4,  1983)  


Page(s) 


1058,  1061 


1057,  1059 


1052,  1060 


1053,  1055 


Page(s) 


1057 


Uniform  Relocation  Assistance 
Appeal  of  Erickson,  Josephine 
(Mrs.),  4  OHA  184  (July  30,  1981)  1055,  1059 

Uniform  Relocation  Assistance 
Appeal  of  Evans,  Duval 
(Mr.  &  Mrs.),  4  OHA  107 
(Jan.  23,  1981)  1052,  1059 


Uniform  Relocation  Assistance 
Appeal  of  Fiske ,  Katherine  A., 
et  al.,  5  OHA  263  (Feb.  8,  1984) 


1057 


Uniform  Relocation  Assistance 
Appeal  of  Fraser,  Don,  Kenneth 
Thela,  James  Brown,  &  Patrick 
Baxter,  5  OHA  245  (Jan.  27,  1984) 1054 

Uniform  Relocation  Assistance 
Appeal  of  Friedman,  William  K. 
(Mr.),  4  OHA  33  (July  30,  1980) 1060 

Uniform  Relocation  Assistance 
Appeal  of  Friel,  John  P.,  Esq., 
4  OHA  244  (Mar.  8,  1982)  1058 


Uniform  Relocation  Assistance 
Appeal  of  Gogliano,  Mike  R. , 
&  B.  Roche-Andresen,  4  OHA  252 
(Mar.  31,  1982)  


1054,  1055 


Uniform  Relocation  Assistance 
Appeal  of  Harmon,  Forrest  L. 
(Mr.  &  Mrs.),  5  OHA  9 
(Aug.  11,  1982)  1055 

5  OHA  96  (Feb.  25,  1983)  1056,  1057 

5  OHA  232  (Jan.  12,  1984) 1057 


Uniform  Relocation  Assistance 
Appeal  of  Harmon,  Lawrence  F. 
(Mr.  &  Mrs.),  3  OHA  168 
(Jan.  30,  1980)  1058 


Uniform  Relocation  Assistance 
Appeal  of  Heffner,  Donald  D. 
5  OHA  168  (Sept.  15,  1983)  - 

Uniform  Relocation  Assistance 
Appeal  of  Henry,  Boyd  F.  & 
Raymond  T.  (Messrs), 
5  OHA  325  (May  18,  1984)  


1056 


1052,  1054 


Uniform  Relocation  Assistance 
Appeal  of  Hepner,  Marvin  E. 
&  Ruth,  5  OHA  270 
(Feb.  29,  1984)  


Uniform  Relocation  Assistance 
Appeal  of  Holecek,  Jean  (Mrs.), 
4  OHA  123  (Feb.  20,  1981)  


1057,  1058, 
1060 


Uniform  Relocation  Assistance 
Appeal  of  Hollis,  Virgil  S. 
(Mr.),  5  OHA  104  (Mar.  15,  1983) 


1059 


1056 


Uniform  Relocation  Assistance 
Appeal  of  Hosay,  Philip  M.  & 
Cynthia  K.  ,  5  OHA  175 
(Sept.  15,  1983)  1053 

Uniform  Relocation  Assistance 

Appeal  of  Howarth,  Nelson  (Mr.), 

5  OHA  40  (Oct.  22,  1982)  1056 

Uniform  Relocation  Assistance 
Appeal  of  Jans,  Theodore  L. 

6  Leona,  5  OHA  293  (Mar.  21,  1984)  1057 

Uniform  Relocation  Assistance 
Appeal  of  Jirik,  Joseph  J. 
(Mr.),  4  OHA  11  (May  12,  1980)  1060 


Uniform  Relocation  Assistance 
Appeal  of  Johnson,  George, 
Jessie  Johnson  Picker, 
Reinhold  R.  &  Howard  W. 
Johnson,  4  OHA  153 
(Apr.  13,  1981)  


Uniform  Relocation  Assistance 
Appeal  of  Jones,  Gomer  (Mr.), 
3  OHA  173  (Jan.  31,  1980)  


Uniform  Relocation  Assistance 
Appeal  of  Karth,  George  E. 
(President),  Ochopee  L  P  Gas 
Co.,  Inc.,  5  OHA  93 
(Feb.  14,  1983)  


Uniform  Relocation  Assistance 
Appeal  of  Kimmel,  Miriam, 
5  OHA  251  (Feb.  8,  1984)  — 


Uniform  Relocation  Assistance 
Appeal  of  Knox,  Donald  E. 
&  Kenneth  A.,  5  OHA  87 
(Feb.  9,  1983)  


Uniform  Relocation  Assistance 
Appeal  of  Knox,  Mildred  E. 
(Mrs.),  5  OHA  60  (Dec.  6,  1982) 


1052 


1054 


1058 


1060 


1056 


1060 


CVI 


TABLE   OF    DECISIONS   REPORTED 


Page(s  ) 


Page  ( s ) 


Uniform  Relocation  Assistance 
Appeal  of  Kubat,  Kenneth  J. 
(Mr.),  Executor  of  the  Estate 
of  William  Kubat  (Deceased), 
5  OHA  58  (Nov.  9,  1982)  


Uniform  Relocation  Assistance 
Appeal  of  Kurtz,  Gregory  P. 
(President),  Kurtz  Brothers, 
Inc.,  5  OHA  84  (Jan.  20,  1983) 

Uniform  Relocation  Assistance 
Appeal  of  Lang,  Robert  0. 
&  Joanne  M.,  4  OHA  131 
(Mar.  12,  1981)  


Uniform  Relocation  Assistance 
Appeal  of  Lang-Miller, 
5  OHA  205  (Oct.  4,  1983)  


1053 


1056 


1059 


1057,  1058 


Uniform  Relocation  Assistance 
Appeal  of  Larsen,  John  R. 
(Mr.  &  Mrs.)  &  Louis  F. 
Larsen  (Mr.  &  Mrs.), 
4  OHA  272  (Apr.  16,  1982)  1053 

Uniform  Relocation  Assistance 
Appeal  of  Little,  Lawson  (Mr.), 
4  OHA  156  (Apr.  17,  1981)  1054 

Uniform  Relocation  Assistance 
Appeal  of  Lothmann,  James  Karl, 
4  OHA  86  (Oct.  31,  1980) 1053,  1057 

Uniform  Relocation  Assistance 
Appeal  of  Mason,  Alfred 
(Mr.  &  Mrs.),  4  OhA  36 
(Aug.  6,  1980)  1057 

Uniform  Relocation  Assistance 
Appeal  of  Meeks,  Richard  M. 
(Mr.),  4  OHA  173  (July  13,  1981) 1055 

4  OHA  196  (Oct.  13,  1981)  1052 

Uniform  Relocation  Assistance 
Appeal  of  Meyer,  henry  J.  & 
Doris  A.,  5  OHA  224  (Nov.  7,  1983)  1060 


Uniform  Relocation  Assistance 
Appeal  of  (The)  Naguib  School 
of  Sculpture,  Inc.,  5  OHA  148 
(Sept.  13,  1983)  


Uniform  Relocation  Assistance 
Appeal  of  O'Rourke,  Juanita  M. 
5  OHA  300  (Apr.  16,  1984)  


Uniform  Relocation  Assistance 
Appeal  of  Pitman,  William  G. 
(Mr.  &  Mrs.),  5  OHA  333 
(June  7,  1984)  


1056 


1053 


1061 


Uniform  Relocation  Assistance 
Appeal  of  Safford  Marine,  Inc. 
4  OHA  211  (Nov.  24,  1981)  


Uniform  Relocation  Assistance 
Appeal  of  Sagar ,  Roy, 
5  OHA  143  (Aug.  19,  1983)  — 


Uniform  Relocation  Assistance 
Appeal  of  Scheldt,  Gilbert 
(Mr.  &  Mrs.),  4  OHA  15 
(June  11,  1980)  


Uniform  Relocation  Assistance 
Appeal  of  Schoellkopf, 
Hugo  W.,  Ill  (Mr.  &  Mrs.), 
5  OHA  342  (July  31,  1984)  - 


Uniform  Relocation  Assistance 
Appeal  of  Sherman,  Marvin 
(Mr.  &  Mrs.),  4  OHA  199 
(Oct.  22,  1981)  


Uniform  Relocation  Assistance 
Appeal  of  Sinclair,  E.  Ray, 
4  OHA  216  (Jan.  4,  1982)  


Uniform  Relocation  Assistance 
Appeal  of  Sneed ,  Franklin  D. 
(Mr.  &  Mrs.),  4  OHA  143 
(Apr.  9,  1981)  


Uniform  Relocation  Assistance 
Appeal  of  Steffen,  Harold  W, 
(Mr.  &  Mrs.),  3  OHA  179 
(Mar.  13,  1980)  


Uniform  Relocation  Assistance 
Appeal  of  Travis,  Donald  H. , 
5  OHA  212  (Oct.  21,  1983)  - 


Uniform  Relocation  Assistance 
Appeal  of  Valcanoff,  Robert 
(Mr.  &  Mrs.),  5  OHA  180A 
(Sept.  28,  1983)  


Uniform  Relocation  Assistance 
Appeal  of  Walsh,  Raymond  C. 
(Mr.  &  Mrs.),  4  OHA  39 
(Aug.  12,  1980)  


Uniform  Relocation  Assistance 
Appeal  of  Whiteco  Metrocom, 
5  OHA  166  (Sept.  14,  1983)  - 

Uniform  Relocation  Assistance 
Appeal  of  Wilson,  W.  H. 
(Mr.  &  Mrs.),  4  OHA  192 
(Aug.  20,  1981)  


1053 


1056 


1059 


1053 


1059 


1053 


1059 


1054,  1058 


1058 


1052,  1060 


1059 


1056 


1058 


******** 


Uniform  Relocation  Assistance 
Appeal  of  Rickard,  Kevin  & 
Robert  Winston,  4  OHA  30 
(July  2,  1980)  


1060 


Union  Oil  Co. , 

56  IBLA  206  (July  22,  1981) 


29,  32, 

113,  278,  359, 
1063 


TABLE  OF  DECISIONS  REPORTED 


CVII 


Union    Oil    Co.    (Continued) 
(On    Reconsideration), 
58    IBLA  166    (Sept.    28,    1981) 


Page(s) 


29,    33, 

114,    278,    359, 
1063 


U.S.   _v.    Arbo,    Richard    S., 
70   IBLA  244   (Jan.    25,    1983) 


Page(s) 


50,  235, 

236,  241,  392, 

516,  528,  541, 

551,  973 


Union  Oil  Co.  of  California, 

48  IBLA  145  (June  9,  1980)  951,  969 

77  IBLA  32  (Oct.  31,  1983)  755,  872 

Union  Oil  Co.  of  California, 
Stephen  E.  Bubala, 

79  IBLA  86  (Feb.  16,  1984) 460,  655, 

764 


U.S.  v.  Bardsley,  Leon 
(Trustee),  Marlene  M. 
Bardsley,  Individually  & 
as  Administratrix  of  the 
Estate  of  Donald  H.  Bardsley 
(Deceased),  45  IBLA  367 
(Feb.  7,  1980)  


448,  456, 

562,  631,  894, 
997 


Union  Texas  Exploration  Co., 
81  IBLA  153  (May  31,  1984), 
91  I.D.  238  


United  Indians  of  All  Tribes 
Foundation  v.  Acting  Deputy 
Ass't  Secretary — Indian  Affairs 
(Operations),  11  IBIA  226 
(July  5,  1983)  


—  377,  378, 
382 


26,  401, 

402,  910,  913, 
914,  917 


U.S.  v-  Beckley,  Michael  D. 
&  Virginia  R.,  66  IBLA  357 
(Aug.  27,  1982)  


U.S.  v.  Bell,  Cecil,  et  al., 
68  IBLA  367  (Nov.  22,  1982) 


440,    515, 

527,    540,    545, 

548,    551,    555, 

570,    571,    624, 

982 


41,    238, 

251,    443,    515, 
572,    574 


(On  Reconsideration), 

11    IBIA  276   (Aug.    15,   1983), 

90   I.D.    376  


UNITED        STATES        VERSUS: 


.S.   v^.    Acting  Area   Director, 
Aberdeen  Area   Office,    Bureau 
of    Indian  Affairs   &   Celina 
Young   Bear  Mossette;    U.S.   v^. 
Acting   Area    Director,    Aberdeen 
Area   Office,    Bureau   of    Indian 
Affairs   &   Geraldine   Van   Dyke, 
9   IBIA  151    (Jan.    8,    1982), 
89   I.D.    49  


U.S.   v_.   Alaska   Limestone   Corp. 
66   IBLA  316   (Aug.    25,    1982) 


U.S.   v.   Anderson,    C.    J.   & 
C.  Joseph,    57   IBLA  256 
(Aug.    28,   1981)   


U.S.    v_.   Anderson,    Oscar   E. 
&   Gary   K. ,    83   IBLA  170 
(Oct.   15,   1984)    


402,    916 


140,    142, 
433,    434 


15,    41, 

241,    247,    506, 

515,    526,    540, 

548 


39,    513, 

524,    538,    546, 
948 


235,    519, 

532,  548,  551, 
570,  618,  974, 
978 


U.S.   jv.    Bohme,    Catlin,    et   al.  ; 
U.S.    v.    Exxon   Corp.    et    al . ; 
U.S.    v.    Aidabelle    Brown   et    al , 
48   IBLA  267   (June    30,   1980)7" 
87    I.D.    248  


(Supp.),    51    IBLA   97 

(Nov.    5,    1980),    87    I.D.    535 


--  27,  37,  166, 
226,  228,  236, 
247,  436,  449, 
469,  497,  509, 
521,  947,  976, 
1000 


442,    462, 

522,    535,    544, 

546,    553,    569, 

573 


U.S.   v.    Bowen,   Aimee 
Marion    (Edenshaw)    & 
Phyllis   Josephine   Kimball, 
8   IBIA   218   (Feb.    12,    1981), 

88   I.D.    261   22,    75, 

106,    430,    1007 

U.S.  _v.    Bowyer,    Eugene  et   al., 

63   IBLA   388   (Apr.    30,   1982) 40,    514, 

539,  547 
U.S.    v.    Brandt-Erichsen, 

Viggo  Thor,    46   IBLA  239 

(Mar.    27,    1980)   36,    71 

U.S.  v.  Braniff,  Gerald  H. , 

59  IBLA  337  (Nov.  5,  1981) 56,  168, 

241,  253 
(On  Reconsideration), 

65  IBLA  94  (June  23,  1982)  9,  56, 

123,  212,  887 


CVI11 


TABLE  OF  DECISIONS  REPORTED 


U.S.  _v.  Brunskill,  Ernest  L. 
&  Evelyn  B.,  51  IBLA  199 
(Dec.  5,  1980)  


U.S.  v.  Bunch,  Evelyn  M. 
(On  Judicial  Remand), 
64  IBLA  318  (June  10,  1982) 


U.S.  _v.  Burt,  John,  et  al.  , 
59  IBLA  326  (Nov.  5,  1981) 


U.S.  v.  Campbell,  Lyle  E. 
&  Diane,  59  IBLA  261 
(Oct.  29,  1981)  


U.S.  v.  Cannon,  Florence, 
70  IBLA  328  (Feb.  1,  1983) 


U.S.  v.  Chambers,  Robert, 
47  IBLA  102  (Apr.  23,  1980) 


U.S.  v.  Chappell,  William 
Lavon,  et_  al^,  72  IBLA  t 
(Apr.  13,  1983)  


U.S.  _v.  Clemans,  Richard  G. 
et_  ah,  45  IBLA  64 
(Jan.  17,  1980)  


U.S.  _v.  Connor  e£  al . , 

72  IBLA  254  (Apr.  27,  1983) 


U.S.  v^.  Cook,  Lyle  0., 
et_  al^,  71  IBLA  268 
(Mar.  22,  1983)  


Page(s) 


511,  534 


Page(s) 


9,  71, 

123,  167,  212, 
886 


114,  134, 

164,  513,  550, 
972,  977,  981 


440,  571 


238,  516, 

528,  541,  551 


37,  440, 

509,  534,  544, 
568 


42,  517, 

529,  542,  625, 
991,  1082 


45,  232, 

236,  241,  389, 

508,  519,  532, 

549,  620,  922, 

971 


42,  117, 

239,  252,  465, 

530,  542,  950, 

968,  973 


214,  516, 
529,  542 


U.S.  v.  Downs,  Ernest  C.  & 
GoldTield  Deep  Mines  Co. 
of  Nevada,  61  IBLA  251 
(Jan.  29,  1982)  


U.S.   _v.    Dredge   Corp.  , 

54    IBLA  281    (Apr.    28,   1981) 


U.S.    v.    Dresselhaus,    Carl, 
et  aL,    81    IBLA  252 
(June   8,   1984)   


U.S.   v.    Dunbar    Stone   Co., 
56   IBLA  61    (July   10,   1981) 


U.S.    v.    Duval,    Maurice, 
etaL,    53   IBLA  341 
(Mar.    26,    1981)   


U.S.    v^.    Ehmann,    Floyd   R.  , 
50   IBLA  69   (Sept.    17,   1980) 

U.S.    v.    Energy    Resources 
Technology   Land,    Inc., 
e£  al^,    74    IBLA  117 
(June    30,   1983)   


U.S.    v.    Evalt,    Anton    V., 
62  IBLA  116   (Mar.    4,    1982) 


U.S.   v.    Evans,    Robert   R. , 
82  TBLA  155   (July   31,   1984) 


--  38,    49,    514, 

525,    539,    550, 

982 


39,    512, 

537,    547,    948 


248,    519, 
532,    545 


—  30,  32,  52, 
113,  234,  507, 
512,  520,  552, 
620,    944,   1079 


38,    512, 
546 


56,   1090 


--   30,    53,    227, 

232,    252,    505, 

517,    530,    545, 

977 


167,    514, 
977 


577,    619, 
630 


U.S.   v^.    Feezor,    J.    Gary, 
e_t   al^,    74   IBLA  56 

(June   29,    1983),    90   I.D.    262 517,    545, 

942 


U.S.  v.  Copple ,  Janet  B., 
et  al^,  81  IBLA  109 
(May  30,  1984)  


U.S.  v.  Corns,  Graham  R. , 
53  TBLA  5  (Feb.  26,  1981) 


U.S.  v^.  Day,  Blanch  P.  , 
Wilma  Jean  Kendall, 
56  IBLA  300  (July  29,  1981) 


239,    248, 

518,    532,    544, 
548,    628 


—   27,    32,    38, 

43,    113,   167, 

511,    522,    536, 

571,    976 


38,    512, 
538,    547 


(On   Reconsideration), 

81    IBLA  94   (May   29,   1984) 


U.S.  v.  Flynn,  Donald  E. 
&  Heirs  of  Henry  Orock 
(Deceased),  53  IBLA  208 
(Mar.  18,  1981),  88  I.D.  373 


U.S.  _v.  Fox,  Earl  F., 

53  IBLA  333  (Mar.  26,  1981) 


U.S.  v.  Franklin,  Richard  H. , 
45  IBLA  54  (Jan.  14,  1980)  ■ 


964 


61,  69, 
977 


37,  512, 
537 


45,  389, 

508,  975,  978 


TABLE  OF  DECISIONS  REPORTED 


CIX 


Page(s) 

U.S.  _v.  Frogley,  Ralph  F., 
Melvin  S.  Eilers, 

54   IBLA  321    (Apr.    30,    1981) 523,    537, 

572 

U.S.  _v-  Gray,  Mary  E., 

50  IBLA  209  (Sept.  30,  1980)  167,  510, 

549,  972,  976, 
979 

U.S.  v.  Haskins,  Richard  P., 
59  IBLA  1  (Oct.  21,  1981), 
88  I.D.  925 9,  20,  22, 

340,  481,  502, 
547,  565,  568, 

571,  574,  575, 

623,  940 

U.S.  _v.  Hawes,  Alfred  N.  , 
et  al . ,  Estate  of  , 
"52  IBLA  164  (Jan.  21,  1981) 536 

U.S.  v.  Henri,  Joseph  R. 
&  Aletha,  46  IBLA  221 

(Mar.  27,  1980)  36,  45,  441, 

506,  509,  520, 

533,  545,  549, 

562 

U.S.  _v-  Hess,  Gerald, 

46  IBLA  1  (Feb.  13,  1980) 27,  236, 

247,  248,  509, 
533,  544,  569, 

972 

U.S.  v.  Higbee,  Ernest,  et  al.  , 

52  TBLA  83  (Jan.  9,  1981) 16,  443, 

449,  462,  522, 

572,  632,  646, 

886,  990 

U.S.  v.  Hooker,  George  C., 
et  ah,  48  IBLA  22 
(May  27,  1980)  46,  166,  233, 

248,  253,  509, 
520,  534,  549, 

976 

U.S.    v^.    Husman,    Albert    0., 
et_  al^,    81    IBLA  271 

(June   8,   1984) 43,    223, 

519,    532,    544 

U.S.  _v.    Imperial   Gold,    Inc., 

64   IBLA  241    (May   28,   1982) 18,    134, 

540,    550,   1006 

U.S.    v.    Jackson,    Leo    D. , 
e£  ah,    53    IBLA   289 
(Mar.    24,   1981)   20,    38,    47, 

226,    229,  259, 

463,    512,  522, 

536,    545,  564, 

622,    1077,  1080 

U.S.   v^.    Johnson,    Scott, 

59    IBLA   207    (Oct.    27,    1981) 33,    513, 

525,  539 


Page ( s ) 

U.S.  _v«  Jones,  Perry  L., 
Chet  C.  Smith, 

67  IBLA  225  (Sept.  23,  1982)  26,  30,  41, 

44,  53,  439, 

441,  464,  527, 

541 

U.S.  _v.  Jones,  T.  J. 

&   Robert    E.,    72    IBLA    52 

(Apr.   12,   1983)   239,    516, 

529,    542,    551, 
556,    625 

U.S.  v.  Journigan,  Russell 
&  Lena,  59  IBLA  393 
(Nov.  10,  1981)  32,  510 

U.S.  v.  Judd,  Slater  A. , 
Jr.,  68  IBLA  137 
(Oct.  29,  1982)  528,  541 

U.S.  v^  Kaycee  Bentonite 
Corp.  et_  al^,  64  IBLA  183 

(May  27,  1982),  89  I.D.  262 18,  506, 

514,  526,  540, 
561,  617,  914 

U.S.  v.  Kincanon,  Estella  M. , 
et  ah,  54  IBLA  95 

(Apr.  15,  1981)  506,  523, 

547,  1041 

U.S.   v^.    Koenigsmark,    Paul  M.  , 
e^  aL,    53   IBLA  377 

(Mar.    31,    1981)    332,    473, 

499,    593 

U.S.   _v.    Kuretich,    Michael, 
et_  al^,    54    IBLA  124 

(Apr.   17,    1981)    47,    440, 

463,    512,    523, 

537,    568,    570, 

960 

U.S.  v.  Laczkowski,  Joseph 
&  Eula  G.  Jones  (Montney), 

71  IBLA  364  (Mar.  28,  1983)  50,  168, 

516,  529,  551, 
976 

U.S.  _v.  Lara,  Robert  B., 

67  IBLA  48  (Sept.  9,  1982)  39,  515, 

527,  540,  571, 

574,  976,  978, 

982 

(On  Reconsideration), 

80  IBLA  215  (Apr.  30,  1984) 443,  575 

U.S.  v.  Ledford,  Charles  M. , 
e£  ah,  49  IBLA  353 

(Aug.  29,  1980)  37,  233, 

510,  521,  534 

U.S.    v.    Lee   Western,    Inc., 
Garth   Black,    50   IBLA   95 
(Sept.    17,   1980)    521,    535 


ex 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


U.S.  v.  Lewis,  Malin  w., 
58  IBLA  282  (Oct.  8,  1981) 


U.S.  v.  Lindsey,  Keith, 

49  IBLA  344  (Aug.  25,  1980) 


U.S.  v.  McDowell,  John, 

53  TBLA  270  (Mar.  24,  1981) 


U.S.  v.  McDowell,  John  & 
Miguel  Nunez,  56  IBLA  100 
(July  15,  1981)  


U.S.  v.  McLean,  Jack, 

50  TBLA  290  (Oct.  7,  1980) 


U.S.  v.  Mannix,  Cornelius  E. , 
50  TBLA  110  (Sept.  24,  1980) 


U.S.  v.  Martinez,  Albert, 
et  IK  ,  49  IBLA  360 
(Aug.  29,  1980)  87  I.D.  386 


U.S.  v .  Montapert , 
Grovenor  B. ,  et  al . , 
63  IBLA  35  (Mar.  30,  1982) 


U.S.  v.  Montgomery,  Norman, 
et_  IK,  75  IBLA  358 
(Aug.  31,  1983)  


U.S.  _v.  Muck,  Mildred, 

Estate  of,  &  Cleo  Wimmer, 
69  IBLA  19  (Nov.  24,  1982) 

U.S.  v.  Murdock,  Gary  J., 
65  IBLA  239  (July  9,  1982) 


U.S.  v.  Napouk,  Mary  S., 
61  TBLA  316  (Feb.  8,  1982) 

U.S.  _v.  Nickol,  W.  G. 
&  Eva  Rose,  47  IBLA  183 
(May  7,  1980)  


49,  513, 

524,  550,  977 


32,  510 


U.S.  v.  MacLaughlin, 
k.  H.  &  Christine, 

50  IBLA  176  (Sept.  30,  1980)  37,  167, 

462,  510,  522, 
535,  976 


38,  536, 
546 


39,  234, 
249,  538 


31,  38, 

56,  164,  167 


37,  462, 

521,  535,  563, 
569,  948 


37,  46, 

506,  510,  521, 

535,  546,  979, 

1041 


40,  241, 

247,  514,  525, 
539,  547,  623 


38,  50, 

518,  537,  896, 
983 


570 


514,  526, 

540,  551,  973, 
982 


b4 


506,  520, 

534,  546,  561, 
569,  571,  573 


U.S.  _v.  Niece,  Jack  R.  6, 
Ruth  V.,  77  IBLA  205 
(Nov.  22,  1983)  


U.S.  v.  Noss,  J.  L.  & 
Mary"  F.,  54  IBLA  355 
(May  12,  1981)  


U.S.  v.  Noyce,  Leon  & 
Thomas  Rokita , 
59  IBLA  268  (Oct.  29,  1981) 


U.S.  v.  Nunez,  Miguel, 

59  IBLA  134  (Oct.  26,  1981)  ■ 

U.S.  v_.    Oneida  Perlite  Corp., 
57  IBLA  167  (Aug.  27,  1981), 
88  I.D.  772  


U.S.  v.  Orme,  Claude  T. 
&  Sarah  E.,  57  IBLA  373 
(Sept.  8,  1981)  


U.S.  v.  Osmer,  Louis  L. , 
Jr.T  et  al^,  76  IBLA  59 
(Sept.  21,  1983)  


U.S.  v^.  Parker,  Albert  F., 
e£  al^,  82  IBLA  344 
(Sept.  12,  1984),  91  I.D.  271 


U.S.  v.  Peterson,  Roy  & 
Charles  R.  Sweet , 
47  IBLA  92  (Apr.  23,  1980) 


U.S.  _v.  Pettigrew,  Robert  A., 
54  TBLA  149  (Apr.  17,  1981), 
88  I.D.  453  


U.S.  v.  Pittsburgh  Pacific  Co., 
68  IBLA  342  (Nov.  22,  1982), 
89  I.D.  586  


U.S.    v_.    Polashek,    D.    J., 

57    IBLA  104   (Aug.    25,    1981) 


U.S.   v.    Pool,    Eva  M.,   et   al. , 
74    IBLA   37    (June    27,    1983)    ■ 


Page ( s ) 


33,    513, 

531,    543,    626 


37,    234, 

391,    512,    537, 
549 


167,    237, 

463,    513,    525, 

539,    550,    568, 

623 


513,    539 


22,    33, 

113,    512,    548, 
944 


48,    391, 

513,    524,    538, 
977,    981 


439,    441 


239,    253, 

519,    532,    544, 
620 


15,    36, 

233,    509,    534, 
637 


576,    618, 
629 


30,    50, 

238,    515,    528, 
572,    983 


39,    512, 

524,    538,    622 


42,    517, 

530,    543,    570, 
572,    625,    950 


TABLE  OF  DECISIONS  REPORTED 


CXI 


Page(s) 

U.S.   v^.    Pool    (Continued) 

78  TBLA  215   (Jan.    6,   1984) 239,    518, 

531,    543 

U.S.  _v.  Prowell,  Virgil 
&  Melinda,  52  IBLA  256 

(Feb.  6,  1981)  25,  511, 

536,  546,  549, 
944,  976,  980 

U.S.   v.    Ramsey,   Marvin   C, 
et  ll^,    84   IBLA  66 

(Nov.    30,   1984)   235,    247, 

253,    254,    519, 
532,    544,    974 

U.S.  _v.  Reavely,  William  A., 
et  ah,  53  IBLA  320 

(Mar.  25,  1981)  113,  952, 

967 

U.S.   v^    Rice,    Lee   H.   & 
Goldie   E.,    73   IBLA  128 

(May   23,   1983)   168,    443, 

465,    517,    530, 

543,    551,    973, 

977,   983 

U.S.  v.  Rosenberger, 

Mary   Belen,    71    IBLA  195 

(Mar.    14,   1983)    516,    529, 

541,    549 

U.S.   v.    Rosenkranz, 

Ludwig   G.,    46   IBLA  109 

(Feb.    29,    1980)    36,    233, 

236,    389,    509, 
533 

U.S.  v.  Rouse,  Alice  W., 
et  al^,  56  IBLA  36 

(July  8,  1981)  39,  233, 

389,  512,  523, 

538,  545,  547, 

549,  568 

U.S.  v.  Seelinger,  Dan, 

46  TBLA  76  (Feb.  22,  1980) 165,  509, 

975 

U.S.  v.  Segna,  Joseph  J., 
et  aK,  49  IBLA  73 
(July  22,  1980)  22,  31, 

37,  233,  506, 
510,  521,  534 

U.S.  v.  Sette,  James  S., 

46  TBLA  335  (Apr.  4,  1980) 36,  509, 

533 

U.S.  v^.  Smith,  Sherman  C. 
(,  Larry  L. ,  66  IBLA  182 
(Aug.    13,   1982)   507 

U.S.  _v-    Smith,   William   J., 
Sr.,    et_  al^,    54    IBLA  12 

(Apr.  6,  1981)  234,  249, 

253,  523,  537, 
972 


Page(s) 

U.S.  _v.  Soren,  William  R., 

47  IBLA  226  (May  13,  1980) 166,  509, 

976 

U.S.  v.  Southern  Pacific 
Transportation  Co.  & 
Donald  K.  Lee, 

66  IBLA  191  (Aug.  13,  1982) 443,  903 

U.S.  v.  Speckert,  Armin, 

55  IBLA  340  (June  26,  1981)  550,  972, 

981 

U.S.   v^.    Steward,    R.    James, 

54   IBLA  67   (Apr.   10,   1981)    576,    618, 

629 

U.S.  _v.    Taggart,    Jesse  M. , 
et   al^,    53   IBLA  353 

(Mar.    30,   1981)    38,    512, 

523,    537,    546 

U.S.  _v-    Ubehebe    Lead 
Mines   Co.,    49   IBLA  1 

(July  15,    1980)   236,    510, 

521,    534,    621, 
1079 

U.S.   v.    Utah   International, 
IncT,    45   IBLA  73 

(Jan.    17,    1980)   16,    439, 

440,    441,    570, 
886,    899 

U.S.  v.  Vaughn,  Mamie,  et  al., 

56  IBLA  247  (July  24,  1981)  506,  507, 

524,  547 

U.S.   v.    Verde   Mining   Co., 
Inc.,   e^  al^,    57   IBLA  225 

(Aug.    27,   1981)    38,    513, 

524,    538,    568, 
571 

U.S.   v.    Victor  Material   Co., 

67  IBLA  274   (Sept.    28,   1982)    30,    515, 

548,    551 

U.S.  _v.   Walper,   James  A., 

77   IBLA  90  (Nov.    14,   1983)    248,    252, 

518,    531,    543 

U.S.   v.   Watkins,    Paul, 

51    IBLA  255   (Dec.    15,   1980)    511,    534 

U.S.   v.   Weber   Oil   Co. 
et   ajU,    68   IBLA   37 

(Oct.    21,   1982),    89   I.D.    538 41,   167, 

227,  247,  443, 
451,  464,  505, 
515,  528,  541, 
545,  566,  572, 
878,  879,  949, 
977,   1091 


U.S.   v.   Wells,   Albert   J., 
69   IBLA   363   (Jan.    3,    1983) 


541 


CXI  I 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

U.S.  v.  Whitney,  Leon  R. , 
Cesar  T.  Hernandez, 

51  IBLA  73  (Oct.  31,  1980) 38,  46, 

167,  390,  439, 

440,  462,  511, 

522,  535,  544, 

570,  959,  976 

U.S.  v.  Williams,  Clifford  L. 
&  Mary  A.,  65  IBLA  346 

(July  16,  1982)  526,  547, 

570,  618 

U.S.  _v.  Williamson,  Clare  & 

Lapine  Pumice  Co., 

45  IBLA  264  (Feb.  4,  1980), 

87  I.D.  34 36,  233, 

236,  241,  247, 

508,  520,  533, 

545,  548,  549, 

552,  562,  571, 

620,  972,  975, 
978 

U.S.  v.  Wood,  W.  S.,  et  al., 
51  IBLA  301  (Dec.  18,  1980), 

87  I.D.  628 38,  511, 

522,  535,  621, 
989,  1080 

U.S.  v.  Zimmers,  Jon, 

Claire  Kelly,  81  IBLA  41 

(May  17,  1984)  466,  567, 

576,  619 

U.S.  v.  Zwang ,  Elodymae 
&  Darrell,  55  IBLA  83 
(June  1,  1981)  217,  219 

******** 

United  States  Energy 
Corp.  et_  al . , 

58  IBLA  159  (Sept.  28,  1981) 17,  162, 

291,  334,  479, 
593 

U.S.  Fidelity  &  Guaranty 
Co.,  Surety  for  Frank 
Rivera,  Inc. , 
IBCA-1 645-1 2-82  (June  10,  1983)  192 

U.S.  Fish  &  Wildlife  Service, 
6  ANCAB  37  (Aug.  21,  1981), 

88  I.D.  757 82 

6  ANCAB    264   (Jan.    15,    1982)    83 

72   IBLA  218   (Apr.    25,    1983) 29,    34, 

52,    106,   117, 

240,    644,    987, 

991 

U.S.  Geothermal  Corp., 
Earth  Power  Corp., 
61  IBLA  265  (Jan.  29,  1982)  381 


Page  ( s ) 

U.S.  Oil  Co.,  Inc., 

80  IBLA  10  (Mar.  27,  1984) 683,  715 

United  States  Steel 

Corp.,  7  ANCAB  106 

(June  17,  1982),  89  I.D.  293  76,  79,  90, 

97,  106,  440, 
441,  526,  909 

50  IBLA  190 

(Sept.  30,  1980),  87  I.D.  473 2,  350, 

929,  935 

50  IBLA  252  (Sept.  30,  1980) 145,  449 

52  IBLA  319  (Feb.  19,  1981)  511,  572 

71  IBLA  88  (Feb.  24,  1983) 50,  131, 

160,  353,  393, 
912,  927 

United  Ventures, 

74  IBLA  31  (June  24,  1983) 639,  679, 

692,  791,  908 

Universal   Coal   Co., 

3   IBSMA  200   (July  16,    1981), 

88   I.D.    657 1014,    1021, 

1029 

3   IBSMA  218   (July   28,   1981), 

88   I.D.    672 1026 

UOP,    Inc., 

74  IBLA  54  (June  29,  1983)  447 

Uranus,    Inc., 

58   IBLA  139   (Sept.    25,   1981) 291,    480, 

636 

Urban    Indian   Council,    Inc.  _v. 
Acting   Deputy  Ass't    Secretary — 
Indian  Affairs    (Operations), 

11    IBIA  146   (Apr.    4,   1983) 41,   136, 

140,    401 

Urban  ,    John    E. , 

56   IBLA  343   (July   30,    1981) 333,    473 

Urquhart,    Marvin  A.,    Jr., 

81  IBLA  370   (June   28,    1984) 715,    731 

U.S.E.    Foundation   Ltd.,    Inc., 

84   IBLA  199   (Dec.    27,   1984)    247,    733 

Ustan,    Stanley, 

71    IBLA  116   (Mar.    2,    1983) 676,    752, 

790,    806 

Utah   Calcium   Co.,    Inc., 

64   IBLA  402   (June   17,   1982) 40,    238, 

244,    250,    294, 
335,    486,    600 

Utah   Dept.   of   Transportation, 

62   IBLA  176   (Mar.    8,   1982) 934 


TABLE  OF  DECISIONS  REPORTED 


CXIII 


Page(s) 

Utah  Gas  &  Oil  Corp. , 

64  1BLA  254  (June  2,  1982)  23,  745 

Utah  Power  &  Light  Co., 

52  IBLA  105  (Jan.  12,  1981)  2,  3,  350, 

930,  935 

80  IBLA  180  (Apr.  16,  1984)  148,  453 

Utah,  State  of,  Division 
of  Wildlife  Resources, 

83  IBLA  298  (Oct.  26,  1984) 120,  126, 

899,  905,  956 

Utah  Wilderness   Ass'n, 

65  IBLA  219   (July   9,   1982)    116,    953 

80   IBLA  64   (Mar.    30,    1984), 

91    I.D.   165 19,    36,   119, 

221,    223,    258, 

261,    354,    634, 

925,    947,    992, 

1073 

Utah  Wilderness   Ass'n  et   al., 

72   IBLA  125   (Apr.   18,    1983) 369,   1072 

Ute  Mountain  Ute  Tribe  _v. 
Acting  Ass't    Secretary   for 
Indian  Affairs,   11    IBIA  168 
(Apr.   19,   1983),    90   I.D.    169 136 

Ute   Water  Conservancy   District, 

47   IBLA  71    (Apr.    21,   1980)   933 

Vaden,    Henrietta   Roberts, 

70   IBLA  171    (Jan.    20,    1983) 55,    72,    994 

Valcanoff,    Robert    (Mr.   & 
Mrs.),    Uniform  Relocation 
Assistance   Appeal   of, 
5  OHA  180A  (Sept.    28,    1983) 1052,   1060 

Valiant   Resources,    Inc., 

56   IBLA  278  (July   28,    1981) 289,    595 

Valjalo,    James, 

50  IBLA  256   (Sept.    30,    1980) 821,    861 

Valley   Steel   Builders,    Inc., 
Appeal   of,    IBCA-1275-6-79 
(Apr.    29,   1981),    88   I.D.    518 171 

Van   Der   Jagt ,    Peter   D. , 

65   IBLA  56   (June   23,    1982) 128,    670, 

788,    814 
\ 
Van   Dyke ,   Wayne , 

46  IBLA  358   (Apr.    8,    1980) 317,    468 

Van   hoogen,    J.    Barry, 

65   IBLA  175   (June   29,    1982) 300,    605, 

639,    908,    1005 
Vance ,    Anna   M. , 

47  IBLA  357   (May   21,   1980) 322,    582 

Vaughan,    Jessie   Neal, 

76   IBLA  146   (Sept.    26,   1983) 735 


Page(s) 

Vaughn,  Frank, 

61  IBLA  387  (Feb.  18,  1982)  362,  1066 

Veal,  Harry  K. , 

73  IBLA  86  (May  18,  1983)  641,  815, 

856 

Velasquez,  Cruz  G. , 
Armando  Sanchez, 
78  IBLA  355  (Jan.  25,  1984)  558.  905 

Verchota,  Robert  J., 

64  IBLA  23  (May  6,  1982)  298,  604 

Vernon,  Bethel  C, 

47  IBLA  315  (May  19,  1980)  1044 

Verri,  Robert  S., 

62  IBLA  291  (Mar.  16,  1982)  292,  334, 

475,  598 

Vesely,    Donald   D. ,   et   al . , 

50  IBLA  277   (Oct.    6,    1980) 273,    471, 

497 

Victory  Land  &  Exploration  Co., 

65  IBLA  373  (July  20,  1982) 829,  844, 

867 

Vienna    Silver   Mines    Co.,    Inc., 

67   IBLA  130   (Sept.    16,   1982) 28,    233, 

242,    299,    335, 
475,    604 

Vierson  &  Cochran, 

67  IBLA  1  (Sept.  1,  1982)  758,  770 

Vigil,  Corrine  M. , 

74  IBLA  111  (June  30,  1983) 153,  155 

Vigil,    Felix   F., 

84   IBLA  182   (Dec.    19,    1984) 154,   156, 

157,    158,    159 

Vikarcik,  John  J., 
George  W.  Vrable, 
58  IBLA  377  (Oct.  21,  1981)  599,  1089 

Viking  Resources  Corp., 

48  IBLA  338  (July  3,  1980) 686,  699, 

782 

77  IBLA  57  (Nov.  7,  1983)  760,  775 

80  IBLA  245  (Apr.  30,  1984)  21,  229, 

436,  761,  776 

Viles,  Melvin  E.  , 

51  IBLA  32  (Oct.  30,  1980) 329,  589 

Virginia  Citizens  for 
Better  Reclamation, 
Virginia  D.  Hill, 
82  IBLA  37  (July  10, 
1984),  91  I.D.  247 1017,  1028 


CX1V 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Virginia  Fuels,  Inc., 

4  1BSMA  185  (Nov.  30,  1982), 

89  I.D.    604 1014,    1029, 

1035 

5  IBSMA  1    (Jan.    19,    1983), 

90  I.D.    1 1014,    1029, 

1036 

Virginia   Iron,    Coal  & 
Coke   Co.,    2   IBSMA  165 
(July   28,    1980),    87   I.D.    327 1032,   1033 

Voetsch,    Gregory  A.,    Sr., 

69   IBLA  124   (Dec.    8,   1982) 300,    605, 

639,    908,   1005 

Vogel,  Eugene  V., 
52  IBLA  280 
(Feb.  9,  1981),  88  I.D.  258 269,  350 

65  IBLA  213  (June  30,  1982) 353,  933 

Vogler,  Joseph  E. , 
Doris  L.  &  Dwerl, 
72  IBLA  48  (Apr.  12,  1983) --  625,  1082 

Vongehr,    E.    D. , 

82  IBLA  162   (Aug.    6,    1984) 560,    905 

Voris,    Harold   M., 

48   IBLA  206   (June   16,   1980) 13,    621, 

629,    895,    1085 

Vrable,  George  W., 

57  IBLA  330  (Sept.  1,  1981) 333,  474, 

501 

Vukasovich   Drilling   Co., 

83  IBLA  9   (Sept.    18,    1984)    650 

Wadsworth,    L.    Grace, 

57    IBLA  242   (Aug.    27,   1981) 333,    474, 

638,    907,    1004 

Wagner,    George   G.    (Mrs.), 
et_  al^,    63   IBLA  146 

(Apr.    6,    1982)   343,    484, 

603,   1089 

Waidtlow,    Donna   J., 

82    IBLA   247    (Aug.    28,    1984) 30,    54,    69, 

72,    73,   120, 

227,    253,    956, 

971 

Wakon   Redbird   &   Associates, 
Appeal   of,    IBCA-1 682-6-83 

(Sept.  30,  1983),  90  I.D.  441 192,  206, 

955 


Page(s) 

Walch  Logging  Co.,  Inc., 
Dant  &  Russell,  Inc.  v. 
Ass't  Area  Director 
(Economic  Development), 
Portland  Area  Office, 
Bureau  of  Indian  Affairs, 

11  IBIA  85  (Mar.  18,  1983), 

90  I.D.  88 34,  235, 

245,  251,  405 

12  IBIA  126  (Dec.  22,  1983)  964 

Walck,  Eugene  W.,  Jr., 

72  IBLA  30  (Apr.  5,  1983) 244,  250, 

302,  335,  479, 
607 
Walden  General,  Inc., 

Appeal  of,  IBCA-1 4 7 5-6-81 

(Oct.  19,  1982),  89  I.D.  529 175,  195, 

210,  949 

Waldenberg,    Samuel, 

59   IBLA  390  (Nov.    10,   1981)    274,    293, 

502 

Wales,  Agnes,  Appeal  of, 

5  OHA  215   (Oct.    26,    1983)   257,    921 

Waliszek,  Stan  F. , 

52   IBLA  101    (Jan.   12,    1981)    823 

Walker,  Dan, 

74  IBLA  153  (July  12,  1983) 311,  612 

Walker,  Kenneth  G. , 

52  IBLA  214  (Jan.  30,  1981)  330,  638, 

905 

Walker,    Richard   Evans, 
Estate   of,    12    IBIA   44 
(Oct.    28,    1983)   31,    51, 

418,    642,    913, 
914,    917 

Walker,  Richard  P., 

54  IBLA  4  (Apr.  1,  1981)  743 

Walker,  William  J.  & 
Lewis  Sandberg, 

47  IBLA  389  (May  22,  1980) 322,  468, 

637,  905 

Wall,  Irvin, 

66  IBLA  130  (Aug.  10,  1982) 694,  765 

67  IBLA  301  (Sept.  30,  1982) 752,  815 

68  IBLA  243  (Nov.  16,  1982) 673,  788 

68  IBLA  276  (Nov.  17,  1982) 116,  741 

68  IBLA  299  (Nov.  19,  1982) 788,  814 

68  IBLA  308  (Nov.  19,  1982)  673,  695, 

766,  788,  954, 
967 


TABLE  OF  DECISIONS  REPORTED 


CXV 


Page(s) 

Wall,    Irvin   (Continued) 

68  IBLA  311    (Nov.    19,   1982) 673,    695, 

766,    788 

69  IBLA  154  (Dec.  13,  1982) 674,  735, 

788,  954 

69  IBLA  175  (Dec.  14,  1982) 673,  788 

69  IBLA  321  (Dec.  28,  1982) 675,  735, 

805 

69  IBLA  371  (Jan.  3,  1983) 675,  789 

70  IBLA  183  (Jan.  20,  1983), 

90  I.D.  3 655,  676, 

695,  735,  766, 
788,  805 

71  IBLA  209  (Mar.  15,  1983) 677,  790 

71  IBLA  349  (Mar.  28,  1983) 677,  790 

76  IBLA  186  (Oct.  3,  1982) 673,  788 

(On  Reconsideration), 

80  IBLA  339  (May  10,  1984) 655,  684, 

735,  809 

Wall,  R.  J., 

68  IBLA  122  (Oct.  27,  1982) 555,  616, 

624 

Wallace,  Helen  E., 

48  IBLA  127  (May  30,  1980) 267,  324, 

584,  637,  905 

Wallace,  Margaret, 

49  IBLA  256  (Aug.  18,  1980) 112,  952, 

967 

Walsh,  Raymond  C.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  39  (Aug.  12,  1980)  1059 

Walsh,  Suzanne, 

75  IBLA  247  (Aug.  24,  1983) 761,  770 

83  IBLA  187  (Oct.  16,  1984) 762,  778 

83  IBLA  274  (Oct.  25,  1984) 762,  777 

Walstrom,    L.   A.,    Jr., 

46   IBLA  389   (Apr.   10,   1980) 456,    794, 

799,    810 

Walstrom,    Peter   K. , 

66   IBLA  269   (Aug.   17,   1982) 724,    814, 

844,    912 

Walters,  Jimmie,  Heirs  of, 

6  ANCAB  352  (Feb.  16,  1982)  84,  97 

Wardle,  James  H., 

47  IBLA  345  (May  21,  1980)  321,  582 

Wardrobe,    Ed, 

51    IBLA  45   (Oct.    30,    1980) 322,    582 


Page(s) 

Ware,  Worth  D.  &  Gayl  L. , 

74  IBLA  256  (July  22,  1983) 654,  794, 

816 

Warnke ,  Ann  M. , 

45  IBLA  305  (Feb.  6,  1980) 2,  316, 

577 

Warren,  A.  Helene,  Appeal  of, 

IBCA-1422-1-81  (Sept.  29,  1981)  209 

IBCA-1422-1-81  (Nov.  9,  1981)  961,  963 

Warren,  Carmen  M. , 

69  IBLA  347  (Dec.  29,  1982) 155,  158 

Warren,    Dell, 

54   IBLA  159   (Apr.    21,   1981)    332,    473, 

638,    907,    1004 

Warren,  Geoffrey  L. , 

66  IBLA  165  (Aug.  11,  1982) 302,  306 

Washington  Chromium  Co., 

60  IBLA  378  (Dec.  23,  1981) 22,  295, 

601 

Washington  State  University, 
Appeal  of,  IBCA-1467-6-81 
&  IBCA-1 469-6-81  (Nov.  9, 
1981),  88  I.D.  1016 172 

Washington  University, 

Appeal  of,  IBCA-1228-11-78 

(Mar.  4,  1980),  87  I.D.  88 171,  177 

Wassillie,  Elia  (On 
Reconsideration) , 
59  IBLA  361  (Nov.  9,  1981)  62 

Wassillie,  Madrona  (On 

Reconsideration),  Heirs  of, 

64  IBLA  167  (May  25,  1982)  62 

Waterfield,  Henry  W., 

77  IBLA  270  (Nov.  30,  1983) 42,  88, 

89,  1C3,  950 

Waters,    Jerald   A., 

78  IBLA  387   (Jan.    31,   1984)    19,    373, 

655,    801,    1042 

82  IBLA  334  (Sept.  12,  1984) 461,  810 

Waters,  Jerry, 

79  IBLA  198  (Feb.  28,  1984) 461,  808 

Watkins  Hutcheson  Building 
Co.,  Inc.,  54  IBLA  137 
(Apr.  17,  1981)  122,  357 

Watkins,  James, 

54  IBLA  54  (Apr.  9,  1981) 332,  473 

Watson,  Marilyn  S., 

67  IBLA  67  (Sept.  10,  1982) 690,  724 


CXVI 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 


Watts,  Joe  L. , 

59  IBLA  127  (Oct.  26,  1981) 


W.  D.  Hyland  &  Hyland/ Associates , 
Appeal  of,  IBCA-1332-2 
(Aug.  31,  1982),  89  I.D.  435  — 


Wear,  Mary  Margaret,  et  al . , 
67  IBLA  8  (Sept.  1,  1982)  ■ 


Weaver,    Ross, 

49    IBLA  111    (July   28,    1980) 


Webb,    James   E., 

60   IBLA  323   (Dec.    18,   1981) 


Webb,  Sidney  A., 

69  IBLA  202  (Dec.  16,  1982) 

Webster,  Lloyd  P., 

58  IBLA  363  (Oct.  20,  1981) 


Weed,  Abner, 

50  IBLA  141  (Sept.  26,  1980) 


Weed,  Terry  K. , 

61  IBLA  213  (Jan.  28,  1982) 


Weedon,  D.  R. ,  Jr.,  et  al., 
51  IBLA  378  (Dec.  31,  1980) 


Weiser,  Yvonne,  et  al.  v.  Area 
Director,  Portland  Area  Office, 
Bureau  of  Indian  Affairs, 
9  IBIA  76  (Sept.  29,  1981)  


Weiss,  Marilyn  K. , 

54  IBLA  324  (Apr.  30,  1981) 

Weiss,    Max, 

49   IBLA   332   (Aug.    25,    1980) 


Welch,  Todd  S., 

66  IBLA  350  (Aug.  26,  1982) 


Welch,  William  C, 

60  IBLA  248  (Dec.  4,  1981) 


Wellton-Mohawk  Irrigation  & 
Drainage  District, 
79  IBLA  308  (Mar.  20,  1984) 


230,  260, 

333,  474,  502 


208 


124: 

—  8, 
,  397, 

,  13, 
,  400 

268, 
,  638: 

325, 
,  905 

586 

688, 

706, 
740 

,  602 

474, 
907, 
1004 

328, 
,  589 

333, 
639, 

500, 

-  10, 

563 

162, 

667, 
689 

229, 
719, 
751, 

259, 

738, 

783, 

908 

661, 

742, 

139,  419, 
431 


663,  703 


45,  284, 

549,  586,  979 


648,  672, 
804 


664,  757, 
768 


354,  373, 
937 


Welpet  Energy,  L.  P., 

75  IBLA  55  (Aug.  5,  1983) 


Wentworth,  Florence, 

72  IBLA  248  (Apr.  27,  1983) 


Werqueyah,  Pearl  Asepenny, 
Estate  of,  13  IBIA  49 
(Nov.  27,  1984)  


Wert,  Lawrence  M., 

75  IBLA  186  (Aug.  22,  1983) 


West  Fork  Mining  Co., 

60  IBLA  370  (Dec.  22,  1981) 


West  Virginia  Energy,  Inc., 
3  IBSMA  301  (Sept.  17,  1981), 
88  I.D.  831  


West  Virginia  Highlands 
Conservancy,  3  IBSMA  154 
(May  28,  1981),  88  I.D.  570 

Westates  Group  No.  8, 

69  IBLA  186  (Dec.  15,  1982) 


Western  Interstate  Energy, 
Inc.,  71  IBLA  19 
(Feb.  15,  1983)  


Western  Nuclear,  Inc., 

55  IBLA  20  (May  26,  1981) 


Western  Reserves  Oil  Co., 
46  IBLA  295  (Mar.  31,  1980) 


Western  Slope  Gas  Co., 

61  IBLA  57  (Dec.  31,  1981) 


Page(s) 
896 


459,  653, 
763 


417,  422 


280,  370, 
680,  775 


229,  259, 

273,  287,  473, 
503,  601 


-1010,  1013, 
1017 


1012 


649,  691, 
725 


763,  774, 

801,  854,  900, 
1080 


11,  554, 

622,  1079,  1081 


82  IBLA  67  (July  12,  1984)  466,  548, 

560,  569,  628, 
899,  995 


779,  838, 
860 


131,  924, 
928 


Western  States  Construction 
Co.,  Inc.,  Appeal  of, 

IBCA -1466-6-81  (Sept.  21,  1982)  195,  949, 

973 


Westlands  Co. , 

82  IBLA  129  (July  25,  1984) 

83  IBLA  43  (Sept.  24,  1984) 

Weyrich,  0.  R.,  Jr., 

49  IBLA  347  (Aug.  22,  1980) 


762,  777 
762,  777 


750 


TABLE  OF  DECISIONS  REPORTED 


CXVII 


Page(s) 


Wheatley,  Jack  H. , 

55    IBLA  145   (June    8,    1981) 


Wheeler,  Curtis, 

54  IBLA  227  (Apr.  27,  1981) 


55  IBLA  65  (May  29,  1981) 


55  IBLA   278    (June    25,    1981) 

56  IBLA  58   (July  10,    1981)   ■ 

62    IBLA  384   (Mar.    24,   1982) 
64   IBLA  239   (May   28,   1982)   ■ 


Wheeler,    Ervin,    Toni    Shugart, 
Kathy   Coffee,    51    IBLA  66 
(Oct.    31,   1980)   


Wheeler,    Ray  &    Ilia  Gene, 

55  IBLA   370   (June  26,    1981) 

Wheeler,   Warren, 

56  IBLA   350   (Aug.  3,    1981)   - 


Whelan's    Mining   &    Exploration, 
Inc.,    58    IBLA  127 
(Sept.    24,   1981)    


W.    Hickey   Co.,    Inc.,   Appeal   of, 
IBCA-1574-4-82    (Apr.    20,    1984), 
91    I.D.    186  


White,   Jack   (Mr.   &  Mrs.), 
53   IBLA  267   (Mar.    23,    1981) 


White,    James, 

48   IBLA  346   (July   3,   1980) 


White,  Larry, 

72  IBLA  242  (Apr.  27,  1983) 


81  IBLA  19  (May  15,  1984)  - 

White,  Robert  E.,  et  al. , 

82  IBLA  34  (July  10,  1984) 

White  Rose  Corp., 

72  IBLA  80  (Apr.  13,  1983) 


White  Sands  Forest  Products, 
Inc.  v.  Acting  Deputy  Ass't 
Secretary — Indian  Affairs 
(Operations),  11  IBIA  299 
(Sept.  12,  1983),  90  I.D.  396 


273, 

477, 

499 

719 

801 

663, 

719, 

784 

664 

802 

665, 

784, 

802 

12, 

456, 

734 

,  851 

669, 

787, 

804 

660, 

795, 

811 

152, 

155 

338, 

478 

243,  339, 
480 


197,  206 


332,  476, 
498 


325,  469, 
562,  585 


760,  770 

761,  777 

216,  218 


244,  250, 

308,  335,  479, 
611 


187,  404, 
405 


White  Star  Foundation,  Inc., 
48  IBLA  96  (May  29,  1980)  


White,  Virginia, 

62  IBLA  215  (Mar.  10,  1982) 


Whiteco  Metrocom,  Uniform 
Relocation  Assistance 
Appeal  of,  5  OHA  166 
(Sept.  14,  1983)  


Whitehead,  George, 

64  IBLA  111  (May  17,  1982) 


Whitehip,  Clara,  Estate  of, 
10  IBIA  107  (Sept.  29,  1982) 

Whitehurst,  Albert, 

70  IBLA  168  (Jan.  19,  1983)  - 


Whitewater  Expeditions  &  Tours, 
52  IBLA  80  (Jan.  9,  1981)  


Whitlock,  Cha.les  H. , 

57  IBLA  252  (Aug.  28,  1981) 


Whitney,  Viola  Peck, 

65  IBLA  361  (July  20,  1982) 


Whitson,  Reg, 

55  IBLA  5  (May  26,  1981)  — 


Wickenden,  Robert  J., 

73  IBLA  394  (June  15,  1983) 

Wickham,  Vernon  G.  & 
Shirley  S.,  50  IBLA  1 
(Sept.  5,  1980)  


Wilbur,  Kenneth  L. , 

65  IBLA  4  (June  17,  1982) 


Wilco  Properties,  Inc., 

68  IBLA  215  (Nov.  10,  1982) 

Wilcox,  R.  C, 

63  IBLA  19  (Mar.  26,  1982)  ■ 


Wilderness/Challenge,  Inc., 
64  IBLA  44  (May  6,  1982)  ■ 


Wilderness  Public  Rights  Fund, 
National  Organization  for 
River  Sports,  63  IBLA  91 
(Mar.  31,  1982)  


Page  ( s ) 


272,  284, 
468,  496 


18,  39, 

162,  237,  243, 
250,  334,  357, 
909,  990,  1005 


1056 


299,  344, 
485 


422 


691,  725 
900,  999 


249,  444, 
659,  802 


294,  600, 

639,  908,  1005 


113,  332, 

473,  962,  969 


1042,  1044 


327,  588, 
638,  906 


300,  486 
722,  786 


26,  40, 

237,  244,  250, 

270,  334,  484, 

1006 


281,  901, 
999 


960,  999, 
1062 


CXVI1I 


TABLE   OF   DECISIONS   REPORTED 


Wilderness    Society  et   al., 
66   IiJLA  287   (Aug.~9~TT982) 


81    IBLA   181    (June    1,    1984) 

Wiley,    Ken, 

54   IBLA  367    (May  18,    1981) 

Wilkinson,    George   M., 

70   IBLA  1    (Jan.    6,    1983)    — 


Wilkinson,  Robert  F., 

53  IBLA  106  (Mar.  4,  1981)  ■ 

Willard  Pease  Oil  &  Gas  Co., 
52  IBLA  379  (Feb.  19,  1981) 


Willden,  Ronald, 

60  IBLA  173  (Nov.  24,  1981) 

Willessi,  Joseph,  Estate  of, 
8  IBIA  295  (May  28,  1981), 
88  l.D.  561  


Willey,  Helen  Ward,  Estate  of, 
11  IBIA  43  (Jan.  31,  1983)  - 


Williams,  ben  R. , 

57  IBLA  8  (Aug.  5,  1981) 


Williams,  Edna  L. , 

59  IBLA  196  (Oct.  27,  1981) 


Williams,  Orville  N.  &  Helen  C. , 
69  IBLA  270  (Dec.  21,  1982)  — 


Williams,  Stella  Valandry, 
Estate  of,  13  IBLA  35 
(Oct.  26,  1984)  


Williams,  Thomas, 

56  IBLA  55  (July  10,  1981) 


Williams,  Wayne  C.  (On  Recon- 
sideration), 61  IBLA  181 
(Jan.  26,  1982)  


Williamson,  Eloise  Joyce, 

50  IBLA  42  (Sept.  9,  1980) 


Williamson,  Lee  B. , 

54  IBLA  326  (Apr.  30,  1981) 


Williamson,  Lee  E., 

48  IBLA  329  (July  3,  1980) 


Page(s) 

-  279,  367, 
1069,  1092 

-  372,  1074 
--  234,  663 


Page(s) 


337 


287,  334 


390,  640, 

862,  878,  980 


289,  478 


418, 

,  425 

423, 

425, 

426 

212, 

276, 

887 

721, 

,  803 

302, 

606 

423 


273,  287, 

473,  498,  638, 
907,  1004 


64 


327,  588, 

952,  967,  969 


771,  802, 
1074 


395,  444, 

445,  886,  890 


Willie,  Kenneth,  et  al.  v. 
Comm'r  of  Indian  Affairs  & 
Anne  Begay  v.  Comm'r  of  Indian 
Affairs,  10  IBIA  135  (Oct.  12,  1982) 


Willie,  Leo  v.  Area  Director, 
Navajo  Area  Office,  Bureau  of 
Indian  Affairs, 
10  IBIA  432  (Oct.  15,  1982)  - 


52,  135, 

435,  917,  958 


Willing,  Robert,  et  al., 
48  IBLA  39  (May  29,  1980) 


266,  322, 
496,  583 


Willis,  Gary, 

56  IBLA  217  (July  22,  1981) 


Willis,  George  H. ,  et  al., 
54  IBLA  239  (Apr.  27,  1981) 


Willkens,  Donald  Ernest, 

77  IBLA  144  (Nov.  15,  1983) 


Willmorth,  Lawrence  E., 

64  IBLA  159  (May  25,  1982) 


17,  48, 

164,  230,  391, 

463,  524,  554, 

565,  616,  622, 

901,  957,  981 


332,  473 


460,  654, 
764 


158,  1089 


Willson,  Douglas  H. ,  et  al. , 
52  IBLA  246  (Feb.  6,  1981") 


52  IBLA  390  (Feb.  24,  1981)  

58  IBLA  115  (Sept.  24,  1981)  

Wilson   Farms   Coal   Co., 

2    IBSMA  118    (June    27,    1980), 

87    l.D.    245   


734 

444,    801 
803,    812 


1027 


Wilson,    Harold    E. , 

67    IBLA  21    (Sept.    3,    1982) 


Wilson,  Margaret  J., 

49  IBLA  228  (Aug.  12,  1980) 


Wilson,  Robert  P., 

57  IBLA  40  (Aug.  10,  1981) 


Wilson,    Suellen   Gay   Stewart, 
70   IBLA  165   (Jan.    19,   1983) 


Wilson,    Thomas    H. , 

61    IBLA   287   (Feb.    2,   1982)   -  -  827,    843, 

866 


242,  249, 

690,  708 

771  A7n 

497,  638,  905 

97/.  m 

474,  500,  619, 

638,  907,  1004 

398 

ft  97   ft AT 

Wilson,  Walter  R. ,  Jr., 
55  IBLA  96  (June  1,  1981) 


652,  764, 
909,  915 


135 


Wilson,  W.  H.  (Mr.  &  Mrs.), 
Uniform  Relocation  Assistance 
Appeal  of,  4  OHA  192 
(Aug.  20,  1981)  


1058 


TABLE  OF  DECISIONS  REPORTED 


CXIX 


Page(s) 

Winegeart,  Jessie  L.  v^  Price, 
Glenn  W.,  74  IBLA  373 

(July  29,  1983),  90  I.D.  338 168,  395, 

964,  986 

Winik,  Hyman, 

46  IBLA  292  (Mar.  31,  1980)  686,  698 

Winn,  Daniel  B.,  Appeal  of, 
5  ANCAB  19  (Aug.  25,  1980), 
87  I.D.  372 79,  96 

Winston,  Herbert  W., 

61  IBLA  199  (Jan.  26,  1982)  688,  706, 

721 

Winter,  Alan,  et  al. , 

62  IBLA  299  (Mar.  18,  1982) 1048 

Wiscombe,  Leland  W.,  Dudley  L. 
Davis,  57  IBLA  161 
(Aug.  25,  1981)  338,  478 

Wishkeno,  Wesley,  et  al.  v. 

Deputy  Ass't    Secretary — Indian 
Affairs    (Operations),    11    IBIA   21 

(Dec.    30,    1982),    89   I.D.    655 135,    403, 

412 

Withycombe  ,  James  H. , 

72  IBLA  5  (Apr.  4,  1983) 832,  846, 

870 

Witmer,  James  Philip, 
Estate  of,  77  IBLA  361 
(Dec.  7,  1983)  714,  849 

Wolcott,  Harvey  A.,  et  al., 

65  IBLA  369  (July  "20,  1982) 299,  488 

Wolf,    Jerry  W., 

70   IBLA  131    (Jan.    14,   1983) 726,    789, 

815,    845 

Wold,    John    S.,    Eugene    V. 
Simons,    46    IBLA  106 

(May   30,   1980)   254,    390, 

446,    449,    911, 
998 

Wolter,  George  P.,  Jr., 

47  IBLA  396  (May  22,  1980) 658,  746, 

750,  782,  810 

Wolter  Oil  Co.  , 

62  IBLA  274  (Mar.  15,  1982)  29,  33, 

115,  362,  1066 

Wolverine  Coal  Corp., 

2  IBSMA  325  (Nov.  7,  1980), 

87  I.D.  554 1032,  1034, 

1040 

Womack,  J.  G. , 

58  IBLA  85  (Sept.  22,  1981) 339,  480, 

513 


Page(s) 

Wood,  Bryner, 

52  IBLA  156  (Jan.  21,  1981), 

88  I.D.  232 277,  1000, 

1001 

Wood,  Eleanor  H. , 

46  IBLA  373  (Apr.  8,  1980)  60,  166, 

389,  979 

Wood,    Phyllis,   et   al. , 

46   IBLA  309   (Apr.    4,   1980) 262,    317, 

467,    579,    906 

Woodall,    Louise, 

69   IBLA  108   (Nov.    30,   1982) 555,    624, 

1078 

Wooding,  Robert  B.  y_.  Area 
Director,  Portland  Area 
Office,  Bureau  of  Indian 
Affairs,  9  IBIA  158 
(Jan.  26,  1982)  406,  407 

Woods,  Harold  E. , 

61  IBLA  359  (Feb.  16,  1982) 231,  334, 

437,  475,  641, 

909,  1006 

Woods,  Mark,  et  al., 

79  IBLA  129~FebT  22,  1984)  946 

Woods  Petroleum  Corp.,  et  al. , 

55  IBLA  348  (June  26,  1981)  226,  229, 

259,  663,  703, 

739,  744,  747, 

751,  784,  819 

Woodward,  Marjorie  E., 

65  IBLA  138  (June  28,  1982)  689 

Woodworth,  J.  Garth, 

78  IBLA  112  (Dec.  22,  1983)  466 

Wooley  ,  Jack  L. , 

68  IBLA  13  (Oct.  18,  1982)  304,  608 

Worthington,  Joseph  E., 

54  IBLA  162  (Apr.  21,  1981)  447 

Wray,  Clayton  J.  v.  Deputy 

Ass't  Secretary — Indian  Affairs 
(Operations),  12  IBIA  146 

(Jan.  27,  1984),  91  I.D.  43 19,  35, 

44,  118,  137, 

140,  141,  406, 

410,  946 

Wright,  Dale  M.  v.  Guiffre, 

Jean  L. ,  68  IBLA  279 

(Nov.  17,  1982)  214,  985 

Wright,  Dee, 

61  IBLA  356  (Feb.  16,  1982)  294,  600, 

639,  907,  1004 

69  IBLA  309  (Dec.  23,  1982)  306,  335, 

479,  610,  908, 
1005 


cxx 


TABLE  OF  DECISIONS  REPORTED 


Page(s) 

Wright,  E.  J.  (Mr.  &  Mrs.). 

83  IBLA  92  (Oct.  1,  1984) 349 

Wright,  Joanne  F. ,  et  al. , 

49  IBLA  237  (Aug.~T87T980) 22,  214, 

217 
Wright,  Melody  Ann  &  Karleen 

McKenzie,  Guardian  Ad  Litem  v. 

Acting  Area  Director,  Portland 

Area  Office,  Bureau  of  Indian 

Affairs,  9  IBIA  147  (Jan.  7,  1982)  419,  431 

Wright,  Robert, 

61  IBLA  158  (Jan.  20,  1982) 17,  258, 

334,  475 

Wright,    Robert    L. ,    Shell    Oil    Co., 

60   IBLA  142   (Nov.    24,    1981) 115,    640, 

796,  842,  865, 
959,  969 
Wright,  Rick  C, 

47  IBLA  45  (Apr.  11,  1980) 657,  698 

Wunschel  &  Small,  Inc., 

Appeal  of,  IBCA-1263-5-79 

(June  27,  1980) 193,  210, 

963 
Wyatt,  Joseph,  Estate  of, 

11  IBIA  244  (July  15,  1983)  417,  422 

Wygocki,  Margaret  H. , 

45  IBLA  79  (Jan.  17,  1980) 565,  696 

Wyles,  Daniel  D. , 

64  IBLA  339  (June  10,  1982) 243,  648, 

723 
Wylie  Brothers  Contracting  Co., 
Appeal  of,  IBCA-1175-11-77 

(Jan.  27,  1984),  91  I.D.  51 172,  176, 

182,  201 

Wyoming  Fuel  Co., 

52  IBLA  302  (Feb.  10,  1981) 6,  446, 

460 

Wyoming  Oil  &  Minerals,  Inc. 
(On  Reconsideration), 

71  IBLA  15  (Feb.  10,  1983) 734,  941, 

963,  968 

Wyoming  Water,  Inc., 

56   IBLA  139   (July   20,    1981) 930,    935 

Yak-Tat    Kwaan,    Inc., 

5  ANCAB  172   (Feb.    27,    1981)   75,    81 

Yale    Industrial    Trucks,    baltimore/ 
Washington,    Inc.,    Appeals   of, 
IBCA-1287-7-79  &   1293-8-79 
(Sept.   12,   1980),    87    I.D.    407 204,    206 

Yarnell,    Wayne, 

3    IBSMA  188   (July  15,   1981), 

88   I.D.    652 1015,   1020, 

1021,    1024,   1026, 
1031,    1038 


Page(s) 

Yates,  D.  M. , 

68  IBLA  237  (Nov.  16,  1982) 773 

70  IBLA  134  (Jan.  14,  1983) 21,  231, 

437,  675,  691, 
726,  749,  789 

70  IBLA  240  (Jan.  25,  1983) 374,  806, 

1075 

71  IBLA  126  (Mar.  7,  1983) 774,  806, 

1075 

73  IBLA  353   (June   14,   1983)    374,    807, 

820,   1075 

74  IBLA  8  (June  4,  1983)  775,  807, 

1075 

74  IBLA  18  (June  24,  1983)  679,  848 

74  IBLA  23  (June  24,  1983) 774,  806, 

1075 

74  IBLA  159  (July  12,  1983) 169,  753, 

775,  807,  1075 

76  IBLA  208  (Oct.  11,  1983) 457,  753, 

808 

80  IBLA  140  (Apr.  6,  1984) 809,  1076 

81  IBLA  160  (May  31,  1984) 809,  1076 

82  IBLA  389  (Sept.  13,  1984) 374,  809, 

1076 

Yates  Petroleum  Corp. , 

51    IBLA  181    (Dec.    2,    1980) 27,    756, 

770 

Yates  Petroleum  Corp.  et  al., 
67  IBLA  246  (Sept.  247T982), 

89  I.D.  480 867,  876, 

878,  1091 

Yazzie ,  Francis  v.  Area 
Director,  Navajo  Area 
Office,  Bureau  of  Indian 
Affairs,  10  IBIA  448 

(Oct.  15,  1982)  52,  135, 

435,  917,  958 

Yearsley,  Bill  K.  &  Milalee  H. , 

67  IBLA  97  (Sept.  13,  1982) 124,  143, 

215,  217,  218, 
898 

Yokum,  Loy, 

62  IBLA  27  (Feb.  24,  1982) 29,  235, 

243,  296,  334, 
483,  593 

Yonich,  Gladys,  Doris  L. 
Hartley,  74  IBLA  285 
(July  25,  1983) 129,  348,  996 


TABLE  OF  DECISIONS  REPORTED 


CXXI 


Page ( s ) 


Yonkee,  William  Adolph,  e£  al. , 
54  IBLA  232  (Apr.  27,  1981)  - 


York  Associates,  Ltd., 

58    IBLA   25    (Sept.    16,    1981) 


Young,    B.    Rigby, 

68  IBLA  397  (Nov.  23,  1982) 


69  IBLA  88  (Nov.  30,  1982) 


Young ,  Brent  K. , 

69  IBLA  131  (Dec.  8,  1982)  - 

Young ,  Max  W. , 

60  IBLA  224  (Nov.  30,  1981) 


Young  Bear,  Victor,  Estate  of, 
8  IBIA  130  (July  24,  1980), 
87  I.D.  311  


(Supp.)t  8  IBIA  254 

(Mar.  26,  1981),  88  I.D.  410 

Youngblood,  Frank  M. , 

78  IBLA  162  (Dec.  30,  1983)  - 


Youngman,  Wilma  Florence  First, 
Estate  of,  10  IBIA  3  (June  4, 
1982),  89  I.D.  291  


12  IBIA  219  (Apr.  4,  1984) 


Yount,  Everett, 

46  IBLA  74  (Feb.  22,  1980) 

Yumpquitat,  Asmakt  (Millie 
Sampson),  Estate  of, 
8  IBIA  1  (Jan.  31,  1980)  - 


Zacher ,  Henry  G. , 

77  IBLA  1  (Oct.  31,  1983) 

Zaiger,  Floyd, 

47  IBLA  204  (May  7,  1980) 


258, 
638, 


751 


-  17,  162, 
332,  473, 
907,  1005 

666,  748, 
,  785,  812 


304,  335, 
448 

346,  489, 
566,  609 


305,  489 


235,  826, 
842,  865 


413,  415, 
417,  418 


413,  414 


750 


-  414,  421 

417,  420, 
422,  429 


316,  578 


414,  417, 
426,  428 


315,  336, 
480,  615 

264,  319, 
580,  905 


Zamarello,  Peter, 

71  IBLA  39  (Feb.  16,  1983) 

Zapata  Coal  Corp., 

2  IBSMA  9  (Jan.  22,  1980), 
87  I.D.  11  


Zappia  Exploration  Group, 
60  IBLA  336  (Dec.  22,  1981) 


Zarr,  Diane  v.  Acting  Deputy 
Director,  Office  of  Indian 
Education  Programs,  11  IBIA  174 
(Apr.  21,  1983),  90  I.D.  172  — 


Zaslow,  Harry, 

46  IBLA  217  (Mar.  27,  1980) 


Zerfoss,  Fred  D. ,  et  ux., 
81  IBLA  14  (May  r4,_T984) 


Zimmerman,  Charles  T. , 

75  IBLA  6  (Aug.  2,  1983)  - 

Zions   First    National   Bank, 
67    IBLA  43   (Sept.    8,    1982) 


Zoch,  F.  Peter, 

60  IBLA  150  (Nov.  24,  1981) 


Zoes  Associates, 

50  IBLA  164  (Sept.  30,  1980) 


Zuckerman,  Jack, 

45  IBLA  337  (Feb.  7,  1980) 


Zuckerman,  Jack,  et  al., 

56  IBLA  193  (July  "227  1981) 


Zundel,  Dwight  L. , 

55  IBLA  218  (June  18,  1981) 

62  IBLA  81  (Feb.  25,  1982)  - 


Page(s) 
797 


1030 


706,  721 


34,  136, 

433,  910,  954 


821,  838, 
859 


36,  1011, 
1018 


679,  728 
829,  867 


141,  786, 
941 


273,  469, 
496 


21,  24, 

53,  121,  227, 

697,  736,  942, 

978,  986 


230,  260, 

665,  704,  739, 

744,  747,  751, 

784,  819 


130,  160 
281 


********** 


TABLE  OF  OPINIONS  REPORTED 


CXXIII 


Page  ( s ) 


Page(s) 


Annual  Review,  Revision  & 
Reapproval  of  5-year  OCS 
Oil  &  Gas  Leasing  Programs, 
M-36932  (Jan.  5,  1981), 
88  I.D.  20  


Application  of  Eagle  Protection 
&  Migratory  Bird  Treaty  Acts 
to  Reserved  Indian  Hunting 
Rights,  M-36936  (June  15,  1981): 
88  I.D.  586  


Application  of  the  Endangered 
Species  Act  to  Native 
Americans  with  Treaty  Hunting 
and  Fishing  Rights,  M-36926 
(Nov.  4,  1980),  87  I.D.  525  — 


A  31 


Effect  of  the  Federal 

Land  Policy  &  Management 
Act  on  the  Right-of-Way 
Application  for  the  Middle 
Fork  of  the  Powder  River 
Reservoir,  M-36900  (Supp.  I) 
(June  27,  1983),  90  I.D.  345 


Federal  Water  Pollution 
Control  Act — Sec.  404 
Compliance  for  Projects 
Funded  in  Part  by  State  & 
Local  Entities,  M-36915 
(Supp.  I)  (June  2,  1983), 
90  I.D.  255  


931,  937, 
938 


219,  434 


142,  637, 
1062 


Authorization  for  Oil  &  Gas 
Leasing  on  the  National 
Petroleum  Reserve — Alaska, 
M-36940  (Oct.  15,  1981), 
91  I.D.  1  


Bureau  of  Land  Management 
Wilderness  Review  &  Valid 
Existing  Rights  (The), 
M-36910  (Supp.)  (Oct.  5, 
1981),  88  I.D.  909  


-  69,  454, 
637,  1007 


359 


Geothermal  Leasing  in 
Designated  Wilderness 
Areas,  M-36937  (June  11, 
1981),  88  I.D.  813  


Gulf  of  Mexico  Exemption 
from  Sec.  25  of  the 
Outer  Continental  Shelf 
Lands  Act,  As  Amended, 
M-36923  (NovT  5,  1980), 
87  I.D.  544  


14,  15,  380, 
382,  1090 


884 


Clarification  of  Authorities 
&  Responsibilities  for 
Identifying  &  Protecting 
Cultural  Resources  on  the 
Outer  Continental  Shelf, 
M-36928  (Nov.  24,  1980), 
87  I.D.  593  


Cumulative  Impacts  under 
Sec.  7  of  the  Endangered 
Species  Act,  M-36905 
(Supp.)  (Aug.  26,  1981), 
88  I.D.  903  


M-36938  (Aug.  27,  1981), 
88  I.D.  903  


Effect  of  Mining  Claims  on 
Secretarial  Authority  to 
Issue  Prospecting  Permits  & 
Preference  Right  Leases  for 
Coal  &  Phosphate  (Modifying 
Solicitor's  Opinion  M-36893 
of  Aug.  2,  1977,  &  its 
Supplement  of  Nov.  19,  1979, 
on  the  same  subject);  The 
"Unclaimed,  Undeveloped" 
Issue,  M-36893  (Supp.  II) 
(Jan.  8,  1981),  88  I.D.  247  - 

Effect  of  the  Crude  Oil 
Windfall  Profit  Tax  Act 
of  1980  on  the  States' 
Share  of  Federal  Oil 
Royalties,  M-36929 
(Dec.  30,  1980),  87  I.D.  661 


632,  635, 
881 


219 


220 


149,  632, 
893 


458,  852 


Indian  Country  Status  of 
Mississippi  Choctaw 
School  Lands,  M-36933 
(Jan.  19,  1981),  88  I.D.  333 

Indian  Tribal  Status  under 
the  Bald  Eagle  Protection 
Act,  M-36934  (Feb.  26, 
1981),  88  I.D.  338  


New  OCS  Unitization  Rules — 
Authority  of  the  Secretary 
to  Segregate  Partially 
Unitized  Offshore  Leases, 
M-36927  (Dec.  16,  1980), 
87  I.D.  616  


Nonreserved  Water  Rights — 
United  States  Compliance 
With  State  Law,  M-36914 
(Supp.  I)  (Sept.  11,  1981), 
88  I.D.  1055  


On-Structure,  Deep  Strati- 
graphic  Test  Wells,  M-36922 
(Oct.  29,  1980),  87  I.D.  517 


Orem  Development  Co.  v.  Leo 
Calder  (On  Reconsideration), 
A-26604  (Apr.  25,  1983), 
90  I.D.  223  


432 


134,  431 


875,  881, 
884,  885 


1061,  1062 


117,  530, 

568,  574,  1046 


CXXIV 


TABLE  OF  OPINIONS  REPORTED 


Page(s) 


Ownership  of  &  Right  to 
Extract  Coalbed  Gas  in 
Federal  Coal  Deposits, 
M-36935  (May  12,  1981), 
88  I.D.  538  


Proposed  Paiute  Restoration 
Plan  M-36944  (May  7,  1982), 
89  I.D.  403  


Purposes  of  Executive  Order  of 
Apr.  17,  1926,  Establishing 
Public  Water  Reserve  No.  107, 
M-36914  (Supp.  II)  (Feb.  16, 
1983),  90  I.D.  81  


Railroad  Affiliates  &  Coal 
Leasing,  M-36945  (Dec.  6, 
1982),  89  I.D.  610  


Refunds  &  Credits  Under 
the  Outer  Continental 
Shelf  Lands  Act,  M-36942 
(Dec.  15,  1981), 
88  I.D.  1090  


10,  11, 

145,  458,  647, 
890 


15,  432, 
897,  899 


1061,  1062, 
1088 


18,  26,  144, 

146,  451,  1007, 
1008 


4,  885 


Selection  of  the  Proper  Legal 
Instrument  (Contract,  Grant 
or  Cooperative  Agreement)  under 
Federal  Grant  &  Cooperative  Agree- 
ment Act  of  1977  (P.L.  95-224)  to 
be  used  in  Funding  Construction  of 
Recreation  Facilities  Authorized 
under  the  Federal  Water  Project 
Recreation  Act  of  1965  (P.L.  89-72), 
M-36931  (Jan.  19,  1981),  88  I.D.  228 

Sodium  Lease  Renewals,  M-36943 

(Mar.  18,  1982),  89  I.D.  173  


Page(s) 


261 


997 


State  Selections  of  Onshore 
Lands  Underlying  Navigable 
Waters  in  the  Geographic 
Area  of  Revoked  Public  Land 
Order  82,  M-36949  (Aug.  22, 
1983),  91  I.D.  67  


897,  898, 
1083 


Supplement  to  Solicitor 
Opinion  No.  M-36914,  on 
Federal  Water  Rights  of  the 
National  Park  Service,  Fish 
&  Wildlife  Service,  Bureau  of 
Reclamation  &  the  Bureau  of 
Land  Management,  M-36914  (Supp.) 
(Jan.  16,  1981),  88  I.D.  253  


269,   1047, 
1061 


Reimbursement    for    Geological 
&    Geophysical    Data   &    Infor- 
mation;   Exxon's    Petition 
to  Revise    30  CFR  Parts    250, 
251,    252,   M-36924   (Nov.    17, 
1980),    87    I.D.    563   


Right-of-Way   Requirements    for 
Gathering   Lines  &   Other 
Production   Facilities    Located 
Within   Oil   &    Gas    Leaseholds, 
M-36921    (June   19,    1980), 
87    I.D.    291   


883 


350,  449, 

645,  754,  853, 

875,  928,  934, 

989 


Whether  Leases  Issued  Prior 
to  Aug.  4,  1976,  Subject  to 
Readjustment  after  that  Date 
must  be  Readjusted  to  Conform 
to  the  Federal  Coal  Leasing 
Amendments  Act  of  1976, 
M-36939  (Sept.  17,  1981), 
88  I.D.  1003  


145,  150, 

151,  454,  1007 


Whether  the  U.S.  Geological 
Survey  May  Make  Public 
Certain  Information  About 
Offshore  Oil  &  Gas  Wells, 
M-36925  (Nov.  24,  1980), 
88  I.D.  699  


375, 


cxxv 


TABLE   OF   OVERRULED  AND  MODIFIED  CASES   FOR 
THE    DEPARTMENT   OF   THE    INTERIOR 


For  judicial   modification  and   reversals   see 
Table   of    Suits   for   Judicial    Review. 


Ahvakana,   Lucy   S. ,    3  IBLA  341   (1971);    overruled 
to   extent   inconsistent,    U.S.  y_.    Flynn,    53  IBLA 
208,    88    I.D.    373   (1981). 

Alabama   By-Products   Corp.,    6   IBMA  168,    1975-1976 
OSHD  par.    20,756   (1976);    set   aside,    7    IBMA  85, 
83   I.D.    574   (1976). 

Alakayak,   Macauley,    Heirs   of,    23   IBLA  170   (1975); 
vacated,    (On   Recon.),    62   IBLA  90   (1982). 

Alaska   Railroad,   Appeal   of,    3  ANCAB   273,    86   I.D. 
397   (1979);    affirmed   in   part,   vacated   in   part , 
3  ANCAB   351,    86   I.D.    452   (1979). 

Alaska   Railroad,   Appeal   of,    3   ANCAB    280   (1979); 
affirmed   in  part ,  modified   in   part ,    3  ANCAB 
377   (1979). 

Alaska,   State  of,    7  ANCAB  157,    89   I.D.    321    (1982); 
modified    to   the   extent   inconsistent,    67    IBLA 
344   (1982). 

Alaska,   State  of   &   Seldovia  Native   Ass'n,    Inc., 
Appeals  of,    2  ANCAB  1,    84   I.D.    349   (1977); 
modified,    Solicitor's   Opinion — Valid   Existing 
Rights   Under   the   Alaska   Native   Claims    Settlement 
Act,    Secretarial   Order   No.    3016   (Dec.    14,    1977), 
85   I.D.    1   (1978). 

Alaska,   State  of   v_.   Thorson,   Marcla  K. ,    State  of 
Alaska  v.    Phyllis  Westcoast,    76   IBLA   264   (1983); 
rev'd,  Ton   Recon.),    83   IBLA  237,    91    I.D.    331 
(1984). 

Alexander,   William  T. ,    21    IBLA   56   (1975);   reaffirmed 
as  modified,    U.S.  _v.    Alexander,    41    IBLA  1   (1979). 

Amanda  Mining   &   Manufacturing   Ass'n,   42   IBLA  144 
(1979);    overruled   to   extent   inconsistent, 
Harvey  A.    Clifton  et   al.,    60  IBLA  29   (1981). 

American   Telephone  &   Telegraph  Co.,    57    IBLA  215 
(1981);   modified   in  part,    (On   Recon.),    59   IBLA 
343   (1981). 

Amoco   Production  Co.,    24  IBLA  227    (1976);  vacated, 
(On  Recon.),    35   IBLA  43   (1978). 

Anahonak,    Victor   A.,    21    IBLA   347   (1975);  vacated, 
(On  Recon.),    64   IBLA   289   (1982). 

Anderson,    Ida   Lee,    70  IBLA  383    (1983);   vacated, 
(On   Recon.),    73   IBLA  223   (1983). 

Anelon,   Gregory,    Sr . ,    21    IBLA  230   (1975);   vacated, 
(On   Recon.),    60   IBLA  101   (1981). 

Anelon,    Serafina,    22  IBLA  104   (1975);   vacated, 
(On   Recon.),    64    IBLA   97    (1982). 

Angaiak,    Catherine,    23   IBLA  91   (1975);   vacated 
&   remanded,    (On  Recon.),    65   IBLA  317   (1982). 


Applicability  of  Montana  Tax   to   Oil   &   Gas   Leases 
of   Ft.    Peck  Lands — Opinion  of   Ass't    Secretary 
(Oct.    27,    1966);    superseded   to   the   extent 
inconsistent ,    Solicitor's   Opinion — Tax   Status 
of   the   Production  of    Oil   &   Gas   from  Leases 
of   the   Fort    Peck  Tribal    Lands   Under   the   1938 
Mineral   Leasing   Act,   M-36896,    84   I.D.    905   (1977). 

Archer,    J.    D.,   A-30750   (May    31,    1967);   overruled, 
79   I.D.    416   (1972). 

Aspinwall,   Mary  A.    A.,    23  IBLA   309   (1976);    sus- 
tained  in   part   &   vacated   in   part,    (On   Recon.), 
66   IBLA   367    (1982). 

Ayouiak,    Mary,    22   IBLA   384    (1975);   vacated,    (On 
Recon.),    59    IBLA   384   (1981). 

Barash,   Max,    63   I.D.    51    (1956);   overruled   in  part, 
Solicitor's    Opinion — Issuance   of    Noncompetitive 
Oil   &   Gas   Leases   on  Lands  Within  the   Geologic 
Structures   of    Producing   Oil   or   Gas  Fields, 
M-36686,    74   I.D.    285   (1967);    Permian  Mud   Service, 
Inc.,    31    IBLA  150,    84   I.D.    342   (1977). 

Bartel,    John   A.,    A-29664   (Oct.    11,   1962);   distin- 
guished,   A-30129   (Nov.    9,    1964). 

Bergman,   Elsie,    23   IBLA   233   (1975);   vacated,    (On 
Recon.),    64    IBLA  180   (1982). 

Berger,  Moise  6.  Leon,  82  IBLA  253  (1984);  affirmed 
In  part,  rev'd  in  part ,  Leo  Crowley,  Michael  G. 
Clifton,    84   IBLA_7_(T984). 

Bergman,    Steven,    22   IBLA  233   (1975);   vacated,    (On 
Recon.),    61    IBLA   399   (1982). 

Bergman,   Warner,    21    IBLA  173   (1975),    31    IBLA  21 

(1977);   vacated,    (On   Recon.),    60  IBLA   214   (1981). 

Beveridge,    R.    C,    50   IBLA  173   (1980);   distinguished, 
Curtis  Wheeler,   62   IBLA   384   (1982). 

Breene,    James   0.,    Jr.,    38   IBLA   281   (1978);   vacated, 
(On   Recon.),    42   IBLA   395   (1979). 

Brick,    Irving   B.,    36   IBLA   235   (1978);   overruled, 
Robert   R.    Furman ,    49   IBLA  64   (1980). 

Brinkerhoff,    Zula   C. ,    75   IBLA  179   (1983);   modified, 
Santa   Fe   Mining,    Inc.,    79   IBLA  48   (1984). 

Brinton,    John   C.  ,   Estate  of,    25   IBLA   283   (1976); 
vacated   in   part,    71    IBLA  160   (1983). 

Bumble   Bee    Seafoods,    Inc.,    65  IBLA   391    (1982); 
overruled   to   extent    inconsistent ,    Rosander 
Mining    Co.,    84    IBLA   60   (1984). 

Caldwell,    Clair    R.,    42   IBLA  139   (1979);   overruled 
to   extent   inconsistent,   Harvey  A.    Clifton  et   al . , 
60   IBLA   29   (1981). 


CXXVI 


Table  of  Overruled  and  Modified  Cases 


California  Portland  Cement  Co.,  Rosebud  Coal 
Sales  Co.,  40  IBLA  339  (1979);  overruled, 
Kaiser  Steel  Corp.  et  al . ,  63  IBLA  363  (1982). 

Caress,  Charles,  41  IBLA  302  (1979);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al . , 
60  IBLA  29  (1981). 

Chesebrough,  Samuel  A.,  49  IBLA  249  (1980);  over- 
ruled to  extent  inconsistent,  Zula  C.  Brinkerhof f , 
75  IBLA  179  (1983). 

Chiskok,  Evan,  et  al.,  22  IBLA  153  (1975);  vacated, 
(On  Recon.),  61  IBLA  1  (1981). 

Chomicki  ,  Blanche,  51  IBLA  128  (1980);  overruled, 

Maurice  W.  Coburn  (On  Recon.),  82  IBLA  112  (1984). 

Clipper  Mining  Co.,  22  L.D.  527  (1896);  no  longer 
followed  in  part,  67  I.D.  417  (1960). 

Clipper  Mining  Co.,  The  y_.  The  Eli  Mining  &  Land 
Co.  et  al_.,  33  L.D.  660  (1905);  no  longer  fol- 
lowed in  part,  67  I.D.  417  (1960). 

Computation  of  Royalty  under  Sec.  15,  51  L.D.  283 
(1925);  overruled,  Solicitor's  Opinion — Response 
to  Feb.  17,  1976,  Request  from  the  General 
Accounting  Office:   Interpretation  of  Mineral 
Leasing  Act  of  1920,  &  Outer  Continental  Shelf 
Lands  Act  Royalty  Clause,  M-36888,  84  I.D.  54 
(1977). 

Continental  Oil  Co.,  68  I.D.  186  (1961);  overruled 
in  pertinent  part,  Solicitor's  Opinion,  M-36921, 
87  I.D.  291  (1980). 

Continental  Oil  Co.,  74  I.D.  229  (1967);  distin- 
guished, Solicitor's  Opinion,  M-36927,  87  I.D. 
616  (1980). 

Corinth  Partnership,  80  IBLA  31  (1984);  vacated  & 
remanded,  (On  Remand),  83  IBLA  277  (1984). 

Coupey,  Paul  S. ,  33  IBLA  177  (1977);  overruled 
to  extent  inconsistent,  Zula  C.  Brinkerhof f, 
75  IBLA  179  (1983). 

Cranston,  Monty,  67  IBLA  364  (1982);  overruled  to 
extent  inconsistent,  Pandora  Petroleum  Co., 
74  IBLA  173  (1983). 

Cupper,  Jerry,  45  IBLA  215  (1980);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al . , 
60  IBLA  29  (1981). 

Davidson,  Robert  A.,  13  IBLA  368  (1973);  overruled 
to  extent  inconsistent,  J.  Burton  Tuttle, 
49  IBLA  278,  87  I.D.  350  (1980). 

Debord,  Wayne  E.,  50  IBLA  216,  87  I.D.  465  (1980); 
modified,  54  IBLA  61  (1981). 

Eakon,  Hilma,  22  IBLA  41  (1975);  vacated,  (On 
Recon.),  64  IBLA  97  (1982). 

Eastern  Associated  Coal  Corp.,  3  IBMA  331,  81  I.D. 
567,  1974-1975  OSHD  par.  18,706  (1974);  over- 
ruled in  part,  Alabama  By-Products  Corp.  (On 
Recon.),  7  IBMA  85,  83  I.D.  574  (1976);  over- 
ruled in  part,  Zeigler  Coal  Co.,  7  IBMA  280, 
84  I.D.  127  (1977). 


Eastern  Associated  Coal  Corp.,  5  IBMA  185,  82  I.D. 
506,  1975-1976  OSHD  par.  20,041  (1975);  set 
aside  in  part,  (On  Recon.),  7  IBMA  14,  83  I.D. 
425  (1976). 

Eckels,  Richard  W.,  62  IBLA  1  (1982);  modified, 
(On  Recon.),  65  IBLA  76  (1982). 

Eklutna,  Appeal  of,  1  ANCAB  190,  83  I.D.  619  (1976); 
modified,  Solicitor's  Opinion — Valid  Existing 
Rights  Under  the  Alaska  Native  Claims  Settlement 
Act,  Secretarial  Order  No.  3016  (Dec.  14,  1977), 

85  I.D.  1  (1978). 

Energy  Partners,  21  IBLA  352  (1975);  distinguished, 
Chevron  Oil  Co.,  32  IBLA  275  (1977). 

Engelhardt,  Daniel  A.,  61  IBLA  65  (1981);  set  aside, 
(On  Recon.),  62  IBLA  93,  89  I.D.  82  (1982). 

Esplin,  Lee  J.,  56  I.D.  325  (1938);  overruled  to 
extent  it  applies  to  1926  Executive  Order  to 
artificially  developed  water  sources  on  the 
public  lands,  Solicitor's  Opinion,  M-36914, 

86  I.D.  553  (1979) — Federal  Water  Rights  of  the 
National  Park  Service,  Fish  &  Wildlife  Service, 
Bureau  of  Reclamation  &  the  Bureau  of  Land 
Management . 

Federal -American  Partners,  37  IBLA  330  (1978); 
overruled  to  extent  inconsistent ,  Zula  C. 
Brinkerhof f,  75  IBLA  179  (1983). 

Freeman  v.  Summers,  52  L.D.  201  (1927);  over- 
ruled, U.S.  v.  Wlnegar,  16  IBLA  112,  81  I.D. 
370  (1974);  reinstated,  U.S.  v.  Bohme ,  51  IBLA 
97,  87  I.D.  535  (1980). 

Freeman  Coal  Mining  Co.,  3  IBMA  434,  81  I.D.  723, 
1974-1975  OSHD  par.  19,177  (1974);  overruled  in 
part,  Zeigler  Coal  Co . ,  7  IBMA  280,  84  I.D.  127 
(1977). 

Fults,  Bill,  61  I.D.  437  (1905);  overruled,  69  I.D. 
181  (1962). 

Garrett,  Fred  M. ,  66  IBLA  49  (1982);  overruled  to 
extent  inconsistent,  Pandora  Petroleum  Co., 
74  IBLA  173  (1983). 

General  Electric  Co.,  55  IBLA  185  (1981);  overruled 
to  extent  inconsistent,  56  IBLA  327  (1981). 

Gifford,  Samuel  Lee,  53  IBLA  23  (1981);  modified 
insofar  as  it  set  aside  &  remanded  in  part  an 
Indian  allotment  application,  (On  Recon.), 
55  IBLA  1  (1981). 

Glassford,  A.  W. ,  et  al.,  56  I.D.  88  (1937);  over- 
ruled to  extent  inconsistent,  Emily  K.  Connell , 
A-29176,  70  I.D.  159  (1963). 

Gosuk,  Jack,  22  IBLA  392  (1975);  vacated,  (On  Recon.) 
54  IBLA  306  (1981). 

Gray,  Eleanor  A.,  e_t  al . ,  A-28710  (May  18,  1962); 
vacated  as  to  Claim  No.  4,  A-28710  (Supp.) 
(May  7,  1964). 

Hagood,  L.  N.,  e£  al . ,  65  I.D.  405  (1958);  over- 
ruled, Beard  Oil  Co.,  77  I.D.  166  (1970). 


CXXVII 


Table   of    Overruled    and    Modified    Cases 


Hanlon,    Christina   Lavern,    23   IBLA   36   (1975); 
vacated,   Andrew  Gordon  McKinley   (On   Recon.), 
61    IBLA   282   (1982). 

Hays,   Alice,    36   IBLA   313   (1978);   distinguished, 
Curtis   Wheeler,    62   IBLA   384   (1982). 

Holbeck,    Halvor   F. ,    A-30376   (Dec.    2,    1965);   over- 
ruled,   79   I.D.    416   (1972). 

Hunt,  Emily  B.,  23  IBLA  205  (1976);  vacated,  (On 
Recon.),    64    IBLA   304    (1982). 

Idaho   Dept.   of  Water   Resources,    32  IBLA  89   (1977); 
vacated,    (On   Recon.),    49   IBLA  221   (1980). 

Jaycox,  Myrtle,  22  IBLA  324  (1975);  vacated,  (On 
Recon.),    64   IBLA  97   (1982). 

Johansen,    Daniel,    23  IBLA   292   (1976);   vacated, 
(On   Recon.),    54   IBLA   295   (1981). 

Keating    Gold   Mining    Co.,    Montana   Power    Co.  (Trans- 
feree)   52   L.D.    671   (1929);    overruled   in  part, 
Arizona   Public    Service    Co.,    5    IBLA   137,  79    I.D. 
67    (1972). 

Keller,   Herman  A.,    14   IBLA  188,    81    I.D.    26   (1974); 
distinguished,    Robert    E.    Belknap,    55   IBLA  200 
(1981). 

Kenyon,    Stephen,   et_  al . ,    51    IBLA   368   (1980); 

vacated   in   part,    (On   Recon.),    65   IBLA  44   (1982). 

Kern   County    Land    Co.    (On    Recon.),    IA-0168748, 
IA-0170927,   &    IA-0170928;    approved  by   Under 
Secretary  Carver,   Oct.    25,    1965;    will   not   be 
followed   to   the   extent   that    it   is   inconsis- 
tent with   this  opinion. 
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33   (1961);    overruled   insofar   as   It   conflicts, 
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Recon.),    60   IBLA   399   (1981). 

Luse,    Jeanette  L. ,  et   al.,    61    I.D.    103   (1953);   dis- 
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— Construction  of   Recording   Requirement   of 
Sec.    4,   Act   of   Aug.    11,    1955   (69   Stat.    681; 
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with  respect    to   applicability  of   exemption   (5) 
of   FOIA   to   presale   estimates,   M-36918,    86   I.D. 
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vacated,    (On  Judicial   Remand),    84   IBLA  186 
(1984). 
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— Lands   Eligible   to  be   Placed   Under   Recordable 
Contracts;   distinguished   &   limited,   Westlands 
Water   District   Contract,    Central   Valley   Project, 
Calif. — Excess   Land   Limitations,   M-36666, 
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(1975). 
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distinguished,   Curtis  Wheeler,    62   IBLA   384 
(1982). 
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3566.3,    (On   Recon.),    74   IBLA   267   (1983). 

Shaw  Resources,    Inc.,    73   IBLA   291   (1983); 

reconsidered   &  modified,    Shaw  Resources,    Inc., 

79  IBLA  153,    91    I.D.    122   (1984). 

Shillander,   H.   E.  ,  A-30279   (Jan.    26,    1965);   over- 
ruled,   6   IBLA  216,    79   I.D.    416   (1972). 

Sierra  Club,    79   IBLA  240   (1984);    Board   decision 
set   aside,    (On   Recon.),    84   IBLA  175   (1984). 

Silver   Spot   Metals,    Inc.,    51    IBLA   212   (1980); 
overruled   to   extent   inconsistent,    Zula   C. 
Brinkeroff,    75   IBLA  179   (1983). 

Simpson,   Robert   E. ,    A-4167    (June   22,    1970);   over- 
ruled  to   extent   inconsistent,    U.S.   v.    Union 
Carbide   Corp.,    31    IBLA  72,    84   I.D.  "309   (1977). 

Smith,    James  W.    (IBLA  80-57  &    IBLA  80-67),    46   IBLA 
233   (1980);    IBLA  80-67  dismissed;    55   IBLA   390 
(1981). 

Smith,   M.    P.,    51   L.D.    251    (1925);   overruled, 
Solicitor's    Opinion — Response   to   Feb.    17, 
1976,   Request   from  the   General   Accounting   Of- 
fice:     Interpretation  of  Mineral   Leasing   Act 
of  1920,   &  Outer  Continental    Shelf   Lands   Act 
Royalty  Clause,   M-36888,    84   I.D.    54   (1977). 


Snow,   George  Val ,    46  IBLA  101   (1980);   vacated, 
(On  Judicial   Remand),    79   IBLA  261   (1984). 

Standard   011   Co.  of   California  et_  al. ,    76   I.D.    271 
(1969);   no   longer   followed,    5   IBLA  26,    79   I.D. 
23   (1972). 

Star  Gold  Mining   Co.,    47   L.D.    38   (1919);   distin- 
guished,   U.S.  y_.    Alaska    Empire    Gold   Mining    Co., 
71   I.D.    273   (1964). 

State  of   Alaska  v.   Thorson,   Marcia  K. ,   State  of 
Alaska  v.    Phyllis  Westcoast,    76   IBLA  264 
(1983);   rev'd,    (On   Recon.),    83   IBLA  237, 
91    I.D.    331    (1984). 

State   Production  Taxes  on  Tribal   Royalties   from 
Leases    Other   than   Oil  &   Gas,   M-36345   (May   4, 
1956);   superseded   to   the   extent   inconsistent , 
Solicitor's   Opinion — Tax   Status   of   the   Produc- 
tion of   Oil   &   Gas   from  Leases  of    the   Ft.    Peck 
Tribal   Lands   Under   the   1938  Mineral   Leasing   Act, 
M-36896,    84   I.D.    905   (1977). 

Stevens,    David   E.,    23   IBLA  221   (1976);   vacated, 
64   IBLA   72    (1982). 

Stevens,  Marion,  23  IBLA  280  (1976);  vacated, 
64   IBLA   69   (1982). 

St.    Pierre,   Roger  &   the   Original   Chippewa  Cree 
of   the    Rocky  Boy's   Reservation  v.    Comm'r  of 
Indian  Affairs,   9   IBIA  203,    89  T.D.    132   (1982); 
overruled  by  an  order:      Robert   Burnette    (Appel- 
lant)  v.    Deputy  Ass't    Secretary — Indian   Affairs 
(Operations)    (Appellee),    10   IBIA  464,    89   I.D. 
609   (1982). 

Superior  Oil  Co.,  A-28897  (Sept.  12,  1962);  dis- 
tinguished in  dictum,  6  IBLA  318,  79  I.D.  439 
(1972). 

Tevuk,  Dwight  (Deceased),  22  IBLA  296  (1975); 
rev'd  &  remanded,  (On  Recon.),  29  IBLA  296 
(1975). 

Thomas,    John   C.    &   Martha  W. ,   d.b.a.   Tungsten  Mining 
Co.,    53   IBLA  182   (1981);   vacated,    (On   Recon.), 
59   IBLA   364   (1981). 

Titus,   Walter,    22  IBLA  233   (1975);   vacated  & 
remanded,    (On   Recon.),    77   IBLA   321   (1983). 

Towl  v.    Kelly,    54   I.D.    455   (1934);   overruled, 
Ralph  F.    Rosenbaum,    66   IBLA   374,    89   I.D. 
415   (1982). 

Tugatuk,   Anuska,    23   IBLA  182    (1976);   vacated,    (On 
Recon.),    59    IBLA  345   (1981). 

Union   Oil   Co.,    56   IBLA  206   (1981);   vacated,    (On 
Recon.),    58   IBLA  166   (1981). 

Union  Oil   Co.   of   California   (Supp.),    72   I.D.    313 
(1965);   overruled  &   rescinded   in   part,   U.S.  _v. 
Energy  Resources   Technology   Land,    Inc.,  et   al., 
74   IBLA  117   (1983). 

United    Indians  of   All   Tribes   Foundation  v_.   Acting 
Deputy  Ass't    Secretary — Indian   Affairs,    11    IBIA 
226   (1983);   vacated   in  part,   11   IBIA  276, 
90   I.D.    376   (1983). 


CXXXI 


Table  of  Overruled  and  Modified  Cases 


U.S.  v.  Barngrover  (On  Rehearing),  57  I.D.  533 
(1942);  overruled  in  part,  U.S.  _v.  Robinson, 
21  IBLA  363,  82  I.D.  414  (1975). 

U.S.  v.  Edeline,  39  IBLA  236  (1979);  overruled  to 
extent  inconsistent,  U.S.  y_.  J.  Gary  Feezor 
et  al. ,  74  IBLA  56,  90  I.D.  262  (1983). 

U.S.  v.  Feezor,  74  IBLA  56,  90  I.D.  262  (1983); 
vacated  in  part  &  remanded,  (On  Recon.), 
81  IBLA  94  (1984). 

U.S.  v.  Kosanke  Sand  Corp.,  3  IBLA  189,  78  I.D.  285 
(1971);  set  aside  &  remanded,  12  IBLA  282, 
80  I.D.  538  (1973). 

U.S.  v.  Uvingston  Silver,  Inc.,  43  IBLA  84  (1979); 
overruled  to  extent  inconsistent,  U.S.  v. 
Albert  F.  Parker  et  al.,  82  IBLA  344,  9T  I.D. 
271  (1984). 

U.S.  v.  McClarty,  71  I.D.  331  (1964);  vacated  & 
remanded,  76  I.D.  193  (1969). 

U.S.  v.  Melluzzo,  A-31042,  76  I.D.  181  (1969);  set 
aside,  (On  Recon.),  1  IBLA  37,  77  I.D.  172  (1970). 

U.S.  v.  Nelson,  8  IBLA  294  (1972);  vacated,  28  IBLA 
314  (1977). 

Village  &  City  Council  of  Aleknagik,  May  M.  Olson, 
Lawrence  Murphy,  Sr.,  77  IBLA  130  (1983);  modified 
in  part,  (On  Recon.),  80  IBLA  221  (1984). 

Virginia  Fuels,  Inc.,  4  IBSMA  185,  89  I.D.  604 

(1982);  modified  to  extent  inconsistent,  Kimberly 
Sue  Coal  Co.,  Inc.,  74  IBLA  170  (1983). 

Wall,  Irvin,  70  IBLA  183,  90  I.D.  3  (1983);  vacated, 
(On  Recon.),  80  IBLA  339  (1984). 

Wasserman,  Jacob  N. ,  A-30275  (Sept.  22,  1964); 
overruled,  6  IBLA  216,  79  I.D.  416  (1972). 

Wassillie,  Elia,  23  IBLA  276  (1976);  vacated,  (On 
Recon.),  59  IBLA  361  (1981). 

Wassillie,  Madrona,  Heirs  of,  23  IBLA  131  (1975); 
vacated,  (On  Recon.),  64  IBLA  167  (1982). 


Waters,  Valda,  44  IBLA  272  (1979);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al . , 
60  IBLA  29  (1981). 

Western  Aggregates  of  Mineral  &  Rock,  Inc.,  34  IBLA 
164  (1978);  modified,  James  W.  Smith  (On  Recon.), 
55  IBLA  390  (1981). 

Western  Slope  Gas  Co.,  40  IBLA  280;  reconsideration 
denied,  43  IBLA  259  (1979);  overruled  in  perti- 
nent part,  Solicitor's  Opinion,  M-36917,  87  I.D. 
27  (1980). 

Weyerhaeuser  Co.,  33  IBLA  254  (1978);  rev'd  & 
remanded ,  (On  Recon.),  34  IBLA  244  (1978). 

Williams,  Wayne  C. ,  23  IBLA  88  (1975);  vacated, 
(On  Recon.),  61  IBLA  181  (1982). 

Williamson,  Lee  B.,  54  IBLA  326  (1981);  overruled 
to  extent  inconsistent,  57  IBLA  319  (1981). 

Wilson  Earl  R. ,  21  IBLA  392  (1975);  modified  & 

distinguished,  Cecil  A.  Walker,  26  IBLA  71  (1976), 

Winchester  Land  &  Cattle  Co.,  65  I.D.  148  (1958); 
&  E.  W.  Davis,  A-29889  (Mar.  25,  1964);  no 
longer  followed  in  part,  Ruth  E.  Han,  13  IBLA 
296,  80  I.D.  698  (1973). 

Winters,  Raymond  W. ,  A-28125  (Jan.  15,  1960); 

overruled,  Forest  Oil  Corp.,  15  IBLA  33  (1974). 

Wolf  Joint  Ventures,  75  I.D.  137  (1968);  distin- 
guished, U.S.  _v.  Union  Carbide  Corp.,  31  IBLA 
72,  84  I.D.  309  (1977). 

Wostenberg,  William,  A-26450  (Sept.  5,  1952); 
distinguished  in  dictum,  6  IBLA  318,  79  I.D. 
439  (1972). 

Young  Bear,  Victor,  Estate  of,  8  IBIA  130,  87  I.D. 
311,  (1980);  rev'd  by  Supp.,  8  IBIA  254,  88  I.D. 
410  (1981). 

Zeigler  Coal  Co.,  4  IBMA  139,  82  I.D.  221,  (1975), 
0SHD  par.  19,638  (1975);  overruled  in  part, 
Alabama  By-Products  Corp.  (On  Recon.),  7  IBMA  85, 
83  I.D.  574  (1976). 


************ 


TABLE  OF  SUITS  FOR  JUDICIAL  REVIEW  OF  DEPARTMENTAL  DECISIONS 
BOTH  PUBLISHED  AND  UNPUBLISHED 


CXXXIII 


Page(s) 
Adamick  v.  Watt CXCI 

Adams  _v.  Andrus CXLVII 

Adams  v.  Watt CXLVII 

Adams  v.  Witmer CLXXXII 

Adler  Construction  Co.  v.-  U.S. CXLVII 

Adomkus  v.  Watt CXLVII 

Ahrens  v.  Andrus CLVII 

Akers  v.  DOI CXLVII 

Alaska  _v.  ANCAB CLVI 

Alaska  v.  Andrus  CXLVII 

Alaska  v.  Lestenkof  CXLVII 

Alaska  _v.  13.9  Acres  of  Land CXLVII 

Albrechtsen  _v.  Morton  CLXII 

Aleutlan/Prlbilof  Islands  Ass'n 

v.  Powers  CXLVII 

Alexander  v^.  Andrus CXLVII 

Alexander  v.  Frizzell  CXLVII 

Alexander  _v.  Secretary  CLXXXII 

Alexander  v_.  Watt CXLVII 

Alker  v.  Watt CLVI 

Allen  _v.  Morton CXLVIII 

Allen  v.  Udall CXLVII 

Allied  Contractors,  Inc.  v.  U.S.  CXLVIII 

Altex  Oil  Corp.  _v.  Watt CXLVIII 

Amerada  Hess  Corp.  v..  Morton CLXXVII 

American  Coal  Co.  v.  DOI CXLVIII 

American  Telephone  & 

Telegraph  Co.  v.  DOI CXLVIII 

Anadarko  Production  Co.  _v.  Watt CXLVIII 

Anderson  v.  Morton CLXXXII,  CXC 

Anderson  v.  Udall  CLXXIII 

Arjay  Oil  Co.  _v.  Andrus CXLVIII 

Arnold  v.  Morton CLXXIX 

Ashley  v.  Andrus CXLVIII 

Atlantic  Richfield  Co.  v.  Hickel  CLXXVIII 


Page(s) 

Atlantic   Richfield  Co.   v.    Morton  CXLVIII, 

CLXVII 

Atlantic  Richfield  Co.  v.  Watt  CLXXIX 

Attocknie  v.  Udall  CXLVIII 

Atwood  v.  Udall CLXXX 

Austin  v.  Thompson CLXXI 

Aztec  Exploration  &  Development  Co. 

v.  DOI CLIV 

Babcock  _v.  Secretary CXLVIII 

Babcock  v.  Udall CXLVIII 

Babington  v.  Udall  CLXXVIII 

Baciarelli  v.  Morton  CLIV 

Badger  Coal  Co.  _v.  Andrus CXLIX 

Bagley  v.  Udall CXLIX 

Baker  v.  DOI CXLIX 

Baker  v.  U.S. CLXXXII 

Baldwin  v.  Morton CXLIX 

Ball  Brothers  Sheep  Co.  v.  Morton CXLIX 

Ballard  E.  Spencer  Trust,  Inc. 

v.  Morton CXLIX 

Barash  _v-  McKay CXLIX 

Barnard-Curtiss  Co.  _v.  U.S.  CXLIX 

Barnett  _v.  Watt CXLIX 

Barrows  _v.  Hickel  CLXXXII 

Bartell  v^.  Andrus CLXXXII 

Barton  v.  Morton CXLIX 

Barton  _v.  Udall CXC 

Bass  Enterprises  Production  Co.  v_. 

Andrus CXLIX 

Battle  Mountain  Co.  v.  Udall  CXLIX,  CLXV 

Bay  Construction  Co.  _v.  U.S.  CXLIX 

Beaird  v.-  Andrus CLXXXII 

Beatty  v.  BLM CLXXI  I 

Belknap  _v.  Watt CL 

Bender  _v.  Watt CL 

Bennett  v.  Kleppe CL 


CXXXIV 


Table  of  Suits  for  Judicial  Review 


Page(s) 


Benson-Mont in-Greer  Drilling 
Corp.  v.  Andrus  


Bergesen  _v.  U.S.  

Big  Delta  Minerals,  Inc.  v.-  Andrus 

Bigheart  v.  Pappan  

Billmeyer  v^  U.S.  

Bishop  _v-  Udall 

Bishop  Coal  Co.  v.  Kleppe  


Black  Fox  Mining  &  Development 
Corp.  v.  Andrus  


CL 

CL 

CL 

CL 

--  CLXII 
--  CLXII 
CLXXVII 


Blackhawk  Mining  Co.  _v«  Andrus 
Blackwood  Fuel  Co.  _v.  Andrus  — 
Block  v.  Morton  


CL 

CL 

CL 

CLXXXII 


Blue  Bell  Gold  Mining  Co.  _v. 
Morton  


CLXXXI I 

Blythe  v_.   Kleppe  CLXXXII 

Bob  Marshall  Alliance  _v.  Watt CLV 

Bobb  v.  U.S.  CL 

Boesche  _v.  Seaton CL 

Booth  v.  Hickel CLXXXII 

Boudreaux  v^.  Watt CLI 

Bowen  v_.    Cherai-Cote  Perlite CLII 

Bowman  _v.  Udall CLXXVI 

Boyd  v.  Andrus CLXXXII 

Boyle  v.-  Morton CLXXXII 

BPS  Associates  v.  U.S.  CLI 

Bradford  Mining  Corp.  ;v.  Andrus  CLXXXVII 

Brandt  _v.  Udall CLX 

Brazie  v^.  Morton CL 

Brice  v.-  Watt CLI 

Brick  v^.  Andrus CLI 

Brookhaven  Oil  Co.  _v.  Seaton CLI 

Brown  v^.  Andrus CLI 

Brown  _v.  DOI CLI 

Brown  v.  Udall CLI,  CLXXXI 


Brown  v.  U.S.  

Brubaker  _v.  Andrus 

Brubaker  v.  Morton  

Brunskill  _v.  Secretary 

Bryant  _v.  Secretary 

Buch  _v.  Udall 

Bunch  v.  Kleppe 

Bunkowski  _v.  Applegate 

Bunn  v^  Udall  

Burglin  _v.  Kleppe 

Burglin  v^.  Morton 

Burglin  _v.  Secretary  — 

Burglin  v.  U.S.  

Burkhardt  v^.  Morton 

Burkybile  v.  Smith  


Page(s) 
-  CLIV,  CLXXV 

CLXXXIV 

CLXXXII I 

CLXXXIII 

CLXXXIII 

CLI 

CLI 

CLXXXIII 

CLXXV 

CLI 

CLXXVII 

CXCIII 

CLXXVII 

CLXXXII,  CXC 
CXC I I 


Burn  Construction  Co.  v^.  U.S.  CLI 

Burr  _v.  Watt  CLI 

Burton/Hawks,  Inc.  v.  Watt CLI 

Bushman  Construction  Co.  v_.    U.S.  CLI 

Byrd  v_.   Andrus CLI 

Calder  v.  Udall CLI 


Calhoun  &  Howell  of  Oregon,  Ltd. 
v.  Hickel  


CLXXXIII 


California  Ass'n  of  4WD  Clubs,  Inc 
v.  Andrus  


CLI 

California  Co.  v.  Udall CLI 

California  Oil  Co.  v.  Secretary  CLXXIX 


California  Portland  Cement  Co.  v^. 
Andrus  


CLII 


Cameron  Parish  Police  Jury  v. 
Udall ■— 


Canon  v^.  Andrus 

Canterbury  Coal  Co.  _v.  Kleppe- 
Capital  Fuels,  Inc.  v.  Andrus 
Carl  v.  Seaton  


CLII 

CLII 

CLII 

CLII 

CLII 


Table  of  Suits  for  Judicial  Review 


CXXXV 


Page(s) 

Carr  v_.   Andrus CLXXX 

Carson  Construction  Co.  v^  U.S.  CLII 

Century  Industries-Flagstaff  v.  U.S. CLXXXV 

C.  F.  Lytle  Co.  v.  U.S.  CLII 

Chambers  v.  Andrus CLII 

Chaparral  Resources,  Inc.  _v.  Andrus  CLII 

Chapman  v.  U.S. CLXXXIII 


Charlestone  Stone  Products  Co. 
v.  Morton  


Chournos  v.  U.S. 


Christiansen  Oil  &  Gas,  Inc.  _v. 
Andrus  


Christy  Corp.  v.  U.S. 


Citizens  Committee  to  Save 
Our  Public  Lands  v_.  Andrus 

Citizens  Committee  to  Save 
Our  Public  Lands  v.  Kleppe 


Clark  _v-  Watt 

Clark,  County  of  v^.  Kleppe 

Clarkson  v.  U.S.  

Clear  Gravel  Enterprises  v>  Keil  — 

Clements  v_.    Seaton 

COAC,  Inc.  v.  U.S.  

Cobb  v.  U.S.  

Cody  v^.  Hickel 

Cohen  v.  U.S.  


Colorado-Ute  Electric  Ass'n  _v. 
Andrus  


Colson  v^.  Morton 

Colson  v^.  Udall 

Commercial  Metals  Co.  _v»  U.S. 

Confederated  Tribes  &  Bands 
of  the  Yakima  Indian 
Nation  v.  Kleppe  


Conoco  v.  Andrus 


Consolidated  Gas  Supply  Corp. 
v.  Udall  


CLXXXIII 
CLXXXIII 


CLIII 
CLIII 

CLIII 


CLIII 

CLIII 

CLIII 

CLIII 

CLXXXIII 
CLXXXIII 

CLIII 

CLIII 

CLXXXIII 
CLIII 


CLIII 

CLIII 

CLIII 

-  CLIV 


CLVIII,  CXCI 
CLXXIX 


Consolidation  Coal  Co.  v.  Andrus 


CLXI,  CLXV 
CLIV 


Page(s) 

Constitution  Petroleum  Co.  jv.  Kleppe  CLIV 

Continental  Oil  Co.  v-  Udall CLIV 

Converse  v.  Udall  CLXXXIII 

Conway  _v.  Watt CLIV 

Cooley  v.  Watt CLIV 

Cooper  v.  Andrus CLIV 


Copper  Valley  Machine  Works,  Inc. 
v.  Andrus  


Cornell  v^.  Morton 

Cornia  _v.  Udall 

Corns  v^.  Secretary 

Cortella  Coal  Corp.  v.  McVee 


CLIV 

CLIV 

CLIV 

CLXXXIII 

CLIV 


Cosmo  Construction  Co.  v_.    U.S.  CLIV 

Cotton  Petroleum  Corp.  _v>  Andrus  CLIV 

Couch  v.  Udall CLXIII 


Council  of  the  Southern  Mountains, 
Inc.  v.  Watt  


Coy  _v.  Watt 

Coyer  v.  Andrus  

Cramer  v^.  Watt 

Crawford  v.  Andrus 
Crawford  v.  Udall  - 


CLIV 

CLV 

CLVI 

CLV 

—  CLXXIV 
CLXXXIII 


Crenshaw  v.  Secretary  CLIX 

Crouse  v.  K.  Ranch,  Inc.  CLV 

Crow  v.  Andrus CLXXXIII 

Crow  v.  U.S.  CLV 

Cuccia  _v-  Udall  CLXVIII,  CLXXX 

Cultee  v.  Watt CLV 

D'Amico  _v.  Watt CLV 

Daniel  _v.  Andrus CLV 

Daniels  v.  Johnson CLV 

Danks  v.  Fields CLVII 

Darling  v.  Udall CLXV 

David  Excavating  Co.  v.-  Secretary CLV 

David  Excavating  Co.  v.  Watt CLV 


CXXXVI 


Table  of  Suits  for  Judicial  Review 


Page(s) 

CLV 

CL 

CLV 

CLV 


Dawson  v.    Andrus   

Dawson   v.    Kleppe   

Day  _v.    Hickel 

Dean  Trucking  Co.,  Inc.  v.  Andrus  

DeBord  _v.  Watt CLVI 

Denham  v.  Andrus  CLXXXIV 

Denlson  v.  Udall  CLXXXIV 

Desens  _v.  Watt CLV 

Devenny  v.  Udall  CLXXXIV 

Diamond  Ring  Ranch,  Inc.  _v.  Morton CL 

Dietemann  _v.  Kleppe CLXXXIV 

DiMarco  v.  Watt CLVI 

Dlouhy  v.  Seaton  CLXXXIV 


Doria  Mining  &  Engineering  Corp. 
v.  Morton  


Downing  v.  Frizzell 


CLII 
CLXI 


Downtown  Properties,  Inc.  _v. 

Andrus CLVI 


CLVI 

CLXXXIV 

CLII I 

CLVI,  CLXXXIV 
CLXXXIV 


Dredge  Co.  _v«  Husite  Co.  

Dredge  Corp.  _v.  Morton 

Dredge  Corp.  v_.    Palmer 

Dredge  Corp.  v.  Penny  

Dredge  Corp.  v^  Watt  

Drummond  Coal  Co.  ^v.  Andrus CLVI 

Duesing  ;v.  Udall CLXXX 

Dunbar  Stone  Co.  v.  DOI CLXXXIV 

Duval  _v-  Morton CLXXXIV 

Duvels,  Inc.  v.  Frizzell  CXCIII 

Dye  v.  Watt CLVI 

Eastover  Mining  Co.  v_.    Andrus CLVI 

Edwards  _v.  Morton CLXXIX 

Edwards  v.  Udall CLVI 

Edwards  v.  U.S.  CLVI 

Ehbrecht  v.  DOI CLVI 

Ekker  v.  Andrus CLVI 


Page(s) 
CLXXXVIII 

CLVI 

—  CLXXXIV 

CLVI I 

CLVII 

CLXXV 

CLXXXI 

CLVII 


Eldridge  _v.  Secretary 

Elkay  Mining  Co.  v.  Andrus  

Elkhorn  Mining  Co.  v^.  Morton 

Eluska  v^.  Kleppe 

Enevoldsen  v.  Andrus  

Engle  _v.  Watt  

Equity  Oil  Co.  _v.  Udall 

Ernst  v^.  Secretary 

Eskra  _v.  Morton CXCI 

Evans  v^.  Morton CLVII 

Exxon  Co.  _v.  Andrus CLXXIX 

Farington  v.  Morton CLVII 

Farrelly  v.  McKay CLVII 

Faulkner  _v.  Kleppe CLVII 

Federal  Energy  Corp.  v.  DOI CLVII 

Ferguson  v.  Morton CLVII 

Ferry  v.  Udall CLXXVIII 

Finnesand  v^.  Morton CLVII 

Fitzgerald  v.  Hickel  CLXXXIV 

Foley  v.  Watt CLXXIX 

Foote  Mineral  Co.  ;v.  Andrus CLVII 

Foote  Mineral  Co.  ;v.  U.S.  CLVII 

Forsberg  _v.  Udall  CLVII,  CLXV 

Foster  v^  Manager,  Riverside  Land 

Office CLVII 

Foster  v.  Seaton  CLXXXIV 

Foster  v.  Udall  CXLIX,  CLVII 

Freeman  v.  Udall CXLIX 

Freese  v.  Andrus  CLXXXIV 

Fuel  Resources  Development  Co.  _v. 

Andrus  CLVI II 

Fullerton  _v.  Andrus CLVIII 

Funderburg  v.  Udall CLVIII 


Gabbs  Exploration  Co.  v_. 
Udall  


CLVIII,  CLXXXI 


Table  of  Suits  for  Judicial  Review 


CXXXVII 


Gaffney  v.  Udall  

Gahr  _v.  Watt 

Gallagher  v.  Andrus  

Gallagher  v^  U.S.  

Gardener  v^.  Secretary 

Garcia  _v.  Andrus 

Garigan  v^.  Udall 

Garner  _v.  U.S.  

Garrigus  _v-  Andrus  

Garthofner  v^.  Udall 

Garula  _v.    Udall 

Gary  _v.   Udall 

Gelb  v^.    Kleppe 

General  Electric  Co.  _v.  Watt 

General  Excavating  Co.  v^.  U.S. 

Geosearch,  Inc.  v^.  Andrus 

Geosearch,  Inc.  _v.  Getty  Oil  Co 
Geosearch,  Inc.  v.  Watt  


Page(s) 

CLVIII 

CLVIII 

CLXV 

CLVIII 

CLXXXIV 

CLXXIII 

CLXV I I 

CLXXXIV 

CLXXXVIII 

CLVIII 

CLXXXV 

CLXXVI 

CLVIII 

CLXVI 

CLVIII 

CLVIII,  CLIX 
CLIX 


CL,  CLI,  CLV, 

CLXI,  CLXII,  CLXXIX, 
CXCIII,  CXCIV 


Gerttula   v.    Udall   

Goad   v^.    U.S.    

Golden  Eagle  Mining  Corp.  v.  Udall 

Gonsales  v.  Seaton  

Gonzales  v_.    Udall 

Goodrich  _v.  Watt 

Goodwin  v.    Andrus 

Goodwin   v.    Watt   

Granat  _v.   Kleppe  

Grewell  v^.   Kleppe 

Grigg  v^.   U.S.   

Griggs  _v-  Solan 

Grindstone  Butte  Project  v.  Kleppe 

Grooms  _v.  Watt 

Growing  Thunder  v.  Morton  


—  CLIX 
CLXXVI 
CLXXXV 

--  CLIX 
--  CLIX 
--  CLIX 

—  CLIX 

—  CLIX 
--  CLIX 
--  CLIX 

CLXXXV 

—  CLXII 

—  CLIX 
--  CLXI 

—  CLIX 


Grynberg  v.    Andrus   

Gucker  _v.  Udall 

Gulf  Oil  Corp.  _v.  Hathaway 

Gullo  _v.  DOI 

Gunsight  Mining  Corp.  v.-  Morton 
Guntert  v.  Watt  


Gustav  Hirsch  Organization,  Inc. 
v.  U.S.  


Guthrie  Electrical  Construction  Co. 
v.  U.S.  


Haas  _v.  DOI 

Haas  _v.  Watt  

Hall  \r.  Andrus 

Hall  v_.    Secretary  

(Hall),  Georgette  B.  Lee  v.  Udall  — 
Hallenbeck  v.  Bureau  of  Reclamation 


Ham  v.  Andrus  

Hamel  v.  Nelson 

Hannifin  v.  Hickel  — 

Hansen  v.  Seaton  

Hansen  v_.    Udall 

Harrell  v.  Hillsamer 

Harris  v.  U.S.  

Hartquist  _v.  Watt 

Harvey  v.  Udall  


Page(s) 

CLIX 

--  CLXXII 

CLX 

CLX 

--  CLXXXV 
CLX 


CLX 


CLX 

CLX 

CLX 

CLX 

—  CLX 
CLXXIV 
CLXXXV 


CLXV 

CLX 

-  CLXXIX 

-  CLVIII 

CLX 

CLX 

CLX 

CLX 

CLXI 


Haskins  v.  Udall  CLXXXV 

Haskins  jv.  Watt CLXXXV 

Hat  Ranch,  Inc.  v.  Kleppe CLXI 

Hatter  _v.  U.S.  CXCII 

Havlah  Group  v.  Watt CLXI 

Hayes  v.  Andrus CLXXVIII 

Hayes  _v.  Seaton CLXXX 

Heden  _v.  Secretary CLXXXV 

Heffelman  _v.  Udall CXCII 

Heinz  v.  Andrus CLXV 


CXXXVIII 


Table  of  Suits  for  Judicial  Review 


Held  v.  Andrus  

Henault    Mining   Co.  _v«    Tysk 

Henri  _v.    Andrus 

Henrikson  _v.  Udall 

Hernandez  v.  Watt  

Hickey  v.  U.S.  

Hicks  v.  U.S.  

Higbee  _v.  Morton 

Higgins  v.  Andrus  


Page(s) 

-  CLVII 

-  CLXXXV 

-  CLXXXV 

-  CLXXXV 

CXC 

CLXI 

-  CLXXXV 

-  CLXXXV 
CLXI 


Hiko  Bell  Mining  &  Oil  Co. 
v.  Kleppe  


CLXI 


Hiko  Bell  Mining  i,   Oil  Corp.  _v- 
Andrus  


Hinton  v^  Udall  ■ 
Hirsch  v^  Watt  — 
Hoke  Co.  v.  U.S. 


CLXXIII 
-  CLXXVI 

CLXI 

CLXI 


Holland  Livestock  Ranch  _v.  U.S.  CL,  CLXI 

Holt  v-  U.S.  CLXI 

Homer,  City  of  _v.  McVee CLIII 

Hoover  &  Bracken  Energies,  Inc. 

v.  DOI  


Hope  Natural  Gas  Co.  _v-  Udall 

House  v.  Andrus  

Houston  Bus  Hill  v^  Morton 

Howey  v_.  Morton 

Hudson  _v.  U.S.  

Huff  v_.   Asenap 

Huff  _v.  Udall 

Hugg  _v.  Udall 

Hughes  v.  Watt  


CLXI 

CLXI,  CLXV 

CLXI 

CLXXV 

CLXI 

CLXI I 

CXCIII 

CXCIII 

CLXXXI 

CLVIII 


Humboldt  Placer  Mining  Co. 
_v.  Secretary CLXXXV 

Hunter  v_.    Morton CLXII 

H  6,  W  Oil  Co.  _v>  Kleppe CLXI 

Hyrup  v.  Morton CLXII 


Ideal  Basic  Industries,  Inc. 
v.  Morton  


Independent  Quick  Silver  Co. 
v.  Udall  


Inlet  Oil  Corp.  v.  Hickel 


Page(s) 

-  CLXXXV 

-  CLXXXV 

-  CLXXV 


Internat'l   Union  of  United   Mine 
Workers  of  America  v.    Hathaway 


CXCIII 


Internat'l  Union  of  United  Mine 

Workers  of  America  v.  Morton CLVI 

Island  Creek  Coal  Co.  v.-  Andrus CLXII 

Iverson  _v.  Frizzell CLXII 

James  v.  Gomez CLXXIII 


J.  A.  Terteling  &  Sons,  Inc. 
v.  U.S.  


J.  D.  Armstrong,  Inc.  v^.  U.S.  - 
Jensen-Rasmussen  &  Co.  v.  U.S. 
Joeckel  v.  Watt  


-  CLXII 
CLXIII 
CLXI I I 
CLXIII 


John  Walters  Coal  Co.  _v.  Watt CLXIII 

Johnson  v.  Andrus  CLXIII 

Johnson  j/.  Kleppe CLIV 

Johnson  v_.   Morton CLXIII 

Johnson  v.  Udall  CLXIII,  CLXXXVI 

Johnson  v.  U.S. CLXXXVI 

J.  T.  &  W.  Coal  Co.  v.  Watt CLXIII 

June    Oil    &   Gas,    Inc.  _v.    Andrus CLXIII 

Kadayso  v-  Udall  CLXVII 

Kadow  _v.  Udall CLXIII 

Kaiser  Steel  Corp.  _v-  OSM  CLXIII 

Kalerak  _v.  Udall CXLVII 

Kanawah  Coal  Co.  v^.  Andrus CLXIII 

Karlson  _v.  Watt CLXIII 

Keans  _v.  Udall CLXIII 

Kennerly  v^.  U.S. CLXIII 

Kennett  v.  DOI CXLVII 

Kerr-McGee  Corp.  v.»  Morton CLXIII 


CXXXIX 


Table  of  Suits  for  Judicial  Review 


Kindness  v^  Frizzell 

King  v.  BLM  

King  v.  Udall  

King  v.  U.S.  


Page(s) 

CXCII 

CLXXXVI 

—  CLXIV,  CLXXVI 
CLXXXV,  CLXXXVI 


Kiowa  Business  Committee 
v.  DOI  


CXLVII 


Kirkpatrick  Oil  &  Gas  Co. 
v.  U.S.  


—  CLXIV 
--  CLXIV 

CLXXXVI 

-  CXLVII 
CLIX 

CLXXXVI 
--  CXLIX 


Klatt  _v.  Kleppe 

Knowlton  v^.  Hickel 

Kobbeman  _v.  Watt 

Koch  _v.  Watt 

Kohl  v.-  Yurich 

Krueger  v^.  Morton 

Krueger  _v.  Seaton CLXIV 

Krumtum  v.  Udall CLXIV 

KVK  Partnership  v.  Watt CLXIV 

Laatz  _v.  Morton CLXXVI 

Lade  _v.  Udall CLXIV 

Laden  _v.  Morton CLXXVIII 

Laeser  v.  U.S.  CLXIV 


La  Fortuna  Uranium  Mines,  Inc. 
v.  Seaton  


Lamp  v.  Andrus  

Lance  v_.    Udall 

Land  is  v.  Andrus 

Lane  Minerals,  Inc.  v_.    Udall 

Larsen  v.  Morton  

Larsen  v^.  Udall 

La  Rue  _v.  Udall 

La  Rue  _v.  U.S.  

Laughlin  _v.  Kleppe 

Lawler  v^.  Hickel 

L.  B.  Samford,  Inc.  _v«  U«S.  - 
Learned  v.  Andrus  


CLXXXIII 
CLVII 

-  CLXXXVI 
CLV 

-  CLXXXVI 

-  CLXXXVI 

CLXIV 

CLXIV 

CLXIV 

CLXIV 

CLXXV 

CLXV 

CLXV 


Page(s) 

Lee  _v.  Watt CLXV 

Lemaire  _v.  Watt CLXV 

Lewis  v.  Andrus CXCIII 

Lewis  v.  GSA CLXX 

Lewis  _v.  Kleppe CLXV 

Lewis  v.  Udall  CLXV,  CLXVIII 

Lindgren  v_.    Andrus CLXV 

Ling  v.  Frizzell CLXVII 


Linn  Land  Co.  v.  Udall 


CLVII,  CLXV, 
CLXXV I I 


Lisco  v^.  Hathaway 

Liss  v.  Seaton  

Lochner  v^.  Watt  — 

Locke  v^.  Watt 

Longhat   v.    Andrus 


—  CLXXIV 

CLIII 

CLXV 

CLXV 

CLXXVIII 


Lord  v.  Helmandollar  CLXXXII 


Lost  Polack  Mining  &  Exploration 
Co.  v.  Andrus 


Lowey  _v.  Andrus 

Lucas  v^.  Udall 

Lujan  v.  DOI  

Lutey  _v.  DOA 

Lutzenhiser  _v.  Udall 
MacCracken  v.  Watt  — 
Maclsaac  v.  Morton  — 
McBride  _v.  Secretary 

McCall  v_.    Boyles 

McCall  v_.   Morton 

McCarthy  v.  Noren  

McClarty  v.  Udall  — - 

McDade  _v>  Morton 

McDonald  v.  Andrus  — 


CLXXXVI 

CLXV 

CLXV 

—  CLXVI 
--  CLXVI 

—  CLXIV 
--  CLXII 

—  CLXVI 

—  CLXXVI 
CLXXXVI 
CLXXXVI 

--  CLXX I 
CLXXXVI 

—  CLXVI 

—  CLXXX 


McDonald  _v.  Watt CLXVI 

McGahan  v.  Udall CLXV 


CXL 


Table  of  Suits  for  Judicial  Review 


Page(s) 

McGarry  v-  Udall CLXVI 

McGrath  v.-  Watt CXLVII 

McHenry  v.  Andrus CLXXXVI 

Mcintosh  v.  Udall  CLXVIII 

Mclntyre  v.-  Andrus CLXVI 

McKenna  v.-  Davis CLV 

McKenna  v.  Hickel CLXVI 

McKenna  v.  Udall CLXVI 

McKinnon  v.    U.S.  CLXVI 

McLean  v.  Hickel CLXVI 

McMaster  _v.  DOI CLXVI 

McNeil  v.  Leonard CLXVI 

McNeil  v.  Seaton CLXVI 

McNeil  _v.  Udall CLXVI 

McTiernan  _v.  Franklin CLXVI 

McTiernan  _v.  Morton CLXVI 

Maher  _v.  Morton CLXXXVI 

Maisano  _v.  Morton  CLXXVI 

Mammedaty  v.  Morton CLVIII 

Marathon  Oil  Co.  v.  Morton  CXLVIII,  CLXVII 

Marcinko  _v-  Watt CLXVII 

Matchett  v^.  U.S.  CLXVII 

Mathis  _v.  Udall CLXVII 

Matin  _v.  Johnson CXLIX 

Matthews  _v.  Executive  Dir.,  BLM  CLXVII 

Matthews  _v.  Watt CLXVII 

May  _v.  Udall  CLXVII,  CLXXXVI 

Mecham  j/.  Udall CLXVII 

Meeks  _v.  Rowland CLXXVIII 

Megna  _v.  Seaton CLXVII 

Melcher  _v.  Zaidlicz CLXIV 

Melluzzo  _v.  Andrus  CLXXXVII 

Melluzzo  v.  Morton  CLXXXVII 


Page(s) 

Melluzzo  v.  U.S.  CLXXXVII 

Mendenhall  v..  U.S.  CLXXXIX 

Mesa  Petroleum  Co.  v_.   Andrus CLXVII 

Messbauer  v.  Watt CLXVII 

Meva  Corp.  v.  U.S.  CLXVII 

Meyers  v^  Watt CL 

Michigan  Wisconsin  Pipeline  Co. 

_v.  Watt  CLXVII 

Mickunas  _v-  Morton CLXVII 

Miller  v.  Adjudicative 
Officers  of  Billings  BLM 
(Civil  No.  74-53-BLG) CLXIX 

(Civil  No.  1146) CLXIX 

Miller  v^.  Adjudicative 

Officers  of  the  BLM  (Civil 

No.  1757-72)  CLXIX 

Miller  _v«  Adjudicative 

Officers  of  U.S.  Geological 

Survey CLXIX 

Miller  _v.  Admin.  Officers 

of  BLM  &  DOI  (Civ.  No.  1035-73) CLXIX 

Miller  _v.  Admin.  Officers, 

California  BLM CLXX 

Miller  _v.  Director,  BLM CLXIX 

Miller  v..  BLM  (Civ.  No.  74-1488) CLXIX 

Miller  v.  Hickel  CLXVII 

Miller  v.  IBLA CLXX 

Miller  v.  Officers  of  BLM  &  DOI CLXIX 

Miller  _v.  Officers  of  the 

DOI  (Civil  No.  76-48  BLG) CLXIX 

Miller  \?.  Operating  Officers 

of  BLM,  DOI,  &  Secretary CLXX 

Miller  _v.  Seaton  (A-27620)  CLXVIII 

Miller  v.  Secretary 

(A-30"924  et  al.)  CLXIX 

(A-30628)  CLXIX 

Miller  v^.  Secretaries  of  the 

Interior,  (Civil  No.  75-0905)  CLXX 

(Civil  No.  75-2138) CLXX 


Table  of  Suits  for  Judicial  Review 


CXLI 


Miller  v.  Udall,  69  I.D.  14 
(1962)  


70  I.D.  1  (1963) 
(A-28008  et  al.) 
(A-28057  et  al.) 
(A-28172  et  al.) 

(A-28509)  

(A-28586  et  al.) 

(A-28647)  

(A-28909  et  al.) 
(A-28937  et_  al.) 

(A-29251)  

(A-29312)  

(A-29365  et  al.) 
(A-29900  et  al.) 
(A-30122  et  al.) 
(A-30213  et  al.) 

(A-30270)  

(A-30393)  

(A-30434)  

(A-30517)  

(A-30546  et  al.) 

(A-30570)  

(A-30891)  

Mimick  v.  Kleppe  — 


Mineral  Ventures,  Ltd.  v_. 
Secretary  


Minerals  Trust  Corp.  _v.  Udall — 
Mitchell  Energy  Corp.  v^.  Andrus 

Mollohan  v_.    Gray 

Mollring  \r.  Keough 

Monington  _v.  Andrus 

Monsanto  Co.  v.  Watt  

Morgan  v.  Udall  


Page(s) 

CLXXIH 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 

—  CLXV 
CLXVIII 

--  CLXXV 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 
CLXVIII 

—  CLXIX 

—  CLXIX 

—  CLXIX 

—  CLXIX 

—  CLXIX 
--  CLXIX 
CLXX 


CLXXXVII 

CLXXXIV 

CLXX 

CLXX 

CLXX 

CLXX 

CLXX,  CLXXIX 
CLXX 


Morgan  vt  Watt 

Morris  v.»  Kleppe 

Morris  v.  U-S.  

Morrison-Knudsen  Co.  v.-  U.S. 

Moseley  v_.    Udall 

Mosely  \r.  DOI 

Moss  v.  Andrus  

Mounce  v.  Andrus  


Mountain  Enterprises  Coal  Co.  v.- 
Secretary  


Mountain  States  Resources  v. 
Morton  


Moves  Camp  v.  Andrus  

Mulkern  v.  Keough 

Mullins  _v-  Andrus 

Multiple  Use,  Inc.  _v.  Morton 

Munsey  v.  Andrus  

Munsey  v.  Morton 

Murer  _v.  Morton 

Naartex  Consulting  Corp.  v.-  Watt  — 

Napier  v.  Secretary 

Nat'l  Motor  Service  Co.  v.  Morton  — 
Native  Village  of  Tyonek  _v.  Bennett 
Navajo  Tribe  of  Indians  v.  Morton  — 


Page(s) 

—  CXCIII 
CLXXX 

CLXXXVII 
CLXX 

CLXXXVII 

CLXX 

CLXX 

—  CLXIII 


CLXX  I 


--  CXCIII 

CLXX I 

CLXXXVII 

—  CLXX IV 

—  CLXXXIX 

CLXXI 

CLXXI 

CLXXXVII 
CLXXI 

—  CLXXXI 
CLXXXVII 

—  CLXXII 
CLXXI 


Neff  v.  Watt CLXXI 

Nelson  v..  Morton CLXXXVII 

Neuhoff  v.  Morton CLIV 

Nevada  Pacific  Co.  v-  Andrus CLXXI 

Nevitt  v.  Andrus CLXXI 

New  England  Fish  Co.  v^.    Sorenson CLXXI 

New  Jersey  Zinc  Corp.  v.  Udall  CLXXXVII 


New  York  State  Natural  Gas  Corp. 
v.  Udall  


Nickol  v.  U.S. 


CL 

CLXXXVII 


CXLII 


Tables  of  Suits  for  Judicial  Review 


Page(s) 

Nicholas  v.  Udall CLXXI 

Nielson  v.  Keough CXC 

Nininger  v.  Morton CLXXI 

NL  Industries,  Inc.  _v.  Watt CLXXI 

Noren  v.  Beck CLXXI 


North  Star  Aviation  Corp. 
v.  U.S.  


CLXXI 


Northwest  Citizens  for  Wilder- 
ness Mining  Co.  v.  BLM 


O'Callaghan  _v.  Morton 

Oelschlaeger  _v.  Udall 

0' Grady  v.  Andrus  

Oil  Resources,  Inc.  v_.   Andrus 
Oil  Shale  Corp.  v_.    Secretary  - 

Oil  Shale  Corp.  _v.  Udall 

Old  Ben  Coal  Corp.  _v.  IBMA  

Oldaker  v.  Udall  

Ondola  v.  Hathaway  

O'Neill  v.  Udall  


—  CLXXI 
CLXXXVII 

CLXXI 

--  CLXXI I 
--  CLXXI I 
--  CLXXXI 
--  CLXXXI 

—  CLXXI I 
CLXXXVII 

—  CXLVIII 

—  CLXXI I 


Oregon  Portland  Cement  Co. 

v^.  Watt CLXXI  I 

Osborne  v.  Hammitt  CLXXXII 

Osborne  v.  Morton  CLXXXVII 

Ounalashka  Corp.  ;v.  Kleppe  CLXXII 

Oyate,  Inc.  v^.  Morton CLXXII 

Pacific  Oil  Co.  v.  Udall CLXIV 

Pacific  Power  &  Light  Co. 

v.  Andrus  CLXXII 

Pagedas  v.  Andrus  CLXXII 

Pagedas  v«  Watt CLXI 

Paine  _v>  Udall CLXXII  I 

Palisades  Contractors  _v.  U.S.  CLXII 

Pallin  v.  U.S.  CLXXIII 


Pan  American  Petroleum  Corp. 
v.  Udall  


Parker  v.  Pappan 


CLIX,  CLXXIII 
CXCII 


Parks  _v.    Kleppe 

Pasha yan  v.  Morton  

Paul  Jarvis,  Inc.  _v-  U.S.  - 
Peabody  Coal  Co.  v.  Andrus 


Page(s) 
CLXXIII 
—  CLXX 
CLXXIII 
CLXXIII 


Pease  _v-  Udall CLXXII 

Pemberton  v^  Andrus  CLXXIII 

Perry  &  Wallis,  Inc.  v-  U.S.  CLXXIII 

Peter  Kiewit  Sons'  Co.  v.  U.S. CLXXIII 

Peters  v.  U.S.  CLXXIII 

Peterson  _v.  Andrus  CLXXIII 

Peterson  v.  DOI CLXXIII 


Petroleum  Ownership  Map  Co. 
v.  U.S.  


Phillips  v.  Udall  

Pittsburgh  Pacific  Co.  _v>  U.S. 
Pocahontas  Fuel  Co.  v.  Andrus 

Pomeroy  v.    Beck  

Poncia  v.  Morton  

Port   Blakely  Mill   Co.   v.    U.S. 
Powell   v.    DOI  


—  CLXXIII 
CXCI 

CLXXXVIII 

CLXXIV 

CLXXIV 

CLXXXVIII 

CLXXIV 

CXLVII 


Power  v.  U.S.  CLXXIV 

Pressentin  v.  Seaton  CLXXXVIII 

Pressentin  v.  Udall  CLXXXVIII 

Price  v.  Morton CLV 

Price  v.  Udall CLXXIX 

Property  Management  Co.  v.  Udall  CLXV ,  CLXXIV 

Pruess  v.  Udall  CLXXXVIII 

Ptasynski  _v.  Hathaway CLXXIV 

Puckett  v.  Udall  CLXXIV 

Pulliam  v.  Secretary  CLXXXVIII 

Ram  Petroleums,  Inc.  v.  Andrus  CLXXIV 

Ramirez  _v.  Secretary CLXII 

Ramoco,  Inc.  _v.  Andrus CLXXIV 

Ramsey  v.  Andrus  CLXXXVIII 


Table  of  Suits  for  Judicial  Review 


CXLIII 


Ramsey  v^  Secretary  

Ramsher  Mining  &  Engineering  Co. 
v.  Secretary  


Ramstad  v.  Watt  

Rawls  v.  U.S.  

Ray  D.  Bolander  Co.  _v-  U.S. 

Redwood  Empire  Land  & 

Royalty  Co.  v.  Watt  


Reed  v.  DOI  

Reed  _v.  Morton  — 

Reed  v.  Udall 

Reeves  v.  Morton 


Reichhold  Energy  Corp.  _v. 
And  r  us 


Reitz  Coal  Co.  v_.   Andrus 

Reliable  Coal  Corp.  v_.   Morton 

Relyea  _v-    Udall 

Republic  Steel  Corp.  _v.  IBMA  - 

Reuling  \^.    Watt 

Rhyneer  v.  Andrus  

Rice  v.  Morton  

Richards  v_.  Secretary 

Richardson  _v.  Udall 

Richfield  Oil  Corp.  \n  Seaton 

Ridge  v.  U.S.  

Rife  _v.  Watt 

Riley  Hall  Coal  Co  _v.  Andrus  - 

Ringstad  v_.    U.S.  

Rinker  _v>  Watt 

Ritter  v^.  Morton 

River  Queen  Corp.  v.  Kleppe  — 

Robedeaux  v.  Morton  

Roberts  v.  Morton  


Roberts  Brothers  Coal  Co. 
v.  Andrus  


Page(s) 
CLXXXVIII 

CLXXXVIII 

—  CLXXIV 

—  CXLVIII 
CLXXIV 


CLXXIV 

CLXII 

CLXXIV 

CLXXXVIII 

CLXXIII,  CLXXV 


CLXXV 

CLXXV 

CLXXV 

CLXXXVIII 

CLXXV 

CLXXV 

CXLVII 

CXCIII 

—  CXLVII 

—  CLXXVII 

CLXXV 

CXCIII 

CLXXV 

CLXXV 

CLII 

CLXXV 

CLVIII 

CLXIV 

CLXXV 

CXC 


Robinette  v_.    Morton 
Robinson  v.  Andrus  - 


t'aMe(s) 
—  CLXXXVIII 
CLXXVI 


Robertson  v.  Udall 


CLXXV 
CLXXV 


Rocky  Mountain  Oil  &  Gas  Ass'n 
_v.  Andrus CLXII 

Rodgers  v.  Andrus  CLXXXVIII 

Rogers  _v.  U.S. CLXXVI 

Rosebud  Coal  Sales  Co.  v-  Andrus  CLII,  CLXXVI 

Rosenkranz  v^.  Forest  Service CLXXXVIII 

Ross  v.  Andrus CLXV 

Rouse  v.  DOI CLXXXVIII 

Rowe  v.  Hathaway CLXXVI 

Roybal  _v.  Andrus CLXXVI 

Rukke  v.  U.S.  CLXXXVIII 

Rundle  v.  Udall  CLXXVI 

Runnells  _v.  Andrus CLXXII 

Running  Horse  v.  Udall  CLXXVI 

Russell  _v.  McGuire  CLXXXIX 

Sachen  v.  Watt CLXXVI 

Safarik  v.  Udall  CLVIII,  CLXXVI 

Safve  v.  Secretary CLXXVI 

Sainberg  _v«  Morton CLXXXIX 

Sam  v.  Kleppe CLXIII 

Sam  v.  U.S.  CLXIII 

Samuel  v.  Morton  CLXXVI 

Sandoval  _v-  Udall  CLXXVI 

Santa  Fe  Sand  &  Gravel  Co.  v. 

Rasmussen — CLXXVI 

Santor  v.  Morton  CLXXVI 

Saurers  v.    Udall  CLXXIX 

Savage  v.  Udall  CLXXXI 

Schade  v.  Andrus  CLXXVII 

Schmand  v.  Udall  CLXV,  CLXXVII 

Schmidt  _v.  Udall CLXXVII 

Schraier  v.  Udall  CLXXVII 

Schuck  v.  Helmandollar  CLXXVII,  CLXXXIX 


CXLIV 


Table  of  Suits  for  Judicial  Review 


Schuck  v.«  Secretary 

Schulein  v.  Udall  

Scott  _v.  U.S.  

Seal  &  Co.  v.  U.S.  

Sealaska  Corp.  v.  Secretary 

Seeley  v_.    Secretary 

Seraanko   v.    Watt    


Page(s) 
CLXXVII 

CLX 

-  CLXXIV 
CLXXVII 

CLX 

CLXXXIX 
CLXXVII 


Sessions,  Inc.  _v-  Morton  CLXXVII 

Sette  _v.  Secretary  CLXXXIX 

Sexton  v.  U.S.  CLXXVII 

Shaw  _v.  Morton CXCI 

Shaw  v.  Udall CLXXVII 

Shell  Oil  Co.  v.  DOI CXCIII 

Shell  Oil  Co.  v.  Morton CXC 


Shell  Oil  Co.  v.  Udall 


CLII,  CLXXVII, 
CXC  1 1 


Sherman  v.  Andrus CLII 

Shearn  v.  Kleppe  CLXXVII 

Shoup  v.  Udall CLXXXIV 

Simons  _v.  Udall CXCI 

Simplot  Industries,  Inc.  v.  Udall  CLXXXIX 

Sinclair  Oil  &  Gas  Co.  v.  Udall CLXXVIII 

Sink  _v.  Kleppe CLXXVIII 

Skelly  Oil  Co.  v.  Morton CLXXVIII 

Smith  _v.  Andrus CLXXVIII 

Smith  _v.  Hickel CLXXVIII 

Smith  _v-  Udall CLXXXIV 

Smith  _v.  U.S.  CLXXVIII 

Snow  v.  Andrus CLXXVIII 

Snyder  _v.  Udall CLXXXIX 

Sorensen  v.  Andrus  CLXXVIII 

South  Dakota  v.  Andrus  CLXXXVIII 

Southern  Pacific  Co.  _v-  Hickel  CLXXVIII 

Southern  Pacific  Co.  v.  Morton  CLXXXIX 


Southport  Land  &  Commercial  Co. 
v.  Udall 


Southwest  Welding  v.  U.S. 


Page(s) 

CLXXVIII 
CLXXVIII 


Southwestern  Petroleum  Corp. 
v.  Udall  


Standard  Oil  Co.  v.-  Hickel 
Standard  Oil  Co.  _v.  Morton 

Stanek  _v.  U.S.  

Starks  _v.  Watt 

Steele  v^  Kleppe  

Stegman  v.  Udall  


-CLX,  CLXXVIII 

CLXXIX 

CLXXIX 

CLXXIV 

CLXXIX 

CXLIX 

CLXXIX 


Stevens  v;.  Hickel CLXXXIX 

Stewart  _v-  Andrus CLXXIX 

Stewart  v.  Penny  CLXXXIX 

Stewart  v.  Watt CLXXIX 

Stewart  Capital  Corp.  v^.  Andrus CLV 

Stewart  Capital  Corp.  v..  Martinez CLXXIII 

Stickelman  v.  U.S.  CLXXIX 

Still  _v.  U.S.  CLX 

Storper  v.  Watt  CLXXIX 

Stratman  v.    DOI CLXXIX 

Stroock  _v.  Watt CLXXIX 

Sullivan  v.  U.S.  CLXXXIX 

Superior  Oil  Co.  _v.  Bennett CLXXII 

Superior  Oil  Co.  v.  Udall CLXXXI 

Supron  Energy  Corp.  v.  Andrus  CLXXIX 

Swanson  _v.  Andrus CLXXXIX 

Swanson  v.  Morton  CLXXXIX 

Tallman  v.  Udall CLXXX 

Tanacross,  Inc.  _v«  Watt CLXXX 

(Tate),  Atewooftakewa  _v.  Udall  CLII 

Taunah  v.  Udall  CLXXIV 

Tempest  Mining  Corp.  _v.  U.S.  CLXXXIX 

Texaco,  Inc.  _v-  Secretary CLXXX 

Texas  Construction  Co.  v.  U.S. CLXXX 


Table  of  Suits  for  Judicial  Review 


CXLV 


Page(s) 

Thorn  Properties  Inc.  v.  U.S.  CLXXX 

Thomas  v.  Morton CLXXX 

Thorne  v.  Watt CLXXX 

Thoroughfare  Coal  Co.  v.  Watt CLXXX 

Thor-Westclif fe  Development, 

Inc.  v.  Udall CLXXX 

Tollage  Creek  Elkhorn  Mining 

Co.  _v.  And r us CLXXX 

Trabal  _v.  Watt CXLVII 

Tree  Land  Nursery,  Inc. 

_v.  U.S.  CLXXX 

Turner  _v.  Watt CLXXXI 

Tyee  Construction  Co.  v.  U.S.  CLXXXI 

Umpleby _v.  Udall  CLXXXI,  CXCI 

Underwood  v.  Secretary CLXXXIX 

Union  Oil  Co.  _v>  Andrus CLXXXI 

Union  Oil  Co.  _v.  Udall CLXXXI 

Union  Oil  Co.  v.  Watt CLXXXI 

United  Mine  Workers  of  America 

_v.  Andrus  (No.  77-1090)  CLVI 

(No.  77-1839)  CXLVIII 

(No.  77-1840)  CLXXII 

United  Mine  Workers  of  America 
(Local  Union  No.  1993)  v- 
Andrus  CLXXXI I 

United  Mine  Workers  of  America 

_v.  IBMA CLVI,  CLXXII 

United  Mine  Workers  of  America 

(Dist.  6)  v.  IBMA CLXI 

(75-1852)  CLXXXII 

United  Mine  Workers  of  America 

v.  Kleppe  (No.  76-1208)  CLII 

(No.  76-1377)  CLXXXI 

(No.  76-1980) CLIV 

U.S.  _v.  Adams CLXXXII 

U.S.  _v.  Brubaker-Mann,  Inc.  CLXXXIII 

U.S.  v.  Bryant CLXXXIV 

U.S.  v.  Buell CLI 


Page(s) 

U.S.  _v.  Coleman CLXXXIII 

U.S.  v«  Harco  Engineering CLIII 

U.S.  v-  Haskins CLXXXV 

U.S.  v-  Hood  Corp.  CLXII 

U.S.  _v.  House CLXI 

U.S.  v.  Michener CLXII 

U.S.  v.  Nevitt CLXXXVII 

U.S.  vl  Nogueira CLXXXVI 

U.S.  v.  Webb CXC 

U.S.  v.  Wharton CXCI 

U.S.  _v-  Willcoxson CXC  1 1 

Unruh  _v.  Udall CXC 

Utah  Internat'l  v-  Andrus  CLXXXIX 

Utah  Power  &  Light  Co.  v.  Kleppe CXC 

Utah  Power  &  Light  Co.  v.-  Morton CXC 

Utah  Wilderness  Ass'n  _v-  Watt CXC 

Vaden  v.  Kleppe CXCI 

Vaile  v^.  Morton CLXVI 

Vaile  jv.  Udall CLXV 

Vaughey  v^  Seaton CXCI 

Verchota  _v.  Watt CXCI 

Verrue  v.  U.S.  CXC 

Virginia  Iron,  Coal  &  Coke  Co. 

_v.  Andrus CXCI 

Vitek  v.  Andrus CLXV 

Wackerli  v.  Udall CXCI 

Wagner  _v.  U.S.  CLIII 

Wahwersee  v^  Kleppe CXCI 

Walker  v.  U.S.   CXCI 

Wallis  _v.  Udall CLXII 

Ward  v.  Frizzell CXCI 

Wasserman  _v-  Udall CLXXI 

Weardco  Construction  Corp.  v.  U.S.  CXCI 

Weedon  v.  Watt CXCI 


CXLVI 


Table  of  Suits  for  Judicial  Review 


Weiss  v..  Udall 
Wells  v.  Udall 


West  Virginia  Highlands 
Conservancy  v.  Watt 


Western  Nuclear,  Inc. 
v.  Andrus  


Western  Reserves  Oil  Co. 
v.  Watt  


Western  Slope  Carbon,  Inc. 
v.  Andrus  


Wheeler  jv.  DOI 
White  v.  Udall 


White  Winter  Coals,  Inc. 
v.  DOI  


Wichner  v.  Andrus  

Wilderness  Society  v.  Andrus 

Willcoxson  _v.  Henriques 

Willcoxson  v.  Udall  


Page(s) 

CXC 

--  CLXXV 


CXC  I 


CXC  1 1 


CLXVII 


CLII 
CXC  I 
-  CXC 


CXCI 

CXC 

CLXXXIX 
--  CXCII 
--  CXCII 


Willcoxson  v.  U.S.  CXCII 


William  A.  Smith  Contracting 
Co.  v.  U.S.  


William  F.  Klingensmith,  Inc. 
v.  U.S.  


Williams  v^.  Watt 

Wilson  v.  U.S.  

Wilson  Farms  Coal  Co.  v.  Andrus 


CXCII 

CXCII 
CXCII 
CXCII 
CXCII 


Page(s) 

Winkler  v^.  Kleppe CXCIII 

Winkler  _v-  Marlis  E.  Smith  Trust  CXCIII 

Winston  Ford  Co.  v_.   Andrus CXCIII 

Wisenak,  Inc.  v..  Kleppe CXCIII 

Witt  v.  U.S.  CLXXV  I II 


WJM  Mining  &  Development  Co. 
v.  Morton  


Wood  v.  Udall  

Wooding  _v.  Kleppe 
Wooding  v^  Morton 
Wright  v_.    Seaton  - 
Wyoming  v^  Andrus 
Wyoming  v.  Udall  - 


CLXXXVII 

CXC 

CXLVIII,  CXCIII 

CXLVIII 

CLXXIII 

CXCIII 

CLXXXI 


Yavapai-Prescott  Indian  Tribe 

v.  Andrus CLXIV 


Young  Associates,  Inc.  v.  U.S. 
Zapata  Coal  Corp.  v.  Andrus  — 
Zeigler  Coal  Co.  _v.  Frizzell  - 
Zimmers  v.  Andrus  


CXCIII 

CXCIII 

CXCIII 

CXC 


Zuckerman  _v.  Civiletti  CXCIII 

Zuckerman  jv.  Watt CXCIV 

Zwang  v_.   Andrus CXC 

Zwang  _v.  Udall CXCIV 

Zweifel  v.  U.S. CXC 


********** 


CXLVII 


CUMULATIVE  INDEX  TO  SUITS  FOR  JUDICIAL  REVIEW  OF  DEPARTMENTAL  DECISIONS 
BOTH  PUBLISHED  AND  UNPUBLISHED 


Adams,  Bill,  IBLA  79-236,  Order  dated  Mar.  10,  1979, 
dismissing  appeal  for  lack  of  jurisdiction 

Adams  v.  Andrus ,  Civil  No.  C-79-0220,  D.  Utah. 

Remanded,  Sept.  29,  1980;  amended  order 

Nov.  2,  1980;  appeal  withdrawn,  Feb.  28,  1981. 


Alaska,  State  of,  3  ANCAB  285  (1979),  Order  dismiss- 
ing appeal  &  decision  dated  June  11,  1979. 

Alaska  v.  Andrus ,  Civil  No.  A79-168-CIV,  D. 
Alaska.   Suit  pending. 


Adams,  Scott  Q.,  60  IBLA  288,  88  I.D.  1110  (1981) 

Adams  v.  Watt,  Civil  No.  82-35-BLG,  D.  Mont. 
Suit  pending. 


Alaska,  State  of,  2  ANCAB  1,  84  I.D.  349  (1977) 
Richards  v.  Secretary  of  the  Interior, 


Civil  No.  A78-170-CIV,  D.  Alaska, 
pending. 


Suit 


Adler  Construction  Co.  (On  Reconsideration), 
67  I.D.  21  (1960) 

Adler  Construction  Co.  v.  U.S. ,  Cong.  10-60. 
Dismissed,  423  F.2d  1362  (1970);  rehearing 
denied,  July  15,  1970;  cert,  denied,  400  U.S. 
993  (1970);  rehearing  denied,  401  U.S.  949 
(1971). 

Adler  Construction  Co.  v.  U.S. ,  Cong.  5-70. 
Trial  Commr's  report  accepting  &  approving  the 
stipulated  agreement  filed  Sept.  11,  1972. 


Adomkus,  Walter,  67  IBLA  177  (1982) 

Adomkus  v.  Watt,  Civil  No.  82-260  BLG. 
Suit  pending. 


Ahtone  v.  Canan,  8  IBIA  278  (1981) 

Kiowa  Business  Committee  v.  Dept.  of  the 
Interior,  Civil  No.  CIV-81-386D,  W.D.  Okla . 
Suit  pending. 


Akers,  John  J.,  Estate  of,  1  IBIA  8,  77  I.D.  268 
(1970) 

Akers  v.  Dept.  of  the  Interior,  Civil  No.  907, 
D.  Mont.   Judgment  for  defendant,  Sept.  17, 
1971;  order  staying  execution  of  judgment  for 
30  days  issued  Oct.  15,  1971;  appeal  dismissed 
for  lack  of  prosecution,  May  3,  1972;  appeal 
reinstated,  June  29,  1972;  aff 'd,  499  F.2d  44 
(9th  Cir.  1974). 


Rhyneer  v.  Andrus,  Civil  No.  A78-240  CIV, 
D.  Alaska.   Suit  pending. 


Aleutian/Prlbilof  Islands  Ass'n  v.  Acting  Pep.  Ass't 
Secretary — Indian  Affairs  (Operations),  9  IBIA  254, 
89  I.D.  196  (1982) 

Aleutian/Prlbilof  Islands  Ass'n  v.  Powers , 
Civil  No.  A82-163  CIV,  D.  Alaska.   Suit  pending. 


Alexander,  Robert  D.  ,  59  IBLA  118  (1981);  Wi_lJ_ia_m  .1 . 
McGrath,  62  IBLA  110  (1982);  Clyde  K.  Kobbeman, 
58  IBLA  268,  88  I.D.  915  (1981);  Dr.  Jose  Trabal , 
60  IBLA  97  (1981);  Ben  M.  Powell  III,  59  IBLA  146 
(1981) 

Alexander  v.  Watt,  Civil  No.  82-0231. 

Kennett  v.  Dept.  of  the  Interior,  Civil  No. 
82-0250. 

McGrath  v.  Watt,  Civil  No.  82-0774. 

Kobbeman  v.  Watt,  Civil  No.  82-0495. 

Trabal  v.  Watt,  Civil  No.  82-0450. 

Powell  v.  Dept.  of  the  Interior,  Civil  No.  82- 
0249. 

For  above  cases  : 

Actions  consolidated  by  order  filed  May  25,  1982. 

Suits  pending. 


Alaska  v.  Juneau  Area  Acting  Dir.,  BIA,  9  IBIA  126, 
88  I.D.  1020  (1981) 

Alaska  v.  13.90  Acres  of  Land,  Civil  No.  F81-40, 
D.  Alaska.   Suit  pending. 

Alaska  v.  Lestenkof ,  Civil  No.  F81-49,  D.  Alaska, 
Suit  pending. 

Alaska,  State  of,  73  I.D.  1  (1966) 

Kalerak  v.  Udall,  Civil  No.  A-35-66,  D.  Alaska. 
Judgment  for  plaintiff,  Oct.  20,  1966;  rev'd, 
396  F.2d  746  (9th  Cir.  1968);  cert,  denied, 
393  U.S.  1118  (1969). 


Alexander,  William  T. ,  21  IBLA  56  (1975).   Petition 
for  reconsideration  denied  by  Order,  Jan.  5, 
1976,  28  IBLA  277  (1976)  (Supp.  I);  41  IBLA  1 
(1979) 

Alexander  v.  Frizzell,  Civil  No.  CIV  75-538, 
D.N.M.   Remanded ,  Apr.  23,  1976. 

Alexander  v.  Andrus ,  Civil  No.  79-603-B,  D.N.M. 
Judgment  for  defendant,  July  7,  1980.   No  appeal. 


Allen,  E.  H.,  A-30182  (July  9,  1964) 

Allen  v.  Udall,  Civil  No.  1001,  D.  Ariz. 
Judgment  for  defendant,  Apr.  27,  1967;  no  appeal, 
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Allen,  William,  17  IBLA  1  (1974) 

Allen  v.  Morton,  Civil  No.  C-74-331,  D.  Utah. 
Rev'd  &  remanded,  Apr.  20,  1976;  no  appeal. 


Allied  Contractors,  Inc.,  68  I.D.  145  (1961) 

Allied  Contractors,  Inc.  v.  U.S.,  Ct .  CI. 
No.  163-63.   Stipulation  of  settlement  filed 
Mar.  3,  1967;  compromised. 


Altex  Oil  Corp.,  61  IBLA  270  (1982) 

Altex  Oil  Corp.  v.  Watt,  Civil  No.  C82-0424A, 
D.  Utah.   Suit  pending. 

American  Coal  Co.,  8  IBMA  64,  84  I.D.  394  (1977) 

American  Coal  Co.  v.  Dept.  of  the  Interior, 
No.  77-1604,  U.S.  Ct .  of  Appeals,  10th  Cir. 
Dismissed  on  motion  of  Petitioner,  Nov.  23, 
1977. 

American  Quasar  Petroleum  Co.,  42  IBLA  243  (1979) 

Arjay  Oil  Co.  v.  And r us,  Civil  No.  C-80-0002-W, 
D.  Utah.   Suit  pending. 


Associated  Investors,  IA-2252  (Dec.  10,  1971);  recon- 


sideration denied,  Mar.  27,  1972;  Wooding  v.  Comm'r, 


BIA,  4  IBIA  255  (1975);  reconsideration  denied, 

5  IBIA  9  (1976);  Wooding  v.  Portland  Area  Dlr.,  BIA, 

9  IBIA  158  (1982) 

Wooding  v.  Morton,  Civil  No.  77-72C3,  W.D.  Wash. 
Remanded  to  the  Secretary  for  reconsideration, 
Aug.  13,  1973. 

Wooding  v.  JOeppe,  Civil  No.  C76-86T,  W.D.  Wash. 
Judgment  for  defendant,  Nov.  4,  1976,  appeal 
dismissed  for  failure  to  prosecute,  June  3,  1977. 


Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  Cox, 
4  IBLA  279  (1972) 

Rawls  v.  U.S.,  Civil  No.  73-19  PCT  CAM,  D.  Ariz. 
Judgment  for  defendant,  Apr.  22,  1975;  recon- 
sideration denied,  Nov.  18,  1975;  aff 'd,  566  F.2d 
1373  (9th  Cir.  1978);  no  petition. 


Atchison,  Virginia  Gail,  13  IBLA  18  (1973);  George 
Ondola,  17  IBLA  363  (1974);  petition  for  recon- 
sideration denied  by  Order,  Mar.  17,  1975; 
Susie  Ondola,  17  IBLA  359  (1974);  petition  for 
reconsideration  denied  by  Order ,  Mar.  17 ,  1975. 

Ondola  v.  Hathaway,  Civil  No.  A75-111, 
D.  Alaska.   Suit  pending. 


American  Telephone  &  Telegraph  Co.,  25  IBLA  341 
(1976) 

American  Telephone  &  Telegraph  Co.  v.  Dept. 
of  the  Interior,  Civil  No.  5695,  D.  Wyo^ 
Dismissed  with  prejudice,  Dec.  26,  1973;  order 
amending  judgment  filed  Feb.  15,  1974. 


Anadarko  Production  Co.,  66  IBLA  174  (1982) 

Anadarko  Production  Co.  v.  Watt,  Civil  No.  82- 


1278,  D.N.M.   Suit  pending. 


Arjay  Oil  Co.,  31  IBLA  260  (1977) 

Arjay  Oil  Co.  v.  Andrus,  Civil  No.  C-77-1167, 
D.  Idaho.   Dismissed  without  prejudice  Jan.  19, 
1978;  dismissed  for  lack  of  prosecution,  Dec.  22, 
1978. 


Atlantic  Richfield  Co.,  16  IBLA  329,  81  I.D.  457 
(1974) 

Marathon  Oil  Co.  v.  Morton,  Civil  No.  C  74-180, 
D.  Wyo. 

Atlantic  Richfield  Co.  v.  Morton,  Civil  No.  C74- 
181,  D.  Wyo. 

For  above  cases: 

Actions  consolidated;  judgment  for  Plaintiff, 
407  F.  Supp.  1301  (1975);  aff 'd,  556  F.2d 
982  (10th  Cir.  1977). 

Attocknie,  Albert,  Estate  of,  IA-1442  (Feb.  7,  1966) 

Attocknle  v.  Udall,  Civil  No.  1646-66.   Dis- 
missed with  prejudice,  261  F.  Supp.  876  (1966); 
rev'd,  390  F.2d  686  (10th  Cir.  1968);  cert. 
denied,  393  U.S.  833  (1968). 


Armco  Steel  Corp.,  8  IBMA  88,  84  I.D.  454  (1977) 

United  Mine  Workers  of  America  v.  Andrus, 
No.  77-1839,  U.S.  Ct .  of  Appeals,  D.C.  Cir. 
Suit  pending. 


Babcock,  Harold,  A-30301  (June  16,  1965) 

Babcock.  v.  Udall ,  Civil  No.  1-66-87,  S.D.  Idaho. 
Judgment  for  defendant,  June  24,  1969;  no  appeal, 


Ashley,  Charles  P.,  Estate  of,  37  IBLA  367  (1978) 

Ashley  v.  Andrus ,  Civil  No.  79-C-60,  D.  Wis. 
Rev'd,  Mar.  27,  1980;  appeal  filed  May  23, 
1980;  aff 'd,  July  27,  1981;  no  petition. 


Babcock,  J.  C,  25  IBLA  316  (1976);  reconsideration 
denied,  Aug.  12,  1976 

Babcock  v.  Secretary  of  the  Interior,  Civil 
No.  C-77-15,  E.D.  Wash.   Judgment  for  defendant 
aff'd,  Aug.  31,  1979. 
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Badger  Coal   Co.,    2   IBSMA  117   (1980) 

Badger   Coal   Co.   v.   Andrus,   Civil   No.    80-0333-E, 
N.D.   W.    Va.      Suit    pending. 


Badger   Coal   Co.   v.    OSM,    2   IBSMA  95   (1980) 

Badger   Coal  Co.   v.   Andrus,    Civil    No.    80-0094-C, 
N.D.   W.   Va.      Dismissed,    Oct.    14,    1980. 


Bagley,    David   C. ,   A-30138   (Dec.    29,    1964) 

Bagley  v.    Udall,    Civil   No.    109-65,    D.    Utah. 
Judgment    for  plaintiff,    June   13,    1966;   decree  of 
Dlst.    Ct .   vacated,   case   remanded  to   be   dismissed 
as  moot,    Jan.    20,    1967,    10th  Cir . ;    dismissed, 
Apr.    24,   1967. 


Barash,  Max,  63  I.D.  51  (1956) 

Barash  v.  McKay,  Civil  No.  939-56.   Judgment 
for  defendant,  June  13,  1957;  rev'd  &  remanded, 
256  F.2d  714  (1958);  judgment  for  plaintiff, 
Dec.  18,  1958.   Supp.  decision,  66  I.D.  11 
(1959);  no  petition. 


Barnard-Curtiss  Co.,  64  I.D.  312  (1957); 
65  I.D.  49  (1958) 

Barnard-Curtiss  Co.  v.  U.S.,  Ct .  CI.  No.  491-59. 
Judgment  for  plaintiff,  301  F.2d  909  (1962). 


Barnett,  Pearl  C,  52  IBLA  273  (1981) 

Barnett  v.  Watt,  Civil  No.  81-0322-S( I) , 
S.D.  Cal.   Suit  pending. 


Bailey,  Robert  V.,  12  IBLA  253  (1973) 

Krueger  v.  Morton,  Civil  No.  74-1256.   Dismissed, 
Jan.  28,  1975;  no  appeal. 


Baker,  Leslie  N.,  A-28454  (Oct.  26,  1960); 

Autrice  C.  Copeland  (On  Reconsideration),  69  I.D. 
1  (1962) 

Freeman  v.  Udall ,  Civil  No.  1578,  D.  Ariz. 
Judgment  for  defendant,  Sept.  3,  1963  (opinion); 
aff'd,  336  F.2d  706  (9th  Cir.  1964);  no  petition. 


Barton,  R.  M.,  4  IBLA  229  (1972);  5  IBLA  1  (1972); 
7  IBLA  68  (1972) 

Barton  v.  Morton,  Civil  No.  9322,  D.N.M. 

Barton  v.  Morton ,  Civil  No.  9415,  D.N.M. 

Barton  v.  Morton,  Civil  No.  9692,  D.N.M. 

For  above  cases: 

Dismissed  with  prejudice,  Dec.  20,  1972;  no 

appeal. 


Baker  v.  North  American  Coal  Co.,  8  IBMA  164,  84  I.D. 
877  (1977) 

Baker  v.  Dept .  of  the  Interior,  No.  77-1973, 
U.S.  Ct.  of  Appeals,  D.  C.  Cir.;  aff'd  in  part, 
rev'd  in  part,  Nov.  29,  1978. 


Baldwin,  H.  E.,  3  IBLA  71  (1971) 

Baldwin  v.  Morton,  Civil  No.  72-438  PHX  CAM, 
D.  Ariz.   Dismissed,  May  29,  1974;  appeal  dis- 
missed, Jan.  16,  1976. 


Ball  Brothers  Sheep  Co.,  2  IBLA  166  (1971) 

Ball  Brothers  Sheep  Co.  v.  Morton,  Civil 
No.  1-72-35,  D.  Idaho.   Dismissed,  Oct.  12, 
1973;  no  appeal. 


Bass  Enterprises  Production  Co.,  48  IBLA  11  (1980) 

Bass  Enterprises  Production  Co.  v.  Andrus , 
Civil  No.  Civ  80-431  C,  D.N.M.   Judgment  for 
defendant,  June  29,  1982. 

Bate,  Eugenia,  69  I.D.  230  (1962) 

Foster  v.  Udall,  Civil  No.  5258,  D.N.M. 
Judgment  for  defendant,  Jan.  8,  1964;  rev'd, 
335  F.2d  828  (10th  Cir.  1964);  no  petition. 

Battle  Mountain  Co.,  A-29146  (Jan.  31,  1963) 

Battle  Mountain  Co.  v.  Udall,  Civil  No.  64-29, 
D.  Or.   Per  curiam  decision,  225  F.  Supp.  382 
(1966);  rev'd,  385  F.2d  90  (9th  Cir.  1967); 
cert,  denied,  390  U.S.  957  (1968). 


Ballard  E.  Spencer  Trust,  Inc.,  18  IBLA  25  (1974) 

Ballard  E.  Spencer  Trust,  Inc.  v.  Morton, 
Civil  No.  75-060,  D.N.M.   Judgment  for  defendant , 
Aug.  19,  197  5;  aff'd,  544  F.2d  1067  (10th  Cir. 
1976). 


Bay  Construction  Co.,  IBCA-77  (Nov.  30,  1960) 

Bay  Construction  Co.  v.  U.S.,  Ct .  CI.  No.  302-6 
Dismissed  with  prejudice. 


Bangs,  Myron,  Jr.,  Estate  of,  IA-1327  (Feb.  7,  1966) 

Matin  v.  Johnson ,  Civil  No.  6444,  N.D.  Okla. 
Sustained,  June  2,  1967;  dismissed,  June  25, 
1970. 


Beery,  Robert  L.,  25  IBLA  287,  83  I.D.  249  (1976) 

Steele  v.  Kleppe ,  Civil  No.  C76-1840,  N.D.  Cal, 
Aff'd,  June  27,  1978;  no  appeal. 
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Belknap,   Robert   E.,    55   IBLA  200   (1981) 

Belknap  v.   Watt,   Civil   No.    C81-0267,    D.    Wyo . 
Suit    pending. 

Geosearch,    Inc.   v.    Watt,    Civil   No.    C81-0266 
D.   Wyo.      Suit    pending. 


Bender,   Jack  J. ,    54   IBLA   375,    88  I.D.    550  (1981) 

Bender   v.    Watt,    Civil    No.    CIV   81-0682JB,    D.N.M. 
Suit    pending. 


Bitseedy,  Anthony,  Estate  of,  5  IBIA  270  (1976) 

Dawson  v.  Kleppe ,  Civil  No.  CIV-77-0237, 
D.  Okla.   Judgment  for  defendant,  Oct.  27, 
1977;  no  appeal. 


Black  Fox  Mining  &  Development  Corp.,  2  IBSMA  110, 
87  I.D.  207  (1980) 

Black  Fox  Mining  &  Development  Corp.  v.  Andrus , 
Civil  No.  80-913  K,  W.D.  Pa.   Judgment  for 
plaintiff,  Jan.  21,  1981;  no  appeal. 


Benson-Montin-Greer  Drilling  Corp.  v.  Albuquerque 
Acting  Area  Dir.,  7  IBIA  67  (1978) 

Benson-Montin-Greer  Drilling  Corp.  v.  Andrus, 
Civil  No.  CIV  78-468-B,  D.N.M.   Dismissed 
without  prejudice,  June  30,  1981;  no  appeal. 


Benter,  Julius,  Estate  of,  1  IBIA  24  (1970); 
(Supp.),  1  IBIA  59  (1971) 

Brazie  v.  Morton,  Civil  No.  S-2360,  E.D.  Cal , 
Stipulated  dismissal  with  prejudice. 


Bergesen,  Sam,  62  I.D.  295  (1955);  reconsideration 
denied,  IBCA-11  (Dec.  19,  1955) 

Bergesen  v.  U.S.,  Civil  No.  2044,  D.  Wash. 
Complaint  dismissed  Mar.  11,  1958;  no  appeal. 


Blackhawk  Mining  Co.,  Inc.  v.  OSM,  1  IBSMA  215  (1979) 

Blackhawk  Mining  Co.  v.  Andrus ,  Civil  No.  79-136, 
E.D.  Ky.   Judgment  for  defendant,  Feb.  11,  1982. 

Blackwood  Fuel  Co.  v.  OSM,  2  IBSMA  233  (1980) 

Blackwood  Fuel  Co.  v.  Andrus,  Civil  No.  80- 
0289-B,  D.  Va.   Suit  pending. 

BLM-A-045569,  70  I.D.  231  (1963) 

New  York  State  Natural  Gas  Corp.  v.  Udall , 
Civil  No.  2109-63. 

Consolidated  Gas  Supply  Corp.  v.  Udall ,  Civil 
No.  2109-63.   Judgment  for  defendant,  Sept.  20, 
1965;  per  curiam  decision,  aff 'd,  Apr.  28,  1966; 
no  petition. 


Berndt,  Diane  M. ,  62  IBLA  288  (1982) 

Meyers  v.  Watt,  Civil  No.  C82-0167,  D.  Wyo. 
Suit  pending. 


Big  Delta  Minerals,  Inc.  v.  OSM,  2  IBSMA  32  (1980) 

Big  Delta  Minerals,  Inc.  v.  Andrus,  Civil 
No.  C-80-0041-0,  W.D.  Ky.   Suit  pend ing . 


Bigheart,  William,  Jr.,  Estate  of,  IA-T-21  (Aug.  8, 
1969),  IA-T-21  (Supp.)  (Sept.  4,  1969) 

Bigheart  v.  Pappan ,  Civil  No.  69-C-303,  D.  Okla. 
Order  to  Stay  Proceedings  issued  May  15,  1970; 
amendment  to  complaint  filed  Dec.  17,  1971; 
judgment  for  defendant,  July  31,  1972;  recon- 
sideration denied,  Aug.  23,  1972;  aff 'd^ 
482  F.2d  1066  (10th  Cir.  1973);  cert,  denied, 

416  U.S.  937  (1974);  rehearing  denied, 

417  U.S.  977  (1974). 


Bishop  Coal  Co.,  5  IBMA  231,  82  I.D.  553  (1975) 

Bennett  v.  Kleppe,  No.  75-2158,  U.S.  Ct .  of 
Appeals,  D.C.  Cir.   Suit  pending. 


BLM  v.  Holland  Livestock  Ranch,  39  IBLA  272,  86  I.D. 
133  (19791 

Holland  Livestock  Ranch  v.  U.S. ,  Civil  No. 
R-79-78-HEC,  D.  Nev.   Judgment  for  defendant, 
Aug.  7,  1979;  aff 'd,  655  F.2d  1002  (9th  Cir. 
1981). 


BLM  (Appellant),  Diamond  Ring  Ranch  (Appellee)  & 
Bureau  of  Sport  Fisheries  &  Wildlife  (Amicus 
Curiae),  12  IBLA  358  (1973) 

Diamond  Ring  Ranch,  Inc.  v.  Morton,  Civil 
No.  5934,  D.  Wyo.   Judgment  for  plaintiff, 
Dec.  20,  1974. 


Bobb,  Harold  Russell,  Estate  of,  5  IBIA  92  (1976) 

Bobb  v.  U.S.,  Civil  No.  C-77-314,  S.D.  Wash. 
Suit  pending. 

Boesche,  F.  W.  C,  A-27997  (Aug.  5,  1959) 

Boesche  v.  Seaton,  Civil  No.  2463-59.   Judgment 
for  defendant,  Nov.  23,  1960  (opinion);  aff 'd, 
303  F.2d  204  (1961);  cert,  granted,  371  U.S.  886 
(1962);  aff 'd,  373  U.S.  472  (1963). 
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Boudreaux,  Leroy  G.,  62  IBLA  255  (1982) 

Boudreaux  v.  Watt,  Civil  No.  82-1328.   Suit 
pending. 

Brice,  William  B.,  53  IBLA  174  (1981) 

Brice  v.  Watt,  Civil  No.  C81-0155,  D.  Wyo. 
Suit  pending. 


Brick,  Irving  B.,  36  IBLA  235  (1978);  vacated  by 
Order  Sept.  26,  1980. 

Brick  v.  Andrus,  Civil  No.  78-1814.   Judgment 
for  defendant,  June  8,  1979;  rev'd  &  remanded 
to  Secretary  with  instructions,  628~F.2d  213 
(1980). 


Brookhaven  Oil  Co.,  A-27459  (July  29,  1957) 

Brookhaven  Oil  Co.  v.  Seaton,  Civil  No.  2120-57. 
Judgment  for  plaintiff,  Oct.  1,  1958;  no  appeal. 


Brown,  Jessie  A.,  23  IBLA  23  (1975);  On  Reconsidera- 
tion, 28  IBLA  339  (1977) 

Brown  v.  Andrus,  Civil  No.  F-77-128-Civ ,  D.  Cal , 
Remanded  to  the  Dept.,  June  29,  1979;  no  appeal. 


Brown,  Melvin  A.,  69  I.D.  131  (1962) 

Brown  v.  Udall,  Civil  No.  3352-62.   Judgment  for 
defendant,  Sept.  17,  1963;  rev'd,  335  F.2d  706 
(1964);  no  petition. 


Brown,  Tom,  37  IBLA  381  (1978) 

Brown  v.  Dept.  of  the  Interior,  Civil  No.  80- 
3046,  W.D.  Ark.   Dismissed  with  prejudice, 
Sept.  17,  1981;  appeal  filed  Oct.  7,  1981. 

Brown  v.  Dept.  of  the  Interior,  Civil  No.  81- 
3003,  W.D.  Ark. 


Burglln,  C,  21  IBLA  234  (1975) 

Burglin  v.  Secretary  of  the  Interior,  Civil 
No.  A7 5-232  CIV,  D.  Alaska.   Consolidated  with 
Burglin  v.  Kleppe ,  Civil  No.  A75-113. 


Burn  Construction  Co.,  IBCA  1042-9-74,  85  I.D.  353 


(1978) 


Burn  Construction  Co.  v.  U.S. ,  Ct.  CI. 

No.  474-79C.   Judgment  for  defendant,  Dec.  30, 

1981. 


Burr,  David,  56  IBLA  225  (1981) 


Burr  v.  Watt,  Civil  No.  C81-0308,  D.  Wyo. 

Watt,  Civil  No.  C81-0305, 


Suit  pending. 
Geosearch,  Inc. 


D.  Wyo.   Suit  pending. 


Bur ton/ Hawks ,  Inc.,  47  IBLA  125  (1980);  aff 'd  by 
Order  dated  Oct.  1,  1981;  Energy  Trading,  Inc., 
50  IBLA  9  (1980);  55  IBLA  167  (1981) 

Burton/Hawks,  Inc.  v.  Watt,  Civil  No.  C-81-0961J, 
D.  Utah.   Suit  pending. 


Bushman  Construction  Co.,  IBCA-103  (Mar.  29,  1957) 

Bushman  Construction  Co.  v.  U.S. ,  Ct .  CI. 
No.  437-57.   Petition  dismissed,  164  F.  Supp. 
239  (1958). 


Byrd  v.  Comm'r,  BIA,  7  IBIA  142  (1979) 

Byrd  v.  Andrus,  Civil  No.  C-79-229,  E.D.  Wash. 
Suit  pending. 

Cabax  Mills,  32  IBLA  225  (1977) 

BPS  Associates  v.  U.S. ,  Civil  No.  77-845,  D.  Or, 
Dismissed,  Oct.  24,  1978.   No  appeal. 


Buch,  R.  C,  75  I.D.  140  (1968) 

Buch  v.  Udall,  Civil  No.  68-1358-PH,  CD.  Cal. 

Judgment  for  plaintiff,  298  F.  Supp.  381  (1969); 

rev'd,  449  F.2d  600  (9th  Cir.  1971);  judgment 
for  defendant,  Mar.  10,  1972. 


Buell  Brothers,  A-30679  (Mar.  29,  1967) 

U.S.  v.  Buell ,  U.S.  Atty.  No.  N-371.   Compro- 
mised, Oct.  23,  1968. 


Calder,  Zelph  S.,  A-30039  (Sept.  18,  1963) 

Calder  v.  Udall ,  Civil  No.  C-219-63,  D.  Utah. 
Judgment  for  defendant,  Aug.  10,  1964;  no  appeal, 


California  Ass'n  of  Four-Wheel  Drive  Clubs, 
38  IBLA  361  (1978) 

California  Ass'n  of  4WD  Clubs,  Inc.  v.  Andrus , 
Civil  No.  79-1797-N,  S.D.  Cal.   Judgment  for 
defendant  Aug.  5,  1980;  aff 'd,  Jan.  22,  1982. 


Bunch,  Evelyn  M. ,  25  IBLA  44  (1976) 

Bunch  v.  Kleppe,  Civil  No.  A76-115  CIV, 
D.  Alaska.   Dismissed,  Aug.  13,  1976. 


California  Co.,  66  I.D.  54  (1959) 

California  Co.  v.  Udall,  Civil  No.  980-59. 
Judgment  for  defendant,  187  F.  Supp.  445  (1960); 
aff'd,  296  F.2d  384  (1961). 
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California  v.  Doria  Mining  &  Engineering  Corp., 
17  IBLA  390  (1974) 

Doria  Mining  &  Engineering  Corp.  v.  Morton, 
Civil  No.  CV  75-899-FW,  CD.  Cal.   Judgment  for 
defendant,  420  F.  Supp.  837  (1976);  vacated  & 
remanded,  Nov.  2,  1979. 


California  Portland  Cement  Co.,  40  IBLA  339  (1979) 

California  Portland  Cement  Co.  v.  Andrus , 
Civil  No.  C-79-0477,  D.  Utah.;  rev'd,  Dec.  30, 
1980. 

Western  Slope  Carbon,  Inc.  v.  Andrus ,  Civil 
No.  C-79-350,  CD.  Utah.   Suit  pending . 

Rosebud  Coal  Sales  Co.  v.  Andrus ,  Civil 
No.  C79-160,  D.  Wyo.   Rev'd,  June  9,  1980; 
aff 'd,  Jan.  8,  1932.   No  petition. 


Cameron  Parish,  Louisiana,  In  the  Matter  of, 
June  3,  1968;  appealed  by  Secretary,  July  5, 
1968,  75  I.D.  289  (1968) 

Cameron  Parish  Police  Jury  v.  Udall ,  Civil 
No.  14,206,  W.D.  La.   Judgment  for  plaintiff, 
302  F.  Supp.  689  (1969);  order  vacating  prior 
order  issued  Nov.  5,  1969. 


Canon,  Jack  P.,  30  IBLA  112  (1977) 

Canon  v.  Andrus,  Civil  No.  S78-51-PCW,  E.D.  Cal. 
Suit  pending. 


Canon,  James  W. ,  1  Sec.  1,  84  I.D.  176  (1977) 

Rings tad  v.  U.S.,  Civil  No.  A78-32-Civ, 
D.  Alaska.   Suit  pending. 


Canterbury  Coal  Co.,  6  IBMA  276,  83  I.D.  325  (1976) 

Canterbury  Coal  Co.  v.  Kleppe ,  No.  76-2323, 
U.S.  Ct.  of  Appeals,  3d  Cir . ;  af f 'd  per  curiam, 
June  15,  1977. 


Carl,  Jack  E.,  A-27870;  A-27900  (Apr.  23,  1959) 

Carl  v.  Seaton ,  Civil  No.  3069-59.   Judgment 
for  defendant,  June  20,  1961;  aff 'd,  309  F.2d 
653  (1962). 


Carson  Construction  Co.,  62  I.D.  422  (1955) 

Carson  Construction  Co.  v .  U.S.,  Ct .  CI . 

No.  487-59.   Judgment  for  plaintiff,  Dec.  14, 

1961;  no  appeal. 

C.  F.  Lytle  Co.,  IBCA-172  (Sept.  30,  1958) 

C  F.  Lytle  Co.  v.  U.S.,  Ct .  CI.  No.  174-59. 
Compromised . 

Chahesenah,  George,  Estate  of,  IA-T-4  (June  20,  1967) 

Atewooftakewa  (Tate)  v.  Udall,  Civil  No.  67-323, 
W.D.  Okla.   Judgment  for  plaintiff,  277  F.  Supp. 
464  (1967);  rev'd  &  remanded  to  dismiss  for 
want  of  jurisdiction,  407  F.2d  394  (10th  Cir. 
1969);  cert,  granted,  396  U.S.  815  (1969);  rev'd, 
397  U.S.  598  (1970). 

Chambers,  Evelyn,  33  IBLA  271  (1978) 

Chambers  v.  Andrus ,  Civil  No.  C-78-0111,  D.  Utah. 
Settled  by  stipulation,  Dec.  22,  1978. 

Chaparral  Resources,  Inc.,  39  IBLA  269  (1979) 

Chaparral  Resources,  Inc.  v.  Andrus,  Civil 
No.  C79-077,  D.  Wyo.   Judgment  for  defendant , 
Jan.  31,  1980;  no  appeal. 


Chargeabillty  of  Acreage  Embraced  in  Oil  &  Gas 
Lease  Offers,  71  I.D.  337  (1964);  Shell  Oil  Co., 
A-30575  (Oct.  31,  1966) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulation  of  dismissal  filed  Aug.  19,  1968. 


Capital  Fuels,  Inc.,  2  IBSMA  261,  87  I.D.  430 
(1980) 

Capital  Fuels,  Inc.  v.  Andrus ,  Civil  No.  80- 
2438,  S.D.  W.  Va.   Suit  pending. 


Chemi-Cote  Perlite  Corp.  v.  Bowen ,  72  I.D.  403  (1965) 

Bowen  v.  Chemi-Cote  Perlite,  No.  2  CA-Civ.  248, 

Ariz.  Ct .  App.   Decision  against  Dept.  by  the 

lower  court;  aff 'd,  423  P. 2d  104  (1967);  rev'd, 
432  P. 2d  435  (1967). 


Carbon  Fuel  Co.,  6  IBMA  20,  83  I.D.  39  (1976) 

United  Mine  Workers  of  America  v.  Kleppe, 
No.  76-1208,  U.S.  Ct .  of  Appeals,  D.C  Cir. 
Rev'd  &  remanded,  581  F.2d  891  (1978);  cert, 


denied,  Oct.  30,  197* 


Choate,  Fannie  Newrobe ,  Estate  of,  7  IBIA  171  (1979) 

Sherman  v.  Andrus ,  Civil  No.  CV-79-73-GF,  D. 
Mont.   Suit  pending. 
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Christiansen  Oil,  Inc.,  37  IBLA  52  (1978) 


Christiansen  Oil  &  Gas,  Inc.  v.  And r us , 
Civil  No.  C78-257,  D.  Wyo .   Suit  pending. 


Christy  Corp.,  IBCA-461  &  569  (June  20,  1966) 

Christy  Corp.  v.  U.S.,  Ct .  CI.  No.  291-66. 
Judgment  for  defendant,  Harbor  Boat  Building 
Co.,  387  F.2d  395  (1967);  compromised, 
July  10,  1968. 

U.S.  v.  Harco  Engineering,  Civil  No.  68-827-S, 
D.  Cal.   Dismissed  with  prejudice,  Feb.  24, 
1970. 


Clear  Gravel  Enterprises,  Inc.,  A-27967,  A-27970 
(Dec.  29,  1959) 

Dredge  Corp.  v.  Palmer ,  No.  366,  D.  Nev. 
Judgment  for  defendant,  Sept.  25,  1962; 
remanded ,  338  F.2d  456  (9th  Cir.  1964);  judg- 
ment for  plaintiff  Aug.  8,  1966;  rev'd  & 
remanded  with  direction  to  enter  judgments 
for  defendants,  398  F.2d  791  (9th  Cir.  1968); 
cert,  denied,  393  U.S.  1066  (1969). 


COAC,  Inc.,  IBCA-1004-9-73,  81  I.D.  700 
(1974) 

COAC,    Inc.   v.    U.S.,    Ct .    CI.   No.    395-75. 
Suit    pending. 


Citizens   Committee   to   Save   Our   Public  Lands, 
29   IBLA  48  (1977) 

Citizens   Committee   to   Save   our   Public   Lands 
v.    Kleppe ,    Civil    No.    C-76032   SC,   D.    Cal. 
Suit   pending. 

Citizens   Committee   to   Save   Our   Public  Lands 
v.   Andrus,    Civil    No.    C77-0633,    N.D.    Cal. 
Judgment   for  defendant,   May   19,    1977. 


City  of   Homer,    6  ANCAB   203,    88    I.D.    1047   (1981) 

City  of   Homer  v.    McVee ,   Civil   No.    A82-043 
CIV,   D.    Alaska.      Suit    pending. 


Clark  County,   Nevada,    28   IBLA  210   (1976) 

County  of   Clark  v.   Kleppe,    Civil   No.    LV-77-13 
RDF,    D.    Nev.      Rev'd,    Jan.    18,    1978;   no  appeal. 

Clark,   Donald  L.,    71    IBLA  169   (1983) 

Clark  v.    Watt,    Civil   No.    83-1125,    D.    Idaho. 
Suit   pending. 


Cobb,    P.,   A-29769   (May   27,    1964) 

Cobb  v.    U.S.,    Civil    No.    967,   W.D.    Ark.      Motion 
to   dismiss  denied,    240  F.    Supp.    574    (1965); 
dismissed    Jan.    17,    1966. 


Cohen,   Hannah,    70  I.D.    188  (1963) 

Cohen  v.    U.S.,    Civil    No.    3158,    D.R.I. 
Compromised . 

Colorado-Ute   Electric   Ass'n,    46   IBLA   35   (1980) 

Colorado-Ute   Electric  Ass'n  v.   Andrus,    Civil 
No.    80-C-500,    D.    Colo.      Suit   pending. 

Colson,   Barney   R. ,    70   I.D.    409   (1963) 

Colson  v.    Udall,   Civil    No.    63-26-Civ .-Oc , 
M.D.    Fla.      Dismissed   with   prejudice, 
278  F.    Supp.    826   (1968);   aff 'd,    428   F.2d 
1046   (5th  Cir.    1970);    cert,   denied,    401   U.S. 
911   (1971). 


Clarkson,    Stephen  H.,    72   I.D.    138   (1965) 

Clarkson  v.    U.S. ,    Cong.    Ref.    5-68.      Trial 
Commr's   report   adverse   to   U.S.    issued 
Dec.    16,    1970;   Chief    Commr's   report   con- 
curring  with  Trial    Commr's   report    issued 
Apr.   13,    1971.      P.L.    92-108,    85   Stat.    331, 
Aug.    11,    1971,   enacted   accepting   the   Chief 
Commr's    report. 


Clasby,    Ethyl   D.    &   Charles   J.,    2  ANCAB   302   (1978) 

Wagner  v.   U.S.,    Civil    No.    A78-106  CIV, 
D.   Alaska.      Suit   pending. 


Colson,   Barney  R. ,    7    IBLA  40   (1972) 

Colson  v.   Morton,    Civil    No.    1960-72. 


Dis- 


missed with  prejudice,  Feb.  7,  1974;  per 
curiam  decision,  aff 'd,  Jan.  24,  1975; 
no  petition. 


Columbian  Carbon  Co.,  63  I.D.  166  (1956) 

Liss  v.  Sea ton,  Civil  No.  3233-56.   Judgment 
for  defendant,  Jan.  9,  1958;  appeal  dismissed 
for  want  of  prosecution,  Sept.  18,  1958,  D.C. 
Cir.  No.  14,647. 


CL1V 
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Commercial  Metals  Co.,  IBCA-99  (Aug.  27,  1959) 

Commercial  Metals  Co.  v.  U.S.,  Ct .  CI. 

No.  458-59.   Judgment  for  plaintiff,  June  16, 

1966. 

Confederated  Sallsh  &  Kootenai  Tribes  of  the  Flathead 
Reservation,  IA-1972-X-9,  77  I.D.  116  (1970) 

Baciarelli  v.  Morton,  Civil  No.  C-70-2200  SC, 
D.  Cal.   Judgment  for  defendant,  Aug.  27, 
1971;  aff 'd,  481  F.2d  610  (9th  Cir.  1973); 
no  petition. 

Consolidated  Mines  &  Smelting  Co.,  A-30760 
(Sept.  19,  1967) 

Brown  v.  U.S.,  Civil  No.  69-2332-F,  D.  Cal. 
Dismissed  with  prejudice,  Mar.  20,  1970; 
reconsideration  denied,  May  20,  1970. 


Consolidation  Coal  Co.,  1  IBSMA  273,  86  I.D.  523 
(1979);  2  IBSMA  21,  87  I.D.  59  (1980) 

Consolidation  Coal  Co.  v.  Andrus,  Civil 

No.  80-3037,  S.D.  111.   Judgment  for  defendant, 

Feb.  8,  1982. 


Constitution  Petroleum  Co.,  25  IBLA  319  (1976) 

Constitution  Petroleum  Co.  v.  Kleppe,  Civil 
No.  C-76-257,  D.  Utah.   Suit  pending. 


Continental  Oil  Co.,  68  I.D.  337  (1961) 

Continental  Oil  Co.  v.  Udall ,  Civil  No.  366-62. 
Judgment  for  defendant,  Apr.  29,  1966;  aff 'd, 
Feb.  10,  1967;  cert,  denied,  389  U.S.  839  (1967). 


Continental  Oil  Co.  v.  Aztec  Exploration  &  Develop- 
ment  Co.,  32  IBLA  1  (1977) 

Aztec  Exploration  &  Development  Co.  v.  Dept. 
of  the  Interior,  Civil  No.  CIV  7  7-827  ?W, 
D.  Ariz.   Suit  pending. 


Conway,  Joe,  59  IBLA  314  (1981) 

Conway  v.  Watt,  Civil  No.  C82-0029,  D.  Wyo. 
Suit  pending. 

Cook,  Hubert  Franklin,  Estate  of,  5  IBIA  42,  83  I.D. 
75  (1976) 

Johnson  v.  Kleppe,  Civil  No.  CIV-76-0362-E, 
W.D.  Okla.   Suit  pending. 

Cooley,  David  E.,  Jr.,  62  IBLA  87  (1982) 

Coo ley  v.  Watt,  Civil  No.  C82-0188,  D.  Wyo. 
Suit  pending. 


Cooper,  Gordon  L. ,  51  IBLA  191  (1980) 

Cooper  v.  Andrus,  Civil  No.  81-151-EDP, 
E.D.  Cal.   Suit  pending. 


Copper  Valley  Machine  Works,  Inc.,  IBLA  78-606, 
Order  dismissing  appeal  dated  Dec.  13,  1978. 

Copper  Valley  Machine  Works,  Inc.  v.  Andrus, 
Civil  No.  78-1572.   Judgment  for  de fendant, 
Junn29,  1979;  appeal  filed  Aug.  28,  1979. 


Cord,  E.  L.,  10  IBLA  363,  80  I.D.  301  (1973) 

Neuhoff  v.  Morton,  Civil  No.  R-2921,  D.  Nev. 
Dismissed,  Sept.  12,  1975  (opinion);  aff 'd, 
July  17,  1978;  no  petition. 

Cornell,  Jay  Frederick,  4  IBLA  11  (1971) 

Cornell  v.  Morton,  Civil  No.  A-5-72,  D.  Alaska. 

Judgment  for  defendant,  Mar.  23,  1973;  aff 'd, 
Sept.  3,  1974;  no  petition. 


Cornia,  William  P.,  Wyoming  4-63-1,  etc.; 
Utah  1-63-1,  etc.  (Aug.  25,  1965) 

Cornia  v.  Udall ,  Civil  No.  4-66,  N.D.  Utah. 
Dismissed  with  prejudice,  Sept.  1,  1967. 


Cortella  Coal  Corp.,  13  IBLA  158  (1973) 

Cortella  Coal  Corp.  v.  McVee ,  Civil  No.  A-169-73, 
D.  Alaska.   Dismissed  with  prejudice,  Jan.  13, 
1976. 


Cosmo  Construction  Co.,  73  I.D.  229  (1966) 

Cosmo  Construction  Co.  v.  U.S.,  Ct .  CI.  No. 
119-68.  Ct.  opinion  setting  case  for  trial 
on  the  merits  issued  Mar.  19,  1971. 


Cotton  Petroleum  Corp.  v.  Samedan  Oil  Corp., 
29  IBLA  13  (1977) 

Cotton  Petroleum  Corp.  v.  Andrus ,  Civil 
No.  CIV  77-0415T  D.  Okla.   Aff 'd,  Jan.  19, 


Council  of  the  Southern  Mountains,  Inc.  v.  OSM, 


3  IBSMA  44, 


I.D.  394  (1981) 


Council  of  the  Southern  Mountains,  Inc.  v. 
Watt,  Civil  No.  81-1022.   Suit  pending. 


Cowin  &  Co.,  83  I.D.  409  (1976) 

United  Mine  Workers  of  America  v.  Kleppe, 
No.  76-1980,  U.S.  Ct .  of  Appeals,  D.C.  Cir. 
Suit  pending. 
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Coy,  Glenn,  Estate  of,  52  IBLA  182, 
88  I.D.  236  (1981) 

Coy  v.  Watt,  Civil  No.  81-0984.   Suit 
pending. 


David  Excavating  Co.  v.  OSM,  3  IBSMA  163  (1981); 
3  IBSMA  215  (1981) 

David  Excavating  Co.  v.  Watt,  Civil  No.  EV-81- 
171-C  S.D.  Ind.   Suit  pending. 


Cramer,  Philip,  57  IBLA  386  (1981) 

Cramer  v.  Watt,  Civil  No.  CIV  81-1356, 
D.  Idaho.   Suit  pending. 


Crosby,  Jonah,  2  IBIA  289,  81  I.D.  279  (1974) 

Price  v.  Morton,  Civil  No.  74-0-189,  D.  Neb. 
Remanded  to  the  Secretary  for  further  admin, 
action,  Dec.  16,  1975. 


Crouse,  Elizabeth  Barndt,  A-30542  (Mar.  7,  1968) 

Crouse  v.  K.  Ranch,  Inc.,  Civil  No.  R-2063, 
D.  Nev.   Dismissed  without  prejudice,  Apr.  15, 
1969;  no  appeal. 


Crow,  Elsie  May  Pikok,  3  IBLA  114  (1971) 

Crow  v.  U.S.,  Civil  No.  F-27-71  Civ., 
D.  Alaska.  Dismissed,  July  13,  1972; 
no  appeal. 


David  Excavating  Co.  v.  OSM,  4  IBSMA  2  (1982) 

David  Excavating  Co.  v.  Secretary  of  the 
Interior,  Civil  No.  EV- 82-40-C,  S.D.  Ind . 
Suit  pending. 


Dawson,  Susan,  35  IBLA  123  (1978) 

Dawson  v .  Andrus,  Civil  No.  C78-167,  D.  Wyo. 
Judgment  for  defendant,  Mar.  22,  1979; 
appeal  filed  Apr.  17,  1979. 


Day,  Oma  Belle,  AA-5702  (Dec.  30,  1969) 

Day  v.  Hickel ,  Civil  No.  A-9-70,  D.  Alaska. 
Judgment  for  defendant,  Feb.  19,  1971;  aff'd, 
481  F.2d  473  (9th  Cir.  1973);  no  petition. 

Dean  Trucking  Co.,  1  IBSMA  229,  86  I.D.  437  (1979) 

Dean  Trucking  Co.  v.  Andrus,  Civil  No.  80- 
0006-B,  W.D.  Va.   Suit  pending. 


Cultee,  William  Mason,  Estate  of,  9  IBIA  43  (1981) 

Cultee  v.  Watt,  Civil  No.  C811164,  W.D.  Wash. 
Suit  pending. 


Cunningham,  Bill.   Protest  dismissed,  dated  Jan.  11, 
1982,  approved  by  the  Ass't  Secretary,  Jan.  15, 
1982. 

Bob  Marshall  Alliance  v.  Watt ,  Civil  No.  82-15 
GF,  D.  Mont.   Suit  pending. 


de Armas,  John  C,  Jr.,  63  I.D.  82  (1956) 

McKenna  v.  Davis,  Civil  No.  212  5-56.   Judgment 
for  defendant,  June  20,  1957;  aff'd,  259  F.2d 
780  (1958);  cert,  denied,  358  U.S.  835  (1958). 


DeBord,  Wayne  E.,  50  IBLA  216  (1980) 

Landis  v.  Andrus,  Civil  No.  80-2110,  D.  Idaho. 
Suit  pending. 


D'Amico,  Vincent  M. ,  55  IBLA  116  (1981) 

D'Amico  v.  Watt,  Civil  No.  81-2050.   Suit 
pending . 


Daniel  Brothers  Coal  Co.,  2  IBSMA  45,  87  I.D.  138 
(1980) 

Daniel  v.  Andrus ,  Civil  No.  80-49,  E.D.  Ky. 
Suit  pending. 


Daniels,  George,  IA-1295  (Nov.  2,  1965) 

Daniels  v.  Johnson,  Civil  No.  6443,  N.D.  Okla. 
Dismissed  with  prejudice,  Jan.  9,  1967. 


Delasco,  H.  R. ,  39  IBLA  194,  84  I.D.  192  (1979); 
Blanche  V.  White,  40  IBLA  152,  85  I.D.  408  (1979) 

Stewart  Capital  Corp.  v.  Andrus ,  Civil  No.  C79- 
123,  D.  Wyo.   Aff'd  in  part,  rev'd  in  part, 
Apr.  24,  1980;  appeal  withdrawn. 

Desens,  Wilbur  G.,  54  IBLA  271  (1981) 

Desens  v.  Watt,  Civil  No.  C81-0213,  D.  Wyo. 
Suit  pending. 

Geosearch,  Inc.  v.  Watt,  Civil  No.  C81-0214, 
D.  Wyo.   Suit  pending. 
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Dirtarco,  Richard  J.,  53  IBLA  130  (1981) 

Pi Marco  v.  Watt,  Civil  No.  81-2243.   Suit 
pending . 

Dinco  Coal  Sales,  Inc.,  4  IBSMA  35,  89  I.D.  113 
(1982) 

DeBord  v.  Watt,  Civil  No.  82-99,  D.  Ky. 
Suit  pending. 

Dolezal,  Carol,  56  IBLA  52  (1981) 

Alker  v.  Watt,  Civil  No.  81-0847,  D.N.M. 
Suit  pending. 

Downtown  Properties,  Inc.  v.  Sacramento  Area  Dir., 
BIA,  8  IBIA  248  (1981) 

Downtown  Properties,  Inc.  v.  Andrus , 
Civil  No.  80-1724-N(M) ,  S.D.  Cal.   Suit 
pending. 

Downtown  Properties,  Inc.  v.  Andrus, 
Civil  No.  81-0835-N(H) ,  S.D.  Cal.   Suit 
pe  nd  i  ng  . 


Eastern  Associated  Coal  Corp.,  4  IBMA  1,  82  I.D.  22 
(1975) 

Internat'l  Union  of  United  Mine  Workers  of 
America  v.  Morton,  No.  75-1107,  U.S.  Ct .  of 
Appeals,  D.C.  Cir .   Dismissed  by  stipulation, 
Oct.  29,  1975. 


Eastern  Associated  Coal  Corp.,  4  IBMA  298,  82  I.D. 
311  (1975) 

United  Mine  Workers  of  America  v.  IBMA,  No.  75- 

Petitlon 


1727,  U.S.  Ct.  of  Appeals,  D.C.  Cir. 
for  Review  withdrawn,  July  28,  1975. 


Eastern  Associated  Coal  Corp.,  82  I.D.  506  (1975); 
On  Reconsideration,  83  I.D.  425  (1976);  aff'd  en 
banc,  83  I.D.  695  (1976);  7  IBMA  152  (1976) 

United  Mine  Workers  of  America  v.  Andrus , 
No.  77-1090,  U.S.  Ct.  of  Appeals,  D.C.  Cir. 
Voluntary  dismissal,  Apr.  4,  1977. 


Eastover  Mining  Co.,  2  IBSMA  5,  87  I.D.  9  (1980) 

Eastover  Mining  Co.  v.  Andrus ,  Civil  No.  80-17, 
E.D.  Ky.   Suit  pending. 


Dredge  Corp.,  64  I.D.  368  (1957);  65  I.D.  336 
(1958) 

Dredge  Corp.  v.  Penny,  Civil  No.  475,  D.  Nev . 
Judgment  for  defendant,  Sept.  9,  1964;  aff'd, 
362  F.2d  889  (9th  Cir.  1966);  no  petition. 
See  also  Dredge  Co.  v.  Huslte  Co.,  369  P. 2d  676 
(1962);  cert,  denied,  371  U.S.  821  (1962). 


Drummond  Coal  Co.,  2  IBSMA  96,  87  I.D.  196  (1980) 

Drummond  Coal  Co.  v.  Andrus,  Civil  No.  C-V-80- 
M-0829,  N.D.  Ala.   Judgment  for  plaintiff, 
Apr.  20,  1981. 


Dye,  Lawrence  E.,  57  IBLA  360  (1981) 

Dye  v.  Watt,  Civil  CIV-81-982-HB,  D.N.M.   Suit 
pending. 


Easterday,  Alfred  L. ,  34  IBLA  195  (1978);  Donald  W. 
Coyer ,  36  IBLA  181  (1978);  50  IBLA  306  (1980) 

Coyer  v.  Andrus,  Civil  No.  C78-104,  D.  Wyo. 

Coyer  v.  Andrus ,  Civil  No.  C78-213,  D.  Wyo. 

Coyer  v.  Andrus,  Civil  No.  C78-214,  D.  Wyo. 

For  above  cases : 

Actions  consolidated.   Remanded  to  Wyo.  State 
Office  Feb.  12,  1979;  order  of  dismissal  filed 
Feb.  13,  1979. 

Coyer  v.  Andrus,  Civil  No.  C80-0372,  D.  Wyo. 
Suit  pending. 


Edwards,  Lawrence,  A-30696,  A-30705  (Apr.  21,  1967) 

Edwards  v.  Udall,  Civil  No.  2714,  D.  Mont. 
Rev'd  &  remanded,  Nov.  18,  1968;  stipulation 
for  dismissal  &  order  filed  Aug.  4,  1970. 


Edwards  v.  Unruh ,  33  IBLA  277  (1978) 

Edwards  v.  U.S.,  Civil  No.  77-0050  BRI, 
D.  Nev.   Judgment  for  defendant,  Oct.  31, 
1978;  appeal  filed  Dec.  27,  1978. 


Ehbrecht,  Martha  E.,  62  IBLA  382  (1982) 

Ehbrecht  v.  Dept.  of  the  Interior,  Civil 
No.  82-1329.   Suit  pending. 


Ekker,  Riter  &  Kerry,  38  IBLA  277  (1978) 

Ekker  v.  Andrus ,  Civil  No.  C-80-180A, 
Utah.   Suit  pending. 

Eklutna,  Inc.,  1  ANCAB  165,  83  I.D.  500 
(1976) 

Alaska  v.  ANCAB,  Civil  No.  A76-236, 
D.  Alaska.   Suit  pending. 


Elkay  Mining  Co.  v.  OSM,  2  IBSMA  19  (1980) 

Elkay  Mining  Co.  v.  Andrus,  Civil  No.  80-2030, 
S.D.  W.  Va.   Suit  pending. 
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Eluska,  Heldina,  21  IBLA  292  (1975) 

Eluska  v.  Kleppe,  Civil  No.  A-76-26  CIV, 
D.  Alaska.   Remanded  for  exhaustion  of  admin, 
remedies;  reconsideration  denied,  Dec.  10,  1976; 
appeal  dismissed;  judgment  denying  plaintiffs' 
motion  for  summary  judgment  &  remanding  case  to 
Agency,  Apr.  20,  1977;  appeal  dismissed  without 
prejudice,  Dec.  11,  1978. 


Enevoldsen,  H.  J.,  44  IBLA  70,  86  I.D.  643  (1979) 
Enevoldsen  v.  Andrus ,  Civil  No.  C80-0047, 


D.  Wyo.   Suit  pending. 


Ernst,  Henry  J.,  A-27196  (Nov.  7,  1955) 

Ernst  v.  Secretary  of  the  Interior,  Civil 
No.  9303,  D.  Alaska.   Return  of  service 
quashed  &  complaint  dismissed,  Dec.  28,  1956 
(opinion);  aff 'd,  244  F.2d  344  (9th  Cir.  1957). 


Evans  v.  Little,  A-31044  (Apr.  10,  1970);  1  IBLA  269, 
78  I.D.  47  (1971) 

Evans  v.  Morton,  Civil  No.  1-71-41,  D.  Idaho. 
Order  granting  motion  of  Ralph  C.  Little  for 
leave  to  intervene  as  a  party  defendant  issued 
June  5,  1972.   Judgment  for  defendants,  July  27, 
1973;  aff 'd,  Mar.  12,  1975;  no  petition. 


Farington,  Elsie  V.,  9  IBLA  191  (1973) 

Farington  v.  Morton,  Civil  No.  S2768,  E.  D.  Cal . 
Dismissed  with  prejudice,  Dec.  5,  1973  (opinion); 
no  appeal. 

Farrelly,  John  J.,  62  I.D.  1  (1955) 

Farrelly  v.  McKay,  Civil  No.  3037-55.   Judgment 
for  plaintiff,  Oct.  11,  1955;  no  appeal. 

Faulkner,  Ralph  G.,  26  IBLA  110  (1976) 

Faulkner  v.  Kleppe ,  Civil  No.  1-77-99,  D.  Idaho. 
Judgment  for  defendant,  Nov.  16,  1979;  appeal 
filed  Jan.  10,  1980. 


Ferguson,  Chester  H. ,  20  IBLA  224  (1975) 

Ferguson  v.  Morton,  Civil  No.  75-404-Civ-T-K, 
M.D.  Fla.   Dismissed  without  prejudice, 
July  16,  1975. 


Finnesand  v.  Comm'r  of  Indian  Affairs,  3  IBLA  263 
(1975) 

Finnesand  v.  Morton,  Civil  No.  A75-42, 

D~.    Alaska.   Consent  decree  approved  by  the 

Judge . 


Flickinger,  Thomas  R. ,  40  IBLA  53  (1979);  Pamela  W. 


Kay,  40  IBLA  240  (1979);  Robert  B.  Coen,  41  IBLA 
55  (1979) 

Ahrens  v.  Andrus ,  Civil  No.  C79-166, 
D.  Wyo.   Judgment  for  plaintiff. 

Held  v.  Andrus ,  Civil  No.  CA-80-0133-G, 
N.D.  Tex.   Suit  pending. 


Foote  Mineral  Co.,  34  IBLA  285,  85  I.D.  171  (1978) 

Foote  Mineral  Co.  v.  Andrus,  Civil  No.  LV-78- 
141  RDF,  D.  Nev.  Dismissed  without  prejudice 
Nov.  15,  1979.   No  appeal. 

Foote  Mineral  Co.  v.  U.S.,  Ct .  CI.  No.  12-78. 
Suit  pending. 


Forsberg,  Carl  E.,  A-29158  et  aK  (Aug.  19,  1963) 

Forsberg  v.  Udall,  Civil  No.  63-472,  D.  Or. 
Judgment  for  defendant,  255  F.  Supp.  382  (1966): 
appeal  dismissed,  Oct.  13,  1966.   See  Linn 
Land  Co.  v.  Udall. 


Fort  Berthold  Land  &  Livestock  Ass'n  v.  Aberdeen  Area 
Dir.,  8  LBIA  90,  87  I.D.  201  (1980) 

Danks  v.  Fields,  Civil  No.  A4-80-39,  D.N.D.   Suit 
pending. 


Federal  Energy  Corp.,  51  IBLA  144  (1980) 

Federal  Energy  Corp.  v.  Dept .  of  the  Interior, 
Civil  No.  81-0433.   Voluntary  dismissal, 
Apr.  27,  1981. 


Foster,  Robert  K.,  A-29857  (June  15,  1964) 

Foster  v.  Manager,  Riverside  Land  Office, 
Civil  No.  64-1110-WM,  S.D.  Cal.   Judgment  for 
defendant,  296  F.  Supp.  1348  (1966);  no  appeal, 


Feinberg,  Milton  P.,  37  IBLA  39,  85  I.D.  380  (1978); 
On  Reconsideration,  40  IBLA  222,  86  I.D.  234  (1979) 

Lamp  v.  Andrus ,  Civil  No.  79-1804.   Dismissed 
as  to  defendant  Feinberg,  Mar.  17,  1981. 


Foster,  T.  Jack,  75  I.D.  81  (1968) 

Foster  v.  Udall ,  Civil  No.  7611,  D.N.M.   Judg- 
ment for  plaintiff,  June  2,  1969;  no  appeal. 
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Franco  Western  Oil  Co.,  65  I.D.  316,  427  (1958) 

Hansen  v.  Seaton ,  Civil  No.  2810-59. 
Judgment  for  plaintiff,  Aug.  2,  1960 
(opinion);  no  appeal. 

See  Safarik  v.  Udall,  304  F.2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 


Freer,  Myrtle  A.,  A-29221  (Apr.  2,  1963) 

Ritter  v.  Morton,  Civil  No.  1-70-74, 
D.  Idaho.   Judgment  for  plaintiff, 
Nov.  14,  1972. 


Fuel  Resources  Development  Co.,  43  IBLA  19 
(1979) 

Fuel  Resources  Development  Co.  v.  Andrus , 
Civil  No.  79-1639,  D.  Colo.   Suit  pending. 

Fullerton,  Harold  W. ,  46  IBLA  116  (1980) 

Fullerton  v.  Andrus,  Civil  No.  80-22-M, 
D.  Mont.   Judgment  for  defendant, 
Mar.  23,  1981. 

Funderburg,  Coral  V.,  A-30514  (June  14,  1966) 

Funderburg  v.  Udall ,  Civil  No.  2818  ND, 
S.D.  Cal .   Dismissed  with  prejudice, 
Feb.  15,  1967;  aff ' d,  396  F.2d  638 
(9th  Cir.  1968);  no  petition. 

Gabbs  Exploration  Co.,  67  I.D.  160  (1960) 

Gabbs  Exploration  Co.  v.  Udall ,  Civil 
No.  219-61.   Judgment  for  defendant, 
Dec.  1,  1961;  aff  d,  315  F.2d  37  (1963); 
cert,  denied,  375  U.S.  822  (1963). 


Gaffney,  Bernard  J.  &  Myrle  A.,  A-30327  (Oct.  28, 
1965) 

Gaffney  v.  Udall ,  Civil  No.  3-66-22,  D.  Minn. 
Stipulated  dismissal  without  prejudice, 
Jan.  17,  1969;  no  appeal. 


Gahr,  John,  65  IBLA  268  (1982) 

Gahr  v.  Watt,  Civil  No.  C82-0410.   Suit 
pending. 

Gallagher,  D.  R. ,  54  IBLA  72  (1981) 

Gallagher  v.  U.S.,  Civil  No.  C81-505J, 
D.  Utah.   Suit  pending. 


Gardafee,  Temens  (Timens)  Vivian,  Estate  of,  5  IBIA 
113,  83  I.D.  216  (1976) 

Confederated  Tribes  &  Bands  of  the  Yakima 
Indian  Nation  v.  Kleppe,  Civil  No.  C-76-200, 
E.D.  Wash.   Suit  pending. 


Garthofner,  Stanley,  67  I.D.  4  (1960) 

Garthofner  v.  Udall,  Civil  No.  4194-60. 
Judgment  for  plaintiff,  Nov.  27,  1961;  no 
appeal . 

Gei-kaun-mah  (Bert),  Estate  of,  4  IBIA  129,  82  I.D. 
408  (1975) 

Mammedaty  v.  Morton,  Civil  No.  CIV  75-1010-E, 
W.D.  Okla.   Judgment  for  defendant,  412  F.  Supp. 
283  (1976);  no  appeal. 


Gelb,  Sidney,  Uniform  Relocation  Assistance  Appeal 
of,  2  OHA  59  (1976) 

Gelb  v.  Kleppe,  Civil  No.  76-1931.   Suit 
pending . 


General  Excavating  Co.,  67  I.D.  344  (1960) 

General  Excavating  Co.  v.  U.S. ,  Ct .  CI. 
No.  170-62.   Dismissed  with  prejudice, 
Dec.  16,  1963. 


Snipe,  Walter  George  &  Minnie  Racehorse  George, 
Estate  of,  9  IBIA  20  (1980) 

Hughes  v.  Watt,  Civil  No.  81-671-HB,  D.N.M. 
Suit  pending. 


Geosearch,  Inc.,  IBLA  80-128.   Appeal  dismissed  by 
by  Order  dated  Jan.  2,  1980. 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C80- 
0084,  D.  Wyo.   Judgment  for  defendant, 
Oct.  15,  1980. 


Geosearch,  Inc.,  40  IBLA  267  (1979) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C- 
79-0593,  D.  Utah.   Judgment  for  defendant, 
Aug.  22,  1980;  no  appeal. 


Geosearch,  Inc.,  40  IBLA  401  (1979) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C- 

79-350,  D.  Wyo.   Dismissed  for  want  of 

jurisdiction,  494  F.  Supp.  978  (1980);  no 
appeal . 
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Suits  for  Judicial  Review 


Geosearch,  Inc.,  41  IBLA  291  (1979);  James  Koch, 
61  IBLA  235  (1982) 

Geosearch,  Inc.  v.  Getty  Oil  Co.,  Civil 
No.  82-1109.   Suit  pending. 

Koch  v.  Watt,  Civil  No.  82-1189.   Suit 
pending. 

Geosearch,  Inc.,  47  IBLA  39  (1980) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C80- 
0205,  D.  Wyo.   Dismissed,  508  F.  Supp. 
839  (1981). 

Geosearch,  Inc.,  48  IBLA  51  (1980) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C-80- 
0258.   Dismissed,  508  F.  Supp.  839  (1981) 

Geosearch,  Inc.,  48  IBLA  76  (.1980) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C- 
80-0259,  D.  Wyo.   Dismissed,  508  F.  Supp. 
839  (1981) 

Geosearch,  Inc.,  48  IBLA  333  (1980) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C- 
80-0292,  D.  Wyo.   Dismissed,  508  F.  Supp. 
839  (1981) 

Geosearch,  Inc.,  49  IBLA  19  (1980) 

Geosearch,  Inc.  v.  Andrus,  Civil  No.  C- 
80-0300,  D.  Wyo.   Judgment  for  defendant, 
517  F.  Supp.  1245  (1981) 

Gerttula,  Nelson  A.,  64  I.D.  225  (1957) 

Gerttula  v.  Udall,  Civil  No.  685-60. 
Judgment  for  defendant,  June  20,  1961; 
motion  for  rehearing  denied,  Aug.  3,  1961; 
aff 'd,  309  F.2d  653  (1962);  no  petition. 

Gonsales,  Charles  B.,  A-27944  (Apr.  22,  1959) 

Gonsales  v.  Seaton,  Civil  No.  2497-59. 
Plaintiff's  amended  complaint  dismissed 
with  prejudice,  Jan.  12,  1962;  no  appeal. 


Gonzales,  John,  A-30604  (Sept.  26,  1968) 

Gonzales  v.  Udall ,  Civil  No.  A-128-68, 
D.  Alaska.   Order  to  Stay  Proceedings  for 
6  months  filed  June  3,  1970;  judgment  for 
plaintiff,  June  30,  1972;  upon  stipulation  of 
the  parties,  appeal  dismissed,  Nov.  30,  1972. 


Goodrich,  Charles,  60  IBLA  25  (1981) 

Goodrich  v.  Watt,  Civil  No.  82-0405.   Suit 
pending. 


Goodwin,  Jack,  68  IBLA  400  (1982) 

Goodwin  v.  Watt,  Civil  No.  Al-83-17, 
D.N.D.   Suit  pending. 


Goodwin,  James  C,  80  I.D.  7  (1973) 

Goodwin  v.  Andrus,  Civil  No.  C-5105, 
D.  Colo.   Dismissed,  Nov.  29,  1975 
(opinion);  appeal  dismissed,  Mar.  9,  1976. 


Granat,  Ray,  25  IBLA  115  (1976) 

Granat  v.  Kleppe,  Civil  No.  C  76-274, 
D.  Utah.   Suit  pending. 

Green,  George,  Estate  of,  IA-T-11  (June  7,  1968) 

Crenshaw  v.  Secretary  of  the  Interior,  Civil 
No.  68-317,  W.D.  Okla .   Dismissed,  Feb.  4, 
1969;  no  appeal. 


Grewell,  LaVonne  E.,  23  IBLA  190  (1976) 

Grewell  v.  Kleppe ,  Civil  No.  C76-602V, 
W.D.  Wash.   Judgment  for  defendant,  May  9, 
1978;  appeal  filed  July  18,  1978. 


Grindstone  Butte  Project,  18  IBLA  16  (1974); 
24  IBLA  49  (1976) 

Grindstone  Butte  Project  v.  Kleppe , 
Civil  No.  1-76-173,  D.  Idaho.   Judgment  for 
plaintiff,  Sept.  8,  1977;  rev'd,  638  F.2d 
100  (9th  Cir.  1981). 


Gonsales,  Charles  B. ,  69  I.D.  236  (1962) 

Pan  American  Petroleum  Corp.  v.  Udall, 
Civil  No.  5246,  D.N.M.   Judgment  for 
defendant,  June  4,  1964;  aff 'd,  352  F.2d 
32  (10th  Cir.  1965);  no  petition. 


Growing  Thunder,  James,  Estate  of,  3  IBIA  18  (1974) 

Growing  Thunder  v.  Morton,  Civil  No.  74-73 
BLG,  D.  Mont.   Dismissed,  Mar.  15,  1976. 


Gonsales,  Charles  B.,  A-29010  (Mar.  27,  1963) 

Gonsales  v.  Udall ,  Civil  No.  5378  D.N.M. 
Dismissed  with  prejudice,  Nov.  12,  1963. 


Grynberg,  Celeste  C,  44  IBLA  197  (1979) 

Grynberg  v.  Andrus,  Civil  No.  79-1771,  D.  Colo. 
Judgment  for  defendant,  Jan.  20,  1981;  appeal 
filed  Feb.  11,  1981. 
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Gulf  Oil  Corp.,  69  I.D.  30  (1962) 

Southwestern  Petroleum  Corp.  v.  Udall , 
Civil  No.  2209-62.   Judgment  for  defendant, 
Oct.  19,  1962;  aff 'd,  325  F.2d  633  (1963); 
no  petition. 


Hall,  William,  A-30849;  A-30852;  A-30857  (Sept.  16, 
1968) 

Hall  v.  Secretary  of  the  Interior,  Civil 
No.  A-l 69-68,  D.  Alaska.   Dismissed , 
July  25,  1969;  no  appeal. 


Gulf  Oil  Corp.,  21  IBLA  1  (1975) 

Gulf  Oil  Corp.  v.  Hathaway,  Civil  No.  75-2396, 
Sec.  F,  E.D.  La.  Remanded  to  the  Secretary  of 
the  Interior  for  a  hearing,  Apr.  13,  1977. 


Gullo,  Thomas  V.,  29  IBLA  126  (1977) 

Gullo  v.  Dept.  of  the  Interior,  Civil  No.  77- 
0869.   Aff'd,  Oct.  11,  1977. 


Guntert,  Ronald  M.  &  Marion  G.,  60  IBLA  200  (1981) 

Guntert  v.  Watt,  Civil  No.  CIVS-82-508-PCW, 
E.D.  Cal.   Suit  pending. 


Gustav  Hirsch  Organization,  Inc.,  IBCA-17  5 
(Oct.  30,  1958) 

Gustav  Hirsch  Organization,  Inc.  v.  U.S.  , 
Ct.  CI.  No.  416-59.   Compromised. 


Hamel,  Lester  J.,  A-28830  (Sept.  17,  1962) 

Hamel  v.  Nelson,  Civil  No.  8565,  N.D.  Cal. 
Judgment  for  defendant,  Dec.  13,  1963 
(opinion);  judgment  entered  Feb.  11,  1964; 
appeal  docketed  Feb.  14,  1964;  dismissed  by 
plaintiff,  Mar.  20,  1964. 


Hanan,  Albert,  6  ANCAB  111  (1981) 

Sealaska  Corp.  v.  Secretary  of  the  Interior, 
Civil  No.  A81-513  CIV,  D.  Alaska.   Suit  pending. 


Hansen,  Raymond  J. ,  67  I.D.  362  (1960) 

Hansen  v.  Udall,  Civil  No.  3902-60.  Judgment 
for  defendant,  June  23,  1961;  aff'd,  304  F.2d 
944  (1962);  cert,  denied,  371  U.S.  901  (1962). 

Schulein  v.  Udall,  Civil  No.  4131-60.   Judgment 
for  defendant,  June  23,  1961;  aff'd,  304  F.2d  944 
(1962) ;  no  petition. 


Guthrie  Electrical  Construction,  62  I.D.  230 
(1955);  IBCA-22  (Supp.)  (Mar.  30,  1956) 

Guthrie  Electrical  Construction  Co.  v.  U.S. , 
Ct.  CI.  No.  129-58.   Stipulation  of  settle- 
ment filed  Sept.  11,  1958.   Compromise  offer 
accepted  &  case  closed  Oct.  10,  1958. 


Haas,  Ottlin  P.,  61  IBLA  338  (1982) 

Haas  v.  Dept.  of  the  Interior,  Civil  No.  82- 
1327.   Suit  pending. 


Hansen,  Raymond  J.,  A-30179  (Mar.  5,  1965) 

Brandt  v.  Udall ,  Civil  No.  2659-ND,  S.D.  Cal. 
Dismissed,  Sept.  30,  1965;  amended  complaint 
filed  Nov.  15,  1965;  judgment  for  defendant, 
June  7,  1966;  dismissed  for  lack  of  jurisdic- 
tion, Nov.  15,  1967;  judgment  for  defendants, 
Mar.  26,  1968;  rev'd,  427  F.2d  53  (9th  Cir. 
1970);  no  petition. 

Brandt  v.  Udall,  Civil  No.  2715-ND,  S.D.  Cal. 
Dismissed,  Dec.  3,  1965. 


Haas,  Walter  S.,  Jr.,  55  IBLA  283  (1981) 


Haas  v.  Watt,  Civil  No.  81-816,  D.  Or. 
Suit  pending. 


Harrell,  Beverly,  12  IBLA  276  (1973) 

Harrell  v.  Hillsamer,  Civil  No.  CIV-LV-2137, 
RDF,  D.  Nev.   Dismissed,  Dec.  7,  1973;  motion 
for  new  trial  denied,  Feb.  6,  1974;  no  appeal. 


Hagood,  L.  H.,  65  I.D.  405  (1958) 

Still  v.  U.S.,  Civil  No.  7897,  D.  Colo. 
Compromise  accepted. 


Harris,  Royal,  45  IBLA  87  (1980) 

Harris  v.  U.S.,  Civil  No.  A80-174-Civ. , 
D.  Alaska.   Suit  pending. 


Hall,  Charles,  Sr . ,  Estate  of,  8  IBLA  53  (1980) 

Hall  v.  Andrus,  Civil  No.  CV-80-67-GF, 
D.  Mont.   Suit  pending. 


Hartqulst,  Virgil  T. ,  51  IBLA  356  (1980) 

Hartquist  v.  Watt,  Civil  No.  81-319,  D.  Colo. 
Suit  pending. 
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Harvey,  Paul,  A-30552  (June  24,  1966) 

Harvey  v.  Udall ,  Civil  No.  6753,  D.N.M. 
Judgment  for  defendant,  Jan.  25,  1967;  aff 'd , 
384  F.2d  883  (10th  Cir.  1967);  no  petition. 

Hat  Ranch,  Inc.,  27  IBLA  340,  83  I.D.  542  (1976) 

Hat  Ranch,  Inc.  v.  Kleppe,  Civil  No.  76-668M, 
D.N.M.   Remanded  to  the  Interior  Board  of  Land 
Appeals,  June  2,  1978;  appeal  dismissed  for 
lack  of  jurisdiction,  Oct.  18,  1978. 

Hatfield  v.  Southern  Ohio  Coal  Co.,  4  IBMA  259, 
82  I.D.  289  (1975) 

Dist.  6  United  Mine  Workers  of  America  v.  IBMA, 
No.  75-1704,  U.S.  Ct .  of  Appeals,  D.C.  Cir"; 
Board's  decision  aff 'd,  562  F.2d  1260  (1977). 

Havlah  Group,  60  IBLA  349  (1981) 

Havlah  Group  v.  Watt,  Civil  No.  CIV-82-1018, 
D.  Idaho.   Suit  pending. 

Headwaters  Ass'n,  IBLA  76-68,  remanded  to  BLM  by 
Order,  Oct.  21,  1975;  33  IBLA  91  (1977);  Harold  P. 
Canady ,  29  IBLA  69  (1977);  Alan  Winter,  23  IBLA  343 
(1976) 

Downing  v.  Frizzell,  Civil  No.  75-1128,  D.  Or. 
Stipulated  dismissal,  Dec.  30,  1976. 

Hercules  &  Gemini,  67  IBLA  151  (1982) 

Grooms  v.  Watt,  Civil  No.  82-2179,  D.  Colo. 


Suit  pending, 


Hickey,  Thomas  P.,  34  IBLA  86  (1978) 

Hickey  v.  U.S.,  Civil  No.  CIV  78-1142, 
D.  Idaho.   Suit  pending. 


Higglns  v.  Old  Ben  Coal  Corp.,  3  IBMA  237,  81  I.D. 
423  (1974) 

Higgins  v.  Andrus ,  No.  77-1363,  U.S.  Ct .  of 
Appeals,  D.C.  Cir.   Dismissed  for  lack  of 
jurisdiction,  June  20,  1977. 


Hoke  Co.,  3  IBSMA  7  (1981) 

Hoke  Co.  v.  U.S.,  Civil  No.  81-0050-0(G) , 
W.D.  Ky.   Suit  pending. 


Holland  Livestock  Ranch,  52  IBLA  326,  88  I.D.  275 
(1981) 

Holland  Livestock  Ranch  v.  U.S.,  Civil 

No.  CIV-R-81-68-BRT,  D.  Nev .   Suit  pending. 

Holt,  Kenneth,  68  I.D.  148  (1961) 

Holt  v.  U.S.,  Ct.  CI.  No.  162-62.   Stipu- 
lated judgment,  July  2,  1965. 

Home  Petroleum  Corp,  54  IBLA  194,  88  I.D.  479  (1981) 

Pagedas  v.  Watt,  Civil  No.  C81-206,  D.  Wyo. 
Suit  pending. 

Geosearch,  Inc.  v.  Watt,  Civil  No.  C81-0208, 
D.  Wyo.   Suit  pending. 

Hoover  &  Bracken  Energies,  Inc.,  52  IBLA  27, 
88  I.D.  7  (1981) 

Hoover  &  Bracken  Energies,  Inc.  v.  Dept.  of 
the  Interior,  Civil  No.  CIV-81-461T,  W.D.  Okla. 
Judgment  for  plaintiff,  Nov.  18,  1981. 

Hope  Natural  Gas  Co.,  70  I.D.  228  (1963) 

Hope  Natural  Gas  Co.  v.  Udall ,  Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Udall ,  Civil 
No.  2109-63.   Judgment  for  defendant,  Sept.  20, 
1965;  per  curiam  decision,  aff 'd,  Apr.  28,  1966; 
no  petition. 

House,  Charles,  33  IBLA  308  (1978) 

House  v.  Andrus,  Civil  No.  CV-R-80-148-BRT, 
D.  Nev.   Suit  pending. 

U.S.  v.  House ,  Civil  No.  CIV-LV-81-89,  RDF, 
D.  Nev. 

For  above  cases : 

Actions  consolidated.   Suit  pending. 


Hiko  Bell  Mining  &  Oil  Co.,  24  IBLA  255  (1976) 

Hiko  Bell  Mining  &  Oil  Co.  v.  Kleppe ,  Civil 
No.  C  76-138,  D.  Utah.  Judgment  for  plain- 
tiff, Apr.  4,  1978. 


Howey,  Elbert  F.,  15  IBLA  208  (1974) 

Howey  v.  Morton,  Civil  No.  A74-56,  D.  Alaska. 
Dismissed  with  prejudice,  Oct.  16,  1975 
(opinion);  no  appeal. 


Hirsch,  Neil,  70  IBLA  307  (1983) 


Hirsch  v.  Watt,  Civil  No.  83-0097A,  D.  Utah. 


Suit  pending. 


H  &  W  Oil   Co.,  22  IBLA   313   (1975) 

H  &  W  Oil  Co.   v.    Kleppe,    Civil   No.    763016, 

E.D.    111.  Judgment   for   defendant,   Nov.    29, 
1976. 
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Hudson,  Alvin,  Estate  of,  5  IB1A  174  (1976) 

Hudson  v.  U.S.,  Civil  No.  C76-227T,  W.D. 
Wash.  Dismissed  with  prejudice,  Mar.  6, 
1979;  aff 'd,  Feb.  10,  1981,  petition  for 
cert,  filed. 


Inexco  Oil  Co.,  54  IBLA  260  (1981) 

MacCracken  v.  Watt,  Civil  No.  C81-0212,  D.  Wyo , 
Suit  pending. 

Geosearch,  Inc.  v.  Watt,  Civil  No.  C81-0215, 
D.  Wyo.   Suit  pending. 


Hulse  v.  Griggs,  67  I.D.  212  (1960) 

Griggs  v.  Solan ,  Civil  No.  3741,  D.  Idaho. 
Stipulation  for  dismissal  filed  May  15,  1962. 


Hunter,  Dan  H.,  IBLA  70-79,  565  (Order  of  Dismissal 
dated  Feb.  22,  1973);  reconsideration  denied  by 
Order,  June  1,  1973. 

Hunter  v.  Morton,  Civil  No.  C-393-73,  D.  Utah. 
Judgment  for  Defendant,  Dec.  17,  1974;  aff 'd, 
529  F.2d  645  (10th  Cir.  1976);  no  petition. 

Albrechtsen  v.  Morton,  Civil  No.  C-392-73, 
D.  Utah.   Judgment  for  plaintiff,  Mar.  31,  1976; 
rev'd  &  remanded  with  directions,  570  F.2d  906 
(10th  Cir.  1978);  cert,  denied,  Oct.  2,  1978. 


Inter»Helo,  Inc.,  IBCA-713-5-68  (Dec.  30,  1969); 
82  I.D.  591  (1975) 

Blllmeyer  v.  U.S.,  Ct .  CI.  No.  54-74. 
Remanded  with  instructions  to  admit 
evidence,  May  30,  1975. 


Interpretation  of  Sec.  603  of  the  Federal  Land 
Policy  &  Management  Act  of  1976 — (BLM)  Wilderness 
Study,  M-36910,  86  I.D.  89  (1979) 


Rocky  Mountain  Oil  &  Gas  Ass'n  v.  Andrus , 
Civil  No.  C78-265,  D.  Wyo.   Judgment  for 
plaintiff,  Nov.  17,  1980;  appeal  filed, 
Jan.  5,  1981. 


Hutchinson  v.  Bishop,  A-29693  (May  4,  1964) 

Bishop  v.  Udall ,  Civil  No.  1-65-54,  D.  Idaho. 
Judgment  for  plaintiff,  July  7,  1966;  no  appeal, 


Interpretation  of  the  Submerged  Lands  Act,  71  I.D. 
20  (1964) 

Wallis  v.  Udall,  Civil  No.  3089-63.   Dismissed 
with  prejudice,  Mar.  27,  1968. 


Hyrup,  John  V.,  15  IBLA  412  (1974) 

Hyrup  v.  Morton,  Civil  No.  74-689,  D.  Colo. 
Rev'd  &  remanded  for  further  admin,  proceedings, 
406  F.~Supp.  214  (1976);  appeal  filed  Jan.  14, 
1976;  final  judgment  entered  May  12,  1976; 
appeal  filed  July  7,  1976;  aff 'd,  Nov.  7,  1977; 
no  petition. 


Idaho  Desert  Land  Entries — Indian  Hill  Group, 
72  I.D.  156  (1965);  U.S.  v.  Shearman-- Idaho 
Desert  Land  Entries — Indian  Hill  Group,  73  I.D. 
386  (1966) 


Reed  v.  Dept.  of  the  Interior,  Civil  No.  1- 
65-86,  D.  Idaho.   Order  denying  preliminary 
injunction,  Sept.  3,  1965;  dismissed,  Nov.  10, 
1965;  amended  complaint  filed,  Sept.  11,  1967. 


U.S. 


Michener,  Civil  No.  1-65-93,  D.  Idaho. 


Dismissed  without  prejudice,  June  6,  1966. 


Iron  Shooter,  Cleveland,  Estate  of,  7  IBLA  212  (1979) 

Ramirez  v.  Secretary  of  the  Interior,  Civil 
No.  79-L-293,  D.  Neb.   Suit  pending. 

Island  Creek  Coal  Co.,  1  IBSMA  316,  86  I.D.  724 
(1979) 

Island  Creek  Coal  Co.  v.  Andrus ,  Civil  No.  80- 
3137,  S.W.  W.  Va.   Suit  pending. 

Iverson,  C.  J.,  82  I.D.  386  (1975) 

Iverson  v.  Frizzell,  Civil  No.  75-106-Blg, 
D.  Mont.   Stipulation  for  dismissal  with 
prejudice,  Sept.  10,  1976. 

J.  A.  Jones  Construction  Co.,  IBCA-233  (June  17, 
1960) 

Palisades  Contractors  v.  U.S.,  Civil  No.  2247, 
D.  Idaho.   Settled. 


U.S. 


v.  Hood  Corp.,  Civil  No.  1-67-97, 
Idaho.   Civil  Nos .  1-65-86  &  1-67-97 


S.D.  Idaho.   Civil  Nos. 
consolidated.   Judgment  adverse  to  U.S., 
July  10,  1970;  rev'd,  480  F.2d  634  (9th  Cir. 
1973);  cert,  denied,  414  U.S.  1064  (1973); 
dismissed  with  prejudice  subject  to  the  terms 
of  the  stipulation,  Aug.  30,  1976. 


J.  A.  Terteling  &  Sons,  64  I.D.  466  (1957) 

J.  A.  Tertellng  &  Sons  v.  U.S.,  Ct .  CI.  No.  114- 
59.   Judgment  for  defendant,  390  F.2d  926  (1968); 
remaining  aspects  compromised. 
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J.  D.  Armstrong  Co.,  63  I.D.  289  (1956) 

J.  D.  Armstrong,  Inc.  v.  U.S. ,  Ct .  CI.  No.  490- 
56.   Plaintiff's  motion  to  dismiss  petition 
allowed,  June  26,  1959. 


Kadow,  Kenneth  J.,  A-30053  (Oct.  5,  1964) 

Kadow  v.  Udall,  Civil  No.  A-l-65,  D.  Alaska. 
Judgment  for  defendant,  Sept.  7,  1967;  dis- 
missed for  lack  of  prosecution,  Feb.  2,  1968; 
no  petition. 


Jensen-Rasmussen,  IBCA-363  (Mar.  14,  1963) 

Jensen-Rasmussen  &  Co.  v.  U.S. ,  Civil  No.  5963, 
W.D.  Wash.   Judgment  for  defendant,  Feb.  24, 
1964;  no  appeal. 


Kaiser  Steel  Corp.  v.  OSM,  1  IBSMA  184  (1979); 

Kaiser  Steel  Corp.,  2  IBSMA  158,  87  I.D.  324  (1980) 

Kaiser  Steel  Corp.  v.  OSM,  Civil  No.  80-656-M, 
D.N.M.   Suit  pending. 


Joeckel,  Raymond  N.,  68  IBLA  195  (1982) 

Joeckel  v.  Watt,  Civil  No.  83-C0171,  D.  Colo. 
Suit  pending. 


Kammerer,  Carlyle,  Jr.,  47  IBLA  246  (1980) 

Mounce  v.  Andrus,  Civil  No.  C80-0240,  D.  Wyo . 
Suit  pending. 


John  Walters  Coal  Co.  v.  OSM,  3  IBSMA  238;  258;  259 
(1981) 

John  Walters  Coal  Co.  v.  Watt,  Civil  No.  81-129, 
E.D.  Ky.   Suit  pending. 


Kanawah  Coal  Co.,  7  IBMA  234  (1977) 

Kanawah  Coal  Co.  v.  Andrus,  No.  77-1089, 
U.S.  Ct.  of  Appeals,  4th  Cir.   Petition  for 
review  denied,  553  F.2d  361  (4th  Cir-  1977). 


Johnson,  Calvin  C. ,  35  IBLA  306  (1978) 


Johnson  v.  Andrus,  Civil  No.  C-78-0377,  D.  Utah. 
Dismissed  with  prejudice,  Mar.  3,  1981. 


Karlson,  Vivian  Sullivan,  60  IBLA  10  (1981) 

Karlson  v.  Watt,  Civil  No.  82-172,  D.  Or. 
Suit  pending. 


Johnson,  Dale,  A-30806  (Sept.  17,  1968) 

Johnson  v.  Udall,  Civil  No.  A-135-68,  D.  Alaska. 
Stipulated  dismissal,  Apr.  10,  1969;  no  appeal. 


Keans,  R.  A.,  A-30183  (Feb.  16,  1965) 

Keans  v.  Udall ,  Civil  No.  2648-ND,  S.D.  Cal . 
Defendant's  motion  to  dismiss  granted, 
Nov.  22,  1965;  no  appeal. 


Johnson,  M.  G. ,  78  I.D.  107  (1971); 
U.S.  v.  Johnson ,  16  IBLA  234  (1974) 

Johnson  v.  Morton,  Civil  No.  CN-LV-74-158,  RDF, 
D.  Nev.  Judgment  for  defendant,  Oct.  18,  1977; 
aff 'd,  Sept.  18,  1980.   No  petition. 


Kee-ah-tha-com-oke-quah,  Estate  of,  IA-974,  975 
(Sept.  16,  1965) 

Couch  v.  Udall,  Civil  No.  66-282,  W.D.  Okla. 
Aff 'd,  265  F.  Supp.  848  (1967);  aff 'd, 
404  F.2d  97  (10th  Cir.  1968);  no  petition. 


Jones,  Edward  Alpheus,  Estate  of,  5  IBLA  138  (1976) 

Sam  v.  U.S. ,  Civil  No.  76-0552.   Dismissed  as 
to  defendants  U.S.,  Dept.  of  the  Interior  &  the 
BIA,  July  30,  1976;  judgment  for  defendant 
Robert  C.  Snashall,  July  30,  1976. 

J.  T.  S,  W.  Coal  Co.  v.  OSM,  3  IBSMA  283  (1981) 

J.  T.  &  W.  Coal  Co.  v.  Watt,  Civil  No.  81-195, 
E.D.  Ky.   Suit  pending. 


Kennerly,  Leo  M.,  Sr.  v.  Billings  Area  Dir.,  BIA, 
8  IBIA  106  (1980) 

Kennerly  v.  U.S.,  Civil  No.  CV-81-3-GP, 
D.  Mont.   Suit  pending. 


Kerr  McGee  Corp.,  Cabot  Corp.,  6  IBLA  108  (1972); 
Petition  for  reconsideration  denied,  May  14,  1974 

Kerr-McGee  Corp.  v.  Morton,  Civil  No.  616-72. 
Dismissed  with  prejudice,  Oct.  22,  1974;  aff d , 
527  F.2d  838  (1975);  no  petition. 


June  Oil  &  Gas,  Inc.,  41  IBLA  394,  86  I.D.  374  (1979) 

June  Oil  &  Gas,  Inc.  v.  Andrus,  Civil  No.  79- 
1334,  D.  Colo.   Judgment  for  defendant,  Jan.  20, 
1981;  appeal  filed  Feb.  11,  1981. 


Kilkaken,  San  Pierre  (Sam  E.  Hill),  Estate  of, 
1  IBIA  299,  79  I.D.  583  (1972);  4  IBIA  242 
(1975);  5  IBIA  12  (1976) 

Sam  v.  Kleppe,  Civil  No.  C-76-14,  E.D.  Wash. 
Dismissed  with  prejudice. 


CLX1V 


Suits  for  Judicial  Review 


King,  John  J.,  A-28543  (Oct.  13,  1960) 

King  v.  Udall ,  Civil  No.  68-61.   Judgment  for 
plaintiff,  Nov.  8,  1961;  rev'd,  308  F.2d  650 
(1962);  no  petition. 


Kurkowski,  Joseph  T. ,  15  IBLA  13  (1974) 

Melcher  v.  Zaidllcz,  Civil  No.  74-34-BLG, 

D.  Mont.   Dismissed  for  want  of  jurisdiction, 

Sept.  4,  1974;  dismissed,  Sept.  11,  1975. 


King,  John  J.,  Fairbanks  033268,  033279 
(Sept.  25,  1964) 

King  v.  Udall,  Civil  No.  2750-64.   Judgment 
for  plaintiffs,  266  F.  Supp.  747  (1967);  on 
May  4,  1967,  a  stipulation  of  voluntary 
dismissal  with  prejudice  signed  by  plaintiffs 
&  all  other  parties. 


King,  John  J.  &  Dorothy  W.,  Fairbanks  034577 
(Oct.  26,  1965) 

King  v.  Udall,  Civil  No.  A-6-66,  D.  Alaska. 
Dismissed  with  prejudice  Apr.  24,  1968. 


Kirk,  Dean,  A-29018a  (Apr.  26,  1963);  Barbara  G. 
Kirk,  A-30022  (Aug.  20,  1963) 


Larsen  v.  Udall,  Civil  No.  1651,  D.  Nev. 
Stipulation  covering  seven  land  entries; 
four  dismissed  as  moot ,  three  dismissed 
with  prejudice. 


Kuykendall  v.  Phoenix  Area  Director,  8  1BIA  76, 
87  I.D.  189  (1980) 

Yavapal-Prescott  Indian  Tribe  v.  Andrus , 
Civil  No.  CIV-80-464  PCT-CLH,  D.  Ariz. 
Suit  pending. 


KVK  Partnership,  69  IBLA  199  (1982) 

KVK  Partnership  v.  Watt,  Civil  No.  83-0044-C, 
D.N.M.   Suit  pending. 


Lade,  Richard  M. ,  A-29121  (Jan.  10,  1963) 

Lade  v.  Udall,  Civil  No.  67-14,  D.  Or. 
Judgment  for  defendant,  295  F.  Supp. 
265  (1968);  aff 'd,  432  F.2d  254  (9th  Cir. 
1970);  no  petition. 

Laeser,  Carolyn  W.,  53  IBLA  336  (1981) 

Laeser  v.  U.S.,  Civil  No.  C-81-0458J,  D.  Utah. 
Suit  pending. 


Kirkpatrick  Oil  Co.,  32  IBLA  329  (1977) 

Kirkpatrick  Oil  &  Gas  Co.  v.  U.S.,  Civil 
No.  CIV-77-1247E,  D.  Okla.   Judgment  for  defen- 
dant Nov.  26,  1979;  appeal  filed  Jan.  18,  1980. 


La  Rue,  W.  Dalton,  Sr.,  69  I.D.  120  (1962) 

La  Rue  v.  Udall,  Civil  No.  2784-62.   Judgment 
for  defendant,  Mar.  6,  1963;  aff 'd,  324  F.2d 
428  (1963);  cert,  denied,  376  U.S.  907  (1964). 


Klatt,  Margaret  L.  &  Allan  P.,  23  IBLA  59  (1975) 

Klatt  v.  Kleppe,  Civil  No.  A76-44  CIV,  D.  Alaska. 
Suit  pending. 


Kottas,  Leo  J.,  73  I.D.  123  (1966) 

Lutzenhiser  v.  Udall,  Civil  No.  1371,  D.  Mont. 
Judgment  for  defendant,  June  7,  1968;  aff 'd , 
432  F.2d  328  (9th  Cir.  1970);  no  petition. 

Krueger,  Max  L.,  65  I.D.  185  (1958) 

Krueger  v.  Seaton,  Civil  No.  3106-58. 
Complaint  dismissed  by  plaintiff,  June  22, 
1959. 

Krumtum,  James  M. ,  A-30838  (Dec.  21,  1967) 

Krumtum  v.  Udall,  Civil  No.  6567,  D.  Ariz. 
Judgment  for  defendant,  Jan.  6,  1970;  no 
appeal. 


La  Rue,  W.  Dalton,  Sr.,  9  IBLA  208  (1973) 

La  Rue  v.  U.S.,  Civil  No.  R-2827,  D.  Nev. 
Judgment  for  defendant,  Mar.  12,  1974;  aff  'd , 
Mar.  2,  1976;  rehearing  denied,  Apr.  21,  1976; 
cert,  denied,  Nov.  1,  1976. 


Larwill,  Langdon  H. ,  A-28697  (May  16,  1963) 

Pacific  Oil  Co.  v.  Udall,  Civil  No.  9406, 
D.  Colo.   Judgment  for  defendant,  273  F.  Supp. 
203  (1967);  aff 'd,  406  F.2d  452  (10th  Cir. 
1969);  cert,  denied,  395  U.S.  978  (1969). 


Laughlin,  Donald  J.,  25  IBLA  41;  On  Reconsideration, 
26  IBLA  154  (1976) 


Laughlin  v.  Kleppe,  Civil  No.  76-237  RDF, 
D.  Nev.   Order  granting  motion  to  transfer  case 
to  Ariz,  granted,  May  4,  1977,  Civil  No.  77- 
380-PHX-WPC,  D.  Ariz.   Suit  pending. 

River  Queen  Corp.  v.  Kleppe,  Civil  No.  CIV  76- 
873  PCT-WPC,  D.  Ariz.   Suit  pending. 
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L.  B.  Samford,  Inc.,  74  I.D.  86  (1967) 

L.  B.  Samford,  Inc.  v.  U.S.,  Ct .  CI.  No.  393- 
67.  Dismissed,  410  F.2d  782  (1969);  no  peti- 
tion. 


Lindgren,  Roy,  43  IBIA  139  (1979) 

Lindgren  v.  And r us,  Civil  No.  C-79-0760  A, 

D.  Utah.   Judgment  for  defendant,  Sept.  3,  1980, 

no  appeal. 


teamed,  James  R. ,  50  IBLA  416  (1981); 
reconsideration  denied,  Jan.  22,  1981 

Learned  v.  Andrus ,  Civil  No.  C81-0009,  D.  Wyo. 
Suit  pending. 


Lee,  Robert  B.,  69  IBLA  255  (1982) 

Lee  v.  Watt,  Civil  No.  83-62,  D.  Mont.   Suit 
pending . 


Lemaire,  Bruce,  63  IBLA  300  (1982) 

Lemaire  v.  Watt,  Civil  No.  82-2069.   Suit 
pending. 


Lewellen,  Charles,  70  I.D.  475  (1963) 


Linn  Land  Co.,  A-28765  (July  12,  1962) 

Linn  Land  Co.  v.  Udall ,  Civil  No.  63-264,  D.  Or. 
Consolidated  with  Forsberg  v.  Udall;  Schmand  v. 
Udall ;  &  Property  Management  Co.  v.  Udall; 
Battle  Mt .  Co.  v.  Udall.   Judgment  for  defendant, 
255  F.  Supp.  382  (1966)  ,  except  per  curiam 
decision  as  to  Battle  Mountain.   Stipulated 
dismissal  on  appeal,  Oct.  13,  1966. 


Liss,  Merwin  E.,  70  I.D.  231  (1963) 

Hope  Natural  Gas  Co.  v.  Udall,  Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Udall,  Civil 
No.  2109-63.   Judgment  for  defendant,  Sept'.  20, 
1965;  per  curiam  decision;  aff 'd,  Apr.  28,  1966; 
no  petition. 


Darling  v.  Udall,  Civil  No.  474-64.   Judgment 
for  defendant,  Oct.  5,  1964;  appeal  voluntarily 
dismissed,  Mar.  26,  1965. 


Lewis,  Perley  M. ,  A-29572  (June  27,  1963) 

Lewis  v.  Udall,  Civil  No.  5003  Phx.,  D.  Ariz. 

Judgment  for  defendant,  July  31,  1967;  amended 

judgment  for  defendant,  May  28,  1968;  aff 'd, 

427  F.2d  673  (9th  Cir.  1970);  cert,  denied, 

400  U.S.  992  (1970). 


Lewis,  Perley  M.  &  Mildred  C,  A-28707  (Dec.  30, 
1963) 

Lewis  v.  Udall ,  Civil  No.  5451  Phx.,  D.  Ariz. 

Judgment  for  defendant,  Mar.  22,  1966;  aff 'd, 

374  F.2d  180  (9th  Cir.  1967);  no  petition. 


Lewis  v.  Supt.,  Eastern  Navajo  Agency,  4  IBIA  147, 
82  I.D.  521  (1975) 

Lewis  v.  Kleppe ,  Civil  No.  CIV-76-223  M,  D.N.M. 
Judgment  for  plaintiff,  July  21,  1977;  no  appeal. 


Lichtenwalner ,  Milton  H. ,  A-28909  et  al .  (June  15, 
1962) 

Miller  v.  Udall ,  Civil  No.  2932-62.   Judgment 
for  defendant,  July  15,  1963;  no  appeal. 


Lichtenwalner,  Milton  H.,  69  I.D.  71  (1962) 

McGahan  v.  Udall ,  Civil  No.  A-21-63,  D.  Alaska. 
Dismissed  on  merits,  Apr.  24,  1964;  stipulated 
dismissal  of  appeal  with  prejudice,  Oct.  5,  1964. 


Lochner,  Floyd  0.,  56  IBLA  271  (1981) 

Lochner  v.  Watt,  Civil  No.  C-81-0321,  D.  Wyo. 
Suit  pending. 

Locke,  Madison  P.,  65  IBLA  122  (1982) 

Locke  v.  Watt,  Civil  No.  82-297  ECR,  D.  Nev . 
Suit  pending. 

Lowey,  Frederick  W.,  40  IBLA  381  (1979) 

Lowey  v.  Andrus ,  Civil  No.  79-3314. 

Gallagher  v.  Andrus ,  Civil  No.  79-3315. 

Ham  v.  Andrus,  Civil  No.  79-3316. 

Heinz  v.  Andrus ,  Civil  No.  79-3317. 

Ross  v.  Andrus,  Civil  No.  79-3318. 

Vitek  v.  Andrus ,  Civil  No.  79-3319. 

For  above  cases: 

Actions  consolidated;  judgment  for  defendant, 

May  28,  1981. 

Lucas,  Leland  M. ,  A-29228  (Dec.  10,  1962) 

Lucas  v.  Udall ,  Civil  No.  5007  Phx.,  D.  Ariz. 
Stipulated  dismissal,  Oct.  10,  1967. 

Lucero,  Richard,  Estate  of,  IA-1435  (June  13,  1966) 

Vaile  v.  Udall,  Civil  No.  6808,  W.D.  Wash. 
Judgment  for  defendant,  May  12,  1967;  summary 
judgment  entered  May  25,  1967;  no  appeal. 
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Lucero,  Richard,  Estate  of,  1  IBIA  46  (1970) 

Vaile  v.  Morton,  Civil  No.  9585,  D.  Wash. 

Judgment  for  defendant,  Jan.  14,  1972;  aff'd, 
Feb.  26,  1974;  no  petition. 


McKinnon,  A.  G. ,  62  I.D.  164  (1955) 

McKinnon  v.  U.S.,  Civil  No.  9433,  D.  Or. 
Judgment  for  plaintiff,  178  F.  Supp. 
913  (1959);  rev'd,  289  F.2d  908  (9th  Cir . 
1961). 


Lujan,  Frank,  40  IBLA  184  (1979) 

Lujan  v.  Dept .  of  the  Interior,  Civil  No.  CIV- 
79-455-C,  D.N.M.   Complaint  dismissed,  Feb.  11, 
1980;  appeal  filed,  Mar.  6,  1980. 


McLaughlin,  Nellie,  61  IBLA  347  (1982) 

General  Electric  Co.  v.  Watt,  Civil  No.  CV- 
82-93-Blg,  D.  Mont.   Suit  pending. 


Lutey,  Bess  May,  76  I.D.  37  (1969) 

Lutey  v.  Dept.  of  Agriculture,  Civil  No.  1817, 
D.  Mont.   Judgment  for  defendant,  Dec.  10,  1970; 
no  appeal. 


McLean,  Alvina  Beauvois,  Estate  of,  IA-D-27 
(Feb.  14,  1969);  IA-D-30  (July  24,  1969) 

McLean  v.  Hickel,  Civil  No.  2721-69,  D.C. 
Judgment  for  defendant,  Mar.  13,  1970; 
dismissed  for  lack  of  prosecution,  Apr.  9, 
1971. 


Maclsaac,  Joseph,  8  IBLA  51  (1972) 

Maclsaac  v.  Morton,  Civil  No.  A-6-73,  D.  Alaska. 
Dismissed  with  prejudice  for  want  of  prosecution 
by  plaintiff,  Dec.  19,  1974. 


McMaster,  Elizabeth  C.  Jensen,  5  IBIA  61,  83  I.D. 
145  (1976) 

McMaster  v.  Dept.  of  the  Interior,  Civil 

No.  C76-129T,  W.D.  Wash.   Dismissed,  June  29, 

1978. 


McDade,   James   W.,    3   IBLA   226    (1971) 

McDade  v.   Morton,    Civil    No.  2437-71.      Judgment 

for  defendant,    353  F.    Supp.  1006  (1973);   per 

curiam  decision,   aff'd,    494  F.2d   1156    (D.C.    Cir. 
1974);   no  petition. 


McDonald,   Richard  E. ,    56   IBLA  12    (1981) 

McDonald   v.    Watt,    Civil    No.    C81-0288,    D.    Wyo. 
Suit   pending. 


McGarry,    Sheridan  L.,   A-28759   (Jan.    26,    1962) 

McGarry  v.    Udall,    Civil   No.    1262-62.      Judgment 
for  defendant,    216   F.    Supp.    314    (1962);   no 
petition. 


Mclntyre,   Carmel   J.,    4  ANCAB   24,    86  I.D.    663   (1979) 

Mc In tyre  v.   Andrus,    Civil   No.    A79-391   CIV, 
D.    Alaska.      Suit    pending. 

McKenna,   Elgin  A.,    74   I.D.    133   (1967) 

McKenna  v.    Udall,    Civil    No.    2001-67.      Judgment 
for  defendant,    Feb.    14,    1968;   aff'd,    418  F.2d 
1171   (1969);   no   petition. 

McKenna  v.   Hickel ,   Civil   No.    2401,    D.    Ky. 
Dismissed   with   prejudice,   May  11,    1970. 


McNeil,   Wade,    64   I.D.    423   (1957) 

McNeil  v.  Seaton,  Civil  N0./648-58.  Judgment 
for  defendant,  June  5,  1959  (opinion);  rev'd , 
281    F.2d   931   (1960);   no   petition. 

McNeil  v.    Leonard,    Civil   No.    2226,    D.   Mont. 
Dismissed,    199   F.    Supp.    671    (1961);    Order, 
Apr.    16,    1962. 

McNeil   v.    Udall,    Civil    No.    678-62.      Judgment 
for   defendant,    Dec.    13,    1963   (opinion);    aff'd, 
340  F.2d   801   (1964);   cert,   denied,    381   U.S.    904 
(1965). 


McNeil,   Wade,   A-30736   (Apr.    20,    1967) 

McNeil   v.    Udall,    Civil    No.    2705,    D.    Mont. 
Judgment   for  defendant,    Feb.    6,    1969   (opinion): 
no  appeal. 


McTiernan,   J.   W.,    11   IBLA  284    (1973) 

McTiernan  v.    Franklin,    Civil    No.    73-481-B, 
W.D.    Okla.      Dismissed,   Apr.    4,    1974;    aff'd, 
Jan.    7,    1975. 


McTiernan,    J.    W. ,    14    IBLA   369    (1974) 

McTiernan  v.  Morton,  Civil  No.  FS-74-42-C, 
W.D.  Ark.  Judgment  for  defendant,  Feb.  4, 
1977. 
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Marathon  Oil  Co.,  16  I3LA  298,  81  I.D.  447  (1974); 
Atlantic  Richfield  Co.,  16  IBLA  329,  81  I.D.  457 
(1974) 

Marathon  Oil  Co.  v.  Morton,  Civil  No.  C  74-179, 
D.  Wyo. 

Marathon  Oil  Co.  v.  Morton,  Civil  No.  C  74-180, 
D.  Wyo. 

Atlantic  Richfield  Co.  v.  Morton,  Civil  No.  C 
74-181,  D.  Wyo. 

For  above  cases: 

Actions  consolidated;  judgment  for  plaintiff, 
407  F.  Supp.  1301  (1975);  aff 'd,  556  F.2d  982 
(10th  Cir.  1977). 

Marclnko,  Edward,  56  IBLA  289  (1981) 

Marclnko  v.  Watt,  Civil  No.  C81-320,  D.  Wyo. 
Suit  pending. 

Marsh,  Andrew  Jackson,  Estate  of,  4  IBIA  106  (1975) 

Ling  v.  Frizzell,  Civil  No.  C-75-200,  E.D.  Wash. 
Judgment  for  defendant,  Jan.  27,  1976. 

Matchett,  Roy  L. ,  IBCA-826-2-70  (Feb.  26,  1971) 

Matchett  v.  U.S. ,  Ct .  CI.  40-72.   Dismissed  with 
prejudice,  Sept.  25,  1973. 

Mathis,  Bill,  61  IBLA  131  (1982) 

Western  Reserves  Oil  Co.  v.  Watt,  CV82-76-Blg. , 
D.  Mont.   Suit  pending. 

Mathis,  Billy,  A-30512  (July  6,  1966) 

Mathis  v.  Udall ,  Civil  No.  6833,  D.N.M. 
Dismissed  with  prejudice,  Jan.  6,  1967; 
rendered  moot  by  P.L.  89-365. 

Matthews,  George  C,  19  IBLA  215  (1975) 

Matthews  v.  BLM  Executive  Dir.,  Civil  No.  79- 
1295-CIV-NCR,  S.D.  Fla.   Dismissed,  Jan.  21, 
1980;  no  appeal. 

Matthews,  Guy  A.,  58  IBLA  246  (1981) 

Matthews  v.  Watt,  Civil  No.  CIV  81-1355, 
D.  Idaho.   Suit  pending. 

May,  Ralph  E.,  A-29014  (Jan.  30,  1962) 

May  v.  Udall,  Civil  No.  1379-62.   Dismissed 
with  prejudice,  Mar.  22,  1963;  no  appeal. 


Maynahonah,  Oliver,  Estate  of,  IA-1522  (No  decision), 
IA-T-1  (June  30,  1966) 

Kadayso  v.  Udall ,  Civil  No.  66-281,  W.D.  Okla. 
Dismissed  with  prejudice,  Feb.  8,  1967. 


Mecham,  Allan  E.,  A-30244  (Dec.  23,  1964) 

Mecham  v.  Udall,  Civil  No.  C-22-65,  D.  Utah. 

Motion  to  dismiss  granted,  May  11,  1965; 

aff 'd,  369  F.2d  1  (10th  Cir.  1966);  no  petition. 


Megna,  Salvatore,  65  I.D.  33  (1958) 

Megna  v.  Seaton,  Civil  No.  468-58.   Judgment  for 
plaintiff,  Nov.  16,  1959;  motion  for  recon- 
sideration denied,  Dec.  2,  1959;  no  appeal. 

Garigan  v.  Udall,  Civil  No.  1577  Tux.,  D.  Ariz. 
Preliminary  injunction  against  defendant, 
July  27,  1966;  supp.  decision  rendered  Sept.  7, 
1966;  judgment  for  plaintiff  May  16,  1967;  no 
appeal . 


Mesa  Petroleum  Co.,  47  IBLA  66  (1980) 


Mesa  Petroleum  Co.  v.  Andrus,  Civil  No.  CIV-80- 
288-PCT-CAM,  D.  Ariz.   Suit  pending. 


Messbauer,  Arthur  J.,  59  IBLA  173  (1981) 

Messbauer  v.  Watt,  Civil  No.  C-82-0023A, 
D.  Utah.   Suit  pending. 


Meva  Corp.,  76  I.D.  205  (1969) 

Meva   Corp.   v.    U.S.,    Ct .    CI.    No.    492-69. 
Judgment    for  plaintiff,    511    F.2d   548   (1975). 


Michigan  Wisconsin   Pipeline   Co.,    54   IBLA  190   (1981) 

Michigan  Wisconsin   Pipeline   Co.   v.   Watt, 
Civil    No.    81-883D,   W.D.    Okla.      S  ui  t^Jend  i  ng  . 


Mickunas,   Albert   P.,   12   IBLA   275   (1973) 

Mickunas  v.   Morton,    Civil    No.    74-1820  WPG, 
CD.    Cal.      Dismissed   with  prejudice,    Sept.    30, 
1974;    dismissed,   May   14,    1976;    rehearing  denied, 
June    3,    1976;    cert,   denied,   Nov.    8,    1976. ~~ " 


Miller,    Donald   E.,    2   IBLA   309  (1971);    15    IBLA  95 
(1974) 

Miller  v.   Hickel,    Civil   No.    C-70-2328, 
D.    Cal.      Remanded    to    the    Dept .    for    further 
proceedings,    July   5,    1973;   dismissed   with 
prejudice,    Feb.    6,    1975. 
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Miller,    Duncan,   A-27620   (July    28,    1958) 

Miller  v.    Seaton,    Civil    No.    346-60.      Judgment 
for  defendant,    Feb.    23,    1961;    aff 'd,    307    F.2d 
676   (1962);   cert,   denied,    371   U.S.    967    (1963); 
rehearing  denied,    372  U.S.    950   (1963). 


Miller,    Duncan,    66   I.D.    388   (1959) 

Cuccia  &   Shell   Oil   Co.   v.    Udall ,    Civil   No.    562- 
60.      Judgment   for  defendant,    June   27,    1961;   no 
appeal . 


Miller,   Duncan,   A-28008   (Aug.    10,    1959);    A-28093 
et   al.    (Oct.    30,    1959);    A-28133   (Dec.    22,    1959); 
A-28378   (Aug.    5,    1960);   A-28258  et   alj,    (Feb.    10, 
1960) 

Miller  v.  Udall,  Civil  No.  3470-60.  Judgment 
for  defendant,  June  23,  1961;  aff'd,  304  F.2d 
944   (1962);   no  petition. 


Miller,   Duncan,    A-28057   (Oct.    16,    1959);    A-28398 
(Aug.    31,    1960);   A-28359    (July  18,    1960);    A-28433 
(Aug.    30,    1960);    A-28293;    A-28436    (June    7,    1960); 
A-27897;    A-27914;   A-27923;   A-27930;   A-28003; 
A-28014   (Mar.    31,    1959);    A-27810   (Jan.    16,    1959) 

Miller  v.    Udall ,   Civil    No.    3931-60.      Judgment 
for   defendant,   Apr.    4,    1963;    aff'd,    per   curiam 
decision,    Feb.    7,    1964;   no  petition. 

Miller  v.  Udall,  Civil  No.  1642-64.  Dismissed 
with  prejudice,  Aug.  13,  1964;  aff'd,  Jan.  12, 
1965;   no   petition. 


Miller,   Duncan,   A-28647   (July  20,    1961) 

Miller  v.    Udall ,    Civil   No.    3409-61.      Judgment 
for  defendant,   May   21,    1963;   no  appeal. 


Miller,    Duncan,   A-29312   (Jan.    29,    1962) 

Miller  v.   Udall,    Civil   No.    1381-62.      Judgment 
for   defendant,    Nov.    21,    1962    (opinion);    appeal 
dismissed    Apr.    12,    1963. 


Miller,    Duncan,    A-28937    (Sept.    25,    1962);    A-29041 
(Nov.    7,    1962) 

Miller  v.    Udall,    Civil   No.    4003-62.      Dismissed 
for  want   of   prosecution,   May   1966. 


Miller,   Duncan,   A-29365   (July  1,    1963);   A-29521 
(Aug.    29,    1963);    A-29633   (Sept.    5,    1963) 

Miller  v.    Udall,    Civil   No.    2413-63.      Dismissed, 
Oct.    2,    1967;   no   appeal. 


Miller,    Duncan,    70   I.D.    1   (1963) 

Miller  v.    Udall ,    Civil   No.    931-63.      Dismissed 
for   lack  of   prosecution,   Apr.    21,   1966;   no 
appeal . 


Miller,   Duncan,    71    I.D.    121   (1964) 

Mcintosh  v.    Udall,    Civil    No.    1522-64.      Judgment 
for  defendant,    June   29,    1965;   no  appeal. 


Miller,   Duncan,   A-28528  et   alN    (Feb.   10,    1960) 

Lewis  v.    Udall,    Civil    No.    3904-60.      Judgment 
for   defendant,    June   23,    1961;   aff'd,    304  F.2d 
944   (1962);   no   petition. 


Miller,   Duncan,    A-29900   (Mar.    5,    1964);    A-30067 
(Mar.   12,    1964) 

Miller  v.    Udall,   Civil   No.    689-64.      Dismissed 
for   failure   to   prosecute,    July   6,    1966. 


Miller,    Duncan,   A-28509    (Oct.    20,    1960) 

Miller   v.    Udall,    Civil    No.    187-61.      Judgment 
for  defendant,   May   24,    1963;   no   appeal. 


Miller,   Duncan,    A-28172   (Feb.    11,   1960);    A-28267 
(June   8,    1960) 

Miller  v.    Udall,    Civil    No.    3932-60.      Judgment 
for  defendant,    May    22,    1963;    aff'd,    Feb.    7, 
1964;   no  petition. 

Miller  v.  Udall ,  Civil  No.  1642-64.  Dismissed 
with  prejudice,  Aug.  13,  1964;  aff'd,  Jan.  12, 
1965;   no  petition. 


Miller,   Duncan,   A-30213   (Apr.    8,    1964);    A-30192 
(Apr.    9,    1964);   A-30212    (July   13,    1964) 

Miller   v.    Udall,    Civil    No.    1829-64.      Judgment 
for   defendant,    Sept.    28,    1965;   no   appeal. 


Miller,   Duncan,   A-30122   (Sept.    23,    1964);    A-30451 
(Nov.    17,    1965) 

Miller  v.  Udall ,  Civil  No.  2543-64.  Motion 
to  amend  granted,  Feb.  15,  1966;  dismissed, 
Apr.    3,    1969;   no  appeal. 


Miller,   Duncan,   A-28586;    A-28633;   A-28671;   A-28686 
(Jan.    25,    1961) 

Miller   v.    Udall,    Civil    No.    1268-61.      Judgment 
for  defendant,    Sept.    28,    1962;   appeal   dismissed 
(1963). 


Miller,    Duncan,   A-30270   (May    5,    1965) 

Miller  v.  Udall,  Civil  No.  C-153-65,  D.  Utah. 
Judgment  for  defendant,  Nov.  15,  1965;  aff'd, 
368  F.2d   548   (10th  Cir.    1966);   no  petition. 


CLXIX 


Suits   for   Judicial    Review 


Miller,   Duncan,   A-30434    (June   8,    1965) 

Miller  v.    Udall,    Civil    No.    9477,    N.D.    Cal . 
Judgment    for  defendant,    June    27,    1966;   no 
appeal. 

Miller,    Duncan,   A-30393   (June   30,    1965) 

Miller  v.    Udall,    Civil    No.    2384-65.      Judgment 
for  defendant,   Oct.    12,    1966;    dismissed   May   22, 
1967;   supp.   complaint   dismissed   June   12,    1967; 
appeal   dismissed   Apr.    12,    1968;    petition   for 
mandamus   denied,   Oct.    14,    1968. 

Miller,   Duncan,   A-30517    (Apr.    28,    1966) 

Miller  v.    Udall,    Civil   No.    5047,   D.    Wyo. 
Judgment    for  defendant,   Aug.    11,    1966;   appeal 
dismissed,    Sept.    14,   1967. 

Miller,    Duncan,   A-30546   (Aug.    10,    1966);    A-30566 
(Aug.   11,    1966);    73   I.D.    211    (1966) 

Miller   v.    Udall,    Civil    No.    C-167-66,    D.    Utah. 
Dismissed   with   prejudice,   Apr.    17,    1967;   no 
appeal. 

Miller,    Duncan,   A-30570   (Aug.    3,    1966) 

Miller  v.    Udall ,    Civil    No.   A-139-66,   D.    Alaska. 
Judgment    for  defendant,    Mar.   13,    1967;   motion 
for   reconsideration  denied,    Sept.    19,   1967; 
no  appeal. 

Miller,    Duncan,   A-30669   (Nov.    8,    1966) 

Miller  v.    Dir.,    BLM,    Civil    No.    779,    D.    Mont. 
Judgment    for   defendant,   Apr.    25,    1969;   no 
appeal. 


Miller,   Duncan,   A-30628   (Nov.    16,    1966);   A-30684 
(Jan.    19,    1967);    A-30708   (Nov.    16,    1966); 
A-30797   (Sept.    12,    1967) 

Miller  v.    Secretary  of   the   Interior,    Civil 
No.    7334,    D.N.M.      Dismissed   with   prejudice, 
Aug.    28,    1968;   motion   to   set   aside  judgment 
denied,    Sept.    24,    1968;   motion   for   recon- 
sideration denied,    Nov.    4,    1968. 


Miller,   Duncan,   A-30891    (Mar.    5,    1968) 

Miller  v.    Udall ,    Civil    No.    745-68.      Dismissed 
with    prejudice,    Oct.    14,    1968;   no   appeal. 


Miller,   Duncan,   A-30924   (Nov.    13,    1968);    A-30934 
(Nov.    22,    1968);    A-30966   (Oct.    29,    1968);    A-31054 
(Aug.    21,    1969) 

Miller  v.    Secretary  of   the    Interior,    Civil 
No.    52-69.      Amended   complaint   dismissed 
without    prejudice,    July    20,    1970;   motion   to 
reinstate   case   denied,    Jan.    6,    1972;   motion 
for   reconsideration  denied,    Feb.    7,    1972. 


Miller,    Duncan,   A-31087    (Feb.    4,    1970);    A-31095 
(Feb.    2,    1970);   A-31148   (Mar.    2,    1970);    A-31159 
(Mar.    2,    1970) 

Miller  v.    Officers,   BLM  &   Dept.   of   the    Interior, 
Civil   Mo.    1393-70.      Dismissed   for   failure    to 
prosecute,    Jan.    4,    1971;    no  appeal. 


Miller,    Duncan,    4   IBLA   274    (1972) 

Miller  v.    Adjudicative   Officers  of   the 
U.S.   Geological   Survey  &   BLM,    Civil   No.    73-C-96, 
N.D.    Okla.      Dismissed   with  prejudice,   Nov.    2, 
1973;   motion    for   rehearing  denied,    Nov.    14,    1973; 
appeal   dismissed,    Feb.    8,    1974. 


Miller,   Duncan,    6   IBLA   283   (1972);    6   IBLA   507    (1972); 
7   IBLA   343   (1972) 

Miller   v.    Adjudicative   Officers   of   BLM,   Civil 
No.    1757-72.      Judgment    for   defendant,    Feb.    7, 
1973;  motion  to   set   aside  judgment   denied, 
Mar.    5,    1973. 


Miller,    Duncan,    7   IBLA   343   (1972);    16   IBLA   24   (1974); 
16   IBLA   71    (1974);    16   IBLA   379   (1974) 

Miller  v.    BLM,    Civil    No.    74-1488.      Dismissed, 
Dec.    4,    1974. 

Miller  v.    Adjudicative   Officers   of   the   Billings 
BLM,    Civil    No.    74-53-BLG,   D.   Mont.      Dismissed, 
Oct.    31,   1974;   motion   to   amend   complaint  denied, 
Dec.    18,    1974. 

Miller  v.    Adjudicative   Officers   of   the   Billings 

BLM,    Civil   No.    1146,   D.   Mont.      Dismissed, 

June    29,    1973;   appeal   not   pursued   by  plaintiff. 

Miller  v.   Officers  of   the   Dept.   of   the    Interior, 
Civil    No.    76-48  BLG,    D.   Mont.      Dismissed,   Nov.    4, 
1976. 


Miller,   Duncan,    10   IBLA   27   (1973) 

Miller  v.   Admin.   Officers  of   the   BLM  &   Dept. 


of   the   Interior,    Civil    No.    1035-73.      Dismissed, 
Oct.    30,    1973;   motions    for   reconsideration 
denied   respectively,    Dec.    4,    1973,    Jan.    4,    1974, 
Apr .    5 ,    1974;   appeal   dismissed,   &    Aug.    27,    1975; 
motion   for    rehearing   denied,    Aug.    27,    1975; 
motion    for    reconsideration   denied,    Nov.    6,    1975; 
application    for   extension   of    time    to    file   writ 
of  cert,    filed;   no   petition. 
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Miller,  Duncan,  12  IBLA  199,  201,  206  (1973); 

IBLA  73-319,  406,  407,  410,  411,  412;  IBLA  74-12, 
16  (Order  of  dismissal  dated  July  17,  1973) 

Miller  v.  IBLA,  Civil  No.  1929-73.   Dismissed, 
Feb.  15,  1974;  appeal  dismissed,  Aug.  27,  1975; 
motion  for  rehearing  denied ,  Aug.  27,  1975; 
motion  for  reconsideration  denied,  Nov.  6,  1975; 
application  for  extension  of  time  to  file  writ 
of  cert,  filed;  no  petition. 


Miller,  Duncan,  12  IBLA  201  (1973);  12  IBLA  206 


(1973) 


Miller  v.  Admin.  Officers,  California  BLM, 
Civil  No.  S-2471,  D.  Cal .   Dismissed,  June  25, 
1973;  motion  for  rehearing  filed  June  29,  1973. 

Miller,  Duncan,  15  IBLA  275  (1974);  Order,  May  13, 

1974 

Miller  v.  Operating  Officers,  BLM,  Civil 
No.  74-1116.   Dismissed,  Oct.  22,  1974;  no 
appeal . 


Mollring,  Howard  S.,  A-29498  (July  26,  1963) 

Mollrlng  v.  Keough,  Civil  No.  C-200-63, 
D.  Utah.   Judgment  for  defendant,  Jan.  8, 
1964;  no  appeal. 


Mornington,  Donald  E.,  42  IBLA  380  (1979) 

Monington  v.  Andrus ,  Civil  No.  C79-366,  D.  Wyo. 
Aff 'd,  Apr.  11,  1980;  no  appeal. 


Monsanto  Co.,  51  IBLA  271  (1980) 

Monsanto  Co.  v.  Watt,  Civil  No.  81-A-272, 
D.  Colo.  Judgment  for  plaintiff,  Jan.  5, 
1982. 


Monturah  Co.,  10  IBLA  347  (1973) 

Pashayan  v.  Morton,  Civil  No.  74-1083  (9th 
Cir.).   Dismissed  for  lack  of  jurisdiction, 
Apr.  24,  1974;  Civil  No.  F-74-5-Civ,  E.D.  Cal, 
Dismissed  without  prejudice,  Apr.  11,  1974. 


Miller,  Duncan,  19  IBLA  133  (1975);  19  IBLA  188 
(1975);  20  IBLA  1  (1975);  20  IBLA  9  (1975); 
20  IBLA  19  (1975);  21  IBLA  50  (1975);  22  IBLA 
52  (1975);  IBLA  75-379  (dismissed  by  Order, 
Mar.  20,  1975);  IBLA  75-365  (dismissed  by  Order, 
Mar.  24,  1975);  IBLA  75-251,  75-289,  75-326, 
75-327,  75-382,  75-426  (dismissed  by  Orders, 
Apr.  30,  1975);  IBLA  75-278  (dismissed  by  Order, 
May  22,  1975) 
See  also  Evelyn  R.  Robertson 

Miller  v.  The  Hon.  Secretaries  of  the  Interior, 
Civil  No.  75-0905.   Complaint  dismissed,  Aug.  8, 
1975;  reconsideration  denied,  Sept.  16,  1975. 
Appeal  dismissed,  Oct.  12,  1976. 

Miller  v.  The  Hon.  Secretaries  of  the  Interior, 
Civil  No .  75-2138.   Dismissed;  appeal  dismissed . 


Mimick,  John  R. ,  25  IBLA  107  (1976) 

Mimick  v.  Kleppe ,  Civil  No.  76-0-240,  D.  Neb. 
Dismissed  without  prejudice,  Dec.  21,  1976. 


Mitchell  Energy  Corp.,  32  IBLA  244  (1977) 

Mitchell  Energy  Corp.  v.  Andrus,  Civil 
No.  77-2165.   Judgment  for  defendant, 
Nov.  30,  1978;  no  appeal. 


Moore,  Bobby  Lee,  72  I.D.  505  (1965); 

Anquita  L.  Kluenter ,  A-30483  (Nov.  18,  1965) 

Lewis  v.  GSA,  Civil  No.  3253,  S.D.  Cal.   Judg- 
ment for  defendant,  Apr.  12,  1965;  aff 'd, 
377  F.2d  499  (9th  Cir.  1967);  no  petition. 

Morgan,  Henry  S.,  65  I.D.  369  (1958) 

Morgan  v.  Udall ,  Civil  No.  3248-59.   Judgment 
for  defendant,  Feb.  20,  1961  (opinion);  aff 'd, 
306  F.2d  799  (1962);  cert,  denied,  371  U.S.  941 
(1962). 

Morrison-Knudsen  Co.,  64  I.D.  185  (1957) 

Morrison-Knudsen  Co.  v.  U.S.,  Ct .  CI.  No.  239- 
61.   Remanded  to  Trial  Comm'r,  345  F.2d  833 
(1965);  Commr's  report  adverse  to  U.S.  issued 
June  20,  1967;  judgment  for  plaintiff, 
397  F.2d  826  (1968);  part  remanded  to  the 
Board  of  Contract  Appeals;  stipulated  dismis- 
sal on  Oct.  6,  1969;  judgment  for  plaintiff, 
Feb.  17,  1970. 

Mosely,  Jack  M. ,  62  IBLA  220  (1982) 

Mosely  v.  Dept.  of  the  Interior,  Civil  No.  82- 
1560.   Suit  pending. 


Mollohan,  H.  P.,  A-29335  (July  8,  1963) 

Mollohan  v.  Gray,  Civil  No.  4877  Phx., 
D.  Ariz.   Judgment  for  defendant,  Nov.  13, 
1967;  aff 'd,  413  K.2d  349  (9th  Cir.  1969); 
no  petition. 


Moss,  Mildred  A.,  28  IBLA  364  (1977); 
Reconsideration  denied,  Mar.  18,  1977 

Moss  v.  Andrus,  Civil  No.  CIV  77-234  B, 
D.N.M.  Judgment  for  defendant,  Nov.  1, 
1977;  aff'd,  Sept.  20,  1978. 
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Mountain  Enterprises  Coal  Co.,  3  IBSMA  338, 
88  I.D.  861  (1981) 

Mountain  Enterprises  Coal  Co.  v.  Secretary 
of  the  Interior,  Civil  No.  81-03 23=B; 
W.D.  Va.   Suit  pending. 


Moves  Camp,  Winnie,  Estate  of,  7  IBIA  266  (1979) 

Moves  Camp  v.  Andrus,  Civil  No.  80-5020,  D.S.D. 
Suit  pending. 


New  England  Fish  Co. ,  42  IBLA  200  (1979) 

New  England  Fish  Co.  v.  Sorenson,  Civil 
No.  A79-283  CIV,  D.  Alaska.   Suit  pending. 


New  York  State  Natural  Gas  Corp.,  A-28687  (July  19, 
1962) 

Wasserman  v.  Udall,  Civil  No.  3207-62. 

Judgment  for  defendant,  234  F.  Supp.  651  (1964); 

no  appeal. 


Munsey  v.  Smitty  Baker  Coal  Co.,  1  IBMA  208  (1972): 
8  IBMA  43  (1977) 

Munsey  v.  Morton,  No.  72-2095,  U.S.  Ct .  of 
Appeals,  D.C.  Cir.   Vacated  &  remanded, 
507  F.2d  1202  (1974)": 


Nicholas,  Jess  H. ,  Jr.,  A-30065  (Oct.  13,  1964) 

Nicholas  v.  Udall,  Civil  No.  A-67-64,  D.  Alaska. 
Judgment  for  defendant,  Sept.  17,  1965;  af f  'd , 
385  F.2d  177  (9th  Cir.  1967);  no  petition. 


Munsey  v.  Smitty  Baker  Coal  Co.,  8  IBMA  43,  84  I.D. 
336  (1977) 

Munsey  v.  Andrus,  No.  77-1619,  U.S.  Ct .  of 
Appeals,  D.C.  Cir.   Suit  pending. 


Naartex  Consulting  Corp.,  48  IBLA  166  (1980) 

Naartex  Consulting  Corp.  v.  Watt,  Civil 
No.  81-1540.   Suit  pending. 


Ninlnger,  Robert  P.,  16  IBLA  200  (1974) 

Nininger  v.  Morton,  Civil  No.  74-1246.   Defen- 
dant's motion  for  summary  judgment  granted, 
Mar.  20,  1975;  no  appeal. 


NL  Baroid  Petroleum  Services,  60  IBLA  90 


(1981) 


NL  Industries,  Inc.  v.  Watt  ,  Civil  No .  CV-LV- 
82-176  RDF,  D.  Nev.   Suit  pending. 


Navajo  Persons  Who  Reside  on  Black  Mesa  in  Arizona, 
Uniform  Relocation  Assistance  Appeal  of, 
1  0HA  292  (1976) 

Austin  v.  Thompson ,  Civil  No.  CIV-76-418- 
PCT-CAM,  D.  Ariz.   Judgment  for  defendant, 
Jan.  20,  1978;  aff  'd,  638  F.2d  113  (9th  Cir. 
1981);  no  petition. 


Noren,  Leonard  E.,  A-27583  (Sept.  13,  1960) 

Noren  v.  Beck,  Civil  No.  2139  ND,  S.D.  Cal. 
Judgment  for  defendant,  199  F.  Supp.  708  (1961). 

Noren  v.  Beck,  Civil  No.  2347  ND,  S.D.  Cal. 
Judgment  for  plaintiff,  Sept.  17,  1965; 
rev'd  &  remanded  sub  nom.  McCarthy  v.  Noren; 
rev'd  £  remanded  ,~370"T72"d  845  (9th  Cir.  1966) ; 
cert,  denied,  387  U.S.  917  (1967). 


Navajo  Tribe  of  Indians  v.  Utah,  12  IBLA  1, 
80  I.D.  441  (1973) 

Navajo  Tribe  of  Indians  v.  Morton,  Civil 
No.  C-308-73,  D.  Utah.   Dismissed  with 
prejudice,  Jan.  4,  1979. 


North  Star  Aviation  Corp.,  IBCA-741  (May  19,  1969) 

North  Star  Aviation  Corp.  v.  U.S. ,  Ct .  CI. 
No.  264-69.   Commr's  report  adverse  to  U.S. 
issued  Dec.  10,  1971;  judgment  for  plaintiff, 
458  F.2d  64  (1972). 


Neff,  Charles  Y. ,  64  IBLA  234  (1982) 

Neff  v.  Watt,  Civil  No.  C82-0337,  D.  Wyo. 
Suit  pending. 


Nevada  Pacific  Co.,  46  IBLA  208  (1980) 

Nevada  Pacific  Co.  v.  Andrus,  Civil  No.  CV-LV 
80-431  HEC,  D.  Nev.   Suit  pending. 

Nevitt,  Richard  L. ,  47  IBLA  257  (1980) 

Nevitt  v.  Andrus,  Civil  No.  A80-226  CIV, 
D.  Alaska.   Suit  pending. 


Northwest  Citizens  for  Wilderness  Mining,  33  IBLA 
317  (1978) 

Northwest  Citizens  for  Wilderness  Mining  Co. 
v.  BLM,  Civil  No.  78-46-M,  D.  Mont.   Suit 
pending. 


Oelschlaeger,  Richard  L. ,  67  I.D.  237  (1960) 

Oelschlaeger  v.  Udall,  Civil  No.  4181-60. 
Dismissed,  Nov.  15,  1963;  case  reinstated, 
Feb.  19,  1964;  remanded,  Apr.  4,  1967;  rev'd 
&  remanded  with  directions  to  enter  judgment 
Tor  appellant,  389  F.2d  974  (1968);  cert. 
denied,  392  U.S.  909  (1968). 
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O'Grady,    Valentine  M.,   Adm'r  of   Estate  of, 
47    IBLA  83   (1980) 

O'Grady  v.   Andrus ,    Civil   No.    80-1782.      Suit 
pending. 


Oil  &  Gas  Leasing  on  Lands  Withdrawn  by  Executive 
Orders  for  Indian  Purposes  in  Alaska,  70  I.D.  166 
(1963) 

Pease  v.  Udall,  Civil  No.  760-63,  D.  Alaska. 
Withdrawn  Apr.  18,  1963. 

Superior  Oil  Co.  v.  Bennett,  Civil  No.  A-17-63, 
D.  Alaska.   Dismissed,  Apr.  23,  1963. 

Native  Village  of  Tyonek  v.  Bennett ,  Civil 
No.  A-15-63,  D.  Alaska.   Dismissed,  Oct.  11, 
1963. 


O'Neill,  Joseph  I.,  Jr.,  A-30488  (Apr.  19,  1966); 
A-30488  (Supp.)  (Dec.  7,  1966) 

O'Neill  v.  Udall,  Civil  No.  3556-SD-K, 
S.D.  Cal.   Remanded  to  the  Dept .  for  clari- 
fication of  Dept.  decision,  Aug.  12,  1966; 
Order  denying  defendant's  motion  for  summary 
judgment,  without  prejudice  &  remanding  case 
for  clarification  of  the  affirmance  of  the 
Dept.  decision,  Mar.  8,  1967;  no  appeal; 
stipulated  dismissal,  Nov.  22,  1971. 


Ore,  Clarence  C,  4  OHA  125  (1981). 

Order  staying  decision  dated  Mar.  27,  1981; 
Order  modifying  decision  dated  June  18,  1981. 
Petition  for  reconsideration  denied  by  Order 
dated  July  28,  1981. 

Beatty  v.  BLM,  Civil  No.  81-1066-K-I,  S.D.  Cal 
Suit  pending. 


Pease  v.  Udall ,  Civil  No.  A-20-63,  D.  Alaska. 
Dismissed,  Oct.  29,  1963  (oral  opinion);  aff 'd, 
332  F.2d  62  (9th  Cir.  1964);  no  petition. 

Gucker  v.  Udall ,  Civil  No.  A-39-63,  D.  Alaska. 
Dismissed  without  prejudice,  Mar.  2,  1964;  no 
appeal. 


Oil  Resources,  Inc.  ,  28  IBLA  394,  84  I.D.  91  (1977) 

Oil  Resources,  Inc.  v.  Andrus,  Civil  No.  C-77- 
0147,  D.  Utah.   Suit  pending. 

Old  Ben  Coal  Corp.,  81  I.D.  428;  436;  440  (1974) 

Old  Ben  Coal  Corp.  v.  IBMA,  Nos .  74-1654, 
74-1655,  74-1656,  U.S.  Ct .  of  Appeals  for  the 
7th  Cir.   Board's  decision  aff 'd,  523  F.2d  25 
(7th  Cir.  1975). 


Oregon  Portland  Cement  Co.,  66  IBLA  204 
(1982) 

Oregon  Portland  Cement  Co.  v.  Watt,  Civil 
No.  82-1087,  D.  Or.   Suit  pending. 


Ounalashka  Corp.,  1  ANCAB  104,  83  I.D.  475  (1976) 

Ounalashka  Corp.  v.  Kleppe ,  Civil  No.  A76-241 
CIV,  D.  Alaska.   Suit  pending. 

Oyate,  Inc.,  IA-2629 

Oyate,  Inc.  v.  Morton,  Civil  No.  687-73. 
Dismissed,  Jan.  7,  1974. 

Pacific  Power  &  Light  Co.,  45  IBLA  127  (1980) 

Pacific  Power  &  Light  Co.  v.  Andrus ,  Civil 
No.  C80-0073,  D.  Wyo.   Suit  pending. 


Old  Ben  Coal  Co.,  82  I.D.  355  (1975) 

United  Mine  Workers  of  America  v.  IBMA, 
No.  75-1852,  U.S.  Ct .  of  Appeals,  dTcT  Cir. 
Vacated  &  remanded  with  instructions  to  dismiss 
as  moot,  June  10,  1977. 


Pack,  P.  E.,  30  IBLA  166,  84  I.D.  192  (1977); 
On  Reconsideration,  38  IBLA  23,  85  I.D.  408 
(1978) 

Runnel Is  v.  Andrus,  Civil  No.  C-77-0268, 
D.  Utah.   Rev'd  &  remanded  to  Bureau  of  Land 
Management  for  issuance  of  the  leases,  Feb.  19, 
1980;  no  appeal. 


Old  Ben  Coal  Co.,  84  I.D.  459  (1977) 


United  Mine  Workers  of  America  v.  Andrus, 
No.  77-1840,  U.S.  Ct .  of  Appeals,  D.C.  Cir. 
Suit  pending. 


Pagedas,  Elizabeth,  38  IBLA  130  (1978);  On  Recon- 
sideration, 40  IBLA  21  (1979) 

Pagedas  v.  Andrus,  Civil  No.  79-2456.   Suit 
pending . 
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Paine,  Eugene  C,  A-27632  (Aug.  21,  1958) 

Paine  v.  Udall,  Civil  No.  2607-58.   Judgment 
for  plaintiff,  Sept.  24,  1959;  vacated  & 
remanded,  Wright  v.  Seaton,  Misc.  1403,  Jan.  11, 
1960.   Judgment  for  plaintiff,  May  4,  1960; 
rev'd  &  remanded,  Feb.  23,  1961;  Judgment  for 
defendant,  Mar.  20,  1961;  no  petition. 

Pallin,  Irene  Mitchell,  A-28766  (Sept.  21,  1962) 

Pallin  v.  U.S.,  Civil  No.  47552,  N.D.  Cal. 
Judgment  for  plaintiff,  Dec.  16,  1970;  rev'd, 
496  F.2d  27  (9th  Cir.  1974);  no  petition. 


Pan  American  Petroleum  Corp.,  IA-840  (Dec.  18, 
1959) 

Pan  American  Petroleum  Corp.  v.  Udall,  Civil 
No.  960-60.   Judgment  for  plaintiff,  192  F. 
Supp.  626  (1961);  subsequent  admin,  appeal  & 
supp.  complaint  filed;  judgment  for  plaintiff, 
Feb.  16,  1966;  no  appeal. 


Peter  Klewit  Sons'  Co.,  72  I.D.  415  (1965) 

Peter  Kiewit  Sons'  Co.  v.  U.S. ,  Ct .  CI.  129-66. 
Judgment  for  plaintiff,  May  24,  1968. 


Peters,  Curtis  P.,  80  I.D.  595  (1973) 

Peters  v.  U.S.,  Civil  No.  C-75-0201  RFP,  N.D. 
Cal.   Judgment  for  defendant,  Dec.  1,  1975; 
no  appeal. 


Peters,  Frederick  T.,  41  IBLA  262  (1979) 

Stewart  Capital  Corp.  v.  Martinez,  Civil 
No.  CIV-79-042C,  D.N.M.   Dismissed  Oct.  28, 
1980. 


Peterson,  Kent  E.,  30  IBLA  199  (1977) 

Peterson  v.  Andrus ,  Civil  No.  C-79-0527, 
D.  Utah.   Suit  pending. 


Parks  v.  L  &  M  Coal  Corp.,  83  I.D.  710  (1976) 

Parks  v.  Kleppe,  No.  76-2052,  U.S.  Ct .  of 

Appeals,  D.C.  Cir.   Voluntary  dismissal,  May  4, 
1977. 


Paul  Jarvis,  Inc.,  64  I.D.  285  (1957) 

Paul  Jarvis,  Inc.  v.  U.S. ,  Ct .  CI.  No.  40-58. 
Stipulated  judgment  for  plaintiff,  Dec.  19, 
1958. 


Peterson,  M.  Blaine,  A-28111  (Nov.  23,  1959) 

Anderson  v.  Udall,  Civil  No.  3953-60.   Dismissed 
without  prejudice,  Nov.  13,  1961;  no  appeal. 

Peterson,  Virgil  V.,  37  IBLA  18  (1978) 

Peterson  v.  Dept.  of  the  Interior,  Civil 

No.  C  78-0463,  D.  Utah.   Judgment  for  plaintiff, 

Mar.  23,  1981;  no  appeal. 

Hiko  Bell  Mining  &  Oil  Corp.  v.  Andrus,  Civil 
No.  C78-0465,  D.  Utah.   Judgment  for  plaintiff, 
Mar.  23,  1981;  no  appeal. 


Peabody  Coal  Co.,  34  IBLA  139;  36  IBLA  242  (1978) 

Peabody  Coal  Co.  v.  Andrus ,  Civil  No.  C78-161, 
D.  Wyo.   Judgment  for  plaintiff,  Sept.  19,  1979; 
no  appeal. 

Pemberton,  Mary  C,  38  IBLA  118  (1978) 

Pemberton  v.  Andrus ,  Civil  No.  80-95-BLG, 
D.  Mont.   Suit  pending. 


Perry  &  Wallis,  Inc.,  IBCA-617  (July  16,  1968) 

Perry  &  Wallis,  Inc.  v.  U.S. ,  Ct .  CI.  365-68. 
Judgment  for  defendant,  427  F.2d  722  (1970). 


Pete-Goh-Deh-Dil  (Joe  Pete),  Estate  of,  IA-1322 
(June  7,  1966) 

James  v.  Gomez,  Civil  No.  S-66-104,  E.D.  Cal. 
Dismissed  with  prejudice  as  to  defendants  Udall, 
Crow,  &  Hall,  May  22,  1969;  dismissed  with 
prejudice  as  to  defendant  Gomez,  Sept.  1,  1970. 


Petroleum  Ownership  Map  Co.,  IBCA-110  (May  29, 
1959) 

Petroleum  Ownership  Map  Co.  v.  U.S. ,  Ct.  CI. 
269-62.   Judgment  for  plaintiff s7389  F.2d  793 
(1968). 


Phoenix  v.  Reeves ,  81  I.D.  65  (1974) 

Reeves  v.  Morton,  Civil  No.  74-117  PHX-WPC, 
D.  Ariz.   Dismissed  with  prejudice,  Aug.  9, 
1974;  reconsideration  denied,  Sept.  24,  1974; 
no  appeal . 


Pierce,  Harold  Ladd ,  69  I.D.  14  (1962) 

Miller  v.  Udall ,  Civil  No.  1351-62.   Judgment 
for  defendant,  Aug.  2,  1962;  aff 'd,  317  F.2d  573 
(1963);  no  petition. 


Piatt,  Earl  W.,  43  IBLA  41,  86  I.D.  458  (1979) 

Garcia  v.  Andrus ,  Civil  No.  CIV-80-382  PCT, 
D.  Ariz.   Suit  pending. 
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Platte   Valley   Construction   Co.,    IBCA-168    (Aug.    28, 
1958) 

Stanek  v.    U.S.  ,    Ct.    CI.    189-72.      Compromised. 


Radzewicz,    Ethel    C,    A-30866   (Jan.    29,    1968) 

Lee  (Hall)  v.  Udall ,  Civil  No.  985-68.  Judg- 
ment for  defendant,  Oct.  30,  1969;  dismissed, 
Nov.    17,    1970. 


Pocahontas    Fuel   Co.,    83    I.D.    690   (1976) 

Mullins   v.    Andrus,    No.    77-1087,    U.S.    Ct .    of 
Appeals,    D.C.    Cir .      Rev'd    &   remanded,    Dec.    31, 

1980. 


Pocahontas  Fuel  Co.,  84  I.D.  489  (1977) 

Pocahontas  Fuel  Co.  v.  Andrus ,  No.  77-2239, 
U.S.  Ct.  of  Appeals,  4th  Cir.   Suit  pending. 


Pomeroy,  John  M.  ,  A-28134  (Jan.  13,  1960) 

Pomeroy  v.  Beck,  Civil  No.  8033,  N.D.  Cal . 
Dismissed  by  plaintiff,  Aug.  15,  1961;  no 
appeal . 


Ram  Petroleums,  Inc. ,  37  IBLA  184  (1978) 

Ram  Petroleums,  Inc.  v.  Andrus,  rev'd,  478  F. 
Supp.  1165  (D.  Nev.  1979);  appeal  filed, 
Dec.  21,  1979. 

Ramoco ,  Inc .  v.  Andrus,  Civil  No.  C-79-0007, 
D.  Utah.   Judgment  for  defendants,  Nov.  14, 
1979;  aff'd,  May  27,  1981. 


Ramsey  (Wap  Tose  Note),  John  S.,  Estate  of, 
2  IBIA  305,  81  I.D.   298  (1974) 

Scott  v.  U.S. ,  Civil  No.  3-74-39,  D.  Idaho. 
Dismissed  with  prejudice,  Aug.  11,  1975;  no 
appeal . 


Port  Blakely  Mill  Co.,  71  I.D.  217  (1964) 

Port  Blakely  Mill  Co.  v.  U.S.  ,  Civil  No.  6205, 
W.D.  Wash.   Dismissed  with  prejudice,  Dec.  7, 
1964. 


Ramstad,  Stuart  Grant,  55  IBLA  223  (1981);  Recon- 


sideration denied,  Order  dated  Sept.  30,  1981 


Ramstad  v.  Watt,  Civil  No.  A81-458  CIV, 


D.  Alaska.   Suit  pending. 


Power,  L.  0. ,  22  IBLA  15  (1975) 

Power  v.  U.S. ,  Civil  No.  CIV  7  5-708  PHX- 
WPC,  D.  Ariz.   Suit  pending. 

Property  Management  Co.,  A-29144  (Aug.  19,  1963) 

Property  Management  Co.  v.  Udall,  Civil 
No.  64-28,  D.  Or.   Judgment  for  defendant, 
255  F.  Supp.  382  (1966);  appeal  dismissed, 
Oct.  13,  1966.   See  Linn  Land  Co.  v.  Udall. 


Ptasynski,  Nola  Grace,  19  IBLA  125  (1975); 
26  IBLA  340  (1976)  (Supp.) 

Lisco  v.  Hathaway,  Civil  No.  75-281,  D.N.M. 
Remanded  to  the  Dept . ,  Apr.  3,  1976. 

Ptasynski  v.  Hathaway,  Civil  No.  75-282,  D.N.M. 
Remanded  to  the  Dept.,  Apr.  6,  1976;  judgment 
for  defendants,  May  5,  1977. 


Ray  D.  Bolander  Co.,  72  I.D.  449  (1965) 

Ray  D.  Bolander  Co.  v.  U.S.,  Ct .  CI.  51-66. 
Judgment  for  plaintiff,  Dec.  13,  1968;  subse- 
quent Contract  Officer's  decision,  Dec.  3,  1969; 
interim  decision,  Dec.  2,  1969;  Order  to  Stay 
Proceedings  until  Mar.  31,  1970;  dismissed  with 
prejudice,  Aug.  3,  1970. 

Red  Elk,  Elgin,  Estate  of,  IA-1230  (Nov.  13,  1964) 

Taunah  v.  Udall,  Civil  No.  65-82,  W.D.  Okla . 
Judgment  for  plaintiff,  Apr.  27,  1967;  rev'd  f, 
remanded ,  398  F.2d  795  (10th  Cir.  1968);  no 
petition . 


Redwood  Empire  Land  &  Royalty  Co.,  62  IBLA  296  (1982) 

Redwood  Empire  Land  &  Royalty  Co.  v.  Watt,  no 
Civil  No.,  D.  Colo. 


Puckett,  R.  E.,  A-30419  (Oct.  29,  1965) 

Puckett  v.  Udall,  Civil  No.  2786-65.   Dismissed 
without  prejudice,  Aug.  15,  1966. 


Racine,  Henry  Frank,  Estate  of,  7  IBIA  1  (1978): 
8  IBIA  251  (1981) 

Crawford  v.  Andrus,  Civil  No.  CV-73-8-6F, 
D.  Mont.   Dismissed  July  13,  1979;  rev'd  & 
remanded ,  Oct.  30,  1980;  remanded  to  IBIA7 
Feb.  24,  1981. 


Redwood  Empire  Land  6.  Royalty  Co.,  64  IBLA  267  (1982) 

Redwood  Empire  Land  &  Royalty  Co.  v.  Watt ,  Civil 
No.  82-174  Big.,  D.  Mont.   Suit  pending. 


Reed,  Crawford  J.,  Estate  of,  1  IBIA  326,  79  I.D.  621 
(1972) 

Reed  v.  Morton,  Civil  No.  1105,  D.  Mont.   Dis- 
missed June  14,  1973;  no  appeal. 


CLXXV 


Suits    for    Judicial    Review 


Reeves,   Henry  E.,    31    IBLA  242   (1977) 

Reeves   v.    Morton,    Civil    No.    A-158-73   Civ, 
D.    Alaska.      Partial   judgment    for   plaintiff, 
465  F.    Supp.    1065   (1979);   rev'd,    Oct.    30,    1980; 
appeal   dismissed   Apr.    14,   1981. 


Reichhold   Energy  Corp.,    40   IBLA  134   (1979) 

Reichhold   Energy  Corp.   v.   Andrus,    Civil 

No.    79-1274.      Judgment    for  defendant,   May   30, 

1980;   appeal   filed. 


Reitz   Coal   Co.    v.    OSM,    2    IBSMA    381    (1980) 

Reitz  Coal  Co.   v.   Andrus,    Civil   No.    80- 
1832,    W.D.    Pa.      Suit    pending. 


Ringstad,   Mark  B.,   A-31111;    A-31115;   A-31134;   A-31188 
(Mar.    17,    1970) 

Lawler  v.    Hlckel,    Civil    No.    F-14-70,    D.    Alaska. 

Inlet   Oil   Corp.   v.   Hickel ,    Civil   No.    A-48-70, 
D.   Alaska.      Stipulated   dismissal   without 
prejudice,    Aug.    11,    1970. 

For  above   cases : 

Actions   consolidated,    June    26,    1970.      Judgment 

for   defendant,    Feb.    22,    1972;   no   appeal. 


Rinker,   LaPreal   C,    IBLA  81-845,    Order  dated   Oct.    23, 
1981 

Rinker   v.    Watt,    Civil    No.    Civ-82-0065   HB,    D.N.M. 


Suit  pending, 


Reliable  Coal  Corp.,  1  IBMA  97,  79  I.D.  139  (1972) 

Reliable  Coal  Corp.  v.  Morton,  No.  72-1477, 
U.S.  Ct.  of  Appeals,  4th  Cir .   Board's  decision 
aff'd,  478  F.2d  257  (4th  Cir.  1973). 


Ritter ,  Hugh  S. ,  72  I.D.  Ill  (1965);  reconsideration 
denied  by  letter  decision  dated  June  23,  1967,  by 
the  Under  Secretary. 

Bum  v.  Udall,  Civil  No.  2615-65.   Remanded, 
June  28,  1966. 


Republic  Steel  Corp.,  5  IBMA  306,  82  I.D.  607  (1975) 

Republic  Steel  Corp.  v.  IBMA,  No.  76-1041, 

U.S.  Ct.  of  Appeals,  D.C.  Cir.   Rev'd  &  remanded, 

Feb.  22,  1978. 


Resource  Service  Co.,  55  IBLA  343  (1981) 

Engle  v.  Watt,  Civil  No.  C80-2080,  D.  Wyo.   Suit 
pending . 


Reuling,  William  C,  59  IBLA  226  (1981) 

Reuling  v.  Watt,  Civil  No.  C82-0058-C,  D.N.M. 
Sui  t  pe  nd  i  ng  . 


Robedeaux,  William  Cecil,  Estate  of,  1  IBIA  106, 
78  I.D.  234  (1971);  2  IBIA  33,  80  I.D.  390  (1973) 

Robedeaux  v.  Morton,  Civil  No.  71-646,  D.  Okla. 
Dismissed,  Jan.  11,  1973. 

Houston  Bus  Hill  v.  Morton,  Civil  No.  72-376, 
W.D.  Okla.   Judgment  for  plaintiff,  Oct.  29, 
1973;  amended  judgment  for  plaintiff,  Nov.  12, 
1973;  appeal  dismissed,  June  28,  1974. 

Houston  Bus  Hill  v.  Morton,  Civil  No.  73-528-B, 
W.D.  Okla.   Judgment  for  plaintiff,  Apr.  30, 
1975;  corrected  judgment,  May  2,  1975;  per 
curiam  decision,  vacated  &  remanded,  Oct.  2, 
1975;  judgment  for  plaintiff,  Dec.  1,  1975. 


R.  G.  Brown,  Jr.,  &  Co.,  IBCA-356  (July  26,  1963) 

Brown  v.  U.S. ,  Ct .  CI.  No.  373-63.   Judgment  for 
plaintiff,  Apr.  6,  1965;  no  appeal. 


Roberts  Brothers  Coal  Co.,  2  IBSMA  284,  87  I.D.  439 
(1980) 

Roberts  Brothers  Coal  Co.  v.  Andrus,  Civil 
No.  80-016900  (G),  W.D.  Ky.   Suit  pending. 


Richfield  Oil  Corp.,  62  I.D.  269  (1955) 

Richfield  Oil  Corp.  v.  Seaton,  Civil  No.  3820-55. 
Dismissed  without  prejudice,  Mar.  6,  1958;  no 
appeal . 


Rife,  Simon  A.,  56  IBLA  378  (1981) 

Rife  v.  Watt,  Civil  No.  C81-0318,  D.  Wyo.   Suit 
pending . 


Riley  Hall  Coal  Co.  v.  OSM,  1  IBSMA  292  (1979) 

Riley  Hall  Coal  Co.  v.  Andrus,  Civil  No.  79-213, 
E.D.  Ky.   Suit  pending. 


Robertson,  Evelyn  R.,  A-29251  (Mar.  21,  1963) 
(see  Duncan  Miller,  20  IBLA  1  (1975)) 

Miller  v.  Udall,  Civil  No.  1066-63.   Judgment 
for  defendant,  Mar.  13,  1964;  aff'd,  349  F.2d 
193  (1965);  cert,  denied,  385  U.S.  929  (1966); 
rehearing  denied,  385  U.S.  1021  (1966). 

Wells  v.  Udall,  Civil  No.  A-37-63,  D.  Alaska. 
Dismissed  with  prejudice,  Sept.  7,  1965;  no 
appeal . 

Robertson  v.  Udall,  Civil  No.  1561-63.  Judgment 
for  defendant,  Apr.  4,  1964;  aff'd,  349  F.2d  195 
(1965);  no  petition. 
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Robinson,  Clark.  Joseph,  Estate  of,  7  IBIA  74,  85  I.D. 
294  (1978) 

Robinson  v.  Andrus ,  Civil  No.  CIV-78-5097,  D.S.D. 
Suit  pending. 


Rodda,  George,  Jr.,  27  IBLA  186  (1976);  37  IBLA  189 
(1978) 

McBride  v.  Secretary  of  the  Interior,  Civil 

No.  CIV  79-96  TUC-MAR,  D.  Ariz.   Suit  pending. 


Rogers,  M.  E. ,  47  IBLA  196  (1980) 

Rogers  v.  U.S.,  Civil  No.  80-114-H,  D.  Mont. 
Suit  pending. 


Safarlk,  Louise,  A-28562  e^  al^  (Jan.  26,  1961) 

Safarlk  v.  Udall ,  Civil  No.  1081-61.   Judgment 
for  defendant,  June  23,  1961;  aff 'd,  304  F.2d 
944  (1962);  cert,  denied,  371  U.S.  901  (1962). 

Gary  v.  Udall,  Civil  No.  1202-61.   Judgment  for 
defendant,  June  23,  1961;  aff 'd,  304  F.2d  944 
(1962);  no  petition. 


Safve,  Rune  E.  S.,  13  IBLA  212  (1973) 

Safve  v.  Secretary  of  the  Interior,  Civil 

No.  A-173-73  CIV,  D.  Alaska.   Dismissed,  Mar.  4, 

1975;  reinstated  by  court  order,  Apr.  9,  1975; 

remanded  to  the  BLM  for  proceedings,  Mar.  19, 

1976. 


Rosebud  Coal  Sales  Co.,  37  IBLA  251,  85  I.D.  396 
(1978) 

Rosebud  Coal  Sales  Co.  v.  Andrus ,  Civil 

No.  C78-261,  D.  Wyo.   Judgment  for  plaintiff, 

Oct.  17,  1979.   No  appeal. 


Rowe,  Richard  W. ,  82  I.D.  174  (1975) 


Rowe  v.  Hathaway,  Civil  No.  75-1152. 
Judgment  for  defendant,  July  29,  1976. 


Roybal  v.  U.S.  Steel  Corp.,  7  IBMA  238 
(1977) 

Roybal  v.  Andrus,  No.  77-1307,  U.S.  Ct .  of 
Appeals,  D.C.  Cir.   Suit  pending. 


Rundle,  Edgar,  A-29593  (Aug.  2,  1963) 

Rundle  v.  Udall,  Civil  No.  191-65.   Judgment 
for  defendant,  Sept.  22,  1965;  aff 'd,  379  F.2d 
112  (1967);  cert,  denied,  389  U.S.  845  (1967). 


Samuel,  Louis,  8  IBLA  268  (1972) 

Goad  v.  U.S.,  Civil  No.  9948,  D.N.M.   Dismissed 
with  prejudice,  Jan.  16,  1974. 

Malsano  v.  Morton,  Civil  No.  39720,  E.D.  Mich. 
Dismissed,  Oct.  12,  1973  (opinion);  no  appeal. 

Laatz  v.  Morton,  Civil  No.  03266,  E.D.  Mich. 
Dismissed,  Feb.  20,  1975  (opinion). 

Samuel  v.  Morton,  Civil  Nd  .  CV-74-1112-EC,  CD. 
Cal .   Dismissed  with  prejudice,  Aug.  26,  1974; 
no  appeal. 

San  Carlos  Mineral  Strip,  69  I.D.  195  (1962) 

Bowman  v.  Udall ,  Civil  No.  105-63.   Judgment 
for  defendant,  243  F.  Supp.  672  (1965);  aff 'd 
sub  nom.  Hinton  v.  Udall,  364  F.2d  676  (1966); 
cert,  denied,  385  U.S.  878  (1966);  supp.  by 
M-36767,  Nov.  1,  1967. 


Running  Horse,  James,  Estate  of,  IA-1048  (May  26, 
1960) 

Running  Horse  v.  Udall,  Civil  No.  2106-68. 
Judgment  for  plaintiff,  211  F.  Supp.  586  (1962): 
no  appeal. 


Sandoval,  B.  F.,  Jr.,  A-29975  (June  12,  1964) 

Sandoval  v.  Udall ,  Civil  No.  5779,  D.N.M. 
Judgment  for  plaintiff,  May  11,  1965;  appeal 
dismissed  Jan.  12,  1966;  order  vacating  prior 
judgment  issued  Jan.  28,  1966. 


Sachen,  Alex,  56  IBLA  116  (1981) 

Sachen  v.  Watt,  Civil  No.  C-81-0298,  D.  Wyo. 
Suit  pending. 


Santa  Fe  Sand  &  Gravel  Co.,  A-30657  (Apr.  25,  1967) 

Santa  Fe  Sand  &  Gravel  Co.  v.  Rasmussen,  Civil 
No.  7135,  D.N.M.   Summary  judgment  for  defendant, 
May  28,  1968;  no  appeal. 


Safarik,  Louise,  A-28307  et  al .  (Apr.  22,  1960) 

King  v.  Udall,  Civil  No.  3903-60.   Judgment 
for  defendant,  June  23,  1961;  aff 'd,  304  F.2d 
944  (1962);  no  petition. 


Santor,  Kenneth  F.,  13  IBLA  208  (1973) 


Santor  v.  Morton,  Civil  No.  5949,  D.  Wyo. 
Dismissed,  Nov.  15,  1974  (opinion);  no  appeal. 


CLXXVII 


Suits  for  Judicial  Review 


Savage,  John  W. ,  6  IBLA  253  (1972) 

Amerada  Hess  Corp.  v.  Morton,  Civil  No.  C-4361, 
D.  Colo.   Order  holding  matter  in  abeyance  until 
60  days  after  all  appeals  are  completed  in 
Oil  Shale  Corp.,  filed  June  3,  1974. 

Schade,  Lloyd,  12  IBLA  316  (1973) 

Schade  v.  Andrus,  Civil  No.  A-76-28,  D.  Alaska. 
Judgment  for  plaintiff,  Oct.  2,  1978;  aff 'd, 
638  F.2d  122  (9th  Cir.  1981). 

Schmand,  Casper  Joseph,  A-29451  (Aug.  19,  1963) 

Schmand  v.  Udall ,  Civil  No.  63-484,  D.  Or. 
Judgment  for  defendant,  255  F.  Supp.  382 
(1966);  appeal  dismissed,  Oct.  13,  1966. 
See  Linn  Land  Co.  v.  Udall. 


Sessions,  Inc.  v.  Ortner,  3  IBLA  145,  81  I.D.  651 
(1974) 

Sessions,  Inc.  v.  Morton,  Civil  No.  CV  74-3589 
LTL,  CD.  Cal.   Dismissed  with  prejudice, 
Jan.  26,  1976. 

Sessions,  Inc.  v.  Morton,  Civil  No.  CV  74-3591 
MML,  CD.  Cal.   Dismissed  with  prejudice, 
Jan.  26,  1976. 

Sessions,  Inc.  v.  Morton,  Civil  No.  CV  74-3590 
FW,  CD.  Cal.   Dismissed  with  prejudice, 
Jan.  26,  1976. 


Sexton,  John  J.,  15  IBLA  69  (1974);  On  Reconsldera- 
tion,  20  IBLA  187  (1975) 


Sexton  v.  U.S.,  Civil  No.  F-74-6,  D.  Alaska. 
Dismissed,  Jan.  5,  1977. 


Schmidt,  Ann  P.,  A-28349  (July  28,  1960) 

Schmidt  v.  Udall ,  Civil  No.  3912-60.   Judgment 
for  defendant,  Apr.  11,  1961;  no  appeal. 


Schober,  Betty  Mae,  A-29430  (Jan.  8,  1964);  recon- 


sideration .denied  ,  Mar.  6,  1964. 

Richardson  v.  Udall,  Civil  No.  3975,  D.  Idaho, 
Remanded,  253  F.  Supp.  72  (1966);  no  appeal. 


Schraier,  Charles,  A-30814;  A-30816  (Nov.  21,  1967) 

Schraier  v.  Udall ,  Civil  No.  427-68.   Judgment 
for  defendant,  Oct.  31,  1968;  aff 'd,  419  F.2d 
663  (1969);  petition  for  rehearing  en  banc 
denied,  Oct.  8,  1969;  no  petition. 


Schuck,  Joseph  M. ,  A-28603  (Aug.  16,  1961) 

Schuck  v.  Secretary  of  the  Interior,  No.  16,682. 
Petition  for  review  dismissed,  Dec.  15,  1961;  no 
appeal. 

Schuck  v.  Secretary  of  the  Interior,  Civil  No. 
1402  Tuc,  D.  Ariz.   Complaint  dismissed, 
Jan.  30,  1962;  no  appeal. 

Schuck  v.  Helmandollar ,  Civil  No.  1402  Tuc, 

D.  Ariz.   Judgment  for  defendant,  Mar.  19,  1962; 

no  appeal. 


Seal  &  Co.,  68  I.D.  94  (1961) 

Seal  &  Co.  v.  U.S.,  Ct .  CI.  274-62.   Judgment 
for  plaintiff,  Jan.  31,  1964;  no  appeal. 

Semanko,  Robert,  58  IBLA  340  (1981) 

Semanko  v.  Watt,  Civil  No.  82-0165.   Suit 
pending . 


Sexton,  William  P.,  9  IBLA  316  (1973);  R.  C  Bailey, 
7  IBLA  266  (1972);  R.  C.  Bailey,  10  IBLA  281  (1973); 
Helen  S.  Bailey,  11  IBLA  51  (1973);  Ernest  G.  & 
Dora  A.  Carter,  12  IBLA  181  (1973) 

Burglln  v.  Morton,  Civil  No.  F-9-73,  D.  Alaska. 

Burglin  v.  U.S.,  Civil  No.  F-15-73,  D.  Alaska. 

Burglin  v.  U.S.,  Civil  No.  F-19-73,  D.  Alaska. 

Burglln  v.  U.S.,  Civil  No.  F-21-73,  D.  Alaska. 

For  above  cases: 

Actions  consolidated  by  order  dated  July  23, 
1974.   Judgment  for  defendant,  Aug.  5,  1974; 
aff 'd,  527  F.2d  486  (9th  Cir.  1976);  cert. 
denied,  425  U.S.  973  (1976). 


Shapiro  v.  Bishop  Coal  Co.,  6  IBMA  28,  83  I.D. 
59T1976) 

Bishop  Coal  Co.  v.  Kleppe ,  No.  76-1368,  U.S.  Ct . 
of  Appeals,  4th  Cir.   Suit  pending. 


Shaw,  John  W.,  A-29143  (Apr.  5,  1963) 

Shaw  v.  Udall,  Civil  No.  63-602,  D.  Or.   Aff 'd, 
264  F.  Supp.  390  (1967);  appeal  docketed  Mar.  13, 
1967;  appeal  dismissed. 


Shearn,  Michael,  24  IBLA  259  (1976) 

Shearn  v.  Kleppe ,  Civil  No.  CIV-76-338-P,  D.N.M. 

Judgment  for  defendant,  Feb.  22,  1977;  aff 'd, 
Sept.  17,  1977. 


Shell  Oil  Co.,  A-30575  (Oct.  31,  1966);  Chargeabil- 
ity  of  Acreage  Embraced  in  Oil  &  Gas  Lease  Offers, 
71  I.D.  337  (1964) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulated  dismissal,  Aug.  19,  1968. 


CLXXVI1I 
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Shemany,  Albin  (Alvin),  Estate  of,  7  IBIA  70  (1978) 

Longhat  v.  Andrus ,  Civil  No.  CIV  78-0929-D, 
W.D.  Okla.   Judgment  for  defendant,  Dec.  31, 
1979;  appeal  filed  Jan.  21,  1980. 


Snow,  George  Val ,  46  IBIA  101  (1980) 

Snow  v.  Andrus ,  Civil  No.  C80-0231A,  CD.  Utah. 
Suit  pending. 


Sinclair  Oil  &  Gas  Co.,  5  IBMA  217,  75  I.D.  155 
(1968) 

Sinclair  Oil  &  Gas  Co.  v.  Udall ,  Civil  No.  5277, 
D.  Wyo.   Judgment  for  defendant,  sub  nom. 

Atlantic  Richfield  Co.  v.  Hickel ,  303  F.  Supp. 

724  (1969);  aff'd,  432  F.2d  587  (10th  Cir.  1970); 
no  petition. 


Soho,  Stanley  C,  A-28135  (Aug.  19,  1959);  A-28135 
Supp.  (July  17,  1961);  supp.  decision  dated 
Feb.  1,  1963,  by  Dir.,  BLM,  approved  by  the 
Secretary  Mar.  18,  1963. 

Ferry  v.  Udall,  Civil  No.  1648  Tuc . ,  D.  Ariz. 

Judgment  for  defendant,  Sept.  3,  1963;  aff'd, 

336  F.2d  706  (9th  Cir.  1964);  cert,  denied, 

381  U.S.  904  (1965). 


Sink,  Charles  T. ,  5  IBMA  217,  82  I.D.  535  (1975) 

Sink  v.  Kleppe ,  No.  75-1292,  U.S.  Ct .  of  Appeals, 
4th  Cir.   Vacated  without  prejudice  to  plain- 
tiff's rights,  529  F.2d  601  (4th  Cir.  1975). 


Soho,  Stanley  C,  A-28175  (Apr.  11,  1960) 

Meeks  v.  Rowland ,  Civil  No.  3461-Phx.,  D.  Ariz. 
Case  dismissed,  Jan.  17,  1961;  no  appeal. 


Skelly  Oil  Co.,  16  IBLA  264  (1974) 

Skelly  Oil  Co.  v.  Morton,  Civil  No.  74-411, 
D.N.M.   Judgment  for  plaintiff,  Aug.  7,  1975 
(opinion);  no  appeal. 


Sorensen,  Walter  M.,  32  IBLA  345  (1977) 

Sorensen  v.  Andrus ,  Civil  No.  C77-250,  D.  Wyo, 
Aff'd,  Sept.  12,  1978. 


Southern  Pacific  Co.,  76  I.D.  1  (1969) 


Smith,  Dorothy,  44  IBLA  25  (1979) 

Hayes  v.  Andrus ,  Civil  No.  C-LV-79-369-HEC, 
D.  Nev.   Dismissed  (1981). 


Southern  Pacific  Co.  v.  Hickel ,  Civil  No. 
S-1274,  D.  Cal.   Judgment  for  defendant, 
Dec.  2,  1970  (opinion);  no  appeal. 


Smith,  Eldon  L. ,  A-30944  (Oct.  15,  1968) 

Smith  v.  Hickel ,  Civil  No.  69-245,  D.  Ariz. 
Judgment  for  defendant,  Feb.  3,  1970. 


Smith,  Geneiva  Nell  Maston,  48  IBLA  199  (1980) 

Witt  v.  U.S.,  Civil  No.  Civ-LV-210,  RDF,  D.  Nev. 
Judgment  for  defendant,  Feb.  13,  1981;  appeal 
filed  Feb.  20,  1981. 


Smith,  James  W. ,  34  IBLA  146  (1978) 

Smith  v.  U.S.,  Civil  No.  79-0042-E,  S.D.  Cal, 
Suit  pending. 


Southern  Pacific  Co.,  77  I.D.  177  (1970);  20  IBIA  365 
(1975) 

Laden  v.  Morton,  Civil  No.  R-2858,  D.  Nev. 
On  June  20,  1974,  remanded  for  further  agency 
proceedings  as  originally  ordered  in  77  I.D.  177; 
Dist.  Ct .  reserves  jurisdiction;  supp.  complaint 
filed,  Aug.  1,  1975;  judgment  for  defendant, 
Nov.  29,  1976;  appeal  filed,  Jan.  27,  1977. 


Southport  Land  &  Commercial  Co.,  Sacramento  075330 
(Jan.  15,  1964) 

Southport  Land  &  Commercial  Co.  v.  Udall,  Civil 
No.  42385,  N.D.  Cal.   Dismissed  as  to  defendant 
Stewart  Udall,  244  F.  Supp.  172  (1965);  aff'd, 
371  F.2d  526  (9th  Cir.  1967);  no  petition. 


Smith,  L.  B.,  A-30447  (Oct.  29,  1965) 

Babington  v.  Udall ,  Civil  No.  3048-65.   Dis- 
missed without  prejudice  for  failure  of 
prosecution,  May  1,  1967;  no  appeal. 


Southwest  Welding  &  Manufacturing  Div.,  69  I.D.  173 
(1962) 

Southwest  Welding  v.  U.S.,  Civil  No.  68-1658- 
CC,  CD.  Cal.   Judgment  for  plaintiff,  Jan.  14, 
1970;  appeal  dismissed,  Apr.  6,  1970. 


Smith,  Mardelle  M.  &  Sherman  C,  42  IBIA  136  (1979) 

Smith  v.  Andrus ,  Civil  No.  A80-050  CIV, 
D.  Alaska.   Judgment  for  defendant,  May  8, 
1981,  aff'd,  Sept.  21,  1982.   No  petition. 


Southwestern  Petroleum  Corp.,  71  I.D.  206  (1964) 

Southwestern  Petroleum  Corp.  v.  Udall,  Civil 
No.  5773,  D.N.M.   Judgment  for  defendant, 
Mar.  8,  1965;  aff'd,  361  F.2d  650  (10th  Cir. 
1966);  no  petition. 
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Staacke,  Ervin,  62  IBLA  278  (1982) 

Foley  v.  Watt,  Civil  No.  82-1642.   Suit  pending. 

Geosearch,  Inc.  v.  Watt,  Civil  No.  82-0240, 
D.  Wyo.   Suit  pending. 

Standard  Oil  Co.  of  California,  76  I.D.  271  (1969) 

Standard  Oil  Co.  of  California  v.  Hlckel,  Civil 
No.  A-159-69,  D.  Alaska.   Judgment  for  plaintiff, 
317  F.  Supp.  1192  (1970);  aff'd  sub  nom.  Standard 
Oil  Co.  of  California  v.  Morton,  450  F.2d  493 
(9th  Cir.  1971);  no  petition. 


Stewart,  Joe,  33  IBLA  225  (1977) 


Stewart  v.  Andrus,  Civil  No.  78-1038,  D.  Idaho. 


Suit  pending, 


Stewart,  Nancy  L. ,  56  IBLA  122  (1981) 

Stewart  v.  Watt,  Civil  No.  C-81-0299,  D.  Wyo. 
Suit  pending. 


Stickelman,  Elaine  S.,  9  IBLA  327  (1973) 

Stickelman  v.  U.S.,  Civil  No.  LV-2112,  D.  Nev . 

Judgment  for  defendant,  Aug.  29,  1975;  amended 

Order  judgment  for  defendant,  Sept.  4,  1975. 


Standard  Oil  Co.  of  Texas,  71  I.D.  257  (1964) 

California  Oil  Co.  v.  Secretary  of  the  Interior, 
Civil  No.  5729,  D.N.M.   Judgment  for  plaintiff, 
Jan.  21,  1965;  no  appeal. 


Storper,  Bernard  S.,  60  IBLA  67  (1981) 

Storper  v.  Watt,  Civil  No.  82-0449.   Judgment 
for  defendant,  Jan.  20,  1983;  no  appeal. 


Starks,  John  Walter,  55  IBLA  266  (1981) 

Starks  v.  Watt,  Civil  No.  C-81-0711C,  D.  Utah. 
Dismissed  with  prejudice,  Mar.  2,  1982.   No 
appeal. 


Stratman,  Omar,  16  IBLA  222  (1974) 

Stratman  v.  Dept .  of  the  Interior,  Civil 
No.  A74-103,  D.  Alaska.   Remanded  to  the  Dept., 
May  6,  1976;  af f  'd  in  part ,  rev'd  &^  remanded 
in  part ,  Sept.  8,  198lT 


Starling  Brokers,  6  IBLA  237  (1972) 

Arnold  v.  Morton,  Civil  No.  A-157-72  Civ., 
D.  Alaska.   Judgment  for  defendant,  Mar.  20, 
1974;  rev'd  &  remanded,  529  F.2d  1101 
(9th  Cir.  1976);  aff'd,  June  29,  1981;  no 
petition. 


Stauffer  Chemical  Co.,  49  IBLA  381  (1980) 

Monsanto  Co.  v.  Watt,  Civil  No.  Civ  81-4013, 
D.  Idaho.   Suit  pending. 


Stegman,  Ross,  A-30812  (Nov.  21,  1967);  U.S.  v. 
Edwards ,  9  IBLA  197  (1973) 

Stegman  v.  Udall ,  Civil  No.  6953  Phx.,  D.  Ariz. 
Remanded  to  Hearing  Examiner  for  taking  of 
further  evidence,  Dec.  12,  1969. 

Edwards  v.  Morton,  Civil  No.  74-58-PCT-CAM, 
D.  Ariz.  Judgment  for  plaintiff,  Sept.  10, 
1975;  rev'd,  Oct.  26,  1978. 


Stroock,  Marta  F.,  63  IBLA  119  (1982) 

Stroock  v.  Watt,  Civil  No.  NC-82-0093W, 
D.  Utah.   Suit  pending. 

Supron  Energy  Corp.,  55  IBLA  318  (1981) 

Atlantic  Richfield  Co.  v.  Watt,  Civil  No.  CIV 
81-0615  M,  D.N.M.   Suit  pending. 


Supron  Energy  Corp.,  46  IBLA  181  (1980) 

Conoco  v.  Andrus ,  Civil  No.  CIV-80-0261M, 
D.N.M. 

Exxon  Co.  v.  Andrus,  Civil  No.  Civ-80-430-JB, 
D.N.M. 

Supron  Energy  Corp.  v.  Andrus,  Civil  No.  Civ- 
80-0463  JB,  D.N.M. 


For  above  cases: 

Actions  consolidated  Nov.  16,  1980.   Suit 

pending. 


Stewart,  Billy,  N.M.  4200,  etc.,  approved  by  the 
Secretary,  May  2,  1969. 

Hannifin  v.  Hi eke 1 ,  Civil  No.  8074,  D.N.M. 
Judgment  for  defendant,  Jan.  6,  1970;  remanded, 
May  25,  1970;  judgment  for  defendant,  May  28, 
1970;  aff'd,  444  F.2d  200  (10th  Cir.  1971);  no 
petition. 


Tagala  v.  Price,  A-30715  (Nov.  10,  1966);  Tagala  v. 
Gorsuch,  A-31241  (Jan.  9,  1970) 

Price  v.  Udall,  Civil  No.  33-67,  D.  Alaska. 
Judgment  for  plaintiff,  280  F.  Supp.  393  (1968) 
remanded  to  BLM,  411  F.2d  589  (9th  Cir.  1969); 
no  petition. 
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Tallman,  James  K. ,  68  I.D.  256  (1961) 

Tallman  v.  Udall,  Civil  No.  1852-62.   Judgment 
for  defendant,  Nov.  1,  1962  (opinion);  rev'd , 
324  F.2d  411  (1963);  cert,  granted,  376  U.S.  961 
(1964);  Dist.  Ct .  aff 'd,  380  U.S.  1  (1965); 
rehearing  denied,  380  U.S.  989  (1965). 


Tanacross,  Inc.,  4  ANCAB  173,  87  I.D.  123  (1980) 

Tanacross,    Inc.   v.   Watt,    Civil   No.    A82-005  CIV, 
D.    Alaska.      Suit    pending. 


Texaco,    Inc.,    75   I.D.    8    (1968) 

Texaco,  Inc.  v.  Secretary  of  the  Interior,  Civil 
No.  446-68.   Judgment  for  plaintiff,  295  F.  Supp. 
1297  (1969);  aff'd  in  part  &  remanded,  437  F.2d 
636  (1970);  aff'd  in  part  &  remanded,  July  19, 
1972. 


Texas  Construction  Co.,  64  I.D.  97;  reconsidera- 
tion  denied,  IBCA^73  (June  18,  1957) 

Texas  Construction  Co.  v.  U.S. ,  Ct .  CI. 

No.  224-58.   Stipulated  judgment  for  plaintiff, 

Dec.  14,  1961. 


Tieyah,  Tim,  Estate  of,  7  IBIA  234  (Oct.  17,  1979) 

Carr  v.  Andrus,  Civil  No.  CIV  79-1300-D,  D.  Okla. 
Suit  pending. 


Thames,  Ray  H.,  30  IBLA  167  (1977) 

McDonald  v.  Andrus ,  Civil  No.  S77-0333(C), 
S.D.  Miss.   Judgment  for  defendant,  Jan.  29, 
1980;  rev'd  &  remanded,  Aug.  21,  1982;  judgment 
for  plaintiff,  Feb.  19,  1982. 


Thoroughfare  Coal  Co.,  3  IBSMA  72,  88  I.D.  406 
(1981) 

Thoroughfare  Coal  Co.  v.  Watt,  Civil  No.  C81- 
0068,  W.D.  Ky.   Suit  pending. 


Thor-Westcliffe  Development,  Inc.,  70  I.D.  134  (1963) 

Thor-Westcliffe  Development,  Inc.  v.  Udall ,  Civil 
No.  5343,  D.N.M.   Dismissed  with  prejudice, 
June  25,  1963. 

See  also: 

Thor-Westcliffe  Development,  Inc.  v.  Udall ,  Civil 
No.  2406-61.   Judgment  for  defendant,  Mar.  22, 
1962;  aff'd,  314  F.2d  257  (1963);  cert,  denied, 
373  U.S.  951  (1963). 

Todd,  Richard  K. ,  68  I.D.  291  (1961) 

Due sing  v.  Udall ,  Civil  No.  290-62.   Judgment  for 
defendant,  July  17,  1962  (oral  opinion);  aff'd, 
350  F.2d  748  (1965);  cert,  denied,  383  U.S.  912 
(1966). 

Atwood  v.  Udall,  Civil  Nos.  293-62  -  299-62. 
Judgment  for  defendant,  Aug.  2,  1962;  aff'd, 
350  F.2d  748  (1965);  no  petition. 

Todhunter,  E.  B.,  A-28197  (May  23,  1960) 

Cuccia  v.  Udall ,  Civil  No.  3921-60.   Judgment  for 
defendant,  Sept.  17,  1963;  no  appeal. 

Toke  Cleaners,  81  I.D.  258  (1974) 

Thorn  Properties,  Inc.  v.  U.S.,  Civil  No.  A3-74- 
99,  D.N.D.   Stipulation  for  dismissal  &  Order 
dismissing  case,  June  16,  1975. 


Thomas  v.  DeVilbiss,  10  IBLA  56  (1973) 

Thomas  v.  Morton,  Civil  No.  74-139-TUC-WCF, 
D.  Ariz.   Judgment  for  defendant,  408  F.  Supp. 
1361  (1976);  aff'd,  552  F.2d  871  (9th  Cir. 
1977). 


Tollage  Creek  Elkhorn  Mining  Co.,  2  IBSMA  341, 
87  I.D.  570  (1980) 

Tollage  Creek  Elkhorn  Mining  Co.  v.  Andrus,  Civil 
No.  80-230,  E.D.  Ky.   Suit  pending. 


Thomas,  John  &  Joseph,  Estates  of,  64  I.D.  401  (1957) 

Hayes  v.  Seaton,  Civil  No.  359-581.   Judgment 
for  defendant,  Sept.  18,  1958;  aff'd,  270  F.2d 
319  (1959);  cert,  denied,  364  U.S.  814  (1960); 
rehearing  denied,  364  U.S.  906  (1960). 


Tooisgah,  Phillip,  Estate  of,  4  IBIA  189,  82  I.D.  541 
(1975) 


Morris  v.  Kleppe,  Civil  No.  CIV-76-0037-D, 
W.D.  Okla.   Dismissed,  418  F.  Supp.  913  (1976), 
No  appeal. 


Thorne,  Rupert,  58  IBLA  319  (1981) 

Thorne  v.  Watt,  Civil  No.  82-1019,  D.  Idaho. 
Suit  pending. 


Tree  Land  Nursery,  Inc.,  IBCA-436  (Oct.  31,  1966) 

Tree  Land  Nursery,  Inc.  v.  U.S. ,  Ct .  CI. 
238-67.   Judgment  for  plaintiff,  May  13,  1969. 
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Turner,  William  M. ,  54  IBLA  111  (1981) 

Turner  v.  Watt,  Civil  No.  81-0832JB,  D.N.M. 
Suit  pending. 

Tyee  Construction  Co.,  IBCA-112  &  113  (Apr.  30, 
1958) 

Tyee  Construction  Co.  v.  U.S.,  Ct .  CI.  No. 
312-60.   Judgment  for  defendant,  June  1,  1962; 
no  appeal. 


Union  Oil  Co. ,  56  IBLA  206;  reconsideration  granted, 
58  IBLA  166  (1981) 

Union  Oil  Co.  of  California  v.  Watt,  Civil 
No.  82-427,  D.  Ariz.   Suit  pending. 


Union  Oil  Co.  Bid  on  Tract  228,  Brazos  Area,  Texas 
Offshore  Sale,  75  I.D.  147  (1968);  76  I.D.  69 
(1969) 

Superior  Oil  Co.  v.  Udall,  Civil  No.  1521-68. 
Judgment  for  plaintiff,  July  29,  1968;  modified, 
July  31,  1968;  aff 'd,  409  F.2d  1115  (1969); 
dismissed  as  moot,  June  4,  1969;  no  petition. 


Union  Oil  Co.  of  California,  71  I.D.  287  (1964) 

Union  Oil  Co.  of  California  v.  Udall,  Civil 
No.  2595-64.   Judgment  for  defendant,  Dec.  27, 
1965;  no  appeal. 


Union  Oil  Co.  of  California,  48  IBLA  145;  recon- 
sideration granted,  Order  dated  Oct.  7,  1980. 


Union  Oil  Co.  of  California  v.  Andrus ,  Civil 
No.  80-2278.   IBLA  remanded  the  case  with 
instructions  to  consider  the  appeal  on  its 
merits . 


Union  Oil  Co.  of  California,  71  I.D.  169  (1964); 
72  I.D.  313  (1965);  U.S.  v.  Bohme ;  U.S.  v. 
Exxon  Corp.;  U.S.  v.  Brown,  48  IBLA  267,  87  I.D. 
248  (1980);  51  IBLA  97,  87  I.D.  535  (1980) 

Brown  v.  Udall,  Civil  No.  9202,  D.  Colo. 

Napier  v.  Secretary  of  the  Interior,  Civil 
No.  8691,  D.  Colo. 

Oil  Shale  Corp.  v.  Secretary  of  the  Interior, 
Civil  No.  8680,  D.  Colo. 

Umpleby  v.  Udall,  Civil  No.  8685,  D.  Colo. 


Union  Oil  Co.  of  California,  71  I.D.  169  (1964): 
Continued 

For  previous  cases: 

Judgment  for  plaintiff,  261  F.  Supp.  954  (1966); 

aff 'd,  406  F.2d  759  (10th  Cir.  1969);  cert. 

granted,  396  U.S.  817  (1969);  rev'd  &  remanded, 

400  U.S.  48  (1970);  remanded  to  Dist.  Ct . , 

Mar.  12,  1971;  judgment  for  plaintiff, 

370  F.  Supp.  108  (1973);  vacated  &  remanded, 

Sept.  22,  1975;  petition  for  rehearing  en  banc 

denied;  cert,  denied,  June  21,  1976;  remanded 

to  the  Dept.  for  further  proceedings,  Jan.  17, 

1977. 


Equity  Oil  Co.  v.  Udall,  Civil  No.  9462,  D.  Colo 

Gabbs  Exploration  Co.  v.  Udall ,  Civil  No.  9464, 
D.  Colo. 

Hugg  v.  Udall,  Civil  No.  9252,  D.  Colo. 

Savage  v.  Udall ,  Civil  No.  9458,  D.  Colo. 

Oil  Shale  Corp.  v.  Udall,  Civil  No.  9465, 
D.  Colo. 

Union  Oil  Co.  of  California  v.  Udall,  Civil 
No.  9461,  D.  Colo. 

For  above  cases : 

Order  to  Close  Files  &  Stay  Proceedings, 

Mar.  25,  1967. 

Union  Oil  Co.  of  California,  65  I.D.  245  (1958) 

Union  Oil  Co.  of  California  v.  Udall,  Civil 
No.  3042-58.   Judgment  for  defendant,  May  2, 
1960  (opinion);  aff 'd,  289  F.2d  790  (1961); 
no  petition. 

Union  Pacific  R.R. ,  72  I.D.  76  (1965) 

Wyoming  v.  Udall,  Civil  No.  4913,  D.  Wyo. 
Dismissed  with  prejudice,  255  F.  Supp.  481 
(1966);  aff 'd,  379  F.2d  635  (10th  Cir.  1967); 
cert,  denied,  389  U.S.  985  (1967). 

United  Mine  Workers  of  America  v.  Inland  Steel  Co. , 
83  I.D.  87  (1976) 

United  Mine  Workers  of  America  v.  Kleppe , 
No.  76-1377,  U.S.  Ct .  of  Appeals,  7th  Cir. 
Board's  decision  aff'd,  561  F.2d  1258  (7th  Cir. 
1977). 
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United  Mine  Workers  of  America,  Local  Union  No.  1993 
v.  Consolidation  Coal  Co.,  84  I.D.  254  (1977) 

Local  Union  No.  1993,  United  Mine  Workers 
of  America  v.  Andrus ,  No.  77-1582,  U.S.  Ct . 
of  Appeals,  D.C.  Cir .   Suit  pending. 


U.S.  v.  Adams,  64  I.D.  221  (1957),  A-27364  (July  1, 


1957) 


Adams  v.  Witmer,  Civil  No.  1222-57-Y,  S.D.  Cal . 
Complaint  dismissed,  Nov.  27,  1957  (opinion); 
rev'd  &  remanded,  271  F.2d  29  (9th  Cir.  1958); 
on  rehearing,  appeal  dismissed  as  to  Witmer; 
petition  for  rehearing  by  Berriman  denied, 
271  F.2d  37  (9th  Cir.  1959) 

U.S.  v.  Adams,  Civil  No.  187-60-WM,  S.D.  Cal. 
Judgment  for  plaintiff,  Jan.  29,  1962  (opinion); 
judgment  modified,  318  F.2d  861  (9th  Cir.  1963); 
no  petition. 


U.S.  v.  Alexander ,  17  IBLA  421  (1974) 

Alexander  v.  The  Secretary  of  the  Interior, 
Civil  No.  7  5-4  65,  D.  Or.   Judgment  for 
defendant,  July  5,  1978. 


U.S.  v.  Anderson,  15  IBLA  123  (1974) 

Anderson  v.  Morton,  Civil  No.  C74-151,  D.  Wyo . 
Judgment  for  defendant,  Nov.  7,  1975. 

Consolidated  with  Burkhardt  v.  Morton,  Civil 
No.  C74-152,  D.  Wyo.,  for  purposes  of  appeal 
by  order  of  Nov.  19,  1975;  dismissed,  Nov.  28, 
1975. 


U.S.  v.  Bartell,  31  IBLA  47  (1977) 

Bartell  v.  Andrus ,  Civil  No.  77-667,  D.  Or.   Suit 
pending . 


U.S.  v.  Bealrd,  31  IBLA  203  (1977) 

Beaird  v.  Andrus ,  Civil  No.  F-77-31,  D.  Alaska. 
Judgment  for  defendant,  June  19,  1978;  no 
appeal . 


U.S.  v.  Block,  80  I.D.  571  (1973) 

Block  v.   Morton,    Civil   No.    LV-74-9,    BRT,    D.    Nev. 
Judgment    for  defendant,    June   6,    1975;    rev'd  & 
remanded   with  instructions   to   remand   to   the 
Secretary  of   the   Interior,   Mar.    29,   1977;   no 
petition. 


U.S.   v.    Blue   Bell  Gold  Mining  Co.,   17    IBLA  182 
~~TT974) 


Blue   Bell   Gold   Mining   Co, 


Morton,    Civil 


No.    C74-698    S,    W.D.    Wash.      Judgment    for 
defendant,    Sept.    18,    1975;   no   appeal. 


U.S.    v.    Blythe,    16    IBLA   94    (1975) 

Blythe   v.    Kleppe ,    Civil    No.    CIV   75-750   B,    D.N.M. 
Dismissed,    Feb.    28,    1977;    aff 'd,    Nov.    16,    1977. 


U.S.   v.    Booth,    76   I.D.    73   (1969) 

Booth  v.  Hickel,  Civil  No.  42-69,  D.  Alaska. 
Judgment  for  defendant,  June  30,  1970;  no 
appeal . 


U.S. 


Arizona   Exploration   Co.,    A-28876    (June    22, 


1962) 


Lord  v.  Helmandollar ,  Civil  No.  987-63.   Judg- 
ment for  defendants,  Sept.  30,  1963;  appeal 
dismissed,  348  F.2d  780  (1965);  cert,  denied, 
383  U.S.  928  (1966);  rehearing  denied,  384  U.S. 
947  (1966). 


U.S.  v.  Baker,  23  IBLA  319  (1976) 

Baker  v.  U.S. ,  Civil  No.  CIV  76-408  PCT  WPC, 
D.  Ariz.   Complaint  dismissed,  Apr.  25,  1977; 
appeal  filed,  June  21,  1977. 


U.S.  v.  Barrows ,  76  I.D.  299  (1969) 

Barrows  v.  Hickel,  Civil  No.  70-215-CC,  CD.  Cal. 
Judgment  for  defendant,  Apr.  20,  1970;  aff 'd , 
447  F.2d  80  (9th  Cir.  1971). 


U.S.  v.  Borders,  A-28624  (Oct.  23,  1961) 

Osborne  v.  Hammitt,  Civil  No.  414,  D.  Nev. 
Judgment  for  defendant,  Aug.  19,  1964  (opinion); 
no  appeal. 


U.S.  v.  Boyd,  39  IBLA  321  (1979) 

Boyd  v.  Andrus ,  Civil  No.  A79-322,  D.  Alaska. 
Judgment  for  defendant,  Mar.  14,  1980;  dismissed 
&  remanded,  Aug.  17,  1981;  vacated,  Aug.  20, 
1981. 


U.S. 


Boyle,    76   I.D.    61,    318   (1969);   reconsideration 


denied,    Jan.    22,    1970 

Boyle  v.  Morton,  Civil  No.  Civ-71-491  Phx  WEC, 
D.  Ariz.   Judgment  for  plaintiff,  May  4,  1972; 
rev'd  &  remanded,  519  F.2d  551  (9th  Cir.  1975); 
cert,  denied,  423  U.S.  1033  (1975). 
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U.S.   v.    Brubaker ,   A-30636   (July   24,    1968);   9    IBLA 
281,    80   I.D.    261    (1973) 

Brubaker   v.    Morton,    Civil    No.    73-1228    EC, 
CD.    Cal.      Dismissed   with   prejudice,    Aug.    13, 
1973;   aff ' d,    500  F.2d   200   (9th  Cir.   1974); 
no   petition. 


U.S. 


Brubaker-Mann,  Inc.,  Civil  No.  74-742- 


JWC,  CD.  Cal.   Stipulated  agreement  dated 
Jan.  30,  1975;  accepted  by  the  defendants  on 
Feb.  3,  1975;  final  judgment  entered  May  7, 
1975. 


U.S.  v.  Brunskill,  51  IBLA  199  (1980) 

Brunskill  v.  Secretary  of  the  Interior, 
Civil  No.  CIV-S-81-140  MLS,  E.D.  Cal.   Suit 
pending. 


U.S.  v.  Chrlstensen,  A-27549  (May  14,  1958) 

La  Fortuna  Uranium  Mines,  Inc.  v.  Seaton,  Civil 
No.  191-59.   Judgment  for  defendant,  Apr.  4, 
1960;  no  appeal. 

U.S.  v.  Clear  Gravel  Enterprises,  Inc.,  2  IBLA  285 
(1971) 

Clear  Gravel  Enterprises,  Inc.  v.  ICeil,  Civil 
No.  LV-1654,  D.  Nev.   Judgment  for  defendant, 
May  4,  1972;  aff 'd,  Oct.  9,  1974;  rehearing 
denied,  Jan.  13,  1975;  cert,  denied,  Apr.  21, 
1975. 


U.S.  v.  Clements,  A-27751  (Dec.  15,  1958) 

Clements  v.  Seaton,  Civil  No.  560-59.   Judgment 
for  defendant,  Jan.  13,  1960;  no  appeal. 


U.S.  v.  Bryant ,  25  IBLA  247  (1976) 

Bryant  v.  Secretary  of  the  Interior,  Civil 
No.  A76-84,  D.  Alaska.   Remanded  to  the  Agency 
for  final  consideration  on  the  merits,  Jan.  5, 
1978. 


U.S.  v.  Cody,  1  IBLA  92  (1970) 

Cody  v.  Hickel,  Civil  No.  1-70-125,  D.  Idaho. 
Remanded  to  the  Secretary  of  the  Interior  for 
taking  of  additional  evidence,  Dec.  6,  1971; 
appeal  withdrawn,  Mar.  10,  1972. 


U.S.  v.  Bunko wski ,  5  IBLA  102,  79  I.D.  43  (1972) 

Bunkowski  v.  Applegate ,  Civil  No.  R-76-182-BRT, 
D.  Nev.   Dismissed  with  prejudice,  Nov.  27, 
1978. 


U.S.  v.  Calhoun  &  Howell  of  Oregon,  Ltd.;  U.S.  v. 
Temple ,  A-31004  (Aug.  29,  1969) 

Calhoun  &  Howell  of  Oregon,  Ltd.  v.  Hickel, 
Civil  No.  70-155,  D.  Or.   Judgment  for 
defendant,  Sept.  24,  1970;  no  appeal. 


U.S.  v.  Coleman,  A-28557  (Mar.  27,  1962) 

U.S.  v.  Coleman,  Civil  No.  63-956-WB,  S.D.  Cal. 
Judgment  for  defendant,  Feb.  25,  1965  (opinion) 
remanded,  363  F.2d  190  (9th  Cir.  1966);  aff 'd, 
379  F.2d  555  (9th  Cir.   1967);  cert,  granted, 
389  U.S.  970  (1967);  rev'd  &  remanded  to  9th 
Cir.,  390  U.S.  599  (1968);  rehearing  denied, 
391  U.S.  961  (1968);  aff 'd,  405  F.2d  72 
(9th  Cir.  1968);  cert,  denied,  394  U.S.  907 
(1969). 


U.S.  v.  Chapman ,  A-30581  (July  16,  1968) 

Chapman  v.  U.S. ,  Civil  No.  69-12  Pet.,  D.  Ariz. 
Judgment  for  defendant,  Jan.  18,  1972;  no 
appeal. 


U.S.  v.  Converse,  72  I.D.  141  (1965) 

Converse  v.  Udall ,  Civil  No.  65-581,  D.  Or. 
Judgment  for  defendant,  262  F.  Supp.  583 
(1966);  aff 'd,  399  F.2d  616  (9th  Cir.  1968); 
cert,  denied,  393  U.S.  1025  (1969). 


U.S.  v.  Charlestone  Stone  Products,  Inc.,  9  IBLA  94 
(1973) 

Charlestone  Stone  Products  Co.  v.  Morton,  Civil 
No.  LV-2039-BRT,  D.  Nev.  Vacated  &  remanded  to 
the  Dept .  for  further  proceedings,  Nov.  7,  1974 
(opinion);  aff'd  &  remanded,  553  F.2d  1209 
(9th  Cir.  1977);  rev'd  &  remanded,  436  U.S.  604 
(1978);  dismissed  with  prejudice,  Jan.  25,  1982. 


U.S.  v.  Chournos,  A-28577  (July  14,  1961) 

Chournos  v.  U.S. ,  Civil  No.  C-164-61,  D.  Utah. 
Complaint  dismissed,  Jan.  9,  1962;  no  appeal. 

Chournos  v.  U.S. ,  Civil  No.  C-238-62,  D.  Utah. 
Dismissed,  June  28,  1963;  aff'd,  335  F.2d  918 
(10th  Cir.  1964);  no  petition. 


U.S.  v.  Corns,  53  IBLA  5  (1981) 

Corns  v.  Secretary  of  the  Interior,  Civil 
No.  81-293,  E.D.  Cal.   Suit  pending. 


U.S.  v.  Crawford ,  A-30820  (Jan.  29,  1968) 

Crawford  v.  Udall ,  Civil  No.  6969  Phx . ,  D.  Ariz. 
Judgment  for  defendant,  May  20,  1969;  aff'd, 
442  F.2d  1030  (9th  Cir.  1971);  no  petition. 


U.S.  v.  Crow,  28  IBLA  345  (1977) 

Crow  v.  And r us ,  Civil  No.  F77-12-CIV, 

D.  Alaska.   Judgment  for  defendant,  June  23, 

1978. 
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U.S.  v.  Den ham,  29  IBLA  185  (1977) 

Denham  v.  And r us ,  Civil  No.  CIV77-392  Phx  WEC, 
D.  Ariz.   Judgment  for  defendant;  af f 'd , 
July  16,  1980. 


U.S.  v.  Denison,  71  I.D.  144  (1964);  76  I.D.  233 
(1969) 

Denison  v.  Udall ,  Civil  No.  963,  D.  Ariz. 
Remanded,  248  F.  Supp.  942  (1965). 

Shoup  v.  Udall,  Civil  No.  5822-Phx.,  D.  Ariz. 
Judgment  for  defendant,  Jan.  31,  1972. 

Smith  v.  Udall  ,  Civil  No.  1053,  D.  Ariz. 
Judgment  for  defendant,  Jan.  31,  1972;  aff'd, 
Feb.  1,  1974;  cert,  denied,  Oct.  15,  1974. 


U.S.  v.  Dunbar  Stone  Co.,  56  IBLA  61  (1981) 


Dunbar  Stone  Co. 


Dept.  of  the  Interior, 


Civil  No.  1811271-331,  D.  Ariz.   Suit  pending. 

U.S.  v.  Duval 1,  1  IBLA  103  (1970) 

Duval  v.  Morton,  Civil  No.  71-684,  D.  Or. 
Dismissed,  347  F.  Supp.  501  (1972);  aff'd, 
Dec.  19,  1973  (opinion). 

U.S.  v.  Elkhorn  Mining  Co. ,  2  IBLA  383  (1971) 

Elkhorn  Mining  Co.  v.  Morton,  Civil  No.  2111, 
D.  Mont.   Judgment  for  defendant,  Jan.  19,  1973; 
no  appeal. 


U.S.  v.  Devenny,  A-30289  (Aug.  6,  1964) 

Devenny  v.  Udall,  Civil  No.  6283,  W.D.  Wash. 
Dismissed,  June  22,  1966;  no  appeal. 


U.S.  v.  Devine ,  A-30435  (Apr.  28,  1965);  2  IBLA  258 
(1971) 

U.S.  v.  Bryant,  Civil  No.  9929,  E.D.  Cal . 
Remanded  to  Dept.  for  exercise  of  discretion, 
Sept.  10,  1969;  decision  of  BLM  dated  Jan.  16, 
1970,  aff'd  by  the  Board  of  Land  Appeals, 
May  10,  1971. 


U.S.  v.  Dietemann,  26  IBLA  356  (1976) 

Dietemann  v.  Kleppe,  Civil  No.  76-3532  RMT, 
CD.  Cal.   Summary  judgment  for  defendant, 
Feb.  9,  1977;  no  appeal. 


U.S.  v.  Fairchild,  A-30803  (Jan.  19,  1968) 

Minerals  Trust  Corp.  v.  Udall,  Civil  No.  6960 
Phx.,  D.  Ariz.   Judgment  for  defendant,  May  20, 
1969;  aff'd,  442  F.2d  1030  (9th  Cir.  1971). 


U.S.  v.  Fitzgerald,  A-30973  (July  25, 
1969) 

Fitzgerald  v.  Hickel ,  Civil  No.  70-421-Phx. , 

D.  Ariz.   Judgment  for  defendant,  Nov.  23,  1970. 


U.S.  v.  Foresyth,  15  IBLA  43  (1974);  Petition  for 
review  granted  by  Order  of  Oct.  30,  1975 

Brubaker  v.  Andrus,  Civil  No.  77-W-280,  D.  Colo. 
Suit  pending. 


U.S.  v.  Dlouhy,  A-27668  (Sept.  24,  1958) 

Dlouhy  v.  Seaton ,  Civil  No.  405-59.  Judgment 
for  defendant,  May  3,  1960;  appeal  dismissed, 
Nov.  28,  1960. 


U.S.  v.  Foster,  65  I.D.  1  (1958) 

Foster  v.  Seaton,  Civil  No.  344-58.   Judgment 
for  defendants,  Dec.  5,  1958  (opinion);  aff'd, 
271  F.2d  836  (1959);  no  petition. 


U.S.  v.  Dredge  Corp.  ,  A-28022  (Dec.  18,  1959) 

|jrcd>:H.'  Co i  p.  v.  Fenny,  Civil  No.  396,  I).  Nev. 
Judgment  for  defendant,  Sept.  25,  1962;  remanded, 
338  F.2d  456  (9th  Cir.  1964);  judgment  for 
plaintiff,  Aug.  8,  1966;  judgment  for  defendants, 
398  F.2d  791  (9th  Cir.  1968);  cert,  denied, 
393  U.S.  1066  (1969). 


U.S.  v.  Dredge  Corp. ,  7  IBLA  136  (1972) 

Dredge  Corp.  v.  Morton,  Civil  No.  LV-2029, 
D.  Nev.   Stipulated  dismissal,  Feb.  12,  1974. 


U.S.  v.  Freese,  37  IBLA  7  (1978) 

Freese  v.  Andrus,  Civil  No.  CIV  78-1314, 
D.  Idaho.   Suit  pending. 


U.S.  v.  Gardener,  18  IBLA  175  (1974) 

Gardener  v.  Secretary  of  the  Interior,  Civil 
No.  75-1413-R,  CD.  Cal.   Judgment  for 
defendant,  June  16,  1975;  notice  of  appeal 
filed,  Aug.  8,  1975. 


U.S.  v.  Dredge  Corp. ,  54  IBLA  281  (1981) 

Dredge  Corp.  v.  Watt,  Civil  No.  CV-LV-81-504 
HEC,  D.  Nev.   Suit  pending. 


U.S.  v.  Garner,  30  IBLA  42  (1977) 

Garner  v.  U.S.  ,  Civil  No.  78-0314,  D.  Colo. 
Dismissed,  Oct.  24,  1978,  no  appeal. 
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U.S.  v.  Garula,  A-29948  (June  3,  1964) 


U.S.  v.  Henault  Mining  Co.,  73  I.D.  184  (1966) 


Garula  v.  Udall,  Civil  No.  8998,  D.  Colo. 
Judgment  for  plaintiff,  268  F.  Supp.  910 
(1967);  rev'd,  405  F.2d  1181  (10th  Cir. 
1968);  no  petition. 


U.S.  v.  Golden  Eagle  Mining  Corp.,  A-30864 
(Sept.  25,  1967) 

Golden  Eagle  Mining  Corp.  v.  Udall ,  Civil 
No.  S-937,  E.D.  Cal.   Dismissed  for  lack  of 
prosecution,  Oct.  6,  1969;  no  appeal. 


Henault  Mining  Co.  v.  Tysk,  Civil  No.  634, 
D.  Mont.   Judgment  for  plaintiff,  271  F.  Supp. 
474  (1967);  rev'd  &  remanded  for  further 
proceedings,  419  F.2d  766  (9th  Cir.  1969); 
cert,  denied,  398  U.S.  950  (1970);  judgment  for 
defendant,  Oct.  6,  1970. 


U.S.  v.  Henri,  46  IELA  221  (1980) 

Henri  v.  Andrus,  Civil  No.  A80-124  Civ, 
D.  Alaska.   Suit  pending. 


U.S.  v.  Grigg,  19  IBLA  379,  82  I.D.   123  (1975) 


U.S.  v.  Henrikson,  70  I.D.  212  (1963) 


Grigg  v.  U.S.,  Civil  No.  1-75-75,  D.  Idaho. 
Judgment  for  defendant,  Nov.  6,  1979;  appeal 
filed,  Jan.  3,  1980. 


Henrikson  v.  Udall ,  Civil  No.  41749,  N.D.  Cal. 
Judgment  for  defendant,  229  F.  Supp.  510 
(1964);  aff 'd,  350  F.2d  949  (9th  Cir.  1965); 
cert,  denied,  384  U.S.  940  (1966). 


U.S.  v.  Gunsight  Mining  Co.,  5  IBLA  62  (1972) 

Gunsight  Mining  Corp.  v.  Morton,  Civil 
No.  72-92  Tuc,  D.  Ariz.   Dismissed, 
Sept.  11,  1973;  no  appeal. 


U.S.  v.  Hallenbeck,  21  IBLA  296  (1975) 


U.S.  v.  Hicks,  A-30780  (Oct.  24, 
1967) 

Hicks  v.  U.S.,  Civil  No.  Civ.  1202  Pet., 
D.  Ariz.   Judgment  for  defendant,  Mar.  26, 
1970. 


Hallenbeck  v.  Bureau  of  Reclamation,  Civil 
No.  75-M-786,  D.  Colo.   Judgment  for  defendant, 
Sept.  2,  1976;  aff 'd,  590  F.2d  852  (10th  Cir. 
1979). 


U.S.  v.  Harenberg ,  11  IBLA  153  (1973) 

Century  Industries-Flagstaff  v.  U.S. ,  Civil 
No.  75-157  PCT  WPC,  D.  Ariz.   Suit  pending. 


U.S.  v.  Haskins,  A-30737  (Dec.  19,  1966);  3  IBLA  77 
(T971);  59  IBLA  1,  88  I.D.  925  (1981) 

Haskins  v.  Udall ,  Civil  No.  67-1815-CC,  CD.  Cal. 
Judgment  for  defendant,  Apr.  15,  1968;  remanded 
to  the  Dir . ,  BLM  for  an  exercise  of  discretion, 
Oct.  3,  1969. 


U.S.  v.  Higbee ,  A-31063  (Apr.  1,  1970) 

Higbee  v.  Morton,  Civil  No.  1674,  D.  Nev. 
Judgment  for  defendant,  May  5,  1972;  vacated  & 
remanded ,  July  22,  1974;  amended,  Sept.  13, 
1974;  vacated  &  remanded  to  the  Secretary  for 
taking  further  evidence  for  reconsideration  of 
the  issues,  Dec.  19,  1974. 


U.S.  v.  Humboldt  Placer  Mining  Co.,  8  IBLA  407, 
79  I.D.   709  (1972) 

Humboldt  Placer  Mining  Co.  v.  Secretary  of  the 
Interior,  Civil  No.  S-2755,  E.D.  Cal.   Dismissed 
with  prejudice,  June  12,  1974;  aff 'd,  549  F.2d 
622  (9th  Cir.  1977);  petition  for  cert,  filed, 
June  25,  1977. 


U.S.  v.  Haskins ,  Civil  No.  72-246  JWC,  CD.  Cal. 
Judgment  for  plaintiff,  May  18,  1972  (opinion); 
rehearing  denied,  June  28,  1972;  aff  'd  &  remanded 
for  further  proceedings,  Oct.  25,  1974;  no 
petition,  505  F.2d  246  (9th  Cir.  1974). 

Haskins  v.  Watt,  Civil  No.  82-2112  CBM  (JRX), 
CD.  Cal.   Suit  pending. 


U.S.  v.  Ideal  Cement  Co.,  5  IBLA  235,  79  I.D.  117 
(1972) 

Ideal  Basic  Industries,  Inc.  v.  Morton,  Civil 
No.  J-12-72,  D.  Alaska.   Judgment  for  defendant, 
Feb.  25,  1974;  motion  to  vacate  judgment  denied, 
May  6,  1974;  aff d,  542  F.2d  1364  (9th  Cir.  1976). 


U.S.  v.  Heden ,  19  IBLA  326  (1975) 


U.S.  v.  Independent  Quick  Silver  Co.,  72  I.D.  367 
(1965) 


Heden  v.  Secretary  of  the  Interior,  Civil 
No.  75-543,  D.  Or.   Dismissed,  Aug.  4,  1977; 
aff  d,  Mar.  19,  1980. 


Independent  Quick  Silver  Co.  v.  Udall ,  Civil 
No.  65-590,  D.  Or.   Judgment  for  defendant, 
262  F.  Supp.  583  (1966);  appeal  dismissed. 
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U.S.  v.   Johnson,    39   IBLA  337   (1979) 

Johnson  v.    U.S.,   Civil   No.    C-79-0486,    D.    Utah. 
Suit   pending. 


U.S.  v.   Lost   Polack  Mining  Ass'n,    38   IBLA  101   (1978) 

Lost    Polack  Mining   &    Exploration  Co.    v.    Andrus , 
Civil   No.    79-56  PHX  CAM,   D.   Ariz.      Suit   pending, 


U.S.   v.    Johnson,   A-30405   (Oct.    28,    1965) 

Johnson  v.    Udall ,    Civil   No.   1071,   D.    Ariz. 
Judgment   for  defendant,   Nov.    21,    1967;   no 
appeal. 


U.S.   v.   McCall,   1    IBLA  115   (1970) 

McCall  v.   Morton,   Civil   No.    74-70  RDF,    D.   Nev. 
Judgment    for  defendant,    Oct.    1,    1975. 


U.S.   v.    Johnson ,   A-30828   (Jan.    29,   1968) 

Johnson  v.   Udall ,   Civil   No.    68-994-AAH,    CD. 
Cal.      Judgment   for  plaintiff,    292   F.    Supp.    738 
(1968) ;    no  appeal. 


U.S.  v.   King,   A-30217   (Dec.    29,    1964) 

King  v.    BLM,    Civil   No.    S2765,   E.D.    Cal.      Dis- 
missed,   Oct.    30,   1973;   no  appeal. 


U.S.   v.   King,    15   IBLA  210  (1974) 

King  v.   U.S.,    Civil   No.    74-151-TUC-JAW,   D.    Ariz. 
Judgment    for  defendant,    July  10,    1975;   dismissed, 
Jan.    7,    1977. 


U.S.   v.    Knowlton,   A-30912   (May   21,   1968) 

Knowlton  v.   Hickel ,    Civil   No.    C-191-69, 
D.   Utah.      Judgment   for  defendant,   Nov.    13, 
1970. 


U.S.   v.   McCall,    2  IBLA  64,    78   I.D.      71   (1971) 

McCall  v.  Boyles,  Civil  No.  74-68(RDF),  D.  Nev. 
Judgment  for  defendant,  June  15,  1976;  petition 
for  reconsideration  denied,  Aug.  17,  1977; 
aff 'd,  July  10,  1980;  rehearing  en  banc  denied, 
Oct.  17,  1980;  cert,  denied,  Mar.  23,  1981. 


U.S.  v.  McCall,  7  IBLA  21,  79  I.D.  457  (1972) 

McCall  v.  Boyles,  Civil  No.  LV-76-155  RDF, 
D.  Nev.   Judgment  for  defendant,  Nov.  4, 
1977;  aff 'd  628  F.2d  1185  (9th  Cir.  1980); 
cert,  denied,  Mar.  23,  1981. 


U.S.  v.  McClarty,  71  I.D.  331  (1964);  76  I.D.  193 
T1969) 

McClarty  v.  Udall,  Civil  No.  116,  E.D.  Wash. 
Judgment  for  defendant,  May  26,  1966;  rev 'd 
&  remanded,  408  F.2d  907  (9th  Cir.  1969); 
remanded  to  the  Secretary,  May  7,  1969; 
vacated  &  remanded  to  BLM,  Aug.  13,  1969. 


U.S.  v.  Kohl,  5  IBLA  298  (1972) 

Kohl  v.  Yurich,  Civil  No.  2155,  D.  Mont. 
Dismissed  with  prejudice,  Jan.  17,  1973; 
no   appeal. 


U.S.   v.   McHenry,    43   IBLA  122   (1979) 

McHenry  v.   Andrus,   Civil   No.   A79-394  CIV, 
D.    Alaska.      Suit   pending. 


U.S.   v.   Lance,    73   I.D.    218   (1966) 

Lance  v.  Udall ,  Civil  No.  1864,  D.  Nev. 
Judgment  for  defendant,  Jan.  23,  1968; 
no  appeal. 


U.S.  v.  Maher,  5  IBLA  209,  79  I.D.  109  (1972) 

Maher  v.  Morton,  Civil  No.  1-72-153,  D.  Idaho. 
Dismissed  without  prejudice,  Apr.  3,  1973. 


U.S. 


Lane  Minerals,    Inc.,   A-30497   (Mar.    28, 


1966) 


Lane  Minerals,  Inc.  v.  Udall ,  Civil  No.  67-535, 
D.  Or.   Judgment  for  defendant,  Feb.  2,  1970. 


U.S.  v.  Mattey,  67  I.D.  63  (1960) 

U.S.  v.  Nogueira,  Civil  No.  65-220-PH,  CD.  Cal, 
Judgment  for  defendant,  Nov.  16,  1966;  rev'd  & 
remanded,  403  F.2d  816  (1968);  no  petition. 


U.S.  v.  Larsen,  9  IBLA  247  (1973) 

Larsen  v.  Morton,  Civil  No.  73-119-TUC-JAW, 
D.  Ariz.  Judgment  for  defendant,  Sept.  24, 
1974;  no  appeal. 


U.S.  v.  May,  A-30675  (July  25,  1968) 

May  v.  Udall ,  Civil  No.  R-2107,  D.  Nev. 
Judgment  for  plaintiff,  Dec.  15,  1969. 
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U.S.   v.   Melluzzo,    76    I.D.    160   (1969);    32   IBLA  46 
(1977) 

Melluzzo  v.   Morton,   Civil   No.    CIV  73-308  PHX 
CAM,    D.   Ariz.      Judgment    for   defendant,    June   19, 
1974;   aff'd   in  part,   rev'd ,   remanded   in  part, 
534   F.2d   860"T9th~Cir .    1976);   no   petition^ 

Melluzzo  v.   Andrus,   Civil   No.    CIV-79-282   PHX, 
CAM,    D.    Ariz.      Judgment    for  defendant,   May   20, 
1980. 


U.S.   v.    Melluzzo,    76   I.D.    181    (1969); 

reconsideration,   1    IBLA   37,    77    I.D.      172   (1970) 

WJM  Mining  &  Development  Co.  v.  Morton,  Civil 
No.  70-679,  D.  Ariz.  Judgment  for  defendant, 
Dec.    8,    1971;   dismissed,    Feb.    4,    1974. 


U.S.   v.   Melluzzo,    38   IBLA  214,    85   I.D.    441   (1978) 

Melluzzo  v.    U.S.,   Civil   No.    81-607  PHX  CAM, 
D.    Ariz.      Suit   pending. 


U.S.   v.    Mineral  Ventures,   Ltd.,   14   IBLA  82,    80  I.D. 
792   (1973) 

Mineral  Ventures,   Ltd.   v.    Secretary  of   the 
Interior,    Civil   No.    74- 2 01,    D.   Or.      Judgmen t 
for  defendant,    July  10,    1975;   vacated  &   re- 
manded ,   May   3,    1977;   modified  amended  judgment, 
Sept.    9,    1977. 


U.S.   v.   National   Motor   Service   Co.,   15   IBLA   23   (1974) 

National  Motor  Service  Co.  v.  Morton,  Civil 
No.  1-74-41,  D.  Idaho.  Complaint  dismissed 
with  prejudice,    Fetr.    24,    1976. 


U.S.   v.   Nelson,    8   IBLA   294    (1972);    (Supp.    I),    28   IBLA 
314   (1977) 

Nelson  v.    Morton,    Civil    No.    A-3-73,    D.    Alaska. 
Dismissed  with   prejudice,    368   F.    Supp.    692 
(1974);   rev'd  &    remanded,    Jan.    14,    1976;   no 
petition. 


U.S.   v.   Nevitt,   A-30030   (July   28,    1964) 

U.S.   v.    Nevitt,    Civil   No.    3423-SD-C,    S.D.    Cal . 
Judgment   for  plaintiff,    Nov.    28,    1966;   no   appeal, 

U.S.   v.   New  Jersey  Zinc  Co.,    74   I.D.    191    (1967) 

New  Jersey   Zinc   Corp.   v.    Udall,    Civil   No.    67-C- 
404,    D.    Colo.      Dismissed   with   prejudice,    Jan.    5, 
1970. 


U.S.   v.   Nickol ,   9   IBLA  117    (1973) 

Nickol  v.    U.S.,    Civil   No.    9995  D.N.M.      Dismissed, 
Oct.    5,    1973;   rev'd  &   remanded,    501    F.2d    1389 
(10th  Cir.    1974);   remanded   to   the   Dept .    for 
further  proceedings,    Jan.    30,    1975;   motion   to 
compel   compliance   denied,    July   24,    1978. 


U.S.   v.   Morris,   19   IBLA   350,    82   I.D.    146   (1975) 

Morris  v.    U.S.,    Civil   No.    1-75-74,    D.    Idaho. 
Aff'd   In  part,   rev'd   in  part,    Dec.    20,    1976; 
rev'd,    593  F.2d   851    (9th  Cir.    1978).      Dis- 
missed  with  prejudice,   June   23,    1980;   motion 
to  vacate  denied   Oct.    9,    1980;   appeal   filed 
Dec.    3,   1980. 


U.S.  v.   O'Callaghan,    8   IBLA   324,    79   I.D.    689   (1972): 
U.S.    v.    O'Callaghan,    Contest    No.    R-04845    (July    7, 
1975);    29   IBLA   333   (1977) 

O'Callaghan  v.   Morton,   Civil    No.    73-129-S, 
S.D.    Cal.      Aff'd   in  part   &   remanded,   May  14, 
1974.      Judgment    for  defendant,   May   16,    1978; 
aff'd,   May   8,    1980. 


U.S.   v.   Moseley,   A-30971    (Dec.    13,    1967) 

Moseley  v.    Udall ,    Civil   No.    6939   Phx.,    D.    Ariz. 
Judgment   for  defendant,   May   20,    1969;   af f  'd, 
442   F.2d   1030   (9th  Cir.      1971);   no   petition. 


U.S.   v.   Oldaker ,   A-30378   (Aug.    26,    1965) 

Oldaker  v.    Udall,   Civil    No.   A-98-65,    D.    Alaska. 
Stipulated   dismissal  with   prejudice,   Mar.    3, 
1967;   no   appeal. 


U.S.   v.   Mulkern,   A-27746   (Jan.    19,    1959) 

Mulkern  v.   Keough,    Civil   No.    299,   D.    Nev , 
Judgment   for  defendant,    Feb.    19,    1963 
(opinion);    aff'd,    326   F.2d   896   (9th  Cir. 
1964);   no   petition. 


U.S.   v.   Murer,    4   IBLA  242   (1972) 


Murer  v.   Morton,   Civil   No.    C-3941,    D.    Colo. 
Judgment   for  defendant,   Mar.    22,    1973 
(oral   opinion);   no  appeal. 


U.S.   v.   Osborne,   A-31030,    77    I.D.    83    (1970), 
28   IBLA  13   (1976);   reconsideration  denied   by 
Order   dated   Jan.    4,    1977 

Osborne   v.    Morton,    Civil    No.    1564,    D.    Nev. 
Judgment    for   defendant,    Mar.    1,    1972;    remanded 
to   Dist.    Ct .   with  directions    to   reassess   Secre- 
tary's conclusion,   Feb.    22,    1974;    remanded   to 
the   Dept.   with  orders   to   reexamine   the    issues, 
Dec.    3,    1974. 

Bradford   Mining   Corp.   v.    Andrus ,    Civil    No.    LV- 
77-218,    RDF,    D.    Nev.      Suit    pending. 
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U.S.  v.  Page,  19  IBLA  255  (1975);  43  IBLA  390  (1979) 

Garrigus  v.  Andrus,  Civil  No.  80-314,  D.  Or. 
Suit  pending. 


U.S.  v.  Ramsey,  29  IBLA  243  (1977) 

Ramsey  v.  Andrus,  Civil  No.  CIV  S-77-348-TJM, 
D.  Cal.   Suit  pending. 


U.S.  v.  Pittsburgh  Pacific  Co.,  30  IBLA  388, 
84  I.D.  282  (1977) 

Pittsburgh  Pacific  Co.  v.  U.S. ,  Civil  No.  CIV 
77-5055,  D.S.D.   Dismissed  by  plaintiff,  Dec.  8, 
1980;  no  appeal. 

South  Dakota  v.  Andrus,  Civil  No.  CIV  77-5058, 
D.S.D.  Judgment  for  defendant,  Dec.  26,  1978; 
aff 'd,  Feb.  12,  1980;  cert,  denied,  Sept.  4,  1980. 


U.S.  v.  Poncia,  11  IBLA  302  (1973) 

Poncia  v.  Morton,  Civil  No.  1-73-93,  D.  Idaho. 
Remanded  to  the  Secretary  of  Interior  for 
consideration,  Sept.  28,  1976. 


U.S.  v.  Porter,  A-29882  (Apr.  24,  1964) 

Eldridge  v.  Secretary  of  the  Interior,  Civil 
No.  64-353,  D.  Or.   Judgment  for  defendant, 
Dec.  15,  1965  (opinion);  no  appeal. 


U.S.  v.  Pressentin,  A-27495  (Apr.  2,  1958) 

Pressentin  v.  Seaton,  Civil  No.  4804,  W.D.  Wash. 
Voluntary  dismissal  by  plaintiff  entered, 
July  24,  1959. 

Pressentin  v.  Seaton,  Civil  No.  1907-59. 
Judgment  for  defendant,  Jan.  15,  1960; 
rev'd  &  remanded,  284  F.2d  195  (1960); 
see  A-30004,  71  I.D.  447  (1964). 


U.S.  v.  Ramsey,  14  IBLA  152  (1974) 

Ramsey  v.  Secretary  of  the  Interior,  Civil 
No.  74-192,  D.  Or.   Dismissed,  May  1,  1975; 
aff'd,  Mar.  22,  1977. 


U.S.  v.  Ramsher  Mining  &  Engineering  Co.,  13  IBLA 
268  (1973) 

Ramsher  Mining  &  Engineering  Co.  v.  Secretary 
of  the  Interior,  Civil  No.  CV-74-3062-WMB,  CD. 
Cal.   Dismissed  with  prejudice,  Feb.  11,  197  5; 
aff'd,  Oct.  15,  1976. 


U.S.  v.  Reed,  A-30354  (Sept.  29,  1965) 

Reed  v.  Udall,  Civil  No.  1784,  D.  Nev.   Judgment 
for  defendant,  Dec.  19,  1967;  aff'd,  416  F.2d 
377  (9th  Cir.  1969);  cert,  denied,  397  U.S.  924 
(1970). 


U.S.  v.  Relyea,  A-30909  (June  25,  1968) 

Relyea  v.  Udall ,  Civil  No.  3-68-20,  D.  Idaho. 
Judgment  for  defendant,  Feb.  19,  1970;  no 
appeal. 


U.S.  v.  Robinette,  A-31036;  A-31133  (Mar.  4,  1970) 

Robinette  v.  Morton,  Civil  No.  71-1156-HP, 
CD.  Cal.   Complaint  dismissed  with  prejudice, 
Oct.  22,  1971;  appeal  dismissed,  Apr.  18,  1972. 


U.S.  v.  Pressentin,  71  I.D.  447  (1964) 


Pressentin  v.  Udall,  Civil  No.  1194-65. 
Judgment  for  defendant,  Mar.  19,  1969; 
no  appeal. 


U.S.  v.  Rodgers ,  32  IBLA  77  (1977) 

Rodgers  v.  Andrus,  Civil  No.  78-119,  D.  Or. 
Judgment  for  defendant,  Mar.  26,  1980;  amended 
judgment  Oct.  2,  1980;  appeal  filed  Nov.  12, 
1980. 


U.S.  v.  Pruess,  A-28641  (Aug.  22,  1961) 

Pruess  v.  Udall,  Civil  No.  1331-62.   Judgment 
for  defendant,  May  12,  1964;  remanded,  359  F.2d 
615  (1965);  judgment  for  defendant,  Jan.  4,  1966; 
per  curiam  decision,  remanded  for  transfer  to 
Dist.  Ct.,  Or.   Not  reported. 

Pruess  v.  Udall ,  Civil  No.  67-167,  D.  Or. 
Judgment  for  defendant,  286  F.  Supp.  138  (1968); 
aff'd,  410  F.2d  750  (9th  Cir.  1969);  cert,  denied, 
396  U.S.  967  (1969);  rehearing  denied,  397  U.S. 
1003  (1970). 


U.S.  v.  Rosenkranz ,  46  IBLA  109  (1980) 

Rosenkranz  v.  Forest  Service,  Civil  No.  CIV-80- 
951-PHX-WEC,  D.  Ariz.   Judgment  for  defendant, 
Feb.  10,  1982;  appeal  filed  Mar.  10,  1982. 


U.S.  v.  Rouse,  56  IBLA  36  (1981) 

Rouse  v.  Dept.  of  the  Interior,  Civil  No.  81- 
1302-S(I),  S.D.   Cal.   Suit  pending. 


U.S.  v.  Pulliam,  1  IBLA  143  (1970) 

Pulliam  v.  Secretary  of  the  Interior,  Civil 
No.  71-649,  D.  Ariz.   Dismissed  on  the  merits, 
Mar.  29,  1973;  no  appeal. 


U.S.  v.  Rukke ,  32  IBLA  155  (1977) 

Rukke  v.  U.S.,  Civil  No.  C77-206T,  D.  Wash. 
Suit  pending. 
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U.S.  v.  Russell,  40  IBLA  309  (1979) 

Russell  v.  McGuire,  Civil  No.  79-949,  D.  Or. 
Suit  pending. 


U.S.  v.  Stewart ,  A-28966  (Sept.  25,  1962) 

Stewart  v.  Penny ,  Civil  No.  1619,  D.  Nev . 
Judgment  for  plaintiff,  238  F.  Supp.  821 
(1965) ;  no  appeal. 


U.S.  v.  Sainberg,  5  IBLA  270  (1972) 

Sainberg  v.  Morton,  Civil  No.  72-217-PCT, 

D.  Ariz.   Dismissed,  363  F.  Supp.  1259  (1973); 

no  appeal. 


U.S.  v.  Sullivan,  5  IBLA  275  (1972) 

Sullivan  v.  U.S.,  Ct .  CI.  No.  193-69.   Dis- 
missed, Oct.  27,  1972. 


U.S.  v.  Saurers ,  A-30097  (July  9,  1964) 

Saurers  v.  Udall ,  Civil  No.  6245,  W.D.  Wash. 
Judgment  for  defendant,  July  19,  1965;  no 
appeal. 


U.S.  v.  Sullivan,  9  IBLA  278  (1973) 

Mendenhall  v.  U.S.,  Civil  No.  CV-R-80-146ECR, 
D.  Nev.   Suit  pending. 


U.S.  v.  Seeley,  A-28127  (Jan.  28,  1960) 

Seeley  v.  Secretary  of  the  Interior,  Civil 
No.  3693-60  S.  No.  41094,  N.D.  Cal .   Judgment 
for  defendant,  July  29,  1964;  appeal  dismissed, 
Dec.  16,  1964. 


U.S.  v.  Sette,  46  IBLA  335  (1980) 

Sette  v.  Secretary  of  the  Interior,  Civil 
No.  S-80-593MLS,  E.D.  Cal.   Suit  pending. 


U.S.  v.  Swans on ,  14  IBLA  158,  81  I.D.  14  (1974); 
34  IBLA  25  (1978) 

Swanson  v.  Morton,  Civil  No.  4-74-10,  D.  Idaho, 
Dismissed  without  prejudice,  Dec.  23,  1975 
(opinion) . 

Swanson  v.  Andrus ,  Civil  No.  CIV-78-4045, 
D.  Idaho.   Suit  pending. 


U.S.  v.  Silverton  Mining  &  Milling  Co.,  1  IBLA  15 
(Sept.  23,  1970) 

Multiple  Use,  Inc.  v.  Morton,  Civil  No.  71-211, 

D.  Ariz.   Judgment  for  defendant,  353  F.  Supp. 

184  (1972);  aff 'd,  504  F.2d  448  (9th  Cir.  1974): 
no  petition. 


U.S.  v.  Shuck,  A-27965  (Feb.  2,  1960) 

Shuck  v.  Helmandollar ,  Civil  No.  682  Pet., 

D.  Ariz.   Judgment  for  defendant,  Dec.  7,  1961; 

no  appeal. 


U.S.  v.  Tempest  Mining  Co.,  40  IBLA  297  (1979) 

Tempest  Mining  Corp.  v.  U.S.,  Civil  No.  CIV 
79-1103,  D.  Idaho.   Suit  pending. 


U.S.  v.  Underwood,  22  IBLA  62  (1975); 
TAmended  Decision),  22  IBLA  70  (1975) 

Underwood  v.  Secretary  of  the  Interior, 

Civil  No.  S-76-91  PCW,  E.D.  Cal.   Judgment  for 

defendant,  June  23,  1977;  aff 'd,  Mar.  19,  1980. 


U.S.  v.  Snyder ,  72  I.D.  223  (1965) 

Snyder  v.  Udall ,  Civil  No.  66-C-131,  D.  Colo. 
Judgment  for  plaintiff,  267  F.  Supp.  110  (1967); 
rev'd,  405  F.2d  1179  (10th  Cir.  1968);  cert. 
denied,  396  U.S.  819  (1969). 


U.S.  v.  U.S.  Pumice  Co.,  37  IBLA  153  (1978); 
Supp.  Order  of  Intervention,  June  1,  1979; 
Clarification  of  Order  of  June  1,  1979, 
dated  July  18,  1979 

Wilderness  Society  v.  Andrus,  Civil  No.  79- 
0296.   Dismissed,  May  30,  1979. 


U.S.  v.  Southern  Pacific  Co.,  A-31034,  77  I.D.  41 
(1970) 

Southern  Pacific  Co.  v.  Morton,  Civil 

No.  S-2155,  E.D.  Cal.   Judgment  for  defendant, 

Nov.  20,  1974. 


U.S.  v.  U.S.  Silica  Corp.,  A-30400  (Aug.  24,  1965) 

Slmplot  Industries,  Inc.  v.  Udall ,  Civil 
No.  1024-S,  D.  Nev.   Judgment  for  defendant, 
Sept.  26,  1969;  no  appeal. 


U.S.  v.  Stevens,  A-31088,  77  I.D.  97  (1970) 

Stevens  v.   Hickel,    Civil   No.    1-70-94,    D.    Idaho- 
Judgment   for  defendant,    June  4,    1971. 


U.S.   v.    Utah   Internat'l,    Inc.,    45   IBLA   73   (1980) 

Utah   Internat'l  v.   Andrus,   Civil   No.   C80-068, 
D.   Wyo.      Judgment    for  defendant,    Aug.    14,    1981. 
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U.S.  v.  Verrue,  75  I.D.  300  (1968) 

Verrue  v.  U.S.,  Civil  No.  6898  Phx.,  D.  Ariz; 
rev'd  &  remanded,  Dec.  29,  1970;  aff 'd,  457  F.2d 
1202  (9th  Cir.  1971);  no  petition. 


U.S.  v.  Wood,  A-30697  (May  31,  1967) 

Wood  v.  Udall,  Civil  No.  S-436,  N.D.  Cal . 
Dismissed  without  prejudice,  Nov.  7,  1967; 
amended  complaint  filed;  judgment  for 
defendant,  Mar.  27,  1969;  no  appeal. 


U.S. 


Watkins,  A-29862  (Apr.  24,  1966);  A-30659 
(Oct.  19,  1967) 

Barton  v.  Udall,  Civil  No.  69-26,  D.  Or. 
Judgment  for  defendant,  Mar.  17,  1971;  aff'd, 
498  F.2d  288  (9th  Cir.  1974);  cert,  denied, 
Nov.  18,  1974. 


U.S.  v.  Webb,  1  IBLA  67  (1970) 


,  D.  Ariz. 


U.S.  v.  Webb,  Civil  No. 

Judgment  for  plaintiff;  vacated  &  remanded, 

655  F.2d  977  (9th  Cir.  1981). 


U.S.   v.    Weiss,   A-30809   (Sept.    14,    1967); 
15    1BLA  198   (1974) 

Weiss   v.    Udall,    Civil    No.    C-882,    D.    Colo. 
Remanded,    Jan.    2,    1969. 


U.S.   v.    Wells,    A-30805    (Jan.    8,    1968);    A-30805 
(Supp.)    (Apr.    25,    1969);   A-30805   (Supp.    II) 
(Nov.    17,   1969) 

Wells   v.  Udall ,    Civil    No.    S-693,    E.D.    Cal. 

Remanded  to   the    Secretary,    Dec.    12,    1968; 

remanded  to   BLM.      Time   extended    to   Nov.    1, 

1970,    to  comply   with   requirements    of    Supp.    II. 

Judgment  for   defendant,    Dec.    17,    1970. 


U.S.    v.    White,    72    I.D.    552    (1965) 

White  v.  Udall,  Civil  No.  1-65-122,  D.  Idaho. 
Judgment  for  defendant,  Jan.  6,  1967;  aff'd, 
404  F.2d  334  (9th  Cir.  1968);  no  petition. 


U.S.  v.  Zimmers,  44  IBLA  142  (1979) 

Zimmers  v.  And r us,  Civil  No.  S-80-140  LKK, 
E.D.  Cal.   Suit  pending. 


U.S.  v.  Zwang ,  26  IBLA  41,  83  I.D.  280  (1976) 

Zwang  v.  Andrus,  Civil  No.  77-1431  R,  D.  Cal, 
Judgment  for  plaintiff,  Aug.  20,  1979. 


U.S.  v.  Zwelfel,  16  IBLA  74  (1974) 

Burkhardt  v.  Morton,  Civil  No.  C74-152,  D.  Wyo. 
Judgment  for  defendant,  Nov.  7,  1975. 

Consolidated  with  Anderson  v.  Morton,  Civil 
No.  C74-151,  D.  Wyo.  for  purposes  of  appeal 
by  Order  of  Nov.  19,  1975.   Dismissed, 
Nov.  28,  1975. 


U.S.  v.  Zweifel,  11  IBLA  53,  80  I.D.  323  (1973) 

Zweifel  v.  U.S.,  Civil  No.  C-5276,  D.  Colo. 
Dismissed  without  prejudice,  Oct.  31,  1973. 

Roberts  v.  Morton,  Civil  No.  C-5308,  D.  Colo. 
Dismissed  with  prejudice,  389  F.  Supp.  87 
(1975);  aff'd,  549  F.2d  158  (10th  Cir.  1977). 


United  Technical  Industries,  Inc.,  A-29406  (Apr.  24, 
1963) 

Nielson  v.  Keough,  Civil  No.  C-158-63,  D.  Utah. 
Dismissed,  July  13,  1964  (opinion);  no  appeal. 


Unruh  v.  Edwards ,  A-30584  (Sept.  21,  1966) 

Unruh  v.  Udall,  Civil  No.  1894-N,  D.  Nev. 
Judgment  for  defendant  June  14,  1967;  no  appeal. 


U.S.  v.  Whitney,  51  IBLA  37  (1980) 

Hernandez  v.  Watt ,  Civil  No.  81-35M,  D.  Mont, 
Suit  pending. 

U.S.  v.  Wichner,  35  IBLA  240  (1978) 

Wichner  v.  Andrus,  Civil  No.  CV  78-2804, 
CD.  Cal.   Suit  pending. 


Utah  Power  &  Light  Co.,  4  IBLA  62  (1971) 

Utah  Power  &  Light  Co.  v.  Morton,  Civil  No.  C- 
5-72,  D.  Utah.   Dismissed  with  prejudice, 
Nov.  3,  1972;  aff'd,  Sept.  20,  1974. 


Utah  Power  &  Light  Co. ,  14  IBLA  372  (1974) 

Utah  Power  &  Light  Co.  v.  Kleppe ,  Civil  No.  C- 

76-136,  V.    Utah.       Suit  pending. 


U.S.  v.  Winegar,  81  I.D.  370  (1974) 

Shell  Oil  Co.  v.  Morton,  Civil  No.  74-F-739, 
D.  Colo.   Judgment  for  plaintiff,  Jan.  17, 
1977;  aff'd,  Jan.  25,  1979. 


Utah  Wilderness  Ass'n,  IBLA  81-648  (still  pending) 

Utah  Wilderness  Ass'n  v.  Watt,  Civil  No.  C81- 
0903A,  CD.   Utah.   Suit  pending. 
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Vaden,  Henrietta  Roberts,  IBLA  74-1,  dismissed  by 
Order,  Aug.  8,  1973,  Petition  for  reconsideration 
denied  by  Order,  May  29,  1975 

Vaden  v.  Kleppe ,  Civil  No.  A75-223  CIV,  D. 
Alaska.   Stipulated  dismissal,  Mar.  31,  1976. 


Walker,  Jack  A.,  A-30492  (Apr.  28,  1966) 

Walker  v.  U.S.,  Civil  No.  1-66-80,  D.  Idaho. 
Judgment  for  plaintiff,  July  3,  1967;  rev'd, 
409  F.2d  477  (9th  Cir.  1969);  no  petition. 


Vaughey,  E.  A. ,  63  I.D.  85  (1956) 

Vaughey  v.  Seaton,  Civil  No.  1744-56.   Dis- 
missed  by  stipulation,  Apr.  18,  1957;  no 
appeal. 


Ward,  Milward  Wallace,  Estate  of,  4  IBLA  97,  82  I.D. 
341  (1975) 

Ward  v.  Frizzell,  Civil  No.  C75-175,  D.  Wyo . 
Dismissed,  Jan.  1,  1976. 


Verchota,  Robert  J.,  64  IBLA  23  (1982) 

Verchota  v.  Watt,  Civil  No.  CV-LV  82-349  HEC, 
D.  Nev.   Suit  pending. 


Vergote  (Borger),  Cecelia  Smith,  Estate  of, 
5  IBIA  96,  83  I.D.  209  (1976) 

Confederated  Tribes  &  Bands  of  the  Yakima 
Indian  Nation  v.  Kleppe,  Civil  No.  C-76- 
199,  E.D.  Wash.   Suit  pending. 


Vessell,  Florence  Bluesky,  Estate  of,  1  IBLA  312, 
79  I.D.  615  (1972) 

Eskra  v.  Morton,  Civil  No.  72-C-4  28,  D.  Wis. 
Dismissed,  380  F.  Supp.  205  (1974);  rev'd, 
Sept.  29,  1975;  no  petition. 


Virginia  Iron,  Coal  &  Coke  Co.,  2  IBSMA  165,  87  I.D. 
327  (1980) 

Virginia  Iron,  Coal  &  Coke  Co.  v.  Andrus ,  Civil 
No.  80-0245-8,  W.D.  Va.   Suit  pending. 


Volkmar,  Eleanor  E.,  IBLA  80-628;  April  Adamick, 
IBLA  80-727,  784;  Joseph  J.  Adamick,  IBLA  80- 
766;  Janice  Hayes,  IBLA  80-767,  785;  Kathleen  Jo 
Adamick  Price,  IBLA  80-768;  Janine  Adamick,  IBLA 
80-769.   Decisions  set  aside  &  cases  remanded  by 
Order  dated  Aug.  20,  1980. 

Adamick  v.  Watt,  Civil  No.  CV-LV  81-586  RDF, 
D.  Nev.   Suit  pending. 


Wackerll,  Burt  A.,  73  I.D.  280  (1966) 

Wackerli  v.  Udall ,  Civil  No.  1-66-92,  D.  Idaho, 
Amended  complaint  filed,  Mar.  17,  1971;  judg- 
ment for  plaintiff,  Feb.  28,  1975. 


Wasatch  Development  Co.,  A-28674  (May  16,  1963) 

Umpleby  v.  Udall ,  Civil  No.  8156,  D.  Colo. 
Judgment  for  defendant,  285  F.  Supp.  25  (1968); 
no  appeal . 

Weardco  Construction  Corp.,  64  I.D.  376  (1957) 

Weardco  Construction  Corp.  v.  U.S. ,  Civil 
No.  278-59-PH,  S.D.  Cal .   Judgment  for  plain- 
tiff, Oct.  26,  1959;  satisfaction  of  judgment 
entered,  Feb.  9,  1960. 

Weedon,  D.  R. ,  Jr.,  51  IBLA  378  (1980) 

Weedon  v.  Watt,  Civil  No.  81-0749.   Suit 
pending. 


Wellknown,  Mary  Ursula  Rock,  Estate  of,  1  IBIA  83, 
78  I.D.  179  (1971) 

Shaw  v.  Morton,  Civil  No.  974,  D.  Mont.   Dis- 
missed, July  6,  1973  (opinion);  no  appeal. 


Werqueyah,  Wahwersee  R. ,  Estate  of,  5  IBIA  169  (1976) 

Wahwersee  v.  Kleppe ,  Civil  No.  CIV-76-0845-E, 
W.D.  Okla.   Suit  pending. 


West,  Lucille  S.,  A-29242  et  aL  (Feb.  25,  1963); 
Duncan  Miller,  A-29231  (Feb.  5,  1963) 

Phillips  v.  Udall,  Civil  No.  847-63.   Dis- 
missed on  behalf  of  all  except  Lucille  S.  West; 
judgment  for  defendant,  Feb.  25,  1964;  no 
appeal. 


Walker,  Amelia  Keyes  Abbot  Viramontes,  Estate  of, 
IA-1339  (Apr.  5,  1966,) 

Simons  v.  Udall ,  Civil  No.  2640,  D.  Mont. 
Judgment  for  defendant,  276  F.  Supp.  75  (1967): 
no  appeal. 


West  Virginia  Highlands  Conservancy,  3  IBSMA  154, 
88  I.D.  570  (1981) 

West  Virginia  Highlands  Conservancy  v.  Watt , 
Civil  No.  81-0037-C(H),  N.D.  W.  Va.   Suit 
pending. 
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Western  Nuclear,  Inc.,  35  IBLA  146,  85  I.D.  129 
(1978) 

Western  Nuclear,  Inc.  v.  Andrus ,  Civil 
No.  C78-129,  D.  Wyo .   Judgment  for  defendant, 
475  F.  Supp.  654  (D.  Wyo.  1979);  appeal  filed 
Nov.  28,  1979. 


Wharton,  Minnie  F.,  4  IBLA  287,  79  I.D.  6  (1972) 

U.S.  v.  Wharton,  Civil  No.  70-106,  D.  Or. 
Judgment  for  defendant,  Feb.  26,  1973; 
reconsideration  denied,  June  4,  1973; 
rev'd  &  remanded,  514  F.2d  406  (9th  Cir. 
1975);  no  petition. 


Willessi,  Joseph,  Estate  of,  8  IBIA  295,  88  I.D.  561 
(1981) 

Williams  v.  Watt,  Civil  No.  C81-700,  W.D.  Wash. 
Suit  pending. 


William  A.  Smith  Contracting  Co.,  IBCA-83  (July  16, 


1959) 


William  A.  Smith  Contracting  Co.  v.  U.S., 
Ct.  CI.  No.  264-57.   Judgment  for  plaintiff, 
292  F.2d  847  (1961);  no  appeal. 

William  A.  Smith  Contracting  Co.  v.  U.S. ,  Ct , 
CI.  No.  279-59.   Judgment  for  defendant, 
292  F.2d  854  (1961);  no  appeal. 


Wheeler,  Richard,  Jr.,  34  IBLA  359  (1978) 

Wheeler  v.  Dept.  of  the  Interior,  Civil 
No.  CIV78-0750  T,  W.D.  Okla .   Suit  pending, 


William  F.  Klingensmith ,  Inc.,  IBCA-717-5-68; 
IBCA-734-10-68  (May  4,  1971) 

William  F.  Klingensmith,  Inc.  v.  U.S. ,  Civil 
No.  1287-71. 


White  Winter  Coals,  Inc.,  1  IBSMA  305,  86  I.D.  675 
(1979) 

White  Winter  Coals,  Inc.  v.  Dept.  of  the 

Interior,  Civil  No.  3-80-3.   Suit  pending. 


William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1288-71. 

For  above  cases : 

Actions  consolidated  &  transferred  to  Court 
of  Claims,  Jan.  24,  1972;  Ct .  CI.  No.  28-72. 
Dismissed,  Nov.  23,  1973. 


Whitetail,  John  P.,  Estate  of,  IA-T-23  (Apr.  17, 


1970) 


Parker  v.  Pappan ,  Civil  No.  70-C-373,  D.  Okla, 
Dismissed,  July  10,  1973;  motion  for  new 
trial  &  reconsideration  overruled,  Aug.  17, 
1973;  no  appeal. 


Williams,  David  L. ,  A-29858  (Feb.  12,  1963) 

Hatter  v.  U.S.,  Civil  No.  S74-205,  E.D.  Cal . 
Judgment  for  defendant,  Aug.  8,  1975. 


Wilson  Farms  Coal  Co.,  2  IBSMA  118,  87  I.D.  245 
(1980) 


Whiz  Abbott,  Hiemstennle  (Maggie),  Estate  of,  2  IBIA 
53,  80  I.D.  617  (1973);  4  IBIA  12,  82  I.D.  169 
(1975);  reconsideration  denied,  4  IBIA  79  (1975) 

Burkybile  v.  Smith,  Civil  No.  C-75-190, 
E.D.  Wash.   Judgment  for  defendant,  Jan.  21, 
1977;  no  appeal. 


Wilson  Farms  Coal  Co.  v.  Andrus,  Civil 
No.  80-150,  E.D.  Ky.   Suit  pending. 


Wilson,  Harry  H. ,  35  IBLA  349  (1978) 

Wilson  v.  U.S.,  Civil  No.  A78-225  CIV, 
D.  Alaska.   Suit  pending. 


Willcoxson,  Buck,  A-27402;  A-27403  (Dec.  17,  1956) 

Willcoxson  v.  Henriques,  Civil  No.  3596,  D.N.M. 
Motion  of  plaintiff  to  dismiss  case  without 
prejudice  granted,  Dec.  10,  1957. 

Willcoxson  v.  Udall ,  Civil  No.  2029-58. 

U.S.  v.  Willcoxson,  Civil  No.  1492-59. 

Willcoxson  v.  U.S.,  Civil  No.  972-59. 


Wilson,  Louise,  Estate  of,  IA-1380  (Mar.  1,  1966) 

Heffelman  v.  Udall ,  Civil  No.  6402, 
N.D.  Okla.   Dismissed,  June  16,  1966; 
aff 'd,  378  F.2d  109  (10th  Cir.  1967); 
cert,  denied,  389  U.S.  926  (1967). 


Wilson,  Rose  Old  Bear,  Estate  of,  4  IBIA  62  (1975) 

Kindness  v.  Frizzell,  Civil  No.  75-76-Blg, 

D.  Mont.   Judgment  for  defendant,  Apr.  9,  1976. 


For  above  cases: 

Actions  consolidated.   Judgment  for  defendant, 
plaintiff  &  defendant,  respectively,  Aug.  3, 
1961;  aff 'd,  313  F.2d  884  (1963);  cert,  denied, 
373  U.S.  932  (1963). 


Winegar,  Frank,  74  I.D.  161  (1967) 

Shell  Oil  Co.  v.  Udall ,  Civil  No.  67-C-321 , 
D.  Colo.  Judgment  for  plaintiff,  Sept.  18, 
1967;  no  appeal. 
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Winkler,  Joseph  A.,  24  IBLA  380  (1976) 

Winkler  v.  Kleppe,  Civil  No.  C76-176,  D.  Utah. 
Judgment  for  defendant,  June  20,  1977;  vacated 
&  remanded,  594  F.2d  775  (10th  Cir.  1979)1 
494  F.  Supp.  947  (D.  Wyo.  1980);  rev'd  & 
remanded ,  614  F.2d  707  (10th  Cir.  1980). 

Winkler  v.  Marlis  E.  Smith  Trust,  Civil 
No.  C81-333,  D.  Wyo.   Suit  pending. 


Wright,  Robert  L. ,  60  IBLA  142  (1981) 

Shell  Oil  Co.  v.  Dept.  of  the  Interior, 
Civil  No.  82-283,  D.  Colo.   Suit  pending. 


Wyoming,  State  of,  27  IBLA  137,  83  I.D.  364  (1976) 

Wyoming  v.  Andrus ,  Civil  No.  C77-034K,  D.  Wyo. 
Judgment  for  defendant,  Sept.  8,  1977;  aff 'd, 
July  18,  1979. 


Winston  Ford  Co.,  Inc.  v.  OSM,  1  IBSMA  324  (1979) 

Winston  Ford  Co.  v.  Andrus,  Civil  No.  80-10, 
E.D.  Ky.   Suit  pending. 


Wisenak,  Inc.,  1  ANCAB  157,  83  I.D.  496  (1976) 

Wisenak,  Inc.  v.  Kleppe,  Civil  No.  F76-38 
Civ.,  D.  Alaska.   Remanded  to  Dept.  for 
further  proceedings,  July  9,  1979. 


W.  L.  Ridge  Construction  Co.,  IBCA-80  (Nov.  30, 
1960) 

W.  L.  Ridge  v.  U.S.,  Ct .  CI.  No.  301-60. 
Suit  dismissed,  Oct.  1,  1963. 


Wooding  v.  Comm'r,  BIA,  4  IBIA  255  (1975);  recon- 
sideration denied,  5  IBIA  9  (1976) 


Wooding  v.  Kleppe,  Civil  No.  C76-86T, 
W.D.  Wash.   Dismissed  for  failure  to 
prosecute,  June  3,  1977. 


Yamane ,  Haruyuki ,  19  IBLA  320  (1975) 

Burglin  v.  Secretary  of  the  Interior,  Civil 
No.  A75-113  CIV,  D.  Alaska.   Consolidated  with 
Civil  No.  A75-232.   Judgment  for  defendant, 
Dec.  29,  1976;  aff'd,  Aug.  18,  1978. 


Young  Associates,  Inc.,  IBCA-557-4-66  (Dec.  4,  1968) 

Young  Associates,  Inc.  v.  U.S. ,  Ct .  CI.  787-71. 
Judgment  for  defendant,  Jan.  18,  1973. 


Yumpquitat ,  Asmakt  (Millie  Sampson),  Estate  of, 
8  IBIA  1  (1980) 

Lewis  v.  Andrus ,  Civil  No.  C-80-117,  E.D.  Wash. 
Suit  pending. 


Zapata  Coal  Corp.,  2  IBSMA  9,  87  I.D.  11  (1980) 

Zapata  Coal  Corp.  v.  Andrus ,  Civil  No.  80- 
2058,  S.W.  W.  Va.   Suit  pending. 


Woods  Petroleum  Corp.,  55  IBLA  348  (1981) 

Geosearch,  Inc.  v.  Watt,  Civil  No.  C-81-276, 
D.  Wyo.   Suit  pending. 

Morgan  v.  Watt,  Civil  No.  C-81-279,  D.  Wyo. 
Suit  pending. 


Woods  Petroleum  Corp.,  12  IBLA  247  (1973) 

Duvels,  Inc.  v.  Frlzzell,  Civil  No.  C-75-175, 
D.  Utah.   Judgment  for  defendant,  July  6, 
1976;  aff'd,  Feb.  23,  1978;  no  petition. 

Mountain  States  Resources  v.  Morton,  Civil 
No.  C-75-238,  D.  Utah.   Dismissed  for  failure 
to  prosecute,  Nov.  29,  1978.   No  appeal. 


Wook-Kah-Nah,  Estate  of,  65  I.D.  436  (1958) 

Huff  v.  Asenap,   Civil  No.  8281,  W.D.  Okla. 
Dismissed  as  to  the  Examiner  of  Inheritance; 
plaintiff  dismissed  suit  without  prejudice  as 
to  the  other  defendants. 

Huff  v.  Udall ,  Civil  No.  2595-60.   Judgment 
for  defendant,  June  5,  1962;  remanded,  312  F.2d 
358  (1962). 


Zarak,  George  W.,  4  IBIA  82  (1971) 

Rice  v.  Morton,  Civil  No.  1127,  D.N.D. 
Judgment  for  defendant,  348  F.  Supp.  254 
(1972);  aff'd,  479  F.2d  58  (8th  Cir.  1973); 
cert,  denied,  414  U.S.  858  (1973). 

Zelgler  Coal  Co.,  81  I.D.  729  (1974) 

Internat'l  Union  of  United  Mine  Workers  of 
America  v.  Hathaway,  No.  75-1003,  U.S.  Ct .  of 
Appeals,  D.C.  Cir.   Rev'd  &  remanded  to  the 
Board  for  further  proceedings,  532  F.2d  1403 
(1976). 

Zeigler  Coal  Co.,  82  I.D.  36  (1975) 

Zeigler  Coal  Co.  v.  Frizzell,  No.  75-1139, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.   Judgment 
for  defendant,  536  F.2d  398  (1976). 


Zuckerman,  Harry  A.,  41  IBIA  372  (1979) 

Zuckerman  v.  Civiletti,  Civil  No.  CIV-79-815-M, 
D.N.M.   Aff'd,  Jan.  13,  1981;  appeal  filed, 
Mar.  16,  1981. 
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Zuckerman,  Jack,  56  IBLA  193  (1981) 

Geosearch,    Inc.   v.   Watt ,   Civil   No.    C81-0306 
D.    Wyo.      Suit    pending. 

Zuckerman  v.   Watt,    Civil    No.    C81-0307. 
Suit    pending. 


Zwang,   Elodymae,   A-30201   (Feb.    3,    1965) 

Zwang  v.    Udall ,   Civil   No.    65-716-EC,    S.O.    Cal , 
Judgment    for   defendant,    Feb.    23,    1966;    aff 'd, 
371    F.2d   63A   (9th  Clr.    1967);   no  petition. 
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page   127 M-36921,  87  I.D.  291  (1980) 

526 50  IBLA  303,  87  I.D.  478  (1980) 

58  IBLA  390,  88  I.D.  918  (1981) 
622 72  IBLA  197  (Apr.  19,  1983) 

30  STAT: 

page   11 45  IBLA  232  (Feb.  4,  1980) 

70  IBLA  46  (Jan.  10,  1983) 

75  IBLA  396  (Sept.  2,  1983) 

76  IBLA  353  (Oct.  24,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 

82  IBLA  89  (July  17,  1984) 

28-1 65  IBLA  1  (June  17,  1982) 

31 78  IBLA  255,  91  I.D.  14  (1984) 

32 71  IBLA  268  (Mar.  22,  1983) 

34-36 45  IBLA  232  (Feb.  4,  1980) 

35 4  ANCAB  116,  87  I.D.  1  (1980) 

36 70  IBLA  46  (Jan.  10,  1983) 

71  IBLA  268  (Mar.  22,  1983) 

75  IBLA  396  (Sept.  2,  1983) 

76  IBLA  353  (Oct.  24,  1983) 

77  IBLA  270  (Nov.  30,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 
82  IBLA  89  (July  17,  1984) 

404 77  IBLA  80  (Nov.  9,  1983) 

409 77  IBLA  347  (Dec.  5,  1983) 


page  413 46  IBLA  239  (Mar.  27,  1980) 

50  IBLA  69  (Sept.  30,  1980) 

50  IBLA  290  (Oct.  7,  1980) 

57  IBLA  95  (Aug.  25,  1981) 

70  IBLA  171  (Jan.  20,  1983) 

77  IBLA  20  (Oct.  31,  1983) 

544 8  IBIA  170,  87  I.D.  501  (1980) 

597 72  IBLA  197  (Apr.  19,  1983) 

651 48  IBLA  267,  87  I.D.  248  (1980) 

908 45  IBLA  264,  87  I.D.  34  (1980) 

68  IBLA  184  (Nov.  8,  1982) 

990 12  IBIA  49,  90  I.D.  474  (1983) 

31  STAT: 

page   321 46  IBLA  366  (Apr.  8,  1980) 

53  IBLA  208,  88  I.D.  373  (1981) 

330 53  IBLA  208,  88  I.D.  373  (1981) 

588 78  IBLA  255,  91  I.D.  14  (1984) 

614 78  IBLA  255,  91  I.D.  14  (1984) 

790 56  IBLA  139  (July  20,  1981) 

65  IBLA  391  (July  23,  1982) 
77  IBLA  80  (Nov.  9,  1983) 

1010 78  IBLA  255,  91  I.D.  14  (1984) 

1037 78  IBLA  255,  91  I.D.  14  (1984) 

32  STAT: 

page   388 47  IBLA  12  (Apr.  10,  1980) 

52  IBLA  56  (Jan.  6,  1981) 

53  IBLA  42  (Feb.  26,  1981) 
55  IBLA  42  (May  28,  1981) 

66  IBLA  100  (Aug.  4,  1982) 
66  IBLA  328  (Aug.  25,  1982) 

70  IBLA  264,  90  I.D.  10  (1983) 

81  IBLA  402  (June  29,  1984) 

5  OHA  286  (Mar.  16,  1984) 
1028 74  IBLA  295  (July  27,  1983) 

77  IBLA  347  (Dec.  5,  1983) 

33  STAT: 

page   46 63  IBLA  12  (Mar.  25,  1982) 

48 63  IBLA  12  (Mar.  25,  1982) 

49 63  IBLA  12  (Mar.  25,  1982) 

65 12  IBIA  49,  90  I.D.  474  (1983) 

302 80  IBLA  4  (Mar.  27,  1984) 

352 63  IBLA  12  (Mar.  25,  1982) 

361 63  IBLA  12  (Mar.  25,  1982) 

628 45  IBLA  232  (Feb.  4,  1980) 

68  IBLA  184  (Nov.  8,  1982) 

77  IBLA  395  (Dec.  9,  1983) 
1264 70  IBLA  46  (Jan.  10,  1983) 

72  IBLA  197  (Apr.  19,  1983) 

75  IBLA  388  (Sept.  2,  1983) 

75  IBLA  396  (Sept.  2,  1983) 

76  IBLA  353  (Oct.  24,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 

3218 52  IBLA  141  (Jan.  16,  1981) 

3232 45  IBLA  232  (Feb.  4,  1980) 

34  STAT: 

page  197 6  ANCAB  17,  88  I.D.  718  (1981) 

6  ANCAB  340,  89  I.D.  62  (1982) 
6  ANCAB  352  (Feb.  16,  1982) 

9  IBIA  126,  88  I.D.  1020  (1981) 

11  IBIA  51  (Feb.  9,  1983) 
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page  197 46  IBLA  137  (Mar.  19,  1980) 

46  IBLA  177  (Mar.  21,  1980) 
46  IBLA  326  (Apr.  4,  1980) 
46  IBLA  366  (Apr.  8,  1980) 

46  IBLA  373  (Apr.  8,  1980) 

47  IBLA  85  (Apr.  21,  1980) 

47  IBLA  249  (May  13,  1980) 

48  IBLA  370  (July  11,  1980) 
51  IBLA  165  (Nov.  26,  1980) 
53  IBLA  168  (Mar.  12,  1981) 

53  IBLA  208,  88  I.D.  373  (1981) 

54  IBLA  306  (Apr.  29,  1981) 

54  IBLA  346  (May  12,  1981) 

55  IBLA  305  (June  25,  1981) 

56  IBLA  69  (July  10,  1981) 
59  IBLA  345  (Nov.  5,  1981) 
59  IBLA  361  (Nov.  9,  1981) 

59  IBLA  384  (Nov.  9,  1981) 

60  IBLA  14  (Nov.  16,  1981) 
60  IBLA  101  (Nov.  19,  1981) 
60  IBLA  214  (Nov.  27,  1981) 
60  IBLA  252  (Dec.  4,  1981) 
60  IBLA  394  (Dec.  23,  1981) 

60  IBLA  399  (Dec.  28,  1981) 

61  IBLA  1  (Dec.  28,  1981) 
61  IBLA  181  (Jan.  26,  1982) 
61  IBLA  282  (Feb.  2,  1982) 
61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

63  IBLA  64  (Mar.  30,  1982) 

63  IBLA  74  (Mar.  30,  1982) 

64  IBLA  69  (May  10,  1982) 
64  IBLA  72  (May  10,  1982) 
64  IBLA  97  (May  17,  1982) 
64  IBLA  167  (May  25,  1982) 
64  IBLA  180  (May  26,  1982) 

64  IBLA  304  (June  8,  1982) 
66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 
77  IBLA  130  (Nov.  15,  1983) 
77  IBLA  316  (Nov.  30,  1983) 

79  IBLA  182,  91  I.D.  138  (1984) 

80  IBLA  383  (May  14,  1984) 
82  IBLA  165  (Aug.  6,  1984) 

225 45  IBLA  264,  87  I.D.  34  (1980) 

65  IBLA  245  (July  9,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

70  IBLA  264,  90  I.D.  10  (1983) 
73  IBLA  16  (May  5,  1983) 

75  IBLA  16,  90  I.D.  352  (1983) 
325 80  IBLA  383  (May  14,  1984) 

607 70  IBLA  264,  90  I.D.  10  (1983) 

76  IBLA  276  (Oct.  18,  1983) 

1015  57  IBLA  319  (Sept.  1,  1981) 

1024 57  IBLA  319  (Sept.  1,  1981) 

3163 45  IBLA  232  (Feb.  4,  1980) 

3239 80  IBLA  354,  91  I.D.  212  (1984) 

3270 80  IBLA  354,  91  I.D.  212  (1984) 
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228 68  IBLA  184  (Nov.  8,  1982) 

267 80  IBLA  4  (Mar.  27,  1984) 

448 80  IBLA  4  (Mar.  27,  1984) 


page   571 72  IBLA  261,  90  I.D.  189  (1983) 

796 80  IBLA  4  (Mar.  27,  1984) 

844 34  IBLA  306  (Jan.  7,  1985) 

1051 80  IBLA  4  (Mar.  27,  1984) 

2152 68  IBLA  184  (Nov.  8,  1982) 

2226 68  IBLA  184  (Nov.  8,  1982) 
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page   363 6  ANCAB  17,  88  I.D.  718  (1981) 

557 80  IBLA  354,  91  I.D.  212  (1984) 

4  IBSMA  69,  89  I.D.  331  (1982) 

561 80  IBLA  354,  91  I.D.  212  (1984) 

575 4  IBSMA  69,  89  I.D.  331  (1982) 

583 48  IBLA  329  (July  3,  1980) 

g47 4  ANCAB  173,  87  I.D.  123  (1980) 

45  IBLA  264,  87  I.D.  34  (1980) 

51  IBLA  115  (Nov.  20,  1980) 

52  IBLA  87,  88  I.D.  31  (1981) 

53  IBLA  23  (Feb.  26,  1981) 
53  IBLA  279  (Mar.  24,  1981) 
55  IBLA  23  (May  26,  1981) 

58  IBLA  188  (Sept.  28,  1981) 

58  IBLA  260  (Oct.  6,  1981) 

61  IBLA  149  (Jan.  18,  1982) 

69  IBLA  343  (Dec.  28,  1982) 

70  IBLA  264,  90  I.D.  10  (1983) 
76  IBLA  264  (Oct.  18,  1983) 

76  IBLA  370  (Oct.  25,  1983) 

77  IBLA  51  (Nov.  7,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 
847-848  55  IBLA  20  (May  26,  1981) 

855 58  IBLA  21  (Sept.  16,  1981) 

80  IBLA  383  (May  14,  1984) 

855  et  seq.  —59  IBLA  170  (Oct.  26,  1981) 

856 8  IBIA  8,  87  I.D.  64  (1980) 

8  IBIA  30,  87  I.D.  98  (1980) 

8  IBIA  53  (Mar.  28,  1980) 

863 6  ANCAB  340,  89  I.D.  62  (1982) 

6  ANCAB  352  (Feb.  16,  1982) 

79  IBLA  394  (Mar.  27,  1984) 

962 52  IBLA  302  (Feb.  10,  1981) 

963 72  IBLA  110  (Apr.  14,  1983) 

80  IBLA  14  (Mar.  28,  1984) 
1253 45  IBLA  264,,  87  I.D.  34  (1930) 

64  IBLA  164  (May  25,  1982) 

1345 8  IBIA  183,  87  I.D.  507  (1980) 

8  IBIA  295,  88  I.D.  561  (1981) 
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page   235 48  IBLA  267,  87  I.D.  248  (1980) 

305 5  ANCAB  354  (July  24,  1981) 

65  IBLA  376  (July  20,  1982) 
509 48  IBLA  329  (July  3,  1980) 

57  IBLA  252  (Aug.  28,  1981) 

62  IBLA  294  (Mar.  16,  1982) 
712 47  IBLA  17,  87  I.D.  143  (1980) 

48  IBLA  263  (June  30,  1980) 
714 62  IBLA  206  (Mar.  10,  1982) 

62  IBLA  243  (Mar.  15,  1982) 

716 62  IBLA  243  (Mar.  15,  1982) 

110i 45  IBLA  264,  87  I.D.  34  (1980) 

39  STAT: 

page      218 61    IBLA  8   (Dec.    29,    1981) 

67    IBLA  8    (Sept.    1,    1982) 

72   IBLA  261,    90  I.D.    189   (1983) 

78  IBLA  46,    90   I.D.    550   (1983) 

79  IBLA   370   (Mar.    26,    1984) 

219 78   IBLA  46,    90   I.D.    550   (1983) 

756 M-36925,    88   I.D.    699   (1981) 

798 M-36925,    88   I.D.    699   (1981) 

862 70   IBLA  264,    90   I.D.    10   (1983) 

78   IBLA  155    (Dec.    29,    1983) 

78  IBLA   311   (Jan.    12,    1984) 

79  IBLA  76   (Feb.    16,    1984) 
79   IBLA  255   (Mar.    5,    1984) 

862-865  45   IBLA  127    (Jan.    23,    1980) 

864 78   IBLA  155   (Dec.    29,    1983) 

79  IBLA  255   (Mar.    5,    1984) 
865 50   IBLA  154   (Sept.    30,    1980) 

M-36914    (Supp.    II),    90   I.D.    81 
(1983) 

973 12  IBIA  49,  90  I.D.  474  (1983) 

H34 54  IBLA  162  (Apr.  21,  1981) 

U50 52  IBLA  302  (Feb.  10,  1981) 

54  IBLA  162  (Apr.  21,  1981) 
72  IBLA  110  (Apr.  14,  1983) 

80  IBLA  14  (Mar.  28,  1984) 
i702 M-36936,  88  I.D.  586  (1981) 
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page   243 48  IBLA  267,  87  I.D.  248  (1980) 

297 48  IBLA  329  (July  3,  1980) 

M-36943,  89  I.D.  173  (1982) 

343 48  IBLA  267,  87  I.D.  248  (1980) 

411 45  IBLA  119  (Jan.  23,  1980) 

561 M-36933,  88  I.D.  333  (1981) 

573 M-36933,  88  I.D.  333  (1981) 

593 61  IBLA  8  (Dec.  29,  1981) 

1179 61  IBLA  8  (Dec.  29,  1981) 

67  IBLA  8  (Sept.  1,  1982) 
72  IBLA  261,  90  I.D.  189  (1983) 
79  IBLA  370  (Mar.  26,  1984) 
1855 77  IBLA  347  (Dec.  5,  1983) 

41  STAT: 

page   24 53  IBLA  168  (Mar.  12,  1981) 

61  IBLA  181  (Jan.  26,  1982) 
64  IBLA  69  (May  10,  1982) 
64  IBLA  72  (May  10,  1982) 

279 48  IBLA  267,  87  I.D.  248  (1980) 

354 48  IBLA  267,  87  I.D.  248  (1980) 

366-367  M-36942,  88  I.D.  1090  (1981) 
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page  437 48  IBLA  267,  87  I.D.  248  (1980) 

50  IBLA  154  (Sept.  30,  1980) 
50  IBLA  303,  87  I.D.  478  (1980) 
52  IBLA  278  (Feb.  6,  1981) 
58  IBLA  390,  88  I.D.  918  (1981) 
71  IBLA  19  (Feb.  15,  1983) 
71  IBLA  92  (Feb.  24,  1983) 

75  IBLA  328  (Aug.  30,  1983) 

76  IBLA  37  (Sept.  14,  1983) 

76  IBLA  387,  90  I.D.  470  (1983) 
M-36893  (Supp.  II),  88  I.D.  247 
(1981) 

438 M-36943,  89  I.D.  173  (1982) 

M-36945,  89  I.D.  610  (1982) 

439 8  IBIA  90,  87  I.D.  201  (1980) 

71  IBLA  92  (Feb.  24,  1983) 

443 7i  IBLA  39  (Feb.  16,  1983) 

M-36939,  88  I.D.  1003  (1981) 
M-36943,  89  I.D.  173  (1982) 

447 M-36943,  89  I.D.  173  (1982) 

448 M-36945,  89  I.D.  610  (1982) 

449 65  IBLA  147  (June  29,  1982) 

M-36921,  87  I.D.  291  (1980) 

450 79  IBLA  14  (Feb.  3,  1984) 

451 48  IBLA  267,  87  I.D.  248  (1980) 

50  IBLA  303,  87  I.D.  478  (1980) 

751 9  IBIA  174,  89  I.D.  67  (1982) 

752 9  IBIA  174,  89  I.D.  67  (1982) 

977 45  IBLA  119  (Jan.  23,  1980) 

986 70  IBLA  264,  90  I.D.  10  (1983) 

1059 77  IBLA  347  (Dec.  5,  1983) 

1063 45  IBLA  232  (Feb.  4,  1980) 

47  IBLA  17,  87  I.D.  143  (1980) 
77  IBLA  51  (Nov.  7,  1983) 
79  IBLA  394  (Mar.  27,  1984) 

1067 67  IBLA  287  (Sept.  28,  1982) 

1075 47  IBLA  17,  87  I.D.  143  (1980) 

79  IBLA  286  (Mar.  20,  1984) 
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10  IBIA  78,  89  I.D.  424  (1982) 

212 61  IBLA  116  (Jan.  6,  1982) 

216 61  IBLA  116  (Jan.  6,  1982) 

401 82  IBLA  389  (Sept.  13,  1984) 

415 55  ibla  305  (June  25,  1981) 

995 ii  IBIA  21,  89  I.D.  655  (1982) 

1017 75  IBLA  388  (Sept.  2,  1983) 

75  IBLA  396  (Sept.  2,  1983) 

76  IBLA  353  (Oct.  24,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 

43  STAT: 
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64  IBLA  241  (May  28,  1982) 

253 58  IBLA  21  (Sept.  16,  1981) 

59  IBLA  170  (Oct.  26,  1981) 

390 80  IBLA  4  (Mar.  27,  1984) 

402 80  IBLA  4  (Mar.  27,  1984) 

654 61  IBLA  8  (Dec.  29,  1981) 

702 4  OHA  204  (Oct.  26,  1981) 

1013 49  IBLA  278,  87  I.D.  350  (1980) 

1764(g)  80  IBLA  128  (Apr.  5,  1984) 

1769(a)  80  IBLA  128  (Apr.  5,  1984) 

1985 56  IBLA  43  (July  8,  1981) 
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page  629 11  IBIA  155,  90  I.D.  165  (1983) 

45  IBLA  87  (Jan.  17,  1980) 

46  IBLA  132  (Mar.  19,  1980) 
46  IBLA  198  (Mar.  24,  1980) 
48  IBLA  123  (May  30,  1980) 

48  IBLA  377  (July  11,  1980) 

51  IBLA  368  (Dec.  30,  1980) 
741 51  IBLA  212  (Dec.  10,  1980) 

64  IBLA  379  (June  15,  1982) 
73  IBLA  16  (May  5,  1983) 
76  IBLA  301,  90  I.D.  464  (1983) 
80  IBLA  313  (May  4,  1984) 

1026 50  IBLA  382  (Oct.  22,  1980) 

59  IBLA  1,  88  I.D.  925  (1981) 

1057 M-36943,  89  I.D.  173  (1982) 

1058 M-36943,  89  I.D.  173  (1982) 

1294 79  IBLA  362  (Mar.  23,  1984) 

1364 50  IBLA  69  (Sept.  17,  1980) 

50  IBLA  290  (Oct.  7,  1980) 

57  IBLA  95  (Aug.  25,  1981) 

1452 47  IBLA  363  (May  21,  1980) 
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page   160 56  IBLA  282  (July  28,  1981) 

251 72  IBLA  110  (Apr.  14,  1983) 

728 7  ANCAB  157,  89  I.D.  321  (1982) 

49  IBLA  213  (Aug.  11,  1980) 

729 7  ANCAB  157,  89  I.D.  321  (1982) 

49  IBLA  213  (Aug.  11,  1980) 
67  IBLA  380  (Oct.  8,  1982) 

882 M-36942,  88  I.D.  1090  (1981) 

956 59  IBLA  1,  88  I.D.  925  (1981) 

78  IBLA  343  (Jan.  24,  1984) 

958 65  IBLA  357  (July  20,  1982) 

78  IBLA  343  (Jan.  24,  1984) 

1069 4  ANCAB  151,  87  I.D.  81  (1980) 

IBCA-1606-7-82  (Oct.  19,  1983) 

52  IBLA  248  (Feb.  6,  1981) 
75  IBLA  89  (Aug.  11,  1983) 
80  IBLA  313  (May  4,  1984) 

1091 66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  380  (Oct.  8,  1982) 

1144 70  IBLA  264,  90  I.D.  10  (1983) 

1222 82  IBLA  257  (Aug.  29,  1984) 

46  STAT: 

page  256 78  IBLA  255,  91  I.D.  14  (1984) 

257 70  IBLA  46  (Jan.  10,  1983) 

75  IBLA  388  (Sept.  2,  1983) 

75  IBLA  396  (Sept.  2,  1983) 

76  IBLA  353  (Oct.  24,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 

373 68  IBLA  142,  89  I.D.  561  (1982) 

590 M-36925,  88  I.D.  699  (1981) 

701 M-36925,  88  I.D.  699  (1981) 

822 M-36942,  88  I.D.  1090  (1981) 

1007 67  IBLA  246,  89  I.D.  480  (1982) 

1421  79  IBLA  117  (Feb.  22,  1984) 

1494 8  IBIA  130>  87  I.D.  311  (1980) 

8  IBIA  254,  88  I.D.  410  (1981) 
12  IBIA  203  (Mar.  21,  1984) 
1523 67  IBLA  246,  89  I.D.  480  (1982) 
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324 65  IBLA  22  (June  21,  1982) 

474 48  IBLA  267,  87  I.D.  248  (1980) 

1487 76  IBLA  37  (Sept.  14,  1983) 

2453 77  IBLA  347  (Dec.  5,  1983) 
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65  IBLA  359  (July  20,  1982) 

66  IBLA  38  (July  23,  1982) 
66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept. 


2371  et_  seq. 

2377 

2380 


20,  1982) 

67  IBLA  317  (Oct.  1,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

70  IBLA  171  (Jan.  20,  1983) 

71  IBLA  394  (Mar.  30,  1983) 

74  IBLA  373,  90  I.D.  338  (1983) 

75  IBLA  16,  90  I.D.  352  (1983) 

75  IBLA  316  (Aug.  30,  1983) 

76  IBLA  370  (Oct.  25,  1983) 

77  IBLA  20  (Oct.  31,  1983) 
77  IBLA  130  (Nov.  15,  1983) 
77  IBLA  181  (Nov.  18,  1983) 
77  IBLA  316  (Nov.  30,  1983) 
77  IBLA  321  (Dec.  1,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 
84  IBLA  150  (Dec.  12,  1984) 
84  IBLA  350  (Jan.  17,  1985) 
M-36940,  91  I.D.  1  (1984) 
5  OHA  229  (Nov.  10,  1983) 
7  ANCAB  132,  89  I.D.  303  (1982) 
70  IBLA  171  (Jan.  20,  1983) 
65  IBLA  359  (July  20,  1982) 
77  IBLA  383,  90  I.D.  543  (1983) 


ccx 
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page  2381 70  IBLA  171  (Jan.  20,  1983) 

2382 77  IBLA  347  (Dec.  5,  1983) 

2399 75  IBLA  16,  90  I.D.  352  (1983) 

2403 75  IBLA  16,  90  I.D.  352  (1983) 

2419 75  IBLA  16,  90  I.D.  352  (1983) 

2431 5  ANCAB  324,  88  I.D.  636  (1981) 

2435 53  IBLA  208,  88  I.D.  373  (1981) 

53  IBLA  306  (Mar.  25,  1981) 

54  IBLA  295  (Apr.  29,  1981) 
54  IBLA  306  (Apr.  29,  1981) 
54  IBLA  346  (May  12,  1981) 
56  IBLA  69  (July  10,  1981) 

56  IBLA  242,  88  I.D.  663  (1981) 
59  IBLA  345  (Nov.  5,  1981) 

59  IBLA  361  (Nov.  9,  1981) 

59  IBLA  384  (Nov.  9,  1981) 

60  IBLA  101  (Nov.  19,  1981) 
60  IBLA  214  (Nov.  27,  1981) 
60  IBLA  252  (Dec.  4,  1981) 
60  IBLA  394  (Dec.  23,  1981) 

60  IBLA  399  (Dec.  28,  1981) 

61  IBLA  1  (Dec.  28,  1981) 
61  IBLA  181  (Jan.  26,  1982) 
61  IBLA  282  (Feb.  2,  1982) 
61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

62  IBLA  170  (Mar.  8,  1982) 

63  IBLA  64  (Mar.  30,  1982) 
63  IBLA  74  (Mar.  30,  1982) 
63  IBLA  335  (Apr.  28,  1982) 

63  IBLA  343  (Apr.  28,  1982) 

64  IBLA  72  (May  10,  1982) 
64  IBLA  97  (May  17,  1982) 
64  IBLA  167  (May  25,  1982) 
64  IBLA  180  (May  26,  1982) 
64  IBLA  289  (June  4,  1982) 
64  IBLA  304  (June  8,  1982) 
66  IBLA  38  (July  23,  1982) 
66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 
71  IBLA  394  (Mar.  30,  1983) 
77  IBLA  316  (Nov.  30,  1983) 
84  IBLA  150  (Dec.  12,  1984) 

2435-2436  52  IBLA  222  (Jan.  30,  1981) 

2435-2437  53  IBLA  168  (Mar.  12,  1981) 

64  IBLA  69  (May  10,  1982) 
2436 65  IBLA  26  (June  22,  1982) 

77  IBLA  316  (Nov.  30,  1983) 
2437 64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 
2452 55  IBLA  232,  88  I.D.  601  (1981) 

57  IBLA  310  (Aug.  31,  1981) 
64  IBLA  357  (June  15,  1982) 

2489 67  IBLA  317  (Oct.  1,  1982) 

70  IBLA  171  (Jan.  20,  1983) 
74  IBLA  373,  90  I.D.  338  (1983) 
77  IBLA  20  (Oct.  31,  1983) 
82  IBLA  247  (Aug.  28,  1984) 
84  IBLA  192  (Dec.  21,  1984) 

2493 7  ANCAB  157,  89  I.D.  321  (1982) 

2497 77  IBLA  228  (Nov.  28,  1983) 

2499 75  IBLA  316  (Aug.  30,  1983) 

2499-2548  82  IBLA  80  (July  17,  1984) 

2525 82  IBLA  80  (July  17,  1984) 

2525-2526  82  IBLA  80  (July  17,  1984) 

2530 69  IBLA  1  (Nov.  24,  1982) 


page  2533 77  IBLA  228  (Nov.  28,  1983) 

2539 77  IBLA  228  (Nov.  28,  1983) 

2542 77  IBLA  228  (Nov.  28,  1983) 

2957 M-36940,  91  I.D.  1  (1984) 

2964-2965  M-36940,  91  I.D.  1  (1984) 

3262 10  IBIA  110,  89  I.D.  488  (1982) 

3370 55  IBLA  31  (May  28,  1981) 

3381 72  IBLA  373  (May  4,  1983) 

73  IBLA  156  (May  24,  1983) 

74  IBLA  4  (June  21,  1983) 
74  IBLA  20  (June  24,  1983) 

74  IBLA  350  (July  28,  1983) 
76  IBLA  205  (Oct.  11,  1983) 
82  IBLA  289  (Aug.  31,  1984) 

95  STAT: 

page  748 79  IBLA  105  (Feb.  17,  1984) 

79  IBLA  153,  91  I.D.  122  (1984) 

80  IBLA  225  (Apr.  30,  1984) 
82  IBLA  75  (July  17,  1984) 

1070 62  IBLA  93,  89  I.D.  82  (1982) 

63  IBLA   369   (Apr.    30,    1982) 

66  IBLA  23  (July  23,  1982) 

67  IBLA  38  (Sept.  8,  1982) 

70  IBLA  324  (Jan.  31,  1983) 

71  IBLA  328  (Mar.  23,  1983) 
73  IBLA  203  (May  27,  1983) 
73  IBLA  295  (June  7,  1983) 

1070-1071  63  IBLA  369  (Apr.  30,  1982) 

1391 12  IBIA  80,  90  I.D.  521  (1983) 

2371 67  IBLA  380  (Oct.  1,  1982) 

2493 67  IBLA  380  (Oct.  8,  1982) 

96  STAT: 

page  1186 77  IBLA  35  (Oct.  31,  1983) 

1196 77  IBLA  35  (Oct.  31,  1983) 

1215 70  IBLA  93  (Jan.  11,  1983) 

1216 70  IBLA  93  (Jan.  11,  1983) 

2447 71  IBLA  105  (Feb.  25,  1983) 

71  IBLA  216  (Mar.  16,  1983) 

71  IBLA  224  (Mar.  17,  1983) 

71  IBLA  331  (Mar.  24,  1983) 

71  IBLA  336  (Mar.  28,  1983) 

71  IBLA  339  (Mar.  28,  1983) 

71  IBLA  390  (Mar.  29,  1983) 

72  IBLA  5  (Apr.  4,  1983) 
72  IBLA  18  (Apr.  4,  1983) 
72  IBLA  34  (Apr.  6,  1983) 
72  IBLA  39  (Apr.  6,  1983) 
72  IBLA  83  (Apr.  13,  1983) 
72  IBLA  120  (Apr.  14,  1983) 
72  IBLA  211  (Apr.  21,  1983) 
72  IBLA  333  (Apr.  29,  1983) 
72  IBLA  367  (May  3,  1983) 

72  IBLA  370  (May  4,  1983) 

73  IBLA  67  (May  16,  1983) 
73  IBLA  111  (May  23,  1983) 

75  IBLA  195  (Aug.  22,  1983) 

76  IBLA  1  (Sept.  6,  1983) 

76  IBLA  376  (Oct.  25,  1983) 

77  IBLA  32  (Oct.  31,  1983) 
77  IBLA  63  (Nov.  7,  1983) 
77  IBLA  214  (Nov.  22,  1983) 
79  IBLA  148  (Feb.  23,  1984) 
79  IBLA  228  (Feb.  29,  1984) 

81  IBLA  167  (May  31,  1984) 
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page  2447 


2462 


2515 


81 

IBLA 

381  (June  28 

1984) 

82 

IBLA 

48  (July  11, 

1984) 

82 

IBLA 

237  (Aug.  23 

1984) 

84 

IBLA 

205  (Dec.  27 

1984) 

79 

IBLA 

70  (Feb.  13, 

1984) 

79 

IBLA 

148  (Feb.  23 

1984) 

79 

IBLA 

218  (Feb.  29 

1984) 

81 

IBLA 

235  (June  6, 

1984) 

81 

IBLA 

381  (June  28 

1984) 

82 

IBLA 

71  (July  16, 

1984) 

82 

IBLA 

205  (Aug.  20 

1984) 

82 

IBLA 

237  (Aug.  23 

1984) 

11 

IBIA 

155,  90  I.D. 

165  (1983) 

13 

IBIA 

58  (Dec.  27, 

1984) 

96  STAT:   Continued 

page  2519 13  IBIA  58  (Dec.  27,  1984) 

97  STAT: 


981 


98  STAT: 


-82  IBLA  257  (Aug.  29,  1984) 
82  IBLA  389  (Sept.  13,  1984) 


page    151 79  IBLA  81  (Feb.  16,  1984) 

80  IBLA  4  (Mar.  27,  1984) 

215 82  IBLA  159  (Aug.  2,  1984) 

2213 84  IBLA  303  (Jan.  3,  1985) 

2515 11  IBIA  124  (Mar.  22,  1983) 

3171 13  IBIA  58  (Dec.  27,  1984) 


********** 


(B)  REVISED  STATUTES 


page  1014 78  IBLA 

2275 78  IBLA 

80  IBLA 
2276 78   IBLA 

80   IBLA 

2289 67    IBLA 

2291 46   IBLA 

80   IBLA 

2292 80   IBLA 

2306 72   IBLA 

2307 72   IBLA 

2319 46   IBLA 

51  IBLA 
2320 46    IBLA 

51  IBLA 
2324 51    IBLA 

67   IBLA 

2326 58   IBLA 

2  327 79   IBLA 

2329 49   IBLA 

2329-2333 58   IBLA 

2331 49   IBLA 

2332 59   IBLA 

2337 7   ANCAB 

76  IBLA 
2339 65   IBLA 

77  IBLA 


255 

91  I 

D. 

14  (1984) 

255 

91  I 

D. 

14  (1984) 

354 

91  I 

D. 

212  (1984) 

255 

91  I 

D. 

14  (1984) 

354 

,  91  I 

D. 

212  (1984) 

8  (Sept.  . 

L, 

L982) 

165 

(Mar. 

21 

,  1980) 

101 

(Apr. 

3, 

1984) 

101 

(Apr. 

3, 

1984) 

197 

(Apr. 

19 

,  1983) 

197 

(Apr. 

19 

,  1983) 

1  (Feb.  13, 

L980) 

301 

,  87  I 

D. 

628  (1980) 

1  (Feb.  13, 

L980) 

301 

,  87  I 

,D. 

628  (1980) 

301 

,  87  I 

D. 

628  (1980) 

48 

[Sept. 

9, 

1982) 

46 

ISept. 

21 

,  1981) 

330 

(Mar. 

21 

,  1984) 

317 

(Aug. 

20 

,  1980) 

390 

,  88  I 

.D. 

913  (1981) 

317 

(Aug. 

20 

,  1980) 

1, 

38  I.D 

.  925  (1981) 

106,  89 

t.D 

.  293  (1982) 

60 

[Sept. 

21 

,  1983) 

391 

(July 

23 

,  1982) 

80 

[Nov.  ' 

), 

1983) 

page   2339 


2340 


2392 
2455 


2477 


3689 


M-36914  (Supp.), 

88  I.D.  253 

(1981) 

M-36914  (Supp.  I 

),  88  I.D.  1055 

(1981) 

65  IBLA  391  (July 

23,  1982) 

M-36914  (Supp.), 

88  I.D.  253 

(1981) 

M-36914  (Supp.  I 

,  88  I.D.  1055 

(1981) 

76  IBLA  301,  90  I 

D.  464  (1983) 

58  IBLA  94  (Sept. 

24,  1981) 

58  IBLA  98  (Sept. 

24,  1981) 

58  IBLA  103  (Sept 

24,  1981) 

58  IBLA  108  (Sept 

24,  1981) 

58  IBLA  202  (Sept 

.  29,  1981) 

58  IBLA  260  (Oct. 

6,  1981) 

67  IBLA  97  (Sept. 

13,  1982) 

76  IBLA  192  (Oct. 

6,  1983) 

5  ANCAB  147,  88 

CD.  14  (1981) 

5  ANCAB  307,  83 

[.D.  629  (1981) 

7  ANCAB  188,  89 

[.D.  346  (1982) 

55  IBLA  151  (June 

8,  1981) 

5  5  IBLA  360  (June 

26,  1981) 

64  IBLA  318  (June 

10,  1982) 

72  IBLA  125  (Apr. 

18,  1983) 

77  IBLA  270  (Nov. 

30,  1983) 

82  IBLA  165  (Aug. 

6,  1984) 

M-36942,  88  I.D. 

1090  (1981) 

********** 


(C)  UNITED  STATES  CODES 
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sec.   301  

452-458e 
504 


504(a)(1)  

504(a)(3)  

504(b)(1) 

(A)(li)  

504(b)(1)(B) 
504(b)(1)(C) 
551 


551-559 
551(4)  - 


-12  IBIA  49,  90  I.D.  474  (1983) 

-  IBCA-1234-12-78  (Apr.  14,  1983) 

-  9  IBIA  281,  89  I.D.  241  (1982) 
11  IBIA  285,  90  I.D.  389  (1983) 
79  IBLA  182,  91  I.D.  138  (1984) 

-  IBCA-1672-4-83,  90  I.D.  379  (1983) 
11  IBIA  285,  90  I.D.  389  (1983) 

-  IBCA-1672-4-83,  90  I.D.  379  (1983) 

-79  IBLA  182,  91  I.D.  138  (1984) 
-79  IBLA  182,  91  I.D.  138  (1984) 
-79  IBLA  132,  91  I.D.  138  (1984) 
-11  IBIA  285,  90  I.D.  389  (1983) 

50  IBLA  209  (Sept.  30,  1980) 

64  IBLA  175  (May  26,  1982) 

64  IBLA  285  (June  4,  1982) 

82  IBLA  14  (July  5,  1984) 

3  IBSMA  44,  88  I.D.  394  (1981) 
-12  IBIA  80,  90  I.D.  521  (1983) 

-  9  IBIA  263,  89  I.D.  200  (1982) 
10  IBIA  146,  89  I.D.  508  (1982) 


10 

IBIA 

173 

(Oct. 

15, 

1982) 

ID 

IBIA 

189 

(Oct. 

15, 

1982) 

L0 

IBIA 

205 

(Oct. 

15, 

1982) 

10 

IBIA 

221 

(Oct. 

15, 

1982) 

10 

IBIA 

237 

(Oct. 

15, 

1982) 

10 

IBIA 

253 

(Oct. 

15, 

1982) 

10 

IBIA 

269 

(Oct. 

15, 

1982) 

10 

IBIA 

285 

(Oct. 

15, 

1982) 

10 

IBIA 

301 

(Oct. 

15, 

1982) 

10 

IBIA 

318 

(Oct. 

15, 

1982) 

10 

IBIA 

334 

(Oct. 

15, 

1982) 

10 

IBIA 

350 

(Oct. 

15, 

1982) 

10 

IBIA 

366 

(Oct. 

15, 

1982) 

10 

IBIA 

382 

(Oct. 

15, 

1982) 

10 

IBIA 

399 

(Oct. 

15, 

1982) 

10 

IBIA 

416 

(Oct. 

15, 

1982) 

L0 

IBIA 

432 

(Oct. 

15, 

1982) 

10 

IBIA 

448 

(Oct. 

15, 

1982) 

12 

IBIA 

80, 

90  I. 

D.  521  (1983) 

12  IBIA  110,  90  I.D.  536  (1983) 
12  IBIA  116  (Dec.  9,  1983) 
12  IBIA  119,  90  I.D.  539  (1983) 
57  IBLA  53  (Aug.  17,  1981) 

74  IBLA  26  (June  24,  1983) 

551(5)  3  IBSMA  44,  88  I.D.  394  (1981) 

551(6)  3  IBSMA  44,  88  I.D.  394  (1981) 

551(7)  3  IBSMA  44,  88  I.D.  394  (1981) 

551(9)  3  IBSMA  44,  88  I.D.  394  (1981) 

551(12)  3  IBSMA  44,  88  I.D.  394  (1981) 

551(13)  3  IBSMA  44,  88  I.D.  394  (1981) 

551(14)  12  IBIA  80,  90  I.D.  521  (1983) 

552 11  IBIA  85,  90  I.D.  88  (1983) 

12  IBIA  80,  90  I.D.  521  (1983) 
12  IBIA  107  (Dec.  9,  1983) 
12  IBIA  110,  90  I.D.  536  (1983) 
12  IBIA  116  (Dec.  9,  1983) 
12  IBIA  119,  90  I.D.  539  (1983) 
51  IBLA  89  (Nov.  5,  1980) 
55  IBLA  171  (June  11,  1981) 
57  IBLA  63  (Aug.  17,  1981) 
68  IBLA  231  (Nov.  16,  1982) 
70  IBLA  264,  90  I.D.  10  (1983) 

79  IBLA  345  (Mar.  22,  1984) 

80  IBLA  274  (May  4,  1984) 

552(2)(ii)  12  IBIA  80,  90  I.D.  521  (1983) 

552(a)  54  IBLA  390,  88  I.D.  557  (1981) 

57  IBLA  53  (Aug.  17,  1981) 

75  IBLA  298  (Aug.  29,  1983) 


552(a)(1)(A) 
552(a)(1)(D) 


sec.   552(a)(1)  10 

10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 

11 

12 
55 
84 
-54 
-10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
12 
12 
12 
12 
55 
55 
60 
-55 
-11 
46 
49 
53 
66 
70 
79 
-10 
10 
10 
10 
10 
10 
10 
10 
10 
10 

10 


552(a)(1)(E) 
552(a)(2)  — 


552(a)(2)(B) 


IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBLA 
IBLA 
IBLA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBLA 
IBLA 
IBLA 
IBLA 
IBIA 
IBLA 
IBLA 
IBLA 
IBLA 
IBLA 
IBLA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 
IBIA 


146,  89  I.D.  508  (1982) 
173  (Oct.  15,  1982) 
189  (Oct.  15, 
205  (Oct.  15, 

15, 

15, 


221  (Oct 
237  (Oct 
253  (Oct.  15, 
269  (Oct.  15, 
285  (Oct. 
301  (Oct. 
318  (Oct. 
334  (Oct. 
350  (Oct.  15, 
366  (Oct.  15, 
382  (Oct 
399  (Oct 
416  (Oct 
432  (Oct 


1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
15,  1982) 
1982) 
1982) 
1982) 
1982) 


15, 
15, 
15, 
15, 


15, 
15, 

15, 


448  (Oct.  15, 
168,  90  I.D.  169  (1983) 
80,  90  I.D.  521  (1983) 
171  (June  11,  1981) 
140  (Dec.  11,  1984) 
390,  88  I.D.  557  (1981) 
146,  89  I.D. 
173  (Oct.  15, 
15, 


189  (Oct. 
205  (Oct. 
221  (Oct. 
237  (Oct. 
253  (Oct. 
269  (Oct. 
285  (Oct. 
301  (Oct. 
318  (Oct. 
334  (Oct. 
350  (Oct. 
366  (Oct. 
382  (Oct. 
399  (Oct. 
416  (Oct. 
432  (Oct. 
448  (Oct. 
80,  90  I.D 


508  (1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
1982) 
521  (1983) 


110,  90  I.D.  536  (1983) 
116  (Dec.  9,  1983) 
119,  90  I.D.  539  (1983) 
96  (June  1,  1981) 
171  (June  11,  1981) 
293  (Dec.  18,  1981) 
96  (June  1,  1981) 
214,  90  I.D.  283  (1983) 
277,  87  I.D.  110  (1980) 
200  (Aug.  11,  1980) 
261  (Mar.  23,  1981) 
1,  89  I.D.  386  (1982) 
145  (Jan.  17,  1983) 
129  (Feb.  22,  1984) 
146,  89  I.D.  508  (1982) 
173  (Oct.  15,  1982) 
189  (Oct.  15,  1982) 
205  (Oct.  15,  1982) 
221  (Oct.  15,  1982) 
237  (Oct.  15,  1982) 
253  (Oct.  15,  1982) 
269  (Oct.  15,  1982) 
285  (Oct.  15,  1982) 
301  (Oct.  15,  1982) 
318  (Oct.  15,  1982) 


CCXIV 


United  States  Codes 


TITLE  5:   Continued 


TITLE  5:   Continued 


sec.   552(a)(2)(B)  -10  IBIA  334  (Oct. 

10  IBIA  350  (Oct. 

10  IBIA  366  (Oct. 

10  IBIA  382  (Oct. 

10  IBIA  399  (Oct. 

10  IBIA  416  (Oct. 

10  IBIA  432  (Oct. 

10  IBIA  448  (Oct. 

12  IBIA  110,  90  I 

552a(a)(5)  45  IBLA  119  (Jan. 

552(b) 79  IBLA  153,  91  I 

552(b)(4)  M-36925,  88  I.D. 

552(b)(9)  82  IBLA  294  (Aug. 

M-36925,  88  I.D. 

553 5  ANCAB  59,  87  I 

9  IBIA  263,  89  I 

53  IBLA  261  (Mar. 
57  IBLA  53  (Aug. 
60  IBLA  331  (Dec 
66  IBLA  249  (Aug 
74  IBLA  26  (June 

74  IBLA  389  (July 

75  IBLA  140  (Aug. 
77  IBLA  96  (Nov. 

553(a) 66  IBLA  249  (Aug. 

553(b) 57  IBLA  53  (Aug. 

74  IBLA  26  (June 

75  IBLA  140  (Aug. 

553(b) (A)  75  IBLA  140  (Aug. 

553(b)(3)(A)  -66  IBLA  249  (Aug. 

74  IBLA  26  (June 

554 9  IBIA  281,  89  I 

10  IBIA  78,  89  I 

11  IBIA  285,  90  I 
55  IBLA  324  (June 
55  IBLA  390  (June 
60  IBLA  386  (Dec. 

76  IBLA  68  (Sept. 

77  IBLA  395  (Dec. 
79  IBLA  182,  91  I 

3  IBSMA  44,  88  I 

4  IBSMA  4  (Feb 
554-557 10  IBIA  63  (Aug 

11  IBIA  246  (July 
554(a) 11  IBIA  285,  90  I 

79  IBLA  182,  91  I 

554(c) 67  IBLA  225  (Sept 

555 50  IBLA  290  (Oct. 

555(b) 45  IBLA  337  (Feb. 

82  IBLA  14  (July 

556 4  IBSMA  4  (Feb. 

48  IBLA  267,  87  I 

49  IBLA  73  (July 
49  IBLA  353  (Aug. 
51  IBLA  199  (Dec. 
51  IBLA  255  (Dec. 

556(d) 9  IBIA  52,  88  I. 

12  IBIA  67,  90  I. 
12  IBIA  181  (Mar. 
45  IBLA  64  (Jan. 
48  IBLA  267,  87  I 

54  IBLA  247  (Apr. 
70  IBLA  244  (Jan. 

556(e) 8  IBIA  53  (Mar. 

9  IBIA  52,  88  I 

4  OHA  25  (July  1 

557 56  IBLA  61  (July 

4  IBSMA  4  (Feb. 


15,  1982) 
15,  1982) 
15,  1982) 
15,  1982) 
15,  1982) 
15,  1982) 
15,  1982) 
15,  1982) 
D.  536  (1983) 
23,  1980) 
D.  122  (1984) 
699  (1981) 
31,  1984) 
699  (1981) 
D.  422  (1980) 
D.  200  (1982) 
23,  1981) 
17,  1981) 

22,  1981) 
17,  1982) 

24,  1983) 

29,  1983) 
17,  1983) 

14,  1983) 

17,  1982) 
17,  1981) 
26,  1983) 

17,  1983) 

17,  1983) 

17,  1982) 
24,  1983) 

D.  241  (1982) 
D.  424  (1982) 
.D.  389  (1983) 

26,  1981) 

30,  1981) 

23,  1981) 
21,  1983) 
9,  1983) 

.D.  138  (1984) 
.D.  394  (1981) 
24,  1982) 

16,  1982) 
15,  1983) 

.D.  389  (1983) 
.D.  138  (1984) 
.  23,  1982) 

7,  1980) 

7,  1980) 
5,  1984) 
24,  1982) 
.D.  248  (1980) 
22,  1980) 

28,  1980) 

5,  1980) 

15,  1980) 
D.  676  (1981) 
D.  515  (1983) 

1,  1984) 

17,  1980) 
D.  248  (1980) 

27,  1981) 
25,  1983) 

28,  1980) 
D.  676  (1981) 
,  1980) 
10,  1981) 
24,  1982) 


sec.   557(b)  12  IBIA  80,  90  I.D.  521  (1983) 

50  IBLA  382  (Oct.  22,  1980) 
74  IBLA  48  (June  28,  1983) 

77  IBLA  347  (Dec.  5,  1983) 
4  OHA  25  (July  1,  1980) 

4  OHA  42  (Aug.  13,  1980) 
557(c) 8  IBIA  1  (Jan.  31,  1980) 

8  IBIA  53  (Mar.  28,  1980) 

51  IBLA  301,  87  I.D.  628  (1980) 

3  IBSMA  72,  88  I.D.  406  (1981) 

558 M-36943,  89  I.D.  173  (1982) 

558(c)  11  IBIA  249,  90  I.D.  329  (1983) 

84  IBLA  236,  92  I.D.  1  (1985) 
2  IBSMA  284,  87  I.D.  439  (1980) 
M-36943,  89  I.D.  173  (1982) 

558(d)(1)  84  IBLA  236,  92  I.D.  1  (1985) 

701 54  IBLA  215  (Apr.  23,  1981) 

63  IBLA  330  (Apr.  28,  1982) 
701(a)(2)  9  IBIA  203,  89  I.D.  132  (1982) 

9  IBIA  254,  89  I.D.  196  (1982) 
11  IBIA  21,  89  I.D.  655  (1982) 
11  IBIA  184,  90  I.D.  243  (1983) 

702 6  ANCAB  307,  89  I.D.  14  (1982) 

11  IBIA  184,  90  I.D.  243  (1983) 
74  IBLA  323  (July  28,  1983) 

78  IBLA  124  (Dec.  27,  1983) 
704 57  IBLA  288  (Aug.  31,  1981) 

73  IBLA  328  (June  8,  1983) 
84  IBLA  169  (Dec.  19,  1984) 
M-36900  (Supp.  I),  90  I.D.  345 
(1983) 

706 12  IBIA  80,  90  I.D.  521  (1983) 

706(1)(E)  12  IBIA  80,  90  I.D.  521  (1983) 

706(2)(A)  51  IBLA  271  (Dec.  15,  1980) 

69  IBLA  219,  89  I.D.  642  (1982) 
M-36925,  88  I.D.  699  (1981) 

706(2)(E)  51  IBLA  271  (Dec.  15,  1980) 

69  IBLA  219,  89  I.D.  642  (1982) 

3105 47  IBLA  92  (Apr.  23,  1980) 

51  IBLA  301,  87  I.D.  628  (1980) 
59  IBLA  1,  88  I.D.  925  (1981) 
5536 4  OHA  54  (Sept.  11,  1980) 

4  OHA  140  (Apr.  6,  1981) 

5  OHA  33  (Oct.  12,  1982) 
5  OHA  65  (Dec.  21,  1982) 
5  OHA  79  (Jan.  18,  1983) 
5  OHA  117  (Mar.  22,  1983) 
5  OHA  135  (Apr.  8,  1983) 
5  OHA  215  (Oct.  26,  1983) 

5911 4  OHA  54  (Sept.  11,  1980) 

5  OHA  15  (Sept.  30,  1982) 
5  OHA  21  (Oct.  12,  1982) 
5  OHA  33  (Oct.  12,  1982) 
5  OHA  65  (Dec.  21,  1982) 
5  OHA  108  (Mar.  15,  1983) 
5  OHA  117  (Mar.  22,  1983) 
5  OHA  127  (Mar.  31,  1983) 
5  OHA  215  (Oct.  26,  1983) 

5911(c) 5  OHA  79  (Jan.  18,  1983) 

5  OHA  135  (Apr.  8,  1983) 
5  OHA  139  (July  6,  1983) 


TITLE  6: 
sec.   557 


9  IBIA  52,  88  I.D.  676  (1981) 


United  States  Codes 


CCXV 


TITLE  7: 


TITLE  15:   Continued 


sec.   901 63  IBLA  347,  89  I.D.  227 

901-924  46  IBLA  35  (Feb.  20,  1980) 

1000  et  seq.  —70  IBLA  150  (Jan.  18,  1983) 

1006b 70  IBLA  150  (Jan.  18,  1983) 

1011 75  IBLA  44  (Aug.  5,  1983) 

1011(a) 75  IBLA  44  (Aug.  5,  1983) 

1011(c)  54  IBLA  162  (Apr.  21,  1981) 

1018 54  IBLA  162  (Apr.  21,  1981) 

1363 48  IBLA  145  (June  9,  1980) 

TITLE  8: 

sec.   501(a)  67  IBLA  193  (Sept.  22,  1982) 

1101(a)(22)  67  IBLA  193  (Sept.  22,  1982) 

1401 48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 

48  IBLA  373  (July  11,  1980) 

49  IBLA  251  (Aug.  18,  1980) 

51  IBLA  115  (Nov.  20,  1980) 

52  IBLA  52  (Jan.  6,  1981) 

53  IBLA  23  (Feb.  26,  1981) 
53  IBLA  279  (Mar.  24,  1981) 

58  IBLA  21  (Sept.  16,  1981) 

59  IBLA  170  (Oct.  26,  1981) 
67  IBLA  193  (Sept.  22,  1982) 
70  IBLA  196  (Jan.  21,  1983) 
76  IBLA  205  (Oct.  11,  1983) 

1502 67  IBLA  193  (Sept.  22,  1982) 

1503(b)  67  IBLA  193  (Sept.  22,  1982) 

TITLE  9: 

sec.  1  et   seq.   —11    IBIA184,    90   I.D.    243   (1983) 

TITLE   10: 


sec.    2301 IBCA-1434-2-81,    88 

2304 IBCA-1330-1-80,    88 

3062(c) 54   IBLA   38,    88   I.D. 

3495 54   IBLA   38,    88    I.D. 

TITLE  11: 

sec.  1-1103  8   IBIA  170,  87    I.D. 

24 8   IBIA  170,  87    I.D. 

35 8   IBIA  170,  87   I.D. 

35(c)(3)   8   IBIA  170,  87    I.D. 

93(g) 8   IBIA   170,  87    I.D. 

93(h) 8   IBIA  170,  87    I.D. 

101 8   IBIA  170,  87    I.D. 

362(a)(1)    66    IBLA   200   (Aug.    13,    1982) 

TITLE   12: 


I.D.    979    (1981) 
I.D.    836   (1981) 
437    (1981) 
437   (1981) 


501  (1980) 

501  (1980) 

501  (1980) 

501  (1980) 

501  (1980) 

501  (1980) 

501  (1980) 


sec.      342 71    IBLA  203   (Mar.    14,    1983) 

360 71    IBLA  203   (Mar.    14,    1983) 

TITLE   15: 

sec.      176(a)   M-36925,    88   I.D.    699   (1981) 

216 M-36925,    88   I.D.    699   (1981) 

631-647   66   IBLA  244   (Aug.    17,    1982) 

637(a) IBCA  1185-3-78,    87    I.D.    116 

(1980) 
637(a)(1)   IBCA-1198-7-78,    90   I.D.    366 

(1983) 

644 66   IBLA  244    (Aug.    17,    1982) 

717-717w  12   IBIA  49,    90   I.D.    474    (1983) 


sec.      717f(b)    51    IBLA   47    (Oct.    31,    1980) 

84    IBLA  102    (Dec.    10,    1984) 
751   et    seq.   —   IBCA-1389-9-80,    88   I.D.    431 
(1981) 

1681-1681f   53   IBLA  48   (Feb.    27,    1981) 

3301-3432  52   IBLA   27,    88   I.D.    7    (1981) 

3313 67    IBLA   1    (Sept.    1,    1982) 

3314 78   IBLA  93   (Dec.    19,    1983) 

3315 78    IBLA   93    (Dec.    19,    1983) 

3320 52   IBLA   27,    88   I.D.    7   (1981) 

3320(a) 52   IBLA   27,    88   I.D.    7   (1981) 

3320(c)    52   IBLA   27,    88   I.D.    7    (1981) 

TITLE   16: 

sec.  lc 60   IBLA   386   (Dec.    23,    1981) 

lc(a)    73   IBLA  19   (May   9,    1983) 

74  IBLA    34    (June    27,    1983) 
81    IBLA  295   (June   12,    1984) 

21-355   70   IBLA   264,    90   I.D.    10   (1983) 

273 48   IBLA  22   (May    27,    1980) 

53  IBLA   289   (Mar.    24,    1981) 
66   IBLA  168   (Aug.    12,    1982) 

72  IBLA  88   (Apr.    13,    1983) 

350 52   IBLA  87,    88   I.D.    31   (1981) 

350a 52   IBLA  87,    88   I.D.    31    (1981) 

66   IBLA   316   (Aug.    25,    1982) 

410hh 70   IBLA   171    (Jan.    20,    1983) 

410hh(b)    82   IBLA   329   (Sept.    7,    1984) 

431 45   IBLA   264,    87    I.D.    34   (1980) 

68  IBLA  325  (Nov.  22,  1982) 

73  IBLA  16  (May  5,  1983) 

75  IBLA  16,    90   I.D.    352   (1983) 
431-433  65   IBLA   245   (July  9,    1982) 

M-36928,    87    I.D.    593   (1980) 

432 45  IBLA  264,    87    I.D.    34   (1980) 

447 74  tbla  56,    90   I.D.    262    (1983) 

460 69  IBLA  79   (Nov.    30,    1982) 

4601-6a  63  IBLA  373   (Apr.    30,    1982) 

4601-6a(b)   63  IBLA  373   (Apr.    30,    1982) 

4601-6a(c)    63  IBLA  373   (Apr.    30,    1982) 

4601-6a(d)   63  IBLA  373    (Apr.    30,    1982) 

4601-6a(f)    63  IBLA  373   (Apr.    30,    1982) 

4601-12  et 

seq. M-36931,    88   I.D.    228    (1981) 

460m-8- 

460m-14   73  IBLA  19   (May  9,    1983) 

74  IBLA  34   (June    27,    1983) 
460n 69  IBLA  205   (Dec.    16,    1982) 

73  IBLA   301    (June   7,    1983) 

74  IBLA   92    (June    30,    1983) 
74   IBLA   267    (July    25,    1983) 
81    IBLA   295    (June    12,    1984) 

460n-3   67    IBLA  189   (Sept.    22,    1982) 

74    IBLA   92    (June    30,    1983) 
74    IBLA   267    (July    25,    1983) 
81    IBLA   295   (June   12,    1984) 
460q-460q-9   —74    IBLA    271    (July    25,    1983) 

460q-5   51    IBLA   301,    87    I.D.    628   (1980) 

460v-460v-8   —77    IBLA  137    (Nov.    15,    1983) 

460v-4   77   IBLA  137    (Nov.    15,    1983) 

460v-5 77    IBLA  137    (Nov.    15,    1983) 

460z 53    IBLA    341    (Mar.    26,    1981) 

460aa 65   IBLA   363   (July   20,    1982) 

460aa- 

460aa-14  —65  IBLA  387  (July  23,  1982) 
460aa  et^ 

seq. 77  IBLA  205  (Nov.  18,  1983) 


CCXV1 


United    States    Codes 


TITLE   16:      Continued 


TITLE   16:      Continued 


460aa-9   50   IBLA  26,    87    I.D.    395    (1980) 

65   IBLA   387    (July    23,    1982) 

460dd 60   IBLA   386   (Dec.    23,    1981) 

460nmi 59   IBLA  176   (Oct.    26,    1981) 

460mm-2  61    IBLA   359   (Feb.    16,    1982) 

460mm-4(b)    61    IBLA   359   (Feb.    16,    1982) 

460z 68   IBLA  1    (Oct.    12,    1982) 

461 M-36928,    87    I.D.    593    (1980) 

466aa 77  IBLA  205  (Nov.  22,  1983) 

469 67  IBLA  197  (Sept.  22,  1982) 

470-470m  72    IBLA  261,    90   I.D.    189   (1983) 

470  et   seq.    —  M-36928,    87    I.D.    593   (1980) 

470-47011   84   IBLA  175   (Dec.    19,    1984) 

470a(a)   M-36928,    87    I.D.    593   (1980) 

470f 56  IBLA  284  (July  28,  1981) 

72  IBLA  261,  90  I.D.  189  (1983) 

79  IBLA  240  (Mar.  1,  1984) 
M-36928,  87  I.D.  593  (1980) 

471 51  IBLA  115  (Nov.  20,  1980) 

53  IBLA  23  (Feb.  26,  1981) 

53  IBLA   279   (Mar.    24,    1981) 

55  IBLA  23   (May   26,    1981) 
58   IBLA  260   (Oct.    6,    1981) 

471  et    seq.    —60   IBLA  14    (Nov.    16,    1981) 

473-478   80    IBLA   64,    91    I.D.    165   (1984) 

478 73   IBLA  19   (May   9,    1983) 

74    IBLA    34    (June    27,    1983) 

77  IBLA   270   (Nov.    30,    1983) 

78  IBLA  3   (Dec.    12,    1983) 

80  IBLA   251    (May   2,    1984) 

479-482   80   IBLA  64,    91    I.D.    165   (1984) 

482 70  IBLA   264,    90   I.D.    10   (1983) 

483 75  IBLA  396  (Sept.  2,  1983) 

78  IBLA  255,  91  I.D.  14  (1984) 

485 52  IBLA  302  (Feb.  10,  1981) 

58  IBLA  329  (Oct.  16,  1981) 
61  IBLA  8  (Dec.  29,  1981) 
63  IBLA  192  (Apr.  8,  1982) 

486 52  IBLA  302  (Feb.  10,  1981) 

495 45  IBLA  264,  87  I.D.  34  (1980) 

68  IBLA  184  (Nov.  8,  1982) 

497 45  ibla  264,  87  I.D.  34  (1980) 

497a 62  IBLA  187  (Mar.  9,  1982) 

513-519   52   IBLA   302   (Feb.    10,    1981) 

58    IBLA   312    (Oct.    16,    1981) 

513-520  52   IBLA   302   (Feb.    10,    1981) 

520 52   IBLA   302   (Feb.    10,    1981) 

54  IBLA   162    (Apr.    21,    1981) 

56  IBLA  86,    88   I.D.    646   (1981) 
58   IBLA   312   (Oct.    16,    1981) 

72  IBLA  110    (Apr.    14,    1983) 
80   IBLA   14    (Mar.    28,    1984) 

521 58   IBLA   312   (Oct.    16,    1981) 

521a 71    IBLA   268   (Mar.    22,    1983) 

523 45    IBLA   264,    87    I.D.    34    (1980) 

524 77  IBLA  395  (Dec.  9,  1983) 

528 58  IBLA  294  (Oct.  14,  1981) 

551 4  ANCAB  116,  87  I.D.  1  (1980) 

78  IBLA  3  (Dec.  12,  1983) 

80  IBLA  64,  91  I.D.  165  (1984) 

552a 52  IBLA  206  (Mar.  10,  1982) 

555 84  IBLA  306  (Jan.  7,  1985) 

569 61  IBLA  8  (Dec.  29,  1981) 

84  IBLA  306  (Jan.  7,  1985) 

580d 45  IBLA  264,  87  I.D.  34  (1980) 

661 47  IBLA  71  (Apr.  21,  1980) 

70  IBLA  240  (Jan.  25,  1983) 

73  IBLA  353  (June  14,  1983) 
82  IBLA  389  (Sept.  13,  1984) 


sec.   661-664  67  IBLA  380  (Oct.  8,  1982) 

663 73  IBLA  39  (May  11,  1983) 

82  IBLA  216  (Aug.  22,  1984) 

668-668c  68  IBLA  288  (Nov.  19,  1982) 

668-668d  M-36934,  88  I.D.  338  (1981) 

4  OHA  91  (Oct.  31,  1980) 
668  et  seq.  —  M-36936,  88  I.D.  586  (1981) 
668(a)-(b)  —  M-36936,  88  I.D.  586  (1981) 

668(b) 4  OHA  25  (July  1,  1980) 

4  OHA  91  (Oct.  31,  1980) 
M-36936,  88  I.D.  586  (1981) 

668a M-36934,  88  I.D.  338  (1981) 

668dd 45  IBLA  4  (Jan.  8,  1980) 

46  IBLA  123,  (Feb.  29,  1980) 
46  IBLA  385  (Apr.  10,  1980) 
61  IBLA  43  (Dec.  31,  1981) 
73  IBLA  353  (June  14,  1983) 
80  IBLA  4  (Mar.  27,  1984) 
82  IBLA  80  (July  17,  1984) 

668dd(a)  70  IBLA  240  (Jan.  25,  1983) 

668dd(a)(l)  —61  IBLA  43  (Dec.  31,  1981) 
668dd(b)(3)  —82  IBLA  80  (July  17,  1984) 
668dd(c)  45  IBLA  4  (Jan.  3,  1980) 

45  IBLA  225  (Jan.  31,  1980) 

46  IBLA  123  (Feb.  29,  1980) 
49  IBLA  176  (July  30,  1980) 
57  IBLA  319  (Sept.  1,  1981) 

61  IBLA  43  (Dec.  31,  1981) 

668dd(d)  61  IBLA  43  (Dec.  31,  1981) 

668dd(d)(2)  —45  IBLA  225  (Jan.  31,  1980) 

49  IBLA  176  (July  30,  1980) 
670g 58  IBLA  294  (Oct.  14,  1981) 

62  IBLA  73  (Feb.  25,  1982) 
670h(a)(l)  58  IBLA  294  (Oct.  14,  1981) 

62  IBLA  73  (Feb.  25,  1982) 
670h(c)(l)  —58  IBLA  294  (Oct.  14,  1981)    ■ 
670h(c)(l)(A)-58  IBLA  294  (Oct.  14,  1981) 

62  IBLA  73  (Feb.  25,  1982) 
670h(c)(3)(D)-58  IBLA  294  (Oct.  14,  1981) 
62  IBLA  73  (Feb.  25,  1982) 

671 80  IBLA  4  (Mar.  27,  1984) 

678a 70  IBLA  264,  90  I.D.  10  (1983) 

701 57  IBLA  319  (Sept.  1,  1981) 

703 M-36936,    88   I.D.    586   (1981) 

703  et    seq.    —  M-36936,    88    I.D.    586    (1981) 

704 M-36936,    88    I.D.    586   (1981) 

712 M-36936,    88   I.D.    586   (1981) 

715-715(r)   82   IBLA   257   (Aug.    29,    1984) 

715d 57    IBLA   319   (Sept.    1,    1981) 

715e 54   IBLA   326   (Apr.    30,    1981) 

57  IBLA  319  (Sept.  1,  1981) 
82   IBLA   257   (Aug.    29,    1984) 

718 57    IBLA   319   (Sept.    1,    1981) 

791-828   79    IBLA   286   (Mar.    20,    1984) 

791a 55   IBLA  42   (May   28,    1981) 

791a-823    45    IBLA   232    (Feb.    4,    1980) 

64    IBLA   97    (May   17,    1982) 

797  67  IBLA  287  (Sept.  28,  1982) 

798 67  IBLA  287  (Sept.  28,  1982) 

803 79  IBLA  286  (Mar.  20,  1984) 

808 79  IBLA  286  (Mar.  20,  1984) 

817 79  IBLA  286  (Mar.  20,  1984) 

818 48  IBLA  206  (June  16,  1980) 

56  IBLA  73  (July  15,  1931) 
61  IBLA  376  (Feb.  17,  1982) 
64  IBLA  97  (May  17,  1982) 
64  IBLA  159  (May  25,  1982) 
64  IBLA  379  (June  15,  1982) 
66  IBLA  390  (Aug.  31,  1982) 
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— 67 

IBLA 

317    (Oct.    1,    1982) 

68 

IBLA 

184    (Nov.    8,    1982) 

69 

IBLA 

148    (Dec.    13,    1982) 

72 

IBLA 

48   (Apr.    12,    1983) 

76 

IBLA 

340   (Oct.    20,    1983) 

77 

IBLA 

51    (Nov.    7,    1983) 

77 

IBLA 

380   (Dec.    7,    1983) 

78 

IBLA 

349   (Jan.    25,    1984) 

79 

IBLA 

286   (Mar.    20,    1984) 

79 

IBLA 

394   (Mar.    27,    1984) 

IBLA 

286   (Mar.    20,    1984) 

831-831dd   — 

—54 

IBLA 

162   (Apr.    21,    1981) 

IBLA 

169   (July   30,    1980) 

53 

IBLA 

159    (Mar.    12,    1981) 

54 

IBLA 

242,    88   I.D.    490    (1981) 

54 

IBLA 

300   (Apr.    29,    1981) 

58 

IBLA 

213   (Sept.    29,    1981) 

59 

IBLA 

291   (Oct.    30,    1981) 

59 

IBLA 

301    (Nov.    3,    1981) 

60 

IBLA 

240   (Dec.    4,    1981) 

60 

IBLA 

305   (Dec.    18,    1981) 

61 

IBLA 

99   (Jan.    4,    1982) 

61 

IBLA 

124    (Jan.    15,    1982) 

61 

IBLA 

139    (Jan.    18,    1982) 

61 

IBLA 

300   (Feb.    3,    1982) 

61 

IBLA 

370   (Feb.    17,    1982) 

62 

IBLA 

45   (Feb.    24,    1982) 

62 

IBLA 

263   (Mar.    15,    1982) 

62 

IBLA 

319   (Mar.    22,    1982) 

63 

IBLA 

23   (Mar.    26,    1982) 

63 

IBLA 

85   (Mar.    31,    1982) 

63 

IBLA 

321    (Apr.    27,    1982) 

65 

IBLA 

84    (June   23,    1982) 

65 

IBLA 

126    (June    25,    1982) 

66 

IBLA 

282   (Aug.    19,    1982) 

67 

IBLA 

124   (Sept.    16,    1982) 

68 

IBLA 

219   (Nov.    12,    1982) 

71 

IBLA 

112   (Feb.    28,    1983) 

72 

IBLA 

100   (Apr.    14,    1983) 

72 

IBLA 

125   (Apr.    18,    1983) 

74 

IBLA 

106   (June   30,    1983) 

75 

IBLA 

163   (Aug.    18,    1983) 

75 

IBLA 

256   (Aug.    26,    1983) 

76 

IBLA 

23   (Sept.    8,    1983) 

76 

IBLA 

116    (Sept.    21,    1983) 

77 

IBLA 

330   (Dec.    5,    1983) 

78 

IBLA 

133   (Dec.    29,    1983) 

80 

IBLA 

14   (Mar.    28,    1984) 

1131-1136  — 

— 47 

IBLA 

284   (May  15,    1980) 

55 

IBLA 

232,    88   I.D.    601   (1981) 

67 

IBLA 

197   (Sept.    22,    1982) 

80 

IBLA 

64,    91    I.D.    165  (1984) 

84 

IBLA 

127    (Dec.    10,    1984) 

1131  et   seq. 

—45 

IBLA 

347   (Feb.    7,    1980) 

59 

IBLA 

291    (Oct.    30,    1981) 

64 

IBLA 

27    (May   6,    1982) 

72 

IBLA 

62   (Apr.    12,    1983) 

1131(a)   

— 64 

IBLA 

27    (May  6,    1982) 

1131(c)   

—45 

IBLA 

347    (Feb.    7,    1980) 

53 

IBLA 

159    (Mar.    12,    1981) 

54 

IBLA 

31   (Apr.    6,    1981) 

56 

IBLA 

206   (July   22,    1981) 

58 

I3LA 

166   (Sept.    28,    1981) 

58 

IBLA 

213   (Sept.    29,    1981) 

59 

IBLA 

291   (Oct.    30,    1981) 

59 

IBLA 

301    (Nov.    3,    1981) 

60 

IBLA 

54   (Nov.    17,    1981) 

60 

IBLA 

278   (Dec.    17,    1981) 
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-60  IBLA  305  (Dec. 
60  IBLA  341  (Dec. 


18,  1981) 
22,  1981) 

60  IBLA  349,  88  I.D.  1115  (1981) 

61  IBLA  23  (Dec.  29,  1981) 
IBLA  99  (Jan  4,  1982) 
IBLA  124  (Jan.  15,  1982) 
IBLA  139  (Jan. 
IBLA  193  (Jan. 


61 

61 

61 

61 

61  IBLA  222  (Jan 

61  IBLA  279  (Feb 

61  IBLA  300  (Feb 

61  IBLA  329  (Feb 

61  IBLA  370  (Feb 

61  IBLA  387  (Feb 

62 

62 

62 


IBLA  45  (Feb. 

IBLA  99  (Mar. 

IBLA  153  (Mar. 
62  IBLA  263  (Mar. 
62  IBLA  274  (Mar. 
62  IBLA  319  (Mar. 

62  IBLA  367  (Mar. 

63  IBLA  30  (Mar. 
63  IBLA  85  (Mar. 
63  IBLA  172  (Apr. 
63  IBLA  208  (Apr. 
63  IBLA  321  (Apr. 

63  IBLA  330  (Apr. 

64  IBLA  7  (May  4, 
64  IBLA  50  (May  6,  1982) 

64  IBLA  307  (June  8,  1982) 

65  IBLA  84  (June  23,  1982) 
65  IBLA  126  (June  25,  1982) 
65  IBLA  153  (June  29,  1982) 
65  IBLA  223  (July  9,  1982) 

65  IBLA  271  (July  12,  1982) 

66  IBLA  14  (July  23,  1982) 
66  IBLA  249  (Aug.  17,  1982) 
66  IBLA  282  (Aug.  19,  1982) 
66  IBLA  287  (Aug.  19,  1982) 
66  IBLA  300  (Aug.  20,  1982) 
66  IBLA  340  (Aug.  26,  1982) 


18,  1982) 

26,  1982) 
,  28,  1982) 

2,  1982) 
,  3,  1982) 

10,  1982) 
,  17,  1982) 
18,  1982) 
24,  1982) 
1,  1982) 
5,  1982) 
15,  1982) 
15,  1982) 
22,  1982) 
24,  1982) 
26,  1982) 
31,  1982) 
8,  1982) 
12,  1982) 
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28,  1982) 
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67 

IBLA 

25   (Sept. 

7,    1982) 

67 

IBLA 

124    (Sept 

.    16,    1982) 

67 

IBLA 

201    (Sept 

.    22,    1982) 

67 

IBLA 

207   (Sept 

.    22,    1982) 

67 

IBLA 

287   (Sept 

.    28,    1982) 

68 

IBLA 

219   (Nov. 

12,    1982) 

68 

IBLA 

262   (Nov. 

17,    1982) 

71 

IBLA 

4   (Feb.    10,    1983) 

71 

IBLA 

67    (Feb. 

22,    1983) 

71 

IBLA 

100  (Feb. 

24,    1983) 

71 

IBLA 

112    (Feb. 

28,    1983) 

71 

IBLA 

165   (Mar. 

10,    1983) 

75 

IBLA 

140   (Aug. 

17,    1983) 

75 

IBLA 

163   (Aug. 

18,    1983) 

75 

IBLA 

220   (Aug. 

23,    1983) 

75 

IBLA 

256   (Aug. 

26,    1983) 

76 

IBLA 

31   (Sept. 

8,    1983) 

76 

IBLA 

116   (Sept 

.    21,    1983) 

77 

IBLA 

330   (Dec. 

5,    1983) 

78 

IBLA 

133   (Dec. 

29,    1983) 

81 

IBLA 

181    (June 

1,    1984) 

84 

IBLA 

127    (Dec. 

10,    1984) 

M- 

( 

-3691C 
1981] 

)   (Supp.), 

88   I.D.    90 

59 

IBLA 

291   (Oct. 

30,    1981) 

59 

IBLA 

301    (Nov. 

3,    1981) 

61 

IBLA 

23    (Dec. 

29,    1981) 
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sec.    1132 63    IBLA 

64   IBLA 

64  IBLA 

65  IBLA 

65  IBLA 

66  IBLA 

67  IBLA 
67  IBLA 
67  IBLA 
71    IBLA 

75  IBLA 

77  IBLA 
1132(a) 60   IBLA 

61  IBLA 

1132(b) 59    IBLA 

1132(c) 59   IBLA 

60   IBLA 

63  IBLA 

1132(d)(1)   60  IBLA 

1133 71    IBLA 

1133(d)(2)   64   IBLA 

1133(d)(3)   53  IBLA 

55   IBLA 

64  IBLA 

73  IBLA 

74  IBLA 

76  IBLA 
M-36937 

1271 55    IBLA 

62  IBLA 

63  IBLA 
66   IBLA 

78  IBLA 
82   IBLA 

1271-1287 55   IBLA 

63  IBLA 

64  IBLA 

71  IBLA 

78  IBLA 

1273 55    IBLA 

1274 63    IBLA 

72  IBLA 

79  IBLA 

1274(a)(21)    55   IBLA 

1274(a)(23)   —63   IBLA 
1274(a)(24)    —71    IBLA 

71    IBLA 

78  IBLA 
1274(a)(24)(D)-71  IBLA 
1276 49   IBLA 

55  IBLA 
1276(a)(23)   71    IBLA 

78  IBLA 
1278(b) 71    IBLA 

78   IBLA 

1279 79    IBLA 

1280 66   IBLA 

1280(a) 55    IBLA 

71    IBLA 

75  IBLA 
1280(b) 55   IBLA 

71  IBLA 
78   IBLA 

1281 55    IBLA 

82    IBLA 

1281(a) 63   IBLA 

1283(b) 55   IBLA 

1284 82    IBLA 


208   (Apr.    12,    1982) 
7   (May   4,    1982) 
50   (May   6,    1982) 
126   (June    25,    1982) 
223   (July  9,    1982) 
14    (July   23,    1982) 
25   (Sept.    7,    1982) 
201    (Sept.    22,    1982) 
207   (Sept.    22,    1982) 
402   (Mar.    31,    1983) 
220   (Aug.    23,    1983) 
330   (Dec.    5,    1983) 
305  (Dec.   18,    1981) 
300  (Feb.    3,    1982) 
291    (Oct.    30,    1981) 
291   (Oct.    30,    1981) 
305   (Dec.    18,    1981) 
321    (Apr.    27,    1982) 
305   (Dec.    18,    1981) 
402   (Mar.    31,    1983) 
27    (May   6,    1982) 
179   (Mar.    16,    1981) 
232,    88   I.D.    601    (1981) 
27    (May   6,    1982) 
19   (May  9,    1983) 
34    (June    27,    1983) 
4   (Sept.    6,    1983) 

I.D.    813   (1981) 
283   (June   25,    1981) 
16   (Feb.    23,    1982) 
91    (Mar.    31,    1982) 
390   (Aug.    31,    1982) 

379  (Jan.    31,    1984) 
216   (Aug.    22,    1984) 
31   (May   28,    1981) 
373   (Apr.    30,    1982) 
44    (May   6,    1982) 
183   (Mar.    10,    1983) 
349    (Jan.    25,    1984) 
283   (June   25,    1981) 
373    (Apr.    30,    1982) 
75   (Apr.    12,    1983) 
394    (Mar.    27,    1984) 
31   (May   28,    1981) 
235   (Apr.    19,    1982) 
183   (Mar.    10,    1983) 

380  (Mar.  29,  1983) 
349  (Jan.  25,  1984) 
183  (Mar.  10,  1983) 
162  (July  30,  1980) 
31  (May  28,  1981) 
183  (Mar.  10,  1983) 
349  (Jan.  25,  1984) 
183  (Mar.  10,  1983) 
349  (Jan.  25,  1984) 
394  (Mar.  27,  1984) 
390  (Aug.  31,  1982) 
31  (May  28,  1981) 
183  (Mar.  10,  1983) 
171  (Aug.  19,  1983) 
31  (May  28,  1981) 
183  (Mar.  10,  1983) 
349  (Jan.  25,  1984) 
283  (June  25,  1981) 
216  (Aug.  22,  1984) 
373  (Apr.  30,  1982) 
283  (June  25,  1981) 
216   (Aug.    22,    1984) 


sec.    1284(d)   55   IBLA   283   (June   25,    1981) 

1331 56   IBLA  258,    88   I.D.    665   (1981) 

60  IBLA  205   (Nov.    27,    1981) 
1331-1340  64   IBLA  76   (May  10,    1982) 

66  IBLA  63   (July   29,    1982) 

82   IBLA  26   (July   5,    1984) 
1333 56   IBLA  258,    88   I.D.    665   (1981) 

66    IBLA   63    (July    29,    1982) 

1333(b)(2)   56   IBLA   258,    88   I.D.    665   (1981) 

1333(b)(2)(B)   -64   IBLA  76   (May   10,    1982) 

66   IBLA  63   (July   29,    1982) 
1333(c)   60   IBLA  205   (Nov.    27,    1981) 

64   IBLA  76   (May  10,    1982) 

66  IBLA   63   (July   29,    1982) 
82    IBLA   26   (July   5,    1984) 

1338(a)(3)   60   IBLA   205   (Nov.    27,    1981) 

1531 56   IBLA  284   (July   28,    1981) 

58  IBLA  294    (Oct.    14,    1981) 
68   IBLA   288   (Nov.    19,    1982) 

70  IBLA  214   (Jan.    24,    1983) 
80  IBLA  324   (May   8,    1894) 

1531-1543   84   IBLA  127   (Dec.    10,    1984) 

4  OHA  42  (Aug.  13,  1980) 
4  OHA  214  (Dec.  22,  1981) 

1533(d)  M-36926,  87  I.D.  525  (1980) 

1536 62  IBLA  73  (Feb.  25,  1982) 

71  IBLA  72  (Feb.  22,  1983) 

72  IBLA  261,  90  I.D.  189  (1983) 

73  IBLA  39  (May  11,  1983) 

84  IBLA  311,  92  I.D.  37  (1985) 

1536(a) M-36938,  88  I.D.  903  (1981) 

1536(a)(2)  73  IBLA  39  (May  11,  1983) 

80  IBLA  324  (May  8,  1984) 
82  IBLA  216  (Aug.  22,  1984) 

M-36938,  88  I.D.  903  (1981) 

1536(a)(3)  73  IBLA  39  (May  11,  1983) 

1536(b)  62  IBLA  73  (Feb.  25,  1982) 

M-36938,  88  I.D.  903  (1981) 
1538(a)(1)(A)  -  4  OHA  214  (Dec.  22,  1981) 

1538(c)(1)  4  OHA  42  (Aug.  13,  1980) 

1539(e)  M-36926,  87  I.D.  525  (1980) 

1605 81  IBLA  252  (June  8,  1984) 

1607 62  IBLA  241  (Mar.  11,  1982) 

1683(a)  55  IBLA  283  (June  25,  1981) 

1901 49  IBLA  320  (Aug.  20,  1980) 

56  IBLA  43  (July  8,  1981) 

59  IBLA  268  (Oct.  29,  1981) 

59  IBLA  326  (Nov.  5,  1981) 

67  IBLA  274  (Sept.  28,  1982) 

74  IBLA  56,  90  I.D.  262  (1983) 

81  IBLA  295   (June   12,    1984) 
1901-1912  47    IBLA  92   (Apr.    23,    1980) 

49    IBLA  1    (July  15,    1980) 
51    IBLA   255   (Dec.    15,    1980) 

53  IBLA   333   (Mar.    26,    1981) 

54  IBLA  124    (Apr.    17,    1981) 

60  IBLA   386   (Dec.    23,    1981) 

63  IBLA  388   (Apr.    30,    1982) 

64  IBLA   241    (May   28,    1982) 
1901   et   seq.    —56   IBLA  36   (July   8,    1981) 

59   IBLA   393   (Nov.    10,    1981) 

1903 47    IBLA  92   (Apr.    23,    1980) 

54   IBLA  124   (Apr.    17,    1981) 

63  IBLA  35   (Mar.    30,    1982) 

64  IBLA  241  (May  28,  1982) 
66  IBLA  316  (Aug.  25,  1982) 

1904 63  IBLA  266  (Apr.  19,  1982) 

1905 47  IBLA  92  (Apr.  23,  1980) 
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sec.  1905 49  IBLA  1  (July  15,  1980) 

49  IBLA  344  (Aug.  25,  1980) 

63  IBLA  35  (Mar.  30,  1982) 

64  IBLA  241  (May  28,  1982) 
66  IBLA  316  (Aug.  25,  1982) 

1907 46  IBLA  62  (Feb.  22,  1980) 

49  IBLA  320  (Aug.  20,  1980) 
51  IBLA  191  (Dec.  5,  1980) 

57  IBLA  68  (Aug.  18,  1981) 

58  IBLA  121  (Sept.  24,  1981) 
58  IBLA  139  (Sept.  25,  1981) 

58  IBLA  251  (Oct.  6,  1981) 

59  IBLA  1,  88  I.D.  925  (1981) 

60  IBLA  386  (Dec.  23,  1981) 
62  IBLA  124  (Mar.  4,  1982) 
62  IBLA  249  (Mar.  15,  1982) 

62  IBLA  252  (Mar.  15,  1982) 

63  IBLA  235  (Apr.  19,  1982) 

63  IBLA  266  (Apr.  19,  1982) 
66  IBLA  168  (Aug.  12,  1982) 

74  IBLA  56,  90  I.D.  262  (1983) 

3101 55   IBLA  232,    88   I.D.    601   (1981) 

57    IBLA   310   (Aug.    31,    1981) 

64  IBLA   357    (June   15,    1982) 
66   IBLA   367   (Aug.    27,    1982) 

68  IBLA   325   (Nov.    22,    1982) 
72   IBLA  13   (Apr.    4,    1983) 

3101-3233  7   ANCAB   132,    89    I.D.    303   (1982) 

69  IBLA  1    (Nov.    24,    1982) 
3101  et   seq.    —  M-36940,    91    I.D.    1   (1984) 

3102(3)   80   IBLA  64,    91    I.D.    165   (1984) 

3143 55  IBLA  232,  88  I.D.  601  (1981) 

57  IBLA  310  (Aug.  31,  1981) 
64  IBLA  357  (June  15,  1982) 

3148 77  IBLA  181  (Nov.  18,  1983) 

78  IBLA  323  (Jan.  24,  1984) 

3148(c) 77  IBLA  181  (Nov.  18,  1983) 

3148(e)  77  IBLA  181  (Nov.  18,  1983) 

3170(b)  82  IBLA  329  (Sept.  7,  1984) 

3209 84  IBLA  124  (Dec.  10,  1984) 

3209(a)  84  IBLA  124  (Dec.  10,  1984) 

3210(b)  80  IBLA  64,  91  I.D.  165  (1984) 

3215 57  IBLA  95  (Aug.  25,  1981) 

78  IBLA  300  (Jan.  10,  1984) 
82  IBLA  247  (Aug.  28,  1984) 

3215(a)  70  IBLA  171  (Jan.  20,  1983) 

77  IBLA  20  (Oct.  31,  1983) 
84  IBLA  192  (Dec.  21,  1984) 
3215(a)(1)  70  IBLA  171  (Jan.  20,  1983) 

TITLE  18: 

sec.   43 5  0HA  141  (Aug.  10,  1983) 

43(a)(2)  4  OHA  42  (Aug.  13,  1980) 

216 M-36925,  88  I.D.  699  (1981) 

64! 59  ibla  155  (Oct.  26,  1981) 

1001 IBCA-1536-3-82,  90  I.D.  297 

(1983) 
46  IBLA  373  (Apr.  8,  1980) 
53  IBLA  57  (Feb.  27,  1981) 

55  IBLA  196  (June  16,  1981) 

56  IBLA  327  (July  30,  1981) 
63  IBLA  335  (Apr.  28,  1982) 
73  IBLA  111  (May  23,  1983) 
73  IBLA  220  (May  27,  1983) 
73  IBLA  372  (June  15,  1983) 
80  IBLA  393  (May  14,  1984) 

1151 11  IBIA  237  (July  6,  1983) 
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1151(b)   M-36933,    88    I.D.  333   (1981) 

1162 11   IBIA   237    (July  6,    1983) 

1301 50   IBLA  90   (Sept.  17,    1980) 

1302 50   IBLA  90   (Sept.  17,    1980) 

1856 77    IBLA   245    (Nov.  30,   1983) 

1860 62   IBLA  119    (Mar.  4,    1982) 

1905 82   IBLA   294   (Aug.  31,    1984) 

M-36925,    88   I.D.  699   (1981) 

3692 M-36925,    88   I.D.  699   (1981) 
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TITLE   22: 

sec.        212 67    IBLA  193    (Sept.    22,    1982) 
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sec.  18 45  IBLA   264,    87    I.D.    34   (1980) 

61  IBLA  116   (Jan.    6,    1982) 

62  IBLA  187  (Mar.  9,  1982) 

107 64  IBLA  346  (June  15,  1982) 

108 61  IBLA  116  (Jan.  6,  1982) 

108(a) 61  IBLA  116  (Jan.  6,  1982) 

131 64  IBLA  318  (June  10,  1982) 

317 5  ANCAB  147,  88  I.D.  14  (1981) 

45  IBLA  264,  87  I.D.  34  (1980) 

46  IBLA  12  (Feb.  20,  1980) 
50  IBLA  414  (Oct.  24,  1980) 
55  IBLA  360  (June  26,  1981) 

61  IBLA  116  (Jan.  6,  1982) 

62  IBLA  176  (Mar.  8,  1982) 
62  IBLA  187  (Mar.  9,  1982) 
64  IBLA  346  (June  15,  1982) 
81  IBLA  303  (June  15,  1984) 

317(a) 61  IBLA  116  (Jan.  6,  1982) 

317(b) 61  IBLA  116  (Jan.  6,  1982) 

317(c) 61  IBLA  116  (Jan.  6,  1982) 

TITLE  25: 

sec.  la 8  IBIA  283    (May  15,  1981) 

2 8  IBIA  254,    88   I.D.  410   (1981) 

9  IBIA  284,    89   I.D.  252    (1982) 

11  IBIA  184,    90   I.D.  243   (1983) 
9 s  IBia  254,    88   I.D.  410   (1981) 

13 9    ibia  294,    89   I.D.    257    (1982) 

10   IBIA  78,    89   I.D.    424   (1982) 

31 9    ibia  141    (Dec.    22,    1981) 

155 10   IBIA  40,    89   I.D.    392    (1982) 

177 9    IBIA  36,    (July  10,    1981) 

190 58   IBLA  21   (Sept.    16,    1981) 

59    IBLA  170   (Oct.    26,    1981) 

194 53   iblA  208,    88   I.D.    373    (1981) 

311 55    IBLA  360    (June    26,    1981) 

312 12  IBIA  49,    90   I.D.    474   (1983) 

312-318  12   IBIA  49,    90   I.D.    474   (1983) 

321 12   IBIA  49,    90   I.D.    474    (1983) 

323 9    IBIA  126,    88    I.D.    1020   (1981) 

12  IBIA  49,    90   I.D.    474    (1983) 
323-324   8    IBIA  76,    87    I.D.    189   (1980) 


ccxx 


United    States   Codes 
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TITLE    25:      Continued 


323-328 12   IBIA 

324 9   IBIA 

12  IBIA 
331 8   IBIA 

80  IBLA 
331-349 11    IBIA 

53   IBLA 

331-354 10   IBIA 

331-358 8   IBIA 

332 48   IBLA 

48   IBLA 

53   IBIA 

58  IBLA 

59  IBLA 

66  IBLA 

67  IBLA 
70  IBLA 
70  IBLA 
74    IBLA 

334 45   IBLA 

46  IBLA 
48  IBLA 
48    IBLA 

48  IBLA 

49  IBLA 
49  IBLA 
49  IBLA 
51  IBLA 
51  IBLA 

51  IBLA 

52  IBLA 

52  IBLA 

53  IBLA 
53  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58    IBLA 

58  IBLA 

59  IBLA 
59  IBLA 
64    IBLA 

66  IBLA 

67  IBLA 
67  IBLA 
67  IBLA 
67    IBLA 

67  IBLA 

68  IBLA 
70  IBLA 
70   IBLA 

70  IBLA 

71  IBLA 

74  IBLA 

75  IBLA 

76  IBLA 
76  IBLA 
76   IBLA 

76  IBLA 

77  IBLA 

79  IBLA 

80  IBLA 


49,  90  I.D.  474  (1983) 
126,  88  I.D.  1020  (1981) 
49,  90  I.D.  474  (1983) 
30,  87  I.D.  98  (1980) 
383  (May  14,  1984) 
21,  89  I.D.  655  (1982) 
208,  88  I.D.  373  (1981) 
110,  89  I.D.  488  (1982) 
30,  87  I.D.  98  (1980) 
199  (June  16,  1980) 
373  (July  11,  1980) 
279  (Mar.  24,  1981) 
21  (Sept.  16,  1981) 
170  (Oct.  26,  1981) 
150  (Aug.  10,  1982) 
140  (Sept.  16,  1982) 
126  (Jan.  13,  1983) 
196  (Jan.  21,  1983) 
20  (June  24,  1983) 
24  (Jan.  14,  1980) 
303  (Mar.  31,  1980) 
199  (June  16,  1980) 
365  (July  11,  1980) 
373  (July  11,  1980) 
251  (Aug.  18,  1980) 


317  (Aug. 
325  (Aug. 
115  (Nov. 
176  (Nov. 
285  (Dec. 
52  (Jan. 


20,  1980) 

22,  1980) 

20,  1980) 

26,  1980) 

15,  1980) 


6,  1981) 
216,  88  I.D.  244  (1981) 
23  (Feb.  26,  1981) 
279  (Mar.  24,  1981) 
23  (May  26,  1981) 
131  (June  3,  1981) 
143  (June  4,  1981) 
332  (June  26,  1981) 
21  (Sept.  16,  1981) 
94  (Sept.  24,  1981) 
98  (Sept.  24,  1981) 
103  (Sept.  24,  1981) 
108  (Sept.  24,  1981) 
199  (Sept.  29,  1981) 
202  (Sept.  29,  1981) 
260  (Oct.  6,  1981) 
170  (Oct.  26,  1891) 
182  (Oct.  27,  1981) 
361  (June  16,  1982) 
150  (Aug.  10,  1982) 
8  (Sept.  1,  1982) 
97  (Sept.  13,  1982) 


140  (Sept 
168  (Sept, 
184  (Sept, 
179  (Nov. 
126  (Jan. 
165  (Jan. 
196  (Jan. 


16,  1982) 

21,  1982) 

22,  1982) 
8,  1982) 
13,  1983) 
19,  1983) 
21,  1983) 


1  (Feb.  9,  1983) 
20  (June  24,  1983) 
192  (Aug.  22,  1983) 
17  (Sept.  6,  1983) 
192  (Oct.  6,  1983) 
205  (Oct.  11,  1983) 
264  (Oct.  18,  1983) 
51  (Nov.  7,  1983) 
394  (Mar.  27,  1984) 
383  (May  14,  1984) 


sec.   336 51  IBLA 

53  IBLA 
64  IBLA 

66  IBLA 

67  IBLA 
67  IBLA 
67  IBLA 

70  IBLA 

71  IBLA 

75  IBLA 

76  IBLA 
337 46   IBLA 

58  IBLA 

59  IBLA 

77  IBLA 

79  IBLA 

343 80  IBLA 

345 53   IBLA 

58  IBLA 

59  IBLA 
346 53   IBLA 

58  IBLA 

59  IBLA 
348 8    IBIA 

8  IBIA 
8   IBIA 

8  IBIA 

9  IBIA 
9  IBIA 
9  IBIA 
9  IBIA 
9    IBIA 

10  IBIA 

11  IBIA 
11    IBIA 

11  IBIA 

12  IBIA 
12    IBIA 

80  IBLA 

349 a    ibia 

354 8   IBIA 

9    IBIA 
12   IBIA 

357 9    IBIA 

55   IBLA 

371 9    IBIA 

9  IBIA 
9  IBIA 
9  IBIA 
9    IBIA 

11  IBIA 

12  IBIA 
372 9   IBIA 

10  IBIA 

11  IBIA 

11  IBIA 

12  IBIA 
80    IBLA 

372-373 11  IBIA 

8  IBIA 
8  IBIA 

8  IBIA 

9  IBIA 
9  IBIA 

12  IBIA 

12  IBIA 

372a 3  IBIA 

8  IBIA 

9  IBIA 


285  (Dec. 
208,  88  I. 


15,  1980) 

D.  373  (1981) 


361  (June  16,  1982) 
150  (Aug.  10,  1982) 


140  (Sept, 
168  (Sept. 
184  (Sept, 
165  (Jan. 


16,  1982) 

21,  1982) 

22,  1982) 
19,  1983) 


1  (Feb.  9,  1983) 
192  (Aug.  22,  1983) 
17  (Sept.  6,  1983) 
303  (Mar.  31,  1980) 
21  (Sept.  16,  1981) 
170  (Oct.  26,  1981) 
51  (Nov.  7,  1983) 
394  (Mar.  27,  1984) 
383  (May  14,  1984) 
279  (Mar.  24,  1981) 
21  (Sept.  16,  1981) 
170  (Oct.  26,  1981) 
279  (Mar.  24,  1981) 
21  (Sept.  16,  1981) 
170  (Oct.  26,  1981) 
30,  87  I.D.  98  (1980) 
102  (June  20,  1980) 
115  (July  10,  1980) 
150  (Aug.  18,  1980) 
25,  88  I.D.  619  (1981) 
67,  (Sept.  3,  1981) 
75  (Sept.  25,  1981) 
94,  88  I.D.  993  (1981) 
190  (Mar.  9,  1982) 
141  (Oct.  14,  1982) 
16  (Dec.  28,  1982) 
21,  89  I.D.  655  (1982) 
77  (Mar.  15,  1983) 
44  (Oct.  28,  1983) 
203  (Mar.  21,  1984) 
383  (May  14,  1984) 
30,  87  I.D.  98  (1980) 
30,  87  I.D.  98  (1980) 
151,  89  I.D.  49  (1982) 
281  (June  25,  1984) 
126,  88  I.D.  1020  (1981) 
51  (May  29,  1981) 
43  (July  27,  1981) 
52,  88  I.D.  676  (1981) 
67  (Sept.  3,  1981) 
94,  88  I.D.  993  (1981) 
249,  89  I.D.  193  (1982) 
77  (Mar.  15,  1983) 
209  (Mar.  22,  1984) 
75  (Sept.  25,  1981) 
141  (Oct.  14,  1982) 
16  (Dec.  28,  1982) 
267  (Aug.  8,  1983) 
203  (Mar.  21,  1984) 
383  (May  14,  1984) 
179  (May  10,  1983) 
30,  87  I.D.  98  (1980) 
130,  87  I.D.  311  (1980) 
254,  88  I.D.  410  (1981) 
25,  88  I.D.  619  (1981) 
190  (Mar.  9,  1982) 
209  (Mar.  22,  1984) 
281  (June  25,  1984) 
130,  87  I.D.  311  (1980) 
254,  88  I.D.  410  (1981) 
196  (Mar.  15,  1982) 


United  States  Codes 


CCXXI 


TITLE  25:   Continued 


TITLE  25:   Continued 


372a 


372a- 
372a(l)(c) 

372a(l)   

372a(l)(a)   8 

12 

372a(l)(a)- 

372a(l)(d)   ~   8  IBIA 

372a(l)(c)   8  IBIA 

8  IBIA 

373 8  IBIA 

8  IBIA 

8  IBIA 

8  IBIA 

9  IBIA 
9  IBIA 
9  IBIA 

10  IBIA 

10  IBIA 

11  IBIA 

11  IBIA 

12  IBIA 
12  IBIA 
80  IBLA 

373a 8  IBIA 

12  IBIA 

373b 8  IBIA 

8  IBIA 

380 11  IBIA 

391 80  IBLA 

392 11  IBIA 

393 8  IBIA 

12  IBIA 

396 47  IBLA 

396a-396f   11  IBIA 

47  IBLA 

396b 10  IBIA 

47  IBLA 

396d 11  IBIA 

397 8  IBIA 

399 72  IBLA 

403 8  IBIA 

407 11  IBIA 

409a 11  IBIA 

410 8  IBIA 

8  IBIA 

9  IBIA 
12  IBIA 

415 8   IBIA 

11    IBIA 

66  IBLA 

67  IBLA 
70  IBLA 
70  IBLA 
74   IBLA 

450 10  IBIA 

77  IBLA 

450-450n 10  IBIA 

10  IBIA 

10  IBIA 

10  IBIA 

10  IBIA 

10  IBIA 

10  IBIA 

10  IBIA 

10  IBIA 


-11  IBIA  179  (May  10,  1983) 

11  IBIA  237  (July  6,  1983) 

12  IBIA  203  (Mar.  21,  1984) 

-  8  IBIA  254,  88  I.D.  410  (1981) 

-  8  IBIA  254,  88  I.D.  410  (1981) 

-  8  IBIA  130,  87  I.D.  311  (1980) 
IBIA  209  (Mar.  22,  1984) 


254,  88  I.D.  410  (1981) 
130,  87  I.D.  311  (1980) 
254,  88  I.D.  410  (1981) 
8,  87  I.D.  64  (1980) 
30,  87  I.D.  98  (1980) 
53  (Mar.  28,  1980) 
117  (July  15,  1980) 
75  (Sept.  25,  1981) 
94,  88  I.D.  993  (1981) 
136  (Dec.  1,  1981) 
17,  89  I.D.  361  (1982) 
128  (Oct.  5,  1982) 
16  (Dec.  28,  1982) 
77  (Mar.  15,  1983) 
258  (May  31,  1984) 
281  (June  25,  1984) 
383  (May  14,  1984) 
30,  87  I.D.  98  (1980) 
203  (Mar.  21,  1984) 
30,  87  I.D.  98  (1980) 
205,  87  I.D.  601  (1980) 
203  (May  27,  1983) 
383  (May  14,  1984) 

29,  89  I.D.  655  (1982) 
90,  87  I.D.  201  (1980) 
190  (Mar.  2,  1984) 

66  (Apr.  18,  1980) 
54,  90  I.D.  61  (1983) 
66  (Apr.  18,  1980) 
72,  89  I.D.  412  (1982) 
66  (Apr.  18,  1980) 
54,  90  I.D.  61  (1983) 
90,  87  I.D.  201  (1980) 
337  (Apr.  29,  1983) 
90,  87  I.D.  201  (1980) 
85,  90  I.D.  88  (1983) 
124  (Mar.  22,  1983) 

30,  87  I.D.  98  (1980) 
106  (July  8,  1980) 
151,  89  I.D.  49  (1982) 
281  (June  25,  1984) 
76,  87  I.D.  189  (1980) 
184,  90  I.D.  243  (1983) 
150  (Aug.  10,  1982) 
140  (Sept.  16,  1982) 
126  (Jan.  13,  1983) 
196  (Jan.  21,  1983) 

20  (June  24,  1983) 
72,  89  I.D.  412  (1982) 
228  (Nov.  28,  1983) 
146,  89  I.D.  508  (1982) 
173  (Oct.  15,  1982) 
189  (Oct.  15,  1982) 
205  (Oct.  15,  1982) 
221  (Oct.  15, 


450-450n  10  IBIA  301  (Oct.  15,  1982) 

10  IBIA  318  (Oct.  15,  1982) 
10  IBIA  334  (Oct.  15,  1982) 
10  IBIA  350  (Oct.  15,  1982) 
10  IBIA  366  (Oct.  15,  1982) 
10  IBIA  382  (Oct.  15,  1982) 
10  IBIA  399  (Oct.  15,  1982) 
10  IBIA  416  (Oct.  15,  1982) 
10  IBIA  432  (Oct.  15,  1982) 

10  IBIA  448  (Oct.  15,  1982) 

11  IBIA  285,  90  I.D.  389  (1983) 

450-458e   9   IBIA  203,    89    I.D.    132   (1982) 

450a M-36933,   88   I.D.    333   (1981) 

461 8  IBIA  150  (Aug.  18,  1980) 

8  IBIA  183,  87  I.D.  507  (1980) 

461-479   8   IBIA  130,    87    I.D.    311    (1980) 

8   IBIA   254,    88   I.D.    410   (1981) 
8   IBIA  283   (May   15,    1981) 

8  IBIA   295,    88   I.D.    561   (1981) 

9  IBIA  141    (Dec.    22,    1981) 

9   IBIA   284,    89   I.D.    252   (1982) 

12  IBIA  49,    90   I.D.    474   (1983) 
461-486  8   IBIA  183,    87   I.D.    507    (1980) 

9  IBIA  36  (July  10,  1981) 
9  IBIA  90  (Oct.  23,  1981) 
9   IBIA   203,    89    I.D.    132    (1982) 

461   et   seq.   --  M-36933,    88   I.D.    333   (1981) 

462 

463 


IBIA  30,  87  I 
IBIA  40,  89  I 
IBLA  64  (Jan. 
IBLA  95  (Sept 
IBLA  164  (Jan 
IBLA  104  (Aug 
IBLA  12   (Mar. 


.D.  98  (1980) 
.D.  392  (1982) 

17,  1980) 
.  17,  1980) 
.  21,  1981) 
.  25,  1981) 

25,  1982) 


237  (Oct.  15, 

253  (Oct.  15, 

269  (Oct.  15, 

285  (Oct.  15,  1982) 


1982) 
1982) 
1982) 
1982) 


10 

45 
50 
52 
57 
63 

463(a)  10  IBIA  90,  89  I.D.  441  (1982) 

464 8  IBIA  164  (Oct.  22,  1980) 

8  IBIA  183,  87  I.D.  507  (1980) 

8  IBIA  201  (Dec.  3,  1980) 

8  IBIA  295,  88  I.D.  561  (1981) 

9  IBIA  36   (July   10,    1981) 
9  IBIA  43   (July   27,    1981) 

11  IBIA  16   (Dec.    28,    1982) 

11  IBIA  179   (May  10,    1983) 

464-479   10  IBIA  72,    89   I.D.    412   (1982) 

465 8  IBIA  183,    87   I.D.    507    (1980) 

9  IBIA  82,    88   I.D.    987    (1981) 

10  IBIA  40,    89   I.D.    392   (1982) 

11  IBIA  124   (Mar.    22,    1983) 

466 8  IBIA  90,    87   I.D.    201   (1980) 

467 10  IBIA  40,  89  I.D.  392  (1982) 

63  IBLA  12  (Mar.  25,  1982) 

472 9  IBIA  203,  89  I.D.  132  (1982) 

476 8  IBIA  295,  88  I.D.  561  (1981) 

9  IBIA  63  (Aug.  5,  1981) 

9  IBIA  141  (Dec.  22,  1981) 

9  IBIA  186  (Mar.  3,  1982) 

9  IBIA  203,  89  I.D.  132  (1982) 

77  IBLA  228  (Nov.  28,  1983) 

477 9  IBIA  141  (Dec.  22,  1981) 

478 8  IBIA  183,  87  I.D.  507  (1980) 

9  IBIA  141  (Dec.  22,  1981) 

479 8  IBIA  183,  87  I.D.  507  (1980) 

53  IBLA  208,  88  I.D.  373  (1981) 

483 8  IBIA  150  (Aug.  18,  1980) 

8  IBIA  183,  87  I.D.  507  (1980) 

483a 8  IBIA  30,  87  I.D.  98  (1980) 

8  IBIA  170,  87  I.D.  501  (1980) 

501  et  seq.  —  4  OHA  244  (Mar.  8,  1982) 


CCXXII 


United  States  Codes 


TITLE  25:   Continued 


TITLE    26: 


564-564x  9   IBIA  25,    88   I.D.    619   (1981) 

9    IBIA  76   (Sept.    29,    1981) 
11   IBIA   267    (Aug.    8,    1983) 

564h 9   IBIA  25,    88   I.D.    619   (1981) 

11    IBIA  267   (Aug.    8,    1983) 

565 9   IBIA   76   (Sept.    29,    1981) 

565-565g  9   IBIA  25,    88  I.D.    619   (1981) 

9   IBIA  76   (Sept.    29,    1981) 
11   IBIA  267   (Aug.    8,    1983) 

565a 9    IBIA  76   (Sept.    29,    1981) 

9   IBIA  147   (Jan  7,    1982) 

9   IBIA  192   (Mar.    9,    1982) 

11   IBIA   267    (Aug.    8,    1983) 

565a(b) 9   IBIA   25,    88   I.D.    619   (1981) 

9   IBIA  76   (Sept.    29,    1981) 
9   IBIA  147    (Jan.    7,    1982) 
9   IBIA  277    (Apr.    22,    1982) 
11    IBIA   267   (Aug.    8,    1983) 

565g 9   IBIA  76  (Sept.    29,    1981) 

607 12   IBIA   39   (Oct.    18,    1983) 

607(c) 8   IBIA   312   (May   29,    1981) 

613 9   IBIA  263,    89    I.D.    200   (1982) 

761   et   seq.   —  M-36944,    89   I.D.    403   (1982) 

891-902  9   IBIA  141    (Dec.    22,    1981) 

903-903f   9   IBIA  141    (Dec.    22,    1981) 

903a(a)   9    IBIA  141   (Dec.    22,   1981) 

1301-1341   8   IBIA  170,    87   I.D.    501   (1980) 

9   IBIA   284,    89    I.D.    252   (1982) 

10  IBIA  72,    89   I.D.    412   (1982) 
1301   et   seq.    —  9   IBIA   294,    89    I.D.    257   (1982) 

1302 8   IBIA  170,    87   I.D.    501    (1980) 

1302(6) 9   IBIA   294,    89    I.D.    257    (1982) 

1321 11   IBIA  237    (July   6,    1983) 

1901-1952  11    IBIA  142   (Apr.    1,    1983) 

11  IBIA  146   (Apr.    4,    1983) 

12  IBIA  163    (Feb.    2,    1984) 

13  IBIA   53   (Dec.    7,    1984) 
1901-1963  8   IBIA  130,    87    I.D.    311    (1980) 

9   IBIA   254,    89   I.D.    196   (1982) 
9   IBIA   281,    89   I.D.    241   (1982) 
10   IBIA  23   (July  6,    1982) 
1901   et   seq.    —11    IBIA   39   (Jan.    7,    1983) 

1902 9   IBIA   294,    89   I.D.    257   (1982) 

1903(1) 9   IBIA  294,    89    I.D.    257   (1982) 

1903(4) 9   IBIA   294,    89   I.D.    257   (1982) 

1911(a) 8   IBIA  254,    88    I.D.    410   (1981) 

9   IBIA  294,    89   I.D.    257   (1982) 

1912(b) 9   IBIA  294,    89    I.D.    257   (1982) 

1922 9   IBIA  294,    89   I.D.    257   (1982) 

1931-1934  9   IBIA   281,    89   I.D.    241    (1982) 

10  IBIA  78,    89   I.D.    424   (1982) 

11  IBIA  9   (Dec.    10,    1982) 

11    IBIA   214,    90   I.D.    283   (1983) 

11    IBIA  226    (July   5,    1983) 

11   IBIA   276,    90   I.D.    376   (1983) 

11  IBIA  308  (Sept.  19,  1983) 

12  IBIA  67,  90  I.D.  515  (1983) 
12  IBIA  213  (Mar.  26,  1984) 

1931(a)(8)  9  IBIA  294,  89  I.D.  257  (1982) 

1932 11    IBIA  226   (July   5,    1983) 

11  IBIA   276,    90   I.D.    376   (1983) 

12  IBIA   67,    90    I.D.    515    (1983) 

2005(c) 12   IBIA  80,    90   I.D.    521   (1983) 

2010 M-36933,    88   I.D.    333   (1981) 

2201-2210  12   IBIA  258  (May   31,    1984) 

2415 78   IBIA  139    (Jan.    23,    1984) 


sec.      613(b)   M-36937,    88   I.D.    813   (1981) 

3401 IBCA-1550-2-82,    89   I.D.    365   (1982) 

4121 72   IBLA   337    (Apr.    29,    1983) 

6402 M-36942,    88   I.D.    1090   (1981) 

6402(a)   M-36942,    88   I.D.    1090   (1981) 

6403 M-36942,    88    I.D.    1090   (1981) 

6405 M-36942,    88   I.D.    1090   (1981) 

6405(a)   M-36942,    88   I.D.    1090   (1981) 

TITLE    28: 

sec.      378 11   IBIA   37    (Jan.    4,    1983) 

1291 13   IBIA   58   (Dec.    27,    1984) 

52  IBLA  74   (Jan.    9,    1981) 

1292 13  IBIA   58   (Dec.    27,    1984) 

1292(b)   59   IBLA  1,   88   I.D.   925   (1981) 

1360 9   IBIA  25,    88   I.D.    619   (1981) 

11   IBIA  237    (July  6,    1983) 

1491 IBCA-1429-2-81,    91    I.D.    149 

(1984) 
45  IBLA  64   (Jan.    17,    1980) 

1920 3    IBSMA   44,    88    I.D.    394    (1981) 

2412 IBCA-1 5 56-2-82    (June   27,    1983) 

IBCA-1 536-3-82,    90   I.D.    297 
(1983) 

2415 IBCA-1600-7-82    (Mar.    31,    1983) 

2516(a)   IBCA-1506-8-81,    89   I.D.    233 

(1982) 
2571   et   seq.   —  IBCA-1429-2-81,    91    I.D.    149 
(1984) 


TITLE   30: 


11 75  IBLA 

20 49  IBLA 

51  IBLA 

55  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 

2i 69  IBLA 

82  IBLA 

84  IBLA 

21-47 59  IBLA 

21-54 58  IBLA 

70  IBLA 

21a 63  IBLA 

82  IBLA 

22 45  IBLA 

46  IBLA 

47  IBLA 
49  IBLA 

49  IBLA 

50  IBLA 

50  IBLA 

51  IBLA 
51  IBLA 
51  IBLA 
51  IBLA 
53  IBLA 
53  IBLA 

53  IBLA 

54  IBLA 

56  IBLA 

57  IBLA 

58  IBLA 


388  (Sept.  2,  1983) 
325  (Aug.  22,  1980) 
115  (Nov.  20,  1980) 
23  (May  26,  1981) 
103  (Sept.  24,  1981) 
108  (Sept.  24,  1981) 
202  (Sept.  29,  1981) 
194  (Dec.  15,  1982) 
67  (July  12,  1984) 
306  (Jan.  7,  1985) 
1,  88  I.D.  925  (1981) 
390,  88  I.D.  918  (1981) 
1  (Jan.  6,  1983) 
19  (Mar.  26,  1982) 
14  (July  5,  1984) 
64  (Jan.  17,  1980) 
1  (Feb.  13,  1980) 
92  (Apr.  23,  1980) 
1  (July  15,  1980) 
360,  87  I.D.  386  (1980) 
95  (Sept.  17,  1980) 
110  (Sept.  24,  1980) 
73  (Oct.  31,  1980) 
250  (Dec.  15,  1980) 
255  (Dec.  15,  1980) 
301,  87  I.D.  628  (1980) 
182  (Mar.  17,  1981) 
289  (Mar.  24,  1981) 


353  (Mar. 
281  (Apr. 


30,  1981) 
28,  1981) 


247  (July  24,  1981) 
167,  88  I.D.  772  (1981) 
282  (Oct.  8,  1981) 
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22-24 


22-47   

22-54   

22  et   seq. 


-59  IBLA   207   (Oct.    27,    1981) 

59  IBLA  326   (Nov.    5,    1981) 

60  IBLA  29  (Nov.  16,  1981) 
60  IBLA  341    (Dec.    22,    1981) 

60  IBLA   349,    88   I.D.    1115   (1981) 

61  IBLA  8   (Dec.    29,    1981) 

61  IBLA   251    (Jan.    29,    1982) 

62  IBLA  243   (Mar.    15,    1982) 

63  IBLA  388  (Apr.  30,  1982) 
65  IBLA  357    (July   20,    1982) 

65  IBLA  387   (July  23,    1982) 

66  IBLA  316   (Aug.    25,    1982) 

66  IBLA  357   (Aug.    27,    1982) 

67  IBLA  48   (Sept.    9,    1982) 

68  IBLA  1  (Oct.  12,  1982) 
68  IBLA  11  (Oct.  18,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 

69  IBLA  19  (Nov.  24,  1982) 

70  IBLA  244  (Jan.  25,  1983) 

70  IBLA  264,  90  I.D.  10  (1983) 

71  IBLA  334  (Mar.  28,  1983) 

72  IBLA  75  (Apr.  12,  1983) 

73  IBLA  19  (May  9,  1983) 

74  IBLA  34  (June  27,  1983) 
74  IBLA  37  (June  27,  1983) 

74  IBLA  117  (June  30,  1983) 

75  IBLA  16,  90  I.D.  352  (1983) 

75  IBLA  358  (Aug.  31,  1983) 

76  IBLA  111  (Sept.  21,  1983) 
76  IBLA  192  (Oct.  6,  1983) 
76  IBLA  212  (Oct.  17,  1983) 

76  IBLA  301,  90  I.D.  464  (1983) 

77  IBLA  261  (Nov.  30,  1983) 
79  IBLA  20  (Feb.  3,  1984) 
79  IBLA  237  (Mar.  1,  1984) 
81  IBLA  103  (May  30,  1984) 
81  IBLA  109  (May  30,  1984) 
81  IBLA  271  (June  8,  1984) 
84  IBLA  306  (Jan.  7,  1985) 
84  IBLA   377    (Jan.    28,    1985) 

M-36910   (Supp.),    88   I.D.    909 
(1981) 

-60  IBLA  29   (Nov.    16,    1981) 

60  IBLA  341    (Dec.    22,    1981) 

60  IBLA   349,    88   I.D.    1115    (1981) 

61  IBLA  109  (Jan.  4,  1982) 
63  IBLA  77  (Mar.  30,  1982) 
68  IBLA  301  (Nov.  19,  1982) 

-67  IBLA  162  (Sept.  21,  1982) 

-59  IBLA  207  (Oct.  27,  1981) 

-  5  ANCAB  147,  88  I.D.  14  (1981) 

6  ANCAB  65,  88  I.D.  760  (1981) 

7  ANCAB  106,  89  I.D.  293  (1982) 

48  IBLA  267,  87  I.D.  248  (1980) 

49  IBLA  73  (July  22,  1980) 
49  IBLA  353  (Aug.  29,  1980) 

52  IBLA  164  (Jan.  21,  1981) 

53  IBLA  5  (Feb.  26,  1981) 

56  IBLA  36   (July  8,    1981) 

57  IBLA  104  (Aug.  25,  1981) 
57  IBLA  225  (Aug.  27,  1981) 
57  IBLA  373  (Sept.  8,  1981) 
59  IBLA  393  (Nov.  10,  1981) 
68  IBLA  367    (Nov.    22,    1982) 

70  IBLA  328   (Feb.    1,    1983) 

71  IBLA   268   (Mar.    22,    1983) 

72  IBLA  254  (Apr.  27,  1983) 
77  IBLA  205  (Nov.  22,  1983) 
79  IBLA   20   (Feb.    3,    1984) 
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26-28 


27 


28 


-46  IBLA   1    (Feb.    13,    1980) 

47  IBLA  92  (Apr.  23,  1980) 
49  IBLA  1   (July  15,    1980) 

49  IBLA   353   (Aug.    29,    1980) 

50  IBLA  95   (Sept.    17,    1980) 
50  IBLA  110   (Sept.    24,    1980) 

50  IBLA  176   (Sept.    30,    1980) 

51  IBLA  199  (Dec.  5,  1980) 
51  IBLA  255   (Dec.    15,    1980) 

51  IBLA   301,    87    I.D.    628   (1980) 

53  IBLA  289   (Mar.    24,    1981) 

53  IBLA   333    (Mar.    26,    1981) 

54  IBLA   321    (Apr.    30,    1981) 

54  IBLA  355   (May   12,    1981) 
56  IBLA   300   (July   29,    1981) 
59  IBLA  1,    88   I.D.    925   (1981) 
59  IBLA  134   (Oct.    26,    1981) 
59  IBLA  207    (Oct.    27,    1981) 
61  IBLA  113    (Jan.    6,    1982) 

61  IBLA  251    (Jan.    29,    1982) 

63  IBLA   388   (Apr.    30,    1982) 

64  IBLA  241   (May    28,    1982) 

65  IBLA  164   (June   29,    1982) 

65  IBLA  239   (July   9,    1982) 

66  IBLA   357   (Aug.    27,    1982) 

70  IBLA  228   (Jan.    24,    1983) 

71  IBLA  268   (Mar.    22,    1983) 

72  IBLA  88   (Apr.    13,    1983) 
75  IBLA  179   (Aug.    22,    1983) 
75  IBLA   358   (Aug.    31,    1983) 

77  IBLA   205   (Nov.    22,    1983) 

75  IBLA  16,    90   I.D.    352    (1983) 

78  IBLA  112  (Dec.  22,  1983) 

79  IBLA  214  (Feb.  28,  1984) 
79  IBLA  267  (Mar.  7,  1984) 
79  IBLA  330  (Mar.  21,  1984) 
81  IBLA  23  (May  15,  1984) 
81  IBLA  239  (June  .6,  1984) 

-  6  ANCAB  65,  88  I.D.  760  (1981) 

48  IBLA  267,  87  I.D.  248  (1980) 
53  IBLA  289  (Mar.  24,  1981) 

59  IBLA  1,  88  I.D.  925  (1981) 
-60  IBLA  29  (Nov.  16,  1981) 

60  IBLA  341  (Dec.  22,  1981) 

61  IBLA  109  (Jan.  4,  1982) 
63  IBLA  77  (Mar.  30,  1982) 
68  IBLA  301  (Nov.  19,  1982) 

-59  IBLA  1,  88  I.D.  925  (1981) 

76  IBLA  349  (Oct.  24,  1983) 
81  IBLA  279  (June  12,  1984) 

-  6  ANCAB  65,  88  I.D.  760  (1981) 

47  IBLA  389  (May  22,  1980) 

48  IBLA  267,  87  I.D.  248  (1980) 

49  IBLA  43  (July  21,  1980) 
49  IBLA  49A  (May  29,  1981) 

49  IBLA  56  (July  21,  1980) 

50  IBLA  394  (Oct.  24,  1980) 

51  IBLA  97,  87  I.D.  535  (1980) 

51  IBLA  301,  87  I.D.  628  (1980) 

52  IBLA  9  (Jan.  5,  1981) 

53  IBLA  106  (Mar.  4,  1981) 

55  IBLA  185  (June  16,  1981) 

56  IBLA  43  (July  8,  1981) 

56  IBLA  78,  88  I.D.  643  (1981) 

56  IBLA  327  (July  30,  1981) 

56  IBLA  337,  88  I.D.  682  (1981) 

58  IBLA  75  (Sept.  22,  1981) 

59  IBLA  1,  88  I.D.  925  (1981) 
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28 


28-1 


-60  IBLA  173  (Nov.  24,  1981) 
61  IBLA  109  (Jan.  4,  1982) 

61  IBLA  347  (Feb.  11,  1982) 
63  IBLA  60  (Mar.  30,  1982) 
63  IBLA  70  (Mar.  30,  1982) 
63  IBLA  129  (Apr.  5,  1982) 

63  IBLA  266  (Apr.  19,  1982) 
65  IBLA  314  (July  14,  1982) 

65  IBLA  369  (July  20,  1982) 

66  IBLA  46  (July  27,  1982) 
66  IBLA  147  (Aug.  10,  1982) 

66  IBLA  204  (Aug.  13,  1982) 

67  IBLA  48  (Sept.  9,  1982) 

67  IBLA  64  (Sept.  9,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 

69  IBLA  137  (Dec.  9,  1982) 

70  IBLA  231  (Jan.  25,  1983) 

71  IBLA  195  (Mar.  14,  1983) 

71  IBLA  402  (Mar.  31,  1983) 

72  IBLA  235  (Apr.  26,  1983) 

72  IBLA  324  (Apr.  28,  1983) 

73  IBLA  1  (May  5,  1983) 
73  IBLA  52  (May  12,  1983) 
73  IBLA  78  (May  17,  1983) 

73  IBLA  117  (May  23,  1983) 

74  IBLA  117  (June  30,  1983) 

75  IBLA  62  (Aug.  5,  1983) 
75  IBLA  100  (Aug.  11,  1983) 
75  IBLA  332  (Aug.  30,  1983) 

75  IBLA  346  (Aug.  31,  1983) 

76  IBLA  90  (Sept.  21,  1983) 
76  IBLA  93  (Sept.  21,  1983) 
76  IBLA  96  (Sept.  21,  1983) 
76  IBLA  212  (Oct.  17,  1983) 
76  IBLA  215  (Oct.  17,  1983) 

78  IBLA  215  (Jan.  6,  1984) 

79  IBLA  380  (Mar.  27,  1984) 
-45  IBLA  215  (Jan.  30,  1980) 

45  IBLA  389  (Feb.  13,  1980) 

48  IBLA  59  (May  29,  1980) 

49  IBLA  49A  (May  29,  1981) 
52  IBLA  1  (Jan.  5,  1981) 

52  IBLA  137  (Jan.  16,  1981) 

53  IBLA  377  (Mar.  31,  1981) 

54  IBLA  343  (May  7,  1981) 

56  IBLA  112  (July  16,  1981) 

57  IBLA  76  (Aug.  21,  1981) 
60  IBLA  29  (Nov.  16,  1981) 

62  IBLA  224  (Mar.  10,  1982) 
62  IBLA  260  (Mar.  15,  1982) 
62  IBLA  378  (Mar.  24,  1982) 

64  IBLA  114  (May  19,  1982) 

64  IBLA  141  (May  24,  1982) 

65  IBLA  72  (June  23,  1982) 
65  IBLA  175  (June  29,  1982) 
65  IBLA  369  (July  20,  1982) 
67  IBLA  130  (Sept.  16,  1982) 
67  IBLA  220  (Sept.  23,  1982) 

67  IBLA  388  (Oct.  8,  1982) 

68  IBLA  206  (Nov.  10,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

69  IBLA  124  (Dec.  8,  1982) 

70  IBLA  42  (Jan.  10,  1983) 

72  IBLA   232    (Apr.    26,    1983) 

73  IBLA  374  (June  15,  1983) 
73   IBLA   383    (June   15,    1983) 


sec.        28b 50   IBLA 

56    IBLA 

62  IBLA 
71    IBLA 

28b-c 61    IBLA 

73   IBLA 
28c 50   IBLA 

73  IBLA 
29 48   IBLA 

53   IBLA 

59  IBLA 

60  IBLA 
60   IBLA 

60  IBLA 

61  IBLA 

63  IBLA 
66  IBLA 
68  IBLA 
68  IBLA 

71  IBLA 

74  IBLA 

75  IBLA 
75  IBLA 
79  IBLA 
81    IBLA 

30 53   IBLA 

58  IBLA 

59  IBLA 

60  IBLA 
60   IBLA 

60  IBLA 

61  IBLA 
63  IBLA 
68    IBLA 

68  IBLA 

69  IBLA 

79  IBLA 

80  IBLA 
33-35 60  IBLA 

60   IBLA 

60  IBLA 

61  IBLA 
63  IBLA 
68   IBLA 

34 79   IBLA 

35 46   IBLA 

47  IBLA 
49  IBLA 
49  IBLA 
51  IBLA 
51    IBLA 

53  IBLA 

54  IBLA 
59  IBLA 
59    IBLA 

62  IBLA 

63  IBLA 
65    IBLA 

72  IBLA 
77    IBLA 

79  IBLA 

80  IBLA 
84    IBLA 

35-36 50   IBLA 

35-38 58   IBLA 


26,  87  I.D.  395  (1980) 
78,  88  I.D.  643  (1981) 
232  (Mar.  11,  1982) 
402  (Mar.  31,  1983) 
39  (Dec.  31,  1981) 
323  (June  7,  1983) 
26,  87  I.D.  395  (1980) 
323  (June  7,  1983) 
267,  87  I.D.  248  (1980) 
247  (Mar.  19,  1981) 
1,  88  I.D.  925  (1981) 
29  (Nov.  16,  1981) 
341  (Dec.  22,  1981) 
349,  88  I.D.  1115  (1981) 
109  (Jan.  4,  1982) 
77  (Mar.  30,  1982) 
71  (July  29,  1982) 
301  (Nov.  19,  1982) 
325  (Nov.  22,  1982) 
169  (Mar.  10,  1983) 
117  (June  30,  1983) 
16,  90  I.D.  352  (1983) 
89  (Aug.  11,  1983) 
330  (Mar.  21,  1984) 
41  (May  17,  1984) 
247  (Mar.  19,  1981) 
46  (Sept.  21,  1981) 

316  (Nov.  4,  1981) 
29  (Nov.  16,  1981) 
341  (Dec.  22,  1981) 
349,  88  I.D.  1115  (1981) 
109  (Jan.  4,  1982) 

77  (Mar.  30,  1982) 
301  (Nov.  19,  1982) 
325  (Nov.  22,  1982) 
194  (Dec.  15,  1982) 
330  (Mar.  21,  1984) 
96  (Apr.  3,  1984) 
29  (Nov.  16,  1981) 
341  (Dec.  22,  1981) 
349,  88  I.D.  1115  (1981) 
109  (Jan.  4,  1982) 

30,  1982) 
19,  1982) 
21,  1984) 

28,  1980) 
183  (May  7,  1980) 

317  (Aug.  20,  1980) 
29,  1980) 
5,  1980) 


77  (Mar. 
301  (Nov. 
330  (Mar. 
98  (Feb. 


353  (Aug. 
199  (Dec. 
255  (Dec.  15,  1980) 
333  (Mar.  26,  1981) 
355  (May  12,  1981) 
1,  88  I.D.  925  (1981) 
134  (Oct.  26,  1981) 
35  (Feb.  24,  1982) 
388  (Apr.  30,  1982) 
167  (June  29,  1982) 
235  (Apr.  26,  1983) 
366  (Dec.  7,  1983) 
330  (Mar.  21,  1984) 
215  (Apr.  30,  1984) 
338  (Jan.  15,  1985) 
303  (Oct.  7,  1980) 
390,  88  I.D.  918  (1981) 
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CCXXV 
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sec.        36 46   IBLA  98  (Feb.    28,    1980) 

47   IBLA  183   (May   7,    1980) 

59  IBLA  1,    88   I.D.    925   (1981) 

62  IBLA  35   (Feb.    24,    1982) 

65  IBLA  22  (June  21,  1982) 
68  IBLA  367  (Nov.  22,  1982) 
72  IBLA  235  (Apr.  26,  1983) 
75  IBLA  168  (Aug.  19,  1983) 
75  IBLA  388  (Sept.  2,  1983) 
77   IBLA  366   (Dec.    7,    1983) 

36-38   60   IBLA   349,    88   I.D.    1115    (1981) 

37 59   IBLA  1,    88    I.D.    925   (1981) 

60  IBLA  29  (Nov.  16,  1981) 
60  IBLA  341  (Dec.  22,  1981) 

60  IBLA  349,  88  I.D.  1115  (1981) 

61  IBLA  109   (Jan.    4,    1982) 

63  IBLA  77   (Mar.    30,    1982) 

68  IBLA  301  (Nov.  19,  1982) 
38 45  I8LA  232  (Feb.  4,  1980) 

46  IBLA  221  (Mar.  27,  1980) 
50  IBLA  363  (Oct.  16,  1980) 

50  IBLA  374  (Oct.  21,  1980) 

52  IBLA  44  (Jan.  6,  1981) 

56  IBLA  78,  88  I.D.  643  (1981) 

58  IBLA  377  (Oct.  21,  1981) 

59  IBLA  1,  88  I.D.  925  (1981) 

60  IBLA  267  (Dec.  17,  1981) 

62  IBLA  146   (Mar.    5,    1982) 

64  IBLA  132   (May   20,    1982) 

66  IBLA  310   (Aug.    24,    1982) 

69  IBLA  194    (Dec.   15,    1982) 

71  IBLA  178   (Mar.    10,    1983) 

72  IBLA  235  (Apr.  26,  1983) 
77  IBLA  174  (Nov.  17,  1983) 
79   IBLA   380   (Mar.    27,    1984) 

39-42 60  IBLA   29   (Nov.    16,   1981) 

60   IBLA   341    (Dec.    22,    1981) 

60  IBLA  349,    88   I.D.    1115   (1981) 

61  IBLA  109    (Jan.    4,    1982) 

63  IBLA  77   (Mar.    30,    1982) 

68  IBLA  301  (Nov.  19,  1982) 

42 7  ANCAB  106,  89  I.D.  293  (1982) 

45  IBLA  73  (Jan.  17,  1980) 

51  IBLA  73  (Oct.  31,  1980) 

53  IBLA  182  (Mar.  17,  1981) 

54  IBLA  124  (Apr.  17,  1981) 

56  IBLA  78,  88  I.D.  643  (1981) 

57  IBLA  167,  88  I.D.  772  (1981) 
59  IBLA  1,  88  I.D.  925  (1981) 
76  IBLA  59  (Sept.  21,  1983) 

79  IBLA  389  (Mar.  27,  1984) 
81  IBLA  252  (June  8,  1984) 

42(a) 45  IBLA  73  (Jan.  17,  1980) 

42(b)  7  ANCAB  106,  89  I.D.  293  (1982) 

49e 49  iblA  49A  (May  29,  1981) 

53 59  iblA  316  (Nov.  4,  1981) 

69  IBLA  194  (Dec.  15,  1982) 
54 45  IBLA  127  (Jan.  23,  1980) 

71 M-36893  (Supp.  II),  88  I.D.  247 

(1981) 
71-76  M-36893  (Supp.  II),  88  I.D.  247 

(1981) 
72 M-36893  (Supp.  II),  88  I.D.  247 

(1981) 
73 M-36893  (Supp.  II),  88  I.D.  247 

(1981) 
77 M-36935,    88  I.D.    538   (1981) 


81 48   ibla   329   (July   3,    1980) 

66   IBLA  100   (Aug.    4,    1982) 
84    IBLA    306   (Jan.    7,    1985) 
M-36935,    88   I.D.    538   (1981) 

81-85 69    IBLA  194   (Dec.    15,    1982) 

83 48   IBLA   329   (July   3,    1980) 

83-85 66   IBLA  100   (Aug.    4,    1982) 

M-36935,    88    I.D.    538   (1981) 

85 M-36935,    88   I.D.    538    (1981) 

121 48  IBLA  329  (July  3,  1980) 

M-36935,  88  I.D.  538  (1981) 

121-123   55   IBLA   305    (June    25,    1981) 

66  IBLA  100  (Aug.  4,  1982) 
M-36935,  88  I.D.  538  (1981) 

121-124  69  IBLA  194  (Dec.  15,  1982) 

123 66  IBLA  100  (Aug.  4,  1982) 

124 48  IBLA  329  (July  3,  1980) 

M-36935,  88  I.D.  538  (1981) 

161 46  IBLA  221  (Mar.  27,  1980) 

59  IBLA  1,  88  I.D.  925  (1981) 
66  IBLA  182  (Aug.  13,  1982) 
71  IBLA  178  (Mar.  10,  1983) 
78  IBLA  155  (Dec.  29,  1983) 

181 45  IBLA  119  (Jan.  23,  1980) 

45  IBLA  355  (Feb.  7,  1980) 

45  IBLA  398  (Feb.  13,  1980) 

46  IBLA  295  (Mar.  31,  1980) 
46  IBLA  301  (Mar.  31,  1980) 

46  IBLA  389  (Apr.  10,  1980) 

47  IBLA  109  (Apr.  28,  1980) 

48  IBLA  106  (May  30,  1980) 
50  IBLA  154  (Sept.  30,  1980) 

50  IBLA  361  (Oct.  16,  1980) 

51  IBLA  19  (Oct.  28,  1980) 

51  IBLA  97,  87  I.D.  535  (1980) 

52  IBLA  83  (Jan.  9,  1981) 
52  IBLA  116  (Jan.  13,  1981) 
52  IBLA  278  (Feb.  6,  1981) 

54  IBLA  38,  88  I.D.  437  (1981) 

55  IBLA  257  (June  22,  1981) 
57  IBLA  146  (Aug.  25,  1981) 

57  IBLA  319  (Sept.  1,  1981) 

58  IBLA  294  (Oct.  14,  1981) 

59  IBLA  348  (Nov.  5,  1981) 

60  IBLA  191  (Nov.  27,  1981) 

60  IBLA  397  (Dec.  28,  1981) 

61  IBLA  8  (Dec.  29,  1981) 
61  IBLA  65  (Dec.  31,  1981) 

61  IBLA  202  (Jan.  26,  1982) 

62  IBLA  93,  89  I.D.  82  (1982) 
62  IBLA  184  (Mar.  9,  1982) 

62  IBLA  206  (Mar.  10,  1982) 

62  IBLA  384  (Mar.  24,  1982) 

63  IBLA  284  (Apr.  22,  1982) 
63  IBLA  313  (Apr.  27,  1982) 
66  IBLA  1,  89  I.D.  386  (1982) 
66  IBLA  313  (Aug.  24,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 

68  IBLA  128  (Oct.  28,  1982) 

68  IBLA  142,  89  I.D.  561  (1982) 

68  IBLA  167  (Oct.  29,  1982) 

69  IBLA  279  (Dec.  21,  1982) 
71  IBLA  19  (Feb.  15,  1983) 
71  IBLA  96  (Feb.  24,  1983) 
71  IBLA  360  (Mar.  28,  1983) 
71  IBLA  374  (Mar.  29,  1983) 
73  IBLA  203  (May  27,  1983) 
73  IBLA  295  (June  7,  1983) 


CCXXVI 


United  States  Codes 


TITLE  30:   Continued 


TITLE  30:   Continued 


181 74    IBLA 

74  IBLA 

75  IBLA 

75  IBLA 

76  IBLA 
76   IBLA 

76  IBLA 

77  IBLA 

80  IBLA 

81  IBLA 
81  IBLA 
81  IBLA 
84  IBLA 
84   IBLA 

M-36935 
M-36940 

181-237 72   IBLA 

181-263 49   IBLA 

54  IBLA 
54  IBLA 
68   IBLA 

76  IBLA 

77  IBLA 
181-287 45   IBLA 

45  IBLA 
50    IBLA 

53  IBLA 

54  IBLA 
58  IBLA 
58  IBLA 
60  IBLA 
60    IBLA 

64  IBLA 
66  IBLA 
66   IBLA 

70  IBLA 

71  IBLA 

76  IBLA 

77  IBLA 

78  IBLA 
81    IBLA 

181   e£  seq.    —45    IBLA 

45  IBLA 

46  IBLA 

46  IBLA 

48  IBLA 

49  IBLA 

55  IBLA 
63    IBLA 

65  IBLA 

76  IBLA 

77  IBLA 
M-36921 
M-36927 
M-36929 
M-36935 
M-36939 
M-36940 

182 73   IBLA 

183 52   IBLA 

184 45    IBLA 

47  IBLA 

48  IBLA 

56  IBLA 
58  IBLA 
62   IBLA 

73  IBLA 

74  IBLA 

78  IBLA 


96  (June  30,  1983) 
242  (July  19,  1983) 
171  (Aug.  19,  1983) 
328  (Aug.  30,  1983) 
208  (Oct.  11,  1983) 
327  (Oct.  19,  1983) 
395  (Oct.  27,  1983) 
144  (Nov.  15,  1983) 
4  (Mar.  27,  1984) 
171  (May  31,  1984) 
300  (June  13,  1984) 
337  (June  21,  1984) 
85  (Dec.  6,  1984) 
331  (Jan.  11,  1985) 
88  I.D.  538  (1981) 
91  I.D.  1  (1984) 
387  (May  5,  1983) 
134  (July  28,  1980) 
326,  (Apr.  30,  1981) 
340  (May  7,  1981) 
237  (Nov.  16,  1982) 
340  (Oct.  20,  1983) 
181  (Nov.  18,  1983) 
159,  87  I.D.  14  (1980) 
367  (Feb.  7,  1980) 
252  (Sept.  30,  1980) 
153  (Mar.  12,  1981) 
162  (Apr.  21,  1981) 
115  (Sept.  24,  1981) 
390,  88  I.D.  918  (1981) 
181  (Nov.  25,  1981) 
267  (Dec.  17,  1981) 
336  (June  10,  1982) 
134  (Aug.  10,  1982) 
174  (Aug.  12,  1982) 
1  (Jan.  6,  1983) 
32  (Mar.  22,  1983) 
103  (Sept.  21,  1983) 
181  (Nov.  18,  1983) 
115  (Dec.  22,  1983) 
300  (June  13,  1984) 


4  (Jan.  8, 
225  (Jan. 
123  (Feb. 
385  (Apr. 
267,  87  I. 


1980) 
31,  1980) 
29,  1980) 
10,  1980) 
D.  248  (1980) 


176  (July  30,  1980) 
257  (June  22,  1981) 
119  (Apr.  2,  1982) 
22  (June  21,  1982) 
37  (Sept.  14,  1983) 
137  (Nov.  15,  1983) 
,    87   I.D.    291   (1980) 


,  8; 

'  I.D. 

616  (1980) 

,  8; 

'    I.D. 

661 

.  (1980) 

,  81 

!  I.D. 

538  (1981) 

,  8c 

!  I.D. 

1003  (1981) 

',  91 

.  I.D. 

1  (1984) 

295 

(June 

7, 

1983) 

60, 

88  I. 

d.  ; 

!4  (1981) 

16  ( 

Jan.  i 

3,  1980) 

396 

(May 

22, 

1980) 

166 

(June 

9, 

1980) 

231 

(July 

22: 

,  1981) 

25  ( 

Sept. 

16, 

,  1981) 

336 

(Mar. 

24, 

,  1982) 

295 

(June 

7, 

1983) 

345 

(July 

28, 

,  1983) 

162 

(Dec. 

30, 

,  1983) 

sec.      184(a) 62   IBLA 

M-3694 

184(a)(1)   78   IBLA 

184(d) 62   IBLA 

70  IBLA 
70  IBLA 
77    IBLA 

80  IBLA 

184(e) 62   IBLA 

184(h) 48   IBLA 

54  IBLA 
54  IBLA 
54   IBLA 

54  IBLA 

55  IBLA 

55  IBLA 

56  IBLA 

61  IBLA 

62  IBLA 
64    IBLA 

70  IBLA 
74  IBLA 
74   IBLA 

184(h)(1)   48   IBLA 

62    IBLA 

71  IBLA 
184(h)(2)   46   IBLA 

47  IBLA 

48  IBLA 
48    IBLA 

48  IBLA 

49  IBLA 

50  IBLA 
54  IBLA 
54  IBLA 
54    IBLA 

54  IBLA 

55  IBLA 

55  IBLA 

56  IBLA 
56  IBLA 

61  IBLA 

62  IBLA 
62  IBLA 
62  IBLA 
64  IBLA 

64  IBLA 

65  IBLA 
65  IBLA 
65  IBLA 
65  IBLA 
68    IBLA 

68  IBLA 

69  IBLA 
71  IBLA 
71  IBLA 

77  IBLA 

78  IBLA 

78  IBLA 

79  IBLA 

81  IBLA 
184(1) 47  IBLA 

54  IBLA 
62  IBLA 

184(j) 64  IBLA 

74  IBLA 

184(1)(2)  84  IBLA 

184a 54  IBLA 


220  (Mar.  10,  1982) 

5,  89  I.D.  610  (1982) 

251  (Jan.  10,  1984) 

336  (Mar.  24,  1982) 

154  (Jan.  18,  1983) 


183,  90  I.D. 

3  (1983) 

35  (Oct.  31, 

1983) 

339  (May  10, 

1984) 

336  (Mar.  24: 

,  1982) 

166  (June  9, 

1980) 

61  (Apr.  10, 

1981) 

194,  88  I.D. 

479  (1981) 

260  (Apr.  28 

.  1981) 

271  (Apr.  28 

,  1981) 

200  (June  16 

,  1981) 

348  (June  26 

,  1981) 

193  (July  22 

,  1981) 

235  (Jan.  28 

,  1982) 

278  (Mar.  16 

,  1982) 

247  (May  28, 

1982) 

373  (Feb.  4, 

1983) 

18  (June  24, 

1983) 

345  (July  28 

,  1983) 

166  (June  9, 

1980) 

119  (Mar.  4, 

1982) 

72  (Feb.  22, 

1983) 

156  (Mar.  19 

,  1980) 

39  (Apr.  11, 

1980) 

166  (June  9, 

1980) 

190  (June  9, 

1980) 

333  (July  3, 

1980) 

19  (July  15, 

1980) 

347  (Oct.  14 

,  1980) 

61  (Apr.  10, 

1981) 

194,  88  I.D. 

479  (1981) 

260  (Apr.  28 

.  1981) 

271  (Apr.  28 

,  1981) 

200  (June  16,  1981) 
348  (June  26,  1981) 
193  (July  22,  1981) 
225  (July  22,  1981) 
235  (Jan.  28,  1982) 
1  (Feb.  22,  1982) 
119  (Mar.  4,  1982) 

278  (Mar.  16,  1982) 
247  (May  28,  1982) 

279  (June  4,  1982) 

12  (June  21,  1982) 
76  (June  23,  1982) 
104  (June  24,  1982) 
147  (June  29,  1982) 
37,  89  I.D.  538  (1982) 
90  (Oct.  22,  1982) 

13  (Nov.  24,  1982) 


23  (Feb. 
32  (Mar. 
35  (Oct. 


15,  1983) 
22,  1983) 
31,  1983) 


162  (Dec.  30,  1983) 
251  (Jan.  10,  1984) 
129  (Feb.  22,  1984) 
53  (May  22,  1984) 
39  (Apr.  11,  1980) 
61  (Apr.  10,  1981) 
1  (Feb.  22,  1982) 
247  (May  28,  1982) 
180  (July  18,  1983) 
131  (Dec.  11,  1984) 
61  (Apr.  10,  1981) 


United  States  Codes 


CCXXVII 


TITLE  30:   Continued 


TITLE  30:   Continued 


sec.      185 59    IBLA   378   (Nov.    9,    1981) 

61  IBLA   57    (Dec.    31,    1981) 
65   IBLA   245   (July   9,    1982) 

77  IBLA  46   (Nov.    1,    1983) 

78  IBLA  128   (Dec.    29,    1983) 
M-36921,    87    I.D.    291    (1980) 
M-36900   (Supp.    I),    90   I.D.    345 

(1983) 

185(a) 59  IBLA  378  (Nov.  9,  1981) 

84  IBLA  85  (Dec.  6,  1984) 
M-36921,  87  I.D.  291  (1980) 

185(d) 78  IBLA  128  (Dec.  29,  1983) 

M-36921,  87  I.D.  291  (1980) 

185(g) 78   IBLA  128   (Dec.    29,    1983) 

185U) 61    IBLA  57   (Dec.    31,    1981) 

65   IBLA  245    (July   9,    1982) 
77    IBLA  46   (Nov.    1,    1983) 

185(r)(4)   M-36921,    87    I.D.    291    (1980) 

186 81  IBLA  171  (May  31,  1984) 

M-36921,  87  I.D.  291  (1980) 
187 55  IBLA  315  (June  26,  1981) 

62  IBLA  119  (Mar.  4,  1982) 
65  IBLA  147  (June  29,  1982) 
68  IBLA  96  (Oct.  26,  1982) 
70  IBLA  313  (Jan.  28,  1983) 

70  IBLA  386  (Feb.  9,  1983) 

71  IBLA  53  (Feb.  22,  1983) 
71  IBLA  312  (Mar.  22,  1983) 
73  IBLA  328  (June  8,  1983) 

81  IBLA  171  (May  31,  1984) 
84  IBLA  131  (Dec.  11,  1984) 

M-36921,  87  I.D.  291  (1980) 
M-36939,  88  I.D.  1003  (1981) 
M-36943,  89  I.D.  173  (1982) 

187a 52  IBLA  316  (Feb.  19,  1981) 

54  IBLA  4  (Apr.  1,  1981) 
54  IBLA  359  (May  18,  1981) 
62  IBLA  38  (Feb.  24,  1982) 
62  IBLA  180  (Mar.  8,  1982) 
65  IBLA  104  (June  24,  1982) 

65  IBLA  373  (July  20,  1982) 

66  IBLA  20  (July  23,  1982) 

67  IBLA  357  (Oct.  6,  1982) 

70  IBLA  313  (Jan.  28,  1983) 

71  IBLA  53  (Feb.  22,  1983) 

72  IBLA  34  (Apr.  6,  1983) 

73  IBLA  162  (May  24,  1983) 
75  IBLA  195  (Aug.  22,  1983) 

82  IBLA  48  (July  11,  1984) 
187b 52  IBLA  60,  88  I.D.  24  (1981) 

62  IBLA  119  (Mar.  4,  1982) 
65  IBLA  104  (June  24,  1982) 

188 45  IBLA  146  (Jan.  23,  1980) 

45  IBLA  305  (Feb.  6,  1980) 
48  IBLA  258  (June  26,  1980) 

50  IBLA  249  (Sept.  30,  1980) 

51  IBLA  271  (Dec.  15,  1980) 

52  IBLA  316  (Feb.  19,  1981) 
56  IBLA  49  (July  8,  1981) 

56  IBLA  58  (July  10,  1981) 

57  IBLA  90  (Aug.  24,  1981) 

58  IBLA  175,  88  I.D.  879  (1981) 

59  IBLA  370,  88  I.D.  1012  (1981) 

60  IBLA  181  (Nov.  25,  1981) 

62  IBLA  391  (Mar.  24,  1982) 

63  IBLA  296  (Apr.  23,  1982) 

64  IBLA  146  (May  24,  1982) 
64  IBLA  383  (June  17,  1982) 


sec.   188 


-65  IBLA  99  (June  24,  1982) 


67 


IBLA   338   (Aug.    26,    1982) 
IBLA   17    (Sept.    3,    1982) 


188(a) 


188(b) 


70 

IBLA 

128  (Jan. 

14, 

1983) 

71 

IBLA 

42  (Feb. 

17, 

1983) 

71 

IBLA 

53  (Feb. 

22, 

1983) 

71 

IBLA 

105  (Feb. 

25, 

1983) 

71 

IBLA 

216  (Mar. 

16, 

1983) 

71 

IBLA 

224  (Mar. 

17, 

1983) 

71 

IBLA 

331  (Mar. 

24, 

1983) 

71 

IBLA 

336  (Mar. 

28, 

1983) 

71 

IBLA 

339  (Mar. 

28, 

1983) 

71 

IBLA 

390  (Mar. 

29, 

1983) 

72 

IBLA 

5  (Apr.  4 

,  1983) 

72  IBLA  18  (Apr.  4,  1983) 
72  IBLA  34  (Apr.  6,  1983) 
72  IBLA  39  (Apr.  6,  1983) 
72  IBLA  83  (Apr.  13,  1983) 
72  IBLA  120  (Apr.  14,  1983) 
72  IBLA  211  (Apr 
72  IBLA  333  (Apr 
72  IBLA  367  (May  3,  1983) 

72  IBLA  370  (May  4,  1983) 

73  IBLA  67  (May  16,  1983) 
73  IBLA  111  (May  23,  1983) 


21,  1983) 
29,  1983) 


75 

IBLA 

195  (Aug.  22,  1983) 

76 

IBLA 

1  (Sept.  6,  1983) 

76 

IBLA 

322  (Oct.  19,  1983) 

76 

IBLA 

376  (Oct.  25,  1983) 

77 

IBLA 

32  (Oct.  31,  1983) 

77 

IBLA 

63  (Nov.  7,  1983) 

77 

IBLA 

214  (Nov.  22,  1983) 

79 

IBLA 

218  (Feb.  29,  1984) 

79 

IBLA 

228  (Feb.  29,  1984) 

79 

IBLA 

320  (Mar.  21,  1984) 

80 

IBLA 

123  (Apr.  3,  1984) 

82 

IBLA 

48  (July  11,  1984) 

—48 

IBLA 

166  (June  9,  1980) 

52 

IBLA 

60,  88  I.D.  24  (1981) 

71 

IBLA 

72  (Feb.  22,  1983) 

78 

IBLA 

251  (Jan.  10,  1984) 

M- 

-36939,  88  I.D.  1003  (1981) 

M- 

-36943,  89  I.D.  173  (1982) 
IBIA  *-A  l   T""   1  /-  ^  oon\ 

45 

IBLA 

146  (Jan.  23,  1980) 

45 

IBLA 

393  (Feb.  13,  1980) 

46 

IBLA 

33  (Feb.  20,  1980) 

46 

IBLA 

87  (Feb.  28,  1980) 

46 

IBLA 

116  (Feb.  29,  1980) 

46 

IBLA 

217  (Mar.  27,  1980) 

46 

IBLA 

254  (Mar.  27,  1980) 

46 

IBLA 

295  (Mar.  31,  1980) 

46 

IBLA 

312  (Apr.  4,  1980) 

47 

IBLA 

53  (Apr.  14,  1980) 

48 

IBLA 

7  (May  27,  1980) 

48 

IBLA 

166  (June  9,  1980) 

48 

IBLA 

197  (June  9,  1980) 

48 

IBLA 

258  (June  26,  1980) 

49 

IBLA 

14  (July  15,  1980) 

49 

IBLA 

106  (July  28,  1980) 

49 

IBLA 

153  (July  30,  1980) 

49 

IBLA 

234  (Aug.  12,  1980) 

50 

IBLA 

50  (Sept.  15,  1980)  s 

50 

IBLA 

259  (Sept.  30,  1980) 

51 

IBLA 

53  (Oct.  31,  1980) 

51 

IBLA 

125  (Nov.  20,  1980) 

51 

IBLA 

217  (Dec.  10,  1980) 

51 

IBLA 

356  (Dec.  29,  1980) 

CCXXVII1 


United  States  Codes 


TITLE  30:   Continued 


TITLE  30:   Continued 


sec.   188(b)  52  IBLA  60,  88  I.D.  24  (1981) 

52  IBLA  113  (Jan.  13,  1981) 
52  IBLA  119,  88  I.D.  38  (1981) 
52  IBLA  1A6  (Jan.  16,  1981) 
52  IBLA  236  (Feb.  3,  1981) 
52  IBLA  250  (Feb.  6,  1981) 

52  IBLA  316  (Feb.  19,  1981) 

53  IBLA  165  (Mar.  12,  1981) 

53  IBLA  323,  88  I.D.  420  (1981) 
53  IBLA  328  (Mar.  26,  1981) 

53  IBLA  369  (Mar.  30,  1981) 

54  IBLA  113  (Apr.  16,  1981) 

55  IBLA  113  (June  3,  1981) 

55  IBLA  386  (June  30,  1981) 

56  IBLA  345  (Aug.  3,  1981) 

57  IBLA  46  (Aug.  17,  1981) 

57  IBLA  63  (Aug.  17,  1981) 

58  IBLA  175,  88  I.D.  879  (1981) 

59  IBLA  370,  88  I.D.  1012  (1981) 

59  IBLA  387  (Nov.  10,  1981) 

60  IBLA  142  (Nov.  24,  1981) 
60  IBLA  181  (Nov.  25,  1981) 
60  IBLA  224  (Nov.  30,  1981) 
60  IBLA  328  (Dec.  18,  1981) 
60  IBLA  366  (Dec.  22,  1981) 

60  IBLA  375  (Dec.  22,  1981) 

61  IBLA  71  (Dec.  31,  1981) 

61  IBLA  226,  89  I.D.  26  (1982) 

61  IBLA  287  (Feb.  2,  1982) 

62  IBLA  13  (Feb.  23,  1982) 
62  IBLA  87  (Feb.  25,  1982) 
62  IBLA  180  (Mar.  8,  1982) 

62  IBLA  278  (Mar.  16,  1982) 

63  IBLA  26  (Mar.  26,  1982) 

63  IBLA  296  (Apr.  23,  1982) 

64  IBLA  121  (May  19,  1982) 
64  IBLA  123  (May  19,  1982) 
64  IBLA  274  (June  2,  1982) 
64  IBLA  277  (June  3,  1982) 

64  IBLA  383  (June  17,  1982) 

65  IBLA  99  (June  24,  1982) 
65  IBLA  204  (June  29,  1982) 

65  IBLA  373  (July  20,  1982) 

66  IBLA  304  (Aug.  24,  1982) 

67  IBLA  43  (Sept.  8,  1982) 
67  IBLA  59  (Sept.  9,  1982) 
67  IBLA  242  (Sept.  24,  1982) 

67  IBLA  357  (Oct.  6,  1982) 

68  IBLA  21  (Oct.  19,  1982) 
68  IBLA  80  (Oct.  21,  1982) 
68  IBLA  92  (Oct.  22,  1982) 

68  IBLA  170  (Nov.  4,  1982) 

69  IBLA  62  (Nov.  29,  1982) 
69  IBLA  263  (Dec.  21,  1982) 

69  IBLA  327  (Dec.  28,  1982) 

70  IBLA  97  (Jan.  11,  1983) 

70  IBLA  313  (Jan.  28,  1983) 

71  IBLA  72  (Feb.  22,  1983) 
71  IBLA  224  (Mar.  17,  1983) 
71  IBLA  336  (Mar.  28,  1983) 
71  IBLA  339  (Mar.  28,  1983) 

71  IBLA  390  (Mar.  29,  1983) 

72  IBLA  5  (Apr.  4,  1983) 
72  IBLA  18  (Apr.  4,  1983) 
72  IBLA  34  (Apr.  6,  1983) 
72  IBLA  39  (Apr.  6,  1983) 
72  IBLA  83  (Apr.  13,  1983) 
72  IBLA  211  (Apr.  21,  1983) 


sec.   188(b)  72  IBLA  333  (Apr.  29,  1983) 

72  IBLA  370  (May  4,  1983) 

73  IBLA  67  (May  16,  1983) 
73  IBLA  111  (May  23,  1983) 

75  IBLA  195  (Aug.  22,  1983) 

76  IBLA  1  (Sept.  6,  1983) 

76  IBLA  177  (Sept.  30,  1983) 
76  IBLA  322  (Oct.  19,  1983) 

76  IBLA  376  (Oct.  25,  1983) 

77  IBLA  63  (Nov.  7,  1983) 

77  IBLA  214  (Nov.  22,  1983) 

78  IBLA  251  (Jan.  10,  1984) 

79  IBLA  70  (Feb.  13,  1984) 
79  IBLA  148  (Feb.  23,  1984) 
79  IBLA  218  (Feb.  29,  1984) 

79  IBLA  228  (Feb.  29,  1984) 

80  IBLA  123  (Apr.  3,  1984) 

81  IBLA  167  (May  31,  1984) 
81  IBLA  235  (June  6,  1984) 

81  IBLA  381  (June  28,  1894) 

82  IBLA  48  (July  11,  1984) 
82  IBLA  126  (July  24,  1984) 
82  IBLA  205  (Aug.  20,  1984) 
82  IBLA  237  (Aug.  23,  1984) 
84  IBLA  158  (Dec.  13,  1984) 
84  IBLA  205  (Dec.  27,  1984) 

188(c)  45  IBLA  146  (Jan.  23,  1980) 
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82 

IBLA 

48  (July  11,  1984) 

82 

IBLA 

71  (July  16,  1984) 

82 

IBLA 

86  (July  17,  1984) 

82 

IBLA 

205  (Aug.  20,  1984) 

82 

IBLA 

216  (Aug.  22,  1984) 

82 

IBLA 

336  (Sept.  12,  1984) 

82 

IBLA 

389  (Sept.  13,  1984) 

84 

IBLA 

89  (Dec.  6,  1984) 

M- 

-36921 

,  87  I.D.  291  (1980) 

M- 

-36935,  88  I.D.  538  (1981) 

M- 

-3693? 

I,  88  I.D.  1003  (1981) 

M- 

-36940,  91  I.D.  1  (1984) 

45 

IBLA 

4  (Jan.  8,  1980) 

45 

IBLA 

225  (Jan.  31,  1980) 

46 

IBLA 

123  (Feb.  29,  1980) 

46 

IBLA 

385  (Apr.  10,  1980) 

49 

IBLA 

134  (July  28,  1980) 

49 

IBLA 

176  (July  30,  1980) 

54 

IBLA 

326  (Apr.  30,  1981) 

57 

IBLA 

319  (Sept.  1,  1981) 

58 

IBLA 

294  (Oct.  14,  1981) 

62 

IBLA 

93,  89  I.D.  82  (1982) 

62  IBLA  206  (Mar.  10,  1982) 
65  IBLA  210  (June  30,  1982) 

65  IBLA  271  (July  12,  1982) 

66  IBLA  23  (July  23,  1982) 
66  IBLA  141  (Aug.  10,  1982) 


67 

IBLA 

38  (Sept 

8,  1982) 

68 

IBLA 

128  (Oct 

.  28,  1982) 

68 

IBLA 

167  (Oct 

29,  1982) 

70 

IBLA 

324  (Jan 

.  31,  1983) 

71 

IBLA 

116  (Mar 

2,  1983) 

71 

IBLA 

328  (Mar 

.  23,  1983) 

71 

IBLA 

360  (Mar 

28,  1983) 

71 

IBLA 

374  (Mar 

.  29,  1983) 

73 

IBLA 

203  (May 

27,  1983) 

76 

IBLA 

395  (Oct 

.  27,  1983) 

79 

IBLA 

81  (Feb. 

16,  1984) 

45 

IBLA 

16  (Jan. 

8,  1980) 

45 

IBLA 

84  (Jan. 

17,  1980) 

45 

IBLA 

99  (Jan. 

17,  1980) 

46 

IBLA 

53  (Feb. 

20,  1980) 

46 

IBLA 

389  (Apr. 

10,  1980) 

48 

IBLA 

64  (May  29,  1980) 

48 

IBLA 

246  (June 

17,  1980) 

49 

IBLA 

33  (July 

21,  1980) 

50  IBLA  361  (Oct.  16,  1980) 

51  IBLA  66  (Oct.  31,  1980) 
51  IBLA  149  (Nov.  26,  1980) 
51  IBLA  181  (Dec.  2,  1980) 
51  IBLA  217  (Dec.  10,  1980) 
53  IBLA  130  (Mar.  5,  1931) 
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■54 

IBLA 

111  (Apr. 

15,  1981) 

54 

IBLA 

375,  88  I 

.D.  550  (1981) 

59 

IBLA 

359  (Nov. 

9,  1981) 

60 

IBLA 

246  (Dec. 

4,  1981) 

60 

IBLA 

383  (Dec. 

23,  1981) 

60 

IBLA 

391  (Dec. 

23,  1981) 

62 

IBLA 

93,  89  I. 

D.  82  (1982) 

6) 

IBLA 

Ill  (Apr. 

2,  1982) 

63 

IBLA 

369  (Apr. 

30,  1982) 

66 

IBLA 

23  (July 

23,  1982) 

66 

IBLA 

84  (July 

29,  1982) 

6b 

IBLA 

141  (Aug. 

10,  1982) 

67 

IBLA 

1  (Sept. 

1,  1982) 

b7 

IBLA 

38  (Sept. 

8,  1982) 

67 

IBLA 

103  (Sept 

.  15,  1982) 

67 

IBLA 

348  (Oct. 

5,  1982) 

67 

IBLA 

351  (Oct. 

5,  1982) 

68 

IBLA 

231  (Nov. 

16,  1982) 

b9 

I3LA 

259  (Dec. 

21,  1982) 

70 

IBLA 

155  (Jan. 

13,  1983) 

70 

IBLA 

294  (Jan. 

27,  1983) 

70 

IBLA 

324  (Jan. 

31,  1983) 

70 

IBLA 

377  (Feb. 

8,  1983) 

71 

IBLA 

39  (Feb. 

16,  1983) 

71 

IBLA 

122  (Mar. 

7,  1983) 

71 

IBLA 

134  (Mar. 

9,  1983) 

71 

IBLA 

149  (Mar. 

9,  1983) 

7L 

IBLA 

241  (Mar. 

21,  1983) 

71 

IBLA 

250  (Mar. 

21,  1983) 

71 

IBLA 

253  (Mar. 

21,  1983) 

71 

IBLA 

302  (Mar. 

22,  1983) 

71 

IBLA 

328  (Mar. 

23,  1983) 

72 

IBLA 

242  (Apr. 

27,  1983) 

72 

IBLA 

329  (Apr. 

29,  1983) 

72 

IBLA 

390  (May 

5,  1983) 

73 

IBLA 

22  (May  9 

,  1983) 

73 

IBLA 

176  (May 

26,  1983) 

73 

IBLA 

203  (May 

27,  1983) 

73 

IBLA 

253  (June 

2,  1983) 

73 

IBLA 

258  (June 

7,  1983) 

73 

IBLA 

340  (June 

10,  1983) 

73 

IBLA 

377  (June 

15,  1983) 

74 

IBLA 

180  (July 

18,  1983) 

74 

IBLA 

256  (July 

22,  1983) 

75 

IBLA 

11  (Aug. 

2,  1983) 

75 

IBLA 

121  (Aug. 

15,  1983) 

7  5 

IBLA 

133  (Aug. 

15,  1983) 

75 

IBLA 

216  (Aug. 

23,  1983) 

75 

IBLA 

247  (Aug. 

24,  1983) 

75 

IBLA 

349  (Aug. 

31,  1983) 

7b 

IBLA 

195  (Oct. 

6,  1983) 

78 

IBLA 

24  (Dec. 

12,  1983) 

78 

IBLA 

323  (Jan. 

24,  1984) 

79 

IBLA 

90  (Feb. 

16,  1984) 

79 

IBLA 

252  (Mar. 

5,  1984) 

80 

IBLA 

145  (Apr. 

6,  1984) 

80 

IBLA 

245  (Apr. 

30,  1984) 

81 

IBLA 

19  (May  15,  1984) 

81 

IBLA 

194  (June 

1,  1984) 

81 

IBLA 

349  (June 

25,  1984) 

82 

IBLA 

31  (July 

6,  1984) 

82 

IBLA 

64  (July 

12,  1984) 

82 

IBLA 

129  (July 

25,  1984) 

82 

IBLA 

132  (July 

27,  1984) 

82 

IBLA 

182  (Aug. 

13,  1984) 

82 

IBLA 

294  (Aug. 

31,  1984) 

84 

IBLA 

92  (Dec. 

6,  1984) 

8  4 

IBLA 

368  (Jan. 

24,  1985) 
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45 

IBLA 

208  (Jan.  30,  1980) 

47 

IBLA 

396  (May  22,  1980) 

48 

IBLA 

338  (July  3,  1980) 

50 

IBLA 

173  (Sept.  30,  1980) 

52 

IBLA 

27,  88  I.D.  7  (1981) 

52 

IBLA 

360  (Feb.  19,  1981) 

53 

IBLA 

112,  88  I.D.  347  (1981) 

54 

IBLA 

190  (Apr.  22,  1981) 

55 

IBLA 

215  (June  18,  1981) 

56 

IBLA 

211  (July  22,  1981) 

56 

IBLA 

231  (July  22,  1981) 

56 

IBLA 

295  (July  28,  1981) 

56 

IBLA 

378  (Aug.  3,  1981) 

57 

IBLA 

32  (Aug.  6,  1981) 

58 

IBLA 

25  (Sept.  16,  1981) 

58 

IBLA 

38  (Sept.  17,  1981) 

59 

IBLA 

226  (Oct.  28,  1981) 

60 

IBLA 

25  (Nov.  16,  1981) 

60 

IBLA 

107  (Nov.  20,  1981) 

61 

IBLA 

90  (Dec.  31,  1981) 

61 

IBLA 

199  (Jan.  26,  1982) 

61 

IBLA 

213  (Jan.  28,  1982) 

61 

IBLA 

270  (Jan.  29,  1982) 

62 

IBLA 

93,  89  I.D.  82  (1982) 

62 

IBLA 

220  (Mar.  10,  1982) 

62 

IBLA 

228  (Mar.  10,  1982) 

62 

IBLA 

296  (Mar.  16,  1982) 

62 

IBLA 

336  (Mar.  24,  1982) 

62 

IBLA 

384  (Mar.  24,  1982) 

63 

IBLA 

192  (Apr.  8,  1982) 

63 

IBLA 

300  (Apr.  26,  1982) 

63 

IBLA 

313  (Apr.  27,  1982) 

64 

IBLA 

92  (May  12,  1982) 

65 

IBLA 

38  (June  22,  1982) 

65 

IBLA 

340  (July  16,  1982) 

66 

IBLA 

23  (July  23,  1932) 

66 

IBLA 

49  (July  27,  1982) 

66 

IBLA 

219  (Aug.  16,  1982) 

66 

IBLA 

260  (Aug.  17,  1982) 

66 

IBLA 

276  (Aug.  18,  1982) 

66 

IBLA 

313  (Aug.  24,  1982) 

67 

IBLA 

36  (Sept.  8,  1982) 

67 

IBLA 

364  (Oct.  7,  1982) 

68 

IBLA 

215  (Nov.  10,  1982) 

68 

IBLA 

243  (Nov.  16,  1982) 

68 

IBLA 

308  (Nov.  19,  1982) 

68 

IBLA 

311  (Nov.  19,  1982) 

68 

IBLA 

313  (Nov.  19,  1982) 

68 

IBLA 

364  (Nov.  22,  1982) 

68 

IBLA 

381  (Nov.  23,  1982) 

69 

IBLA 

54  (Nov.  29,  1982) 

69 

IBLA 

154  (Dec.  13,  1982) 

69 

IBLA 

169  (Dec.  13,  1982) 

69 

IBLA 

175  (Dec.  14,  1982) 

69 

IBLA 

199  (Dec.  15,  1982) 

69 

IBLA 

285  (Dec.  21,  1982) 

69 

IBLA 

296  (Dec.  23,  1982) 

69 

IBLA 

357  (Jan.  3,  1983) 

69 

IBLA 

371  (Jan.  3,  1983) 

70 

IBLA 

21  (Jan.  6,  1983) 

70 

IBLA 

25  (Jan.  6,  1983) 

70 

IBLA 

183,  90  I.D.  3  (1983) 

70 

IBLA 

361  (Feb.  3,  1983) 

70 

IBLA 

373  (Feb.  4,  1983) 

71 

IBLA 

23  (Feb.  15,  1983) 

71 

IBLA 

29  (Feb.  16,  1983) 

71 

IBLA 

42  (Feb.  17,  1983) 

71 

IBLA 

349  (Mar.  28,  1983) 

71 

IBLA 

374  (Mar.  29,  1983) 

United  States  Codes 
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226(d) 


226(e) 


-72  IBLA 
73  IBLA 
73  IBLA 
73  IBLA 
73  IBLA 
73  IBLA 
73  IBLA 

73  IBLA 

74  IBLA 
74  IBLA 
74  IBLA 
74  IBLA 
74  IBLA 
74    IBLA 

74  IBLA 

75  IBLA 

75  IBLA 

76  IBLA 
76  IBLA 
76  IBLA 
76  IBLA 

76  IBLA 

77  IBLA 
77  IBLA 
77  IBLA 
77   IBLA 

77  IBLA 

78  IBLA 

78  IBLA 

79  IBLA 

79  IBLA 

80  IBLA 

80  IBLA 

81  IBLA 
81  IBLA 
81  IBLA 

81  IBLA 

82  IBLA 
82  IBLA 
82  IBLA 
84    IBLA 

-47    IBLA 

49  IBLA 

51  IBLA 

52  IBLA 
63    IBLA 

-45  IBLA 
46   IBLA 

46  IBLA 

47  IBLA 

50  IBLA 

52  IBLA 

53  IBLA 
55   IBLA 

57  IBLA 

58  IBLA 

61  IBLA 

62  IBLA 

63  IBLA 

63  IBLA 

64  IBLA 

67  IBLA 

68  IBLA 

69  IBLA 

70  IBLA 
72  IBLA 
74  IBLA 
76  IBLA 


45  (Apr.  7,  1983) 
36  (May  9,  1983) 
120  (May  23,  1983) 
234  (May  31,  1983) 
241  (June  1,  1983) 
244  (June  2,  1983) 
291  (June  7,  1983) 
350  (June  14,  1983) 
31  (June  24,  1983) 
185  (July  18,  1983) 
192  (July  18,  1983) 
260  (July  22,  1983) 
345  (July  28,  1983) 
357  (July  28,  1983) 
383  (July  29,  1983) 
113  (Aug.  12,  1983) 


133  (Aug. 
186  (Oct. 
200  (Oct, 


15,  1983) 
3,  1983) 
6,  1983) 


262  (Oct.  17,  1983) 
287  (Oct.  18,  1983) 
344  (Oct.  24,  1983) 
12  (Oct.  31,  1983) 
31,  1983) 
15,  1983) 
18,  1983) 
29,  1983) 
12,  1983) 
10,  1984) 


15  (Oct. 
150  (Nov. 
199  (Nov. 
232  (Nov. 
24  (Dec. 
239  (Jan. 
259  (Mar. 
271  (Mar. 


6,  1984) 
12,  1984) 


135  (Apr.  6,  1984) 
174  (Apr.  13,  1984) 
49  (May  18,  1984) 
290  (June  12,  1984) 
347  (June  25,  1984) 
370  (June  28,  1984) 
48  (July  11,  1984) 
59  (July  11,  1984) 
75  (July  17,  1984) 
197  (Dec.  24,  1984) 
53  (Apr.  14,  1980) 
106  (July  28,  1980) 
125  (Nov.  20,  1980) 
316  (Feb.  19,  1981) 
296  (Apr.  23,  1982) 
183  (Jan.  30,  1980) 
285  (Mar.  27,  1980) 
295  (Mar.  31,  1980) 
125  (Apr.  29,  1980) 
9  (Sept.  5,  1980) 
308  (Feb.  10,  1981) 
204  (Mar.  18,  1981) 
167  (June  9,  1981) 
131  (Aug.  25,  1981) 
234  (Oct.  6,  1981) 
47  (Dec.  31,  1981) 
93,  89  I.D.  82  (1982) 
23,  1982) 
28,  1982) 
153  (May  24,  1982) 
246,  89  I.D.  480  (1982) 
191  (Nov.  9,  1982) 
39  (Nov.  29,  1982) 
313  (Jan.  28,  1983) 
39  (Apr.  6,  1983) 
228  (July  19,  1983) 
380  (Oct.  25,  1983) 


296  (Apr, 
339  (Apr. 
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226(j) 


70 


71  IBLA  220  (Mar 
71  IBLA  237  (Mar 


-77  IBLA  32  (Oct.  31,  1983) 
77  IBLA  164  (Nov.  17,  1983) 
80  IBLA  161,  91  I.D.  181  (1984) 
80  IBLA  286,  91  I.D.  203  (1984) 
M-36943,  89  I.D.  173  (1982) 

-45  IBLA  105  (Jan.  17,  1980) 
47  IBLA  125  (Apr.  29,  1980) 
50  IBLA  9  (Sept.  5,  1980) 

50  IBLA  150  (Sept.  26,  1980) 

51  IBLA  239  (Dec.  15,  1980) 

52  IBLA  379  (Feb.  19,  1981) 

58  IBLA  234  (Oct.  6,  1981) 
61  IBLA  47  (Dec.  31,  1981) 
66  IBLA  200  (Aug.  13,  1982) 

69  IBLA  39  (Nov.  29,  1982) 

70  IBLA  313  (Jan.  28,  1983) 
IBLA  354  (Feb.  3,  1983) 

17,  1983) 

18,  1983) 
74  IBLA  180  (July  18,  1983) 
74  IBLA  292  (July  27,  1983) 

-80  IBLA  286,  91  I.D.  203  (1984) 
-45  IBLA  183  (Jan.  30,  1980) 

46  IBLA  295  (Mar.  31,  1980) 

47  IBLA  53  (Apr.  14,  1980) 

47  IBLA  125  (Apr.  29,  1980) 

49  IBLA  230  (Aug.  12,  1980) 

50  IBLA  9  (Sept.  5,  1980) 

53  IBLA   204   (Mar.    18,    1981) 

59  IBLA  192    (Oct.    27,    1981) 

60  IBLA  181   (Nov.    25,    1981) 
64   IBLA  153   (May   24,    1982) 

66  IBLA  200  (Aug.  13,  1982) 

67  IBLA  80  (Sept.  10,  1982) 

67  IBLA  246,  89  I.D.  480  (1982) 

68  IBLA  80  (Oct.  21,  1982) 
68  IBLA  191  (Nov.  9,  1982) 

71  IBLA  220  (Mar.  17,  1983) 
71  IBLA  224  (Mar.  17,  1983) 

77  IBLA  32  (Oct.  31,  1983) 

78  IBLA  102  (Dec.  20,  1983) 

80  IBLA  161,  91  I.D.  181  (1984) 
80  IBLA  286,  91  I.D.  203  (1984) 
82  IBLA  108  (July  24,  1984) 
M-36921,  87  I.D.  291  (1980) 
M-36927,  87  I.D.  616  (1980) 

226(k)  A-26604,  90  I.D.  223  (1983) 

226-1 63   IBLA   296   (Apr.    23,    1982) 

226-l(d)   72   IBLA   39   (Apr.    6,    1983) 

226-2 57  IBLA  90  (Aug.  24,  1981) 

78  IBLA  360  (Jan.  27,  1984) 

229a 50  IBLA  154  (Sept.  30,  1980) 

241 63  IBLA  369  (Apr.  30,  1982) 

73  IBLA  295  (June  7,  1983) 
78  IBLA  68  (Dec.  16,  1983) 
M-36939,  88  I.D.  1003  (1981) 

241(a)  M-36935,  88  I.D.  538  (1981) 

241(b)  A-26604,  90  I.D.  223  (1983) 

241(c) 66   IBLA   23   (July   23,    1982) 

251 45   IBLA   367    (Feb.    7,    1980) 

73  IBLA  210  (May  27,  1983) 
76    IBLA   111    (Sept.    21,    1983) 

261-262  64   IBLA  183,    89   I.D.    262    (1982) 

M-36935,    88    I.D.    538   (1981) 

261-263  76  IBLA  111  (Sept.  21,  1983) 

262 45  IBLA  367  (Feb.  7,  1980) 

48  IBLA  106  (May  30,  1980) 
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262 54   IBLA  77   (Apr.    14,    1981) 

54   IBLA  85   (Apr.    14,    1981) 
73   IBLA  210   (May   27,    1983) 
76   IBLA  68   (Sept.    21,    1983) 
76   IBLA  111   (Sept.    21,    1983) 
84   IBLA   353   (Jan.    22,    1985) 
M-36935,    88   I.D.    538    (1981) 
M-36939,    88    I.D.    1003   (1981) 
M-36943,    89   I.D.    173   (1982) 

266 64   IBLA   285    (June   4,    1982) 

266-2 64   IBLA   279   (June  4,    1982) 

271 M-36943,    89    I.D.    173   (1982) 

271-276  60  IBLA  191  (Nov.  27,  1981) 

M-36893  (Supp.  II),  88  I.D.  247 
(1981) 

274 M-36893  (Supp.  II),  88  I.D.  247 

(1981) 

281 45   IBLA   335   (Feb.    6,    1980) 

281-282   M-36935,    88   I.D.    538   (1981) 

281-287   48   IBLA   329   (July   3,    1980) 

69   IBLA   317    (Dec.    27,    1982) 
71    IBLA  9   (Feb.    10,    1983) 
M-36893   (Supp.    II),    88   I.D.    247 
(1981) 

282 54   IBLA   77    (Apr.    14,    1981) 

M-36943,    89   I.D.    173   (1982) 

283 69   IBLA  114   (Nov.    30,    1982) 

69   IBLA   317    (Dec.    27,    1982) 
71   IBLA  9   (Feb.    10,    1983) 
M-36935,    88   I.D.    538    (1981) 
M-36943,    89   I.D.    173   (1982) 

284 M-36893    (Supp.    II),    88   I.D.    247 

(1981) 

301 62  IBLA  384  (Mar.  24,  1982) 

68  IBLA  142,  89  I.D.  561  (1982) 

301-306  50   IBLA  173    (Sept.    30,    1980) 

57   IBLA  163   (Aug.    27,    1981) 
62   IBLA   384    (Mar.    24,    1982) 
65   IBLA  22    (June    21,    1982) 
68   IBLA  142,    89   I.D.    561   (1982) 

303 68   IBLA  142,    89    I.D.    561   (1982) 

309 78   IBLA  178   (Jan.    4,    1984) 

351 57   IBLA   319   (Sept.    1,    1981) 

61    IBLA  8   (Dec.    29,    1981) 

67  IBLA  112  (Sept.  15,  1982) 

68  IBLA  92  (Oct.  22,  1982) 

69  IBLA   279   (Dec.    21,    1982) 
73   IBLA  61    (May  12,    1983) 

73  IBLA   295    (June    7,    1983) 

74  IBLA   242   (July  19,    1983) 
74   IBLA   256    (July   22,    1983) 


351-358 
351-359 


81    IBLA   337    (June   21,    1984) 


84   IBLA   331    (Jan.    11, 
-52   IBLA   308   (Feb.    10, 


1985) 
1981) 


-45  IBLA  40  (Jan.  14,  1980) 
46  IBLA  27  (Feb.  20,  1980) 
46  IBLA  331  (Apr.  4,  1980) 

52  IBLA  296  (Feb.  9,  1981) 

53  IBLA  79  (Mar.  2,  1981) 

54  IBLA  162    (Apr.    21,    1981) 

55  IBLA   280   (June   25,    1981) 
61   IBLA  8   (Dec.    29,    1981) 
61   IBLA  175   (Jan.    26,    1982) 
64   IBLA  4   (May    3,    1982) 

64   IBLA  170   (May   26,    1982) 
66   IBLA   307   (Aug.    24,    1982) 
68   IBLA  130   (Oct.    28,    1982) 
68   IBLA  181    (Nov.    8,    1982) 


sec.      351-359 70  IBLA  1   (Jan.    6,    1983) 

70   IBLA  154   (Jan.    18,    1983) 

70  IBLA  183,    90  I.D.    3   (1983) 

71  IBLA  187  (Mar.  10,  1983) 

71  IBLA  315  (Mar.  22,  1983) 

72  IBLA  248  (Apr.  27,  1983) 

72  IBLA  355  (Apr.  29,  1983) 

73  IBLA  73  (May  17,  1983) 

73  IBLA  250  (June  2,  1983) 

74  IBLA  12  (June  24,  1983) 

74  IBLA  242  (July  19,  1983) 

75  IBLA  290  (Aug.  26,  1983) 
77  IBLA  137  (Nov.  15,  1983) 

77  IBLA  144  (Nov.  15,  1983) 

78  IBLA  345  (Jan.  25,  1984) 

78  IBLA  387  (Jan.  31,  1984) 

79  IBLA  86  (Feb.  16,  1984) 
79  IBLA  198  (Feb.  28,  1984) 

81  IBLA  148  (May  31,  1984) 

82  IBLA  389  (Sept.  13,  1984) 
351  et  seq.  —55  IBLA  280  (June  25,  1981) 

63  IBLA  119  (Apr.  2,  1982) 

70  IBLA  150  (Jan.  18,  1983) 
77  IBLA  137  (Nov.  15,  1983) 

352 45  IBLA  40  (Jan.  14,  1980) 

45  IBLA  398  (Feb.  13,  1980) 

46  IBLA  27  (Feb.  20,  1980) 
46  IBLA  290  (Mar.  31,  1980) 
46  IBLA  331  (Apr.  4,  1980) 
46  IBLA  389  (Apr.  10,  1980) 

53  IBLA  79  (Mar.  2,  1981) 

54  IBLA  38,  88  I.D.  437  (1981) 

54  IBLA  162  (Apr.  21,  1981) 

55  IBLA  280  (June  25,  1981) 
57  IBLA  146  (Aug.  25,  1981) 
57  IBLA  293  (Aug.  31,  1981) 
57  IBLA  319  (Sept.  1,  1981) 

64  IBLA  4  (May  3,  1982) 

66  IBLA  307  (Aug.  24,  1982) 
68  IBLA  132  (Oct.  28,  1982) 

68  IBLA  237  (Nov.  16,  1982) 

69  IBLA  279  (Dec.  21,  1982) 

71  IBLA  19  (Feb.  15,  1983) 

71  IBLA  187  (Mar.  10,  1983) 

72  IBLA  248  (Apr.  27,  1983) 

72  IBLA  355  (Apr.  29,  1983) 

73  IBLA  73  (May  17,  1983) 
73  IBLA  250  (June  2,  1983) 
73  IBLA  295  (June  7,  1983) 

73  IBLA  353  (June  14,  1983) 

74  IBLA  12  (June  24,  1983) 

74  IBLA  242  (July  19,  1983) 

75  IBLA  133  (Aug.  15,  1983) 
75  IBLA  183  (Aug.  22,  1983) 
75  IBLA  234  (Aug.  23,  1983) 

75  IBLA  290  (Aug.  26,  1983) 

76  IBLA  327  (Oct.  19,  1983) 

77  IBLA  126  (Nov.  15,  1983) 
77  IBLA  144  (Nov.  15,  1983) 

77  IBLA  376  (Dec.  7,  1983) 

78  IBLA  232  (Jan.  9,  1984) 

78  IBLA  345  (Jan.  25,  1984) 

79  IBLA  86  (Feb.  16,  1984) 
79  IBLA  198  (Feb.  28,  1984) 

81  IBLA  347  (June  25,  1984) 

82  IBLA  172  (Aug.  7,  1984) 
82  IBLA  334  (Sept.  12,  1984) 
84  IBLA  331  (Jan.  11,  1985) 
84  IBLA  394  (Jan.  28,  1985) 
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354 49    IBLA  153   (July   30,    1980) 

62  IBLA  162   (Mar.    8,    1982) 
68   IBLA  132   (Oct.    28,    1982) 
74   IBLA  256    (July   22,    1983) 

359 61    IBLA  175  (Jan>    26,   1982) 

68  IBLA  130   (Oct.    28,    1982) 
74   IBLA  15   (June   24,    1983) 
79   IBLA  14   (Feb.    3,    1984) 

404 65   IBLA   391    (July   23,    1982) 

501 52  IBLA   83    (Jan.    9,    1981) 

60   IBLA   267   (Dec.    17,    1981) 

501-505  60  IBLA   267    (Dec.    17,    1981) 

501(a)   59    IBLA  1,    88   I.D.    925   (1981) 

69  IBLA  137    (Dec.    9,    1982) 

502 M-36893    (Supp.    II),    88   I.D.    247 

(1981) 

521 52   IBLA  83    (Jan.    9,    1981) 

60   IBLA   267   (Dec.    17,    1981) 

521-531   45   IBLA   367   (Feb.    7,    1980) 

52   IBLA  83   (Jan.    9,    1931) 
60  IBLA   267   (Dec.    17,    1981) 
A-26604,    90   I.D.    223   (1983) 
M-36893    (Supp.    II),   88   I.D.    247 
(1981) 
521   et   seq.   —  M-36935,    88   I.D.    538    (1981) 
M-36937,    88   I.D.   813   (1981) 

521(a)   59    IBLA  1,    88   I.D.    925   (1981) 

69   IBLA  137   (Dec.    9,    1982) 

524-541   45   IBLA   367    (Feb.    7,    1980) 

525 60  IBLA  267  (Dec.  17,  1981) 

530 M-36937,  88  I.D.  813  (1981) 

541 M-36935,  88  I.D.  538  (1981) 

541a 59  IBLA  1,  88  I.D.  925  (1981) 

541c M-36935,  88  I.D.  538  (1981) 

601 45   IBLA  127    (Jan.    23,    1980) 

46   IBLA  12    (Feb.    20,    1980) 
54   IBLA   309   (Apr.    30,    1981) 
59   IBLA  155   (Oct.    26,    1981) 
62   IBLA  187   (Mar.   9,    1982) 
64   IBLA  183,    89    I.D.    262   (1982) 
66   IBLA  182    (Aug.    13,    1982) 
68   IBLA  359   (Nov.    22,    1982) 
73   IBLA  128   (May   23,    1983) 
73  IBLA  165   (May   24,    1983) 

601-603  45   IBLA  127    (Jan.    23,    1980) 

601-604   4   ANCAB  173,    87    I.D.    123   (1980) 

79   IBLA  76   (Feb.    16,    1984) 

601-615  47   IBLA  183   (May   7,    1980) 

601   et   seq.   —64  IBLA  183,    89   I.D.    262    (1982) 
M-36937,    88   I.D.    813   (1981) 

602 64   IBLA  183,    89   I.D.    262    (1982) 

73   IBLA  165   (May   24,    1983) 

602(a) 79   IBLA  76   (Feb.    16,    1984) 

611 45  IBLA  127  (Jan.  23,  1980) 

46  IBLA  221  (Mar.  27,  1980) 

47  IBLA  183  (May  7,  1980) 
49  IBLA  73  (July  22,  1980) 

49  IBLA  360,  87  I.D.  386  (1980) 

51  IBLA  250  (Dec.  15,  1980) 

52  IBLA  256  (Feb.  6,  1981) 
54  IBLA  95  (Apr.  15,  1981) 
54  IBLA  281  (Apr.  28,  1981) 
56  IBLA  61  (July  10,  1981) 

56  IBLA  247  (July  24,  1981) 

57  IBLA  167,  88  I.D.  772  (1981) 

58  IBLA  188  (Sept.  28,  1981) 

59  IBLA  1,  88  I.D.  925  (1981) 
64  IBLA  183,  89  I.D.  262  (1982) 


ec.      611   

66 

IBLA 

182   (Aug.    13,    1982) 

66 

IBLA 

316   (Aug.    25,    1982) 

71 

IBLA 

178   (Mar.    10,    1983) 

78 

IBLA 

155   (Dec.    29,    1983) 

79 

IBLA 

20   (Feb.    3,    1984) 

81 

IBLA 

271    (June    8,    1984) 

611-615   — 

55 

IBLA 

340   (June   26,    1981) 

612 

53 

IBLA 

75   (Mar.    2,    1981) 

55 

IBLA 

324   (June    26,    1981) 

55 

IBLA 

340   (June    26,    1981) 

59 

IBLA 

252    (Oct.    29,    1981) 

64 

IBLA 

27    (May   6,    1982) 

71 

IBLA 

268   (Mar.    22,    1983) 

78 

IBLA 

46,    90   I.D.    550   (1983) 

81 

IBLA 

41   (May  17,    1984) 

82 

IBLA 

155    (July    31,    1984) 

612(b)   

75 

IBLA 

153,    90   I.D.    382    (1983) 

AT  "*    -    — 

IBLA 

75   (Mar.    2,    1981) 

59 

IBLA 

1,    88   I.D.    925   (1981) 

59 

IBLA 

252   (Oct.    29,    1981) 

67 

IBLA 

64   (Sept.    9,    1982) 

74 

IBLA 

56,    90   I.D.    262    (1983) 

76 

IBLA 

143   (Sept.    26,    1983) 

73 

IBLA 

46,    90   I.D.    550   (1983) 

78 

IBLA 

112    (Dec.    22,    1983) 

615 

78 

IBLA 

46,    90   I.D.    550   (1983) 

621 

45 

IBLA 

14    (Jan.    8,    1980) 

45 

IBLA 

232   (Feb.    4,    1980) 

51 

IBLA 

30   (Oct.    30,    1980) 

51 

IBLA 

283   (Dec.    15,    1980) 

52 

IBLA 

56   (Jan.    6,    1981) 

54 

IBLA 

257    (Apr.    28,    1981) 

55 

IBLA 

42   (May   28,    1981) 

61 

IBLA 

376   (Feb.    17,    1982) 

66 

IBLA 

310   (Aug.    24,    1982) 

66 

IBLA 

390   (Aug.    31,    1982) 

69 

IBLA 

145   (Dec.    9,    1982) 

69 

IBLA 

148   (Dec.    13,    1982) 

72 

IBLA 

48   (Apr.    12,    1983) 

75 

IBLA 

168   (Aug.    19,    1983) 

78 

IBLA 

81    (Dec.    16,    1983) 

78 

IBLA 

349   (Jan.    25,    1984) 

79 

IBLA 

279   (Mar.    16,    1984) 

621-625  — 

45 

IBLA 

232   (Feb.    4,    1980) 

48 

IBLA 

206   (June   16,    1980) 

54 

IBLA 

67    (Apr.    10,    1981) 

54 

IBLA 

149,    88   I.D.    453   (1981) 

64 

IBLA 

23   (May   6,    1982) 

66 

IBLA 

310   (Aug.    24,    1982) 

69 

IBLA 

290   (Dec.    23,    1982) 

74 

IBLA 

205   (July  18,    1983) 

78 

IBLA 

81    (Dec.    16,    1983) 

82 

IBLA 

155   (July   31,    1984) 

621(a)    

48 

IBLA 

206   (June   16,    1980) 

54 

IBLA 

67   (Apr.    10,    1981) 

54 

IBLA 

257   (Apr.    28,    1981) 

56 

IBLA 

73    (July  15,    1981) 

61 

IBLA 

376   (Feb.    17,    1982) 

75 

IBLA 

168   (Aug.    19,    1983) 

77 

IBLA 

380   (Dec.    7,    1983) 

78 

IBLA 

349   (Jan.    25,    1984) 

621(b)    

54 

IBLA 

67    (Apr.    10,    1981) 

54 

IBLA 

149,    88    I.D.    453    (1981) 

56 

IBLA 

73   (July   15,    1981) 

59 

IBLA 

1,    88    I.D.    925    (1981) 

61 

IBLA 

376   (Feb.    17,    1982) 

69 

IBLA 

290   (Dec.    23,    1982) 

74 

IBLA 

205   (July  18,    1983) 
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sec.      621(b) 78   IBLA  81    (Dec.    16,    1983) 

82   IBLA  155    (July   31,    1984) 

623 46   IBLA  62   (Feb.    22,    1980) 

54   IBLA  67   (Apr.    10,    1981) 

54  IBLA  149,    88   I.D.    453   (1981) 

57  IBLA  5   (Aug.    5,    1981) 
64    IBLA   23    (May   6,    1982) 

66  IBLA  310   (Aug.    24,    1982) 

69  IBLA  290   (Dec.    23,    1982) 
78   IBLA  81    (Dec.    16,    1983) 
82   IBLA  155   (July   31,    1984) 

624 56   IBLA   73   (July  15,    1981) 

701 53  IBLA  125   (Mar.    5,    1981) 

58  IBLA  224   (Sept.    30,    1981) 
63   IBLA   279   (Apr.    20,    1982) 
63   IBLA  306   (Apr.    26,    1982) 
77    IBLA  266   (Nov.    30,    1983) 

701-709   46   IBLA  335   (Apr.    4,    1980) 

51    IBLA  291   (Dec.    17,    1980) 
63   IBLA   279   (Apr.    20,    1982) 

702 63   IBLA   279   (Apr.    20,    1982) 

63   IBLA  306   (Apr.    26,    1982) 

77  IBLA  266  (Nov.  30,  1983) 

703 63  IBLA  306  (Apr.  26,  1982) 

707 53  IBLA  125  (Mar.  5,  1981) 

801 71  IBLA  96  (Feb.  24,  1983) 

818 75  IBLA  168  (Aug.  19,  1983) 

863 M-36935,  88  I.D.  538  (1981) 

877(h) M-36935,  88  I.D.  538  (1981) 

982-984  51   IBLA  3   (Oct.    28,    1980) 

987 51    IBLA   3   (Oct.    28,    1980) 

1001 48   IBLA  400   (July   11,    1980) 

50  IBLA  4   (Sept.    5,    1980) 

70  IBLA  1    (Jan.    6,    1983) 

78  IBLA  128   (Dec.    29,    1983) 
78   IBLA  139   (Dec.    29,    1983) 

1001-1025  45   IBLA  127    (Jan.    23,    1980) 

55  IBLA  249,    88   I.D.    609   (1981) 

67  IBLA   304,    89   I.D.    496   (1982) 

70  IBLA  65   (Jan.    10,    1983) 
82    IBLA  188   (Aug.    16,    1984) 

1001  et   seq.    —  M-36935,    88    I.D.    538   (1981) 
M-36937,    88   I.D.    813    (1981) 

1001(c)   M-36937,    88   I.D.    813   (1981) 

1001(e) 47    IBLA  1    (Apr.    10,    1980) 

50  IBLA  4   (Sept.    5,    1980) 
82   IBLA  188   (Aug.    16,    1984) 

1002 63  IBLA   263   (Apr.    19,    1982) 

71  IBLA  371  (Mar.  28,  1983) 

81  IBLA  153,  91  I.D.  238  (1984) 

82  IBLA  188  (Aug.  16,  1984) 
1002-1003  63  IBLA  159  (Apr.  6,  1982) 

66  IBLA  57  (July  29,  1982) 
70  IBLA  5  (Jan.  6,  1983) 
81  IBLA  231  (June  6,  1984) 

1003 47  IBLA  1  (Apr.  10,  1980) 

50  IBLA  4  (Sept.  5,  1980) 

67  IBLA  304,    89    I.D.    496   (1982) 
70   IBLA  1   (Jan.    6,    1983) 

70   IBLA   221    (Jan.    24,    1983) 

81  IBLA   360   (June   27,    1984) 

82  IBLA  188   (Aug.    16,    1984) 
M-36937,    88   I.D.    813   (1981) 

1003(a)   67   IBLA   304,    89    I.D.    496   (1982) 

1003(f)   67   IBLA  304,    89   I.D.    496   (1982) 

1004 53  IBLA  149   (Mar.    11,    1981) 

1004(c)    53  IBLA  149   (Mar.   11,   1981) 

54   IBLA   329   (May   5,    1981) 
61    IBLA  265   (Jan.    29,    1982) 


sec.    1011 81    IBLA  153,    91    I.D.    238   (1984) 

1014(b)   67   IBLA  187    (Sept.    22,    1982) 

75  IBLA  125   (Aug.    15,    1983) 
82   IBLA  188   (Aug.    16,   1984) 

1015 70   IBLA   221   (Jan.    24,    1983) 

1016 55   IBLA  249,    88   I.D.    609   (1981) 

1020(b)   67   IBLA   304,    89   I.D.    496   (1982) 

M-36937,    88   I.D.    813   (1981) 

1025 M-36935,    88   I.D.    538   (1981) 

1201 78   IBLA   27    (Dec.    13,   1983) 

2   IBSMA  45,    87   I.D.    138   (1980) 
1201-1328  49    IBLA   307   (Aug.    20,    1980) 

73  IBLA   328   (June  8,   1983) 

74  IBLA  48   (June    28,    1983) 
74   IBLA  100   (June   30,    1983) 
74   IBLA  170   (July  13,    1983) 

76  IBLA   73,    90  I.D.    421   (1983) 

78  IBLA  205  (Jan.  5,  1984) 

79  IBLA  14  (Feb.  3,  1984) 
79  IBLA  315  (Mar.  21,  1984) 

79  IBLA  34,  91  I.D.  108  (1984) 
79  IBLA  350,  91  I.D.  159  (1984) 
81  IBLA  171  (May  31,  1984) 
81  IBLA  374  (June  28,  1984) 
81  IBLA  385  (June  28,  1984) 
34  IBLA  236,  92  I.D.  1  (1985) 
84  IBLA  383,  92  I.D.  68  (1985) 
2  IBSMA  9,  87  I.D.  11  (1980) 
2  IBSMA  34,  87  I.D.  114  (1980) 
2  IBSMA  38,  87  I.D.  119  (1980) 
2  IBSMA  56  (Apr.  23,  1980) 
2  IBSMA  63,  87  I.D.  176  (1980) 
2  IBSMA  70,  87  I.D.  172  (1980) 
2  IBSMA  90,  87  I.D.  186  (1980) 
2  IBSMA  110,  87  I.D.  207  (1980) 
2  IBSMA  118,  87  I.D.  245  (1980) 
2  IBSMA  158,  87  I.D.  324  (1980) 
2  IBSMA  165,  87  I.D.  327  (1980) 
2  IBSMA  173,  87  I.D.  331  (1980) 
2  IBSMA  180,  87  I.D.  333  (1980) 
2  IBSMA  189,  87  I.D.  347  (1980) 
2  IBSMA  209,  87  I.D.  377  (1980) 
2  IBSMA  215,  87  I.D.  380  (1980) 
2  IBSMA  222,  87  I.D.  383  (1980) 
2  IBSMA  238,  87  I.D.  414  (1980) 
2  IBSMA  249,  87  I.D.  416  (1980) 
2  IBSMA  261,  87  I.D.  430  (1980) 
2  IBSMA  270,  87  I.D.  434  (1980) 
2  IBSMA  277,  87  I.D.  437  (1980) 
2  IBSMA  298,  87  I.D.  446  (1980) 
2  IBSMA  316,  87  I.D.  521  (1980) 
2  IBSMA  325,  87  I.D.  554  (1980) 
2  IBSMA  332,  87  I.D.  557  (1980) 
2  IBSMA  359,  87  I.D.  579  (1980) 
2  IBSMA  372,  87  I.D.  584  (1980) 

2  IBSMA  399,  87  I.D.  645  (1980) 

3  IBSMA  9,  88  I.D.  266  (1981) 
3  IBSMA  17,  88  I.D.  269  (1981) 
3  IBSMA  26,  88  I.D.  273  (1981) 
3  IBSMA  83,  88  I.D.  448  (1981) 
3  IBSMA  92,  88  I.D.  456  (1981) 
3  IBSMA  100,  88  I.D.  474  (1981) 
3  IBSMA  107,  88  I.D.  477  (1981) 
3  IBSMA  111,  88  I.D.  492  (1981) 
3  IBSMA  118,  88  I.D.  495  (1981) 
3  IBSMA  124,  88  I.D.  498  (1981) 
3  IBSMA  128,  88  I.D.  500  (1981) 
3  IBSMA  136,  88  I.D.  503  (1981) 
3  IBSMA  165,  88  I.D.  581  (1981) 
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sec.  1201-1328  3  IBSMA  175,  88  I.D.  613  (1981) 

3  IBSMA  182,  88  I.D.  616  (1981) 
3  IBSMA  188,  88  I.D.  652  (1981) 
3  IBSMA  200,  88  I.D.  657  (1981) 
3  IBSMA  207,  88  I.D.  660  (1981) 
3  IBSMA  218,  88  I.D.  672  (1981) 
3  IBSMA  228,  88  I.D.  685  (1981) 
3  IBSMA  241,  88  I.D.  737  (1981) 
3  IBSMA  252,  88  I.D.  742  (1981) 
3  IBSMA  287,  88  I.D.  824  (1981) 
3  IBSMA  292,  88  I.D.  826  (1981) 
3  IBSMA  338,  88  I.D.  861  (1981) 

3  IBSMA  383,  88  I.D.  1122  (1981) 

4  IBSMA  19,  89  I.D.  87  (1982) 
4  IBSMA  24,  89  I.D.  460  (1982) 
4  IBSMA  29  (Mar.  15,  1982) 

4  IBSMA  51,  89  I.D.  313  (1982) 
4  IBSMA  101,  89  I.D.  378  (1982) 
4  IBSMA  140,  89  I.D.  467  (1982) 
4  IBSMA  156,  89  I.D.  475  (1982) 
4  IBSMA  179,  89  I.D.  594  (1982) 
4  IBSMA  185,  89  I.D.  604  (1982) 
4  IBSMA  211,  89  I.D.  624  (1982) 
4  IBSMA  219,  89  I.D.  628  (1982) 

4  IBSMA  227,  89  I.D.  632  (1982) 

5  IBSMA  1,  90  I.D.  1  (1983) 

5  IBSMA  6,  90  I.D.  49  (1983) 
5  IBSMA  32,  90  ID.  174  (1983) 
5  IBSMA  44,  90  I.D.  181  (1983) 

1201(c)  2  IBSMA  359,  87  I.D.  579  (1980) 

5  IBSMA  32,  90  I.D.  174  (1983) 

1201(e)  2  IBSMA  359,  87  I.D.  579  (1980) 

1201(f)  34  IBLA  371  (Jan.  25,  1985) 

2  IBSMA  359,  87  I.D.  579  (1980) 

1201(j)  2  IBSMA  359,  87  I.D.  579  (1980) 

1202 2  IBSMA  45,  87  I.D.  138  (1980) 

3  IBSMA  322,  88  I.D.  851  (1981) 

4  IBSMA  4  (Feb.  24,  1982) 
1202(a)  81  IBLA  374  (June  28,  1984) 

2  IBSMA  359,  87  I.D.  579  (1980) 

5  IBSMA  32,  90  I.D.  174  (1983) 

1202(e)  3  IBSMA  241,  88  I.D.  737  (1981) 

1202(h)  3  IBSMA  338,  88  I.D.  861  (1981) 

1202(i)  3  IBSMA  44,  88  I.D.  394  (1981) 

1202(m)  2  IBSMA  359,  87  I.D.  579  (1980) 

1232(a)  72  IBLA  337  (Apr.  29,  1983) 

1251 81  IBLA  374  (June  28,  1984) 

2  IBSMA  70,  87  I.D.  172  (1980) 

1251(a)(B)  3  IBSMA  260,  88  I.D.  745  (1981) 

1251(b)  81  IBLA  374  (June  28,  1984) 

1252 2  IBSMA  189,  87  I.D.  347  (1980) 

1252(a)  2  IBSMA  38,  87  I.D.  119  (1980) 

2  IBSMA  308,  87  I.D.  494  (1980) 

2  IBSMA  359,  87  I.D.  579  (1980) 
1252(b)  2  IBSMA  70,  87  I.D.  172  (1980) 

2  IBSMA  284,  87  I.D.  439  (1980) 

2  IBSMA  341,  87  I.D.  570  (1980) 

3  IBSMA  200,  88  I.D.  657  (1981) 
1252(c)  2  IBSMA  45,  87  I.D.  138  (1980) 

2  IBSMA  70,  87  I.D.  172  (1980) 
2  IBSMA  284,  87  I.D.  439  (1980) 

2  IBSMA  308,  87  I.D.  494  (1980) 

3  IBSMA  200,  88  I.D.  657  (1981) 
1252(d) 77  IBLA  283,  90  I.D.  496  (1983) 

81  IBLA  209  (June  5,  1984) 

1252(e) 2  IBSMA  70,  87  I.D.  172  (1980) 

1253 77  IBLA  283,  90  I.D.  496  (1983) 

81  IBLA  374  (June  28,  1984) 


sec.  1255 81  IBLA  374  (June  28,  1984) 

2  IBSMA  110,  87  I.D.  207  (1980) 
1255(b)  2  IBSMA  180,  87  I.D.  333  (1980) 

2  IBSMA  341,  87  I.D.  570  (1980) 

1260 4  IBSMA  69,  89  I.D.  331  (1982) 

1260(d)  3  IBSMA  200,  88  I.D.  657  (1981) 

1261(a)(3)  4  IBSMA  19,  89  I.D.  87  (1982) 

1263(b)  4  IBSMA  4  (Feb.  24,  1982) 

1263-1264  4  IBSMA  4  (Feb.  24,  1982) 

4  IBSMA  69,  89  I.D.  331  (1982) 

1264(c)  4  IBSMA  4  (Feb.  24,  1982) 

1265(b)(3)  76  IBLA  129,  90  I.D.  425  (1983) 

2  IBSMA  341,  87  I.D.  570  (1980) 
1265(b)(10)  3  IBSMA  207,  88  I.D.  660  (1981) 

4  IBSMA  101,  89  I.D.  378  (1982) 

4  IBSMA  227,  89  I.D.  632  (1982) 

1265(b)(21)  3  IBSMA  207,  88  I.D.  660  (1981) 

1265(b)(24)  3  IBSMA  207,  88  I.D.  660  (1981) 

1265(d)(2)  76  IBLA  129,  90  I.D.  425  (1983) 

2  IBSMA  341,  87  I.D.  570  (1980) 
1265(e)  76  IBLA  129,  90  I.D.  425  (1983) 

2  IBSMA  341,  87  I.D.  570  (1980) 

1265(e)(1)  2  IBSMA  341,  87  I.D.  570  (1980) 

1267(a)  3  IBSMA  72,  88  I.D.  406  (1981) 

1267(b)(3)  2  IBSMA  261,  87  I.D.  430  (1980) 

3  IBSMA  377,  88  I.D.  1112  (1981) 

1267(c)(2)  77  IBLA  283,  90  I.D.  496  (1983) 

1267(h)  3  IBSMA  44,  88  I.D.  394  (1981) 

4  IBSMA  69,  89  I.D.  331  (1982) 
1268 2  IBSMA  17  (Feb.  15,  1980) 

2  IBSMA  147,  87  I.D.  319  (1980) 

2  IBSMA  406,  87  I.D.  669  (1980) 

3  IBSMA  31  (Feb.  23,  1981) 
3  IBSMA  36  (Mar.  9,  1981) 

1268(c)  2  IBSMA  17  (Feb.  15,  1980) 

2  IBSMA  32  (Mar.  13,  1980) 
2  IBSMA  147,  87  I.D.  319  (1980) 
2  IBSMA  233  (Sept.  10,  1980) 
2  IBSMA  247  (Sept.  23,  1980) 

2  IBSMA  248  (Sept.  23,  1980) 

3  IBSMA  16  (Feb.  19,  1981) 
3  IBSMA  70  (Mar.  24,  1981) 
3  IBSMA  79  (Apr.  15,  1981) 
3  IBSMA  81  (Apr.  13,  1981) 

3  IBSMA  136,  88  I.D.  503  (1981) 
3  IBSMA  163  (May  29,  1981) 
3  IBSMA  215  (July  23,  1981) 
3  IBSMA  311  (Sept.  21,  1981) 

1268(h)  2  IBSMA  316,  87  I.D.  521  (1980) 

3  IBSMA  136,  88  I.D.  503  (1981) 

1270 4  IBSMA  69,  89  I.D.  331  (1982) 

1270(a)  4  IBSMA  4  (Feb.  24,  1982) 

1271 77  IBLA  283,  90  I.D.  496  (1983) 

2  IBSMA  395,  87  I.D.  643  (1980) 

3  IBSMA  32,  88  I.D.  344  (1981) 

4  IBSMA  113,  89  I.D.  409  (1982) 
1271(a)  82  IBLA  37,  91  I.D.  247  (1984) 

2  IBSMA  70,  87  I.D.  172  (1980) 
2  IBSMA  372,  87  I.D.  584  (1980) 

1271(a)(1)  77  IBLA  283,  90  I.D.  496  (1983) 

81  IBLA  374  (June  28,  1984) 
2  IBSMA  118,  87  I.D.  245  (1980) 
2  IBSMA  158,  87  I.D.  324  (1980) 

2  IBSMA  261,  87  I.D.  430  (1980) 

3  IBSMA  322,  88  I.D.  851  (1981) 
1271(a)(2)  84  IBLA  371  (Jan.  25,  1985) 

2  IBSMA  81,  87  I.D.  168  (1980) 

3  IBSMA  165,  88  I.D.  581  (1981) 
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sec.  1271(a)(3)  84  IBLA  371  (Jan.  25,  1985) 

2  IBSMA  9,  87  I.D.  11  (1980) 
2  IBSMA  25,  87  I.D.  61  (1980) 
2  IBSMA  45,  87  I.D.  138  (1980) 
2  IBSMA  81,  87  I.D.  168  (1980) 
2  IBSMA  96,  87  I.D.  196  (1980) 
2  IBSMA  118,  87  I.D.  245  (1980) 
2  IBSMA  158,  87  I.D.  324  (1980) 
2  IBSMA  238,  87  I.D.  414  (1980) 
2  IBSMA  249,  87  I.D.  416  (1980) 
2  IBSMA  308,  87  I.D.  494  (1980) 
2  IBSMA  372,  87  I.D.  584  (1980) 
2  IBSMA  382,  87  I.D.  589  (1980) 

2  IBSMA  406,  87  I.D.  669  (1980) 

3  IBSMA  128,  88  I.D.  500  (1981) 
3  IBSMA  145,  88  I.D.  508  (1981) 
3  IBSMA  215  (July  23,  1981) 

3  IBSMA  218,  88  I.D.  672  (1981) 
3  IBSMA  241,  88  I.D.  737  (1981) 

3  IBSMA  287,  88  I.D.  824  (1981) 

4  IBSMA  51,  89  I.D.  313  (1982) 

1271(a)(4)  4  IBSMA  69,  89  I.D.  331  (1982) 

1271(a)(5)  84  IBLA  371  (Jan.  25,  1985) 

2  IBSMA  38,  87  I.D.  119  (1980) 
2  IBSMA  125,  87  I.D.  304  (1980) 

2  IBSMA  372,  87  I.D.  584  (1980) 

3  IBSMA  100,  88  I.D.  474  (1981) 
3  IBSMA  218,  88  I.D.  672  (1981) 

3  IBSMA  241,  88  I.D.  737  (1981) 

4  IBSMA  207  (Dec.  17,  1982) 

5  IBSMA  32,  90  I.D.  174  (1983) 

1271(b)  81  IBLA  374  (June  28,  1984) 

1271(c)  2  IBSMA  70,  87  I.D.  172  (1980) 

4  IBSMA  192  (Dec.  10,  1982) 
1272(e)  76  IBLA  73,  90  I.D.  421  (1983) 

84  IBLA  371  (Jan.  25,  1985) 
3  IBSMA  118,  88  I.D.  495  (1981) 

3  IBSMA  154,  88  I.D.  570  (1981) 

5  IBSMA  19,  90  I.D.  54  (1983) 
1272(e)(4)  2  IBSMA  270,  87  I.D.  434  (1980) 

2  IBSMA  308,  87  I.D.  494  (1980) 
1272(e)(5)  2  IBSMA  382,  87  I.D.  589  (1980) 

4  IBSMA  35,  89  I.D.  113  (1982) 

5  IBSMA  19,  90  I.D.  54  (1983) 

1273(a) 68  IBLA  96  (Oct.  26,  1982) 

1273(c)  68  IBLA  96  (Oct.  26,  1982) 

4  IBSMA  4  (Feb.  24,  1982) 

1274 80  IBLA  200,  91  I.D.  197  (1984) 

1275 2  IBSMA  406,  87  I.D.  669  (1980) 

3  IBSMA  145,  88  I.D.  508  (1981) 

4  IBSMA  185,  89  I.D.  604  (1982) 
1275(a)  84  IBLA  371  (Jan.  25,  1985) 

4  IBSMA  4  (Feb.  24,  1982) 
1275(a)(1)  84  IBLA  371  (Jan.  25,  1985) 

2  IBSMA  147,  87  I.D.  319  (1980) 

1275(a)(2)  4  IBSMA  179,  89  I.D.  594  (1982) 

1275(b)  78  IBLA  27  (Dec.  13,  1983) 

2  IBSMA  341,  87  I.D.  570  (1980) 
1275(c)  84  IBLA  371  (Jan.  25,  1985) 

2  IBSMA  63,  87  I.D.  176  (1980) 

3  IBSMA  218,  88  I.D.  672  (1981) 
3  IBSMA  338,  88  I.D.  861  (1981) 

3  IBSMA  357,  88  I.D.  892  (1981) 

4  IBSMA  35,  89  I.D.  113  (1982) 

1275(c)(3)  3  IBSMA  218,  88  I.D.  672  (1981) 

1275(e)  84  IBLA  236,  92  I.D.  1  (1985) 

2  IBSMA  370  (Nov.  25,  1980) 

3  IBSMA  44,  88  I.D.  394  (1981) 
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sec.  1276 4  IBSMA  4  (Feb.  24,  1982) 

1277 74  IBLA  389  (July  29,  1983) 

1278 78  IBLA  27  (Dec.  13,  1983) 

78  IBLA  205  (Jan.  5,  1984) 

4  IBSMA  24,  89  I.D.  460  (1982) 

1278(2)  74  IBLA  170  (July  13,  1983) 

78  IBLA  205  (Jan.  5,  1984) 

2  IBSMA  118,  87  I.D.  245  (1980) 

2  IBSMA  359,  87  I.D.  579  (1980) 

4  IBSMA  24,  89  I.D.  460  (1982) 

4  IBSMA  219,  89  I.D.  628  (1982) 

5  IBSMA  32,  90  I.D.  174  (1983) 

1278(3)  3  IBSMA  92,  88  I.D.  456  (1981) 

1291 3  IBSMA  44,  88  I.D.  394  (1981) 

1291(2)  76  IBLA  129,  90  I.D.  425  (1983) 

2  IBSMA  341,  87  I.D.  570  (1980) 

1291(4)  68  IBLA  96  (Oct.  26,  1982) 

4  IBSMA  4  (Feb.  24,  1982) 

1291(5)  4  IBSMA  4  (Feb.  24,  1982) 

1291(6)  4  IBSMA  4  (Feb.  24,  1982) 

1291(8)  3  IBSMA  207,  88  I.D.  660  (1981) 

1291(13)  78  IBLA  205  (Jan.  5,  1984) 

4  IBSMA  211,  89  I.D.  624  (1982) 

1291(15)  4  IBSMA  211,  89  I.D.  624  (1982) 

1291(17)  4  IBSMA  211,  89  I.D.  624  (1982) 

1291(18)  4  IBSMA  211,  89  I.D.  624  (1982) 

1291(19)  80  IBLA  200,  91  I.D.  197  (1984) 

4  IBSMA  211,  89  I.D.  624  (1982) 

1291(22)  3  IBSMA  92,  88  I.D.  456  (1981) 

1291(25)  4  IBSMA  4  (Feb.  24,  1982) 

1291(27)  68  IBLA  96  (Oct.  26,  1982) 

4  IBSMA  4  (Feb.  24,  1982) 

1291(28)  68  IBLA  96  (Oct.  26,  1982) 

76  IBLA  73,  90  I.D.  421  (1983) 

78  IBLA  27  (Dec.  13,  1983) 

79  IBLA  34,  91  I.D.  108  (1984) 

80  IBLA  200,  91  I.D.  197  (1984) 
84  IBLA  383,  92  I.D.  68  (1985) 

2  IBSMA  284,  87  I.D.  439  (1980) 

3  IBSMA  260,  88  I.D.  745  (1981) 

3  IBSMA  322,  88  I.D.  851  (1981) 

4  IBSMA  4  (Feb.  24,  1982) 

4  IBSMA  24,  89  I.D.  460  (1982) 

1291(28)(A)  3  IBSMA  207,  88  I.D.  660  (1981) 

1291(28)(B)  —  2  IBSMA  284,  87  I.D.  439  (1980) 

3  IBSMA  207,  88  I.D.  660  (1981) 

4  IBSMA  29  (Mar.  15,  1982) 

4  IBSMA  51,  89  I.D.  313  (1982) 

4  IBSMA  219,  89  I.D.  628  (1982) 

1292(a)  3  IBSMA  383,  88  I.D.  1122  (1981) 

1293 80  IBLA  200,  91  I.D.  197  (1984) 

1293(a)  80  IBLA  200,  91  I.D.  197  (1984) 

1294 2  IBSMA  70,  87  I.D.  172  (1980) 

1501-1542  55  IBLA  249,  88  I.D.  609  (1931) 
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sec.   203 IBCA-1 382-8-80  (Dec.  10,  1980) 

483a 45  IBLA  119  (Jan.  23,  1980) 

46  IBLA  35  (Feb.  20,  1980) 
50  IBLA  190,  87  I.D.  473  (1980) 
52  IBLA  105  (Jan.  12,  1981) 
55  IBLA  210  (June  18,  1981) 
M-36942,  88  I.D.  1090  (1981) 

484 M-36942,  88  I.D.  1090  (1981) 

627 M-36942,  88  I.D.  1090  (1981) 

628 M-36942,  88  I.D.  1090  (1981) 

686 M-36942,  88  I.D.  1090  (1981) 
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sec.      701 9   IBIA   254,    89   I.D.    196   (1982) 

725q M-36942,    88   I.D.    1090   (1981) 

725q-l   M-36942,    88   I.D.    1090   (1981) 

951-953   9   IBIA  151,    89    I.D.    49   (1982) 

9701 84   IBLA  119    (Dec.    10,    1984) 

TITLE    33: 

sec.   591 55  IBLA  51  (May  29,  1981) 

1151-1175  3  IBSMA  383,  88  I.D.  1122  (1981) 

1251 62  IBLA  299  (Mar.  18,  1982) 

68  IBLA  96  (Oct.  26,  1982) 
75  IBLA  16,  90  I.D.  352  (1983) 
1251  et  seq.  —  M-36915  (Supp.  I),  90  I.D.  255 
(1983) 

1251(a)  62  IBLA  299  (Mar.  18,  1982) 

1311 2  IBSMA  249,  87  I.D.  416  (1980) 

M-36915  (Supp.  I),  90  I.D.  255 
(1983) 

1344 M-36915  (Supp.  I),  90  I.D.  255 

(1983) 
5  OHA  232  (Jan.  12,  1984) 

1344(r)  M-36915  (Supp.  I),  90  I.D.  255 

(1983) 

1362(14)  72  IBLA  261,  90  I.D.  189  (1983) 

1365(d)  84  IBLA  236,  92  I.D.  1  (1985) 

1415(g)(4)  84  IBLA  236,  92  I.D.  1  (1985) 

TITLE  39: 

sec.   101 76  IBLA  99  (Sept.  21,  1983) 

TITLE  40: 

sec.      258a 55   IBLA   51    (May   29,    1981) 

276a-276a-7   —   IBCA-1550-2-82,    89    I.D.    365 
(1982) 

IBCA-1795,    91    I.D.    350   (1984) 

276a-7   IBCA-1795,    91    I.D.    350   (1984) 

327  et   seq.   —   IBCA-1466-6-81    (Sept.    21,    1982) 

IBCA-1 536-11-81    (Sept.    22,    1982) 

401 54   IBLA  162   (Apr.    21,    1981) 

403(a)   54  IBLA  162   (Apr.    21,    1981) 

408 54   IBLA  162   (Apr.    21,   1981) 

471-493   54   IBLA   309   (Apr.    30,    1981) 

471-544  10   IBIA  90,    89   I.D.    441   (1982) 

471   et   seq.    --  4  ANCAB   173,    87    I.D.    123   (1980) 

4  ANCAB   207   (Apr.    21,    1980) 

472(g)   54  IBLA  309   (Apr.    30,    1981) 

481 IBCA-1434-2-81,    88   I.D.    979 

(1981) 

483 6  ANCAB   203,    88   I.D.    1047   (1981) 

483(a)(2)   10   IBIA  90,    89    I.D.    441   (1982) 

484 56   IBLA  151   (July   20,    1981) 

484(e)(1)   53   IBLA  79   (Mar.    2,    1981) 

484(k)(2)   53   IBLA   79   (Mar.    2,    1981) 

78   IBLA   387    (Jan.    31,    1984) 

486 56   IBLA  151    (July   20,    1981) 

771-792  76   IBLA   327    (Oct.    19,    1983) 

771   et   seq.    —76   IBLA  327    (Oct.    19,    1983) 
781 76  IBLA  327    (Oct.    19,    1983) 

TITLE   41: 

sec.        15 IBCA-1 382-8-80   (Dec.   10,    1980) 

251   et   seq.    —   IBCA-1434-2-81,    88   I.D.    979 
(1981) 

321 45   IBLA  64    (Jan.    17,    1980) 

501 M-36931,    88   I.D.    228    (1981) 


sec.   501 

et  seq.  — 

M-36931,  88  I.D.  228  (1981) 

601 

— 

IBCA-1429-2-81,  91  I.D.  149 
(1984) 

601- 

-613 

IBCA-1224-11-78,  87  I.O.  180 

(1980) 
IBCA-1197-6-78,  1204-8-78, 

87  I.D.  450  (1980) 
IBCA-1434-2-81,  88  I.O.  979 

(1981) 
IBCA-1280-7-79,  88  I.O.  1065 

(1981) 
IBCA-1229-8-79  (Feb.  12,  1982) 
IBCA-1 350-4-80  (Apr.  14,  1982) 
IBCA-1474-6-81,  89  I.O.  92 

(1982) 
IBCA-1506-8-81,  89  I.O.  233 

(1982) 
IBCA-1550-2-82,  89  I.D.  365 

(1982) 
IBCA-1 381-8-80  (Dec.  23,  1982) 

IBCA-1603-7-82,    89   I.D.    583 

(1982) 
IBCA-1576-5-82    (Jan.    31,    1983) 
IBCA-1 591-6-82  &   1605-7-82, 

90   I.D.    41    (1983) 
IBCA-1 346-4-80   (May    26,    1983) 
IBCA-1638-11-82,    90   I.O.    230 

(1983) 
IBCA-1640-12-82,    90   I.D.    228 

(1983) 
IBCA-1303-9-79,    90   I.O.    401 

(1983) 
IBCA-1681-6-83    (Oct.    28,    1983) 
IBCA-1682-6-83,    90   I.D.    441 

(1983) 
IBCA-1508-8-81,    91    I.D.    71 

(1984) 
IBCA-1 540-1 2-81    (Apr.    9,    1984) 
54   IBLA   309   (Apr.    30,    1981) 
-   IBCA-1420-1-81,    88   I.O.    324 
(1981) 
IBCA-1681-6-83    (Oct.    28,    1983) 

601(4)    IBCA-1471-6-81,    88    I.D.    809 

(1981) 

602 IBCA-1640-12-82,    90   I.D.    228 

(1983) 

602(a)    IBCA-1640-12-82,    90   I.D.    228 

(1983) 

602(a)(2)   IBCA-1591-6-82  &   1605-7-82, 

90   I.D.    41    (1983) 

602(a)(4)   54   IBLA   309   (Apr.    30,    1981) 

604 IBCA-1331-2-80   (Sept.    15,    1981) 

.D.    401 
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IBCA-1303-9-79,    90 

(1983) 
IBCA-1413-12-80,    88 

(1981) 
IBCA-1434-2-81,    88    I. 

(1981) 
IBCA-1280-7-79,    88   I.D.    1065 

(1981) 
IBCA-1299-8-79   (Feb.    12,    1982) 
IBCA-1311-10-79,    89    I.D.    30 

(1982) 
IBCA-1313-11-79   (Sept.    17,    1982) 
IBCA-1471-6-81,    88    I.D.    809 

(1981) 
IBCA-1506-8-81,    89   I.D.    233 

(1982) 
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sec.   605(a) 


605(b) 


605(c)  — 
605(c)(1) 


606 


607(d) 


611 


-  IBCA-1 550-2-82,  89  I.D.  365 

(1982) 
IBCA-1591-6-82  &  1605-7-82, 

90  I.D.  41  (1983) 
IBCA-1635-11-82  (June  7,  1983) 
IBCA-1536-3-82,  90  I.D.  297 

(1983) 

-  IBCA-1640-12-82,  90  I.D.  228 

(1983) 
IBCA-1725-9-83  (Nov.  14,  1983) 
IBCA-1711-8-83,  90  I.D.  494 

(1983) 
IBCA-17 76-2-84  (Feb.  29,  1984) 

-  IBCA-1681-6-83  (Oct.  28,  1983) 

-  IBCA-1511-9-81,  90  I.D.  491 

(1983) 

-  IBCA-1359-5-80,  90  I.D.  69 

(1983) 
IBCA-1646-1-83,  90  I.D.  226 

(1983) 
IBCA-1618-9-82  (Nov.  4,  1983) 

-  IBCA-1471-6-81,  88  I.D.  809 

(1981) 
IBCA-1447-3-81,  89  I.D.  92 

(1982) 
IBCA-1506-8-81,  89  I.D.  233 

(1982) 
IBCA-1640-12-82,  90  I.D.  228 

(1983) 
IBCA-1672-4-83,  90  I.D.  379 

(1983) 
IBCA-1429-2-81,  91  I.D.  149 

(1984) 

-  IBCA-1413-12-80,  88  I.D.  722 

(1981) 
IBCA-1434-2-81,  88  I.D.  979 

(1931) 
IBCA-1280-7-79,  88  I.D.  1065 

(1981) 
IBCA-1299-8-79  (Feb.  12,  1982) 
IBCA-1311-10-79,  89  I.D.  30 

(1982) 
IBCA-1527-10-81  (Mar.  25,  1982) 
IBCA-1506-8-81,  89  I.D.  233 

(1982) 
IBCA-1313-11-79  (Sept.  17,  1982) 
IBCA-1635-11-82  (June  7,  1983) 
IBCA-1681-6-83  (Oct.  28,  1983) 
11  I3IA  285,  90  I.D.  389  (1983) 


TITLE  42: 


sec.    1746 62  IBLA 

1983 80  IBLA 

1988 11  IBIA 

65  IBLA 

84  IBLA 

2098 63  IBLA 

4321 56  IBLA 

58  IBLA 

62  IBLA 

70  IBLA 

73  IBLA 

75  IBLA 

82  IBLA 

84  IBLA 

4321-4335 45  IBLA 

45  IBLA 


187  (Mar. 
200,  91  I 
285,  90  I 
26  (June 
236,  92  I 
53  (Mar. 
284  (July 
332  (Oct. 
73  (Feb. 
214  (Jan. 
226  (May 
380  (Aug. 
39  (Sept. 
82  (Dec. 
159,  87  I 
171,  87  I 


9,  1982) 
.D.  197  (1984) 
.D.  389  (1983) 
22,  1982) 
•D.  1  (1985) 

30,  1982) 
28,  1981) 
16,  1981) 

25,  1982) 
24,  1983) 

31,  1983) 
31,  1983) 
12,  1984) 

5,    1984) 

.D.    14    (1980) 

•D.    21    (1980) 


sec.    4321-4347   46  IBLA  35   (Feb.    20,    1980) 

51    IBLA  154   (Nov.    26,    1980) 

55  IBLA   210   (June   18,    1981) 
69   IBLA   39   (Nov.    29,    1982) 
79    IBLA   323   (Mar.    21,    1984) 
84   IBLA  127   (Dec.    10,    1984) 

4321-4361   11    IBIA   249,    90   I.D.    329    (1983) 

56  IBLA  86,    88   I.D.    646   (1981) 
64    IBLA    346    (June    15,    1982) 

68    IBLA   26   (Oct.    21,    1982) 
79   IBLA   62    (Feb.    13,    1984) 

79  IBLA  94,    91    I.D.    115   (1984) 
81    IBLA   242    (June   7,    1984) 

81    IBLA   352   (June    25,    1984) 
81    IBLA   398   (June   29,    1984) 
84   IBLA  311,    92   I.D.    37   (1985) 
4321   et   seq.   —82   IBLA   303   (Sept.    5,    1984) 
M-36928,    87    I.D.    593   (1980) 
M-36900   (Supp.    I),    90   I.D.    345 
(1983) 

4331 45   IBLA  252   (Feb.    4,    1980) 

56   IBLA  258,    88    I.D.    665   (1981) 
58   IBLA   332   (Oct.    16,    1981) 

72  IBLA   261,    90   I.D.    189   (1983) 

80  IBLA    304    (May    4,    1984) 

4331-4335  82   IBLA   339   (Sept.    12,    1984) 

4331(b)   68   IBLA  96   (Oct.    26,    1982) 

M-36928,    87    I.D.    593   (1980) 

4332 45   IBLA   252   (Feb.    4,    1980) 

51    IBLA  154   (Nov.    26,    1980) 

55  IBLA  171   (June   11,   1981) 

56  IBLA  258,    88   I.D.    665   (1981) 
58   IBLA   332   (Oct.    16,    1981) 

60   IBLA  293   (Dec.    18,    1981) 
62   IBLA   73   (Feb.    25,    1982) 
64   IBLA   346   (June   15,    1982) 
68   IBLA  96   (Oct.    26,    1982) 

75  IBLA  16,    90   I.D.    352    (1983) 

76  IBLA  83   (Sept.    21,    1983) 

77  IBLA  174   (Nov.    17,    1983) 
80   IBLA  14   (Mar.    28,    1984) 

80  IBLA  251    (May   2,    1984) 

81  IBLA   271    (June   8,    1984) 

82  IBLA   324   (Sept.    7,    1984) 

84   IBLA   311,    92   I.D.    37   (1985) 

4332(2)(B)    84   IBLA  311,    92   I.D.    37    (1985) 

4332(2)(C)   73   IBLA   226    (May   31,    1983) 

79    IBLA  240   (Mar.    1,    1984) 
79   IBLA   323   (Mar.    21,    1984) 
84   IBLA   311,    92   I.D.    37   (1985) 

4332(B)   60   IBLA   293    (Dec.    18,    1981) 

4332(C)    45   IBLA   347   (Feb.    7,    1980) 

51    IBLA  154   (Nov.    26,    1980) 

57  IBLA   79   (Aug.    21,    1981) 
60  IBLA   293    (Dec.    18,    1981) 
68    IBLA  96   (Oct.    26,    1982) 

73  IBLA   39   (May  11,    1983) 
M-36938,    88   I.D.    903   (1981) 


4332(C)(1)- 

(v) gg   IBla 

4332(C)(ii)   73   IBLA 

4341-4  347 82   IBLA 

4601 4   OHA 

5  OHA 
5  OHA 
5  OHA 
5  OHA 
5  OHA 
5  OHA 


96  (Oct.  26,  1982) 
39  (May  11,  1983) 
339  (Sept.  12,  1984) 
211  (Nov.  24,  1981) 
9  (Aug.  11,  1982) 
96  (Feb.  25,  1983) 
232  (Jan.  12,  1984) 
245  (Jan.  27,  1984) 
263  (Feb.  8,  1984) 
293  (Mar.  21,  1984) 


United    States    Codes 


CCXLI 


TITLE   42:      Continued 


TITLE   42:      Continued 


sec.    4601-4655  4  OHA  86   (Oct.    31,    1980) 

5   OHA  143   (Aug.    19,    1983) 
5  OHA  168  (Sept.   15,    1983) 
5   OHA   325    (May   18,    1984) 

4601-4666   5  OHA   224   (Nov.    7,    1983) 

4601  et   seq.    —  4   OHA  82   (Sept.    18,    1980) 
4  OHA  117    (Feb.    13,    1981) 
4   OHA  166    (June   8,    1981) 
4   OHA  189   (Aug.    6,    1981) 
4   OHA  196   (Oct.    13,    1981) 
4   OHA   244    (Mar.    8,    1982) 

4601(6)   4   OHA  11    (May   12,    1980) 

4  OHA  86   (Oct.    31,    1980) 

4  OHA  166    (June   8,    1981) 

5  OHA  96   (Feb.    25,    1983) 
5   OHA   263   (Feb.    8,    1984) 

5  OHA  293    (Mar.    21,    1984) 
5   OHA   300   (Apr.    16,    1984) 

4601(7) 4  OHA  86   (Oct.    31,    1980) 

4601(7)(A)   4   OHA  192   (Aug.    20,    1931) 

4601(7)(B)   4  OHA  192    (Aug.    20,    1981) 

4601(8) 4   OHA  86   (Oct.    31,    1980) 

4602(a)   4  OHA  107    (Jan.    23,    1981) 

4  OHA  160   (Apr.    29,    1981) 
4603 4  OHA  11   (May  12,    1980) 

5  OHA  53   (Nov.    9,    1982) 
4621 5  OHA   232   (Jan.    12,    1984) 

5   OHA   251    (Feb.    8,    1984) 

4621-4638  4  OHA  278  (June   1,    1982) 

4622 4   OHA  1    (Apr.    23,    1980) 

4  OHA   20   (June    23,    1980) 
4   OHA   36   (Aug.    6,    1980) 
4   OHA   53   (Aug.    19,    1980) 
4   OHA  86   (Oct.    31,    1980) 
4  OHA  173    (July  13,    1981) 
4  OHA  196   (Oct.    13,    1981) 
4   OHA   216   (Jan.    4,    1982) 
4   OHA   221    (Jan.    5,    1982) 
4  OHA   234   (Feb.    5,    1982) 
4   OHA  252   (Mar.    31,    1982) 
4  OHA   277   (May  17,    1982) 

4  OHA   278   (June   1,    1982) 

5  OHA  40   (Oct.    22,    1982) 
5   OHA  87    (Feb.    9,    1983) 

5  OHA   201    (Oct.    4,    1983) 
5   OHA   270   (Feb.    29,    1984) 
5  OHA   296   (Apr.    10,    1984) 

4622(a)   3  OHA  179   (Mar.    13,    1980) 

4  OHA   36   (Aug.    6,    1980) 

4  OHA  192   (Aug.    20,    1981) 

5  OHA  148    (Sept.    13,    1983) 
5  OHA  232    (Jan.    12,    1984) 

4622(a)(1)   3  OHA  173   (Jan.    31,    1980) 

4  OHA  117    (Feb.    13,    1981) 

5  OHA  84    (Jan.    20,    1983) 
5   OHA  104   (Mar.    15,    1983) 
5  OHA   205   (Oct.    4,    1983) 

4622(a)(2)   4  OHA  234   (Feb.    5,    1982) 

5  OHA  9   (Aug.    11,    1982) 
5   OHA  166   (Sept.    14,    1983) 
5   OHA   232    (Jan.    12,    1984) 

4622(c)   3  OHA  191    (Mar.    24,    1980) 

4  OHA   36   (Aug.    6,    1980) 
4  OHA  192   (Aug.    20,    1981) 

4  OHA  244   (Mar.    3,    1982) 

5  OHA  87    (Feb.    9,    1983) 
5  OHA  93    (Feb.    14,    1983) 
5   OHA  212   (Oct.    21,    1983) 


sec.    4623 3  OHA  168 

3  OHA  179 

4  OHA  11  ( 
4  OHA  20  ( 
4  OHA  24  ( 
4  OHA  39  ( 
4  OHA  123 
4  OHA  184 
4  OHA  238 

4  OHA  250 

5  OHA  53  ( 
5  OHA  60  ( 
5  OHA  180 
5  OHA  251 
5  OHA  270 
5  OHA  283 

4623(a) 4  OHA  107 

4   OHA  143 

4  OHA  160 

4   OHA  199 

4  OHA  240 

4623(a)(1)    4   OHA  33   ( 

4623(a)(1)(A)  -  3  OHA  168 

4  OHA  15  ( 

4  OHA  107 

4  OHA  229 
4623(a)(1)(B)  -  4  OHA  208 

5  OHA  221 
4623(a)(1)(C)  -  4  OHA  199 

4623(a)(2)  4  OHA  33  ( 

4624 4  OHA  11  ( 

4  OHA  30  ( 

4  OHA  33  ( 

4  OHA  250 

4  OHA  278 

4624(1) 4  OHA  101 

4624(2) 5  OHA  333 

4625 4  OHA  11  ( 

4626 4  OHA  11  ( 

4628 5  OHA  205 

4631 5  OHA  205 

4633 3  OHA  173 

4  OHA  101 

4  OHA  107 

4  OHA  156 

4  OHA  160 

4  OHA  278 

5  OHA  325 
4651 4  OHA  107 

4  OHA  278 

5  OHA  300 

4651(1) 5   OHA  300 

4651(2) 4  OHA  208 

4651(5) 3   OHA  179 

4  OHA  107 

4651(9) 5   OHA  175 

4652 5  OHA  148 

5  OHA  166 
4653 4  OHA  177 

4   OHA  208 

4  OHA  227 

4  OHA  272 

5  OHA  300 
4653(1) 5   OHA  58   ( 

5  OHA  300 

4653(2) 5   OHA  300 

4653(3) 4  OHA  153 

5   OHA  300 


(Jan. 

30,  1980) 

(Mar. 

13,  1980) 

May  12,  1980) 

June 

23,  1980) 

June 

24,  1980) 

Aug. 

12,  1980) 

(Feb. 

20,  1981) 

(July 

30,  1981) 

(Feb. 

8,  1982) 

(Mar. 

31,  1982) 

Nov. 

9,  1982) 

Dec. 

6,  1982) 

(Sept 

28,  1983) 

(Feb. 

8,  1984) 

(Feb. 

29,  1984) 

(Mar. 

8,  1984) 

(Jan. 

23,  1981) 

(Apr. 

9,  1981) 

(Apr. 

29,  1981) 

(Oct. 

22,  1981) 

(Feb. 

16,  1982) 

July 

30,  1980) 

(Jan. 

30,  1980) 

June 

11,  1980) 

(Jan. 

23,  1981) 

(  Jan. 

29,  1982) 

(Nov. 

12,  1981) 

(Nov. 

3,  1983) 

(Oct. 

22,  1981) 

July 

30,  1980) 

May  12,  1980) 

July 

2,  1980) 

July 

30,  1980) 

(Mar. 

31,  1982) 

(June 

1,  1982) 

(Jan. 

3,  1981) 

(June 

7,  1984) 

May  12,  1980) 

May  12,  1980) 

(Oct. 

4,  1983) 

(Oct. 

4,  1983) 

(Jan. 

31,  1980) 

(Jan. 

8,  1981) 

(Jan. 

23,  1981) 

(Apr. 

17,  1981) 

(Apr. 

29,  1981) 

(June 

1,  1982) 

(May 

18,  1984) 

(Jan. 

23,  1981) 

(June 

1,  1982) 

(Apr. 

16,  1984) 

(Apr. 

16,  1984) 

(Nov. 

12,  1981) 

(Mar. 

13,  1980) 

(Jan. 

23,  1981) 

(Sept 

.  15,  1983) 

(Sept 

.  13,  1983) 

(Sept 

.  14,  1983) 

(July 

14,  1981) 

(Nov. 

12,  1981) 

(Jan. 

18,  1982) 

(Apr. 

16,  1982) 

(Apr. 

16,  1984) 

Nov. 

9,  1982) 

(Apr. 

16,  1984) 

(Apr. 

16,  1984) 

(Apr. 

13,  1981) 

(Apr. 

16,  1984) 
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sec.  6501 68  IBLA  359  (Nov.  22,  1982) 

6501-6507  78  IBLA  115  (Dec.  22,  1983) 

6501  et  seq.  —  M-36940,  91  I.D.  1  (1984) 
6502 57  IBLA  71  (Aug.  20,  1981) 

68  IBLA  359  (Nov.  22,  1982) 

6508 78  IBLA  115  (Dec.  22,  1983) 

7151 66  IBLA  307  (Aug.  24,  1982) 

7152 66   IBLA  174   (Aug.    12,    1982) 

66   IBLA  265   (Aug.    17,    1982) 

7152(b)(5)   60   IBLA  331   (Dec.    22,    1981) 

7172 79   IBLA   286   (Mar.    20,    1984) 

7254 73  IBLA   73   (May   17,    1983) 

7401 68   IBLA  96   (Oct.    26,    1982) 

7401-7642  84  IBLA  236,  92  I.D.  1  (1985) 

7607(f) 84   IBLA  236,    92   I.D.    1   (1985) 

TITLE   43: 

sec.  2 62   IBLA   310   (Mar.    19,    1982) 

70  IBLA  75  (Jan.  11,  1983) 
84  IBLA  338  (Jan.  15,  1985) 
M-36910  (Supp.),  88  I.D.  909 
(1981) 

4 59  IBLA  170  (Oct.  26,  1981) 

6(b) 59  IBLA  364  (Nov.  9,  1981) 

21(i) 75   IBLA  242   (Aug.    24,    1983) 

42(b) 7  ANCAB  106,    89   I.D.    293   (1982) 

95-98(a)   M-36942,    88   I.D.    1090  (1981) 

102-106  63   IBLA   342,    89   I.D.    586   (1982) 

118(d) 75   IBLA  40   (Aug.    5,    1983) 

14! 4  ANCAB  173,    87   I.D.    123   (1980) 

45   IBLA  51    (Jan.    14,    1980) 
45   IBLA  264,    87   I.D.    34   (1980) 
52   IBLA  87,    88   I.D.    31   (1981) 
55   IBLA   20   (May   26,    1981) 
61    IBLA  149   (Jan.    18,    1982) 
66  IBLA   390   (Aug.    31,    1982) 
70   IBLA  228   (Jan.    24,    1983) 
74   IBLA  295   (July   27,    1983) 
78   IBLA   349   (Jan.    25,    1984) 
82   IBLA   257    (Aug.    29,    1984) 

141-142  81    IBLA  103   (May   30,    1984) 

141-143  51    IBLA  115   (Nov.    20,    1980) 

52  IBLA  87,    88    I.D.    31   (1981) 

53  IBLA  23  (Feb.  26,  1981) 
53  IBLA  279  (Mar.  24,  1981) 
55  IBLA  23  (May  26,  1981) 
58  IBLA  260  (Oct.  6,  1981) 

142 45  IBLA  51  (Jan.  14,  1980) 

52  IBLA  87,  88  I.D.  31  (1981) 
55  IBLA  20  (May  26,  1981) 

58  IBLA  188  (Sept.  28,  1981) 
61  IBLA  149  (Jan.  18,  1982) 
66  IBLA  390  (Aug.  31,  1982) 
70  IBLA  228  (Jan.  24,  1983) 
78  IBLA  349  (Jan.  25,  1984) 
81  IBLA  103  (May  30,  1984) 
154 47  IBLA  121  (Apr.  28,  1980) 

53  IBLA  42  (Feb.  26,  1981) 

54  IBLA  8  (Apr.  6,  1981) 
66  IBLA  92  (July  30,  1982) 

66  IBLA  328  (Aug.  25,  1982) 

67  IBLA  32  (Sept.  7,  1982) 
81  IBLA  402  (June  29,  1984) 

158 47  IBLA  223  (May  13,  1980) 

49  IBLA  87  (July  22,  1980) 

54  IBLA  38.,  88  I.D.  437  (1981) 

69  IBLA  343  (Dec.  28,  1982) 
84  IBLA  344  (Jan.  16,  1985) 


161 48  IBLA  329  (July  3,  1980) 

52  IBLA  198  (Jan.  26,  1981) 

67  IBLA  317  (Oct.  1,  1982) 
75  IBLA  236  (Aug.  24,  1983) 
78  IBLA  300  (Jan.  10,  1984) 
81  IBLA  74  (May  23,  1984) 
84  IBLA  192  (Dec.  21,  1984) 

161  et  seq.  —46  IBLA  165  (Mar.  21,  1980) 
164 46  IBLA  165  (Mar.  21,  1980) 

84  IBLA  192  (Dec.  21,  1984) 

169 74  IBLA  373,  90  I.D.  338  (1983) 

170 74  IBLA  1  (June  21,  1983) 

171 80  IBLA  101  (Apr.  3,  1984) 

182 48  IBLA  263  (June  30,  1980) 

51  IBLA  132  (Nov.  20,  1980) 
185 48  IBLA  51  (May  29,  1980) 

48  IBLA  76  (May  29,  1980) 

68  IBLA  279  (Nov.  17,  1982) 

74  IBLA  373,  90  I.D.  338  (1983) 

189 48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 
48  IBLA  373  (July  11,  1980) 

58  IBLA  21  (Sept.  16,  1981) 

59  IBLA  170  (Oct.  26,  1981) 
190 48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 
48  IBLA  373  (July  11,  1980) 

58  IBLA  21  (Sept.  16,  1981) 

59  IBLA  170  (Oct.  26,  1981) 

201 48  IBLA  329  (July  3,  1980) 

211(b)  57  IBLA  333  (Sept.  I,  1981) 

218 71  IBLA  109  (Feb.  28,  1983) 

226(c)  71  IBLA  209  (Mar.  15,  1983) 

251 66  IBLA  71  (July  29,  1982) 

270 57  IBLA  95  (Aug.  25,  1981) 

74  IBLA  373,  90  I.D.  338  (1983) 

270-1 45   IBLA   28   (Jan.    14,    1980) 

50   IBLA  61    (Sept.    15,    1980) 

50  IBLA  353  (Oct.  16,  1980) 

51  IBLA  165  (Nov.  26,  1980) 

54  IBLA  346  (May  12,  1981) 

55  IBLA  305  (June  25,  1981) 
72  IBLA  13  (Apr.  4,  1983) 
77  IBLA  130  (Nov.  15,  1983) 
81  IBLA  303  (June  15,  1984) 

270-1—270-3  -  5  ANCAB  195  (Mar.  31,  1981) 
45  IBLA  28  (Jan.  14,  1980) 

45  IBLA  43  (Jan.  14,  1980) 

46  IBLA  56  (Feb.  22,  1980) 
46  IBLA  165  (Mar.  21,  1980) 
46  IBLA  177  (Mar.  21,  1980) 
46  IBLA  303  (Mar.  31,  1980) 
46  IBLA  326  (Apr.  4,  1980) 

46  IBLA  373  (Apr.  8,  1980) 

47  IBLA  58  (Apr.  14,  1980) 
47  IBLA  241  (May  13,  1980) 

47  IBLA  249  (May  13,  1980) 

48  IBLA  229  (June  17,  1980) 

48  IBLA  377  (July  11,  1980) 

49  IBLA  213  (Aug.  11,  1980) 

51  IBLA  165  (Nov.  26,  1980) 

52  IBLA  222  (Jan.  30,  1981) 

53  IBLA  208,  88  I.D.  373  (1981) 

53  IBLA  306  (Mar.  25,  1981) 

54  IBLA  295  (Apr.  29,  1981) 
54  IBLA  306  (Apr.  29,  1981) 

54  IBLA  346  (May  12,  1981) 

55  IBLA  305  (June  25,  1981) 


United  States  Codes 


CCXLIII 


TITLE  43:   Continued 


TITLE  43:   Continued 


270-1—270-3  -56  IBLA 

56  IBLA 

59  IBLA 

59  IBLA 

59  IBLA 

60  IBLA 
60  IBLA 
60  IBLA 
60  IBLA 
60  IBLA 

60  IBLA 

61  IBLA 
61  IBLA 
61  IBLA 
61  IBLA 
61  IBLA 

61  IBLA 

62  IBLA 

63  IBLA 
63  IBLA 
63  IBLA 

63  IBLA 

64  IBLA 
64  IBLA 
64  IBLA 
64  IBLA 
64  IBLA 

64  IBLA 

65  IBLA 

65  IBLA 

66  IBLA 
66  IBLA 

66  IBLA 

67  IBLA 

70  IBLA 

71  IBLA 

71  IBLA 

72  IBLA 

76  IBLA 

77  IBLA 
77  IBLA 

77  IBLA 

78  IBLA 
84  IBLA 
84  IBLA 

270-2 53  IBLA 

60  IBLA 

61  IBLA 
270-3 51  IBLA 

54  IBLA 

60  IBLA 

61  IBLA 
66  IBLA 
78  IBLA 
80  IBLA 

270-11 64  IBLA 

270-12 64  IBLA 

274 72  IBLA 

78  IBLA 

279 59  IBLA 

291 45  IBLA 

j  48  IBLA 

i  59  IBLA 

!  76  IBLA 

78  IBLA 

84  IBLA 

291-298 45  IBLA 

291-300 45  IBLA 


69  (July  10,  1981) 
242,  88  I.D.  663  (1981) 

345  (Nov.  5,  1981) 
361  (Nov.  9,  1981) 
384  (Nov.  9,  1981) 
14  (Nov.  16,  1981) 
101  (Nov.  19,  1981) 
214  (Nov.  27,  1981) 
252  (Dec.  4,  1981) 
394  (Dec.  23,  1981) 
399  (Dec.  28,  1981) 
1  (Dec.  28,  1981) 
181  (Jan.  26,  1982) 
189  (Jan.  26,  1982) 
282  (Feb.  2,  1982) 

316  (Feb.  8,  1982) 
399  (Feb.  22,  1982) 
90  (Feb.  25,  1982) 
64  (Mar.  30,  1982) 
74  (Mar.  30,  1982) 
335  (Apr.  28,  1982) 
343  (Apr.  28,  1982) 
72  (May  10,  1982) 
97  (May  17,  1982) 
167  (May  25,  1982) 
180  (May  26,  1982) 
289  (June  4,  1982) 
304  (June  8,  1982) 
26  (June  22,  1982) 

317  (July  15,  1982) 
38  (July  23,  1982) 
77  (July  29,  1982) 
367  (Aug.  27,  1982) 
157  (Sept.  20,  1982) 
369  (Feb.  3,  1983) 
63  (Feb.  22,  1983) 
394  (Mar.  30,  1983) 

13  (Apr.  4,  1983) 
264  (Oct.  18,  1983) 
130  (Nov.  15,  1983) 
321  (Dec.  1,  1983) 
347  (Dec.  5,  1983) 
196  (Jan.  5,  1984) 
150  (Dec.  12,  1984) 
350  (Jan.  17,  1985) 
208,  88  I.D.  373  (1981) 

14  (Nov.  16,  1981) 
282  (Feb.  2,  1982) 

165  (Nov.  26,  1980) 

346  (May  12,  1981) 
14  (Nov.  16,  1981) 
282  (Feb.  2,  1982) 
367  (Aug.  27,  1982) 

196  (Jan.  5,  1984) 
221  (Apr.  30,  1984) 
97  (May  17,  1982) 
97  (May  17,  1982) 

197  (Apr.  19,  1983) 
255,  91  I.D.  14  (1984) 
337  (Nov.  5,  1981) 
127  (Jan.  23,  1980) 
329  (July  3,  1980) 
155  (Oct.  26,  1981) 

48  (Sept.  19,  1983) 
311  (Jan.  12,  1984) 

166  (Dec.  19,  1984) 
127  (Jan.  23,  1980) 
127  (Jan.  23,  1980) 


sec.      291-301 45  IBLA 

55  IBLA 

59  IBLA 

291-302 63  IBLA 

291   et_  seq.   —  M-36937 

299 45  IBLA 

48  IBLA 

52  IBLA 

59  IBLA 

67  IBLA 

76  IBLA 

78  IBLA 

79  IBLA 
79  IBLA 

M-36937 

300 46  IBLA 

50  IBLA 
M-36914 
(1983) 

315 45  IBLA 

47  IBLA 

48  IBLA 

48  IBLA 

49  IBLA 

50  IBLA 

51  IBLA 

52  IBLA 

53  IBLA 
53  IBLA 
53  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
58  IBLA 

58  IBLA 

59  IBLA 
59  IBLA 
61  IBLA 

65  IBLA 

66  IBLA 

67  I3LA 

70  IBLA 

71  IBLA 
75  IBLA 

75  IBLA 

76  IBLA 
76  IBLA 
76  IBLA 
78  IBLA 

315-315f 48  IBLA 

65  IBLA 

66  IBLA 
315-315n 51  IBLA 

53  IBLA 

53  IBLA 

55  IBLA 

58  IBLA 

315-315o 80  IBLA 

315-315o-l   75  IBLA 

315  et_  seq.    —45  IBLA 

48  IBLA 

64  IBLA 

70  IBLA 

75  IBLA 

82  IBLA 
M-36914 
(1981) 


127  (Jan. 
257  (June 
155  (Oct. 
260  (Apr. 
I.D. 
127  (Jan. 
329  (July 
390  (Feb. 
155  (Oct. 
304,  89  I 
276  (Oct. 
155  (Dec. 
76  (Feb. 
255  (Mar. 
,  88  I.D. 
101  (Feb. 
154  (Sept 
(Supp.    I 


23,  1980) 

22,  1981) 
26,  1981) 
19,  1982) 
813  (1981) 

23,  1980) 
3,  1980) 

24,  1981) 
26,  1981) 

.D.  496  (1982) 

18,  1983) 

29,  1983) 
16,  1984) 

5,  1984) 

813  (1981) 

29,  1980) 
.  30,  1980) 
I),  90  I.D.  81 


127  (Jan.  23,  1980) 
71  (Apr.  21,  1980) 
365  (July  11,  1980) 
373  (July  11,  1980) 
251  (Aug.  18,  1980) 
235  (Sept.  30,  1980) 
115  (Nov.  20,  1980) 
52  (Jan.  6,  1981) 
23  (Feb.  26,  1981) 
208,  88  I.D.  373  (1981) 
279  (Mar.  24,  1981) 
23  (May  26,  1981) 
68  (June  1,  1981) 
131  (June  3,  1981) 
332  (June  26,  1981) 
21  (Sept.  16,  1981) 
260  (Oct.  6,  1981) 
170  (Oct.  26,  1981) 


182  (Oct. 
381  (Feb. 


27,  1981) 
17,  1982) 


196  (June  29,  1982) 
71  (July  29,  1982) 
293  (Sept.  29,  1982) 
348  (Feb.  3,  1983) 
46  (Feb.  18,  1983) 
44  (Aug.  5,  1983) 
192  (Aug.  22,  1983) 
17  (Sept.  6,  1983) 
83  (Sept.  21,  1983) 
170  (Sept.  30,  1983) 
255,  91  I.D.  14  (1984) 
385  (July  11,  1980) 
231  (July  9,  1982) 
109  (Aug.  10,  1982) 
115  (Nov.  20,  1980) 
23  (Feb.  26,  1981) 
279  (Mar.  24,  1981) 
23  (May  26,  1981) 
260  (Oct.  6,  1981) 
42  (Mar.  28,  1984) 
44  (Aug.  5,  1983) 
127  (Jan.  23,  1980) 
329  (July  3,  1980) 
293  (June  7,  1982) 
348  (Feb.  3,  1983) 
301  (Aug.  39,  1983) 
265  (Aug.  29,  1984) 
(Supp.  I),  88  I.D.  1055 


CCXLIV 


United  States  Codes 


TITLE  43:   Continued 


TITLE  43:   Continued 


31 5a 

--48 
55 
64 
65 
66 
71 
76 
80 

315a- 

-315r  — 

--50 
55 
61 
65 
67 
70 
71 
75 
76 

315a 

et  seq. 

-  M- 

IBLA  385  (July  11,  1980) 
IBIA  68  (June  1,  1981) 
IBLA  293  (June  7,  1982) 
IBLA  196  (June  29,  1982) 
IBLA  109  (Aug.  10,  1982) 
IBLA  46  (Feb.  18,  1983) 
IBLA  170  (Sept.  30,  1983) 
IBLA  42  (Mar.  28,  1984) 
IBLA  235  (Sept.  30,  1980) 
IBLA  68  (June  1,  1981) 
IBLA  381  (Feb.  17,  1982) 
IBLA  196  (June  29,  1982) 
IBLA  293  (Sept.  29,  1982) 
IBLA  348  (Feb.  3,  1983) 
IBLA  46  (Feb.  18,  1983) 
IBLA  40  (Aug.  5,  1983) 
IBLA  170  (Sept.  30,  1983) 
-36914  (Supp.),  88  I.D.  253 
(1981) 

315b 56  IBLA  258,  88  I.D.  665  (1981) 

75  IBLA  301  (Aug.  29,  1983) 
80  IBLA  42  (Mar.  28,  1984) 
80  IBLA  168  (Apr.  13,  1984) 

315f 51  IBLA  115  (Nov.  20,  1980) 

53  IBLA  23  (Feb.  26,  1981) 
53  IBLA  279  (Mar.  24,  1981) 
55  IBLA  23  (May  26,  1981) 
58  IBLA  21  (Sept.  16,  1981) 
58  IBLA  213  (Sept.  29,  1981) 

58  IBLA  260  (Oct.  6,  1981) 

59  IBLA  170  (Oct.  26,  1981) 
59  IBLA  182  (Oct.  27,  1981) 

64  IBLA  379  (June  15,  1982) 

66  IBLA  150  (Aug.  10,  1982) 

67  IBLA  140  (Sept.  16,  1982) 

70  IBLA  126  (Jan.  13,  1983) 

71  IBLA  1  (Feb.  9,  1983) 

73  IBLA  82  (May  18,  1983) 

74  IBLA  20  (June  24,  1983) 

75  IBLA  192  (Aug.  22,  1983) 

76  IBLA  205  (Oct.  11,  1983) 

79  IBLA  234  (Feb.  29,  1984) 

80  IBLA  1  (Mar.  27,  1984) 

81  IBLA  58  (May  22,  1984) 

315g 52  IBLA  156,  88  I.D.  232  (1981) 

52  IBLA  246  (Feb.  6,  1981) 

53  IBLA  153  (Mar.  12,  1981) 
58  IBLA  115  (Sept.  24,  1981) 
58  IBLA  329  (Oct.  16,  1981) 
61  IBLA  8  (Dec.  29,  1981) 

68  IBLA  11  (Oct.  18,  1982) 
315g(c)  52  IBLA  156,  88  I.D.  232  (1981) 

53  IBLA  153  (Mar.  12,  1981) 

315g(d)  61  IBLA  8  (Dec.  29,  1981) 

315g-l 53  IBLA  153   (Mar.    12,    1981) 

315h-315m  48   IBLA   385    (July  11,    1980) 

65  IBLA   231   (July  9,    1982) 

66  IBLA  109   (Aug.    10,    1982) 
315m 50  IBLA   284    (Oct.    6,    1980) 

69  IBLA  333   (Dec.    28,    1982) 
75   IBLA   301   (Aug.    29,    1983) 

315m-l- 

315ai-4 75   IBLA  44   (Aug.    5,    1983) 

315n 48   IBLA  385   (July  11,    1980) 

65  IBLA  231   (July  9,    1982) 

66  IBLA  109   (Aug.    10,    1982) 
315p 53  IBLA  153   (Mar.    12,    1981) 


316 47   IBLA   363   (May   21,   1980) 

64  IBLA  318   (June  10,    1982) 

316m 47   IBLA   363   (May   21,    1980) 

321 46   IBLA  140   (Mar.    19,    1980) 

48  IBLA  263  (June  30,  1980) 
59  IBLA  276  (Oct.  29,  1981) 
61    IBLA  149   (Jan.   18,    1982) 

65  IBLA   338   (July  15,    1982) 

66  IBLA   71   (July   29,    1982) 

69  IBLA  341    (Dec.    28,    1982) 
73   IBLA  220  (May   27,    1983) 
75   IBLA   236   (Aug.    24,    1983) 

77  IBLA   325   (Dec.    5,    1983) 

78  IBLA  330   (Jan.    24,    1984) 

80  IBLA  283   (May  4,    1984) 
82   IBLA  1    (July   2,    1984) 
82   IBLA   34   (July  10,    1984) 
82   IBLA  97   (July   23,    1984) 

84   IBLA  96,    91   I.D.    359   (1984) 
M-36914   (Supp.),    88   I.D.    253 

(1981) 
M-36914   (Supp.    I),    88   I.D.    1055 
(1981) 

321-323  57   IBLA   370   (Sept.    8,    1981) 

321-324   55   IBLA  59   (May   29,    1981) 

321-339   55   IBLA  59   (May   29,    1981) 

55   IBLA  83   (June   1,    1981) 

73  IBLA  165   (May   24,    1983) 

74  IBLA  239   (July  19,    1983) 

79  IBLA  234   (Feb.    29,    1984) 

81  IBLA  58   (May   22,    1984) 

82  IBLA  9  (July  2,  1984) 
322 66  IBLA  71  (July  29,  1982) 

73  IBLA  165  (May  24,  1983) 

75  IBLA  236  (Aug.  24,  1983) 

324 84  IBLA  96,  91  I.D.  359  (1984) 

325 46  IBLA  140  (Mar.  19,  1980) 

74  IBLA  239  (July  19,  1983) 

326 62  IBLA  310  (Mar.  19,  1982) 

327 55  IBLA  83  (June  1,  1981) 

75  IBLA  236  (Aug.  24,  1983) 

84  IBLA  96,  91  I.D.  359  (1984) 

328 75   IBLA  236   (Aug.    24,    1983) 

329 48   IBLA  51   (May   29,    1980) 

48  IBLA  76  (May  29,  1980) 
55  IBLA  83  (June  1,  1981) 
68    IBLA   279   (Nov.    17,    1982) 

333 68   IBLA  279   (Nov.    17,    1982) 

334 51    IBLA  132   (Nov.    20,    1980) 

68   IBLA  279   (Nov.    17,    1982) 

336 68   IBLA   279   (Nov.    17,    1982) 

371 47   IBLA  12    (Apr.    10,    1980) 

372 M-36914   (Supp.    I),    88   I.D.    1055 

(1981) 

383 M-36914  (Supp.  I),  88  I.D.  1055 

(1981) 

387 77  IBLA  137  (Nov.  15,  1983) 

415f 66  IBLA  150  (Aug.  10,  1982) 

67  IBLA  140  (Sept.  16,  1982) 

70  IBLA  196  (Jan.  21,  1983) 
416 47  IBLA  12  (Apr.  10,  1980) 

51  IBLA  285  (Dec.  15,  1980) 

52  IBLA  56  (Jan.  6,  1981) 
54  IBIA  8  (Apr.  6,  1981) 

54  IBLA  103  (Apr.  15,  1981) 

55  IBIA  42  (May  28,  1981) 
55  IBIA  59  (May  29,  1981) 


United    States    Codes 


CCXLV 
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416 57  IBIA  370  (Sept.  8,  1981) 

66  IBLA  100  (Aug.  4,  1982) 
81  IBLA  402  (June  29,  1984) 

4  OHA  166  (June  8,  1981) 

5  OHA  286  (Mar.  16,  1984) 

424a 46   IBLA  140   (Mar.    19,    1980) 

432 66   IBLA  100   (Aug.    4,    1982) 

81  IBLA  402    (June    29,    1984) 

434 81    IBLA   402    (June    29,    1984) 

460q-460q-9   —82   IBLA  339   (Sept.    12,    1984) 
460q-5 74   IBLA   271    (July    25,    1983) 

82  IBLA  339   (Sept.    12,    1984) 

462 4  OHA  204   (Oct.    26,    1981) 

485g 4  OHA  204    (Oct.    26,    1981) 

491 5  OHA   286   (Mar.    16,    1984) 

492 4  OHA  204    (Oct.    26,    1981) 

603 M-36944,    89   I.D.    403   (1982) 

612(a) 82   IBLA  230   (Aug,    23,    1984) 

621 77   IBLA   380   (Dec.    7,    1983) 

641 48   ibla  250   (June    26,    1980) 

49  IBLA  221  (Aug.  12,  1980) 
643 4g   IBLA  250   (June    26,    1980) 

49  IBLA   221    (Aug.    12,    1980) 

661 5  ANCAB   174,    88    I.D.    352   (1981) 

65   IBLA   391   (July   23,    1982) 
77    IBLA  80   (Nov.    9,    1983) 
M-36914    (Supp.),    88   I.D.    253 

(1981) 
M-36914    (Supp.    I),   88   I.D.    1055 
(1981) 

666 M-36914    (Supp.    I),    88   I.D.    1055 

(1981) 

682a 45   IBLA  28    (Jan.   14,    1980) 

46   IBLA   265   (Mar.    27,    1980) 
48   IBLA  159   (June   9,    1980) 

54  IBLA   281    (Apr.    28,    1981) 

72  IBLA   373   (May   4,    1983) 

73  IBLA  156   (May   24,    1983) 

73  IBLA  167   (May   24,    1983) 

74  IBLA  4    (June    21,    1983) 
74   IBLA   285   (July   25,    1983) 
74   IBLA   350    (July    28,    1983) 
76   IBLA   20   (Sept.    6,    1983) 
79   IBLA    298   (Mar.    20,    1984) 

81  IBLA   366   (June   27,    1984) 

682a-682c   57   IBLA   74   (Aug.    20,    1981) 

682a-682e  73   IBLA  27    (May   9,    1983) 

74   IBLA   350    (July    28,    1983) 

687 82   IBLA   247    (Aug.    28,    1984) 

687a 46   IBLA  239   (Mar.    27,    1980) 

50  IBLA  69   (Sept.    17,    1980) 
50   IBLA   290   (Oct.    7,    1980) 

55  IBLA   223   (June   18,    1981) 
57   IBLA  95   (Aug.    25,    1981) 
59   IBLA   337    (Nov.    5,    1981) 

64  IBLA   318   (June   10,    1982) 

65  IBLA  94    (June   23,    1982) 
70  IBLA  171    (Jan.    20,    1983) 
74   IBLA  295   (July   27,    1983) 

82  IBLA  247  (Aug.  28,  1984) 
687a-687a-5  —74  IBLA  295  (July  27,  1983) 
687a-687a-6  —82  IBLA  247  (Aug.  28,  1984) 
687a-l   46   IBLA   239    (Mar.    27,    1980) 

50  IBLA  69  (Sept.  17,  1980) 
53  IBLA  208,  88  I.D.  373  (1981) 
55  IBLA  223  (June  18,  1981) 
57  IBLA  95  (Aug.  25,  1981) 


sec.      687a 70  IBLA 

74  IBLA 

77  IBLA 

687a-6 82  IBLA 

84  IBLA 

697 47  IBLA 

719 51  IBLA 

720 51  IBLA 

732 45  IBLA 

51  IBLA 

65  IBLA 
732-736 46  IBLA 

67  IBLA 

733 11  IBIA 

733-736 45  IBLA 

46  IBLA 

46  IBLA 

48  IBLA 

48  IBLA 
51  IBLA 

7  51 70  IBIA 

70  IBLA 

7  52 58  IBIA 

70  IBLA 

753 70  IBLA 

772 47  IBIA 

77  IBIA 

773 70  IBLA 

851 50  IBLA 

58  IBLA 

78  IBLA 
80  IBLA 
80  IBLA 

80  IBLA 

81  IBLA 
852 50  IBIA 

66  IBIA 
80  IBIA 
80  IBIA 

80  IBLA 

81  IBLA 

852(a) 50  IBLA 

852(a)(1)  50  IBLA 

852(b) 78  IBIA 

80  IBLA 

852(d)(1) 50  IBIA 

869 46  IBLA 

46  IBIA 

49  IBIA 

58  IBLA 

59  IBIA 

71  IBIA 
73  IBLA 
77  IBLA 

81  IBIA 
81  IBLA 

869-869-3  79  IBLA 

869-869-4  46  IBIA 

62  IBIA 

64  IBIA 

77  IBIA 

81  IBLA 

82  IBIA 

869(c) 49  IBLA 

869-1 51  IBLA 

73  IBLA 

76  IBLA 


171  (Jan.  20,  1983) 
295  (July  27,  1983) 
20  (Oct.  31,  1983) 
247  (Aug.  28,  1984) 
119  (Dec.  10,  1984) 
17,  87  I.D.  143  (1980) 
368  (Dec.  30,  1980) 
368  (Dec.  30,  1980) 
87  (Jan.  17,  1980) 
368  (Dec.  30,  1980) 
44  (June  23,  1982) 
257  (Mar.  27,  1980) 
121  (Sept.  16,  1982) 
155,  90  I.D.  165  (1983) 
87  (Jan.  17,  1980) 
132  (Mar.  19,  1980) 
198  (Mar.  24,  1980) 
123  (May  30,  1980) 
377  (July  11,  1980) 
368  (Dec.  30,  1980) 
75  (Jan.  11,  1983) 
383  (Feb.  8, 
52  (Sept.  21 
75  (Jan.  11,  1983) 
75  (Jan.  11,  1983) 
315  (May  19,  1980) 
106  (Nov.  14,  1983) 
75  (Jan.  11,  1983) 
367  (Oct.  21,  1980) 
213  (Sept.  29,  1981) 
255,  91  I.D.  14  (1984) 
1  (Mar.  27,  1984) 
195  (Apr.  24,  1984) 
354,  91  I.D.  212  (1984) 
23  (May  15,  1984) 
367  (Oct.  21,  1980) 
367  (Aug.  27,  1982) 
1  (Mar.  27,  1984) 
195  (Apr.  24,  1984) 
354,  91  I.D.  212  (1984) 
23  (May  15,  1984) 
367  (Oct.  21,  1980) 
367  (Oct.  21,  1980) 
255,  91  I.D.  14  (1984) 
354,  91  I.D. 
367  (Oct.  21 
21 


1983) 
,  1981) 


177  (Mar, 
213  (Mar. 
256  (Aug. 
21  (Sept. 


212  (1984) 

1980) 

1980) 
27,  1980) 
18,  1980) 
16,  1981) 


320  (Nov.  4,  1981) 
178  (Mar.  10,  1983) 
82  (May  18,  1983) 
174  (Nov.  17,  1983) 
29  (May  17,  1984) 
222  (June  6,  1984) 
48  (Feb.  9,  1984) 
213  (Mar.  27,  1980) 
198  (Mar.  9,  1982) 
379  (June  15,  1982) 
174  (Nov.  17,  1983) 
29  (May  17,  1984) 
162  (Aug.  6,  1984) 
256  (Aug.  18,  1980) 
212  (Dec.  10,  1980) 
82  (May  18,  1983) 
301,  90  I.D.  464  (1983) 


CCXLVI 


United    States    Codes 
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869-1 77   IBLA  174   (Nov.    17,    1983) 

78  IBLA  355  (Jan.  25,  1984) 
82   IBLA  162   (Aug.    6,    1984) 

869-2 81    IBLA   29   (May   17,    1984) 

870 50   IBLA   382    (Oct.    22,    1980) 

870(c)   50  IBLA   382   (Oct.    22,    1980) 

871a 50  IBLA  382    (Oct.    22,    1980) 

872 70  IBLA  46    (Jan.    10,    1983) 

75   IBLA   396   (Sept.    2,    1983) 
898 54   IBLA  174    (Apr.    21,    1981) 

66   IBLA  191    (Aug.    13,    1982) 

904 67   IBLA  8   (Sept.    1,    1982) 

912 48   IBLA  118   (May   30,    1980) 

932 53  IBLA  159   (Mar.    12,    1981) 

55  IBLA  151  (June  8,  1981) 

55  IBLA  360  (June  26,  1981) 

64  IBLA  318  (June  10,  1982) 

72  IBLA  125  (Apr.  18,  1983) 

74  IBLA  275  (July  25,  1983) 
77  IBLA  270  (Nov.  30,  1983) 
82  IBLA  6  (July  2,  1984) 

5  OHA  286  (Mar.  16,  1984) 

934 68   IBLA  142,    89   I.D.    561    (1982) 

934-939  68   IBLA  142,    89    I.D.    561   (1982) 

937 68   IBLA  142,    89   I.D.    561   (1982) 

945 5  ANCAB   354    (July   24,   1981) 

7  ANCAB   43,    89   I.D.    219   (1982) 
51    IBLA  212   (Dec.    10,    1980) 

81  IBLA   29   (May  17,    1984) 
946 47    IBLA  155    (May    6,    1980) 

77   IBLA  80   (Nov.    9,    1983) 

946-949  47   IBLA  155   (May   6,    1980) 

950 68   IBLA  142,    89   I.D.    561    (1982) 

951 47   IBLA  155   (May   6,    1980) 

956 65  IBLA   391   (July   23,    1982) 

75  IBLA  153,    90   I.D.    382   (1983) 
77    IBLA  80   (Nov.    9,    1983) 

79  IBLA  345   (Mar.    22,    1984) 

959 5  ANCAB  174,    88   I.D.    352   (1981) 

47   IBLA  71    (Apr.    21,    1980) 
51    IBLA   390   (Dec.    31,    1980) 

56  IBLA  139  (July  20,  1981) 
63   IBLA  176   (Apr.    8,    1982) 

65  IBLA  391  (July  23,  1982) 
68   IBLA  96   (Oct.    26,    1982) 

73  IBLA  199   (May    26,    1983) 
77   IBLA  80   (Nov.    9,    1983) 

961 48   IBLA   233    (June   17,    1980) 

49    IBLA   23   (July  15,    1980) 
55   IBLA  218   (June   18,    1981) 

55  IBLA   390    (June    30,    1981) 

56  IBLA  167    (July   20,    1981) 

57  IBLA  215  (Aug.  27,  1981) 
60  IBLA  163    (Nov.    24,    1981) 

60  IBLA  221   (Nov.    30,    1981) 

61  IBLA   343   (Feb.    11,    1982) 

63  IBLA  9   (Mar.    25,    1982) 

64  IBLA  164  (May  25,  1982) 

65  IBLA  144  (June  29,  1982) 

70  IBLA  39  (Jan.  10,  1983) 

71  IBLA  88  (Feb.  24,  1983) 
71  IBLA  352  (Mar.  28,  1983) 
77  IBLA  110  (Nov.  14,  1983) 

79  IBLA  5  (Feb.  2,  1984) 

80  IBLA  128  (Apr.  5,  1984) 

82  IBLA  289  (Aug.  31,  1984) 
9  71 68  IBLA  184  (Nov.  8,  1982) 

M-36937,    88   I.D.    813   (1981) 


971a-971e   64   IBLA   318   (June   10,    1982) 

975 7   ANCAB   8,    89   I.D.    118   (1982) 

975  et   seq.   —   7  ANCAB   8,    89   I.D.    118   (1982) 

975c 65   IBLA   376   (July   20,    1982) 

975d 5  ANCAB   354   (July   24,    1981) 

7   ANCAB   43,    89   I.D.    219   (1982) 
65   IBLA   376   (July   20,    1982) 

982-984   51    IBLA  3   (Oct.    28,    1980) 

987 51    IBLA   3   (Oct.    28,    1980) 

1013 49   IBLA  278,    87    I.D.    350   (1980) 

1061 64   IBLA   379   (June   15,    1982) 

1068 4  ANCAB  151,    87   I.D.    81   (1980) 

52   IBLA  141   (Jan.   16,    1981) 
52   IBLA  210   (Jan.    30,    1981) 

52  IBLA   248   (Feb.    6,    1981) 

53  IBLA  188   (Mar.    17,    1981) 
55   IBLA  8   (May   26,    1981) 

55  IBLA   370   (June    26,    1981) 

56  IBLA  145   (July   20,    1981) 

58  IBLA  14  (Sept.  16,  1981) 

63  IBLA  12  (Mar.  25,  1982) 

64  IBLA  159  (May  25,  1982) 

65  IBLA  307  (July  13,  1982) 

66  IBLA  374,  89  I.D.  415  (1982) 

69  IBLA   347   (Dec.    29,    1982) 

70  IBLA  207    (Jan.    24,    1983) 

71  IBLA  160   (Mar.    10,    1983) 

74  IBLA  111   (June   30,    1983) 

75  IBLA  89   (Aug.    11,   1983) 
75   IBLA   212    (Aug.    23,    1983) 

75  IBLA   354   (Aug.    31,    1983) 

76  IBLA  143   (Sept.    26,    1983) 

77  IBLA   399   (Dec.    9,    1983) 
80   IBLA   53   (Mar.    29,    1984) 
82   IBLA   285   (Aug.    31,    1984) 
82   IBLA  298   (Aug.    31,    1984) 
82   IBLA   319   (Sept.    6,    1984) 
84   IBLA  182    (Dec.    19,    1984) 

1068-1068a   47   IBLA   373   (May   21,    1980) 

74  IBLA  111    (June    30,    1983) 
1068-1068b   4  ANCAB  151,   87   I.D.    81    (1980) 

IBCA-1 606-7-82   (Oct.    19,    1983) 
52   IBLA  210   (Jan.    30,    1981) 
55   IBLA  8   (May   26,    1981) 
55   IBLA  296   (June   26,    1981) 
69   IBLA   347    (Dec.    29,    1982) 
1068  et   seq.   —47   IBLA   373    (May   21,    1980) 
1068a 71    IBLA  160   (Mar.    10,    1983) 

75  IBLA   89   (Aug.    11,   1983) 

76  IBLA  143  (Sept.  26,  1983) 

1074 84   IBLA   344   (Jan.    16,    1985) 

1131(c)   54   IBLA   215   (Apr.    23,    1981) 

63  IBLA  165   (Apr.    6,    1982) 

1161-1163  57    IBLA  95   (Aug.    25,    1981) 

1165 55   IBLA  83    (June   1,   1981) 

59  IBLA   337   (Nov.    5,    1981) 

64  IBLA   318   (June   10,    1982) 

65  IBLA  94    (June    23,    1982) 
1166 45   IBLA  318   (Feb.    6,    1980) 

46   IBLA  326   (Apr.    4,    1980) 
51    IBLA   212    (Dec.    10,    1980) 

67  IBLA  100   (Sept.    14,    1982) 

76  IBLA   301,    90   I.D.    464   (1983) 

78  IBLA  235  (Jan.  9,  1984) 

79  IBLA  261  (Mar.'  7,  1984) 

80  IBLA  383  (May  14,  1984) 
1171 49  IBLA  278,  87  I.D.  350  (1980) 

49  IBLA  325  (Aug.  22,  1980) 
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sec.  1171 51  IBLA  115  (Nov.  20,  1980) 

53  IBLA  23  (Feb.  26,  1981) 

53  IBLA  279  (Mar.  24,  1981) 
55  IBLA  23  (May  26,  1981) 
58  IBLA  94  (Sept.  24,  1981) 
58  IBLA  98  (Sept.  24,  1981) 
58  IBLA  103  (Sept.  24,  1981) 
58  IBLA  108  (Sept.  24,  1981) 
58  IBLA  202  (Sept.  29,  1981) 

58  IBLA  260  (Oct.  6,  1981) 

59  IBLA  182  (Oct.  27,  1981) 
67  IBLA  97  (Sept.  13,  1982) 
76  IBLA  192  (Oct.  6,  1983) 

78  IBLA  235  (Jan.  9,  1984) 
1171(a)  60  IBLA  305  (Dec.  18,  1981) 

63  IBLA  85  (Mar.  31,  1982) 
63  IBLA  321  (Apr.  27,  1982) 

1181a 45  IBLA  252  (Feb.  4,  1980) 

45  IBLA  347  (Feb.  7,  1980) 

54  IBLA  215  (Apr.  23,  1981) 

55  IBLA  171  (June  11,  1981) 

60  IBLA  1  (Nov.  12,  1981) 

61  IBLA  8   (Dec.    29,    1981) 
61    IBLA  166    (Jan.    25,    1982) 
61    IBLA   393    (Feb.    19,    1982) 

61  IBLA   396   (Feb.    22,    1982) 

62  IBLA   299   (Mar.    18,    1982) 

72   IBLA  261,    90   I.D.    189   (1983) 
75   IBLA   380   (Aug.    31,    1983) 

79  IBLA   370   (Mar.    26,    1984) 

80  IBLA   237    (Apr.    30,    1984) 

80  IBLA   304    (May   4,    1984) 

81  IBLA   242   (June   7,    1984) 

82  IBLA   275    (Aug.    31,    1984) 

1181a-1181d   61    IBLA  8   (Dec.    29,    1981) 

1181a-1181f   61    IBLA  8   (Dec.    29,    1981) 

72   IBLA  261,    90   I.D.    189   (1983) 

78  IBLA  46,    90   I.D.    550   (1983) 

79  IBLA   370   (Mar.    26,    1984) 

80  IBLA  237    (Apr.    30,    1984) 

80  IBLA  304   (May   4,    1984) 

81  IBLA  242    (June    7,    1984) 
1181a-1181j    45   IBLA  252   (Feb.    4,    1980) 

45   IBLA   347    (Feb.    7,    1980) 

60  IBLA  1    (Nov.    12,    1981) 

61  IBLA  8  (Dec.  29,  1981) 
61  IBLA  166  (Jan.  25,  1982) 
71  IBLA  67  (Feb.  22,  1983) 

1181f 72  IBLA  261,  90  I.D.  189  (1983) 

1185 46  IBLA  12  (Feb.  20,  1980) 

1201 45  IBLA  127  (Jan.  23,  1980) 

70  IBLA  75  (Jan.  11,  1983) 

1211 84   IBLA   338   (Jan.    15,    1985) 

1301-1343   78   IBLA  93   (Dec.    19,    1983) 

82  IBLA  80   (July  17,    1984) 
1301   et    seq.    —    7   ANCAB   1    (Mar.    8,    1982) 

84   IBLA   211   (Dec.    28,    1984) 

M-36927,    87    I.D.    616   (1980) 
1301(a)   6  ANCAB   307,    89   I.D.    14    (1982) 

7  ANCAB   63,    89    I.D.    242   (1982) 
57   IBLA  71    (Aug.    20,    1981) 

1311 78   IBLA  390   (Jan.    31,    1984) 

1311(a)   6  ANCAB   307,    89   I.D.    14    (1982) 

7  ANCAB  63,  89  I.D.  242  (1982) 
1311(b)  6  ANCAB  307,  89  I.D.  14  (1982) 

7  ANCAB  63,  89  I.D.  242  (1982) 

1313(a) 74   IBLA   295   (July   27,    1983) 

1331 45   IBLA  313   (Feb.    6,    1980) 


1331-1343 52   IBLA  15, 

1331-1356 50   IBLA   303, 

1331  et_  seq.  —  M-36923,  87 
M-36927,  87 
M-36928,    87 

1331(k)    M-36925,    88 

1331U) M-36925,    88 

1332(a) 50   IBLA   303, 

1332(b)   M-36923,    87 

1334 51    IBLA  332, 

67  IBLA  80  ( 
M-36923,    87 

1334(a) 78   IBLA  93   ( 

M-36923,  87 
M-36924,  87 
M-36927,    87 

1334(a)(1)   46  IBLA   392 

78  IBLA  93  ( 
M-36923,  87 
M-36927,    87 

1334(a)(4)   67   IBLA  80   ( 

M-36923,  87 
M-36927,    87 

1334(a)(7)   M-36923,    87 

M-36927,    87 

1334(a)(8)   M-36923,    87 

1334(b)   M-36927,    87 

1334(c)    M-36927,    87 

1334(d)   M-36927,    87 

1334(g)    M-36923,    87 

1337 49   IBLA   337 

51    IBLA    332, 

57   IBLA   71    ( 

M-36942,    88 

1337(a)(2)   M-36927,    87 

1337(b)(2)   M-36927,    87 

1337(b)(2)(A)   -  M-36927,    87 
1337(b)(2)(B)   -  M-36927,    87 

1337(b)(4)   M-36923,    87 

1337(b)(5)   M-36923,    87 

1337(d)   M-36927,    87 

1338 M-36942,    88 

1339 65   IBLA   295 

1339(a) 52   IBLA   74    ( 

65   IBLA   295 
M-36942,    88 

1339(b) 52    IBLA   74   ( 

65   IBLA   295 
1340 66   IBLA   397, 

68  IBLA    250 
M-36922,    87 
M-36927,    87 

1340(a)(1)   M-36922,    87 

1340(c)(1)    M-36927,    87 

1344 M-36932,    88 

1344(a)    M-36932,    88 

1344(a)(1)   78   IBLA  93   ( 

1344(a)(4)   78   IBLA   93   ( 

1344(e)   M-36932,    88 

1344(g)    M-36924,    87 

M-36925,    88 

1345    M-36923,    87 

1347(b)   M-36923,    87 

1350 78   IBLA  192 

1351 M-36923,  87 

M-36927,  87 
1351(a)(1)  M-36923,  87 

M-36925,  88 


88  I.D.  1  (1981) 
87  I.D.  478  (1980) 
I.D.  544  (1980) 
I.D.  616  (1980) 
I.D.  593  (1980) 
I.D.  699  (1981) 
I.D.  699  (1981) 
87  I.D.  478  (1980) 
I.D.  544  (1980) 
87  I.D.  648  (1980) 

Sept.  10,  1982) 
I.D.  544  (1980) 

Dec.  19,  1983) 
I.D.  544  (1980) 
I.D.  563  (1980) 
I.D.  616  (1980) 

(Apr.  10,  1980) 

Dec.  19,  1983) 
I.D.  544  (1980) 
I.D.  616  (1980) 

Sept.  10,  1982) 
I.D.  544  (1980) 
I.D.  616  (1980) 
I.D.  544  (1980) 
I.D.  616  (1980) 
I.D.  544  (1980) 
I.D.  616  (1980) 
I.D.  616  (1980) 
I.D.  616  (1980) 
I.D.  544  (1980) 

(Aug.  25,  1980) 
87  I.D.  648  (1980) 

Aug.  20,  1981) 
I.D.  1090  (1981) 
I.D.  616  (1980) 
I.D.  616  (1980) 
I.D.  616  (1980) 
I.D.  616  (1980) 
I.D.  544  (1980) 
I.D.  544  (1980) 
I.D.  616  (1980) 
I.D.  1090  (1981) 

(July  13,  1982) 

Jan.  9,  1981) 

(July  13,  1982) 
I.D.  1090  (1981) 

Jan.  9,  1981) 

(July  13,  1982) 
89  I.D.  430  (1982) 

(Nov.  16,  1982) 
I.D.  517  (1980) 
I.D.  616  (1980) 
I.D.  517  (1980) 
I.D.  616  (1980) 
I.D.  20  (1981) 
I.D.  20  (1981) 

Dec.  19,  1983) 

Dec.  19,  1983) 
I.D.  20  (1981) 
I.D.  563  (1980) 
I.D.  699  (1981) 
I.D.  544  (1980) 
I.D.  544  (1980) 

(Jan.  5,  1984) 
I.D.  544  (1980) 
I.D.  616  (1980) 
I.D.  544  (1980) 
I.D.  699  (1981) 
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1351(a)(3)  M-36925,  88  I.D.  699  (1981) 

1351(b)  M-36923,  87  I.D.  544  (1980) 

1351(c)  M-36923,  87  I.D.  544  (1980) 

1351(d)  M-36923,  87  I.D.  544  (1980) 

1351(e)(1)  M-36923,  87  I.D.  544  (1980) 

1351(g)  M-36923,  87  I.D.  544  (1980) 

1351(h)  M-36923,  87  I.D.  544  (1980) 

1351U) M-36923,  87  I.D.  544  (1980) 

1352(a)(1)  M-36924,  87  I.D.  563  (1980) 

1352(a)(1)(C)  -  M-36924,  87  I.D.  563  (1980) 

1352(c)  M-36925,  88  I.D.  699  (1981) 

1353 M-36942,  88  I.D.  1090  (1981) 

1353(b)  61  IBLA  84  (Dec.  31,  1981) 

1353(b)(2)  57  IBLA  53  (Aug.  17,  1981) 

60  IBLA  331  (Dec.  22,  1981) 

61  IBLA  84  (Dec.  31,  1981) 
1364 52  IBLA  156,  88  I.D.  232  (1981) 

61  IBLA  8  (Dec.  29,  1981) 

1371 45   IBLA  119    (Jan.    23,    1980) 

46   IBLA  35   (Feb.    20,    1980) 
50  IBLA  190,    87   I.D.    473    (1980) 
84   IBLA  119   (Dec.    10,    1984) 
1374 46   IBLA   35   (Feb.    20,    1980) 

50  IBLA  190,    87    I.D.    473   (1980) 
73   IBLA   308   (June   7,    1983) 

M-36942,    88   I.D.    1090   (1981) 

1377(b)   78   IBLA  93    (Dec.    19,    1983) 

1411 55   IBLA  131    (June    3,    1981) 

55  IBLA   332   (June   26,    1981) 

56  IBLA   258,    88   I.D.    665   (1981) 
64   IBLA    361    (June    16,    1982) 

66  IBLA  150   (Aug.    10,    1982) 

67  IBLA  168  (Sept.  21,  1982) 
76   IBLA   395   (Oct.    27,    1983) 

1411-1413  51    IBLA  115    (Nov.    20,    1980) 

53   IBLA  23   (Feb.    26,    1981) 
53  IBLA   279   (Mar.    24,    1981) 
55   IBLA  23   (May   26,    1981) 
58   IBLA  94    (Sept.    24,    1981) 
58   IBLA  98   (Sept.    24,    1981) 
58   IBLA  103   (Sept.    24,    1981) 
58   IBLA  202    (Sept.    29,    1981) 

58  IBLA   260   (Oct.    6,    1981) 

59  IBLA  182   (Oct.    27,    1981) 
1411-1418   45   IBLA  14    (Jan.    8,    1980) 

49   IBLA   325    (Aug.    22,    1980) 
53  IBLA   23   (Feb.    26,    1981) 
53   IBLA   279   (Mar.    24,    1981) 
58   IBLA  94    (Sept.    24,    1981) 
58   IBLA  98   (Sept.    24,    1981) 
58   IBLA  103   (Sept.    24,    1981) 
58   IBLA  108   (Sept.    24,    1981) 
58   IBLA   202   (Sept.    29,    1981) 
58   IBLA   260   (Oct.    6,    1981) 
67   IBLA  97   (Sept.    13,    1982) 

75  IBLA   168    (Aug.    19,    1983) 

1418 76   IBLA   395   (Oct.    27,    1983) 

1421-1427    49    IBLA   325    (Aug.    22,    1980) 

51  IBLA  115    (Nov.    20,    1980) 
55  IBLA  23   (May   26,   1981) 

58  IBLA  103  (Sept.  24,  1981) 
58  IBLA  108  (Sept.  24,  1981) 
58  IBLA  202  (Sept.  29,  1981) 
73   IBLA   268    (June    7,    1983) 

76  IBLA  208   (Oct.    11,    1983) 

1423 76   IBLA  208   (Oct.    11,    1983) 

1424 73   IBLA   268   (June   7,    1983) 

76   IBLA  208   (Oct.    11,    1983) 


1431 78   IBLA   379   (Jan.    31,    1984) 

1431-1435  49  IBLA  278,  87  I.D.  350  (1980) 

52   IBLA   227    (Jan.    30,    1981) 
55   IBLA  157    (June   9,    1981) 

1432 52   IBLA   227    (Jan.    30,    1981) 

1435 52   IBLA   227    (Jan.    30,    1981) 

1451-1457   51    IBLA   301,    87    I.D.    628   (1980) 

1457 11    IBIA  184,    90   I.D.    243   (1983) 

1464 53   IBLA   101,    88    I.D.    345    (1981) 

72   IBLA  62    (Apr.    12,    1983) 

74  IBLA  52  (June  28,  1983) 

75  IBLA  55  (Aug.  5,  1983) 
79  IBLA  141  (Feb.  22,  1984) 

1475 66  IBLA  212  (Aug.  16,  1982) 

1510 73  IBLA  108  (May  23,  1983) 

1601 4  ANCAB  173,  87  I.D.  123  (1980) 

4  ANCAB  314  (July  9,  1980) 

4  ANCAB  350  (July  30,  1980) 

5  ANCAB  77,  87  I.D.  480  (1980) 
5  ANCAB  123,  87  I.D.  603  (1980) 

5  ANCAB  147,  88  I.D.  14  (1981) 

6  ANCAB  1,  88  I.D.  711  (1981) 
6  ANCAB  37,  88  I.D.  757  (1981) 
6  ANCAB  45  (Aug.  24,  1981) 

6  ANCAB  50  (Aug.  24,  1981) 
6  ANCAB  55  (Aug.  24,  1981) 
6  ANCAB  65,  88  I.D.  760  (1981) 
6  ANCAB  111  (Sept.  29,  1981) 
6  ANCAB  129  (Oct.  22,  1981) 

6  ANCAB  157,  88  I.D.  1028  (1981) 

7  ANCAB   43,    89   I.D.    219   (1982) 
7   ANCAB  106,    89   I.D.    293   (1982) 


45  IBLA   198   (Jan. 

46  IBLA  366  (Apr. 
50  IBLA  280  (Oct. 
50  IBLA  353  (Oct. 


30,  1980) 
8,  1980) 
6,  1980) 
16,  1980) 


55  IBLA  223  (June  18,  1981) 
63  IBLA  176  (Apr.  8,  1982) 

65  IBLA  44  (June  23,  1982) 

66  IBLA  204  (Aug.  13,  1982) 


67 

IBLA 

376   (Oct.    8,    1982) 

68 

IBLA 

359   (Nov.    22,    1982) 

70 

IBLA 

302   (Jan.    28,    1983) 

71 

IBLA 

318    (Mar.    23,    1983) 

72 

IBLA 

48   (Apr.    12,    1983) 

72 

IBLA 

218   (Apr.    25,    1983) 

73 

IBLA 

344   (June   10,    1983) 

75 

IBLA 

242    (Aug.    24,    1983) 

76 

IBLA 

103   (Sept.    21,    1983) 

76 

IBLA 

264   (Oct.    18,    1983) 

77 

IBLA 

20   (Oct.    31,    1983) 

79 

IBLA 

286   (Mar.    20,    1984) 

80 

IBLA 

221    (Apr.    30,    1984) 

84 

IBLA 

211    (Dec.    28,    1984) 

1601-1610  — 

—68 

IBLA 

359   (Nov.    22,    1982) 

1601-1627   — 

4 

ANCAB 

173,    87    I.D.    123   (1980) 

75 

IBLA 

316   (Aug.    30,    1983) 

79 

IBLA 

301    (Mar.    20,    1984) 

80 

IBLA 

89  (Mar.    30,    1984) 

80 

IBLA 

231   (Apr.    30,    1984) 

1601-1628   — 

4 

ANCAB 

112    (Jan.    9,    1980) 

4 

ANCAB 

116,    87    I.D.    1    (1980) 

4 

ANCAB 

130   (Jan.    21,    1980) 

4 

ANCAB 

132    (Jan.    31,    1980) 

4 

ANCAB 

134   (Feb.    8,    1980) 

4 

ANCAB 

151,    87    I.D.    81    (1980) 

4 

ANCAB 

168   (Feb.    28,    1980) 

4 

ANCAB 

171    (Feb.    29,    1980) 
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4 

ANCAB 

173,  87  I.D.  123  (1980) 

4 

ANCAB 

207  (Apr.  21,  1980) 

4 

ANCAB 

215  (Apr.  23,  1980) 

4 

ANCAB 

217,  87  I.D.  163  (1980) 

4 

ANCAB 

222,  87  I.D.  164  (1980) 

4 

ANCAB 

232  (May  7,  1980) 

4 

ANCAB 

234  (May  9,  1980) 

4 

ANCAB 

236  (May  12,  1980) 

4 

ANCAB 

238  (May  20,  1980) 

4 

ANCAB 

244  (May  28,  1980) 

4 

ANCAB 

247  (June  2,  1980) 

4 

ANCAB 

250,  87  I.D.  219  (1980) 

4 

ANCAB 

277,  87  I.D.  279  (1980) 

4 

ANCAB 

294,  87  I.D.  286  (1980) 

4 

ANCAB 

307  (July  8,  1980) 

4 

ANCAB 

314  (July  9,  1980) 

4 

ANCAB 

318  (July  15,  1980) 

4 

ANCAB 

321  (July  24,  1980) 

4 

ANCAB 

328  (July  24,  1980) 

4 

ANCAB 

335  (July  24,  1980) 

4 

ANCAB 

342  (July  24,  1980) 

4 

ANCAB 

350  (July  30,  1980) 

4 

ANCAB 

355,  87  I.D.  341  (1980) 

5 

ANCAB 

1  (Aug.  20,  1980) 

5 

ANCAB 

4,  87  I.D.  366  (1980) 

5 

ANCAB 

19,  87  I.D.  372  (1980) 

5 

ANCAB 

32  (Aug.  25,  1980) 

5 

ANCAB 

39  (Aug.  26,  1980) 

5 

ANCAB 

46  (Aug.  26,  1980) 

5 

ANCAB 

54  (Sept.  10,  1980) 

5 

ANCAB 

57  (Sept.  22,  1980) 

5 

ANCAB 

77,  87  I.D.  480  (1980) 

5 

ANCAB 

123,  87  I.D.  603  (1980) 

5 

ANCAB 

139  (Dec.  18,  1980) 

5 

ANCAB 

174,  88  I.D.  352  (1981) 

5 

ANCAB 

197,  88  I.D.  442  (1981) 

5 

ANCAB 

212  (Apr.  15,  1981) 

5 

ANCAB 

220  (Apr.  17,  1981) 

5 

ANCAB 

224,  88  I.D.  460  (1981) 

5 

ANCAB 

257  (Apr.  21,  1981) 

5 

ANCAB 

260,  88  I.D.  511  (1981) 

5 

ANCAB 

265,  88  I.D.  513  (1981) 

5 

ANCAB 

279  (Apr.  30,  1981) 

5 

ANCAB 

281  (May  1,  1981) 

5 

ANCAB 

284  (May  4,  1981) 

5 

ANCAB 

290  (May  11,  1981) 

5 

ANCAB 

297  (May  13,  1981) 

5 

ANCAB 

299  (May  13,  1981) 

5 

ANCAB 

302  (May  29,  1981) 

5 

ANCAB 

304  (May  29,  1981) 

5 

ANCAB 

307,  88  I.D.  629  (1981) 

5 

ANCAB 

324,  88  I.D.  636  (1981) 

5 

ANCAB 

343  (June  26,  1981) 

5 

ANCAB 

354  (July  24,  1981) 

5 

ANCAB 

368  (July  27,  1981) 

5 

ANCAB 

373  (July  28,  1981) 

6 

ANCAB 

1,  88  I.D.  711  (1981) 

6 

ANCAB 

17,  88  I.D.  718  (1981) 

6 

ANCAB 

27  (Aug.  19,  1981) 

6 

ANCAB 

32  (Aug.  19,  1981) 

6 

ANCAB 

37,  88  I.D.  757  (1981) 

6 

ANCAB 

45  (Aug.  24,  1981) 

6 

ANCAB 

50  (Aug.  24,  1981) 

6 

ANCAB 

55  (Aug.  24,  1981) 

6 

ANCAB 

60  (Aug.  24,  1981) 

6 

ANCAB 

65,  88  I.D.  760  (1981) 

6 

ANCAB 

95,  88  I.D.  886  (1981) 

6 

ANCAB 

111  (Sept.  29,  1981) 
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6 

ANCAB 

122 

(Oct.  6,  1981) 

6 

ANCAB 

129 

(Oct.  22,  1981) 

6 

ANCAB 

138 

(Oct.  30,  1981) 

6 

ANCAB 

143 

(Oct.  30,  1981) 

6 

ANCAB 

147 

(Nov.  27,  1981) 

6 

ANCAB 

152 

88  I.D.  1027  (1981) 

6 

ANCAB 

157 

88  I.D.  1028  (1981) 

6 

ANCAB 

181 

88  I.D.  1039  (1981) 

6 

ANCAB 

203, 

88  I.D.  1047  (1981) 

6 

ANCAB 

219 

88  I.D.  1086  (1981) 

6 

ANCAB 

242 

88  I.D.  1105  (1981) 

6 

ANCAB 

264 

(Jan.  15,  1982) 

6 

ANCAB 

267 

(Jan.  15,  1982) 

6 

ANCAB 

270 

89  I.D.  1  (1982) 

6 

ANCAB 

290, 

89  I.D.  9  (1982) 

6 

ANCAB 

307 

89  I.D.  14  (1982) 

6 

ANCAB 

340, 

89  I.D.  62  (1982) 

6 

ANCAB 

352 

(Feb.  16,  1982) 

6 

ANCAB 

359 

(Feb.  18,  1982) 

6 

ANCAB 

364 

(Feb.  24,  1982) 

6 

ANCAB 

369 

89  I.D.  74  (1982) 

7 

ANCAB 

4  (Mar.  24,  1982) 

7 

ANCAB 

8,  89  I.D.  118  (1982) 

7 

ANCAB 

43, 

89  I.D.  219  (1982) 

7 

ANCAB 

63, 

89  I.D.  242  (1982) 

7 

ANCAB 

106 

89  I.D.  293  (1982) 

7 

ANCAB 

132 

89  I.D.  303  (1982) 

7 

ANCAB 

157 

89  I.D.  321  (1982) 

7 

ANCAB 

188 

89  I.D.  346  (1982) 

7 

ANCAB 

203 

(June  25,  1982) 

8 

IBIA 

>18, 

88  I.D.  261  (1981) 

9   IBIA   3,    88   I.D.    575   (1981) 
9   IBIA   70,    88   I.D.    822    (1981) 
55   IBLA   305   (June    25,    1981) 
63   IBLA  176   (Apr.    8,    1982) 
65   IBLA   391    (July   23,    1982) 
69   IBLA   1   (Nov.    24,    1982) 
69   IBLA   219,    89    I.D.    642   (1982) 

71  IBLA   39    (Feb.    16,    1983) 

72  IBLA  13   (Apr.    4,    1983) 
77   IBLA   181   (Nov.    18,    1983) 

77  IBIA   270   (Nov.    30,    1983) 

78  IBLA  196   (Jan.    5,    1984) 

78  IBLA   323   (Jan.    24,    1984) 

80  IBLA   313   (May   4,    1984) 

81  IBLA  1    (May  14,    1984) 
81    IBLA   7   (May  14,    1984) 

81  IBLA   311    (June   18,    1984) 

82  IBLA  80   (July  17,    1984) 

1601-1630  45   IBLA  87   (Jan.    17,    1980) 

1601   et   seq.   --   6  ANCAB   65,    88   I.D.    760   (1981) 

7  ANCAB   8,    89    I.D.    118   (1982) 

8  IBIA  210  (Nov.  7,  1980) 
63  IBLA  35  (Apr.  28,  1982) 
71    IBLA   394    (Mar.    30,    1983) 

1601(a)   9   IBIA   3,    88   I.D.    575   (1981) 

75   IBLA   316   (Aug.    30,    1983) 

79  IBLA   301    (Mar.    20,    1984) 

80  IBLA  89   (Mar.    30,    1984) 
80   IBLA  231   (Apr.    30,    1984) 

1601(b)   8   IBIA   218,    88   I.D.    261   (1981) 

1601(c)   8   IBIA  218,    88   I.D.    261   (1981) 

1602(b)   8   IBIA   218,    88   I.D.    261   (1981) 

9  IBIA   3,    88    I.D.    575   (1981) 
1602(c)   75   IBLA   316   (Aug.    30,    1983) 

79  IBLA   301    (Mar.    20,    1984) 

80  IBLA  89   (Mar.    30,    1984) 
80   IBLA  231   (Apr.    30,    1984) 


CCL 
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sec.  1602(d) 75  IBLA  316  (Aug.  30,  1983) 

79  IBLA  301  (Mar.  20,  1984) 

80  IBLA  89  (Mar.  30,  1984) 

80  IBLA  231  (Apr.  30,  1984) 
1602(e) 5  ANCAB  59,  87  I.D.  422  (1980) 

67  IBLA  380  (Oct.  8,  1982) 

79  IBLA  286  (Mar.  20,  1984) 

81  IBLA  222  (June  6,  1984) 

1603 56  IBLA  69  (July  10,  1981) 

1603(b) 71  IBLA  318  (Mar.  23,  1983) 

1604 8  IBIA  218,  88  I.D.  261  (1981) 

1604(b) 80  IBLA  231  (Apr.  30,  1984) 

1606 75  IBLA  316  (Aug.  30,  1983) 

1607(a) 68  IBLA  359  (Nov.  22,  1982) 

1608 80  IBLA  313  (May  4,  1984) 

1608(c)  58  IBLA  118  (Sept.  24,  1981) 

1608(g) 58  IBLA  118  (Sept.  24,  1981) 

1610 6  ANCAB  157,  88  I.D.  1028  (1981) 

63  IBLA  176  (Apr.  8,  1982) 

72  IBLA  387  (May  5,  1983) 

74  IBLA  364  (July  28,  1983) 

77  IBLA  316  (Nov.  30,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 

81  IBLA  311  (June  18,  1984) 

84  IBLA  347  (Jan.  17,  1985) 


1610(a)  

1610(a)(1)  — 
1610(a)(1)(A) 

1610(a)(3)  — 


1610(a)(3)(A) 
1610(b)(1)  — 


-67  IBLA  317  (Oct. 
70  IBLA  302  (Jan. 


1,  1982) 
28,  1983) 

80  IBLA  313  (May  4,  1984) 
—65  IBLA  44  (June  23,  1982) 

81  IBLA  222  (June  6,  1984) 
-53  IBLA  306  (Mar.  25,  1981) 

71  IBLA  63  (Feb. 


76  IBLA  264  (Oct. 
-75  IBLA  309  (Aug. 

75  IBLA  316  (Aug. 

77  IBLA  383,  90 
81 


1611 


1611(a) 


22,  1983) 
,  18,  1983) 
30,  1983) 
,  30,  1983) 
I.D.  543  (1983) 
IBLA  69  (May  23,  1984) 
-81  IBLA  311  (June  18,  1984) 
—11  IBIA  155,  90  I.D.  165  (1983) 
51  IBLA  368  (Dec.  30,  1980) 
80  IBLA  231  (Apr.  30,  1984) 
—  4  ANCAB  314  (July  9,  1980) 

6  ANCAB  37,  88  I.D.  757  (1981) 
63  IBLA  176  (Apr.  8,  1982) 
67  IBLA  380  (Oct.  8,  1982) 

72  IBLA  218  (Apr.  25,  1983) 

73  IBLA  344  (June  10,  1983) 
75  IBLA  242  (Aug.  24,  1983) 
77  IBLA  20  (Oct.  31,  1983) 
77  IBLA  374  (Dec.  7,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 

78  IBLA  390  (Jan.  31,  1984) 
80  IBLA  313  (May  4,  1984) 
84  IBLA  163  (Dec.  13,  1984) 

IBLA  211  (Dec.  28,  1984) 
ANCAB  350  (July  30,  1980) 
ANCAB  123,  87  I.D.  603  (1980) 
ANCAB  147,  88 
ANCAB  1,  88  I. 


84 

-  4 

5 

5 

6 


67  IBLA  317  (Oct 
71  IBLA  256  (Mar 


I.D.  14  (1981) 
D.  711  (1981) 
1,  1982) 
21,  1983) 
75  IBLA  242  (Aug.  24,  1983) 
77  IBLA  270  (Nov.  30,  1983) 
81  IBLA  69  (May  23,  1984) 
81  IBLA  222  (June  6,  1984) 

1611(a)(1)  50  IBLA  284  (Oct.  6,  1980) 

81  IBLA  222  (June  6,  1984) 


sec.  1611(c)  5  ANCAB  77,  87  I.D.  480  (1980) 

77  IBLA  219  (Nov.  28,  1983) 

77  IBLA  383,  90  I.D.  543  (1983) 

81  IBLA  311  (June  18,  1984) 

1612(b)  71  IBLA  318  (Mar.  23,  1983) 

1613 54  IBLA  165  (Apr.  21,  1981) 

67  IBLA  317  (Oct.  1,  1982) 

67  IBLA  380  (Oct.  8,  1982) 

74  IBLA  139,  90  I.D.  289  (1983) 

74  IBLA  281  (July  25,  1983) 

75  IBLA  65  (Aug.  10,  1983) 

76  IBLA  103  (Sept.  21,  1983) 

77  IBLA  219  (Nov.  28,  1983) 

79  IBLA  286  (Mar.  20,  1984) 

80  IBLA  313  (May  4,  1984) 

81  IBLA  311  (June  18,  1984) 

82  IBLA  80  (July  17,  1984) 
82  IBLA  329  (Sept.  7,  1984) 

1613(a) 73  IBLA  97  (May  23,  1983) 

74  IBLA  275  (July  25,  1983) 

81  IBLA  317  (June  19,  1984) 


82  IBLA  329  (Sept.  7,  1984) 


84 


1613(c) 


1613(c)(1) 
1613(c)(4) 


1984) 
1981) 


67  IBLA  344  (Oct. 
67  IBLA  376  (Oct, 


1613(e) 
1613(g) 


IBLA  211  (Dec.  28, 
-55  IBLA  223  (June  18, 

5,  1982) 
8,  1982) 

73  IBLA  344  (June  10,  1983) 

79  IBLA  286  (Mar.  20,  1984) 

80  IBLA  313  (May  4,  1984) 
— 80  IBLA  231  (Apr.  30,  1984) 
67  IBLA  344  (Oct.  5,  1982) 

67  IBLA  376  (Oct.  8,  1982) 
67  IBLA  380  (Oct.  8,  1982) 

75  IBLA  242  (Aug.  24,  1983) 

—  7  ANCAB  43,  89  I.D.  219  (1982) 

—  5  ANCAB  174,  88  I.D.  352  (1981) 
5  ANCAB  307,  88  I.D.  629  (1981) 

63  IBLA  176  (Apr.  8,  1982) 
67  IBLA  344  (Oct.  5,  1982) 
67  IBLA  380  (Oct.  8,  1982) 

74  IBLA  139,  90  I.D.  289  (1983) 

76  IBLA  264  (Oct.  18,  1983) 

77  IBLA  270  (Nov. 

79  IBLA  286  (Mar. 

80  IBLA  89  (Mar. 

80  IBLA  313  (May  4,  1984) 

81  IBLA  1  (May  14,  1984) 
81  IBLA  69  (May  23,  1984) 


,  30,  1983) 

.  20,  1984) 

30,  1984) 


81  IBLA  222  (June  6, 

1984) 

81  IBLA  311  (June  18, 

1984) 

1613(h)  

77  IBLA  383,  90  I.D. 

543  (1983) 

79  IBLA  301  (Mar.  20, 

1984) 

80  IBLA  231  (Apr.  30, 

1984) 

1613(h)(1) 

77  IBLA  383,  90  I.D. 

543  (1983) 

1613(h)(2) 

75  IBLA  316  (Aug.  30, 

1983) 

79  IBLA  301  (Mar.  20, 

1984) 

80  IBLA  231  (Apr.  30, 

1984) 

81  IBLA  69  (May  23,  1984) 

1613(h)(3)  74  IBLA  308  (July  27,  1983) 

1613(h)(5)  65  IBLA  26  (June  22,  1982) 

1613(h)(8)  6  ANCAB  65,  88  I.D.  760  (1981) 

6  ANCAB  111   (Sept.    29,    1981) 

81   IBLA   311   (June   18,    1984) 
1615 68   IBLA  174   (Nov.    4,    1982) 

79   IBLA   286   (Mar.    20,    1984) 
1615(b)   7   ANCAB   106,    89    I.D.    293   (1982) 


79   IBLA   286   (Mar.    20,    1984) 
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1616 

-72 

IBLA 

387  (May  5,  1983) 

80 

IBLA 

313  (May  4,  1984) 

84 

IBIA 

211  (Dec.  28,  1984) 

IBLA 

256  (Mar.  21,  1983) 
218  (Apr.  25,  1983) 

72 

IBLA 

74 

IBLA 

275  (July  25,  1983) 

74 

IBLA 

308  (July  27,  1983) 

77 

IBIA 

219  (Nov.  28,  1983) 

78 

IBIA 

390  (Jan.  31,  1984) 

79 

IBLA 

335  (Mar.  22,  1984) 

81 

IBLA 

7  (May  14,  1984) 

81 

IBIA 

222  (June  6,  1984) 

81 

IBLA 

317  (June  19,  1984) 

84 

IBLA 

211  (Dec.  28,  1984) 

1616(b)(1)  — 

-69 

IBIA 

219,  89  I.D.  642  (1982) 

74 

IBIA 

275  (July  25,  1983) 

77 

IBIA 

270  (Nov.  30,  1983) 

81 

IBIA 

7  (May  14,  1984) 

82 

IBIA 

329  (Sept.  7,  1984) 

84 

IBIA 

211  (Dec.  28,  1984) 

1616(b)(2)  

-  6 

ANCAB  157,  88  I.D.  1028  (1981) 

77 

IBLA 

219  (Nov.  28,  1983) 

77 

IBIA 

270  (Nov.  30,  1983) 

82 

IBLA 

329  (Sept.  7,  1984) 

1616(b)(3)  — 

-74 

IBIA 

275  (July  25,  1983) 

81 

IBIA 

222  (June  6,  1984) 

1616(d)(1)  — 

-77 

IBIA 

181  (Nov.  18,  1983) 

1616(d)(2)  — 

-72 

IBIA 

48  (Apr.  12,  1983) 

77 

IBIA 

181  (Nov.  18,  1983) 

84 

IBIA 

209  (Dec.  27,  1984) 

1616(d)(2)(C) 

-77 

IBIA 

181  (Nov.  18,  1983) 

1616(d)(2)(D) 

-77 

IBIA 

181  (Nov.  18,  1983) 

-  5 

ANCAB  195  (Mar.  31,  1981) 

8 

IBIA 

218,  88  I.D.  261  (1981) 

9 

IBIA 

3,  88  I.D.  575  (1981) 

45 

IBLA 

28  (Jan.  14,  1980) 

45 

IBIA 

198  (Jan.  30,  1980) 

46 

IBIA 

56  (Feb.  22,  1980) 

46 

IBIA 

165  (Mar.  21,  1980) 

46 

IBIA 

177  (Mar.  21,  1980) 

46 

IBIA 

303  (Mar.  31,  1980) 

46 

IBIA 

366  (Apr.  8,  1980) 

46 

IBIA 

373  (Apr.  8,  1980) 

47 

IBIA 

58  (Apr.  14,  1980) 

47 

IBIA 

241  (May  13,  1980) 

47 

IBIA 

249  (May  13,  1980) 

48 

IBIA 

229  (June  17,  1980) 

48 

IBIA 

377  (July  11,  1980) 

49 

IBIA 

213  (Aug.  11,  1980) 

50 

IBIA 

61  (Sept.  15,  1980) 

51 

IBIA 

165  (Nov.  26,  1980) 

52 

IBIA 

222  (Jan.  30,  1981) 

53 

IBIA 

208,  88  I.D.  373  (1981) 

53 

IBIA 

306  (Mar.  25,  1981) 

54 

IBIA 

295  (Apr.  29,  1981) 

54 

IBIA 

306  (Apr.  29,  1981) 

54 

IBLA 

346  (May  12,  1981) 

55 

IBLA 

305  (June  25,  1981) 

56 

IBIA 

69  (July  10,  1981) 

56 

IBIA 

242,  88  I.D.  663  (1981) 

59 

IBLA 

345  (Nov.  5,  1981) 

59 

IBIA 

361  (Nov.  9,  1981) 

59 

IBLA 

384  (Nov.  9,  1981) 

60 

IBIA 

101  (Nov.  19,  1981) 

60 

IBIA 

214  (Nov.  27,  1981) 

60 

IBIA 

252  (Dec.  4,  1981) 

60 

IBIA 

394  (Dec.  23,  1981) 

60 

IBIA 

399  (Dec.  28,  1981) 
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61  IBIA 
61  IBIA 
61  IBIA 
61  IBIA 

61  IBLA 

62  IBLA 

63  IBLA 
63  IBIA 
63   IBIA 

63  IBIA 

64  IBLA 
64  IBLA 
64  IBLA 
64  IBIA 
64  IBLA 
64  IBIA 
66  IBLA 
66  IBLA 

66  IBLA 

67  IBLA 

70  IBIA 

71  IBLA 
71  IBIA 

76  IBIA 

77  IBIA 

81  IBLA 
84  IBLA 

1617(a) 8  IBIA 

45  IBIA 

47  IBLA 

54  IBIA 

56  IBIA 

56  IBIA 

59  IBIA 

59  IBIA 

60  IBIA 
60  IBIA 
60  IBLA 
60  IBIA 

60  IBLA 

61  IBIA 
61  IBIA 
63  IBIA 
63   IBLA 

63  IBLA 

64  IBIA 

64  IBIA 

65  IBIA 

66  IBIA 
71  IBIA 
77  IBIA 

82  IBIA 
84  IBIA 

1618 9  IBIA 

1618(a) 8  IBIA 

9  IBIA 

1618(b) 8  IBIA 

1621 63  IBLA 

74  IBIA 

75  IBIA 
77  IBLA 

1621(b) 67  IBIA 

1621(c) 7  ANCAB 

69  IBIA 
74  IBIA 

77  IBIA 

78  IBIA 


1  (Dec.  28,  1981) 
181  (Jan.  26,  1982) 
189  (Jan.  26,  1982) 
282  (Feb.  2,  1982) 
316  (Feb.  8,  1982) 
399  (Feb.  22,  1982) 
90  (Feb.  25,  1982) 
64  (Mar.  30,  1982) 
74  (Mar.  30,  1982) 
335  (Apr.  28,  1982) 
343  (Apr.  28,  1982) 
72  (May  10,  1982) 
97  (May  17,  1982) 
167  (May  25,  1982) 
180  (May  26,  1982) 
289  (June  4,  1982) 
304  (June  8,  1982) 
38  (July  23,  1982) 
77  (July  29,  1982) 
367  (Aug.  27,  1982) 
157  (Sept.  20,  1982) 
369  (Feb.  3,  1983) 

63  (Feb.  22,  1983) 
394  (Mar.  30,  1983) 
264  (Oct.  18,  1983) 

316  (Nov.  30,  1983) 

303  (June  15,  1984) 
150  (Dec.  12,  1984) 
218,  88  I.D.  261  (1981) 
43  (Jan.  14,  1980) 
58  (Apr.  14,  1980) 
306  (Apr.  28,  1981) 
69  (July  10,  1981) 
242,  88  I.D.  663  (1981) 
345  (Nov.  5,  1981) 
384  (Nov.  9,  1981) 
14  (Nov.  16,  1981) 
101  (Nov.  19,  1981) 
214  (Nov.  27,  1981) 
252  (Dec.  4,  1981) 
394  (Dec.  23,  1981) 
1  (Dec.  28,  1981) 
282  (Feb.  2,  1982) 

64  (Mar.  30,  1982) 
74  (Mar.  30,  1982) 
335  (Apr.  28,  1982) 

304  (June  8,  1982) 
26  (June  22,  1982) 

317  (July  15,  1982) 
367  (Aug.  27,  1982) 
63  (Feb.  22,  1983) 
347  (Dec.  5,  1983) 
80  (July  17,  1984) 
350  (Jan.  17,  1985) 
3,  88  I.D.  575  (1981) 
218,  88  I.D.  261  (1981) 
3,  88  I.D.  575  (1981) 
218,  88  I.D.  261  (1981) 
176  (Apr.  8,  1982) 
364  (July  28,  1983) 

65  (Aug.  10,  1983) 
219  (Nov.  28,  1983) 
317  (Oct.  1,  1982) 

106,  89  I.D.  293  (1982) 
160,  89  I.D.  618  (1982) 
139,  90  I.D.  289  (1983) 
270  (Nov.  30,  1983) 
327  (Jan.  24,  1984) 
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sec.    1621(c) 81    IBLA 

82   IBLA 

1621(h) 77   IBLA 

1621(h)(1)   72  IBLA 

1621(1) 5  ANCAB 

1621(j) 7   ANCAB 

1621(j)(2)   82   IBLA 

1621(k) 6  ANCAB 

79  IBLA 

1624 5  ANCAB 

1631(b) 70  IBLA 

71  IBLA 
82   IBLA 

1633(A) 84   IBLA 

1634 55   IBLA 

78   IBLA 

80  IBLA 
82  IBLA 

1634(a) 77   IBLA 

84   IBLA 

1634(a)(1)   66   IBLA 

71  IBLA 
77  IBLA 
84  IBLA 
84   IBLA 

1634(a)(4)   71    IBLA 

77   IBLA 

77  IBLA 
84    IBLA 

1634(a)(5)(A)   -78  IBLA 

1634(a)(5)(B)   -70  IBLA 

80  IBLA 

84   IBLA 

1634(c) 77   IBLA 

78  IBLA 

1635(c) 76   IBLA 

1651-1655 52   IBLA 

1700-1728 50  IBLA 

1700  et_  seq.   — 82   IBLA 
1701 45  IBLA 

45  IBLA 

46  IBLA 

47  IBLA 

47  IBLA 

48  IBLA 

49  IBLA 

50  IBLA 

52  IBLA 

53  IBLA 
55   IBLA 

55  IBLA 

56  IBLA 

57  IBLA 

57  IBLA 

58  IBLA 

59  IBLA 

60  IBLA 
60  IBLA 
60  IBLA 

60  IBLA 

61  IBLA 
61  IBLA 

61  IBLA 

62  IBLA 

63  IBLA 

63  IBLA 

64  IBLA 

65  IBLA 
65  IBLA 


1  (May  14,  1984) 
329  (Sept.  7,  1984) 
383,  90  I.D.  543  (1983) 
387  (May  5,  1983) 

174,  88  I.D.  352  (1981) 

43,  89  I.D.  219  (1982) 
80  (July  17,  1984) 

152,  88  I.D.  1027  (1981) 
112  (Feb.  21,  1984) 

59,  87  I.D.  422  (1980) 
302  (Jan.  28,  1983) 
318  (Mar.  23,  1983) 
80  (July  17,  1984) 
211  (Dec.  28,  1984) 
305  (June  25,  1981) 
196  (Jan.  5,  1984) 
221  (Apr.  30,  1984) 
165  (Aug.  6,  1984) 
347  (Dec.  5,  1983) 
350  (Jan.  17,  1985) 
367  (Aug.  27,  1982) 
63  (Feb.  22,  1983) 
321  (Dec.  1,  1983) 
150  (Dec.  12,  1984) 
350  (Jan.  17,  1985) 
63  (Feb.  22,  1983) 
321  (Dec.  1,  1983) 
347  (Dec.  5,  1983) 
150  (Dec.  12,  1984) 
196  (Jan.  5,  1984) 


3,  1983) 
30,  1984) 

17,  1985) 
5,  1983) 
5,  1984) 

18,  1983) 
30,  1981) 

.D.  462  (1980) 
5,  1984) 


369  (Feb. 

221  (Apr. 
350  (Jan. 
347  (Dec. 
196  (Jan. 
264  (Oct. 

222  (Jan. 
186,  87  I. 
303  (Sept, 
87  (Jan.  17,  1980) 
305  (Feb.  6,  1980) 
257  (Mar.  27,  1980) 
47  (Apr.  14,  1980) 
284  (May  15,  1980) 
250  (June  26,  1980) 
278,  87  I.D.  350  (1980) 
127  (Sept.  24,  1980) 

56  (Jan.  6,  1981) 
136  (Mar.  9,  1981) 
151  (June  8,  1981) 
390  (June  30,  1981) 
167  (July  20,  1981) 
95  (Aug.  25,  1981) 
221  (Aug.  27,  1981) 
294  (Oct.  14,  1981) 
378  (Nov.  9,  1981) 
1  (Nov.  12,  1981) 
293  (Dec.  18,  1981) 
341  (Dec.  22,  1981) 
349,  88  I.D.  1115  (1981) 
166  (Jan.  25,  1982) 
216  (Jan.  28,  1982) 
396  (Feb.  22,  1982) 
203  (Mar.  9,  1982) 
23  (Mar.  26,  1982) 
317  (Apr.  27,  1982) 
27  (May  6,  1982) 
144  (June  29,  1982) 
271  (July  12,  1982) 


sec.   1701(a)   

—65 

IBLA   380   (July   20,    1982) 

68 

IBLA   219    (Nov.    12,    1982) 

69 

IBLA   180    (Dec.    15,    1982) 

71 

IBLA  165   (Mar.    10,    1983) 

73 

IBLA   308   (June  7,    1983) 

75 

IBLA  236   (Aug.    24,    1983) 

77 

IBLA   110    (Nov.    14,    1983) 

77 

IBLA   228   (Nov.    28,    1983) 

79 

IBLA  204   (Feb.    28,    1984) 

79 

IBLA  214   (Feb.    28,    1984) 

M- 

36910   (Supp.),    88   I.D.    909 

(1981) 

1701-1781  

—45 

IBLA  171,   87   I.D.    21    (1980) 

1701-1782  — 

—45 

IBLA   347   (Feb.    7,    1980) 

46 

IBLA  80   (Feb.    22,    1980) 

46 

IBLA   132    (Mar.    19,    1980) 

46 

IBLA  198   (Mar.    24,    1980) 

47 

IBLA  155   (May   6,    1980) 

51 

IBLA   154    (Nov.    26,    1980) 

53 

IBLA  153   (Mar.    12,    1981) 

54 

IBLA   309   (Apr.    30,    1981) 

56 

IBLA  78,    88   I.D.    643   (1981) 

56 

IBLA  167    (July   20,    1981) 

56 

IBLA   258,    88   I.D.    665   (1981) 

57 

IBLA   215   (Aug.    27,    1981) 

57 

IBLA  300   (Aug.    31,    1981) 

60 

IBLA  153   (Nov.    24,    1981) 

60 

IBLA   221   (Nov.    30,   1981) 

63 

IBLA  9   (Mar.    25,    1982) 

71 

IBLA  88   (Feb.    24,    1983) 

71 

IBLA   352    (Mar.    28,    1983) 

79 

IBLA  5   (Feb.    2,    1984) 

80 

IBLA  64,    91    I.D.    165   (1984) 

1701-1784   — 

— 76 

IBLA  48   (Sept.    19,    1983) 

77 

IBLA  174   (Nov.    17,    1983) 

77 

IBLA  181    (Nov.    18,   1983) 

78 

IBLA  115   (Dec.    22,    1983) 

79 

IBLA  267    (Mar.    7,   1984) 

81 

IBLA   366   (June   27,    1984) 

82 

IBLA  339   (Sept.    12,   1984) 

1701   et   seq. 

—   7 

ANCAB  8,    89   I.D.    118   (1982) 

47 

IBLA  17,    87    I.D.    143   (1980) 

60 

IBLA  240   (Dec.    4,    1981) 

70 

IBLA   348   (Feb.    3,    1983) 

75 

IBLA  40   (Aug.    5,    1983) 

M- 

1 

-36914   (Supp.),    88   I.D.    253 
;i981) 

M- 

1 

-36914    (Supp.    I),    88   I.D.    105 
;i981) 

1701(a)   

— 63 

IBLA  19   (Mar.    26,    1982) 

80 

IBLA  42   (Mar.    28,    1984) 

81 

IBLA  171   (May   31,    1984) 

4 

OHA  257   (Apr.    9,    1982) 

1701(a)(1)  - 

— 82 

IBLA   303   (Sept.    5,    1984) 

1701(a)(4)   - 

— 74 

IBLA   20   (June   24,   1983) 

76 

IBLA  205   (Oct.    11,    1983) 

1701(a)(5)   - 

47 

IBLA  47   (Apr.    14,   1980) 

47 

IBLA  155    (May   6,    1980) 

50 

IBLA  80   (Sept.   17,    1980) 

50 

IBLA  127   (Sept.    24,   1980) 

51 

IBLA  89   (Nov.    5,    1980) 

58 

IBLA  175,    88   I.D.    879   (1981) 

75 

IBLA  140   (Aug.    17,    1983) 

82 

IBLA  303   (Sept.    5,    1984) 

1701(a)(6)   - 

60 

IBLA   240   (Dec.    4,    1981) 

1701(a)(7)   - 

— 52 

IBLA   280,    88   I.D.    258   (1981) 

56 

IBLA  258,    88   I.D.    665   (1981) 

61 

IBLA  43   (Dec.    31,   1981) 
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61  IBLA 
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63  IBLA 

63  IBLA 

64  IBLA 

67  IBLA 
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80  IBLA 
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1702(i) 60  IBLA 

60  IBLA 
71   IBLA 

1702(j) 54  IBLA 

59   IBLA 

68  IBLA 
82   IBLA 

1711 53   IBLA 

64  IBLA 
71    IBLA 

76  IBLA 
1711(a) 54   IBLA 

56   IBLA 

61  IBLA 

61  IBLA 

62  IBLA 

63  IBLA 

65  IBLA 
65   IBLA 

71  IBLA 

72  IBLA 

76  IBLA 

77  IBLA 

78  IBLA 
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71  (Apr. 
155  (May 
80  (Sept. 
23  (Mar. 
222  (Aug. 
159  (June 
115  (Dec. 
57  (Apr. 
155  (May 
80  (Sept. 
23  (Mar. 
174  (Nov. 
140  (Aug. 
(Supp.), 


21,  1980) 
6,  1980) 

17,  1980) 
26,  1982) 

16,  1982) 
9,  1980) 
22,  1983) 

9,  1982) 
6,  1980) 

17,  1980) 
26,  1982) 

17,  1983) 
17,  1983) 
88  I.D.  253 


sec.  1712 


-60  IBLA  305  (Dec. 

61  IBLA  300  (Feb. 

62  IBLA  153  (Mar. 

63  IBIA  321  (Apr. 


18,  1981) 
3,  1982) 
5,  1982) 

27,  1982) 

28,  1982) 


291  (Oct.  30,  1981) 
1  (Nov.  12,  1981) 
8  (Dec.  29,  1981) 
166  (Jan.  25,  1982) 

43  (Feb.  24,  1982) 

299  (Mar.  18,  1982) 
14  (July  5,  1984) 
155  (May  6,  1980) 
186  (Aug.  22,  1983) 
311,  92  I.D.  37  (1985) 
258,  88  I.D.  665  (1981) 
96  (Oct.  26,  1982) 

240  (Mar.  1,  1984) 
155  (May  6,  1980) 
303,  87  I.D.  478  (1980) 
305  (Dec.  18,  1981) 
8  (Dec.  29,  1981) 

300  (Feb.  3,  1982) 
172  (Apr.  8,  1982) 
321  (Apr.  27,  1982) 
330  (Apr.  28,  1982) 
27  (May  6,  1982) 

287  (Sept.  28,  1982) 

44  (Aug.  5,  1983) 
144  (Nov.  15,  1983) 
330  (Dec.  5,  1983) 

64,  91  I.D.  165  (1984) 
166  (Jan.  25,  1982) 
341  (Dec.  22,  1981) 
349,  88  I.D.  1115  (1981) 
165  (Mar.  10,  1983) 
38,  88  I.D.  437  (1981) 
348  (Nov.  5,  1981) 
272  (Nov.  17,  1982) 
257  (Aug.  29,  1984) 
23  (Mar.  26,  1982) 
50  (May  6,  1982) 
100  (Feb.  24,  1983) 
31  (Sept.  8,  1983) 
215  (Apr.  23,  1981) 
206  (July  22,  1981) 
300  (Feb.  3,  1982) 

329  (Feb.  10,  i982) 
319  (Mar.  22,  1982) 
165  (Apr.  6,  1982) 
126  (June  28,  1982) 
271  (July  12,  1982) 
67  (Feb.  22,  1983) 
100  (Apr.  14,  1983) 
116  (Sept.  21,  1983) 

330  (Dec.  5,  1983) 
133  (Dec.  29,  1983) 


63  IBLA  330  (Apr. 

64  IBLA  50  (May  6,  1982) 

66  IBLA  287  (Aug.  19,  1982) 

71  IBLA  380  (Mar.  29,  1983) 

78  IBLA  115  (Dec.  22,  1983) 

79  IBLA  262  (Mar.  23,  1984) 

81  IBLA  181  (June  1,  1984) 

84  IBLA  359,  92  I.D.  58  (1985) 
M-36910  (Supp.),  88  I.D.  909 
(1981) 

1712(a)  70  IBLA  214  (Jan.  24,  1983) 

75  IBLA  140  (Aug.  17,  1983) 
1712(c)  68  IBLA  96  (Oct.  26,  1982) 

82  IBLA  303  (Sept.  5,  1984) 

1712(c)(1)  54  IBLA  309  (Apr.  30,  1981) 

1712(c)(3)  75  IBLA  186  (Aug.  22,  1983) 

1712(f)  70  IBLA  214  (Jan.  24,  1983) 

75  IBLA  140  (Aug.  17,  1983) 
1713 48  IBLA  385  (July  11,  1980) 

62  IBIA  328  (Mar.  23,  1982) 

66  IBLA  374,  89  I.D.  415  (1982) 

72  IBLA  373  (May  4,  1983) 

73  IBLA  27  (May  9,  1983) 

73  IBLA  156  (May  24,  1983) 

74  IBLA  4  (June  21,  1983) 
74  IBLA  285  (July  25,  1983) 
74  IBLA  350  (July  28,  1983) 

76  IBLA  20  (Sept.  6,  1983) 
76  IBLA  208  (Oct.  11,  1983) 
79  IBLA  340  (Mar.  22,  1984) 

81  IBLA  29  (May  17,  1984) 

82  IBLA  230  (Aug.  23,  1984) 
82  IBLA  289  (Aug.  31,  1984) 

M-36900  (Supp.  I),  90  I.D.  345 
(1983) 

1713(a) 82  IBIA  230  (Aug.  23,  1984) 

1713(d) 74  IBLA  4  (June  21,  1983) 

74  IBLA  285  (July  25,  1983) 
74  IBLA  350  (July  28,  1983) 
76  IBLA  20  (Sept.  6,  1983) 

1713(f)  81  IBLA  366  (June  27,  1984) 

82  IBLA  230  (Aug.  23,  1984) 

1714 48  IBLA  250  (June  26,  1980) 

50  IBLA  186,  87  I.D.  462  (1980) 

53  IBLA  251  (Mar.  19,  1981) 

54  IBLA  103  (Apr.  15,  1981) 

57  IBLA  370  (Sept.  8,  1981) 

58  IBLA  329  (Oct.  16,  1981) 
62  IBLA  243  (Mar.  15,  1982) 

65  IBLA  338  (July  15,  1982) 

66  IBLA  100  (Aug.  4,  1982) 

76  IBLA  383  (Oct.  27,  1983) 

77  IBLA  181  (Nov.  18,  1983) 

78  IBLA  320  (Jan.  24,  1984) 

78  IBLA  349  (Jan.  25,  1984) 

79  IBLA  267  (Mar.  7,  1984) 

81  IBLA  53  (May  22,  1984) 

82  IBLA  14  (July  5,  1984) 
82  IBLA  162  (Aug.  6,  1984) 
84  IBLA  166  (Dec.  19,  1984) 
84  IBLA  233  (Dec.  31,  1984) 

1714(a) 7  ANCAB  8,  89  I.D.  118  (1982) 

50  IBLA  186,  87  I.D.  462  (1980) 
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sec.    1714(a) 61  IBLA  8   (Dec.    31,    1981) 

66  IBLA  100   (Aug.    4,    1982) 

1714(b)  50  IBLA  186,  87  I.D.  462  (1980) 

1714(b)(1)  50  IBLA  186,  87  I.D.  462  (1980) 

51  IBLA  178  (Dec.  2,  1980) 

68  IBIA  84  (Oct.  21,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

69  IBLA  180  (Dec.  15,  1982) 

75  IBLA  16,  90  I.D.  352  (1983) 

1714(b)(1)(c)  -68  IBLA  84  (Oct.  21,  1982) 

1714(e)  84  IBLA  124  (Dec.  10,  1984) 

1714(g) 51  IBLA  178  (Dec.  2,  1980) 

61  IBLA  220  (Jan.  28,  1982) 

68  IBIA  84  (Oct.  21,  1982) 

69  IBLA  180   (Dec.    15,    1982) 
74  IBLA  1    (June    21,    1983) 
79  IBLA   214   (Feb.    28,    1984) 

81  IBLA  239   (June   6,    1984) 

1714(h)   68  IBLA  84   (Oct.    21,   1982) 

1714(i) 7  ANCAB   8,    89    I.D.    118   (1982) 

45  IBLA  171,    87   I.D.    21   (1980) 

61  IBLA  68   (Dec.    31,    1981) 

67  IBLA   380   (Oct.    8,    1982) 
1714U) 52  IBLA  56   (Jan.    6,    1981) 

67  IBLA  287   (Sept.    28,    1982) 

68  IBLA  84   (Oct.    21,    1982) 

1714(1)(1)   67  IBLA  287   (Sept.    28,    1982) 

1715 52  IBLA  302  (Feb.  10,  1981) 

61  IBLA  8  (Dec.  29,  1981) 

1715(c) 61  IBLA  8  (Dec.  29,  1981) 

1716 53  IBLA  153  (Mar.  12,  1981) 

58  IBLA  329  (Oct.  16,  1981) 

58  IBLA  390,  88  I.D.  918  (1981) 

61  IBLA  8  (Dec.  29,  1981) 

70  IBLA  93  (Jan.  11,  1983) 

73  IBLA  320  (June  7,  1983) 

74  IBLA  350  (July  28,  1983) 
78  IBLA  68  (Dec.  16,  1983) 

78  IBLA  366  (Jan.  30,  1984) 

79  IBLA  362  (Mar.  23,  1984) 
1716(a) 52  IBLA  156,  88  I.D.  232  (1981) 

63  IBLA  192  (Apr.  8,  1982) 

78  IBLA  68  (Dec.  16,  1983) 

78  IBLA  366  (Jan.  30,  1984) 

79  IBLA  362  (Mar.  23,  1984) 
1716(b) 78  IBIA  68  (Dec.  16,  1983) 

82  IBLA  303  (Sept.  5,  1984) 
1719 54  IBLA  137  (Apr.  17,  1981) 

55  IBLA  296  (June  26,  1981) 

58  IBLA  390,  88  I.D.  918  (1981) 

61  IBLA  80  (Dec.  31,  1981) 

1719(b)  50  IBLA  197  (Sept.  30,  1980) 

53  IBLA  362  (Mar.  30,  1981) 

55  IBLA  296  (June  26,  1981) 

69  IBLA  118  (Nov.  30,  1982) 
73  IBLA  92  (May  19,  1983) 
78  IBLA  311  (Jan.  12,  1984) 

1719(b)(1)  50  IBLA  197  (Sept.  30,  1980) 

53  IBLA  362  (Mar.  30,  1981) 

54  IBLA  137  (Apr.  17,  1981) 

55  IBLA  296  (June  26,  1981) 
73  IBLA  92  (May  19,  1983) 
78  IBLA  311  (Jan.  12,  1984) 

1720 82  IBLA  303  (Sept.  5,  1984) 

1721 79  IBLA  340  (Mar.  22,  1984) 

1721(b) 79  IBLA  340  (Mar.  22,  1984) 

1721(b)(2)  79  IBLA  340  (Mar.  22,  1984) 

1721(c)(1)  79  IBLA  340  (Mar.  22,  1984) 


sec.  1722 49  IBLA  278,  87  I.D.  350  (1980) 

52  IBLA  227  (Jan.  30,  1981) 
55  IBLA  157  (June  9,  1981) 

1722(a)  52  IBLA  227  (Jan.  30,  1981) 

1731 60  IBLA  1  (Nov.  12,  1981) 

61  IBLA  393  (Feb.  19,  1982) 
61  IBLA  396  (Feb.  22,  1982) 
81  IBLA  242  (June  7,  1984) 

1732 46  IBLA  265  (Mar.  27,  1980) 

48  IBLA  159  (June  9,  1980) 

55  IBLA  360  (June  26,  1981) 
57  IBLA  74  (Aug.  20,  1981) 

60  IBLA  305  (Dec.  18,  1981) 

61  IBLA  300  (Feb.  3,  1982) 

61  IBLA  393  (Feb.  19,  1982) 

62  IBLA  153  (Mar.  5,  1982) 

63  IBLA  23  (Mar.  26,  1982) 
63  IBLA  321  (Apr.  27,  1982) 

63  IBLA  330  (Apr.  28,  1982) 

64  IBLA  50  (May  6,  1982) 

66  IBLA  287  (Aug.  19,  1982) 
71  IBLA  165  (Mar.  10,  1983) 

75  IBLA  278  (Aug.  26,  1983) 

76  IBLA  116  (Sept.  21,  1983) 

77  IBLA  144  (Nov.  15,  1983) 
81  IBLA  181  (June  1,  1984) 
81  IBLA  242  (June  7,  1984) 

1732(a) 60  IBLA  1  (Nov.  12,  1981) 

61  IBLA  396  (Feb.  22,  1982) 

62  IBLA  43  (Feb.  24,  1982) 
68  IBLA  96  (Oct.  26,  1982) 

1732(b)  45  IBLA  87  (Jan.  17,  1980) 

45  IBLA  219  (Jan.  31,  1980) 

46  IBLA  132  (Mar.  19,  1980) 
46  IBLA  198  (Mar.  24,  1980) 
46  IBLA  257  (Mar.  27,  1980) 
46  IBLA  350  (Apr.  8,  1980) 
48  IBLA  123  (May  30,  1980) 
48  IBLA  377  (July  11,  1980) 
52  IBLA  80  (Jan.  9,  1981) 

56  IBLA  134  (July  20,  1981) 
60  IBLA  81  (Nov.  19,  1981) 
60  IBLA  341  (Dec.  22,  1981) 
64  IBLA  379  (June  15,  1982) 

68  IBLA  96  (Oct.  26,  1982) 

70  IBLA  214  (Jan.  24,  1983) 

75  IBLA  153,  90  I.D.  382  (1983) 
75  IBLA  236  (Aug.  24,  1983) 
84  IBLA  359,  92  I.D.  58  (1985) 
M-36910  (Supp.),  88  I.D.  909 
(1981) 

1733 75  IBLA  278  (Aug.  26,  1983) 

1733(a)  47  IBLA  47  (Apr.  14,  1980) 

50  IBLA  127  (Sept.  24,  1980) 

1734 45  IBLA  305  (Feb.  6,  1980) 

50  IBLA  190,  87  I.D.  473  (1980) 
52  IBLA  134  (Jan.  16,  1981) 
55  IBLA  210  (June  18,  1981) 
55  IBLA  360  (June  26,  1981) 
60  IBLA  10  (Nov.  13,  1981) 
60  IBLA  44  (Nov.  17,  1981) 

63  IBLA  146  (Apr.  6,  1982) 
63  IBLA  373  (Apr.  30,  1982) 

69  IBLA  251  (Dec.  21,  1982) 

71  IBLA  385  (Mar.  29,  1983) 
1734(a) 52  IBLA  105  (Jan.  12,  1981) 

60  IBLA  29  (Nov.  16,  1981) 
84  IBLA  119  (Dec.  10,  1984) 
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1734(c)  50  IBLA  190,  87  I.D.  473  (1980) 

63  IBLA  228,  89  I.D.  207  (1982) 

63  IBIA  373  (Apr.  30,  1982) 

73  IBLA  308  (June  7,  1983) 
M-36942,  88  I.D.  1090  (1981) 

1735 50  IBLA  190,  87  I.D.  473  (1980) 

1737(a) 60  IBLA  293  (Dec.  18,  1981) 

1737(c)  IBCA-1471-6-81 ,  88  I.D.  809 

(1981) 

61  IBLA  8  (Dec.  29,  1981) 

1739(e) 75  IBLA  140  (Aug.  17,  1983) 

1740 47  IBLA  47  (Apr.  14,  1980) 

47  IBLA  71  (Apr.  21,  1980) 

48  IBLA  233  (June  17,  1980) 

49  IBLA  23  (July  15,  1980) 

50  IBLA  127  (Sept.  24,  1980) 

51  IBLA  178  (Dec.  2,  1980) 
55  IBLA  210  (June  18,  1981) 
55  IBLA  296  (June  26,  1981) 
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215 
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45 
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43 
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46 
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4b 
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4b 
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4b 
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47 
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47 
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47 
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47 
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4/ 
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47 
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47 
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47 
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(May  6,  1980) 

47 

IBLA 

172 
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47 
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47 
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47 
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47 
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47 
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(May  13,  1980) 

47 

IBLA 
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(May  13,  1980) 

47 
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47 

IBLA 
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(May  13,  1980) 

47 
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(May  13,  1980) 
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(May  13,  1980) 

47 

IBLA 
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(May  13,  1980) 

47 
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47 
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(May  13,  1980) 

47 
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286 

(May  15,  1980) 

47 
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289 

(May  15,  1980) 
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IBLA 
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(May  15, 

1980) 

47 

IBLA 
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(May  19, 

1980) 

47 

IBLA 
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(May  19, 

1980) 

47 

IBLA 

301 

(May  19, 

1980) 

47 

IBLA 

306 

(May  19, 

1980) 

47 

IBLA 

309 

(May  19, 

1980) 

47 

IBLA 
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(May  19, 

1980) 

47 

IBLA 
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(May  21, 

1980) 

47 
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348 

(May  21, 
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47 
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(May  21, 

1980) 

47 

IBLA 
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(May  21, 

1980) 

47 
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(May  21, 

1980) 

47 

IBLA 

370 

(May  21, 

1980) 

4  7 

IBLA 

393 

(May  22, 

1980) 

48 

IBLA 

16 

(May  27, 

1980) 

48 

IBLA 

39 

(May  29, 

1980) 

48 

IBLA 

43 

(May  29, 

1980) 

48 

IBLA 

55 

(May  29, 

1980) 

48 

IBLA 

59 

(May  29, 

1980) 

48 

IBLA 

71 

(May  29, 

1980) 

48 

IBLA 

79 

(May  29, 

1980) 

48 

IBLA 

83 

(May  29, 

1980) 

48 

IBLA 

87 

(May  29, 

1980) 

48 

IBLA 

90 

(May  29, 

1980) 

48 

IBLA 

96 

(May  29, 

1980) 

48 

IBLA 

99 

(May  29, 

1980) 

48 

IBLA 

103 

(May  29, 

1980) 

48 

IBLA 

127 

(May  30, 

1980) 

48 

IBLA 

129 

(May  30, 

1980) 

48 

IBLA 

132 

(May  30, 

1980) 

48 

IBLA 

134 

(May  30, 

1980) 

48 

IBLA 

141 

(May  30, 

1980) 

48 

IBLA 

175 

(June  9, 

1980) 

48 

IBLA 

178 

(June  9, 

1980) 

48 

IBLA 

180 

(June  9, 

1980) 

48 

IBLA 

184 

(June  9, 

1980) 

48 

IBLA 

193 

(June  9, 

1980) 

48 

IBLA 

214 

( June  1 6 

,  1980) 

48 
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218 

(June  16 

,  1980) 

48 

IBLA 

253 

(June  26 

,  1980) 

48 

IBLA 
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(June  26 

,  1980) 

48 

IBLA 
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,  87  I.D. 

248  (1980) 

48 

IBLA 
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(July  3, 

1980) 

48 

IBLA 

351 

(July  11 

,  1980) 

49 

IBLA 

11 

(July  15, 

1980) 

49 

IBLA 

40 

(July  21, 

1980) 

49 

IBLA 

56 

(July  21, 

1980) 

49 

IBLA 

94 

(July  22, 

1980) 

49 

IBLA 

111 

(July  28 

,  1980) 

4  9 
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(July  28 

,  1980) 

49 

IBLA 
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(July  28 

,  1980) 

49 
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,  1980) 

49 
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(July  30 

,  1980) 

49 

IBLA 
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(July  30 
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49 
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(July  30 
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49 
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(July  30 

,  1980) 

49 

IBLA 
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(July  31 

,  1980) 

49 

IBLA 
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(July  31 

,  1980) 

49 

IBLA 
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(Aug.  6, 

1980) 

49 

IBLA 
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(Aug.  6, 

1980) 

49 

IBLA 

193 

(Aug.  6, 

1980) 

49 

IBLA 

197 

(Aug.  6, 

1980) 

49 

IBLA 

217 

(Aug.  11 

,  1980) 

49 

IBLA 

225 

(Aug.  12 

,  1980) 

49 

IBLA 

228 

(Aug.  12 

,  1980) 

49 

IBLA 

243 

(Aug.  18 

,  1980) 

49 

IBLA 

267 

(Aug.  18 

,  1980) 

49 

IBLA 

320 

(Aug.  20 

,  1980) 

CCLV1 


United  States  Codes 


TITLE  43:   Continued 


TITLE  43:   Continued 


1744 


49  IBLA 

329  (Aug.  25,  1980)            sec. 

L744 52 

IBIA 

375  (Feb.  19,  1981) 

49  IBLA 

332  (Aug.  25,  1980) 

52 

IBIA 

387  (Feb.  19,  1981) 

49  IBLA 

335  (Aug.  25,  1980) 

52 

IBLA 

393  (Feb.  24,  1981) 

49  IBLA 

378  (Sept.  5,  1980) 

53 

IBLA 

1  (Feb.  26,  1981) 

50  IBIA 

1  (Sept.  5,  1980) 

53 

IBLA 

18  (Feb.  26,  1981) 

50  IBIA 

26,  87  I.D.  395  (1980) 

53 

IBIA 

21  (Feb.  26,  1981) 

50  IBIA 

42  (Sept.  9,  1980) 

53 

IBIA 

40  (Feb.  26,  1981) 

50  IBIA 

47  (Sept.  9,  1980) 

53 

IBIA 

75  (Mar.  2,  1981) 

50  IBLA 

58  (Sept.  15,  1980) 

53 

IBIA 

89  (Mar.  2,  1981) 

50  IBIA 

66  (Sept.  17,  1980) 

53 

IBIA 

128  (Mar.  5,  1981) 

50  IBIA 

84  (Sept.  17,  1980) 

53 

IBIA 

133  (Mar.  5,  1981) 

50  IBIA 

121  (Sept.  24,  1980) 

53 

IBLA 

137  (Mar.  9,  1981) 

50  IBIA 

124  (Sept.  24,  1980) 

53 

IBLA 

192,  88  I.D.  369  (1981) 

50  IBLA 

127  (Sept.  24,  1980) 

53 

IBLA 

247  (Mar.  19,  1981) 

50  IBIA 

131  (Sept.  24,  1980) 

53 

IBLA 

267  (Mar.  23,  1981) 

50  IBLA 

138  (Sept.  26,  1980) 

53 

IBIA 

310  (Mar.  25,  1981) 

50  IBLA 

141  (Sept.  26,  1980) 

53 

IBLA 

313  (Mar.  25,  1981) 

50  IBIA 

145  (Sept.  26,  1980) 

53 

IBIA 

366  (Mar.  30,  1981) 

50  IBIA 

164  (Sept.  30,  1980) 

53 

IBIA 

377  (Mar.  31,  1981) 

50  IBIA 

201  (Sept.  30,  1980) 

54 

IBIA 

54  (Apr.  9,  1981) 

50  IBIA 

206  (Sept.  30,  1980) 

54 

IBIA 

56  (Apr.  9,  1981) 

50  IBIA 

212  (Sept.  30,  1980) 

54 

IBIA 

93  (Apr.  14,  1981) 

50  IBIA 

225  (Sept.  30,  1980) 

54 

IBLA 

100  (Apr.  15,  1981) 

50  IBLA 

227  (Sept.  30,  1980) 

54 

IBLA 

108  (Apr.  15,  1981) 

50  IBIA 

303,  87  I.D.  478  (1980) 

54 

IBLA 

116  (Apr.  16,  1981) 

50  IBIA 

363  (Oct.  16,  1980) 

54 

IBIA 

119  (Apr.  16,  1981) 

50  IBIA 

374  (Oct.  21,  1980) 

54 

IBLA 

121  (Apr.  16,  1981) 

50  IBIA 

379  (Oct.  22,  1980) 

54 

IBIA 

134  (Apr.  17,  1981) 

51  IBIA 

17  (Oct.  28,  1980) 

54 

IBLA 

139  (Apr.  17,  1981) 

51  IBIA 

32  (Oct.  30,  1980) 

54 

IBLA 

144  (Apr.  17,  1981) 

51  IBIA 

43  (Oct.  30,  1980) 

54 

IBIA 

147  (Apr.  17,  1981) 

51  IBIA 

45  (Oct.  30,  1980) 

54 

IBLA 

155  (Apr.  21,  1981) 

51  IBIA 

56  (Oct.  31,  1980) 

54 

IBLA 

159  (Apr.  21,  1981) 

51  IBIA 

185  (Dec.  2,  1980) 

54 

IBLA 

165  (Apr.  21,  1981) 

51  IBIA 

188  (Dec.  2,  1980) 

54 

IBIA 

184  (Apr.  22,  1981) 

51  IBIA 

212  (Dec.  10,  1980) 

54 

IBIA 

187  (Apr.  22,  1981) 

51  IBIA 

224  (Dec.  10,  1980) 

54 

IBIA 

221  (Apr.  23,  1981) 

51  IBIA 

250  (Dec.  15,  1980) 

54 

IBLA 

224  (Apr.  27,  1981) 

51  IBIA 

265  (Dec.  15,  1980) 

54 

IBIA 

229  (Apr.  27,  1981) 

51  IBIA 

287  (Dec.  17,  1980) 

54 

IBIA 

232  (Apr.  27,  1981) 

51  IBLA 

294  (Dec.  17,  1980) 

54 

IBLA 

237  (Apr.  27,  1981) 

51  IBIA 

297  (Dec.  17,  1980) 

54 

IBIA 

239  (Apr.  27,  1981) 

51  IBLA 

361  (Dec.  29,  1980) 

54 

IBLA 

257  (Apr.  28,  1981) 

51  IBIA 

364  (Dec.  29,  1980) 

54 

IBIA 

303  (Apr.  29,  1981) 

52  IBIA 

1  (Jan.  5,  1981) 

54 

IBLA 

332  (May  5,  1981) 

52  IBIA 

5  (Jan.  5,  1981) 

54 

IBIA 

337  (May  5,  1981) 

52  IBIA 

12  (Jan.  5,  1981) 

54 

IBLA 

343  (May  7,  1981) 

52  IBIA 

44  (Jan.  6,  1981) 

54 

IBLA 

352  (May  12,  1981) 

52  IBIA 

49  (Jan.  6,  1981) 

54 

IBLA 

362  (May  18,  1981) 

52  IBIA 

87,  88  I.D.  31  (1980) 

54 

IBIA 

390,  88  I.D.  557  (1981) 

52  IBIA 

131  (Jan.  16,  1981) 

55 

IBIA 

5  (May  26,  1981) 

52  IBIA 

134  (Jan.  16,  1981) 

55 

IBLA 

12  (May  26,  1981) 

52  IBIA 

137  (Jan.  16,  1981) 

55 

IBLA 

17  (May  26,  1981) 

52  IBIA 

149  (Jan.  16,  1981) 

55 

IBIA 

20  (May  26,  1981) 

52  IBIA 

153  (Jan.  21,  1981) 

55 

LBIA 

28  (May  27,  1981) 

52  IBLA 

200  (Jan.  26,  1981) 

55 

IBIA 

39  (May  28,  1981) 

52  IBIA 

214  (Jan.  30,  1981) 

55 

IBIA 

45  (May  29,  1981) 

52  IBLA 

233  (Feb.  3,  1981) 

55 

IBIA 

47  (May  29,  1981) 

52  IBLA 

243  (Feb.  6,  1981) 

55 

IBIA 

49  (May  29,  1981) 

52  IBIA 

253  (Feb.  6,  1981) 

55 

IBLA 

55  (May  29,  1981) 

52  IBIA 

270  (Feb.  6,  1981) 

55 

IBIA 

105  (June  1,  1981) 

52  IBIA 

273  (Feb.  6,  1981) 

55 

IBIA 

110  (June  1,  1981) 

52  IBIA 

288  (Feb.  9,  1981) 

55 

IBIA 

125  (June  3,  1981) 

52  IBIA 

299  (Feb.  10,  1981) 

55 

IBLA 

128  (June  3,  1981) 

52  IBIA 

305  (Feb.  10,  1981) 

55 

IBLA 

136  (June  4,  1981) 

52  IBIA 

313  (Feb.  10,  1981) 

55 

IBLA 

140  (June  4,  1981) 

52  IBIA 

363  (Feb.  19,  1981) 

55 

IBLA 

145  (June  8,  1981) 

52  IBIA 

366  (Feb.  19,  1981) 

55 

IBLA 

148  (June  8,  1981) 
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55  IBla  162  (June  9, 

55  IBLA  165  (June  9, 

1981) 
1981) 

55  IBLA  182  (June  15, 

1981) 

55  IBLA  185  (June  16, 

1981) 

55  IBLA  193  (June  16, 

1981) 

55  IBLA  260  (June  25, 

1981) 

55  IBLA  263  (June  25, 

1981) 

55  IBLA  289  (June  25, 

1981) 

55  IBLA  312  (June  26, 

1981) 

55  IBLA  382  (June  29, 

1981) 

55  IBLA  384  (June  29, 

1981) 

56  IBLA  26  (July  8,  1981) 

56  IBLA  41  (July  8,  1981) 

56  IBLA  43  (July  8,  1981) 

56  IBLA  84  (July  15, 

1981) 

56  IBLA  107  (July  16, 

1981) 

56  IBLA  109  (July  16, 

1981) 

56  IBLA  112  (July  16, 

1981) 

56  IBLA  129  (July  16, 

1981) 

56  IBLA  148  (July  20, 

1981) 

56  IBLA  155  (July  20, 

1981) 

56  IBLA  158  (July  20, 

1981) 

56  IBLA  160  (July  20, 

1981) 

56  IBLA  163  (July  20, 

1981) 

56  IBLA  165  (July  20, 

1981) 

56  IBLA  171  (July  20, 

1981) 

56  IBLA  173  (July  20, 

1981) 

56  IBLA  175  (July  20, 

1981) 

56  IBLA  177  (July  20, 

1981) 

56  IBLA  179  (July  20, 

1981) 

56  IBLA  187  (July  20, 

1981) 

56  IBLA  190  (July  20, 

1981) 

56  IBLA  217  (July  22, 

1981) 

56  IBLA  234  (July  22, 

1981) 

56  IBLA  236  (July  22, 

1981) 

56  IBLA  276  (July  28, 

1981) 

56  IBLA  278  (July  28, 

1981) 

56  IBLA  280  (July  28, 

1981) 

56  IBLA  282  (July  28 

1981) 

56  IBLA  298  (July  28 

1981) 

56  IBLA  312  (July  29 

1981) 

56  IBLA  315  (July  29 

1981) 

56  IBLA  318  (July  29 

1981) 

56  IBLA  321  (July  29 

1981) 

56  IBLA  327  (July  30 

1981) 

56  IBLA  332  (July  30 

1981) 

56  IBLA  334  (July  30 

,  1981) 

56  IBLA  337,  88  I.D. 

682  (1981) 

56  IBLA  343  (July  30 

,  1981) 

56  IBLA  350  (Aug.  3, 

1981) 

56  IBLA  352  (Aug.  3, 

1981) 

56  IBLA  354  (Aug.  3, 

1981) 

56  IBLA  357  (Aug.  3, 

1981) 

56  IBLA  359  (Aug.  3, 

1981) 

56  IBLA  361  (Aug.  3, 

1981) 

56  IBLA  364  (Aug.  3, 

1981) 

56  IBLA  367  (Aug.  3, 

1981) 

56  IBLA  370  (Aug.  3, 

1981) 

56  IBLA  372  (Aug.  3, 

1981) 

56  IBLA  375  (Aug.  3, 

1981) 

56  IBLA  383  (Aug.  3, 

1981) 

56  IBLA  385  (Aug.  3, 

1981) 

56  IBLA  391  (Aug.  3, 

1981) 

57  IBLA  1  (Aug.  5,  1981) 

57  IBLA  5  (Aug.  5,  1981) 

57  IBLA  15  (Aug.  6, 

1981) 

57  IBLA  20  (Aug.  6, 

L981) 

57  IBLA  23  (Aug.  6, 

1981) 
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-57  IBLA  27  (Aug.  6,  1981) 
57  IBLA  29  (Aug.  6,  1981) 
57  IBLA  35  (Aug.  10,  1981) 
57  IBLA  40  (Aug.  10,  1981) 
57  IBLA  51  (Aug.  17,  1981) 
57  IBLA  60  (Aug.  17,  1981) 
57  IBLA  76  (Aug.  21,  1981) 
57  IBLA  114  (Aug.  25,  1981) 
57  IBLA  117  (Aug.  25,  1981) 
57  IBLA  122  (Aug.  25,  1981) 
57  IBLA  128  (Aug.  25,  1981) 
57  IBLA  136  (Aug.  25,  1981) 
57  IBLA  142  (Aug.  25,  1981) 
57  IBLA  152  (Aug.  25,  1981) 
57  IBLA  154  (Aug.  25,  1981) 
57  IBLA  157  (Aug.  25,  1981) 
57  IBLA  161  (Aug.  25,  1981) 
57  IBLA  221  (Aug.  27,  1981) 
57  IBLA  237  (Aug.  27,  1981) 
57  IBLA  242  (Aug.  27,  1981) 
57  IBLA  244  (Aug.  27,  1981) 
57  IBLA  263  (Aug.  28,  1981) 
57  IBLA  266  (Aug.  28,  1981) 
57  IBLA  268  (Aug.  31,  1981) 
57  IBLA  271  (Aug.  31,  1981) 
57  IBLA  274  (Aug.  31,  1981) 
57  IBLA  276  (Aug.  31,  1981) 
57  IBLA  278  (Aug.  31,  1981) 
57  IBLA  297  (Aug.  31,  1981) 
57  IBLA  300  (Aug.  31,  1981) 
57  IBLA  303  (Aug.  31,  1981) 
57  IBLA  330  (Sept.  1,  1981) 
57  IBLA  336  (Sept.  1,  1981) 
57  IBLA  339  (Sept.  1,  1981) 
57  IBLA  346  (Sept.  3,  1981) 
57  IBLA  349  (Sept.  8,  1981) 
57  IBLA  351  (Sept.  8,  1981) 
57  IBLA  384  (Sept.  10,  1981) 
57  IBLA  386  (Sept.  10,  1981) 
57  IBLA  389  (Sept.  10,  1981) 

57  IBLA  392  (Sept.  10,  1981) 

58  IBLA  10  (Sept.  16,  1981) 
58  IBLA  29  (Sept.  16,  1981) 
58  IBLA  32  (Sept.  16,  1981) 
58  IBLA  35  (Sept.  17,  1981) 
58  IBLA  42  (Sept.  17,  1981) 
58  IBLA  49  (Sept.  21,  1981) 
58  IBLA  59  (Sept.  21,  1981) 
58  IBLA  62  (Sept.  21,  1981) 
58  IBLA  64  (Sept.  22,  1981) 
58  IBLA  70  (Sept.  22,  1981) 
58  IBLA  73  (Sept.  22,  1981) 
58  IBLA  75  (Sept.  22,  1981) 
58  IBLA  85  (Sept.  22,  1981) 
58  IBLA  88  (Sept.  24,  1981) 
58  IBLA  121  (Sept.  24,  1981) 
58  IBLA  127  (Sept.  24,  1981) 
58  IBLA  131  (Sept.  24,  1981) 
58  IBLA  134  (Sept.  24,  1981) 
58  IBLA  137  (Sept.  25,  1981) 
58  IBLA  139  (Sept.  25,  1981) 
58  IBLA  142  (Sept.  25,  1981) 

58  IBLA  152,  88  I.D.  873  (1981) 
58  IBLA  159  (Sept.  28,  1981) 
58  IBLA  163  (Sept.  28,  1981) 
58  IBLA  188  (Sept.  28,  1981) 
58  IBLA  192  (Sept.  29,  1981) 
58  IBLA  194  (Sept.  29,  1981) 
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58 

IBLA 

197  < 

Sept 

.  2< 

,  1981) 

58 

IBLA 

207  1 

Sept 

.  2< 

1,  1981) 

58 

IBLA 

211  ( 

Sept 

•  2S 

,  1981) 

58 

IBLA 

224  ( 

Sept 

.  3r 

),  1981) 

58 

IBLA 

230 

.Oct. 

6, 

1981) 

58 

IBLA 

243  1 

Oct. 

6, 

1981) 

58 

IBLA 

246  ( 

,Oct. 

6, 

1981) 

58 

IBLA 

251  ( 

Oct. 

6, 

1981) 

58 

IBLA 

257  ( 

Oct. 

6, 

1981) 

58 

IBLA 

265  ( 

Oct. 

7, 

1981) 

58 

IBLA 

291  ( 

Oct. 

13, 

1981) 

58 

IBLA 

308  ( 

Oct. 

16, 

1981) 

58 

IBLA 

316 

[Oct. 

U, 

1981) 

58 

IBLA 

319  ( 

Oct. 

16, 

1981) 

58 

IBLA 

325 

[Oct. 

16, 

1981) 

58 

IBLA 

327  ( 

Oct. 

16, 

1981) 

58 

IBLA 

337 

[Oct. 

19, 

1981) 

58 

IBLA 

346 

.Oct. 

19, 

1981) 

58 

IBLA 

350 

[Oct. 

19, 

1981) 

58 

IBLA 

355  1 

.Oct. 

20, 

1981) 

58 

IBLA 

358  1 

Oct. 

20, 

1981) 

58 

IBLA 

363  1 

.Oct. 

20 

1981) 

58 

IBLA 

369 

.Oct. 

20, 

1981) 

58 

IBLA 

372 

[Oct. 

20 

1981) 

58 

IBLA 

377 

[Oct. 

21 

1981) 

58 

IBLA 

381 

[Oct. 

21 

1981) 

5  8 

IBLA 

385 

[Oct. 

21 

1981) 

58 

IBLA 

390, 

88  I 

.D. 

918  (19 

58 

IBLA 

403 

[Oct. 

21 

1981) 

59 

IBLA 

1,  8! 

3  I.D 

.  925  (1981 

59 

IBLA 

108 

[Oct. 

26, 

1981) 

59 

IBLA 

112 

[Oct. 

26 

1981) 

59 

IBLA 

127 

[Oct. 

26 

1981) 

59 

IBLA 

143 

[Oct. 

26 

1981) 

59 

IBLA 

150 

[Oct. 

26 

1981) 

59 

IBLA 

153 

[Oct. 

26 

1981) 

59 

IBLA 

176 

[Oct . 

26, 

1981) 

59 

IBLA 

189 

[Oct. 

27 

1981) 

5  9 

IBLA 

220 

[Oct. 

28 

1981) 

59 

IBLA 

223 

[Oct. 

28 

1981) 

59 

IBLA 

235 

[Oct. 

28 

1981) 

59 

IBLA 

238 

[Oct. 

28 

1981) 

59 

IBLA 

247 

[Oct. 

29 

1981) 

59 

IBLA 

252 

[Oct. 

29 

1981) 

59 

IBLA 

257 

[Oct. 

29 

1981) 

59 

IBLA 

280 

[Oct. 

30 

1981) 

59 

IBLA 

283 

[Oct. 

30 

1981) 

59 

IBLA 

286 

[Oct. 

30 

1981) 

59 

IBLA 

288 

[Oct. 

30 

1981) 

59 

IBLA 

311 

[  Nov. 

4, 

1981) 

59 

IBLA 

316 

[Nov  . 

4, 

1981) 

59 

IBLA 

323 

[  Nov. 

5, 

1981) 

59 

IBLA 

390 

(Nov . 

10 

1981) 

60 

IBLA 

6  (N« 

3v.  12,  1981) 

60 

IBLA 

10  (1 

fov. 

13, 

1981) 

60 

IBLA 

29  (1 

*Jov. 

16, 

1981) 

60 

IBLA 

44  (1 

tov. 

17, 

1981) 

60 

IBLA 

50  ( 

lov. 

17, 

1981) 

60 

IBLA 

59  (1 

fov. 

18, 

1981) 

60 

IBLA 

62  (1 

Yov. 

19, 

1981) 

60 

IBLA 

65  ( 

tov. 

19, 

1981) 

60 

IBLA 

67  (1 

Yov. 

19, 

1981) 

6  0 

IBLA 

75  ( 

lov. 

19, 

1981) 

6<) 

IBLA 

78  (1 

>Jov. 

19, 

1981) 

60 

IBLA 

85  ( 

tov. 

19, 

1981) 

60 

IBLA 

90  ( 

tov. 

19, 

1981) 

60 

IBLA 

104 

[Nov. 

20 

1981) 

60 

IBLA 

128 

[Nov. 

24 

1981) 
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60 

IBLA 

134 

(Nov. 

24, 

1981) 

60 

IBLA 

167 

(Nov. 

24, 

1981) 

60 

IBLA 

171 

(Nov. 

24, 

1981) 

60 

IBLA 

173 

(Nov. 

24, 

1981) 

60 

IBLA 

187 

(Nov. 

27, 

1981) 

60 

IBLA 

197 

(Nov. 

27, 

1981) 

60 

IBLA 

200 

(Nov. 

27, 

1981) 

60 

IBLA 

217 

(Nov. 

30, 

1981) 

60 

IBLA 

232 

(Dec. 

4, 

1981) 

60 

IBLA 

235 

(Dec. 

4, 

1981) 

60 

IBLA 

237 

(Dec. 

4, 

1981) 

60 

IBLA 

255 

(Dec. 

4, 

1981) 

60 

IBLA 

258 

(Dec. 

4, 

1981) 

60 

IBLA 

264 

(Dec. 

15, 

1981) 

60 

IBLA 

284 

(Dec. 

17, 

1981) 

60 

IBLA 

363 

(Dec. 

22, 

1981) 

60 

IBLA 

370 

(Dec. 

22, 

1981) 

60 

IBLA 

378 

(Dec. 

23 

1981) 

60 

IBLA 

386 

(Dec. 

23, 

1981) 

61 

IBLA 

4  (Dec.  29,  1981) 

61 

IBLA 

55 

Dec. 

31, 

1981) 

61 

IBLA 

94 

.Jan. 

4,  1982) 

61 

IBLA 

97 

[Jan. 

4,  1982) 

61 

IBLA 

109 

(Jan. 

4, 

1982) 

61 

IBLA 

120 

(Jan. 

15 

1982) 

61 

IBLA 

136 

(Jan. 

15 

1982) 

61 

IBLA 

158 

(Jan. 

20, 

1982) 

61 

IBLA 

161 

(Jan. 

21 

1982) 

61 

IBLA 

163 

(Jan. 

25 

1982) 

61 

IBLA 

170 

(Jan. 

25 

1982) 

61 

IBLA 

171 

(Jan. 

25, 

1982) 

61 

IBLA 

185 

(Jan. 

26 

1982) 

61 

IBLA 

210 

(Jan. 

26 

1982) 

61 

IBLA 

216 

(Jan. 

28 

1982) 

61 

IBLA 

323 

(Feb. 

8, 

1982) 

61 

IBLA 

326 

(Feb. 

8, 

1982) 

61 

IBLA 

347 

(Feb. 

11 

1982) 

61 

IBLA 

353 

(Feb. 

11 

1982) 

61 

IBLA 

356 

(Feb. 

16 

1982) 

61 

IBLA 

359 

(Feb. 

16 

1982) 

61 

IBLA 

364 

(Feb. 

16 

1982) 

61 

IBLA 

376 

(Feb. 

17 

1982) 

61 

IBLA 

391 

(Feb. 

18 

1982) 

62 

IBLA 

7  (Feb.  23,  1982) 

62 

IBLA 

9  (Feb.  23,  1982) 

62 

IBLA 

25 

[Feb. 

24, 

1982) 

62 

IBLA 

27 

[Feb. 

24, 

1982) 

62 

IBLA 

32 

[Feb. 

24, 

1982) 

62 

IBLA 

35 

[Feb. 

24, 

1982) 

62 

IBLA 

84 

[Feb. 

25, 

1982) 

62 

IBLA 

104 

(Mar. 

1, 

1982) 

62 

IBLA 

107 

(Mar. 

2, 

1982) 

62 

IBLA 

146 

(Mar. 

5, 

1982) 

62 

IBLA 

166 

(Mar. 

8, 

1982) 

62 

IBLA 

215 

(Mar. 

10, 

1982) 

62 

IBLA 

224 

(Mar. 

10, 

1982) 

62 

IBLA 

232 

(Mar. 

11 

1982) 

62 

IBLA 

238 

(Mar. 

11, 

1982) 

62 

IBLA 

241 

(Mar. 

11 

1982) 

62 

IBLA 

249 

(Mar. 

15 

1982) 

62 

IBLA 

252 

(Mar. 

15, 

1982) 

62 

IBLA 

260 

(Mar. 

15, 

1982) 

62 

IBLA 

291 

(Mar. 

16, 

1982) 

62 

IBLA 

303 

(Mar. 

18, 

1982) 

62 

IBLA 

378 

(Mar. 

24, 

1982) 

62 

IBLA 

397 

(Mar. 

25, 

1982) 

62 

IBLA 

399 

(Mar. 

25, 

1982) 

63 

IBLA 

1  (Mar.  25,  1982) 
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-63  IBLA  5  (Mar.  25,  1982) 
63  IBLA  19  (Mar.  26,  1982) 
63  IBLA  49  (Mar.  30,  1982) 
63  IBLA  51  (Mar.  30,  1982) 
63  IBLA  56  (Mar.  30,  1982) 
63  IBLA  60  (Mar.  30,  1982) 
63  IBLA  67  (Mar.  30,  1982) 
63  IBLA  70  (Mar.  30,  1982) 
63  IBLA  77  (Mar.  30,  1982) 
63  IBLA  115  (Apr.  2,  1982) 
63  IBLA  125  (Apr.  5,  1982) 
63  IBLA  129  (Apr.  5,  1982) 
63  IBLA  146  (Apr.  6,  1982) 
63  IBLA  153  (Apr.  6,  1982) 
63  IBLA  170  (Apr.  8,  1982) 
63  IBLA  195  (Apr.  8,  1982) 
63  IBLA  198  (Apr.  8,  1982) 
63  IBLA  200  (Apr.  8,  1982) 
63  IBLA  203  (Apr.  8,  1982) 
63  IBLA  206  (Apr.  9,  1982) 
63  IBLA  221  (Apr.  15,  1982) 
63  IBLA  231  (Apr.  16,  1982) 
63  IBLA  233  (Apr.  19,  1982) 
63  IBLA  235  (Apr.  19,  1982) 
63  IBLA  266  (Apr.  19,  1982) 

63  IBLA  275  (Apr.  19,  1982) 

64  IBLA  21  (May  6,  1982) 
64  IBLA  23  (May  6,  1982) 
64  IBLA  86  (May  12,  1982) 
64  IBLA  89  (May  12,  1982) 
64  IBLA  101  (May  17,  1982) 
64  IBLA  104  (May  17,  1982) 
64  IBLA  111  (May  17,  1982) 
64  IBLA  114  (May  19,  1982) 
64  IBLA  126  (May  20,  1982) 
64  IBLA  139  (May  24,  1982) 
64  IBLA  257  (June  2,  1982) 
64  IBLA  261  (June  2,  1982) 
64  IBLA  264  (June  2,  1982) 
64  IBLA  271  (June  2,  1982) 
64  IBLA  295  (June  7,  1982) 
64  IBLA  297  (June  8,  j.982) 
64  IBLA  300  (June  8,  1982) 
64  IBLA  302  (June  8,  1982) 
64  IBLA  313  (June  10,  1982) 
64  IBLA  316  (June  10,  1982) 
64  IBLA  331  (June  10,  1982) 
64  IBLA  334  (June  10,  1982) 
64  IBLA  395  (June  17,  1982) 
64  IBLA  399  (June  17,  1982) 

64  IBLA  402  (June  17,  1982) 

65  IBLA  1  (June  17,  1982) 
65  IBLA  4  (June  17,  1982) 

64  IBLA  6  (June  17,  1982) 

65  IBLA  10  (June  17,  1982) 
65  IBLA  41  (June  22,  1982) 
65  IBLA  59  (June  23,  1982) 
65  IBLA  61  (June  23,  1982) 
65  IBLA  67  (June  23,  1982) 
65  IBLA  69  (June  23,  1982) 
65  IBLA  72  (June  23,  1982) 
65  IBLA  79  (June  23,  1982) 
65  IBLA  82  (June  23,  1982) 
65  IBLA  114  (June  25,  1982) 
65  IBLA  120  (June  25,  1982) 
65  IBLA  122  (June  25,  1982) 
65  IBLA  160  (June  29,  1982) 
65  IBLA  164  (June  29,  1982) 


sec.  1744 65  IBLA  167  (June  29,  1982) 

65  IBLA  170  (June  29,  1982) 
65  IBLA  172  (June  29,  1982) 
65  IBLA  175  (June  29,  1982) 
65  IBLA  178  (June  29,  1982) 
65  IBLA  180  (June  29,  1982) 
65  IBLA  274  (July  12,  1982) 
65  IBLA  277  (July  12,  1982) 
65  IBLA  281  (July  12,  1982) 
65  IBLA  285  (July  13,  1982) 
65  IBLA  287  (July  13,  1982) 
65  IBLA  291  (July  13,  1982) 
65  IBLA  314  (July  14,  1982) 
65  IBLA  335  (July  15,  1982) 
65  IBLA  361  (July  20,  1982) 
65  IBLA  363  (July  20,  1982) 
65  IBLA  367  (July  20,  1982) 
65  IBLA  369  (July  20,  1982) 

65  IBLA  387  (July  23,  1982) 

66  IBLA  31  (July  23,  1982) 
66  IBLA  35  (July  23,  1982) 
66  IBLA  46  (July  27,  1982) 
66  IBLA  132  (Aug.  10,  1982) 
66  IBLA  147  (Aug.  10,  1982) 
66  IBLA  165  (Aug.  11,  1982) 
66  IBLA  171  (Aug.  12,  1982) 
66  IBLA  204  (Aug.  13,  1982) 
66  IBLA  212  (Aug.  16,  1982) 
66  IBLA  226  (Aug.  16,  1982) 
66  IBLA  228  (Aug.  16,  1982) 
66  IBLA  230  (Aug.  16,  1982) 
66  IBLA  279  (Aug.  18,  1982) 
66  IBLA  310  (Aug.  24,  1982) 
66  IBLA  334  (Aug.  26,  1982) 

66  IBLA  390  (Aug.  31,  1982) 

67  IBLA  6  (Sept.  1,  1982) 
67  IBLA  32  (Sept.  7,  1982) 
67  IBLA  64  (Sept.  9,  1982) 
67  IBLA  130  (Sept.  16,  1982) 
67  IBLA  135  (Sept.  16,  1982) 
67  IBLA  138  (Sept.  16,  1982) 
67  IBLA  162  (Sept.  21,  1982) 
67  IBLA  181  (Sept.  21,  1982) 
67  IBLA  218  (Sept.  23,  1982) 
67  IBLA  220  (Sept.  23,  1982) 
67  IBLA  270  (Sept.  27,  1982) 
67  IBLA  272  (Sept.  28,  1982) 
67  IBLA  284  (Sept.  29,  1982) 
67  IBLA  355  (Oct.  6,  1982) 
67  IBLA  370  (Oct.  8,  1982) 
67  IBLA  388  (Oct.  8,  1982) 
67  IBLA  393  (Oct.  8,  1982) 

67  IBLA  398  (Oct.  12,  1982) 

68  IBLA  13  (Oct.  18,  1982) 
68  IBLA  19  (Oct.  19,  1982) 
68  IBLA  24  (Oct.  21,  1982) 
68  IBLA  120  (Oct.  26,  1982) 
68  IBLA  176  (Nov.  5,  1982) 
68  IBLA  189  (Nov.  9,  1982) 
68  IBLA  198  (Nov.  9,  1982) 
68  IBLA  201  (Nov.  10,  1982) 
68  IBLA  206  (Nov.  10,  1982) 
68  IBLA  211  (Nov.  10,  1982) 
68  IBLA  213  (Nov.  10,  1982) 
68  IBLA  245  (Nov.  16,  1982) 
68  IBLA  248  (Nov.  16,  1982) 
68  IBLA  260  (Nov.  16,  1982) 
68  IBLA  292  (Nov.  19,  1982) 
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-68  IBLA 

68  IBLA 

68  IBLA 

68  IBLA 

68  IBLA 

68  IBLA 

69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 

69  IBLA 

70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 
70  IBLA 

70  IBLA 

71  IBLA 
71  IBLA 
71  IBLA 
71  IBLA 

71  IBLA 

72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 
72  IBLA 


295  (Nov. 
301  (Nov. 

318  (Nov. 
322  (Nov. 
390  (Nov. 

397  (Nov. 
31  (Nov. 
44  (Nov. 

48  (Nov. 
52  (Nov. 
73  (Nov. 
82  (Nov. 
84  (Nov. 
88  (Nov. 
91  (Nov. 
100  (Nov. 
124  (Dec. 
127  (Dec. 
131  (Dec. 
137  (Dec. 
160,  89  I 
194  (Dec. 
247  (Dec. 
251  (Dec. 
270  (Dec. 
273  (Dec. 
290  (Dec. 
300  (Dec. 
304  (Dec. 
309  (Dec. 
368  (Jan. 
379  (Jan. 

382  (Jan. 
394  (Jan. 

I  (Jan.  6 

II  (Jan. 
14  (Jan. 

29  (Jan. 
33  (Jan. 
36  (Jan. 

42  (Jan. 

49  (Jan. 
55  (Jan. 
118  (Jan. 
122  (Jan. 
264,  90  I 
283  (Jan. 
131  (Mar. 
324  (Mar. 
334  (Mar. 
368  (Mar. 

398  (Mar. 
26  (Apr. 
28  (Apr. 

30  (Apr. 

43  (Apr. 
48  (Apr. 
52  (Apr. 
75  (Apr. 
80  (Apr. 
232  (Apr. 

319  (Apr. 
321  (Apr. 
324  (Apr. 
327  (Apr. 
364  (May 

383  (May 
387  (May 


19,  1982) 
19,  1982) 
19,  1982) 

19,  1982) 
23,  1982) 
23,  1982) 

26,  1982) 
29,  1982) 
29,  1982) 

29,  1982) 

30,  1982) 
30,  1982) 
30,  1982) 
30,  1982) 
30,  1982) 

30,  1982) 
8,  1982) 
8,  1982) 

8,  1982) 

9,  1982) 
•D.  618  (1982) 

15,  1982) 

20,  1982) 

21,  1982) 
21,  1982) 
21,  1982) 
23,  1982) 
23,  1982) 
23,  1982) 
23,  1982) 

3,  1983) 

4,  1983) 
4,  1983) 
4,  1983) 

,  1983) 
6,  1983) 
6,  1983) 

6,  1983) 

7,  1983) 
7,  1983) 
10,  1983) 
10,  1983) 
10,  1983) 

13,  1983) 
13,  1983) 
.D.  10  (1983) 
26,  1983) 
9,  1983) 
23,  1983) 
28,  1983) 
28,  1983) 

31,  1983) 
5,  1983) 
5,  1983) 
5,  1983) 
7,  1983) 
12,  1983) 
12,  1983) 

12,  1983) 

13,  1983) 
26,  1983) 
28,  1983) 
28,  1983) 
28,  1983) 
28,  1983) 

2,  1983) 
5,  1983) 
5,  1983) 
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72 

IBLA 

395 

(May  5,  1983) 

73 

IBLA 

1  (May  5,  1983) 

73 

IBLA 

4  (May  5,  1983) 

73 

IBLA 

6  (May  5,  1983) 

73 

IBLA 

10  (May  5,  1893) 

73 

IBLA 

13  (May  5,  1983) 

73 

IBLA 

16  (May  5,  1983) 

73 

IBLA 

52  (May  12,  1983) 

73 

IBLA 

78  (May  17,  1983) 

73 

IBLA 

104 

(May  23,  1983) 

73 

IBLA 

108 

(May  23,  1983) 

73 

IBLA 

117 

(May  23,  1983) 

73 

IBLA 

142 

(May  23,  1983) 

73 

IBLA 

145 

(May  23,  1983) 

73 

IBLA 

167 

(May  24,  1983) 

73 

IBLA 

171 

(May  24,  1983) 

73 

IBLA 

190 

(May  26,  1983) 

73 

IBLA 

195 

(May  26,  1983) 

73 

IBLA 

207 

(May  27,  1983) 

73 

IBLA 

270 

(June  7,  1983) 

73 

IBLA 

274 

(June  7,  1983) 

73 

IBLA 

277 

(June  7,  1983) 

73 

IBLA 

280 

(June  7,  1983) 

73 

IBLA 

284 

(June  7,  1983) 

73 

IBLA 

311 

(June  7,  1983) 

73 

IBLA 

315 

(June  7,  1983) 

73 

IBLA 

336 

(June  8,  1983) 

73 

IBLA 

374 

(June  15,  1983) 

73 

IBLA 

383 

(June  15,  1983) 

73 

IBLA 

386 

(June  15,  1983) 

73 

IBLA 

390 

(June  15,  1983) 

73 

IBLA 

398 

(June  15,  1983) 

74 

IBLA 

139, 

90  I.D.  289  (1983) 

74 

IBLA 

153 

(July  12,  1983) 

74 

IBLA 

156 

(July  12,  1983) 

74 

IBLA 

163 

(July  12,  1983) 

74 

IBLA 

167 

(July  12,  1983) 

74 

IBLA 

201 

(July  18,  1983) 

74 

IBLA 

210 

(July  18,  1983) 

74 

IBLA 

213 

(July  18,  1983) 

74 

IBLA 

217 

(July  18,  1983) 

74 

IBLA 

221 

(July  18,  1983) 

74 

IBLA 

223 

(July  18,  1983) 

74 

IBLA 

226 

(July  18,  1983) 

74 

IBLA 

231 

(July  19,  1983) 

74 

IBLA 

281 

(July  25,  1983) 

74 

IBLA 

320 

(July  28,  1983) 

74 

IBLA 

367 

(July  28,  1983) 

74 

IBLA 

397 

(Aug.  2,  1983) 

75 

IBLA 

1  (A 

ug.  2,  1983) 

75 

IBLA 

57  (Aug.  5,  1983) 

75 

IBLA 

62  (Aug.  5,  1983) 

75 

IBLA 

65  (Aug.  10,  1983) 

75 

IBLA 

71  (Aug.  10,  1983) 

75 

IBLA 

74  (Aug.  10,  1983) 

75 

IBLA 

76  (Aug.  10,  1983) 

75 

IBLA 

80  (Aug.  10,  1983) 

75 

IBLA 

100 

(Aug.  11,  1983) 

75 

IBLA 

104 

(Aug.  11,  1983) 

75 

IBLA 

110 

(Aug.  11,  1983) 

75 

IBLA 

146 

(Aug.  17,  1983) 

75 

IBLA 

149 

(Aug.  18,  1983) 

75 

IBLA 

174 

(Aug.  19,  1983) 

75 

IBLA 

176 

(Aug.  19,  1983) 

75 

IBLA 

262 

(Aug.  26,  1983) 

75 

IBLA 

266 

(Aug.  26,  1983) 

75 

IBLA 

269 

(Aug.  26,  1983) 

75 

IBLA 

272 

(Aug.  26,  1983) 
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7  5 

IBLA  275  (Aug.  26,  1983) 

75 

IBLA  309  (Aug.  30,  1983) 

75 

IBLA  323  (Aug.  30,  1983) 

75 

IBLA  325  (Aug.  30,  1983) 

75 

IBLA  332  (Aug.  30,  1983) 

75 

IBLA  335  (Aug.  30,  1983) 

75 

IBLA  339  (Aug.  30,  1983) 

75 

IBLA  346  (Aug.  31,  1983) 

75 

IBLA  354  (Aug.  31,  1983) 

75 

IBLA  358  (Aug.  31,  1983) 

76 

IBLA  8  (Sept.  6,  1983) 

76 

IBLA  11  (Sept.  6,  1983) 

76 

IBLA  14  (Sept  6,  1983) 

76 

IBLA  53  (Sept.  19,  1983) 

76 

IBLA  80  (Sept.  21,  1983) 

76 

IBLA  90  (Sept.  21,  1983) 

76 

IBLA  93  (Sept.  21,  1983) 

76 

IBLA  96  (Sept.  21,  1983) 

76 

IBLA  99  (Sept.  21,  1983) 

76 

IBLA  107  (Sept.  21,  1983) 

76 

IBLA  148  (Sept.  26,  1983) 

76 

IBLA  180  (Oct.  3,  1983) 

76 

IBLA  183  (Oct.  3,  1983) 

76 

IBLA  188  (Oct.  6,  1983) 

76 

IBLA  215  (Oct.  17,  1983) 

76 

IBLA  218  (Oct.  17,  1983) 

76 

IBLA  221  (Oct.  17,  1983) 

76 

IBLA  224  (Oct.  17,  1983) 

76 

IBLA  228  (Oct.  17,  1983) 

76 

IBLA  231  (Oct.  17,  1983) 

76 

IBLA  234  (Oct.  17,  1983) 

76 

IBLA  236  (Oct.  17,  1983) 

76 

IBLA  254  (Oct.  17,  1983) 

76 

IBLA  257  (Oct.  17,  1983) 

76 

IBLA  280  (Oct.  18,  1983) 

76 

IBLA  357  (Oct.  24,  1983) 

76 

IBLA  362  (Oct.  24,  1983) 

77 

IBLA  1  (Oct.  31,  1983) 

77 

IBLA  30  (Oct.  31,  1983) 

77 

IBLA  152  (Nov.  16,  1983) 

77 

IBLA  154  (Nov.  16,  1983) 

77 

IBLA  156  (Nov.  16,  1983) 

77 

IBLA  226  (Nov.  28,  1983) 

77 

IBLA  235  (Nov.  29,  1983) 

77 

IBLA  239  (Nov.  29,  1983) 

77 

IBLA  328  (Dec.  5,  1983) 

77 

IBLA  366  (Dec.  7,  1983) 

78 

IBLA  112  (Dec.  22,  1983) 

78 

IBLA  215  (Jan.  6,  1984) 

78 

IBLA  235  (Jan.  9,  1984) 

78 

IBLA  355  (Jan.  25,  1984) 

79 

IBLA  48  (Feb.  9,  1984) 

79 

IBLA  237  (Mar.  1,  1984) 

81 

IBLA  29  (May  17,  1984) 

81 

IBLA  402  (June  29,  1984) 

82 

IBLA  46  (July  11,  1984) 

82 

IBLA  67  (July  12,  1984) 

82 

IBLA  317  (Sept.  6,  1984) 

84 

IBLA  124  (Dec.  10,  1984) 

84 

IBLA  209  (Dec.  27,  1984) 

84 

IBLA  233  (Dec.  31,  1984) 

84 

IBLA  347  (Jan.  17,  1985) 

M- 

■36893  (Supp.  II),  88  I.D. 

(1981) 
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45 

IBLA  389  (Feb.  13,  1980) 

46 

IBLA  62  (Feb.  22,  1980) 

46 

IBLA  319  (Apr.  4,  1980) 
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) 47 

IBLA 

200  (May  7,  1980) 

47 

IBLA 

386  (May  21,  1980) 

47 

IBLA 

389  (May  22,  1980) 

48 

IBLA 

48  (May  29,  1980) 

48 

IBLA 

129  (May  30,  1980) 

48 

IBLA 

184  (June  9,  1980) 

48 

IBLA 

211  (June  16,  1980) 

49 

IBLA 

166  (July  30,  1980) 

50 

IBLA 

164  (Sept.  30,  1980) 

50 

IBLA 

406  (Oct.  24,  1980) 

51 

IBLA 

185  (Dec.  2,  1980) 

51 

IBLA 

194  (Dec.  5,  1980) 

52 

IBLA 

131  (Jan.  16,  1981) 

52 

IBLA 

233  (Feb.  3,  1981) 

52 

IBLA 

243  (Feb.  6,  1981) 

52 

IBLA 

299  (Feb.  10,  1981) 

52 

IBLA 

305  (Feb.  10,  1981) 

52 

IBLA 

393  (Feb.  24,  1981) 

53 

IBLA 

89  (Mar.  2,  1981) 

53 

IBLA 

106  (Mar.  4,  1981) 

53 

IBLA 

171  (Mar.  16,  1981) 

53 

IBLA 

313  (Mar.  25,  1981) 

54 

IBLA 

54  (Apr.  9,  1981) 

54 

IBLA 

93  (Apr.  14,  1981) 

54 

IBLA 

100  (Apr.  15,  1981) 

54 

IBLA 

108  (Apr.  15,  1981) 

54 

IBLA 

121  (Apr.  16,  1981) 

54 

IBLA 

134  (Apr.  17,  1981) 

54 

I3LA 

139  (Apr.  17,  1981) 

54 

IBLA 

165  (Apr.  21,  1981) 

54 

IBLA 

184  (Apr.  22,  1981) 

54 

IBLA 

303  (Apr.  29,  1981) 

54 

IBLA 

332  (May  5,  1981) 

54 

IBLA 

337  (May  5,  1981) 

54 

IBLA 

343  (May  7,  1981) 

54 

IBLA 

352  (May  12,  1981) 

54 

IBLA 

362  (May  18,  1981) 

55 

IBLA 

12  (May  26,  1981) 

55 

IBLA 

28  (May  27,  1981) 

55 

IBLA 

39  (May  28,  1981) 

55 

IBLA 

45  (May  29,  1981) 

55 

IBLA 

47  (May  29,  1981) 

55 

IBLA 

55  (May  29,  1981) 

55 

IBLA 

77  (June  1,  1981) 

55 

IBLA 

110  (June  1,  1981) 

55 

IBLA 

136  (June  4,  1981) 

55 

IBLA 

140  (June  4,  1981) 

55 

IBLA 

148  (June  8,  1981) 

55 

IBLA 

162  (June  9,  1981) 

55 

IBLA 

165  (June  9,  1981) 

55 

IBLA 

185  (June  16,  1981) 

55 

IBLA 

193  (June  16,  1981) 

55 

IBLA 

382  (June  29,  1981) 

55 

IBLA 

384  (June  29,  1981) 

56 

IBLA 

26  (July  8,  1981) 

56 

IBLA 

41  (July  8,  1981) 

56 

IBLA 

43  (July  8,  1981) 

56 

IBLA 

78,  88  I.D.  643  (1981) 

56 

IBLA 

84  (July  15,  1981) 

56 

IBLA 

109  (July  16,  1981) 

56 

IBLA 

131  (July  16,  1981) 

56 

IBLA 

155  (July  20,  1981) 

56 

IBLA 

158  (July  20,  1981) 

56 

IBLA 

160  (July  20,  1981) 

56 

IBLA 

187  (July  20,  1981) 

56 

IBLA 

234  (July  22,  1981) 

56 

IBLA 

276  (July  28,  1981) 
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56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 

56  IBLA 

57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
5  7  IBLA 
57  IBLA 
57  IBLA 

57  IBLA 

58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 

58  IBLA 

59  IBLA 
59  IBLA 
59  IBLA 
59  IBLA 
59  IBLA 
59  I3LA 
59  IBLA 
59  IBLA 
59  IBLA 
59  IBLA 
59  IBLA 

59  IBLA 

60  IBLA 
60  IBLA 
60  IBLA 
60  IBLA 
60  IBLA 


280  (July  28,  1981) 
298  (July  28,  1981) 
312  (July  29,  1981) 
327  (July  30,  1981) 
334  (July  30,  1981) 
337,  88  I.D.  682  (1981) 
354  (Aug.  3,  1981) 

359  (Aug.  3,  1981) 
361  (Aug.  3,  1981) 
364  (Aug.  3,  1981) 
375  (Aug.  3,  1981) 
15  (Aug.  6,  1981) 
20  (Aug.  6,  1981) 
23  (Aug.  6,  1981) 
29  (Aug.  6,  1981) 
51  (Aug.  17,  1981) 
60  (Aug.  17,  1981) 
221  (Aug.  27,  1981) 
242  (Aug.  27,  1981) 
263  (Aug.  28,  1981) 
268  (Aug.  31,  1981) 
271  (Aug.  31,  1981) 
274  (Aug.  31,  1981) 
278  (Aug.  31,  1981) 

281  (Aug.  31,  1981) 
389  (Sept.  10,  1981) 
35  (Sept.  17,  1981) 
42  (Sept.  17,  1981) 
75  (Sept.  22,  1981) 
88  (Sept.  24,  1981) 


139 
163 
192 
194 
197 
211 
230 
239 
243 
254 
257 
265 
308 
316 
319 
325 
337 
355 
369 
372 
385 
112 
127 
143 
167 
220 
223 
238 
250 
280 
311 
316 
323 


Sept.  25,  1981) 
Sept.  28,  1981) 
.  29,  1981) 
29,  1981) 
.  29,  1981) 
29,  1981) 
6,  1981) 
6,  1981) 

6,  1981) 
Oct.  6,  1981) 
Oct.  6,  1981) 

7,  1981) 
16,  1981) 
16,  1981) 
16,  1981) 
16,  1981) 

19,  1981) 

20,  1981) 
20,  1981) 

20,  1981) 

21,  1981) 
26,  1981) 
26,  1981) 
26,  1981) 
26,  1981) 
28,  1981) 
28,  1981) 

28,  1981) 

29,  1981) 

30,  1981) 
4,  1981) 

4,  1981) 

5,  1981) 


Sept 
Sept 
Sept 
Sept 
Oct. 
Oct. 
Oct. 


Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Nov 
Nov 
Nov 


6  (Nov.  12,  1981) 
29  (Nov.  16,  1981) 
50  (Nov.  17,  1981) 
59  (Nov.  18,  1981) 
65  (Nov.  19,  1981) 
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60 

IBLA 

78  (Nov.  19,  1981) 

60 

IBLA 

90  (Nov.  19,  1981) 

60 

IBLA 

159  (Nov.  24,  1981) 

60 

IBLA 

167  (Nov.  24,  1981) 

60 

IBLA 

173  (Nov.  24,  1981) 

60 

IBLA 

178  (Nov.  25,  1981) 

60 

IBLA 

197  (Nov.  27,  1981) 

60 

IBLA 

217  (Nov.  30,  1981) 

60 

IBLA 

232  (Dec.  4,  1981) 

60 

IBLA 

237  (Dec.  4,  1981) 

60 

IBLA 

255  (Dec.  4,  1981) 

60 

IBLA 

284  (Dec.  17,  1981) 

60 

IBLA 

370  (Dec.  22,  1981) 

61 

IBLA 

36  (Dec.  29,  1981) 

61 

IBLA 

109  (Jan.  4,  1982) 

61 

IBLA 

113  (Jan.  6,  1982) 

61 

IBLA 

120  (Jan.  15,  1982) 

61 

IBLA 

161  (Jan.  21,  1982) 

61 

IBLA 

163  (Jan.  25,  1982) 

61 

IBLA 

185  (Jan.  26,  1982) 

61 

IBLA 

210  (Jan.  26,  1982) 

61 

IBLA 

216  (Jan.  28,  1982) 

61 

IBLA 

323  (Feb.  8,  1982) 

61 

IBLA 

326  (Feb.  8,  1982) 

61 

IBLA 

347  (Feb.  11,  1982) 

61 

IBLA 

356  (Feb.  16,  1982) 

61 

IBLA 

367  (Feb.  17,  1982) 

61 

IBLA 

391  (Feb.  18,  1982) 

62 

IBLA 

9  (Feb.  23,  1982) 

62 

IBLA 

146  (Mar.  5,  1982) 

62 

IBLA 

166  (Mar.  8,  1982) 

62 

IBLA 

215  (Mar.  10,  1982) 

62 

IBLA 

232  (Mar.  11,  1982) 

62 

IBLA 

238  (Mar.  11,  1982) 

62 

IBLA 

260  (Mar.  15,  1982) 

62 

IBLA 

291  (Mar.  16,  1982) 

62 

IBLA 

303  (Mar.  18,  1982) 

62 

IBLA 

312  (Mar.  19,  1982) 

62 

IBLA 

378  (Mar.  24,  1982) 

62 

IBLA 

397  (Mar.  25,  1982) 

62 

IBLA 

399  (Mar.  25,  1982) 

63 

IBLA 

1  (Mar.  25,  1982) 

63 

IBLA 

5  (Mar.  25,  1982) 

63 

IBLA 

60  (Mar.  30,  1982) 

63 

IBLA 

67  (Mar.  30,  1982) 

63 

IBLA 

70  (Mar.  30,  1982) 

63 

IBLA 

77  (Mar.  30,  1982) 

63 

IBLA 

125  (Apr.  5,  1982) 

63 

IBLA 

203  (Apr.  8,  1982) 

63 

IBLA 

221  (Apr.  15,  1982) 

63 

IBLA 

27  5  (Apr.  19,  1982) 

63 

IBLA 

326  (Apr.  27,  1982) 

64 

IBLA 

21  (May  6,  1982) 

64 

IBLA 

86  (May  12,  1982) 

64 

IBLA 

104  (May  17,  1982) 

64 

IBLA 

114  (May  19,  1982) 

64 

IBLA 

126  (May  20,  1982) 

64 

IBLA 

141  (May  24,  1982) 

64 

IBLA 

331  (June  10,  1982) 

65 

IBLA 

164  (June  29,  1982) 

65 

IBLA 

180  (June  29,  1982) 

IBLA 

46  (July  27,  1982) 

66 

IBLA 

171  (Aug.  12,  1982) 

66 

IBLA 

204  (Aug.  13,  1982) 

66 

IBLA 

212  (Aug.  16;  1982) 

67 

IBLA 

100  (Sept.  14,  1982) 

67 

IBLA 

130  (Sept.  16,  1982) 

67 

IBLA 

388  (Oct.  8,  1982) 
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63 

IBLA  176  (Nov.  5,  1982) 

68 

IBLA  301  (Nov.  19,  1982) 

68 

IBLA  318  (Nov.  19,  1982) 

68 

IBLA-  390  (Nov.  23,  1982) 

69 

IBLA  304  (Dec.  23,  1982) 

69 

IBLA  309  (Dec.  23,  1982) 

70 

IBLA  29  (Jan.  6,  1983) 

70 

IBLA  59  (Jan.  10,  1983) 

71 

IBLA  324  (Mar.  23,  1983) 

71 

IBLA  402  (Mar.  31,  1983) 

73 

IBLA  52  (May  12,  1983) 

77 

IBLA  174  (Nov.  17,  1983) 

81 

IBLA  295  (June  12,  1984) 

84 

IBLA  186  (Dec.  21,  1984) 

1744(a)(1)    —46 

IBLA  62  (Feb.  22,  1980) 

46 

IBLA  93  (Feb.  28,  1980) 

46 

IBLA  360  (Apr.  8,  1980) 

47 

IBLA  135  (Apr.  30,  1980) 

48 

IBLA  71  (May  29,  1980) 

49 

IBLA  43  (July  21,  1980) 

49 

IBLA  49A  (May  29,  1981) 

50 

IBLA  145  (Sept.  26,  1980) 

50 

IBLA  164  (Sept.  30,  1980) 

50 

IBLA  371  (Oct.  21,  1980) 

50 

IBLA  394  (Oct.  24,  1980) 

51 

IBLA  173  (Nov.  26,  1980) 

52 

IBLA  9  (Jan.  5,  1981) 

52 

IBLA  149  (Jan.  16,  1981) 

52 

IBLA  366  (Feb.  19,  1981) 

53 

IBLA  106  (Mar.  4,  1981) 

53 

IBLA  200  (Mar.  17,  1981) 

54 

IBLA  56  (Apr.  9,  1981) 

54 

IBLA  155  (Apr.  21,  1981) 

54 

IBLA  232  (Apr.  27,  1981) 

55 

IBLA  5  (May  26,  1981) 

55 

IBLA  77  (June  1,  1981) 

56 

IBLA  55  (July  10,  1981) 

56 

IBLA  236  (July  22,  1981) 

57 

IBLA  35  (Aug.  10,  1981) 

57 

IBLA  122  (Aug.  25,  1981) 

57 

IBLA  351  (Sept.  8,  1981) 

58 

IBLA  75  (Sept.  22,  1981) 

58 

IBLA  265  (Oct.  7,  1981) 

58 

IBLA  403  (Oct.  21,  1981) 

59 

IBLA  199  (Oct.  27,  1981) 

59 

IBLA  238  (Oct.  28,  1981) 

60 

IBLA  85  (Nov.  19,  1981) 

60 

IBLA  134  (Nov.  24,  1981) 

60 

IBLA  370  (Dec.  22,  1981) 

61 

IBLA  20  (Dec.  29,  1981) 

62 

IBLA  84  (Feb.  25,  1982) 

64 

IBLA  89  (May  12,  1982) 

64 

IBLA  104  (May  17,  1982) 

64 

IBLA  141  (May  24,  1982) 

66 

IBLA  212  (Aug.  16,  1982) 

67 

IBLA  388  (Oct.  8,  1982) 

68 

IBLA  206  (Nov.  10,  1982) 

68 

IBLA  390  (Nov.  23,  1982) 

69 

IBLA  304  (Dec.  23,  1982) 

69 

IBLA  309  (Dec.  23,  1982) 

70 

IBLA  29  (Jan.  6,  1983) 

70 

IBLA  59  (Jan.  10,  1983) 
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IBLA  215  (Jan.  30,  1980) 

46 

IBLA  62  (Feb.  22,  1980) 

46 

IBLA  93  (Feb.  28,  1980) 

46 

IBLA  360  (Apr.  8,  1980) 

47 

IBLA  135  (Apr.  30,  1980) 

47 

IBLA  175  (May  7,  1980) 
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47  IBLA  386  (May  21,  1980) 

49  IBLA  43  (July  21,  1980) 

49  IBLA  150  (July  30,  1980) 

50  IBLA  145  (Sept 
50  IBLA  164  (Sept 

IBLA  371  (Oct. 


50 


26,  1980) 
30,  1980) 
21,  1980) 

50  IBLA  394  (Oct.  24,  1980) 

51  IBLA  173  (Nov.  26,  1980) 

52  IBLA  9  (Jan.  5,  1981) 

52  IBLA  366  (Feb.  19,  1981) 

53  IBLA  106  (Mar.  4,  1981) 

53  IBLA  200  (Mar.  17,  1981) 

54  IBLA  56  (Apr.  9,  1981) 
54  IBLA  155  (Apr.  21,  1981) 

54  IBLA  343  (May  7,  1981) 

55  IBLA  5  (May  26,  1981) 

55  IBLA  77  (June  1,  1981) 

56  IBLA  55  (June  10,  1981) 

56  IBLA  236  (July  22,  1981) 

57  IBLA  35  (Aug.  10,  1981) 
57  IBLA  122  (Aug.  25,  1981) 

57  IBLA  351  (Sept.  8,  1981) 

58  IBLA  35  (Sept.  17,  1981) 
58  IBLA  75  (Sept.  22,  1981) 
58  IBLA  265  (Oct.  7,  1981) 

58  IBLA  403  (Oct.  21,  1981) 

59  IBLA  199  (Oct.  27,  1981) 

60  IBLA  59  (Nov.  18,  1981) 
60  IBLA  85  (Nov.  19,  1981) 
60  IBLA  134  (Nov.  24,  1981) 

60  IBLA  370  (Dec.  22,  1981) 

61  IBLA  20  (Dec.  29,  1981) 

62  IBLA  84  (Feb.  25,  1982) 

63  IBLA  326  (Apr.  27,  1982) 

64  IBLA  89  (May  12,  1982) 
64  IBLA  104  (May  17,  1982) 


64 

IBLA 

141 

(May  24, 

1982) 

66 

IBLA 

212 

(Aug.  16 

,  1982) 

67 

IBLA 

388 

(Oct.  8, 

1982) 

68 

IBLA 

206 

(Nov.  10 

,  1982) 

68 

IBLA 

390 

(Nov.  23 

,  1982) 

69 

IBLA 

304 

(Dec.  23 

,  1982) 

69 

IBLA 

309 

(Dec.  23 

,  1982) 

70 

IBLA 

29 

[ Jan .  6 , 

1983) 

70 

IBLA 

59 

[Jan.  10, 

1983) 

7 

ANCAB  106,  89  I.D 

.  293  (1982) 

46 

IBLA 

62 

(Feb.  22, 

1980) 

46 

IBLA 

74 

[Feb.  22, 

1980) 

46 

IBLA 

127 

(Feb.  29 

,  1980) 

46 

IBLA 

355 

(Apr.  8, 

1980) 

47 

IBLA 

129 

(Apr.  29 

,  1980) 

47 

IBLA 

132 

(Apr.  29 

,  1980) 

47 

IBLA 

146 

(May  6, 

1980) 

47 

IBLA 

152 

(May  6, 

1980) 

47 

IBLA 

172 

(May  7, 

1980) 

47 

IBLA 

196 

(May  7, 

1980) 

47 

IBLA 

204 

(May  7, 

1980) 

47 

IBLA 

217 

(May  13, 

1980) 

47 

IBLA 

220 

(May  13, 

1980) 

47 

IBLA 

229 

(May  13, 

1980) 

47 

IBLA 

286 

(May  15, 

1980) 

47 

IBLA 

289 

(May  15, 

1980) 

47 

IBLA 

293 

(May  15, 

1980) 

47 

IBLA 

309 

(May  19, 

1980) 

47 

IBLA 

332 

(May  21, 

1980) 

47 

IBLA 

345 

(May  21, 

1980) 

47 

IBLA 

348 

(May  21, 

1980) 

47 

IBLA 

360 

(May  21, 

1980) 
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sec.  1744(b)  47  IBLA  393  (May  22,  1980) 

48  IBLA  1  (May  27,  1980) 
48  IBLA  16  (May  27,  1980) 
48  IBLA  48  (May  29,  1980) 
48  IBLA  55  (May  29,  1980) 
48  IBLA  71  (May  29,  1980) 
48  IBLA  87  (May  29,  1980) 
48  IBLA  93  (May  29,  1980) 
48  IBLA  175  (June  9,  1980) 
48  IBLA  180  (June  9,  1980) 
48  IBLA  193  (June  9,  1980) 
48  IBLA  203  (June  16,  1980) 
48  IBLA  214  (June  16,  1980) 

48  IBLA  222  (June  16,  1980) 

49  IBLA  43  (July  21,  1980) 
49  IBLA  111  (July  28,  1980) 
49  IBLA  114  (July  28,  1980) 
49  IBLA  125  (July  28,  1980) 
49  IBLA  128  (July  28,  1980) 
49  IBLA  146  (July  30,  1980) 
49  IBLA  157  (July  30,  1980) 
49  IBLA  173  (July  30,  1980) 
49  IBLA  180  (July  30,  1980) 
49  IBLA  217  (Aug.  11,  1980) 

49  IBLA  243  (Aug.  18,  1980) 

50  IBLA  58  (Sept.  15,  1980) 
50  IBLA  84  (Sept.  17,  1980) 
50  IBLA  107  (Sept.  17,  1980) 
50  IBLA  121  (Sept.  24,  1980) 
50  IBLA  124  (Sept.  24,  1980) 
50  IBLA  141  (Sept.  26,  1980) 
50  IBLA  147  (Sept.  26,  1980) 
50  IBLA  363  (Oct.  16,  1980) 
50  IBLA  371  (Oct.  21,  1980) 
50  IBLA  374  (Oct.  21,  1980) 
50  IBLA  379  (Oct.  22,  1980) 

50  IBLA  394  (Oct.  24,  1980) 

51  IBLA  32  (Oct.  30,  1980) 
51  IBLA  56  (Oct.  31,  1980) 
51  IBLA  188  (Dec.  2,  1980) 
51  IBLA  250  (Dec.  15,  1980) 
51  IBLA  265  (Dec.  15,  1980) 
51  IBLA  287  (Dec.  17,  1980) 
51  IBLA  330  (Dec.  29,  1980) 

51  IBLA  364  (Dec.  29,  1980) 

52  IBLA  9  (Jan.  5,  1981) 
52  IBLA  12  (Jan.  5,  1981) 
52  IBLA  44  (Jan.  6,  1981) 
52  IBLA  200  (Jan.  26,  1981) 
52  IBLA  288  (Feb.  9,  1981) 

52  IBLA  396  (Feb.  24,  1981) 

53  IBLA  136  (Mar.  9,  1981) 

53  IBLA  377  (Mar.  31,  1981) 

54  IBLA  237  (Apr.  27,  1981) 

54  IBLA  362  (May  18,  1981) 

55  IBLA  105  (June  1,  1981) 

55  IBLA  263  (June  25,  1981) 

56  IBLA  78,  88  I.D.  643  (1981) 
56  IBLA  131  (July  16,  1981) 

56  IBLA  155  (July  20,  1981) 
56  IBLA  217  (July  22,  1981) 
56  IBLA  327  (July  30,  1981) 

56  IBLA  367  (Aug.  3,  1981) 

57  IBLA  5  (Aug.  5,  1981) 
57  IBLA  23  (Aug.  6,  1981) 
57  IBLA  40  (Aug.  10,  1981) 
57  IBLA  120  (Aug.  25,  1981) 
57  IBLA  152  (Aug.  25,  1981) 


sec.  1744(b)  57  IBLA  157  (Aug.  25,  1981) 

57  IBLA  266  (Aug.  28,  1981) 
57  IBLA  268  (Aug.  31,  1981) 
57  IBLA  297  (Aug.  31,  1981) 
57  IBLA  330  (Sept.  1,  1981) 
57  IBLA  336  (Sept.  1,  1981) 

57  IBLA  342  (Sept.  3,  1981) 

58  IBLA  10  (Sept.  16,  1981) 
58  IBLA  29  (Sept.  16,  1981) 
58  IBLA  59  (Sept.  21,  1981) 
58  IBLA  75  (Sept.  22,  1981) 
58  IBLA  137  (Sept.  25,  1981) 
58  IBLA  192  (Sept.  29,  1981) 
58  IBLA  194  (Sept.  29,  1981) 
58  IBLA  239  (Oct.  6,  1981) 
58  IBLA  355  (Oct.  20,  1981) 
58  IBLA  377  (Oct.  21,  1981) 

58  IBLA  381  (Oct.  21,  1981) 

59  IBLA  150  (Oct.  26,  1981) 
59  IBLA  247  (Oct.  29,  1981) 

59  IBLA  257  (Oct.  29,  1981) 

60  IBLA  10  (Nov.  13,  1981) 
60  IBLA  29  (Nov.  16,  1981) 
60  IBLA  59  (Nov.  18,  1981) 
60  IBLA  75  (Nov.  19,  1981) 
60  IBLA  197  (Nov.  27,  1981) 
60  IBLA  229  (Dec.  4,  1981) 

60  IBLA  370  (Dec.  22,  1981) 

61  IBLA  8  (Dec.  29,  1981) 
61  IBLA  158  (Jan.  20,  1982) 

61  IBLA  356  (Feb.  16,  1982) 

62  IBLA  7  (Feb.  23,  1982) 
62  IBLA  32  (Feb.  24,  1982) 
62  IBLA  146  (Mar.  5,  1982) 
62  IBLA  166  (Mar.  8,  1982) 
62  IBLA  291  (Mar.  16,  1982) 

62  IBLA  378  (Mar.  24,  1982) 

63  IBLA  77  (Mar.  30,  1982) 
63  IBLA  115  (Apr.  2,  1982) 
63  IBLA  146  (Apr.  6,  1982) 
63  IBLA  266  (Apr.  19,  1982) 

63  IBLA  326  (Apr.  27,  1982) 

64  IBLA  89  (May  12,  1982) 
64  IBLA  137  (May  20,  1982) 

66  IBLA  115  (Aug.  10,  1982) 

67  IBLA  64  (Sept.  9,  1982) 
67  IBLA  100  (Sept.  14,  1982) 
67  IBLA  223  (Sept.  23,  1982) 
67  IBLA  388  (Oct.  8,  1982) 
69  IBLA  91  (Nov.  30,  1983) 
69  IBLA  202  (Dec.  16,  1982) 
72  IBLA  197  (Apr.  19,  1983) 
72  IBLA  223  (Apr.  26,  1983) 

72  IBLA  319  (Apr.  28,  1983) 

73  IBLA  171  (May  24,  1983) 

74  IBLA  167  (July  12,  1983) 

75  IBLA  168  (Aug.  19,  1983) 

76  IBLA  280  (Oct.  18,  1983) 

76  IBLA  362  (Oct.  24,  1983) 

77  IBLA  174  (Nov.  17,  1983) 
77  IBLA  366  (Dec.  7,  1983) 
79  IBLA  267  (Mar.  7,  1984) 
79  IBLA  279  (Mar.  16,  1984) 
79  IBLA  298  (Mar.  20,  1984) 

79  IBLA  389  (Mar.  27,  1984) 

80  IBLA  39  (Mar.  28,  1984) 
80  IBLA  99  (Apr.  3,  1984) 
80  IBLA  195  (Apr.  24,  1984) 
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) 81 

IBLA  103 

(May   30,    1984) 

81 

IBLA   279 

(June   12,    1984) 

81 

IBLA   295 

(June   12,    1984) 

82 

IBLA  67    (July   12,    1984) 

84 

IBLA  186 

(Dec.    21,    1984) 

84 

IBLA  344 

(Jan.    16,    1985) 
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) 46 

IBLA  62   (Feb.    22,    1980) 

46 

IBLA   74   (Feb.    22,    1980) 

46 

IBLA   93    (Feb.    28,    1980) 

46 

IBLA  127 

(Feb.    29,    1980) 

46 

IBLA    287 

(Mar.    31,    1980) 

46 

IBLA  319 

(Apr.    4,    1980) 

46 

IBLA   360 

(Apr.    8,    1980) 

47 

IBLA  43   (Apr.    11,    1980) 

47 

IBLA  47    (Apr.    14,    1980) 

47 

IBLA  89   (Apr.    21,    1980) 

47 

IBLA  129 

(Apr.    29,    1980) 

47 

IBLA  132 

(Apr.    29,    1980) 

47 

IBLA   135 

(Apr.    30,    1980) 

47 

IBLA   146 

(May   6,    1980) 

47 

IBLA  152 

(May   6,    1980) 

47 

IBLA   172 

(May    7,    1980) 

47 

IBLA  196 

(May   7,    1980) 

47 

IBLA   200 

(May   7,    1980) 

47 

IBLA   204 

(May   7,    1980) 

47 

IBLA  208 

(May   13,    1980) 

47 

IBLA   217 

(May   13,    1980) 

47 

IBLA   220 

(May   13,    1980) 

47 

IBLA   229 

(May  13,    1980) 

47 

IBLA   235 

(May   13,    1980) 

47 

IBLA  281 

(May   15,    1980) 

47 

IBLA   286 

(May  15,    1980) 

47 

IBLA  289 

(May   15,    1980) 

47 

IBLA   293 

(May  15,    1980) 

47 

IBLA   301 

(May  19,    1980) 

47 

IBLA  306 

(May   19,    1980) 

47 

IBLA  332 

(May   21,    1980) 

47 

IBLA  345 

(May    21,    1980) 

47 

IBLA  348 

(May   21,    1980) 

47 

IBLA  360 

(May   21,    1980) 

47 

IBLA  386 

(May   21,    1980) 

47 

IBLA   389 

(May   22,    1980) 

47 

IBLA  393 

(May   22,    1980) 

48 

IBLA  1    (May    27,    1980) 

48 

IBLA  16 

[May   27,    1980) 

48 

IBLA  43 

[May   29,    1980) 

48 

IBLA   48 

[May   29,    1980) 

48 

IBLA   55 

[May   29,    1980) 

48 

IBLA   71 

[May   29,    1980) 

48 

IBLA  175 

(June   9,    1980) 

48 

IBLA  178 

(June    9,    1980) 

48 

IBLA  180 

(June   9,    1980) 

48 

IBLA   203 

(June   16,    1980) 

48 

IBLA   211 

(June   16,    1980) 

48 

IBLA   222 

(June   16,    1980) 

48 

IBLA   225 

(June   16,    1980) 

48 

IBLA   253 

(June   26,    1980) 

48 

IBLA  255 

(June    26,    1980) 

49 

IBLA  11 

[July  15,    1980) 

49 

IBLA  43 

[July    21,    1980) 

49 

IBLA   94" 

[July   22,    1980) 

49 

IBLA  111 

(July    28,    1980) 

49 

IBLA  114 

(July   28,    1980) 

49 

IBLA  125 

(July   28,    1980) 

49 

IBLA  146 

(July   30,    1980) 

49 

IBLA  150 

(July   30,    1980) 

49 

IBLA  157 

(July   30,    1980) 

49 

IBLA  166 

(July    30,    1980) 
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) 49 

IBLA  173   (July   30,    1980) 

49 

IBLA   193    (Aug.    6,    1980) 

49 

IBLA   217    (Aug.    11,    1980) 

49 

IBLA   267   (Aug.    18,    1980) 

49 

IBLA   378   (Sept.    5,    1980) 

50 

IBLA  1    (Sept.    5,    1980) 

50 

IBLA   84    (Sept.    17,    1980) 

50 

IBLA   107    (Sept.    17,    1980) 

50 

IBLA   121    (Sept.    24,    1980) 

50 

IBLA  124    (Sept.    24,    1980) 

50 

IBLA  138   (Sept.    26,    1980) 

50 

IBLA  141    (Sept.    26,    1980) 

50 

IBLA  145   (Sept.    26,    1980) 

50 

IBLA   147    (Sept.    26,    1980) 

50 

IBLA   201    (Sept.    30,    1980) 

50 

IBLA   227    (Sept.    30,    1980) 

50 

IBLA   277   (Oct.    6,    1980) 

50 

IBLA   371    (Oct.    21,    1980) 

50 

IBLA   394    (Oct.    24,    1980) 

50 

IBLA   406    (Oct.    24,    1980) 

51 

IBLA  17    (Oct.    28,    1980) 

51 

IBLA   56   (Oct.    31,    1980) 

51 

IBLA  173   (Nov.    26,    1980) 

51 

IBLA  194    (Dec.    5,    1980) 

51 

IBLA   250   (Dec.    15,    1980) 

51 

IBLA   265   (Dec.    15,    1980) 

51 

IBLA   287   (Dec.    17,    1980) 

51 

IBLA  294   (Dec.    17,    1980) 

51 

IBLA   297    (Dec.    17,    1980) 

52 

IBLA   9    (Jan.    5,    1981) 

52 

IBLA  44   (Jan.    6,    1981) 

52 

IBLA  131    (Jan.    16,    1981) 

52 

IBLA   149    (Jan.    16,    1981) 

52 

IBLA  214    (Jan.    30,    1981) 

52 

IBLA   233   (Feb.    3,    1981) 

52 

IBLA  243   (Feb.    6,    1981) 

52 

IBLA  270   (Feb.    6,    1981) 

52 

IBLA   299   (Feb.    10,    1981) 

52 

IBLA   305   (Feb.    10,    1981) 

52 

IBLA   366   (Feb.    19,    1981) 

52 

IBLA   375   (Feb.    19,    1981) 

52 

IBLA   393   (Feb.    24,    1981) 

53 

IBLA   21    (Feb.    26,    1981) 

53 

IBLA  34   (Feb.    26,    1981) 

53 

IBLA  40  (Feb.    26,    1981) 

53 

IBLA  106   (Mar.    4,    1981) 

53 

IBLA  136   (Mar.   9,    1981) 

53 

IBLA  171   (Mar.    16,    1981) 

53 

IBLA   200   (Mar.    17,    1981) 

53 

IBLA  313   (Mar.    25,    1981) 

54 

IBLA   54    (Apr.    9,    1981) 

54 

IBLA   56   (Apr.    9,    1981) 

54 

IBLA   100   (Apr.    15,    1981) 

54 

IBLA  108   (Apr.    15,    1981) 

54 

IBLA  121    (Apr.    16,    1981) 

54 

IBLA  134   (Apr.    17,    1981) 

54 

IBLA  139   (Apr.    17,    1981) 

54 

IBLA  144    (Apr.    17,    1981) 

54 

IBLA  155   (Apr.    21,    1981) 

54 

IBLA  165    (Apr.    21,    1981) 

54 

IBLA  184   (Apr.    22,    1981) 

54 

IBLA   221    (Apr.    23,    1981) 

54 

IBLA   239   (Apr.    27,    1981) 

54 

IBLA   303   (Apr.    29,    1981) 

54 

IBLA   337    (May   5,    1981) 

54 

IBLA   343    (May    7,    1981) 

54 

IBLA   352    (May  12,    1981) 

55 

IBLA   5   (May   26,    1981) 
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-55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 

55  IBLA 

56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 
56  IBLA 

56  IBLA 

57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 
57  IBLA 

57  IBLA 

58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 
58  IBLA 


1981) 
1981) 
1981) 


1981) 
1981) 


28  (May  27,  1981) 
45  (May  29,  1981) 
47  (May  29, 
49  (May  29, 
55  (May  29, 
77  (June  1,  1981) 
110  (June  1,  1981) 
136  (June  4, 
145  (June  8, 
185  (June  16,  1981) 
193  (June  16,  1981) 
260  (June  25,  1981) 
263  (June  25,  1981) 
312  (June  26,  1981) 
26  (July  8,  1981) 
43  (July  8,  1981) 
55  (July  10,  1981) 
109  (July  16,  1981) 
148  (July  20,  1981) 
155  (July  20,  1981) 
187  (July  20,  1981) 
190  (July  20,  1981) 
236  (July  22,  1981) 
276  (July  28,  1981) 
280  (July  28,  1981) 
312  (July  29,  1981) 
315  (July  29,  1981) 
334  (July  30,  1981) 
354  (Aug.  3,  1981) 
361  (Aug.  3,  1981) 
375  (Aug.  3,  1981) 
5  (Aug.  5,  1981) 
6,  1981) 


15  (Aug. 
29  (Aug. 
35  (Aug. 
51  (Aug. 
60  (Aug. 
120  (Aug. 
221  (Aug. 
268  (Aug. 
271  (Aug. 
281  (Aug. 
297  (Aug. 
300  (Aug. 
330  (Sept 
339  (Sept 
342  (Sept 
346  (Sept 
351  (Sept 
390  (Sept 
29  (Sept. 
35  (Sept. 
42  (Sept. 
62  (Sept. 
64  (Sept 


6,  1981) 
10,  1981) 
17,  1981) 
17,  1981) 
25,  1981) 
27,  1981) 
31,  1981) 
1981) 
1981) 
1981) 
1981) 
1981) 
1,  1981) 
3,  1981) 
3,  1981) 
8,  1981) 
10,  1981) 

16,  1981) 

17,  1981) 
17,  1981) 

21,  1981) 

22,  1981) 


75  (Sept.  22,  1981) 
88  (Sept.  24,  1981) 


121  (Sept 
134  (Sept 
137  (Sept 
139  (Sept 
142  (Sept 
163  (Sept 
192  (Sept 
194  (Sept 
197  (Sept 
211  (Sept 
230  (Oct. 


,  24,  1981) 
.  24,  1981) 
,  25,  1981) 
.  25,  1981) 
.  25,  1981) 
.  28,  1981) 
,  29,  1981) 
.  29,  1981) 
,  29,  1981) 
.  29,  1981) 
6,  1981) 
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) 58 

IBLA 

239 

(Oct.    6,    1981) 

58 

IBLA 

243 

(Oct.    6,    1981) 

58 

IBLA 

246 

(Oct.    6,    1981) 

58 

IBLA 

251 

(Oct.    6,    1981) 

58 

IBLA 

254 

(Oct.    6,    1981) 

58 

IBLA 

257 

(Oct.    6,    1981) 

58 

IBLA 

265 

(Oct.    7,    1981) 

58 

IBLA 

308 

(Oct.    16,    1981) 

58 

IBLA 

319 

(Oct.    16,    1981) 

58 

IBLA 

325 

(Oct.    16,    1981) 

58 

IBLA 

337 

(Oct.    19,    1981) 

58 

IBLA 

346 

(Oct.    19,    1981) 

58 

IBLA 

350 

(Oct.   19,    1981) 

58 

IBLA 

355 

(Oct.    20,    1981) 

58 

IBLA 

358 

(Oct.    20,    1981) 

58 

IBLA 

369 

(Oct.    20,    1981) 

58 

IBLA 

372 

(Oct.    20,    1981) 

58 

IBLA 

381 

(Oct.    21,    1981) 

58 

IBLA 

403 

(Oct.    21,    1981) 

59 

IBLA 

1,    88   I.D.    925   (1981) 

59 

IBLA 

112 

(Oct.    26,    1981) 

59 

IBLA 

127 

(Oct.    26,    1981) 

59 

IBLA 

150 

(Oct.    26,    1981) 

59 

IBLA 

167 

(Oct.    26,    1981) 

59 

IBLA 

199 

(Oct.    27,    1981) 

59 

IBLA 

220 

(Oct.    28,    1981) 

59 

IBLA 

223 

(Oct.    28,    1981) 

59 

IBLA 

235 

(Oct.    28,    1981) 

59 

IBLA 

280 

(Oct.    30,    1981) 

59 

IBLA 

283 

(Oct.    30,    1981) 

59 

IBLA 

311 

(Nov.    4,    1981) 

59 

IBLA 

323 

(Nov.    5,    1981) 

60 

IBLA 

6   (Nov.    12,    1981) 

60 

IBLA 

10   < 

Nov.    13,    1981) 

60 

IBLA 

44 

,Nov.    17,    1981) 

60 

IBLA 

50   1 

Nov.    17,    1981) 

60 

IBLA 

59   ( 

Nov.    18,    1981) 

60 

IBLA 

65   1 

Nov.    19,    1981) 

60 

IBLA 

85   1 

Nov.    19,    1981) 

60 

IBLA 

90   1 

Nov.    19,    1981) 

60 

IBLA 

104 

(Nov.    20,    1981) 

60 

IBLA 

128 

(Nov.    24,    1981) 

60 

IBLA 

134 

(Nov.    24,    1981) 

60 

IBLA 

173 

(Nov.    24,    1981) 

60 

IBLA 

187 

(Nov.    27,    1981) 

60 

IBLA 

197 

(Nov.    27,    1981) 

60 

IBLA 

232 

(Dec.    4,    1981) 

60 

IBLA 

237 

(Dec.    4,    1981) 

60 

IBLA 

252 

(Dec.    4,    1981) 

60 

IBLA 

264 

(Dec.    15,    1981) 

60 

IBLA 

284 

(Dec.    17,    1981) 

60 

IBLA 

370 

(Dec.    22,    1981) 

60 

IBLA 

378 

(Dec.    23,    1981) 

61 

IBLA 

4   (Dec.    29,    1981) 

61 

IBLA 

20   (Dec.    29,    1981) 

61 

IBLA 

94    (Jan.    4,    1982) 

61 

IBLA 

113 

(Jan.    6,    1982) 

61 

IBLA 

120 

(Jan.    15,    1982) 

61 

IBLA 

136 

(Jan.    15,    1982) 

61 

IBLA 

158 

(Jan.    20,   1982) 

61 

IBLA 

161 

(Jan.    21,    1982) 

61 

IBLA 

163 

(Jan.    25,    1982) 

61 

IBLA 

172 

(Jan.    25,    1982) 

61 

IBLA 

210 

(Jan.    26,    1982) 

61 

IBLA 

323 

(Feb.    8,    1982) 

61 

IBLA 

326 

(Feb.    8,    1982) 

61 

IBLA 

347 

(Feb.    11,   1982) 

61 

IBLA 

353 

(Feb.    11,    1982) 
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61 

IBLA 

356 

(Feb. 

16, 

1982) 

61 

IBIA 

359 

(Feb. 

16, 

1982) 

61 

IBLA 

367 

(Feb. 

17, 

1982) 

62 

IBLA 

32  (Feb. 

24, 

1982) 

62 

IBLA 

35  (Feb. 

24, 

1982) 

62 

IBLA 

84  (Feb. 

25, 

1982) 

62 

IBLA 

146 

(Mar. 

5, 

1982) 

62 

IBLA 

166 

(Mar. 

8, 

1982) 

62 

IBLA 

232 

(Mar. 

lli 

1982) 

62 

IBLA 

238 

(Mar. 

H> 

1982) 

62 

IBLA 

252 

(Mar. 

15, 

1982) 

62 

IBLA 

260 

(Mar. 

15, 

1982) 

62 

IBLA 

291 

(Mar. 

16, 

1982) 

62 

IBLA 

303 

(Mar. 

18, 

1982) 

62 

IBLA 

378 

(Mar. 

24, 

1982) 

62 

IBLA 

397 

(Mar. 

25 

1982) 

63 

IBLA 

1  (Mar.  25,  1982) 

63 

IBLA 

5  (Mar.  25,  1982) 

63 

IBLA 

19 

,Mar. 

26, 

1982) 

63 

IBLA 

49 

vMar. 

30, 

1982) 

63 

IBLA 

51 

,Mar. 

30, 

1982) 

63 

IBLA 

56 

[Mar. 

30, 

1982) 

63 

IBLA 

60 

[Mar. 

30, 

1982) 

63 

IBLA 

67 

[Mar. 

30, 

1982) 

63 

IBLA 

115 

(Apr. 

2, 

1982) 

63 

IBLA 

125 

(Apr. 

5, 

1982) 

63 

IBLA 

146 

(Apr. 

6, 

1982) 

63 

IBLA 

153 

(Apr. 

6, 

1982) 

63 

IBLA 

198 

(Apr. 

8, 

1982) 

63 

IBLA 

203 

(Apr. 

8, 

1982) 

63 

IBLA 

206 

(Apr. 

9, 

1982) 

63 

IBLA 

275 

(Apr. 

19 

,  1982) 

63 

IBLA 

326 

(Apr. 

27 

,  1982) 

64 

IBLA 

21 

(May  6 

,  1982) 

64 

IBLA 

86 

(May  12, 

L982) 

64 

IBLA 

89 

(May  12, 

L982) 

64 

IBLA 

104 

(May 

17, 

1982) 

64 

IBLA 

126 

(May 

20, 

1982) 

64 

IBLA 

141 

(May 

24, 

1982) 

64 

IBLA 

257 

(June 

2, 

1982) 

64 

IBLA 

261 

(June 

2, 

1982) 

64 

IBLA 

271 

(June 

2, 

1982) 

64 

IBLA 

297 

(June 

8, 

1982) 

64 

IBLA 

313 

(June 

10 

,  1982) 

64 

IBLA 

331 

(June 

10 

,  1982) 

64 

IBLA 

395 

(June 

17 

,  1982) 

64 

IBLA 

402 

(June 

17 

,  1982) 

65 

IBLA 

6  (June  17, 

1982) 

65 

IBLA 

22 

(June 

22, 

1982) 

65 

IBLA 

61 

(June 

23, 

1982) 

65 

IBLA 

67 

(June 

23, 

1982) 

65 

IBLA 

79 

(June 

23, 

1982) 

65 

IBLA 

114 

(June 

25 

,  1982) 

65 

IBLA 

160 

(June 

29 

,  1982) 

65 

IBLA 

170 

(June 

29 

,  1982) 

65 

IBLA 

172 

(June 

29 

,  1982) 

65 

IBLA 

180 

(June 

29 

,  1982) 

65 

IBLA 

277 

(July 

12 

,  1982) 

65 

IBLA 

281 

(July 

12 

,  1982) 

65 

IBLA 

287 

(July 

13 

,  1982) 

65 

IBLA 

369 

(July 

20 

,  1982) 

66 

IBLA 

31 

(July 

23, 

1982) 

66 

IBLA 

35 

(July 

23, 

1982) 

66 

IBLA 

46 

(July 

27, 

1982) 

66 

IBLA 

171 

(Aug. 

12 

,  1982) 

66 

IBLA 

204 

(Aug. 

13 

,  1982) 

66 

IBLA 

212 

(Aug. 

16 

,  1982) 

66 

IBLA 

230 

(Aug. 

16 

,  1982) 
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67  IBLA 
67  IBLA 

67  IBLA 

68  IBLA 
68  IBLA 
68  IBLA 
68  IBLA 
68  IBLA 
68  IBLA 

68  IBLA 

69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 
69  IBLA 

69  IBLA 

70  IBLA 
70  IBLA 
70  IBLA 

70  IBLA 

71  IBLA 

71  IBLA 

72  IBLA 
72  IBLA 
72  IBLA 

75  IBLA 

76  IBLA 
84    IBLA 

1745 56   IBLA 

65  IBLA 

66  IBLA 

70  IBLA 

75  IBLA 
82    IBLA 

1745(a) 56  IBLA 

66  IBLA 

1745(c) 66  IBLA 

82  IBLA 

1746 46  IBLA 

47  IBLA 

51  IBLA 

57  IBLA 
65  IBLA 

79  IBLA 

80  IBLA 
1751-1753 48   IBLA 

55  IBLA 
65   IBLA 

71  IBLA 

76  IBLA 
80   IBLA 

17  52 7  2  IBLA 

1752(c) 67   IBLA 

69  IBLA 
75   IBLA 

1752(e) 80   IBLA 

1752(h) 75   IBLA 

1761 50  IBLA 

51  IBLA 
51  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55  IBLA 
55   IBLA 

58  IBLA 


334  (Aug. 
130  (Sept, 
162  (Sept 
370  (Oct. 
198  (Nov 


26,    1982) 
16,    1982) 
21,    1982) 

8,  1982) 

9,  1982) 


206  (Nov.  10,  1982) 
248  (Nov.  16,  1982) 


292  (Nov 
318  (Nov. 
390  (Nov. 
397  (Nov. 
31  (Nov. 
91  (Nov. 
137  (Dec. 
304  (Dec. 
309  (Dec. 
368  (Jan 


19, 
19, 


1982) 
1982) 
23,  1982) 
23,  1982) 
26,  1982) 
30,  1982) 
9,  1982) 
23,  1982) 
23,  1982) 
3,  1983) 


382  (Jan.  4,  1983) 
11  (Jan.  6,  1983) 

29  (Jan.  6,  1983) 
55  (Jan.  10,  1983) 
59  (Jan.  10,  1983) 
131  (Mar.  9,  1983) 
402  (Mar.  31,  1983) 

30  (Apr.  5,  1983) 
197  (Apr.  19,  1983) 
364  (May  2,  1983) 
309  (Aug.  30,  1983) 
236  (Oct.  17,  1983) 
186  (Dec.  21,  1984) 
388  (Aug.  3,  1981) 
326  (July  15,  1982) 
374,  89  I.D.  415  (1982) 
46  (Jan.  10,  1983) 

388  (Sept.  2,  1983) 
89  (July  17,  1984) 
388  (Aug.  3,  1981) 
374,  89  I.D.  415  (1982) 
374,  89  I.D.  415  (1982) 
89  (July  17,  1984) 
101  (Feb.  29,  1980) 
17,  87  I.D.  143  (1980) 
368  (Dec.  30,  1980) 
8  (Aug.  5,  1981) 
391  (July  23,  1982) 
261  (Mar.  7,  1984) 
101  (Apr.  3,  1984) 
385  (July  11,  1980) 
68  (June  1,  1981) 
196  (June  29,  1982) 
46  (Feb.  18,  1983) 
170  (Sept.  30,  1983) 
42  (Mar.  28,  1984) 
62  (Apr.  12,  1983) 
89  (Sept.  13,  1982) 
333  (Dec.  28,  1982) 
44  (Aug.  5,  1983) 
42  (Mar.  28,  1984) 
44  (Aug.  5,  1983) 
154  (Sept.  30,  1980) 
26  (Oct.  28,  1980) 
154  (Nov.  26,  1980) 
151  (June  8,  1981) 
210  (June  18,  1981) 
336  (June  26,  1981) 
360  (June  26,  1981) 
390  (June  30,  1981) 
4  (Sept.  15,  1981) 
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1761-1770 
1761-1771 


1761  et   seq. 
1761(a)   


1761(a)(1) 
1761(a)(4) 


1761(b) 


— 60  IBLA  81    (Nov.    19,    1981) 

60  IBLA  240   (Dec.    4,    1981) 

63  IBLA  347,    89   I.D.    227    (1982) 
66   IBLA  53    (July   28,    1982) 

66   IBLA  121   (Aug.    10,    1982) 

68  IBLA  184   (Nov.    8,    1982) 

69  IBLA  110   (Nov.    30,    1982) 
71    IBLA   380   (Mar.    29,    1983) 

75  IBLA  115    (Aug.    15,    1983) 

78  IBLA  305   (Jan.    12,    1984) 

79  IBLA   345   (Mar.    22,    1984) 

80  IBLA  111    (Apr.    3,    1984) 

81  IBLA  332   (June   19,    1984) 

82  IBLA  6   (July   2,   1984) 

82    IBLA  216   (Aug.    22,    1984) 
82  IBLA   395   (Sept.    17,    1984) 
84   IBLA   359,    92   I.D.    58  (1985) 
M-36900   (Supp.    I),    90   I.D.    345 
(1983) 
—75   IBLA  115   (Aug.    15,    1983) 
—50   IBLA  190,    87   I.D.    473   (1980) 

51  IBLA   390   (Dec.    31,    1980) 

52  IBLA  105   (Jan.    12,    1981) 

61  IBLA  343   (Feb.    11,    1982) 

62  IBLA   203   (Mar.   9,    1982) 

63  IBLA  176   (Apr.    8,    1982) 

64  IBLA  164   (May   25,    1982) 

64  IBLA   342    (June   15,    1982) 

64  IBLA   346   (June   15,    1982) 

65  IBLA   391    (July   23,    1982) 

69  IBLA  103   (Nov.    30,    1982) 

70  IBLA   39   (Jan.    10,   1983) 

76  IBLA  283  (Oct.  18,  1983) 

77  IBLA  80  (Nov.  9,  1983) 

78  IBLA  305   (Jan.   12,    1984) 

79  IBLA  5   (Feb.    2,    1984) 
79   IBLA  53   (Feb.    9,    1984) 
79    IBLA   345   (Mar.    22,    1984) 
82   IBLA  6   (July   2,    1984) 

82   IBLA   289   (Aug.    31,    1984) 
82    IBLA   395   (Sept.    17,    1984) 
M-36921,    87    I.D.    291   (1980) 
—  M-36900   (Supp.    I),    90   I.D.    345 

(1983) 
—   5  ANCAB  174,    88   I.D.    352   (1981) 
52  IBLA   280,    88   I.D.    258   (1981) 

55  IBLA   390   (June   30,    1981) 

56  IBLA  167    (July   20,    1981) 
60   IBLA  163   (Nov.    24,    1981) 
62   IBLA  133   (Mar.    4,    1982) 
65  IBLA  144   (June   29,    1982) 

65  IBLA  213    (June   30,    1982) 

66  IBLA  121    (Aug.    10,    1982) 

66  IBLA  222   (Aug.    16,    1982) 

67  IBLA  154  (Sept.  20,  1982) 
67  IBLA  287  (Sept.  28,  1982) 
76   IBLA  45   (Sept.    19,    1983) 

M-36921,   87   I.D.    291   (1980) 
M-36900   (Supp.    I),    90   I.D.    345 
(1983) 
—47    IBLA  71   (Apr.    21,    1980) 
— 64   IBLA  65   (May   6,    1982) 
64  IBLA  172    (May   26,    1982) 

71  IBLA  213   (Mar.    16,    1983) 

M-36900   (Supp.    I),    90   I.D.    345 

(1983) 


sec.    1761(b)(1)   60  IBLA  81    (Nov.    19,   1981) 

M-36900   (Supp.    I),    90   I.D.    345 
(1983) 

1761(e) 55   IBLA   390   (June   30,    1981) 

1762 M-36900   (Supp.    I),   90   I.D.    345 

(1983) 

1762(c) 82   IBLA  6   (July   2,    1984) 

1763 M-36900  (Supp.  I),  90  I.D.  345 

(1983) 

1764 50  IBLA  190,    87    I.D.    473   (1980) 

55   IBLA   210   (June   18,    1981) 
69   IBLA  103   (Nov.    30,    1982) 
82   IBLA  159   (Aug.    2,    1984) 
M-36900   (Supp.    I),    90  I.D.    345 
(1983) 
1764(a) 47   IBLA  155   (May   6,    1980) 

62  IBLA  81    (Feb.    25,    1982) 

1764(b)   65   IBLA   213    (June   30,    1982) 

1764(c)   56   IBLA  167   (July   20,    1981) 

65   IBLA  144    (June   29,   1982) 
65   IBLA   213   (June   30,    1982) 

75  IBLA  115   (Aug.    15,    1983) 
82   IBLA   395   (Sept.    17,    1984) 

1764(e)   M-36900   (Supp.    I),    90   I.D.    345 

(1983) 

1764(g)  48  IBLA  233  (June  17,  1980) 

49  IBLA  23  (July  15,  1980) 

55  IBLA  218  (June  18,  1981) 

56  IBLA  139  (July  20,  1981) 
60  IBLA  163  (Nov.  24,  1981) 

63  IBLA  347,  89  I.D.  227  (1982) 

64  IBLA  65  (May  6,  1982) 
64  IBLA  172  (May  26,  1982) 

64  IBLA  342  (June  15,  1982) 

65  IBLA  50  (June  23,  1982) 

66  IBLA  121  (Aug.  10,  1982) 
71  IBLA  213  (Mar.  16,  1983) 

76  IBLA  283  (Oct.  18,  1983) 

77  IBLA  80  (Nov.  9,  1983) 

78  IBLA  305   (Jan.    12,    1984) 

79  IBLA   5   (Feb.    2,    1984) 
79    IBLA  53   (Feb.    9,    1984) 
79   IBLA   308   (Mar.    20,    1984) 

79  IBLA   345   (Mar.    22,    1984) 
81    IBLA   332   (June   19,   1984) 

81  IBLA  358   (June    27,    1984) 

82  IBLA  6   (July   2,    1984) 
82   IBLA  159   (Aug.    2,    1984) 

1764(j)   M-36900   (Supp.    I),    90   I.D.    345 

(1983) 
1765 51  IBLA  154  (Nov.  26,  1980) 

68  IBLA  96  (Oct.  26,  1982) 

69  IBLA  103   (Nov.    30,    1982) 
75   IBLA  115   (Aug.    15,    1983) 

80  IBLA  251   (May   2,    1984) 
M-36900   (Supp.    I),    90   I.D.    345 

(1983) 

1765(b)  69  IBLA  103  (Nov.  30,  1982) 

1765(b)(vi)  47  IBLA  155  (May  6,  1980) 

1765(g)  69  IBLA  110  (Nov.  30,  1982) 

1766 55  IBLA  390  (June  30,  1981) 

75  IBLA  115  (Aug.  15,  1983) 

1767 51  IBLA  26  (Oct.  28,  1980) 

1767(a) 51  IBLA  26  (Oct.  28,  1980) 

55  IBLA  272  (June  25,  1981) 
1769 71  IBLA  88  (Feb.  24,  1983) 
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57   IBLA 

60  IBLA 

61  IBIA 

63  IBLA 

64  IBLA 
71  IBLA 
71  IBLA 
77  IBLA 
79  IBLA 
82    IBLA 

1770 48   IBLA 

51    IBLA 

1770(a) 48   IBLA 

49  IBLA 
63   IBLA 

65  IBLA 
75  IBLA 
79   IBLA 

1731 47    IBLA 

59  IBLA 
67   IBLA 

1781(d) 58   IBLA 

84   IBLA 

1782 45   IBLA 

49   IBLA 

53  IBLA 

54  IBLA 
54  IBLA 
54  IBLA 
57    IBLA 

57  IBLA 

58  IBLA 

58  IBLA 

59  IBLA 

59  IBLA 

60  IBLA 
60  IBLA 
60  IBLA 

60  IBLA 

61  IBLA 
61  IBLA 
61  IBLA 
61  IBLA 
61  IBLA 
61  IBLA 

61  IBLA 

62  IBLA 
62  IBLA 
62   IBLA 

62  IBLA 

63  IBLA 
63  IBLA 
63  IBLA 
63   IBLA 

63  IBLA 

64  IBLA 
64  IBLA 
64   IBLA 

64  IBLA 

65  IBLA 
65   IBLA 

65  IBLA 

66  IBLA 
66  IBLA 
66  IBLA 
66  IBLA 
66  IBLA 


390  (June  30,  1981) 
215  (Aug.  27,  1981) 

221  (Nov.  30,  1981) 
343  (Feb.  11,  1982) 
9  (Mar.  25,  1982) 
164  (May  25,  1982) 
88  (Feb.  24,  1983) 
352  (Mar.  28,  1983) 
80  (Nov.  9,  1983) 

5  (Feb.  2,  1984) 
289  (Aug.  31,  1984) 
233  (June  17,  1980) 
26  (Oct.  28,  1980) 
233  (June  17,  1980) 
23  (July  15,  1980) 
176  (Apr.  8,  1982) 

391  (July  23,  1982) 
115  (Aug.  15,  1983) 
345  (Mar.  22,  1984) 
284  (May  15,  1980) 
291  (Oct.  30,  1981) 
197  (Sept.  22,  1982) 
213  (Sept.  29,  1981) 
311,  92  I.D.  37  (1985) 
252  (Feb.  4,  1980) 
169  (July  30,  1980) 
159  (Mar.  12,  1981) 

31  (Apr.  6,  1981) 

242,  88  I.D.  490  (1981) 

300  (Apr.  29,  1981) 
79  (Aug.  21,  1981) 
149  (Aug.  25,  1981) 
213  (Sept.  29,  1981) 
294  (Oct.  14,  1981) 
291  (Oct.  30,  1981) 

301  (Nov.  3,  1981) 
54  (Nov.  17,  1981) 

278  (Dec.  17,  1981) 
341  (Dec.  22,  1981) 
349,  88  I.D.  1115  (1981) 
139  (Jan.  18,  1982) 

193  (Jan.  26,  1982) 

222  (Jan.  28,  1982) 

279  (Feb.  2,  1982) 
329  (Feb.  10,  1982) 
370  (Feb.  17,  1982) 
387  (Feb.  18,  1982) 
99  (Mar.  1,  1982) 
153  (Mar.  5,  1982) 
274  (Mar.  15,  1982) 
367  (Mar.  24,  1982) 

26,  1982) 
26,  1982) 
8,  1982) 
12,  1982) 
28,  1982) 
1982) 
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-67  IBLA   201    (Sept.    22,    1982) 

67  IBLA  207    (Sept.    22,    1982) 

67  IBLA   287    (Sept.    28,    1982) 

67  IBLA   340   (Oct.    5,    1982) 


1782(a) 


68 

IBLA 

272  (Nov. 

17, 

1982) 

71 

IBLA 

100  (Feb. 

24, 

1983) 

71 

IBLA 

153,  90  I 

.D. 

84  (1983) 

71 

IBLA 

165  (Mar. 

10, 

1983) 

73 

IBLA 

266  (May 

31, 

1983) 

74 

IBLA 

106  (June 

30, 

1983) 

75 

IBLA 

140  (Aug. 

17, 

1983) 

75 

IBLA 

278  (Aug. 

26, 

1983) 

76 

IBLA 

31  (Sept. 

«, 

1983) 

76 

IBLA 

116  (Sept 

.  21 

,  1983) 

76 

IBLA 

245  (Oct. 

17, 

1983) 

76 

IBLA 

383  (Oct. 

27, 

1983) 

78 

IBLA 

115  (Dec. 

22, 

1983) 

81 

IBLA 

181  (June 

1, 

1984) 

82 

IBLA 

105  (July 

24, 

1984) 

M- 

-36910  (Supp.), 

88 

I.D.  909 

1 

1981) 

45 

IBLA 

347  (Feb. 

7, 

1980) 

54 

IBLA 

215  (Apr. 

23, 

1981) 

54 

IBLA 

300  (Apr. 

29 

1981) 

56 

IBLA 

206  (July 

22, 

1981) 

60 

IBLA 

240  (Dec. 

4, 

1981) 

60 

IBLA 

305  (Dec. 

18 

1981) 

60 

IBLA 

341  (Dec. 

22 

1981) 

23  (Mar. 
30  (Mar. 
172  (Apr. 
208  (Apr. 
330  (Apr. 
7  (May  4, 
27  (May  6,  1982) 
50  (May  6,  1982) 
307  (June  8,  1982) 
126  (June  28,  1982) 
153  (June  29,  1982) 
223  (July  9,  1982) 
14  (July  23,  1982) 
249  (Aug.  17,  1982) 
287  (Aug.  19,  1982) 
300  (Aug.  20,  1982) 
340  (Aug.  26,  1982) 


60  IBLA  349,  88  I.D.  1115  (1981) 


15,  1932) 
3,  1982) 
18,  1982) 
24,  1982) 
,  5,  1982) 
.  15,  1982) 
22,  1982) 
26,  1982) 
26,  1982) 
31,  1982) 
.  6,  1982) 
.  27,  1982) 


IBLA  23  (Dec.  29,  1981) 

IBLA  99  (Jan.  4,  1982) 

IBLA  124  (Jan. 

IBLA  300  (Feb. 

IBLA    387    (Feb. 
62    IBLA   45    (Feb. 
62   IBLA  153   (Mar. 
62   IBLA   263   (Mar. 

62  IBLA  319  (Mar. 

63  IBLA  23  (Mar. 
63  IBLA  30  (Mar. 
63  IBLA  85  (Mar. 
63  IBLA  165  (Apr. 

63  IBLA  321  (Apr, 

64  IBLA  50  (May  6,  1982) 

65  IBLA  84  (June  23,  1982) 

66  IBLA  282  (Aug.  19,  1982) 
66  IBLA  287  (Aug.  19,  1982) 

66  IBLA  340  (Aug.  26,  1982) 

67  IBLA  25  (Sept.  7,  1982) 

67  IBLA  124  (Sept.  16,  1982) 

68  IBLA  219  (Nov.  12,  1982) 

68  IBLA  262  (Nov.  17,  1982) 

69  IBLA  182  (Dec.  15,  1982) 

70  IBLA  259  (Jan.  26,  1983) 
IBLA  4  (Feb.  10,  1983) 
IBLA  100  (Feb.  24,  1983) 
IBLA  67  (Feb.  22,  1983) 
IBLA  112  (Feb.  28,  1983) 
IBLA  153,  90  I.D.  84  (1983) 
IBLA  165  (Mar.  10,  1983) 

71  IBLA  172  (Mar.  10,  1983) 

72  IBLA  1  (Apr.  4,  1983) 

72  IBLA  100  (Apr.  14,  1983) 

72  IBLA  125  (Apr.  18,  1983) 

73  IBLA  226  (May  31,  1983) 
75  IBLA  163  (Aug.  18,  1983) 
75  IBLA  186  (Aug.  22,  1983) 
75  IBLA  220  (Aug.  23,  1983) 
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sec.    1782(a)    75    IBLA   256   (Aug.  26,    1933) 

76   IBLA  23   (Sept.  8,   1983) 

76   IBLA   27    (Sept.  8,    1983) 

76   IBLA   31    (Sept.  8,    1983) 

76  IBLA  116   (Sept.    21,    1983) 

77  IBLA  330   (Dec.  5,    1983) 

78  IBLA  133  (Dec.  29,  1983) 
84   IBLA  127    (Dec.  10,    1984) 

1782(b)   60  IBLA  240   (Dec.    4,    1981) 

60  IBLA   305   (Dec.    18,    1981) 

61  IBLA  124   (Jan.   15,    1982) 

61  IBLA  300   (Feb.    3,    1982) 

62  IBLA  45   (Feb.    24,    1982) 
62   IBLA   263    (Mar.    15,    1982) 

62  IBLA  319   (Mar.    22,    1982) 

63  IBLA  85   (Mar.    31,    1982) 
63   IBLA   321    (Apr.    27,    1982) 

65  IBLA  84    (June    23,    1982) 

66  IBLA  282  (Aug.  19,  1982) 
68   IBLA  219   (Nov.    12,    1982) 

71  IBLA  112  (Feb.  28,  1983) 

72  IBLA  100  (Apr.  14,  1983) 
72  IBLA  125  (Apr.  18,  1983) 
75   IBLA  220  (Aug.  23,  1983) 

75  IBLA   256   (Aug.    26,    1983) 

77  IBLA  330   (Dec.    5,    1983) 

78  IBLA  133  (Dec.  29,  1983) 
84   IBLA  127    (Dec.    10,    1984) 

1782(c) 45   IBLA   347    (Feb.    7,    1980) 

49   IBLA  169    (July   30,    1980) 
58   IBLA  166   (Sept.    28,    1981) 
60  IBLA  240   (Dec.    4,    1981) 
60  IBLA   305   (Dec.    18,    1981) 
60   IBLA   341    (Dec.    22,    1981) 

60  IBLA   349,    88   I.D.    1115    (1981) 

61  IBLA  300  (Feb.  3,  1982) 

62  IBLA  263  (Mar.  15,  1982) 

63  IBLA  23  (Mar.  26,  1982) 

64  IBLA  27  (May  6,  1982) 

65  IBLA  126  (June  25,  1982) 
65  IBLA  153  (June  29,  1982) 
65  IBLA  223  (July  9,  1982) 

65  IBLA  380  (July  20,  1982) 

66  IBLA  249  (Aug.  17,  1982) 

67  IBLA  207  (Sept.  22,  1982) 

67  IBLA  340  (Oct.  5,  1982) 

68  IBLA  219  (Nov.  12,  1982) 
71  IBLA  100  (Feb.  24,  1983) 

71  IBLA  153,  90  I.D.  84  (1983) 

71  IBLA  165   (Mar.    10,    1983) 

72  IBLA  1   (Apr.    4,    1983) 

73  IBLA   39   (May  11,    1983) 

73  IBLA   226  (May   31,    (1983) 

74  IBLA  106  (June    30,    1983) 

76  IBLA   245  (Oct.    17,    1983) 

77  IBLA  330  (Dec.    5,    1983) 

79  IBLA  204  (Feb.  28,  1984) 
82   IBLA  105    (July   24,    1984) 

M-36910   (Supp.),    88   I.D.    909 
(1981) 

1802 M-36942,    88  I.D.    1090   (1981) 

1802(1) M-36923,    87  I.D.    544   (1980) 

1802(3) M-36923,    87  I.D.    544   (1980) 

1802(5)   M-36923,    87  I.D.    544   (1980) 

1802(6)   M-36923,    87  I.D.    544   (1980) 

1863 M-36924,    87  I.D.    563   (1980) 

1866(a)   M-36923,    87  I.D.    544   (1980) 
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sec.    1901-1908   61    IBLA  381   (Feb.    17,    1982) 

80   IBLA  42    (Mar.    28,    1984) 

4622(a) 5  0HA  93   (Feb.    14,    1983) 

5814 66   IBLA  307    (Aug.    24,    1982) 

TITLE   44: 

sec.    35 73  IBLA  291  (June  7,  1983) 

79  IBLA  271  (Mar.  12,  1984) 

80  IBLA  135  (Apr.  6,  1984) 
80  IBLA  174  (Apr.  13,  1984) 

307 IBCA-1447-3-81,  89  I.D.  92 

(1982) 

1505 61    IBLA  149   (Jan.    18,    1982) 

1505(a)    3   IBSMA  154,    88   I.D.    570   (1981) 

1507 45  IBLA  1  (Jan.  8,  1980) 

46  IBLA  93  (Feb.  28,  1980) 

46  IBLA  312  (Apr.  4,  1980) 

47  IBLA  196  (May  7,  1980) 
47  IBLA  204  (May  7,  1980) 
47  IBLA  235  (May  13,  1980) 
47  IBLA  289  (May  15,  1980) 

47  IBLA  389  (May  22,  1980) 

48  IBLA  99  (May  29,  1980) 
48  IBLA  127  (May  30,  1980) 
48  IBLA  175  (June  9,  1980) 
48  IBLA  180  (June  9,  1980) 
48  IBLA  222  (June  16,  1980) 
48  IBLA  255  (June  26,  1980) 
48  IBLA  351  (July  11,  1980) 

48  IBLA  398  (July  11,  1980) 

49  IBLA  11  (July  15,  1980) 
49  IBLA  40  (July  21,  1980) 
49  IBLA  106  (July  28,  1980) 
49  IBLA  111  (July  28,  1980) 
49  IBLA  137  (July  28,  1980) 
49  IBLA  150  (July  30,  1980) 
49  IBLA  157  (July  30,  1980) 
49  IBLA  184  (July  31,  1980) 
49  IBLA  193  (Aug.  6,  1980) 
49  IBLA  197  (Aug.  6,  1980) 
49  IBLA  200  (Aug.  11,  1980) 
49  IBLA  217  (Aug.  11,  1980) 
49  IBLA  228  (Aug.  12,  1980) 
49  IBLA  267  (Aug.  18,  1980) 
49  IBLA  271  (Aug.  18,  1980) 

49  IBLA  335  (Aug.  25,  1980) 

50  IBLA  1  (Sept.  5,  1980) 
50  IBLA  47  (Sept.  9,  1980) 
50  IBLA  50  (Sept.  15,  1980) 
50  IBLA  127  (Sept.  24,  1980) 

50  IBLA  201  (Sept.  30,  1980) 

51  IBLA  188  (Dec.  2,  1980) 
51  IBLA  194  (Dec.  5,  1980) 
51  IBLA  294  (Dec.  17,  1980) 

51  IBLA  364  (Dec.  29,  1980) 

52  IBLA  5  (Jan.  5,  1981) 
52  IBLA  9  (Jan.  5,  1981) 

52  IBLA  119,  88  I.D.  38  (1981) 
52  IBLA  125  (Jan.  13,  1981) 
52  IBLA  179  (Jan.  26,  1981) 
52  IBLA  214  (Jan.  30,  1981) 
52  IBLA  273  (Feb.  6,  1981) 
52  IBLA  288  (Feb.  9,  1981) 
52  IBLA  308  (Feb.  10,  1981) 

52  IBLA  375  (Feb.  19,  1981) 

53  IBLA  34  (Feb.'  26,  1981) 

53  IBLA  92,  88  I.D.  341  (1981) 
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53 

IBLA 

136 

(Mar. 

9,  1981) 

53 

IBLA 

247 

(Mar. 

19,  1981) 

54 

IBLA 

155 

(Apr. 

21,  1981) 

54 

IBLA 

184 

(Apr. 

22,  1981) 

54 

IBLA 

221 

(Apr. 

23,  1981) 

54 

IBLA 

229 

(Apr. 

27,  1981) 

55 

IBLA 

116 

(June 

3,  1981) 

55 

IBLA 

193 

(June 

16,  1981) 

5b 

IBLA 

280 

(July 

28,  1981) 

56 

IBLA 

315 

(July 

29,  1981) 

5b 

IBLA 

318 

(July 

29,  1981) 

5b 

IBLA 

323 

(July 

29,  1981) 

5b 

IBLA 

334 

(July 

30,  1981) 

5b 

IBLA 

350 

(Aug. 

3,  1981) 

56 

IBLA 

354 

(Aug. 

3,  1981) 

5b 

IBLA 

361 

(Aug. 

3,  1981) 

5b 

IBLA 

375 

(Aug. 

3,  1981) 

56 

IBLA 

385 

(Aug. 

3,  1981) 

57 

IBLA 

23 

[Aug. 

6,  1981) 

57 

IBLA 

40 

.Aug. 

10,  1981) 

57 

IBLA 

46 

[Aug. 

17,  1981) 

57 

IBLA 

242 

(Aug. 

27,  1981) 

57 

IBLA 

266 

(Aug. 

28,  1981) 

57 

IBLA 

271 

(Aug. 

31,  1981) 

57 

IBLA 

274 

(Aug. 

31,  1981) 

5  7 

IBLA 

297 

(Aug. 

31,  1981) 

57 

IBLA 

339 

(Sept 

.  1,  1981) 

58 

IBLA 

32 

. Sept . 

16,  1981) 

58 

IBLA 

64 

[Sept. 

22,  1981) 

58 

IBLA 

88 

; Sept . 

24,  1981) 

58 

IBLA 

121 

(Sept 

.  24,  1981) 

58 

IBLA 

131 

(Sept 

.  24,  1981) 

58 

IBLA 

211 

(Sept 

.  29,  1981) 

58 

IBLA 

224 

(Sept 

.  30,  1981) 

58 

IBLA 

251 

(Oct. 

6,  1981) 

58 

IBLA 

265 

(Oct. 

7,  1981) 

58 

IBLA 

291 

(Oct. 

13,  1981) 

58 

IBLA 

308 

(Oct. 

16,  1981) 

58 

IBLA 

319 

(Oct. 

16,  1981) 

58 

IBLA 

350 

(Oct. 

19,  1981) 

58 

IBLA 

363 

(Oct. 

20,  1981) 

59 

IBLA 

146 

(Oct. 

26,  1981) 

59 

IBLA 

247 

(Oct. 

29,  1981) 

54 

IBLA 

250 

(Oct. 

29,  1981) 

59 

IBLA 

283 

(Oct. 

30,  1981) 

59 

IBLA 

288 

(Oct. 

30,  1981) 

59 

IBLA 

311 

(Nov. 

4,  1981) 

60 

IBLA 

65 

[Nov. 

19,  1981) 

60 

IBLA 

97 

[Nov. 

19,  1981) 

60 

IBLA 

104 

(Nov. 

20,  1981) 

60 

IBLA 

171 

(Nov. 

24,  1981) 

bl 

IBLA 

74 

[Dec. 

31,  1981) 

bl 

IBLA 

99 

[Jan. 

4,  1982) 

bl 

IBLA 

158 

(Jan. 

20,  1982) 

61 

IBLA 

185 

(Jan. 

26,  1982) 

62 

IBLA 

9  (Feb.  23,  1982) 

62 

IBLA 

13 

[Feb. 

23,  1982) 

62 

IBLA 

228 

(Mar. 

10,  1982) 

62 

IBLA 

260 

(Mar. 

15,  1982) 

62 

IBLA 

307 

(Mar. 

18,  1982) 

62 

IBLA 

378 

(Mar. 

24,  1982) 

62 

IBLA 

387 

(Mar. 

24,  1982) 

bi 

IBLA 

5  (Mar.  25,  1982) 

61 

IBLA 

203 

(Apr. 

8,  1982) 

64 

IBLA 

1  (May  3, 

1982) 

b4 

IBLA 

104 

(May 

17,  1982) 

b4 

IBLA 

234 

(May 

27,  1982) 

64 

IBLA 

297 

(June 

8,  1982) 
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64 

IBLA 

313  (June  10,  1982) 

64 

IBLA 

383  (June  17,  1982) 

65 

IBLA 

67  (June  23,  1982) 

65 

IBLA 

72  (June  23,  1982) 

65 

IBLA 

114  (June  25,  1982) 

65 

IBLA 

175  (June  29,  1982) 

65 

IBLA 

274  (July  12,  1982) 

65 

IBLA 

277  (July  12,  1982) 

65 

IBLA 

361  (July  20,  1982) 

65 

IBLA 

363  (July  20,  1982) 

65 

IBLA 

387  (July  23,  1982) 

66 

IBLA 

31  (July  23,  1982) 

66 

IBLA 

212  (Aug.  16,  1982) 

67 

IBLA 

135  (Sept.  16,  1982) 

67 

IBLA 

177  (Sept.  21,  1982) 

67 

IBLA 

181  (Sept.  21,  1982) 

67 

IBLA 

242  (Sept.  24,  1982) 

67 

IBLA 

304,  89  I.D.  496  (1982) 

67 

IBLA 

370  (Oct.  8,  1982) 

69 

IBLA 

124  (Dec.  8,  1982) 

69 

IBLA 

135  (Dec.  8,  1982) 

69 

IBLA 

309  (Dec.  23,  1982) 

70 

IBLA 

25  (Jan.  6,  1983) 

70 

IBLA 

29  (Jan.  6,  1983) 

70 

IBLA 

59  (Jan.  10,  1983) 

70 

IBLA 

115  (Jan.  13,  1983) 

71 

IBLA 

368  (Mar.  28,  1983) 

72 

IBLA 

83  (Apr.  13,  1983) 

72 

IBLA 

232  (Apr.  26,  1983) 

72 

IBLA 

383  (May  5,  1983) 

72 

IBLA 

395  (May  5,  1983) 

73 

IBLA 

67  (May  16,  1983) 

73 

IBLA 

108  (May  23,  1983) 

73 

IBLA 

280  (June  7,  1983) 

73 

IBLA 

311  (June  7,  1983) 

7! 

IBLA 

381  (June  15,  1983) 

73 

IBLA 

383  (June  15,  1983) 

74 

IBLA 

31  (June  24,  1983) 

74 

IBLA 

163  (July  12,  1983) 

74 

IBLA 

210  (July  18,  1983) 

74 

IBLA 

217  (July  18,  1983) 

74 

IBLA 

234  (July  19,  1983) 

74 

IBLA 

320  (July  28,  1983) 

75 

IBLA 

76  (Aug.  10,  1983) 

75 

IBLA 

133  (Aug.  15,  1983) 

75 

IBLA 

195  (Aug.  22,  1983) 

76 

IBLA 

292  (Oct.  18,  1983) 

76 

IBLA 

364  (Oct.  25,  1983) 

77 

IBLA 

24  (Oct.  31,  1983) 

78 

IBLA 

330  (Jan.  24,  1984) 

80 

IBLA 

107  (Apr.  3,  1984) 

81 

IBLA 

1  (May  14,  1984) 

82 

IBLA 

75  (July  17,  1984) 

84 

IBLA 

96,  91  I.D.  359  (1984) 

84 

IBLA 

124  (Dec.  10,  1984) 

84 

IBLA 

163  (Dec.  13,  1984) 

•4  5 

IBLA 

1  (Jan.  8,  1980) 

46 

IBLA 

93  (Feb.  28,  1980) 

46 

IBLA 

312  (Apr.  4,  1980) 

47 

IBLA 

196  (May  7,  1980) 

47 

IBLA 

204  (May  7,  1980) 

47 

IBLA 

235  (May  13,  1980) 

47 

IBLA 

289  (May  15,  1980) 

47 

IBLA 

389  (May  22,  1980) 

48 

IBLA 

99  (May  29,  1980) 

48 

IBLA 

127  (May  30,  1980) 

48 

IBLA 

175  (June  9,  1980) 

48 

IBLA 

180  (June  9,  1980) 
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■48 

IBLA 

222 

(June 

16, 

1980) 

48 

IBLA 

255 

(June 

26, 

1980) 

48 

IBLA 

351 

(July 

11, 

1980) 

48 

IBLA 

398 

(July 

Hi 

1980) 

49 

IBLA 

11  (July  15, 

1980) 

49 

IBLA 

40  ( 

;juiy  : 

n, 

1980) 

49 

IBLA 
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ACCOUNTS 
(See_also  Fees,  Funds,  Payments--if  included  in 
this  Index.) 

GENERALLY 

A  Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adopt 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a  substitute  price 
computed  by  him  which  is  reasonably  based  on  sales 
prices  from  all  production  from  other  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  on 
these  leases,  and  when  he  directs  lessees  to  compute 
royalty  based  on  the  greater  of  the  two  values  so 
calculated. 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a  par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a  minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 

A  lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term  contract  to  sell  this  product  at  a  price  below 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "BTU"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

Where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Dnder  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a  cost-of-manuf acture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.   Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a  clear  showing  that  it  is 
erroneous. 

5a.EE2n_Ener3_y._CgrEI._et_ali,  H6  IBLA  181  (Mar.  21,  1980) 


Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  of  produc- 
tion from  phosphate  leases,  but  has  instead  allowed 
lessees  simply  to  pay  royalty  based  on  the  minimum 
value  specified  in  the  lease  after  having  advised 
them  that  a  new  method  of  determining  a  realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretary . 

5£au^fer_Chemical_Co.._et_al._,  i»9  IBLA  381  (Sept.  5, 
1980) 


ACCOUNTS — Continued 

GENERALLY — Continued 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  payment  subsequently. 

An  Area  Supervisor's  order  which  requires  that 
royalty  be  based  on  either  the  price  specified  in  the 
order  or  the  amount  actually  received,  whichever  is 
greater,  comports  with  all  regulatory  requirements  as 
to  def initiveness  and  finality. 

Supron  Energy  Corp.,  Atlantic  Richfield  Co_.,  55  IBLA 
318  (June  26,  1981) 


Filing  fees  submitted  in  the  form  of  an  instrument 
drawn  by  a  tank  on  its  own  assets,  and  which  is  signed 
by  an  officer  of  the  bank  and  is  a  direct  obligation  of 
the  issuing  bank  are  acceptable  under  "3  CFF  3112.2-2. 

El°ise_Billerx_David_ Miller,  56  IBLA  7  (June  30,  1981) 


Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  other  business  expense,  gross  realization 
includes  the  amounts  of  the  reclamation  fee  imposed  by 
the  Surface  Mining  Control  and  Reclamation  Act,  the  tax 
imposed  by  the  Black  Lung  Benefits  Revenue  Act  of  1977, 
and  the  Arizona  State  mining  tax,  since  the  selling 
price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  for  that  amount  by  the  buyer. 

It  is  proper  to  deduct  the  amount  of  fixed  minimum 
royalty  from  the  gross  sales  price  of  coal  before  cal- 
culating royalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former. 

Where  a  coal  purchase  agreement  provides  that  the 
purchase  price  of  coal  from  the  holder  of  an  Indian 
lease  shall  he  reduced  by  an  amount  reflecting  the 
percentage  of  variation  from  an  agreed  minimum  heat 
value  of  coal,  and  where  the  adjustment  also  reduces 
the  purchase  price  by  an  amount  reflecting  the  costs  of 
transporting  noncalorific  material,  this  adjustment  is 
properly  allowed  to  reduce  the  gross  realization  and, 
as  a  result,  the  royalty  due  to  Indian  tribes  which  own 
the  coal,  because  the  low  heat  value  of  the  coal  is 
intrinsic  to  the  material  being  "sold"  by  the  tribes, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  of  the 
coal  to  transport  low  heat  value  coal. 

Owing  to  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  to  impose 
late  payment  charges  where  equity  requires  them.   Late 
payment  charges  are  not  penalties;  rather,  they  repre- 
sent the  time  value  of  money  owed  to  the  tribes,  tut 
not  paid.   Accordingly,  they  may  be  imposed  even  where 
the  lessee  files  a  bona  fide  appeal  of  the  underlying 
royalty  determination.   The  lessee  is  protected  from 
overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  royalty  ultimately 
found  to  be  due. 

Peabody  Coal  Co.,  Hopi  Indian  Tribe,  72  IBLA  337 
(Apr.  29,  1983) 
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FEES  AND  COHHISSIONS 


FEES  AND  COMMISSIONS — Continued 


where  a  mining  claimant  ti»eljr  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain  but  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claims  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a  notice  given. 


Onder  13  CFR  3112.2-2  (1982),  BLH  properly  dis- 
qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a  condition  for  further  parti- 
cipation in  the  simultaneous  leasing  program  even  where 
an  applicant  substitutes  a  collectible  remittance  after 
the  filing  period  bot  prior  to  the  simultaneous  oil  and 
gas  lease  drawing. 

Charles_RJ._|iuclcsi_Jri,  80  IBLA  190  (Apr.  20,  1984) 


Ann_3i_".arnke,  "5  IBLA  305  (Feb.  6,  1980) 


Management  overhead  costs  are  not  recoverable  from 

right-of-way  applicants  under  43  CFF  2802.1-2. 

£2i°E§do;Ute_Electric  Ass_n__Inc.,  "46  IBLA  35  (Feb.  20, 
1980) 

U.Si_Steel_Cor£i,  50  IBLA  190  (Sept.  30,  1980) 

87  I.D.  473 


Onder  43  CFR  3112.2-2  (1982),  it  is  proper  for  ELM 
to  disqualify  simultaneous  oil  and  gas  lease  applica- 
tions submitted  with  uncollectible  filing  fees  and 
require  payment  of  the  debt  as  a  condition  for  further 
participation  in  the  simultaneous  leasing  program,  even 
where  an  applicant  substitutes  a  collectible  remittance 
after  the  filing  period. 

Sati  sh____Ar  or  a ,  80  IBLA  271  (Hay  a,  1984) 


PAYMENTS 


Management  overhead  costs  are  not  a  reimbursable 
cost  recoverable  from  right-of-way  applicants  under 
U3  CFR  2802.1-2. 

2tah__o^er_and_Li_ht_Co_,  52  IBLA  105  (Jan.  12,  1981) 

Sout hern_Calif ornia_Edison_Coi,  55  IBLA  210  (June  18, 
1981) 


The  Bureau  of  Land  Management  may  properly  charge 
fees  for  special  recreation  permits  authorizing  commer- 
cial rafting  on  the  Rogue  River,  a  designated  wild  and 
scenic  river,  under  sec.  4  (c)  of  the  Land  and  Water 
Conservation  Fund  Act,  16  U.S.C.  i    4601-6a  (c) ,  and 
Departmental  regulations  at  43  CFR  Part  8372. 

Where,  on  appeal,  commercial  outfitters  protesting 
the  imposition  and  increase  of  special  recreation  per- 
mit fees  for  commercial  raft  trips  on  the  Rogue  River, 
fail  to  demonstrate  that  the  Bureau  of  Land  Manage- 
ment's actions  did  not  comport  with  its  regulations  or 
that  the  new  fee  levels  have  no  reasonable  basis  under 
the  rejulations,  a  decision  denying  the  protest  will  be 
affirmed. 


where  a  mining  claimant  timely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain but  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claims  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  te  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a  notice  given. 

Ann_M._Warnke,  45  IELA  305  (Feb.  6,  1980) 


Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

Colorado-Ote  Electric  Ass'n.  Inc..  46  IELA  35  (Fet.  20, 
19807 

U.Si_Steel_Cor£. ,  50  IBLA  190  (Sept.  30,  1980) 

87  I.C.  473 


Departmental  regulations  at  43  CFR  Subpart  8372 
require  that,  when  the  Bureau  of  Land  Management  issues 
special  recreation  permits  authorizing  use  of  special 
areas  such  as  a  designated  wild  and  scenic  river,  tees 
must  be  charged  for  noncommercial  as  well  as  commercial 
users  engaging  in  the  same  activity,  except  to  the 
extent  that  a  user  is  exempted  from  paying  fees  by 
4  3  CFR  8372.  U  (d)  . 

Rogue  River  Outfitters  Ass'n,  Dave  Helfrich  River  Out- 
IitterSj._I.nc.;.,  63  IBLA  373  (Apr.  30,  1982" 


Pursuant  to  U3  CFR  2802.1-7(3)  increased  charges 
may  not  be  imposed  retroactively,  but  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

A  grantee  of  a  communications  site  right-of-way  is 
properly  held  in  default  and  his  right-of-way  is  prop- 
erly cancelled  pursuant  to  43  CFR  2802. 1-7  (d)  where 
grantee  has  failed  to  pay  proper  amount  of  rental  for 
4  years. 


James__._Smith,  46  IBLA  233  (Bar.  27,  1980) 


Under  43  CFR  3112.  2-2  (c)  (1982),  BLM  properly  dis- 
jualifies  simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a  condition  of  further  partici- 
pation in  the  simultaneous  leasing  program. 

__rc_ann__illi_n,  79  IBLA  105  (Feb.  17,  1984) 

NFL  Partnership,  Main  Street  Federal  Energy  Co., 
82~IBLA  75  (July  17,  1984) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  4  3  CFR  3112.  4-1  when  the  offeror 
submits  a  check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

Edward_Ggod_an,  48  IBLA  152  (June  9,  1980) 


ACCOUNTS — Continued 


PAY  HE  NTS- -Continued 


Where  an  offer  is  drawn  No.  1  in  a  sinultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  U3  CFR  3112. <*-l  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a  spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

G.o_don____Jac___r,  U9  IBLA  91  (July  22,  1980) 


ACCOUNTS — Continued 

PAYMENTS — Continued 

Eia_l£Ghee_£_Hilliam_Ji_Bott,  55  IBLA  292  (June  2b, 
1981) 


Orderly  administration  of  the  oil  and  gas  leasing 
program  demands  that  filing  fees  be  paid  to  BLM  in  a 
manner  consonant  with  administrative  convenience  and 
in  accordance  with  the  regulations.   This  necessarily 
requires  that  BLM  cannot,  without  prior  written 
instruction,  transfer  money  paid  for  one  purpose  to 
another  use,  e___,  money  paid  for  one  month's  simul- 
taneous drawing  to  another  month's  simultaneous 
drawing. 

Stewart_Cap.ital_Cor.p_.,  53  IBLA  369  (Mar.  30,  1981) 


Placing  a  check  for  annual  rental  for  oil  and  gas 
leases  in  the  mails  does  not  constitute  "payment"  of 
annual  rental.   Rather,  the  lessee  must  cause  the  rental 
to  be  received  by  the  office  administering  her  leases, 
and,  until  such  time  as  it  is  received,  no  "payment"  of 
annual  rental  has  occurred.   Placing  a  check  for  annual 
rental  for  oil  and  gas  leases  in  the  mails  does  not  con- 
stitute a  tender  of  payment  of  annual  rental  within  the 
meaning  of  13  CFR  3108.2-l(c).   Rather,  a  lessee  makes 
a  tender  of  payment  only  when  she  submits  payment  to 
the  BLM  office  administering  her  leases  and  when  BLM 
has  the  opportunity  either  to  receive  or  decline  it. 

I°SS_3i_!SS§agI»  "9  IBLA  106  (July  28,  1980) 


The  payment  of  advance  rental  in  connection  with 
an  oil  and  gas  lease  offer  and  the  acceptance  of  such 
payment  by  the  Bureau  ot  Land  Management  do  not  create 
a  binding  obligation  on  the  Bureau  to  issue  an  oil  and 
gas  lease. 

Jam_s_Muslo___Sr_,  51  IBLA  19  (Oct.  28,  1980) 


In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a  refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  to  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

_il£l_d_Plomis,  51  IBLA  125  (Nov.  20,  1980) 


It  is  proper  for  the  Bureau  of  Land  Management 
to  refuse  to  accept  a  check  postdated  30  days  after 
receipt  as  satisfactory  payment  of  service  fees  for 
recordation  of  mining  claims. 

_esse_L__ Miller,  5<*  IBLA  187  (Apr.  22,  1981) 


A  Traveler's  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  t 3  CFR 
3112.2-2  (1980),  which  specifically  requires  that  where 
remittance  is  ty  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

M_chaela_M_    r_t__atri_k_    Geor_e    M.     Fitz__trick,    55    IBLA 
108~~(June    1~~1981) 


A  regulation  should  be  sufficiently  clear  that 
there  is  no  reasonable  basis  for  an  oil  and  gas  lease 
applicant's  noncompliance  with  the  regulation  before  it 
is  interpreted  to  deprive  an  applicant  of  a  preference 
right  to  a  lease.   A  regulation  specifying  a  bank  money 
order  as  an  acceptable  form  of  remittance  requires  the 
acceptance  of  a  personal  money  order  issued  by  a  bank. 

£ha________R___e wski ,  55  IBLA  373  (June  29,  1981) 

88  I.E.  625 

Seor^ ______ e  t  z ,  56  IBLA  97  (July  15,  1981) 

Robert _L__ And er_en_et_al_,  56  IB_A  182  (July  20,  1981) 


Management  overhead  costs  are  not  a  reimbursable 
cost  recoverable  from  right-of-way  applicants  under 
U3  CFR  2802.1-2. 

Utah_Po__r_and__i_ht_Co_,  52  IBLA  105  (Jan.  12,  1981) 

Sou t her __Califgr ______ iso n_Co_,  55  IBLA  210  (June  18, 

1981) 


A  bank  personal  money  order  is  an  acceptable  form 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  U3  CFR  3112.2-2. 

________ i_st____ch__l___n_uc_,  55  IBLA  398  (June  30, 

1981) 


A  cashier's  check  is  an  acceptable  form  of  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  a 
bank  upon  itself,  issued  by  an  authorized  officer  of 
the  bank,  and  directed  to  another  person.   Where  a 
check  submitted  as  a  filing  fee  appears  on  its  face  to 
be  a  valid  cashier's  check,  a  Bureau  of  Land  Management 
decision  refusing  such  a  check  will  be  reversed  and  the 
case  remanded  to  BLM. 

Qii_Pet?:2lS!iai_l2C_,  52  IELA  239  (Feb.  6,  1981) 

£l§_)S_H__2o__r;_____»  53  IELA  1U6  (Mar.  9,  1981) 


A  cashier's  check  is  an  acceptable  form  cf  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  U3  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  the 
issuing  tank  upon  itself,  signed  by  an  authorized 
employee  of  the  bank,  and  payable  to  another  person. 
Where  a  check  submitted  as  a  filing  fee  appears  to 
meet  these  criteria  on  its  face,  it  will  be  considered 
the  equivalent  of  a  cashier's  check. 


ACCOUNTS--Continued 

PAYMENTS--Continued 

A  regulation  specifying  a  bank  money  order  as  an 
acceptable  form  of  remittance  requires  the  acceptance 
of  a  personal  money  order  issued  by  a  bank. 

J2!iE_ti_H2§ail!J£Ii_li2Ili§_£i_2§l350rex_Jr ..,  56  IB  LA  1 
(June  30,  1981) 


A  personal  check  is  not  an  acceptable  form  of 
remittance  under  U3  CFR  3120.1-4(b)  requiring  a  suc- 
cessful bidder  to  submit  one-fifth  of  the  amount  bid 
as  a  deposit  and  must  result  in  rejection  of  the  compe- 
titive bid . 

i;Sl£2_£eti;2le!iE_£2i£i.  57  IBLA  3  (Aug.  5,  1981) 


An  American  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanyinj  an  oil  and  jas  lease  offer  under  43  CFR 
3112.2-2,  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  post 
office  or  tank  money  order. 

A  bank  personal  money  order  is  an  acceptable  form 
of  payment  in  satisfaction  of  the  tiling  fee  to  accoii- 
pany  simultaneous  oil  and  jas  lease  offers  according 
to  43  CFR  3112.2-2. 

Ma^ia_C^_Cawley.i_Jghn_Ji_Cawley_,  61  IBLA  205  (Jan.  26, 
198,;) 


ACCOUNTS — Continued 


PAYMENTS — Continued 


An  oil  and  gas  lease  issued  pursuant  to  the  first- 
drawn  application  in  the  simultaneous  filing  procedures 
is  properly  canceled  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
3112.4-1  (a)  because  applicant's  check  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Lo_nghorn_Oilx_Ltd^,  72  IBLA  45  (Apr.  7,  1983) 

Mark  A.  Emmons.  76  IELA  262  (Oct.  17,  1983) 


It  is  the  lessee's  responsibility  to  see  that  any 
payment  tendered  for  annual  rental  for  an  oil  and  gas 
lease  is  so  identified  that  BLM  can  credit  payment  to 
the  proper  lease  account.   Where  the  lessee  shows  that 
the  payment  was  received  and  BLM  unreasonably  failed  to 
credit  the  payment  to  the  lease  account  indicated  on 
the  tilling  notice  returned  with  the  payment,  the  lease 
is  properly  held  not  to  have  terminated. 

Nucorp  Energy,  Inc.,  73  IBLA  101  (May  23,  1983) 


Where  a  check  deposited  improperly  by  the  Eureau 
of  Land  Management  was  returned  as  uncollectible,  it 
was  not  a  debt  due  the  United  States  under  43  CFR 
3112.2-2  (c)  (1982),  and  its  maker  was  improperly  dis- 
qualified from  future  participation  in  the  simultaneous 
oil  and  gas  leasing  program. 

£]]ai.i§s_Anderson,  76  IELA  102  (Oct.  27,  1983) 


Where  an  application  is  drawn  first  in  a  simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  4  3  CFR  3112. 4-1  and  3112.6-1,  when 
the  applicant  submits  a  payment  of  $60  within  the 
specified  time,  but  tails  to  submit  the  $1  deficiency 
within  the  allowed  time. 

Ji_2ene_Everette,  68  IBLA  225  (Nov.  15,  1982) 


REFUNDS 

Failure  of  the  high  bidder  at  a  competitive  oil 
and  gas  lease  sale  to  execute  a  lease  results  in  for- 
feiture of  the  deposit  submitted  with  the  high  bid. 
Refund  of  the  deposit  because  offeror  elects  after  the 
sale  to  withdraw  his  offer  is  not  allowed. 

M2*ell_Sp.ear ,  56  IBLA  151  (July  20,  1981) 


A  Traveler's  Express  money  order,  purchased  at  a 
savings  and  loan  institution,  is  not  an  acceptable  form 
of  remittance  for  payment  of  the  filing  fee  accompany- 
ing an  oil  and  gas  lease  offer  under  43  CFR  3112.2-2 
(1981),  which  specifically  requires  that  where  remit- 
tance is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

2±lis_IU_Ferg.uson,  69  IBLA  352  (Dec.  30,  1982) 


Sec.  10  of  the  Outer  Continental  Shelf  Lands  Act 
does  not  authorize  refunds  to  purchasers  of  royalty 
oil.  ;.  . 

£  h 

Sec.  10  of  the  Outer  Continental  Shelf  Lands  Act 
does  not  authorize  refunds  to  persons  who  have  paid  a 
civil  penalty  under  sec.  24  of  the  Act. 

£sf.3I!ds_and  ££§dits_Under_the_Ou ter  Continental  Shelf 
iands_Act,  M-16942  (Dec.  15,  1981)""        8B~T.D.  1090 


A  simultaneous  oil  and  gas  lease  application 
is  properly  rejected  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
3112.4-1  (a)  because  applicant's  draft  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

!Sei!I]eth_R.__ Lewis,  70  IBLA  112  (Jan.  13,  1983) 


Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed in  part  because  some  of  the  lands  were  already 
patented,  the  Department  may  return  the  excess  rentals 
pursuant  to  the  repayment  provision  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
$  1734(c)   (1976).   However,  in  absence  of  statutory 
provisions,  no  interest  may  be  paid  by  the  Government 
on  such  refunds. 


Where  a  regulation  specifies  that  a  tiling  fee 
tor  an  oil  and  jas  lease  application  shall  be  paid 
in  United  States  currency,  post  office  or  bank  money 
order,  bank  cashier's  check  or  bank  certified  check, 
with  the  intent  to  ensure  guaranteed  remittance,  a 
remittance  drawn  by  a  credit  union  upon  a  bank  is  also 
acceptable  where  the  applicant  has  provided  evidence 
that  payment'is  juaranteed  by  a  bank. 


Romola_A._Jarett,  63  IBLA  228  (Apr.  16,  1982) 

89  I.E. 
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Eii§E_SA_StgneciEher,  71  IBLA  203  (Mar.  14,  1983) 


ACCOUNTS — Continued 


ACCRETICN--Continued 


REFUNDS — Continued 

Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed for  having  been  erroneously  issued  because  the 
lease  was  deficient  in  the  first  year's  rental,  which 
deficiency  was  not  timely  cured,  the  Department  may 
return  the  rentals  pursuant  to  the  repayment  statute, 
43  U.S.C.  4  1734  (1976),  in  appropriate  circumstances 
where  the  lessees  have  derived  no  benefit  from  the 
possession  of  the  lease  or  there  are  no  other  factors 
militating  against  repayment. 

Harren_L^._Jacobs,  71  IBLA  385  (Mar.  29.  1983) 


decision  rejecting  the  offer  may  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

Davj.d_Ai_Provinse,  78  IELA  85  (Dec.  16,  1983) 


where  riparian  public  land  has  teen  completely 
eroded  away  by  the  actions  of  a  navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner . 


David_A._Provinse,  81  IELA  las  (May  31,  1984) 


An  offeror  for  a  noncompetitive  oil  and  gas  lease, 
filing  over-the-counter,  is  not  entitled  to  a  refund  of 
the  filing  tee  even  though  she  withdraws  the  offer 
prior  to  issuance  of  the  lease. 

MliS-ii-SutOi    73    IBLA    61     (May    12,     1983) 


Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed because  a  rental  deficiency  is  not  timely  cured, 
the  Department  may  return  the  rental  pursuant  to 
sec.  304(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  §  1734(c)   (1976),  in  appropriate 
circumstances  where  the  lessee  has  derived  no  benefit 
from  possession  of  the  lease  and  there  are  no  other 
factors  militating  against  repayment. 

A£^SB_Si_S£.°*§£.x_J2i!!!_£^._Schumacher ,  73  IELA  308 
(June  7,  19h3)~ 
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Eldin  L.  R.  Johnson.  Marilyn  Johnson,  82  IBLA  135 
(July  27,  1984) 


Where  BLB  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  protested 
promptly . 

Irances_Kunkel,  75  IBLA  199  (Aug.  22,  1983) 


ACCJJIRED_LANDS 

If  acquired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  be  con- 
formed to  that  system,  the  lands  must  be  described  by 
legal  subdivision,  section,  township,  and  range.   Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  be 
described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner. 


(§.££_^Iso  Boundaries,  Public  Lands--if  included  in  this 
Index.) 

Where  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a  navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accretion,  title  to 
the  accreted  land  is  deemed  to  be  in  the  remote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 

MaiEli_Zi_£25enbaum_et_ali,  66  IBLA  374  (Aug.  30,  1982) 

89  I.D.  415 


Once  an  island  in  a  navigable  stream  which  is 
public  land  washes  away  totally  and  then  after  state- 
hood a  new  island  forms  in  the  same  place,  title  to  the 
new  land  is  in  the  state. 


Where  an  offer  for  a  noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a  defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

Sam_P._ Jones,  45  IELA  208  (Jan.  30,  1980) 


There  is  no  authority  pursuant  to  which  a  pro  rata 
or  set-off  formula  can  be  read  into  43  CFR  3503.3-1. 
Nor  do  the  regulations  require  ELM  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  of 
some  or  all  of  the  lands  included  in  a  hardrock  pros- 
pecting application,  which  may  or  may  not  materialize. 
In  the  event  that  some  or  all  of  the  lands  applied  tor 
are  unavailable,  the  applicant's  remedy  is  a  refund  of 
excess  rental  paid,  and  not  a  set-oft  against 
deficiencies. 


where  an  oil  and  gas  lease  offer  is  rejected  based 
on  the  conclusion  that  the  land  sought  evolved  from  the 
bed  of  the  Yellowstone  River  subsequent  to  North 
Dakota-Montana  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  to  show  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 


Failure  to  renit  the  "full  amount"  of  the  first 
year's  rental  as  defined  at  43  CFR  3503.3-1  (a),  means 
failure  to  remit  either  a  $20  minimum  rental  for  80  or 
fewer  acres,  or  the  amount  computed  for  the  total  acre- 
age if  known,  or  the  total  acreage  computed  on  the 


ACflUIR ED_L A NDS-- Continued 


A£2UIRED_LANCS — Continued 


basis  of  40  acres  for  each  smallest  subdivision  of  the 
acreage  involved  in  the  application.   An  application 
which  is  not  accompanied  by  the  full  amount  of  advance 
rental  is  properly  rejected. 

The  regulation  pertaining  to  attorneys-in- 
fact,  as  it  relates  to  corporate  applicants,  43  CFB 
3502.6-1  (a)  (3),  calls  for  evidence  that  the  individual 
who  signs  an  application  is  also  empowered  to  execute 
the  instrument  and  bind  the  corporation.   Where  an 
existing  file  of  corporate  qualifications  sets  forth 
the  namos  of  individuals  or  corporate  officers  autho- 
rized to  act  tor  the  corporation  in  mineral  applica- 
tions and  leases,  and  the  terms  of  such  authority,  the 
requirements  of  13  CFR  35C2.6  are  fully  satisfied  by 
reference  to  such  file.   43  CFR  3502.7-2. 

Regarding  curable  defects  in  a  hardrock  prospect- 
ing permit  application,  4 3  CFR  3511. 2-4  (b)  ,  priority 
exists  as  of  the  date  of  cure.   Compliance  with  that 
regulation  establishes  priority  for  those  lands  not  in- 
cluded in  junior  acceptable  applications  or  otherwise 
unavailable  for  hardrock  prospecting. 

Buva^_C^r^iA_Am^x_E^p_lgra  t  lgn^Inc..,  "5  IBLA  355 
(Feb.  7,  1980) 


Land  acquired  by  the  United  States  does  not  become 
public  land  ty  the  mere  process  of  its  acquisition, 
and,  in  the  absence  of  specific  statutory  direction 
to  the  contrary,  is  not  open  for  location  of  mining 
claims  under  30  U.S.C.  *  22  (1976). 

£iaii£e_£" valx_narianne_Duval ,  68  IELA  1  (Oct.  12, 
1982) 


*£1_£F_FEBRUA^Y_JU2_J85  9 

Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 
26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  la,  1859. 


State_of_0re3on_et_al^.i_II,  8  0 


IBLA  354  (May  10,  198U) 
91  I.D.  212 


where  applicants  for  a  preference  right  lease  for 
hardrock  minerals  fail  to  present  evidence  showing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  but  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  to  show 
that  they  have  made  a  discovery  of  a  valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  on 
by  the  Bureau  of  Land  Management,  their  application  is 
properly  rejected. 

Jol>Il_2i_Al£hSEi_IIiZdbeth_Bi_Archer,  47  IELA  268 
7May  13,  1980) 


Lands  acquired  by  the  Forest  Service  pursuant  to 
the  General  Exchange  Act  of  1922  and  the  Federal  Land 
Policy  and  Management  Act  of  1976  have  the  status  of 
public  lands  and  are  not  subject  to  uranium  prospect- 
ing permits  under  the  Mineral  Leasing  Act  for  Acquired 
Lands,  but  such  lands  are  subject  to  location  and  entry 
under  the  general  mining  law  and  to  leasing  under  the 
Mineral  Leasing  Act  of  1920. 

^y.omin_i_Fuel_Co_.  ,  52  IBLA  302  (Feb.  10,  1981) 


A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  land  within  the  boundaries  of  the  Fort  Laramie 
National  Historic  Site  administered  by  the  National 
Park  Service  is  properly  rejected  since  the  Mineral 
Leasing  Act  for  Acquired  Lands  specifically  excludes 
lands  within  national  parks  or  monuments  from  its 
terms. 


*£T_CF_JyLY_26^__186  6 

Prior  to  the  repeal  of  the  right-of-way  provisions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended, 
43  U.S.C.  4  661  (1976),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a  right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  nc  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 
4  661  (1976),  by  sec.  706(a)  of  the  Federal  Land  policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 


Mana 

Seer 

to  c 

erro 

tion 

esta 

the 

r  igh 

Poli 

con  v 

righ 

that 


Und 
geme 
etar 
orre 
r  is 
s  di 
blis 
Act 
t-of 
cy  a 
eyan 
t-of 

f  ac 


er  sec 
nt  Act 
y  of  t 
ct  an 

clear 
eta  te 
hes  th 
of  Jul 
-way  p 
nd  Man 
ce  to 
-way, 
t,  the 


31 

of 
he  I 
erro 
ly  e 
that 
at  i 
y  26 
rovi 
agem 
a  Na 
and 

Sec 


6  of  th 
1976,  4 
nterior 
r  in  a 
stablis 
relief 
t  a  cq  u  i 
,  1866, 
sions  o 
ent  Act 
five  co 
where  t 
retar y 


e  Fede 
3  U.S. 

has  d 
convey 
hed  an 

be  gr 
red  a 

prior 
f  that 

of  19 
rporat 
he  con 
ma;  ac 


ral 

C.  4 
iscr 
ance 
d  eq 
a  nte 
righ 
to 
Act 
76, 
ion 
veya 
t  to 


Land 

174 
etio 

doc 
uita 
d. 

t-of 
the 

by 
a  su 
is  s 
nee 

cor 


Pol 
6  (1 
nary 
umen 
tie 
Wher 
-way 
repe 
the 
tseq 
ubge 
does 
rect 


icy  a 
976)  , 

a  uth 
t  whe 
consi 
e  a  c 

purs 
al  of 
Feder 
uent 
ct  to 

not 

that 


nd 

the 
ority 
n  the 
dera- 
ompany 
uan t  to 

the 
al  Land 
interim 

that 
reflect 

error  . 


Sa»tle_Bee_Seaf oodsx_Inc. ,  65  IELA  391  (July  23,  1982) 


Hd_£endleton,  5/  IBLA  146  (Aug.  25,  1981) 


An  over-the-counter  oil  and  gas  lease  offer  for 
acquired  lands  will  be  rejected  when  the  lands 
requested  in  the  offer  were  formerly  included  in  a 
canceled  or  ralinjuished  lease,  a  lease  which  auto- 
matically terminated  for  nonpayment  of  rental  or  a 
lease  which  expired  by  operation  of  law  at  the  end  of 
its  primary  terra,  because  such  lands  may  be  leased  only 
in  accordance  with  the  simultaneous  filing  procedures 
of  43  CFR  Subpart  3112. 

LowSil-Ji-SiSons,  66  IBLA  338  (Aug.  26,  1982) 


Prior  to  the  repeal  of  the  right-of-way  provisions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended, 
43  U.S.C.  4  661  (1970),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a  right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  nc  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 
4  661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 


Ri_WJ._Of f erle,  77  IBLA  80  (Nov.  9,  1983) 


where  there  is  a  deficiency  of  indemnity  land  to 
satisfy  losses  in  place  land,  the  right  of  a  railroad 
vests  to  select  indemnity  under  a  grant  in  aid  of  con- 
struction.  That  rijht  can  be  conveyed  to  an  innocent 
purchaser  for  value  and  is  not  affected  by  a  subsequent 
release  filed  pursuant  to  sec.  i21  (b)  of  the  Trans- 
portation Act  of  1940,  49  U.S.C.  4  65(b)   (1976). 

A  railroad's  right  to  select  indemnity  land  under 
the  Act  of  July  27,  lb6b,  which  had  vested,  was  a  claim 
which  was  required  to  bt>  recorded  with  the  Department 
within  2  years  from  the  effective  date  of  the  Act  of 
Aug.  5,  1955,  69  Stat.  534.   Failure  to  present  a  claim 
within  the  time  established  by  the  Act  barred  acquisi- 
tion of  lands.   A  list  of  innocent  purchasers  for  value 
tiled  with  the  Department  in  1940  pursuant  to 
sec.  321(b)  of  the  Transportation  Act,  49  U.S.C. 
«,    65(b)   (197b),  did  not  constitute  compliance  with 
the  1955  recordation  requirement. 

Santa_Fe_Pacitlc_Railroad_Cg^,  72  IBLA  197  (Apr.  19, 
1983) 


A£T_ £  F_ F  E B  B 0  A  R  Y_ 8X_ J 8 8 7 —  Con  t  i  n  u e d 

The  effect  of  the  issuance  of  a  patent  is  to 
transfer  legal  title  from  the  United  States  and  tc 
remove  the  land  from  jurisdiction  of  the  Department 
of  the  Interior.   Where  BLM's  records  show  lands  have 
been  patented,  an  Indian  allotment  application  filed 
under  the  General  Allotment  Act  of  Feb.  8,  1887,  for 
such  lands  is  properly  rejected. 

Mary_Patr icia_Anne_Newman_Gi bson_et_al^,  52  IELA  216 
(Jan.  30T  1981)  ~  88  I.E.  244 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  b, 
1887,  as  amended,  25  U.S.C.  t  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  where  the  Indians  have  made  settlement  uf en 
public  lands  "not  otherwise  appropriated."   An  applica- 
tion for  an  Indian  allotment  is  properly  rejected  where 
the  lands  included  in  the  application  are  not  available 
for  settlement  and  disposition  under  the  General  Allot- 
ment Act  tecause  they  have  been  segregated  frcm  all 
forms  of  entry  under  the  public  land  laws  by  the  Act  of 
Jlar.  6,  1958. 


4£T_0F_HAY_J7X__I88  4 

Under  sec.  8  of  the  Organic  Act  of  May  17,  1884, 
2i   Stat.  24,  settlement  on  the  public  lands  of  Alaska 
vested  in  the  settler  possessory  rights  in  that  land 
that  could  be  asserted  against  every  one  except  the 
Government.   Such  occupancy  was  inoperative  to  prevent 
the  United  States  from  reserving  the  land  for  its  own 
uses.   However,  where  it  is  established  that  the 
Government  intended  to  except  those  in  possession  from 
the  scope  of  a  reservation,  the  reservation  shall  not 
be  construed  as  cutting  off  those  possessory  rights. 

Pan_*l£5k.a_Ii§!;S£A£Si_I.nci,  74  IBLA  295  (July  27,  1983) 


The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  ELM  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  under  the  General 
Allotment  Act  of  Feb.  8,  1887,  for  such  lands  is  prop- 
erly rejected. 

Sa«uel_Lee_Gif ford_et_ali,  53  IBLA  23  (Feb.  26,  1961) 

Lijla    i°Eefle_l£Cracken    Slowey,    58    IBLA    202     (Sept.    29, 
1981) 


A£I_SE_Z£BBUARY_8i__1887 

Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to 
issue  allotments  to  Indians  where  the  Indians  have 
made  settlement  upon  public  lands  "not  otherwise  appro- 
priated."  An  application  for  an  Indian  allotment  is 
properly  rejected  where  the  lands  included  in  the 
application  are  not  available  for  settlement  and  dispo- 
sition under  the  General  Allotment  Act  because  they 
have  been  transferred  from  Federal  ownership. 

Haudra  June  Underwood  Lentell,  Marvin  Curtis  Swanner. 
49~IBLA  317  (Aug.  20,  1980) 

Ay.°_Ii_Hart_Hedrick,  55  IELA  143  (June  4,  1981) 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to  issue 
allotments  to  Indians  where  the  Indians  have  made  set- 
tlement upon  public  lands  "not  otherwise  appropriated." 
An  application  tor  an  Indian  allotment  is  properly 
rejected  when  the  lands  included  in  the  application 
are  not  available  for  settlement  and  disposition  under 
the  General  Allotment  Act  because  they  have  been  segre- 
gated from  appropriation  under  the  agricultural  land 
laws  on  July  7,  1967,  when  the  "Notice  of  Classifica- 
tion of  Public  Lands  for  Multiple  Use  Management"  was 
published  in  the  Federal  Register. 

£amela_June_Wgod_Finch,  49  IBLA  325  (Aug.  21,    1980) 


The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  I nter ior . 

Where  BLM  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  under  the  General 
Allotment  Act  of  Feb.  8,  1887,  for  such  lands  is  prop- 
erly rejected. 

Sa»uel_Lee_Gif f ord_et_ali lfin_Reconsideration].,    55    IELA 

1     (May    21,    1981) 

Ji5»I_ioin_Gibson,  59  IBLA  170  (Oct.  26,  1981) 


Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  the 
Classif icaticn  and  Multiple  Use  Act  of  1964,  43  U.S.C. 
5  1411  (1976) ,  will  segregate  the  affected  land  to  the 
extent  indicated  in  the  notice,  and  applications  for 
such  land  pursuant  to  sec.  4  of  the  Act  of  Fet.  e, 
1887,  as  amended,  25  U.S.C.  (,    334  (197b),  must  be 
rejected . 

The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  ELM  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  pursuant  to  sec. 
4  of  the  Act  of  Feb.  8,  1887,  as  amended,  25  U.S.C. 
4  334  (1976) ,  for  such  lands,  is  properly  rejected. 


Dorothy  L.  Standridge  et  al. 
1981) 


55  IBLA  131  (June  3, 


ACT_OF_F.EBRUAHX_ai_J.8B7  —  Continued 

Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  the 
Classification  and  Multiple  Use  Act  of  1961,  43  U.S.C. 
§  lull  (1976) ,  will  segregate  the  affected  land  to  the 
extent  indicated  in  the  notice,  and  applications  for 
such  land  pursuant  to  sec.  4  of  the  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  $  334  (1976),  must  be 
rejected. 

_______ Le__Ca_d__ll__i_fpr_i___tt___nn__i_ford__a___n, 

55  IBLA  332  (June  26,  1981) 
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appropriation  under  the  public  land 
,  1969,  when  the  "Notice  of  Classifica- 
Lands  for  Multiple  Use  Management"  was 
e  Inderal  Register. 


_err___ur__Fr__e_r,  58  IBLA  94  (Sept.  24,  1981) 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  «  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  where  the  Indians  have  made  settlement  upon 
public  lands  "not  otherwise  appropriated."   An  applica- 
tion for  an  Indian  allotment  is  properly  rejected  where 
the  lands  included  in  the  application  are  not  available 
for  settlement  and  disposition  under  the  General  Allot- 
ment Act  because  they  have  been  segregated  from  all 
forms  of  entry  under  the  public  land  laws  by  the  Act  of 
Mar.  6,  1958. 

!5£I»i£_£oi_2AI£2£d_et__l_,  58  IELA  98  (Sept.  24,  1981) 

i2ts___omaine_B_vill,  58  IBLA  260  (Oct.  6,  1981) 

William  Hilton,  Jr.,  Cordell  Eldon  Eugene  Morgan, 
5ytn___une__or_an__J_c_ie_Layern_Jarman,  59  IBLA  182 
(Oct.  27,  1981) 
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£2!!_^i_Hill__Sr___Lois_Sa_lee__el_g_Shro_e,  58  IELA  103 
(Sept.~^4,  19817 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  b, 
1887,  authorizes  the  Secretary  of  the  Interior  to  issue 
allotments  to  Indians  where  the  Indians  have  made  set- 
tlement upon  public  lands  "not  otherwise  appropriated." 
An  application  tor  an  Indian  allotment  is  properly 
rejectea  when  the  lands  included  in  the  application  are 
not  available  for  settlement  and  disposition  under  the 
General  Allotment  Act  because  they  have  been  segregated 
from  appropriation  under  the  public  land  laws  on  July  7, 
1967,  when  the  "Notice  of  Classification  of  Public  Lands 


A£l_CF_F___U________8_7--Continued 

for  Multiple  Use  Management"  was  published  in  the 

£lai£gs_Inez__ood_S_anner,  58  IBLA  108  (Sept.  24,  1981) 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to  issue 
allotments  tc  Indians  where  the  Indians  have  made  set- 
tlement upon  public  lands  "not  otherwise  appropriated." 
An  application  for  an  Indian  allotment  is  properly 
rejected  when  the  lands  included  in  the  application  are 
not  available  for  settlement  and  disposition  under  the 
General  Allotment  Act  because  they  have  been  segregated 
from  all  forms  of  entry  under  the  public  land  laws  by 
the  Act  of  Mar.  6,  1958,  and  selected  by  the  State  of 
Nevada  pursuant  to  that  Act. 

Sa_vin_L_e__t__es,  58  IELA  199  (Sept.  29,  1981) 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  4  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  teen  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

3ar__Fra_ce___t_les_et_al_,  64  IELA  361  (June  16,  1982) 

Litha_Muriel_Er_ant_Sm_th_et_al_,  66  IBLA  150 
(Aug.  10,  1982)" 

Mesley_Kenn_th_Ph_lli_s___r_,  67  IELA  168  (Sept.  21, 
1982)" 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Road  lands  in 
accordance  with  a  perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4  of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
al lot  ment . 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Eay  Wagon 
Road  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

flar__Mar_ar_t ____________ ,  67  IELA  8  (Sept.  1,  1982) 


ELM  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4  of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  44  334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3  of  the  Act  of 
Mar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Colorado  River  Coumis- 
sion  of  the  State  of  Nevada.   The  land  remains  segre- 
gated even  where  the  segregation  has  expired  ty  its 
tens,  but  it  is  still  reflected  on  the  public  land 
records  of  ELM. 

Kegina_Anne_ Jones__Cla_die__ee___nes,  76  IELA  17 
"(Sept.  6,  1983)" 


AgT_O.F  FEBRUARY  28,  1891 

Where  the  State  of  Oregon  has  selected  inde»nity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 
26  Stat.  796,  for  school  sections  within  an  unsarveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  coapact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A  state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed  school  sections  within  a  national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  sees.  16 
and  36  therein.   where  a  protraction  on  which  the  state 
relies  to  Bake  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  4  852  (1976). 


ACJ_OF_  B  ARCH_  3X_  1_89_1 — Con  t  i  n  u  ed 

homesite  in  Alaska  does  not  trigger  that  statutory 
■echanisa. 

Onited  States  v.  Gerald  H.  Braniff (On  Reconsideration) . 

65  IBLA  94  (June  23,  1982) 


1£I_°F_A0GUST_4X__1892 

Under  provisions  of  the  Act  of  Aug.  4,  1892, 
30  U.S.C.  *  161  (1976),  known  as  the  Building  Stone 
Act,  land  chiefly  valuable  for  building  stone  can  only 
be  entered  by  mining  claias  in  the  placer  fora,  regard- 
less of  the  actual  aode  of  occurrence  of  the  deposit. 

While  deposits  of  limestone  chiefly  valuable  for 
building  stone  were  subject  to  location  only  as  placer 
claias,  deposits  of  liaestone  valuable  for  their  chemi- 
cal or  metallurgical  properties  are  properly  located 
according  to  the  fora  of  their  deposition. 


Where  a  survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a  fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a  survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a  township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a  national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a  subsequent  reprotraction  or  survey  be  made  of  the 
township. 

§tate_of_Oreg.on_et_alii_II,  80  IBLA  354  (Bay  10,  1984) 

91  I.D.  212 


Land  may  be  considered  "chiefly  valuable  fcr 
building  stone"  where  the  building  stone  values  of 
the  mineral  deposit  sought  are  greater  than  any  other 
mineral  values  or  nonmineral  values  for  which  the  land 
may  be  appropriated. 

United  States  v.  Richard  P.  Haskins,  59  IBLA  1 

(Oct.  21,  1981)  88  I.D.  925 


Under  the  provisions  of  the  Act  of  Aug.  4,  1892, 
30  U.S.C.  «  161  (1976),  a  person  authorized  to  enter 
lands  under  the  mining  laws  of  the  United  States  may 
enter  lands  chiefly  valuable  for  building  stone  under 
the  provisions  of  the  law  in  relation  to  placer  mining 
claims. 

frank_Belluzzg,  71  IBLA  178  (Bar.  10,  1983) 


ACT  CF  AUGUST  18,  1894 


££I_2F_fiARCH_3i_1_891 

Although  sec.  7  of  the  Act  of  Bar.  3,  1891, 
43  U.S.C.  »  1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryaan  upon  a  lapse  of  2  years  froa  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land, 
when  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 
The  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  tee  submitted  with  an  application  to  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  not  trigger 
that  statutory  mechanism. 

United  States  v.  Evelyn  H.  Bunch (On  Judicial  Remand) . 

64  IBLA  3la  7june  10,  1982) 


Although  sec.  7  of  the  Act  of  Bar.  3,  1891, 
43  U.S.C.  «  1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a  lapse  of  2  years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
when  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 
The  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  fee  submitted  with  an  application  to  purchase  a 


Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 
43  U.S.C.  «  641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

Idaho  Department  of  Water  Resources.  48  IELA  250 
(June  26,  19807 


The  Carey  Act  does  not  give  a  state  an  absolute 
entitlement  to  select  and  reserve  desert  land  acreage 
regardless  of  whether  or  not  it  has  teen  withdrawn  for 
other  purposes.   Rather,  the  Act  does  net  prevent  the 
Secretary  frca  coaaitting  such  land  for  any  authorized 
use,  including  use  as  a  stock  driveway.   Boreover,  the 
Department  has  broad  discretionary  authority  to  reject 
Carey  Act  applications  for  lands  not  withdrawn  from  se- 
lection, subject  to  normal  judicial  restraints  against 
arbitrary  and  capricious  administrative  actions. 

Applications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

Idahg_Depjartment  of_Water  Resources (On  Reconsideration), 

49  IELA  221~(Aug7  12,  1980) 
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i£T_OF_JUNE_i»x_i897 

Hhere  a  deed  embracing  certain  base  lands  is 
tendered  to  the  United  States  in  an  application  for  an 
exchange  under  the  Forest  Lieu  Exchange  Act,  Act  of 
June  1,  1697,  30  Stat.  31,  which  title  is  based  on  a 
deed  issued  for  state  school  lands  to  a  fictitious 
individual,  such  deed  vests  no  title  in  the  Dnited 
States.   where,  however,  the  state  deed  is  issued  to  a 
real  person,  even  though  it  may  have  been  fraudulently 
obtained  from  the  state,  acceptance  by  the  United 
States  of  the  exchange  application  is  sufficient  to 
vest  title  in  the  United  States  to  the  base  property, 
even  though  that  title  might  be  subject  to  defeasance 
in  a  proper  proceeding. 

Hhere  the  United  States  had  accepted  an  applica- 
tion for  a  forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  title  to  tie  base 
property  vested  in  the  United  States.   Such  title  was 
not  divested  by  either  the  subsequent  refusal  of  the 
United  States  to  complete  the  exchange  or  by  the  acqui- 
sition of  the  selection  rights  emanating  from  the 
acceptance  of  the  application  by  a  third-party  which 
had  been  defrauded  of  the  base  lands  through  the 
actions  of  the  original  applicant. 

where  the  United  States  had  accepted  an  applica- 
tion for  a  forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  1,  1897,  30  Stat.  31,  which  application 
was  based  on  base  lands  fraudulently  secured  from  a 
state,  and  the  state  subsequently  obtained  a  quitclaim 
from  the  applicant  of  all  his  interest  in  the  lands,  the 
state  did  not  regain  title  to  the  base  lands  but  rather 
was  vested  with  all  selection  rights  which  had  properly 
appertained  to  the  exchange  application. 

Where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a  state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

Under  the  United  States  Supreme  Court's  decision 
in  W£omina  v.  United_States,  255  U.S.  "89  (1921),  an 
application  for  a  forest  lieu  exchange  was  accepted  by 
the  filing  of  a  proper  exchange  and  the  acceptability 
of  an  exchange  was  to  be  judged  with  reference  to  the 
facts  existing  at  the  time  of  filing.   The  actual 
acceptance  of  an  exchange  application,  however,  even  if 
based  on  a  misapprehension  of  the  facts,  vested  title 
to  the  offered  lands  in  the  United  States. 

The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Oregon  Supreme  Court  in  State  v.  Hjjde,  88  Or. 
1,  169  P.  757  (1918),  is  not  binding  on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a  party  to  the  case. 

Bhen  a  state  obtained  a  quitclaim  deed  fro«  a 
forest  lieu  applicant  whose  application  had  been 
accepted  by  the  United  States,  the  state  merely 
acquired  the  same  rights  to  complete  the  selection 
which  were  possessed  by  the  original  applicant.   Where 
the  state  failed  to  record  this  forest  lieu  selection 
right  under  the  Act  of  Aug.  5,  1955,  69  Stat.  531,  or 
tender  such  right  for  payment  under  the  Act  of  July  6, 
1960,  71  Stat.  331,  all  rights  flowing  from  the  forest 
lieu  selection  right  to  either  complete  an  exchange  or 
have  the  base  property  reconveyed  terminated. 

While  it  is  a  general  rule  that  adverse  possession 
does  not  run  against  a  state,  this  rule  does  not  apply 
as  against  the  United  States.   Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
possession  even  though  the  record  title  holder  was  a 
state. 

§tate_of_Oregon_et_alii_I,  78  IBLA  255  (Jan.  10,  1981) 

91  I.D.  It 


ACT  OF  JUNE  1,  1897— Continued 

An  application  for  a  recordable  disclaimer  of  the 
Government's  interest  in  a  parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  1, 
1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 

AS£l_£i_ 1 u Iledae_e t_a U ,  82  IBLA  89  (July  17,  1981) 


i£I_CF_FEBBUJRy_2ex_J89  9 

BLB  is  without  jurisdiction  to  consider  an  appli- 
cation for  the  lease  of  public  land  near  or  adjacent  to 
a  hot  springs  where  the  land  is  within  a  national  for- 
est and  the  Act  of  Feb.  28,  1899,  as  amended,  16  U.S.C. 
4  195  (1976),  vests  the  Secretary  of  Agriculture  with 
exclusive  jurisdiction  with  respect  to  the  issuance  of 
such  leases. 

Eon n_ Hopkins,  68  IBLA  181  (Nov.  8,  1982) 


A£I_OF_MAY_J11_J906 

The  Alaska  Native  Allotment  Act,  13  U.S.C.  *  270-1 
(1970),  granted  to  qualified  applicants  a  preference 
right  to  the  land  occupied  which  gives  the  applicant 
first  choice  in  the  land. 

Village  S  City  Council  of  Aleknagik.  Bay  B.  Olscn, 
Lawrence  Murphy,  Srt.  77  IBLA  130  (Nov.  15,  1983) 


ACT. OF  BABCH  3,  1909 

Patents  issued  pursuant  to  the  Act  of  Bar.  3, 
1909,  or  the  Act  of  June  22,  1910,  30  U.S.C. 
44  81,  83-85  (1976)  reserved  to  the  United  States 
"all  coal"  and  the  right  to  prospect  for,  mine  and 
remove  the  "coal  deposits"  underlying  the  patented 
lands.   Congress  in  the  1909  and  1910  Acts  intended 
to,  and  did,  reserve  only  the  coal  and  not  other  min- 
erals found  in  association  with  coal.   Accordingly, 
all  minerals  other  than  coal,  including  coalbed  gas, 
passed  to  the  surface  owner  at  the  time  a  patent  was 
issued  pursuant  to  the  1909  or  1910  Acts. 

£i£si§i!i£_fil_2i!^ Siaii_i2_JiiEa£i_£°aits^_£is_in 

filer allfioal'Leposits,  B-36935  (Bay  12,  1981) 

88  I.D.  536 


Applications  for  correction  of  patents  are  prop- 
erly denied  where  the  applicant  is  seeking  to  have  coal 
rights  transferred  to  it  which  were  reserved  in  patents 
pursuant  to  the  Act  of  Mar.  3,  1909,  30  U.S.C.  4  81 
(1982),  or  the  Act  of  June  22,  1910,  30  U.S.C.  44  83-85 
(1982) .   Such  reservations  were  not  a  product  of  mis- 
take or  error.   The  Department  of  the  Interior  was 
required  by  those  Acts  to  include  the  reservations. 

5liter._S  Baraaret_Bales_Bineral_Trust,  81  IELA  29 
(Nov.  277  1981)~ 


l£2_£I_i!il£B_J^_J9J0 

Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 
13  U.S.C.  «  611  (1976),  must  be  rejected  where  the 
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lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

I32h°_2§E§rtment_of_Water_Resources,  48  IBLA  250 
(June  26,  1980)" 


Applications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  Bust  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

I^a ho_De2ar t men t _of _ Wa t er  Resources  {On  R econsider a tionj. , 
49  IBLA  221  (Aug.  12,  1980) 


A£T_OF_JDNE_22i_l91.0 

Patents  issued  pursuant  to  the  Act  of  Bar.  3, 
1909,  or  the  Act  of  June  22,  1910,  30  O.S.C. 
44  81,  83-85  (1976)  reserved  to  the  United  States 
"all  coal"  and  the  right  to  prospect  for,  sine  and 
reaove  the  "coal  deposits"  underlying  the  patented 
lands.   Congress  in  the  1909  and  1910  Acts  intended 
to,  and  did,  reserve  only  the  coal  and  not  other  min- 
erals found  in  association  with  coal.   Accordingly, 
all  minerals  other  than  coal,  including  coalbed  gas, 
passed  to  the  surface  owner  at  the  time  a  patent  was 
issued  pursuant  to  the  1909  or  1910  Acts. 

Ownership  of  and  Right  to  Extract  Coalbed  Gas  in 
£gd§ial_Coal_De£Osits,  B-36935  (May  12,  1981) 

88  I.D.  53£ 


Applications  for  correction  of  patents  are  prop- 
erly denied  where  the  applicant  is  seeking  to  have  coal 
rights  transferred  to  it  which  were  reserved  in  patents 
pursuant  to  the  Act  of  Mar.  3,  1909,  30  U.S.C.  4  81 
(1982),  or  the  Act  of  June  22,  1910,  30  U.S.C.  44  83-85 
(1982).   Such  reservations  were  not  a  product  of  mis- 
take or  error.   The  Department  of  the  Interior  was 
required  by  those  Acts  to  include  the  reservations. 

MaIter_S_Harjar.et_Bales_Mineral_Trust,  84  IBLA  29 
(Nov.  27,  1984)" 


»£!_  fil_  J  UJtE_25x_J9J0— Continued 

Where  an  executive  order  issued  subsequent  to 
the  Pickett  Act  of  June  25,  1910,  as  amended,  43  O.S.C. 
44  141,  142  (1970),  does  not  specifically  close  all 
lands  withdrawn  under  any  authority  other  than  the 
Act,  the  said  lands  are  open  to  exploration,  discovery, 
occupation,  and  purchase  under  the  mining  laws  of  the 
United  States  so  far  as  the  same  apply  to  metalliferous 
minerals. 

Wester  n_Nuclear.x_Inc.,  55  IBLA  20  (Bay  26,  1981) 


Bining  claims  located  for  a  nonmetallif erous 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetallif erous  minerals  are  properly 
declared  null  and  void  ab  initio.   Such  claims  are 
not  preserved  by  a  recitation  in  the  location  notices 
that  the  claims  were  located  for  "bentonite  and  other 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonmetallif erous. 

L.._H ._G rooms ,  70  IBLA  228  (Jan.  21,  1983) 


When  an  application  is  for  an  allotment  under  the 
provisions  of  25  U.S.C.  4  337  (1976),  the  application 
is  referred  to  the  Secretary  of  Agriculture  for  a 
determination  as  to  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the  timber 
found  thereon,  the  Department  of  the  Interior  is  hound 
by  the  determination  of  the  Secretary  of  Agriculture 
and  is  constrained  to  follow  that  decision. 

Land  included  in  an  application  for  powersite 
development  under  the  Federal  Power  Act  of  June  10, 
1920,  16  U.S.C.  4  818  (1976),  shall  from  the  date  of 
filing  of  the  application  be  reserved  from  entry, 
location,  or  other  disposal  under  the  laws  of  the 
United  States,  unless  otherwise  directed  by  the  Federal 
Power  Commission  or  by  Congress.   No  rights  may  be 
acquired  by  a  settler  on  the  public  land  who  initiates 
settlement  at  a  time  when  the  land  is  not  open  to  entry. 

Shirley_A._Clark,  77  iBLA  51  (Nov.  7,  1983) 


*£T._OF_JUNE_25i_.191_0 

The  President  had  nonstatutory  authority  to  with- 
draw public  land  in  addition  to  authority  conferred 
upon  him  by  the  Pickett  Act,  43  U.S.C.  44  141,  142 
(1970).   Such  nonstatutory  authority  was  not  limited 
by  the  terms  of  43  U.S.C.  4  142  (1970)  which  provided 
that  withdrawn  lands  shall  remain  open  to  location  for 
metalliferous  minerals. 

Where  BLH  filed  an  application  for  a  protective 
withdrawal  pursuant  to  Exec.  Order  No.  10355  which 
would  reserve  the  subject  land  from  all  forms  of  appro- 
priation including  location  and  entry  under  the  mining 
laws  and  the  application  was  duly  noted  on  the  official 
status  plats,  the  lands  were  segregated  from  the  date 
of  notation  to  the  extent  that  the  withdrawal,  if 
effected,  would  prevent  such  forms  of  appropriation. 
A  protective  withdrawal  is  not  a  temporary  withdrawal 
under  the  Pickett  Act,  43  U.S.C.  4  141  (1970),  and  is 
not  limited  by  the  terms  of  43  U.S.C.  4  142  (1970)  which 
provides  that  temporarily  withdrawn  lands  shall  remain 
open  to  location  for  metalliferous  minerals. 

1 
]!°Itll".gst_Ex^l6rations.i._Inc.. ,  52  IBLA  87  (Jan.  12, 
198l7  88  I.D.  31 


When  an  application  is  made  for  an  allotment  under 
the  provisions  of  25  U.S.C.  4  337  (1976),  governing 
allotments  to  Indians  within  national  forests,  the 
application  is  referred  to  the  Secretary  of  Agriculture 
for  a  determination  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the 
timber  found  thereon.   The  Department  of  the  Interior 
is  bound  by  the  determination  of  the  Secretary  of 
Agriculture  and  is  constrained  to  follow  that  decision. 

Sliien_ J._Cc nr ad ,  79  IBLA  394  (Bar.  27,  1984) 


*£I_CF_JULY_J7_t_J9J[4 

Should  coalbed  gas  occur  in  lands  in  which  "oil 
and  gas"  were  reserved  to  the  United  States  in  agri- 
cultural patents  issued  under  the  Act  of  July  17, 
1914,  30  U.S.C.  4  121  (1976),  that  coalbed  gas  is  re- 
served to  the  United  States. 

Ownership  of  and  Right  to  Extract , Coalbed  Gas  in 
Federal_Coal_Ce£Osits,  M-36935  (Bay  12,~1981) 

88  I.C.  538 


A£I_2f_51PIEl!S£R_22i__l9_l« 

The  Act  of  Sept.  19,  1914  (38  Stat.  714) ,  a  statu- 
tory withdrawal  of  certain  lands  from  the  operation  of 
all  mineral  and  nonmineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a  water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
implication  through  enactment  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  30  U.S.C.  «  181  (1976). 

Kenneth_Fi_Cumming_s,  b2  IELA  20b  (Bar.  10,  1982) 


i£T_CF_APBIL_2  8i_J9 30— Continued 

never  completed,  because  the  Act  of  July  6,  I960,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  of  the 
national  forest  in  which  the  lands  are  located. 

The  legislative  history  of  the  Act  of  July  b, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 


Soda_Flat_Co1^_Inc.,  75  IBLA  388  (Sept.  2, 


1983) 
\ 


*£2_gF_DECEHEEE_2  9t_J91b 

A  decision  approving  a  bond  filed  by  a  locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Faising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a  showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

Robert_M._Michael_et_ux..,  79  IBLA  255  (Bat.  5,  1984) 


A£l_0£_N°II2SER_ii_J22j 

A  mining  claim  located  on  lands  subject  to  a  valid, 
ongoing,  and  preexisting  material  site  granted  pursuant 
to  the  Federal  Highway  Act  of  Nov.  9,  1921,  23  U.S.C. 
(,    18  (19U6)  ,  now  the  Federal  Aid  Highway  Act,  23  U.S.C. 
*  317  (1976),  is  null  and  void  ab  initio. 

Sll£h_fl£S™2t£«  bl  IBLA  Hfe  (Jan.  b,  1982) 


An  application  for  a  recordable  disclaimer  or 
quitclaim  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Sierra  National  Forest  under  sec.  6  of 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  to 
the  Government  in  1899  in  contemplation  of  selecting 
another  parcel  in  lieu  thereof  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consummated,  because  the  Act  of 
July  6,  1960,  repealed  the  Department's  authority  to  do 
so  and  provided  that  title  to  the  lands  was  quieted  to 
the  United  States  as  part  of  the  national  forest  in 
which  the  lands  are  located. 

The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

2i_ J • _ Sh a w_et _al . ,  75  IELA  396  (Sept.  2,  1983) 


A£T_0F_MAY_24X_1_928 

An  airport  lease  issued  under  the  Act  of  May  24, 
1928,  is  properly  canceled  where  the  lessee  fails  to 
use  the  leased  land  as  a  public  airport.   It  is  irrel- 
evant that  the  lessee  has  been  unable  to  arrange  financ- 
ing for  reinitiation  of  airport  service,  as  the  terns  of 
the  Act,  regulations,  and  lease  require  that  the  lands 
be  used  as  an  airport  and  provide  for  no  dispensation  of 
this  requirement. 

J°5£_fi2driguez,  49  IBLA  258  (Aug.  18,  1980) 


*£l_£f_BJI_2.1.i_1.9  30 

An  oil  and  gas  lease  offer  for  lands  in  a  reser- 
voir right-of-way  from  other  than  the  owner  of  the 
right-of-way  is  properly  rejected  pursuant  to  the  Act 
of  May  21,  1930,  30  U.S.C.  ««  301-306  (1976),  and 
43  CFH  3100.0-3  (d)  (1)  which  limit  the  right  to  lease 
deposits  of  oil  and  gas  in  and  under  rights-of-way  to 
the  owner  of  the  right-of-way  or  his  assignees. 

l£H_l2terests ,  57  IBLA  163  (Aug.  27,  1981) 


BLM  may  properly  cancel  a  public  airport  lease 
issued  pursuant  to  the  Act  of  May  24,  1928,  as  amended , 
49  U.S.C.  *«  211-21U  (1982),  where  the  lessee  fails  to 
complete  construction  of  airport  facilities  within 
6  months  of  the  date  of  the  lease,  as  required  by  the 
terms  ot  the  lease. 

*IiES3_Gerstler,  84  IBLA  155  (Dec.  13,  198a) 


4£2_2f_MAI_2  9i_292d 

A  mining  claim  located  at  a  time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  May  29,  1926,  is 
null  and  void  ab  initio.   It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Samuel_Pi_S£eerstra,  78  IELA  343  (Jan.  24,  1984) 


*£I_OF_APBIL_28i_J9  30 

An  application  for  a  recordable  disclaimer  or  a 
iuitclaim  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6  of  the 
Act  of  Apr.  28,  1930,  based  upon  a  conveyance  in  1900 
to  the  United  States  of  the  parcel  in  anticipation  of 
making  a  lieu  selection  under  the  Act  of  June  4,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 


Lands  under  reservoir  rights-of-way  may  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
May  21,  1930,  30  U.S.C.  4*  301-306  (1976).   Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  ambit  of  the  640-acre  limita- 
tion set  forth  at  43  CFR  3110.1-3  (a).   However,  a  lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  about  110 
acres,  is  properly  rejected  in  the  exercise  of  the 
Secretary's  discretionary  authority,  and  must  be 
rejected  as  a  matter  of  law  when  the  offeror  is  net  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

£iiliis_» heeler ,  62  IBLA  384  (Mar.  24,  1982) 


Lands  under  a  railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Mar.  3,  1875,  18  Stat.  U82,  are  not 
properly  leased  under  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  *  181  (1976),  but  instead  must  be  leased 
under  the  exclusive  authority  of  the  Act  of  May  21, 
1930,  30  U.S.C.  $4  301-306  (1976),  and  43  CFR 
3100.0-3  (d)  (1)  . 

An  oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  of  1920  does  not  include  the  oil  and  gas 
deposits  underlying  a  railroad  right-of-way,  which 
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crosses  the  leased  tract,  even  though  the  lease  does 
not  expressly  except  such  deposits  froa  its  coverage. 

Chani>lin_£etroleum_Co..,  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


*£I_CF_H»BCH_6X_J958 

Where  land  has  been  segregated  iron  all  forms  of 
disposition  under  the  public  land  laws  pursuant  to  an 
Set  of  Congress,  the  lands  are  "otherwise  appropriated" 
within  the  [leaning  of  sec.  4  of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 


ACJ_OF_APRIL_2  3x_J9  32 

A  decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  U.S.C.  «  154  (1976),  for  restora- 
tion of  lands  within  a  reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

J°e_Ashburn,  66  IBLA  328  (Aug.  25,  1982) 


ACT  OF  AUGUST  28,  1937 


Gaxi  Lester  Gra  v.i_Grace_Harie_Rav_f ield_Grai,  67  IELA 
184  <Sept.~22,~1982) 


1CT_0F_1UGUST_27^_J958 

Mining  claims  located  on  lands  subject  to  valid, 
ongoing,  and  pre-existing  rights-of-way  granted  to  the 
State  of  Idaho  pursuant  to  the  Federal  Aid  Highway  Act, 
23  U.S.C.  $    317  (1976),  to  use  the  lands  for  materials 
for  highway  construction,  are  null  and  void  at  initio. 

Jaaes_F.L  Pepcorn,  Wayne  A.  Reddekopp.  50  IELA  Mil 
15ctT  2l7  1980) 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Road  lands  in 
accordance  with  a  perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4  of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Wagon 
Road  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

tta£I_Maiiaret_Wear_et_al. ,  67  IBLA  8  (Sept.  1,  1982) 


A£T_Of_JULJ[_6x_1960 

An  application  for  a  quitclaim  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  because  the  Act  of 
July  6,  1960,  precludes  the  Department  from  utilizing 
the  1930  Act  for  that  purpose. 

5a§2SiS_B0Bes_of_California,  70  IBLA  16  (Jan.  10,  1983) 

B1_KJ±_ Her ndon ,  76  IBLA  353  (Oct.  24,  1983) 


A£I_OF_APRIL_29X_1950 

The  Act  of  Apr.  29,  1950,  U3  U.S.C.  4  687a-l 
(1976),  requires  a  notice  of  location  to  be  filed  with 
BLM  within  90  days  from  initiation  of  a  trade  and  manu- 
facturing site  claim.   Unless  such  notice  is  filed  in 
the  proper  BLM  office  within  the  tiae  prescribed,  no 
credit  may  be  given  for  occupancy  before  such  filing. 

£an_AI§§lH_Ii§lieriesx_Inci,  74  IBLA  295  (July  27,  1983) 


An  application  for  a  recordable  disclaimer  or  a 
quitclaim  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6  of  the 
Act  of  Apr.  28,  1930,  based  upon  a  conveyance  in  1900 
to  the  United  States  of  the  parcel  in  anticipation  of 
making  a  lieu  selection  under  the  Act  of  June  4,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 
never  coapleted,  because  the  Act  of  July  6,  1960,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  of  the 
national  forest  in  which  the  lands  are  located. 


*CT_0F_AUGUST_JJi_J95  5 

Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  »  818  (1976). 

Ha£°Id_Mi_Vgris,  48  IBLA  206  (June  16,  1980) 

Lairy__D.._Br oojtsh ir e_et_al_. ,  56  IBLA  73  (July  15,  1981) 

B°!iald_Bi_McLean,  77  IBLA  380  (Dec.  7,  1983) 


Lands  covered  by  a  preliminary  permit  of  a  pro- 
spective licensee  for  a  power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Commission  and  is  in 
its  initial  term,  are  not  open  to  mineral  location.   A 
mining  claim  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Power  Act, 
16  U.S.C.  «  818  (1976)  . 

J ai§s_JK_Cosa,ro ve ,  61  IBLA  376  (Feb.  17,  1982) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
did  not  repeal  the  Act  of  July  6,  1960.   Therefore,  the 
provisions  of  the  former  do  not  provide  authority  to 
grant  a  disclaimer  where  doing  so  is  contrary  to  the 
provisions  of  the  latter.   Further,  the  Federal  Land 
Policy  and  Management  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  to  issuing  a  disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  of 
the  affected  lands  within  a  national  forest,  expresses 
strong  opposition  to  issuing  a  disclaimer,  BLM's 
refusal  to  exercise  the  discretionary  authority  to  do 
so  is  proper. 

The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

Soda  Flat  Co..  Inc..  75  IBLA  388  (Sept.  2,  1983) 


An  application  for  a  recordable  disclaimer  or 
quitclaim  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Sierra  National  Forest  under  sec.  6  of 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  to 
the  Government  in  1899  in  contemplation  of  selecting 
another  parcel  in  lieu  thereof  pursuant  to  the  Act  of 
June  4,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consumaated,  because  the  Act  of 


1U 


ACT_OF_JULY_6X_J_960 — Continued 

July  6,  1960,  repealed  the  Department's  authority  to  do 
so  and  provided  that  title  to  the  lands  was  quieted  to 
the  United  States  as  part  of  the  national  forest  in 
which  the  lands  are  located. 

The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

Oi_J^_Sliaw_et_ali,  75  IBLA  396  (Sept.  2,  1983) 


While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.   The 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.   The  Department  is 
bound  to  follow  those  provisions. 

Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a  forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 

An  application  for  a  recordable  disclaimer  of  the 
Government's  interest  in  a  parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  U, 
1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located . 

Andy._Di_Rutledge_et_ali,  82  IBLA  89  (July  17,  198<4) 


ACT_CF_SEiTjnEEH_J9x_JJ6U 

Sec.  «  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  «  33U  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  196<4,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

BaiI_Zl§n£gs_Stiles_et_ali,  6<4  IELA  361  (June  16,  1982) 

Litha  Hunel  .Bryant  ,  Smith  et  al.,  66  IELA  150 
(Aug.  10,  1982) 


Wesley  Kenneth  Phillips,  Jr. 
1982) 


67  IBLA  168  (Sept.  21, 


ACT. OF  OCTOBER  8,  19614 

The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  U  3  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  cf  consent  by  the  Service  for  a  mineral 
lease  on  National  Park  Service  lands. 

A  decision  to  reject  an  application  for  a  mineral 
lease  within  the  Lake  Head  National  Recreation  Area 
will  be  sustained  in  the  absence  of  a  showing  that  the 
authorized  officer  acted  unreasonably  in  rejecting  the 
lease  for  reasons  relating  to  the  protection  of  envi- 
ronmental and  cultural  values. 

Idward_Se3^ersoni_Jri,  67  IBLA  189  (Sept.  22,  1982) 


*£I_2Z_SIPTEMBER_26X_1_96J 

where  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force,  and  thereby  segregated  them  from  all  forms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  aeaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  for 
Indian  allotment. 


BLH  »ay  properly  declare  lode  mining  claims 
located  wholly  on  land  within  the  Lake  Head  National 
Recreation  Area,  established  pursuant  to  the  Act  of 
Oct.  8,  196U,  16  U.S.C.  i    <460n  (1982),  null  and  void 
ab  initio  because  such  land  is  implicitly  withdrawn 
froB  mineral  entry. 

Har  v  i  n_F_.  _  Jo  h  n  s  to  n ,  81  IBLA  295  (June  12,  1984) 


The  Secretary  is  without  authority  to  classify 
lands  withdrawn  for  Nellis  Air  Force  Base  by  Congress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotments  under  sec.  u  of  the  General  Allotment  Act. 

L§*ig_£uentin_Garver,  67  IBLA  1«0  (Sept.  16,  1982) 


ACT_OF_S££TEHBER_3JL_J96'4 

Congress,  with  the  passage  of  the  Geotheraal 
Steal  Act,  30  U.S.C.  4  1001  et  sea.,  intended  that 
geothermal  leases  be  deemed  as  within  the  mineral 
leasing  exception  of  sec.  U  (d)  (3)  of  the  Wilderness 
Act  of  196U,  16  U.S.C.  *  1133(d)(3).   Designated 
wilderness  are  open  to  geothermal  leasing  to  the  same 
extent  they  would  have  been  at  the  date  of  their 
creation.   Such  leases  are  subject  to  the  provisions 
of  sec.  U  (d)  (3)  of  the  Wilderness  Act. 

Geothermal  Leasing  in  Designated  Wilderness  Areas. 
H-36937  (June  11,  1981)  ~  88  I.D.  813 


*£T_OF_OCTOEJR_J5x__1966 

Where  the  evidence  establishes  that  BLH  failed  to 
conduct  a  cultural  resource  inventory  in  conformity 
with  the  applicable  rules  and  regulations  prior  to 
offering  timber  for  sale,  BLH  will  be  required  to 
conduct  a  complete  and  proper  cultural  resource  inven- 
tory before  entry  onto  the  land  for  harvesting  is 
permitted. 

In_re_Lick_Gulch_Timber_Sale,  72  IBLA  261  (Apr.  28, 
1983)  90  I.I.  189 


Where  the  record  reflects  that  the  BLH  decision 
not  to  do  class  III  onsite  cultural  resource  studies  on 
the  timber  sale  units  was  made  without  the  consultation 
process  as  required  by  36  CFR  800.14(a)  (1),  ELH  will 
be  required  to  so  consult  and  to  take  whatever  further 
action  is  required  as  a  result  of  the  consultation 
process  prior  to  any  entry  by  the  timber  purchaser. 

Curtin_Hitchell_6_STAND,  82  IBLA  275  (Aug.  31,  1984) 
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ACT  OF  SEPTEMBER  26,  1968 

Bureau  of  Land  Banagement  properly  rejects  an 
application  for  the  sale  of  public  land  pursuant  to 
the  Unintentional  Trespass  Act,  43  U.S.C.  4*  1431-1435 
(1976) ,  where  the  applicant  refuses  to  pay  related 
damages  for  unauthorized  use  of  the  land.   Where  BLB 
assesses  trespass  damages  based  on  the  reasonable 
value,  extent,  and  duration  of  an  unauthorized  use  of 
the  public  lands,  this  assessment  will  not  be  disturbed 
unless  the  trespasser  submits  convincing  evidence  that 
it  is  incorrect. 

fiee_____A_a_,  55  IBLA  157  (June  9,  1981) 


ACT  OP  OCTOBER  1.  1968 

The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  «  460v-4  (1976).   Where  BLB  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thomas.F^Strooclc.  77  IBLA  137  (Nov.  15,  1983) 


ACT  OF  CECEBEER  24.  1 970--Cont inued 

such  a  showing,  BLB  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

Shaw_Resources.i_.Inc.,  66  IBLA  57  (July  29,  1982) 


A£T_0F_SE_TEBB_J_284.__976 

The  Secretary  of  the  Interior  is  not  precluded 
from  contesting  a  mining  claim  by  the  provisions  of 
sec.  6,  Act  of  Sept.  28,  1976,  P.L.  94-429,  16  U.S.C. 
4  1905  (1976) ,  where  a  contest  complaint  has  teen  filed 
within  2  years  of  the  date  of  enactment  of  the  statute. 

United  States  v.  Roy  Peterson  S  Charles  R.  Swee t , 
47  IBLA~92  (Apr.  23,  1980) 


Bining  claims  located  in  units  of  the  National 
Park  System  must  be  recorded  within  1  year  of  the 
date  of  enactment  of  the  Hining  in  the  Parks  Act, 
sec.  8  of  the  Act  of  Sept.  28,  1976,  16  U.S.C.  4  1907 
(1976),  rather  than  within  3  years  of  the  enactment  of 
the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
Act  of  Oct.  21,  1976,  43  U.S.C.  4  1704  (1976). 

Elden_A____Ro____oroth__A___e_g_,  49  IBLA  320  (Aug.  20, 
(198  0) 


ACT  OF  DECEBBER  24,  1970 


Bhere  the  Bureau  of  Land  Management  rejects  an 
application  to  lease  for  geothermal  resources  solely  on 
the  objection  of  the  commanding  officer,  Fallon  Naval 
Air  Station,  and  where  Bureau  officials  did  not  make  an 
independent  determination  whether  leasing  the  lands  is 
in  the  public  interest,  the  rejection  is  not  a  proper 
exercise  of  discretion. 

Occident al_G_oth_rm_l__Inc_,  48  IBLA  400  (July  11, 
1980) 


In  order  for  mining  claims  located  in  the  Bount 
BcKinley  National  Park  to  be  valid,  a  discovery  of  a 
valuable  mineral  deposit  must  be  shown  to  have  existed 
prior  to  Sept.  28,  1976,  the  date  lands  in  this  park 
were  withdrawn  from  mineral  entry  by  the  Act  of 
Sept.  28,  1976,  as  well  as  on  the  date  of  the  admin- 
istrative hearing. 

United  States  v.  Alaska  Limestone  Corp.,  66  IELA  316 
(AugT  25,~1982) 


"Mineral."   Geothermal  steam,  as  defined  in 
sec.  2  (c)  of  the  Geothermal  Steam  Act  of  1970, 
30  U.S.C.  4  1001(c),  is  not  a  "mineral"  as  the  term  is 
used  in  the  mineral  leasing  laws.   Congress  generally 
did  not  intend  the  Steam  Act  to  be  treated  as  a 
"mineral  leasing  law." 

Geothermal  Leasing  in  Designated  Wilderness  Areas. 
B-36937  (June  11,  1981)  "  88~i7d.  813 


Secretary  of  Interior  has  authority  under  Geo- 
thermal Steam  Act,  30  U.S.C.  44  1002-1003  (1976),  and 
implementing  regulations,  43  CFR  3220.6(c),  to  reject 
bids  submitted  at  competitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dollar 
amount . 

£_IiiO£_ia_IHe.r___Cg_ ,  63  IBLA  159  (Apr.  6,  1982) 


The  Secretary  of  the  Interior  has  authority  under 
Geothermal  Steam  Act,  30  U.S.C.  44  1002-1003  (1976), 
and  Departmental  regulation,  43  CFR  3220.6(c),  to 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a  rational  basis  for 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 

On  appeal  from  a  BLB  decision  rejecting  an 
offeror's  competitive  bid  for  a  geothermal  lease  on 
the  basis  of  Geological  Survey's  valuation  of  the 
tract  sought  to  be  leased,  the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.   In  the  absence  of 


4£T_0F_0CT0_ER_21____76 

An  application  for  a  recordable  disclaimer  of  the 
Government's  interest  in  a  parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 
1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 

*_il_fii_l_iISdge_et__l_,  82  IBLA  89  (July  17,  1984) 


A£I_2I_.APRIJ!_3___980 

Sec.  7(c)  of  the  Paiute  Indian  Trite  of  Utah  Res- 
toration Act  of  1980,  25  U.S.C.  4  761  et  seg.  (Supp.  IV 
1980),  contains  the  phrase  "available  public. .. lands" 
which  must  be  construed  as  those  lands  administered  ty 
the  BLB  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  or  reserved. 

National  Forest  lands  are  not  "available  public... 
lands."   As  such,  they  are  not  intended  by  Congress  to 
be  included  within  the  Paiute's  proposed  reservation 
enlargement  plan  under  the  Paiute  Restoration  Act. 

l£°£Osed  Paiute  Restoration  Plan.  B-36944  (Bay  7,  1982) 

89  I.D.  403 
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»PMINISTB_TIVE_A_THOR_T_ 
(See_also  Delegation  of  Authority,  Federal  Eaployees  £ 
Officers,  Secretary  of  the  Ioterior — if  included  in  this 
Index. ) 

GENERALLY 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a  nillsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

United  States  of  America  v.  Utah  International.  Inc.. 
45  IBLA  73  (Jan.  177  1980) 


A  Presidential  proclamation,  which  extended  the 
boundaries  of  a  forest  reserve  and  which  specifically 
stated  that  prior  proclamations  respecting  the  reserve 
were  "superseded,"  had  the  effect  of  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a  Sec- 
retarial order  which  reserved  froa  public  entry,  for 
protection  of  giant  sequoia  trees,  a  township  situated 
within  the  boundaries  of  the  forest  reserve.   This  con- 
clusion is  particularly  coapelling  in  view  of  the  long 
continued  course  of  adainistrative  action  treating  the 
subject  township  as  having  been  restored  to  entry  for 
purposes  of  prospecting,  locating  and  developing  ain- 
eral  resources,  subject  to  coapliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 


Dolores  Olsen  and  Wesley  E. Mace,  et  al. 

(Feb.  a,  19807 


45  IBLA  232 


In  granting  a  right-of-way  over  public  lands  pur- 
suant to  the  Federal  Aid  Highway  Act  of  1958,  23  U.S.C. 
t>    317  (1976),  the  Secretary  of  the  Interior  does  not 
give  up  adainistrative  authority  over  the  lands  subject 
to  the  right-of-way.   Subsequent  issuance  of  a  patent 
for  lands  encompassing  a  Federally  granted  right-of-way 
issued  under  the  Federal  Aid  Highway  Act,  supra,  does 
not  change  the  Secretary's  jurisdiction  over  the  right- 
of-way  grant. 

_tat__of_Alask_,  46  IBLA  12  (Feb.  20,  1980) 


*S1!I  SIST  B  ATI  VE_A0TH0BITY  —  Continued 

GEHERALLJ — Continued 

Departnent  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a  proper  forua  to  decide 
whether  or  net  the  aining  claims  recordation  provisions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

Alice  E.  Deetz.  U8  IBLA  59  (May  29,  1980) 

*£aes_Jie£d,  50  ibla  iki  (Sept.  26,  i960) 

Williaa  C.  Eahnv.  56  IBLA  190  (July  20,  1981) 

Shirley  Thompson,  Duane  R.  Thompson.  57  IBLA  154 
(Aug.  25,  1981) 

Petro-Lewis  Corp..  Partnership  Properties  Co..  57  IBLA 
300~Aug.  31,  1981) 


Reliance  upon  erroneous  information  given  ty  ELM 
employees  cannot  confer  upon  an  applicant  for  millsite 
patent  any  rights  not  authorized  by  the  regulations. 

i!21liii_ ii_»ie lson ,  48  IBLA  398  (July  11,  1980) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  not  the  proper 
forum  to  decide  whether  or  not  the  recordation  of  min- 
ing claias  provisions  of  the  Mining  in  the  Parks  Act, 
90  Stat.  1342,  16  U.S.C.  «  1907  (1976),  are 
constitutional. 

|lden_Ai  ieBoy_t_porothi_AJ_Le_Roj,  49  IBLA  320  (Aug.  20, 
19807 


As  the  Department's  final  review  authority  on 
decisions  relating  to  the  public  lands,  the  Board  of 
Land  Appeals  exercises  all  the  powers  which  the  Depart- 
ment would  have  in  making  an  initial  decision. 

fiei§£i£k_H._Larson_vi_State_of_Utah,  50  IBLA  382 
(Oct.  22,  1980) 


Reliance  upon  erroneous  information  given  by  BLM 
employees  cannot  confer  upon  an  oil  and  gas  lease  ap- 
plicant any  rights  not  authorized  by  law. 

2ar_____Cu__i__s,  47  IBLA  10  (Apr.  10,  1980) 


The  Department  of  Interior,  as  agency  of  Executive 
Branch  of  Government,  is  not  the  proper  forum  to  decide 
whether  or  not  the  recordation  provisions  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976  relating 
to  mining  claims  are  constitutional. 


A  hardrock  prospecting  permit  erroneously  issued 
for  lands  already  subject  to  such  a  permit  must  be  can- 
celed to  the  extent  of  conflict. 


Marvin  E.  Brcwn.  lone  H.  Brown.  52  IBLA  44  (Jan. 
1981) 


6, 


Reliance  on  incomplete  records  maintained  by 
Federal  land  offices  cannot  confer  upon  a  hardrock 
prospecting  permittee  any  rights  in  derogation  of  a 
prior  permittee. 

ASARCO__I_c.,  47  IBLA  14  (Apr.  11,  1980) 


The  Secretary  of  the  Interior  is  charged  with 
seeing  that  valid  mining  claims  are  recognized, 
invalid  ones  eliminated,  and  the  rights  of  the  purlic 
preserved. 

Mnited_States_yi_Ernest_H.iabee._et  alii  52  IELA  83 
(Jan.  9,~1981) 


The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  may  review 
decisions  of  the  Geological  Survey  or  the  Bureau  of 
Land  Management  to  determine  whether  such  Secretarial 
regulations,  orders,  or  policies  have  been  correctly 
iaplemented . 

Bass  Enter_rise__Pr_d_c_ion_Co_,  48  IBLA  11  (May  27, 
l9807 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

»!2I_PAnJSh________________B.k___.  52  IBLA  149  (Jan.  16, 

1981) 

LiEJ!_J$eiU>»  53  IBLA  192  (Mar.  17,  1981)      88  I.E.  369 
Iahe___r_u__Mi_es____c.,  58  IBLA  88  (Sept.  24,  1981) 
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iS3I5I5TlAlIIJ_i2Ifl2fiIII — Continued 
GEHERALLY — Continued 

United  States  Energy, Corp.  et  alT.  58. IBLA  159 
(Sept.~28,  1981) 

£ai_*i_i!§ii!>SiS ,  58  IBLA  246  (Oct.  6,  1981) 

Rupert  Thome,  58  IBLA  319  (Oct.  16,  1981) 

Idaar_ii_CookA_l1arlene_Cook ,  58  IBLA  358  (Oct.  20, 
1981) 

£nter£rise_Hinesi_Inc^ ,  58  IBLA  372  (Oct.  20,  1981) 

£2n°£2x_Iil£i'  58  IBL*  39°  (Oct.  21,  1981)   88  I.D.  918 

J2»§s_Gi_fiobi nson_et_a  1^. ,  60  IBLA  134  (Nov.  24,  1981) 

£l_Ca£ i tan_Oil_CoiA_Inci ,  62  IBLA  146  (Har.  5,  1982) 

Old  Hundred  Gold  Hinin<3  Co.,  63  IBLA  56  (Har.  30,  1982) 

2lil§_l!i_S t ir la nd ,  65  IBLA  363  (July  20,  1982) 

James  D.  Ross.  Haria.J.  Ross.  72  IBLA  395  (Hay  5,  1983) 


The  Departaent  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Governaent,  is  not  the 
proper  forua  to  decide  whether  or  not  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976  is  constitutional. 

t2iSlI_ii_P5ite n ,  52  IBLA  299  (Feb.  10,  1981) 

Hugh  A.  Johnson.  54  IBLA  1MU  (Apr.  17,  1981) 

Hadiso n_IK _Locke_e t_al. ,  65  IBLA  122  (June  25,  1982) 


Reliance  on  erroneous  or  incoaplete  inforaation 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

The  Departaent  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Governaent,  is  not  the 
proper  forum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

^iiIil»_*i°lEi_l2a!Lee_et_ali,  54  IBLA  232  (Apr.  27, 
1981) 


ADHIIIISTBATIvE  A0THOBITT — Continued 

GENERALLY — Continued 

£a_lg  I.  Patchen,  Guy  i.  Patchen.  61  IBLA  185  (Jan.  26, 
1982f 

£i!ii33_ ii-lSSiaiS »  62  IBL»  110  (Bar.  2,  1982) 

Floyd  E.  Benton,  62  IBLA  243  (Bar.  15,  1982) 

Ine x co_0 i l_Coi ,  7U  IBLA  260  (July  22,  1983) 

Harriet  C.  Shaftel.  79  IBLA  228  (Feb.  29,  1984) 


Under  the  "equal-footing"  doctrine,  a  state  has 
title  to  lands  beneath  its  navigable  rivers,  and  this 
Board  has  no  jurisdiction  to  deteraine  the  validity  of 
such  riverbed  aining  clans  asserted  under  state  law. 
However,  where  an  unpatented  aining  claim  is  filed  for 
record  with  the  Bureau  of  Land  Ranageaent  pursuant  to 
the  Federal  aining  law  and  the  public  records  disclose 
that  all  public  lands  eabraced  in  the  clan  had  been 
withdrawn  from  mining  location  before  the  claimant 
located  the  aining  claim,  the  filing  is  properly 
rejected  by  BLR  and  the  claim  declared  null  and  void 
ab  initio. 

SaiJ-Iillis.  56  IBLA  217  (July  22,  1981) 


The  Departaent  of  the  Interior,  as  an  agency  of 

the  executive  branch  of  the  Government,  is  not  the 

proper  forum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 


Harwell  Hining  Co, 
(July  22,  198l7 


Hilford  F.  Hontgomerv.  56  IELA  2  36 


J^^H^r£hj[^_Walter_Ci_Henderson,  58  IBLA  75  (Sept.  22, 
1981) 


The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  aay  review 
decisions  of  the  Geological  Survey  to  determine  whether 
such  Secretarial  regulations,  orders,  or  policies  have 
been  correctly  impleaented. 

Superior_0il_Co..,  57  IBLA  404  (Sept.  14,  1981) 


Reliance  upon  erroneous  or  incoaplete  inforaation 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Estoppel  will  not  lie  where  allegedly  aisleading 
advice  is  tiaely  rebutted  by  existing  regulations 
negating  the  advice  given. 

Xin££Ht_Mi_D!Anicoi_Wolt_Ci_Stemc.el,  55  IBLA  116 
(June  3,  1981) 


Reliance  on  erroneous  or  incoaplete  information 
provided  by  Federal  eaployees  cannot  create  any  rights 
not  authorized  by  law. 

In§Lay._lEtdina^_Inci,  55  IBLA  167  (June  9,  1981) 

Robert_Ei_Feiinelli_Clair_Bi ColburnA_dibi.a^_Colf  ensch 

5ini£2_Ass^n,~56  IBLA  Uj  (July  8,  1981) 

£2l_!fi£E»  57  IBLA  297  (Aug.  31,  1981) 

SEani_£il]S£aiSi._Rgberta_Kirkham,  56  IBLA  131  (Sept.  24, 
1981) 

5°£ert_ Wright,  61  IBLA  158  (Jan.  20,  1982) 


Reliance  on  erroneous  or  incoaplete  inforaation 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  mining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976  are  constitutional. 

«aiSg_Coolt,  58  IBLA  350  (Oct.  19,  1981) 


The  Board  of  Land  Appeals  aust  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLB's  noncompliance  therewith. 

!.1.Ct0.:.T_.S.  ,  60  IBLA  1  (Rov.  12,  1981) 

§usan_Delles_et_al.,  66  IBLA  407  (Aug.  31,  1982) 
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ADHIHISTRATiyg  AUTHORITY — Continued 

GENERALLY — Continued 

Like  other  entities  of  the  executive  branch  of 
the  Federal  Government,  the  Board  of  Land  Appeals  is 
not  empowered  to  adjudicate  the  constitutionality  of 
statute.   That  is'  the  province  of  the  judicial  systei 

David  and  Roirdon  Doreaus.  61  IBLA  367  (Feb.  17, 
1982)"" 


The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
43  D.S.C.  «  1710  (1976),  to  "proaulgate  rules  and 
regulations  to  carry  out"  its  purposes.   The  regula- 
tions providing  for  the  conclusive  presuaption  of 
mining  claim  abandonment  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  of 
FLPMA,  U3  D.S.C.  «  1744  (1976).   The  statutory  presuap- 
tion of  abandonment  operates  as  a  matter  of  law,  and  no 
administrative  involvement,  including  issuance  of  regu- 
lations, would  be  necessary  to  its  operation. 

The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

Virgin ia_White,  62  IBLA  215  (Bar.  10,  1982) 


The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

5  i  dney^O^Sm  i  t  h  ,  62  IBLA  378  (Bar.  24,  1982) 

S°Id_Reserve_Hininai_Inc_.,  63  IBLA  266  (Apr.  19,  1982) 
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§anta_Fe_Pacific_Railrgad_Coi,  64  IBLA  27  (Hay  6,  1982) 


A  Bureau  of  Land  Management  instruction  memorandum 
is  merely  a  document  for  internal  use  by  8LM  employees. 
Such  documents  are  not  regulations  and  nave  no  legal 
force  or  effect. 

United  States  v.  Kaycee  Bentonite  Corp.  et  al.,  64  IBLA 
183  (Hay  27,  1982)  ~  89~I.D.  262 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  a  statute  enacted  by 
Congress  is  constitutional. 

2aii§d_States_vi_Imperial_Goldi_Inci,  64  IBLA  241 
(Bay  28,  1982) 


ADHIBISTRATITE  AOTHQBITY — Continued 
GENERALLY — Continued 

L,.L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 
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Dennis  Tnrnitseed.  66  IBLA  63  (July  29,  1982) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
laches,  neglect  of  duty,  failure  to  act,  or  delays  in 
the  performance  of  their  duties. 

Haurice  Duval.  Marianne  Duval.  68  IBLA  1  (Oct.  12, 
19827 


The  Board  of  Land  Appeals  must  defer  to  the  Secre- 
tary's decision  to  approve  the  granting  of  a  contract, 
where  such  approval  implicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  coapliance  with  the  National  Environ- 
mental Protection  Act  of  1969,  42  D.S.C.  ««  4321-4361 
(1976).   The  Board  has  no  jurisdictional  authority  to 
entertain  appeals  concerning  matters  covered  by  the 
Secretarial  action  except  in  the  limited  circumstance 
where  the  appellant's  object  clearly  is  to  show  BLM's 
noncompliance  therewith. 

Ponald_Pa2.  68  IBLA  26  (Oct.  21,  1982) 


Established  and  longstanding  Departmental  inter- 
pretations relating  to  issuance  of  oil  and  gas  leases 
are  binding  on  all  Departmental  employees  until  such 
time  as  they  are  changed  by  coapetent  authority. 

£hailiin_Petroleum_Co.,  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


when  the  Secretary  changes  his  construction  of  an 
aabiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Af f  Aliates_£_Coal_Leasincj,  M-36945  (Dec.  6, 
1982)  89  I.D.  610 


As  a  general  rule  an  appeal  is  subject  to  dis- 
missal where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  only  error 
in  the  decision  below  is  a  misapplication  of  the  regu- 
lations which  only  the  appellant  has  standing  to  appeal. 

Jer r x_n±- £l A 1  char d ,  70  IBLA  154  (Jan.  18,  1983) 


ISS°I2_£etloleu m_CorjPi ,  65  IBLA  99  (June  24,  1982) 
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4DHI5IS T B AT I ? E_ AUIH28 II I" "Continued 

GENERALLY — Continued 

A  decision  becomes  final  when  the  appeal  period 
has  run  and  the  Bureau  of  Land  Management  may  recon- 
sider and  amend  a  decision  pursuant  to  a  petition  for 
reconsideration  filed  during  the  appeal  period. 

Tony  L.  Alford.  71  IBLA  29  (Feb.  16,  1983) 


APBI1ISTBATITE  AUTHOBITT. — Con  tinned 

GEIERALLI — Continued 

The  Department  of  the  Interior,  as  an  agency  of 
the  executive  trancb  of  Government,  is  without  author- 
ity to  waive  requirements  imposed  by  statute. 

Jerald  A.  Haters.  78  IBLA  387  (Jan.  31,  198U) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  right  or  protect  a 
public  interest  is  not  vitiated  or  lost  by  acquiescence 
of  its  officers,  nor  can  reliance  upon  information  or 
actions  of  any  officer,  agent,  or  employee  operate  to 
vest  any  right  not  authorized  by  lav. 

Rachalk  Production,  Inc..  71  IBLA  37U  (Bar.  29,  1983) 


A  decision  by  an  officer  of  the  BLB  which  does  not 
fall  within  any  of  the  enumerated  eiceptions  in  13  CFB 
U.U10  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a  BLH  officer  is  without  authority  to  state  other- 
wise. 


Utah  wilderness. Ass'n,  80  IBLA  6U  (Bar. 


30,  1981) 
91  I.D. 


165 


where,  on  appeal  from  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  to  30  U.S.C.  *  188(b), 
appellant  submits  an  affidavit  in  support  of  its  asser- 
tion that  no  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a  well  capable 
of  producing  oil  or  gas  in  paying  quantities  on  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  one  of 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a  criminal  violation  of  18  U.S.C.  «  1001 
(1976). 

IaSi_E2Ei2I4ii2B.  73  IBLi  nl  ("aY  23»  1983) 


BLB  may  not  act  to  approve  or  disapprove  the 
assignment  of  an  oil  and  gas  lease  where  the  assignor's 
legal  guardian  has  revoked  the  power  of  attorney  pur- 
suant to  which  the  assignment  was  executed  and  has 
requested  BLB  to  disapprove  the  assignment,  as  any 
action  would  be  contrary  to  established  Departmental 
policy  to  maintain  the  status  quo  of  the  lease  where 
there  is  evidence  of  a  private  dispute  or  controversy 
concerning  the  validity  of  the  assignment. 

Spectr ua_0i l_&_Gas_Coi ,  73  IBLA  162  (Hay  24,  1983) 


withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.   The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(9«  Stat.  2371),  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

Larri_HcHaster_et_aK,  76  IBLA  370  (Oct.  25,  1983) 


while  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.   The 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.   The  Department  is 
bound  to  follow  those  provisions. 

Andy  D.  Rntledge  et  al..  82  IBLA  89  (July  17,  198U) 


Lands  classified  as  within  a  known  geologic 
structure  of  a  producing  oil  and  gas  field  (KGS)  at  any 
time  prior  to  lease  issuance  must  be  leased  competi- 
tively.  The  simultaneous  oil  and  gas  lease  offer  for 
such  lands  must  be  rejected  even  though  the  KGS  deter- 
mination probably  would  not  have  been  applied  to  the 
lands  but  for  the  delay  in  lease  issuance  caused  by  the 
Secretary's  suspension  of  the  simultaneous  oil  and  gas 
leasing  program.   Furthermore,  applicant's  rights  are 
not  impaired  in  such  a  case  because  the  drawing  merely 
establishes  the  priority  of  filing  an  offer,  it  does 
not  vest  in  the  lease  applicant  the  right  to  an  oil  and 
gas  lease. 

The  Secretary  has  the  power  to  prescribe  proper 
and  necessary  rules  and  regulations  to  accomplish  the 
purpose  of  the  Mineral  Leasing  Act,  and  pursuant  to 
this  and  other  authority,  the  Secretary  has  the  power 
to  create,  and  operate,  or  to  suspend  the  simultaneous 
oil  and  gas  leasing  program  which  was  designed  to 
implement  the  noncompetitive  leasing  provisions  of  the 
Act. 

Joseph  A..Talladira.  83  IBLA  256  (Oct.  23,  198U) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  a  statute  enacted  by 
Congress  is  unconstitutional. 

Joseph  A.  Barnes  et  al.,  7  8  IBLA  U6  (Dec.  13,  1983) 

90  I.D.  550 


A  decision  of  the  Bureau  of  Indian  Affairs  that 
cancels  a  lease  of  Indian  trust  lands  generally 
involves  an  interpretation  of  the  lease  provisions, 
relevant  Federal  regulations  governing  cancellation 
procedures,  and  applicable  Federal,  state,  and  tribal 
case  and  statutory  law.   Such  a  decision  cannot  prop- 
erly be  characterized  under  25  CFR  2.19  as  solely 
discretionary. 

Clayton  J.  Wray  v.  Deputy  Assistant  Secretary—Indian 
lJl£ian_Af f airs_JO£erationsJ.,  12  IBIA  146  (JanT~27, 
198i»7  "  91  T.T! .  u  1 


ESTOPPEL 

Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLB  employees  cannot  relieve 
the  owner  of  a  mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a  statute  for  his  failure  to  comply  with 
its  requirements. 

Alva  F.  Rockwell  and  Alva  A.  Rockwell.  47  IELA  272 
7Bay~13,~1980) 

Dollie  L.  Glaab.  48  IBLA  404  (July  11,  1980) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  Departmental  employees  cannot 
relieve  the  owner  of  a  mining  claim  of  an  obligation 
imposed  on  him  by  statute  for  his  failure  to  comply 
with  its  requirements. 

Elden  A.  LeBoy,  Dorothy  A.  LeRoy,  49  IBLA  320  (Aug.  20, 
Toon" 
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ADKI NIST R AT  I VE_ AUTHORITY- -Continued 

ESTOPPEL--Continued 
Ste£hen_Greist,  51  IBLA  287  (Dec.  17,  1980) 
St._Francis_(1inina_Coi,  53  IBLA  133  (War.  5,  1981) 

The  general  rule  is  that  reliance  upon  erroneous 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agent,  or  employee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

2aerax_Tradina_Inc.,  50  IELA  9  (Sept.  5,  1980) 

£alaira_MinesA_Inci,  53  IBLA  89  (Mar.  2,  1981) 

Adobe_Oil_G_Gas_Cor£i,  73  IBLA  263  (June  7,  1983) 

tfi§_AssociatesJL_Inc_1,  74  IBLA  192  (July  18,  1983) 

Ste£hen_«i_ThomEson,  84  IELA  146  (Dec.  12,  1984) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination.   The  erroneous  acceptance  of 
rental  payment  a  year  later  cannot  create  such  author- 
ity nor  estop  the  the  Government  from  regarding  the 
lease  as  having  terminated. 

Jack_J.L_Grxnberg,  b3  IBLfl  lb5  (Mar.  12,  1981) 


ADHI«ISTRAI1»E_ADTH0BITJ(  —  Continued 

ESTCPPEL — Continued 

Equitatle  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  material  fact  upon  which  a  person  was  led 
to  rely  to  his  or  her  ultimate  detriment. 

*I£§e_ Jo nes_e t_a  1_. ,  61  IELA  149  (Jan.  18,  1982) 


The  erroneous  opinion  or  information  of  a  Federal 
officer,  agent  or  employee  cannot  operate  to  vest  any 
right  not  authorized  by  law. 

George  L.  Hawkins,  Wallace  G.  Heath,  66  IELA  390 
(Aug.  31,  1982) 

t3»l£_S_£]!EisiiQe_BjJ£nett,  78  IBLA  349  (Jan.  25,  1984) 


The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  from  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.   The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

Pathf inder_Bines_Cor£..,  70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 


Uni ted_States_v 
(Bar.  247  1981)' 


Leo  D.  Jackson  et  al.,  53  IBLA  289 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

2erard_C^_ Barrows,  71  IBLA  262  (Bar.  22,    1983) 


The  Government  is  not  estopped  from  requiring 
the  recalculation  of  royalty  payments,  even  if  it  has 
accepted  improper  payments  in  the  past. 

IM.£_C°£k_i»  54  IBLA  77  (Apr.  14,  1981) 


Exclusion  of  appellant  members  of  the  (letlakatla 
Community  from  benefits  under  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  held  not  to  be  precluded 
by  a  contrary  result  reached  in  a  prior  Administrative 
Law  Judge's  decision  in  a  similar  case.   The  determi- 
nation by  the  agency  factfinder  in  the  separate  but 
similar  situation  is  not  binding  upon  the  Board  of 
Indian  Appeals,  which  renders  final  decision  for  the 
Department  in  disenrollment  appeals  referred  on  appeal 
to  the  Board. 

Corinne  Mae  Howell  S  Her  Minor  Children  Gary  Arnold 
Howell,  Richard  Dewayne  Howell,  and  Darcy  Lynn  Howell 
}U_U2l!£d_S  t  ates ,  9  IBIA  70  (Sept.  9,  1981)  88  I.D.  822 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  a  remedy  applicable  only 
to  extraordinary  circumstances.   A  sine  qua  non  of 
estoppel  of  the  Government  is  affirmative  misconduct  by 
an  authorized  officer  which  results  in  a  misrepresenta- 
tion of  fact  upon  which  there  is  detrimental  reliance. 
Unless  a  wrong  was  consciously  committed,  the  failure 
to  correct  a  misunderstanding  is  insufficient  grounds 
for  estoppel. 

l£a nc i s_Xi_ Fur  1 ona_ 1 1 ,  73  IBLA  67  (May  16,  1983) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

I nexcp_0 i l_Co^ ,  74  IBLA  260  (July  22,  1983) 


LACHES 


Where  a  party,  in  the  course  of  various  proceed- 
ings before  the  Department,  asserts  facts  that  would, 
it  proven,  entitle  him  or  her  to  obtain  patent  to  land 
owned  by  the  United  States,  and  the  litigation  proceeds 
on  the  assumption  that  the  facts  are  as  stated,  appel- 
lant will  not  be  heard  in  a  subsequent  hearing  to  deny 
that  those  facts  existed. 


United  states  v.  Richard  P.  Haskins, 
(Oct.  21,' 1981) 


59  IELA  1 

88  I.D. 


925 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Frederick  H.  Larson  v.  State  of  Utah,  50  IBLA  382 
(Oct.  22,  1980) 

Simon  A.  Rife,  56  IBLA  378  (Aug.  3,  1981) 


James  N.  Tibials.  Janet  D. 
(SeptT  17,  1981) 


.Tibbals,  58  IBLA  42 
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ADBIHIST HAT  I VE_ AUTHORITY- -Continued 
LACHES— Continued 

2ta£_Binina_Co..,  62  IBLA  166  Car.  8,  1982) 

Serard.C^Barrows,  71  IBLA  262  (Bar.  22,  1983) 

Marren_L._Jacobs,  71  IBLA  385  (Mar.  29,  1983) 

AlY.§2S_*i_Aliisoni_Ja5es_N^_Allison_III,  7  2  IBLA  33  3 
(Apr.  29,  1983) 

Lone_Star_Steel_Co.,  79  IELA  345  (Bar.  22,  198U) 

Ii*il>a_£§s°iU£es_CorE..,  80  IBLA  2U5  (Apr.  30,  1984) 

R°aflS_Ei»er_Out£itters_Assln,  83  IBLA  151  (Oct.  10, 
198«7 


ACBI»ISTaATI¥E_AUTHOBUI--Continued 

LACHES — Continued 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

D.  B.  lates.  70  IBLA  134  (Jan.  14,  1983) 


*EBUJISTRATIVE_PRACTJCE 

A  long  continued  course  of  action  by  administra- 
tive agencies  regarding  an  interpretation  of  the  law 
within  their  jurisdictions  should  not  be  departed  from 
by  the  agencies  unless  such  course  of  action  is  clearly 
erroneous. 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  through  lack  of  enforcement  by  some  of  its 
officers. 


Dolores  Clsen  and  Hesley  E.  Bace,  et  al.,  45  IELA  232 
(Feb7~4,~1980) 


SildeJ^Kobbeman.    58    IBLA    268     (Oct.    8,    1981) 


Ji.ngt-A.t-Sodaer.s,  58  IBLA  275  (Oct.  8,  1981) 


I.D.  915 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  misin- 
formation by  Departmental  employees.   dor  is  BLB  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a  third  party. 

B°bert_Hi_Biers,  63  IBLA  100  (Bar.  31,  1982) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  or 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
law. 
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Jack_Zuckerman,  45  IBLA  337  (Feb.  7,  1980) 


ZiEail_T.i_£eterson,  66  IBLA  156  (Aug.  10,  1982) 
James_Hj._H._Tsena,  69  IBLA  387  (Jan.  4,  1983) 
H2*aid_Ki_Davis,  70  IBLA  7  (Jan.  6,  1983) 
Ji_Pat_Kauf man,  71  IBLA  183  (Bar.  10,  1983) 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Den n is_ K . _ J oy ,  66  IBLA  260  (Aug.  17,  1982) 

Richard_Fi_Carroll_JQn_Reconsideration)_,  76  IBLA  151 
(Sept.  27,  1983)  "  90  I.D.  432 


Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

Colorado-Ute  Electric  Ass'n.  Inc..  "46  IELA  35  (Feb.  20, 
1980) 


Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Eureau  of  Land 
Management  offices  do  not  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 


Cheyenne  Resources. 


U6  IBLA  277  (Mar. 


27,  1980) 
87  I.D.  110 
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*P M I  NX ST RAT  I »E_ PR ACT  ICE — Continued 

The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,  prosecution,  and  deciding 
of  mining  contest  cases  are  in  full  compliance  with  the 
Admxnistrative  Procedure  Act. 


___i____________-____._______S_._______i- 

"(July  22,~1980)"~" 


«9  IBLA  73 


-D___.I___MI_I_.____JI___ — Continued 

decision  in  another  case,  made  while  the  subject  appeal 
was  pending,  that  there  can  be  no  invalidation  of  mining 
claims  by  this  Department  on  a  finding  that  the  claimant 
has  acquired  claims  for  far  more  mineral  than  the  market 
can  absorb  within  the  foreseeable  future. 

__._________________ei__l  Peril te_Corrj_. ,  57  IELA  167 

(Aug.  27.  1981)  88  I.D.  772 


Where  the  Bureau  of  Land  Management  has  rejected 
desert  land  entry  applications  because  cultivation  of 
the  jojoba  plant  would  not  meet  the  requirements  of  the 
Desert  Land  Act,  and  where  appellants  submit  extensive 
data  and  analysis  in  an  attempt  to  rebut  the  BLM  conclu- 
sion, the  cases  may  be  remanded  to  BLM  for  further  con- 
sideration and  development  of  the  record. 

Joanne_Fi_Hriaht_et_ali,  U9  IBLA  237  (Aug.  18,  1980) 


where  an  oil  and  gas  lease  offer,  unaccompanied  ty 

statements  as  required  by  E_,_E._Pack (fin_Beconsidera; 

tion),  38  IBLA  23,  85  I.D.  H06  (1978),  was  filed~prior 
to  Sov.  9,  1978,  the  Pack  holding  will  not  retroactively 
be  applied  to  the  offer. 

_i__!______._i_ .  57  IBLA  398  (Sept.  1«,  1981) 

P3iliSi3_iJQ.E_.Ef Salvo,  58  IBLA  1  (Sept.  15,  1981) 


A  final  Departmental  appellate  decision  constru- 
ing a  regulation  will  be  applied  with  prospective 
effect  only  where  it  materially  alters  the  interpreta- 
tion given  the  regulation  by  earlier  administrative 
decisions  and  where  it  would  be  unfair  or  prejudicial 
to  apply  such  decision  retroactively. 

_iiii______M_________.  52  IBL*  17u  (Jan.  26,  1981) 
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tion  of  the  Alaska  Native  Claims 
by  the  Bureau  of  Indian  Affairs  cou- 
th the  enactment  of  the  statute  and 
the  succeeding  9  years  is  relevant 
ion  of  the  application  to  be  given  to 
he  Agency  refusal  to  enroll  persons  who 

States  citizens  on  Dec.  18,  1971,  the 
of  the  Act,  is  a  reasonable  application 
of  Departmental  regulations  implement- 
d  gives  the  language  of  the  statute 
01  (1976))  its  common  and  ordinary 


United  States  v.  Aimee  Harion  Bowen  (Edenshaw) and 

___iii____________Ki___ii »  8~IBIA  218  (Feb.  12,~19»1) 

88  I.D.  261 


Where  a  party,  in  the  course  of  various  proceed- 
ings before  the  Department,  asserts  facts  that  would, 
if  proven,  entitle  him  or  her  to  obtain  patent  to  land 
owned  by  the  United  States,  and  the  litigation  proceeds 
on  the  assumption  that  the  facts  are  as  stated,  appel- 
lant will  not  be  heard  in  a  subsequent  hearing  to  deny 
that  those  facts  existed. 


__________________i_J!____P___._s___s.  59  IBLA  1 

loctT  21,  1981)~~  88  I.D. 


925 


The  presumption  of  regularity  supports  the  acts  of 
public  officers  and,  in  the  absence  of  clear  evidence 
to  the  contrary,  they  are  presumed  to  have  properly 
discharged  their  official  duties. 

_°____°_.  60  IELA  255  (Dec.  <t ,  1981) 


When  mail  is  properly  addressed  and  deposited  in 
the  United  States  mails,  with  postage  thereon  duly  pre- 
paid, there  is  a  rebuttable  presumption  that  it  was 
received  by  the  addressee  in  the  ordinary  course  of 
mail. 


The  naming  of  an  additional  party  in  interest 
on  the  reverse  side  of  the  drawing  entry  card  is  prima 
facie  evidence  that  the  named  person  is  in  fact  an 
interested  party  within  the  ambit  of  H3  CFR  3102.7. 
However,  it  is  not  within  the  province  of  the  Depart- 
ment of  the  Interior  to  determine  the  unstated  inten- 
tions of  the  offeror  as  to  how  and  when  the  right 
of  an  interested  party  will  vest. 

_ii_i_______ric_,  53  IBLA  171»  Car-  16,  1981) 


Delivery  ty  post  office  of  a  document  to  a  BLM 
state  office  ty  placement  of  such  mail  in  the  post 
office  box  where  the  state  office  customarily  receives 
its  mail,  during  the  hours  in  which  the  state  office  is 
open  to  the  public  for  the  filing  of  documents,  consti- 
tutes delivery  to  and  receipt  by  the  state  office  of 
the  document. 

i___i______Ch___i_"____#  60  IBL»  378  (Dec.  23,  1981) 


Under  the  "notation  rule,"  where  a  reservoir 
right-of-way  affecting  certain  land  is  noted  on  the 
official  records  of  the  Bureau  of  Land  Management, 
that  notation  is  effective  to  bar  leasing  of  the  oil 
and  gas  therein  under  the  Mineral  Leasing  Act  of  1920. 
This  result  follows  even  if  the  reservoir  right-of-way 
should  have  been  terminated. 


where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  submits  probative  evidence  opposing  the 
determination  by  the  Geological  Survey  that  certain 
lands  are  within  the  known  geologic  structure,  a  bear- 
ing will  be  ordered  so  that  a  complete  record  may  be 
developed . 

___U_.i____J.___i__.___ '    61  IBLA  65  (Dec.  31,  1981) 


____!________»  57  IBLA  163  (Aug.  27,  1981) 


Where,  following  the  contest  of  a  number  of  mining 
claims,  a  decision  is  rendered  by  an  Administrative  Law 
Judge  holding  certain  claims  and  portions  of  claims  to 
be  valid  and  invalidating  the  remainder  tor  lack  of 
mineral  or  as  embracing  excess  mineral  reserves,  and 
the  Government  appeals  from  that  decision  but  the  claim- 
ant does  not,  that  decision  will  be  set  aside  and  the 
case  remanded  for  rehearing  on  the  basis  of  a  judicial 


Where  a  protestant  against  the  issuance  of  an  oil 
and  gas  lease  supports  his  allegations  that  the  lease 
offer  is  not  qualified  with  sufficient  evidence  to 
warrant  further  inquiry  or  investigation  by  BLM,  the 
protest  should  not  be  summarily  dismissed  for  failure 
of  the  protestant  to  make  positive  proof  of  his  allega- 
tions.  Instead,  the  protest  should  be  adjudicated  on 
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___I_I____________£____ —  Continued 

its  »erits  after  all  available  information  has  been 
developed. 

Patricia_C.._Alker,  62  IBLA  150  (Mar.  5,  1982) 


_______________________--C°ii  t  i  n  ued 

of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 

_______£_______________«  66  IBLA  134  (Aug.  10,  1982) 


Where  a  protest  filed  against  the  issuance  of  an 
oil  and  gas  lease  alleges  several  specific  reasons  why 
the  lease  should  not  issue,  and  BLM  dismisses  the  pro- 
test after  due  consideration  of  the  reasons  recited, 
and  on  appeal  from  such  dismissal  the  protestant  raises 
additional  arguments  and  issues,  the  Board  of  Land 
Appeals  need  not  adjudicate  the  issues  raised  for  the 
first  time  on  appeal,  but  may  confine  its  review  to  the 
merits  of  those  matters  addressed  in  the  decision  which 
is  the  subject  of  the  appeal. 

_______________  62  IBLA  211  (Mar.  10,  1982) 

______________«  67  IBLA  364  (Oct.  7,  1982) 


where  subsequent  to  the  approval  by  the  Department 
of  an  assignment  of  interests  in  an  oil  and  gas  lease 
at  the  request  of  the  assignee  it  appears  that  there  is 
such  a  dispute  between  the  parties  as  to  the  intent  and 
purpose  of  the  assignment  instrument  that,  had  the 
Department  known  of  the  dispute  it  would  not  have  acted 
on  the  purported  assignment  until  the  dispute  between 
the  parties  had  been  resolved  by  the  courts  or  the  par- 
ties themselves,  the  Department  will  not  rescind  the 
approval  but  will  not  approve  further  assignments  of 
rights  stemming  from  the  disputed  assignment  or  permit 
drilling  by  any  one  claiming  operating  rights  deriving 
from  the  disputed  assignments  for  a  period  of  time 
sufficient  to  permit  the  parties  a  chance  to  settle 
their  dispute  by  agreement  or  litigation. 

_______________£____»  64  IBLA  254  (June  2,  1982) 


Where  certain  instruments  are  required  by  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1744  (1976),  to  be  filed  with  the  proper 
office  of  BLM  prior  to  Dec.  31  of  any  year,  and  where 
the  BLM  office  is  not  open  on  Dec.  30,  the  filing  of 
the  instruments  on  Jan.  2,  the  next  date  the  BLM  office 
is  open,  is  deemed  timely  compliance  with  the  filing 
requirements  of  FLPHA. 

_________________£__»  65  IBLA  178  (June  29,  1982) 


Dpon  assuming  jurisdiction  of  an  appeal,  the  Board 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  in  malting  a  decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

1__ _ _______ ,  66  IBLA  71  (July  29,  1982) 

__i___________i___c°___ !£_  Reconsideration)  ,  77  IBLA 

261  (Nov.  30,  1983) 


Where  a  unit  agreement  approved  by  the  Department 
provides  that  where  a  leased  tract  committed  to  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a  new  lease  within  6  months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
right  to  lease  such  lands  within  a  participating  area 
in  the  unit  and  to  have  agreed,  in  consideration  of 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  United  States  is  considered  to  be  the  "fee  owner" 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  ty  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).   Proper  practice  requires  that 
all  issues  deemed  relevant  ty  the  parties  be  briefed  at 
that  time  because,  as  a  general  rule,  the  Board  does 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

______________________»  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


Established  and  longstanding  Departmental  inter- 
pretations relating  to  issuance  of  oil  and  gas  leases 
are  binding  en  all  Departmental  employees  until  such 
time  as  they  are  changed  by  competent  authority. 

£____________°___J_£2- .  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


An  acquired  lands  oil  and  gas  lease  offeror  may 
properly  be  required  to  furnish  the  Bureau  of  Land 
Management  with  certain  title  information  from  the 
county  recorder's  offices  as  a  precondition  to  lease 
issuance  if  the  Bnreau  has  insufficient  title  informa- 
tion.  However,  where  the  oil  and  gas  plat  tears  the 
notation  that  the  United  States  holds  a  50  percent 
mineral  interest,  it  is  unreasonable  for  the  Bureau  to 
require  the  offeror  to  submit  information  from  the 
county  records  to  establish  the  50  percent  mineral 
interest  in  the  United  States  without  first  attempting 
to  verify  its  records. 

____§____£______#  70  IBLA  150  (Jan.  18,  1983) 


The  public  is  properly  included  in  formulation  of 
resource  and  land  management  plans  under  the  directive 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
but  such  public  participation  is  not  mandatory  for 
the  discretionary  issuance  of  a  special  use  permit 
which  accords  with  the  prevailing  management  plan  for 
the  public  lands  involved. 

National  Public  Lands  Task  Force ,_ Nevada  Outdoor 
liiIiat.ie.Q_.Aisln.-x_I.nc.,  70  IBLA  2l4~~(Jan.  24,  1983) 


An  appeal  brought  ty  a  person  who  does  not  fall 
within  any  of  the  categories  of  persons  authorized  by 
regulation  to  practice  before  the  Department  is  subject 
to  dismissal. 

__2_______2__tle.  71  IBLA  265  (Har.  22,  1983) 

_ilii§___________«  72  IBLA  62  (Apr.  12,  1983) 

________ ahan ,  74  IBLA  15  (June  24,  1983) 

_D__________A_2'  77  1BLi  ls"  Cov.  16,  1983) 


Where  the  lessee  under  a  noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a  known 
geologic  structure  prior  to  issuance  of  the  lease. 


ADNINISTBATIVE  PRACTICE — Continued 
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submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a  hearing  Mill  be 
ordered  so  that  a  coiplete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

£Sieste_Ci_Grinbera.  71  IELA  180  (July  18,  1983) 


A  decision  of  the  Board  of  Land  Appeals  holding 
that  the  signature  requirement  of  U3  CFR  3111.1-1  (a)  is 
met  when  the  offeror  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  of  the  front  page 
of  the  offer  form,  including  the  signature,  is  not  an 
abrupt  departure  from  other  Board  rulings  nor  a  retro- 
active application  of  a  new  rule,  but  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  to  this  specific  factual  circumstance. 

Richard  F.  Carroll (On  Reconsideration)  ,  7b  IBLA  151 

(Sept.  27,  1983)  "  90  I.D.  132 


where  a  simultaneous  oil  and  gas  lease  application 
is  submitted  by  a  filing  service  on  behalf  of  a  client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Hanagement  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 
13  CFR  1.3  to  represent  the  client  in  an  appeal  to  the 
Board. 

Donald  E.  Hook.  76  IBLA  367  (Oct.  25,  1983) 


Where  a  group  of  simultaneous  oil  and  gas  lease 
applications  was  received  in  Nov.  1982  with  a  single 
check  to  cover  the  filing  fees,  it  was  error  for  the 
Bureau  of  Land  Management  to  deposit  the  check  without 
first  examining  the  applications  to  ascertain  the  ade- 
quacy of  the  amount  of  the  check  as  required  by  43  CFR 
3112.5  (a)  (3)  (1982)  . 

Where  a  check  deposited  improperly  by  the  Bureau 
of  Land  Hanagement  was  returned  as  uncollectible,  it 
was  not  a  debt  due  the  United  States  under  43  CFR 
3112.2-2  (c)  (1982),  and  its  maker  was  improperly  dis- 
qualified from  future  participation  in  the  simultaneous 
oil  and  gas  leasing  program. 

It  was  improper  to  disqualify  a  first-drawn  appli- 
cant in  the  simultaneous  oil  and  gas  leasing  program 
because  his  agent's  check  in  a  previous  drawing  was 
returned  as  uncollectible,  since  under  the  applicable 
regulations  the  check  in  question  should  not  have  been 
deposited  by  the  Bureau  of  Land  Management. 

Charles_ Anderson ,  76  IBLA  102  (Oct.  27,  1983) 


where  bin    uses  a  computerized  economic  analysis  to 
justify  rejection  of  a  desert  land  entry  application, 
BLH  must  explain  the  basis  of  its  analysis  and  data  and 
the  deficiencies  of  the  applicant's  proposal  in  its 
decision  so  that  the  applicant  has  some  basis  for 
understanding  and  accepting  the  rejection  or  appealing 
and  disputing  it. 

•523er_£i_2ad_e£'  77  IBLA  U  (Oct.  31,  1983)  90  I.D.  481 


Where  there  exist  factual  questions  about  the 
location  of  a  subdivisional  corner  in  a  dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a  hearing 
pursuant  to  13  CFR  1.115  to  resolve  these  questions. 

EiSSE_Ai_§wan_et_uxi,  77  IBLA  99  (Nov.  la,  1983) 


In  the  absence  of  specific  rules  governing 
reevaluation  of  an  Indian  school  construction  funding 
application,  the  Bureau  of  Indian  Affairs  will  be  held 
to  the  rules  governing  the  initial  evaluation  of  such 
an  application,  in  order  to  avoid  the  appearance  and 
reality  of  arbitrary,  ad  hoc  decisionmaking. 

Although  true  ex  parte  communications  are  the 
antithesis  of  reasoned,  informed,  and  objective 
decisionmaking,  the  circumstances  of  this  case  do  not 
permit  a  finding  that  the  proceeding  before  the  Bureau 
of  Indian  Affairs  was  impermissibly  tainted  by  ex  parte 
communications. 

Pueblo_of _Lag,ai!.a_2A  Assistant  Sec_£etarj_f or_Indian 
Ill3irs,~12  IBIA  80~(Dec.~77  1983)  ~        90  I.D.  521 


In  a  lining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.   Where  the  Administrative  Law 
Judge  incorrectly  states  a  contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a  mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a  discovery, 
a  prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

£§£li!S_Bi nes_L t d..  ,  79  IELA  20  (Feb.  3,  1981) 


where  BLB  uses  a  computerized  economic  analysis  to 
justify  rejection  of  a  desert  land  entry  application, 
BLR  must  explain  the  basis  of  its  analysis  and  the 
deficiencies  of  the  applicant's  proposal  in  its  deci- 
sion so  that  the  applicant  has  some  basis  for  under- 
standing and  accepting  the  rejection  or  appealing  and 
disputing  it.   Sufficient  facts  and  explanations  to 
support  the  decision  must  be  present  before  the  Eoard 
will  affirm  such  a  decision  on  appeal. 

Eavid_V._Udj(,  81  IBLA  58  (Bay  22,  1981) 


Where  a  simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a  known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a  sufficient  record 
to  permit  decision. 

Ii2li_£he mica  1_ Sa les^I nc.. ,  82  IBLA  182  (Aug.  13,  1981) 


SMIJilST  RAT  1 7  E_  PROCEDURE 
(See_alsg  Appeals,  Confidential  Information,  Contests  6 
Protests,  Hearings,  Judicial  Review,  Public  Records, 
Regulations,  Rules  of  Practice — if  included  in  this 
Index. ) 

GENERALLY 

where  a  Native  corporation  has  pending  an  appli- 
cation to  acquire  land,  which  land  was  awarded  to  an 
Alaska  Native  by  BLB  pursuant  to  a  Native  allotment  ap- 
plication, the  Native  corporation  is  a  Farty  adversely 
affected  by  the  decision  of  ELB  and  therefore  has  a 
right  to  appeal  pursuant  to  13  CFR  1.110,  from  the  ELB 
decision  holding  the  Native  allotment  application  for 
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allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

Ouzinkie  Native  Corp.  v.  Edward  Opheii,  Sr.,  45  IBLA 
198~(Jan7  30,  1980) 


It  is  a  proper  exercise  of  discretionary  authority 
for  a  Bureau  of  Land  Nanagement  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a  court  proceeding.   However,  where  the  court  case 
is  remanded  to  the  Depart»ent  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.   where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a  hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

:*§___________._,  45  IBLA  337  (Feb.  7.  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partaent,  and  an  appeal  which  is  limited  to  those 
issues  oust  be  dismissed. 

lexas_Oil____as_Cor__.  46  IBLA  SO  (Feb.  20,  1980) 


Where  Bureau  of  Land  Banagement  determines  that  an 
application  for  a  Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  to  4.452-9. 

Estate_of_Gu__C^_Groat___r.__Viol_t  Roeh 1 ,  46  IBLA  165 
7»ar7  21,  1980) 


The  effect  of  a  timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.   It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  ELM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

SS§i_£2aiea_Ir£i3a.ii°Il_£2i»  a7  IBLA    1S5  (Nay  6,  I960) 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application.  Bureau 
of  Land  Management  should  initiate  a  contest  proceeding 
pursuant  to  U3  CFR  4.451  to  14.452-9. 

Evan_Chukwa)c,  47  IBLA  241  (Hay  13,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.   An  appeal  which  is  limited  to  those  issues 
must  be  dismissed. 

MiIiia.I_E__Je__e_s__J____Wi_lia_____J_ff_rs,  49  IBLA  264 
(Aug.  18,  1980) 


AE BIN IS_R ATI? E_ PROCEDURE — Continued 
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The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  by  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
must  be  dismissed. 

Ja_________a_ned_et_al_,  50  IBLA  416  (Oct.  24,  1980) 


Any  document  which  is  sent  by  certified  mail  to 
an  individual  at  his  record  address  is  considered  to 
have  been  served  at  the  time  of  return  by  the  pos* 
office  of  the  undelivered  certified  letter,  such  con- 
structive service  being  equivalent  in  legal  effect  to 
actual  service  of  the  document. 

iAU_Sabin,    51    IBLI    226     (Dec.    15,    1980)  87    I.E.    610 

Betty  Alexander.  53  IBLA  139  (Bar.  9,  1981) 


"Service."   Where  BLB  sends  a  copy  of  its  decision 
to  an  adversely  affected  party  at  his  address  of  record 
on  Sept.  21;  where  additional  information  containing 
the  party's  more  recent  address  is  filed  with  BLB  on 
Oct.  5;  and  where  BLB  receives  the  mailed  copy  tack  as 
undeliverable  on  Oct.  16  tut  does  not  mail  another  copy 
to  the  more  recent  address,  BLB  has  not  mailed  a  copy 
to  the  party's  last  address  of  record,  and  there  is  no 
"service"  under  43  CFR  1810.2.   Where  BLB  has  never 
served  a  copy  of  its  decision  on  an  adversely  affected 
party,  the  time  for  this  party  to  appeal  has  never  com- 
menced, and  the  decision  is  not  effective  _er  43  CFR 
4.21(a). 

Estate  of  Glenn  F.Coy.  Resource  Service  Co.,  Inc., 


52  IBLA  182  (Jan.  26,  1981) 


88  I.E.  236 


Where  a  party  holding  an  interest  in  property 
which  may  be  adversely  affected  by  the  granting  of  a 
Native  allotment  points  out  facts  of  record  indicating 
that  the  Native's  use  of  the  property  may  not  have  been 
continuous  or  exclusive  for  5  years  and  that  the  claim 
may  have  been  abandoned,  the  matter  will  be  referred  to 
the  Hearings  Division  for  a  hearing  before  an  Adminis- 
trative Law  Judge  to  inquire  into  the  circumstances 
surrounding  this  occupancy. 

ilies____ i._e_ ______ .  ,  52  IBLA  222  (Jan.  30,  1981) 


In  order  to  sustain  a  charge  that  land  embraced 
within  a  mining  claim  is  not  held  in  good  faith  for 
mining  purposes  the  evidence  relating  to  the  mineral 
claimant's  lack  of  good  faith  must  te  clear. 

^ILitS^_siates_v.__ir_i___rowe_l___d    Belinda.Prowell , 
52    IELA~256     (Feb.    6~7    1981) 


Pursuant  to  43  CFR  2631.1,  the  Bureau  of  Land  Ban- 
agement  may  properly  require  an  applicant  for  patent 
under  sec.  321(b)  of  the  Transportation  Act  of  1940, 
49  U.S.C.  «  65(b)   (1976),  to  provide  specific  proofs 
of  conveyances  and  transfers  of  title. 

Southern  Pacific  Transportation  Co..  B.  K.  Herndon , 
54~IELA  174  (Apr.  21,  1981) 
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Guidelines  issued  under  BLR  Hanual  sec.  1791  relat- 
ing to  preparation  of  an  environmental  analysis  record 
with  regard  to  a  proposed  timber  sale  are  not  the  type 
of  material  required  by  5  U.S.C.  <  552(a)  (1)  (D)  to  be 
published  in  the  Federal  Register  and  as  such  are  not 
binding  on  BLI1. 


Lane  County  Audubon  Society. 
1981) 


55  IBLA  171  (June  11, 


ADHIHISTRATIVE  PROCEDURE- -Con tinned 

GENERALLY — Continued 

A  notice  of  appeal  inst  -be  filed  within  30  days 
after  appellant  is  served  with  the  decision  froi  which 
he  is  appealing.   when  a  party  does  not  appeal,  the 
doctrine  of  administrative  finality,  the  administrative 
equivalent  of  res  judicata,  generally  tars  considera- 
tion of  the  same  issue  in  a  later  appeal. 

Virgil  V.  Peterson.  66  IBLA  156  (Aug.  10,  1982) 


Under  U3  CFR  1.U10,  a  party  must  be  adversely 
affected  by  a  decision  of  an  officer  of  the  Bureau  of 
Land  Hanagement  in  order  to  have  the  right  to  appeal  to 
the  Board  of  Land  Appeals. 

California  State  Lands  Commission.  58  IBLA  213 
(Sept.  29,~198lf 

James,  H.  .Chudnow  et  al,,  70  IBLA  71  (Jan.  11,  1983) 


Service  of  a  BLH  decision  is  accoaplished  when  it 
is  delivered  to  the  addressee's  last  address  of  record 
by  certified  mail  and  such  delivery  is  substantiated  by 
postal  authorities,  regardless  of  whether  it  was  in 
fact  received  by  the  person  to  whom  it  was  addressed, 
and  the  prescribed  period  for  initiating  an  appeal  from 
such  decision  commences  on  the  date  of  such  delivery. 

tiliiaS_Barlow,  58  IBLA  385  (Oct.  21,  1981) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  that 
portion  of  a  State  Director's  decision  which  implements 
an  order  issued  personally  by  the  Secretary  of  the 
Interior  in  his  capacity  as  chief  executive  officer  of 
the  Department  and  the  appeal  will  be  dismissed  insofar 
as  it  relates  to  this  issue. 


Cascade  Holistic  Economic  Consultants  et  al. 
293~(Dec.  18,"l98l) 


60  IBLA 


Substitution  of  Administrative  Law  Judges  after 
an  administrative  hearing  does  not  render  invalid  a 
decision  or  order  based  on  the  hearing. 


United  States  v.  Perry  L.  Jones.  Chgt  C_ 
67  IBLA  225  "(Sept.  23,  1982) 


.Smith, 


Hhen  the  Secretary  changes  his  construction  of  an 
ambiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Affiliates  C  Coal  Leasing.  H-369U5  (Eec.  6, 
1982)  89  I.D.  610 


Any  document  which  is  sent  by  certified  mail  to  an 
individual  at  his  record  address  is  considered  to  have 
been  served  at  the  time  of  return  by  the  Postal  Service 
of  the  undelivered  certified  letter,  such  constructive 
service  being  equivalent  in  legal  effect  to  actual  ser- 
vice of  the  document. 

Although  the  Postal  Service  is  the  agent  of  ELH 
to  deliver  written  communications  to  the  address  of 
record  of  an  applicant,  where  the  applicant  changes  his 
address  giving  notice  only  to  the  Postal  Service  and 
not  to  BLH,  the  Postal  Service  then  becomes  the  agent 
for  the  applicant  who  must  bear  the  responsibility  and 
consequence  for  failure  of  the  Postal  Service  to  prop- 
erly deliver  mail  from  BLH  to  the  changed  address, 
where  the  mail  was  originally  properly  dispatched  to 
the  address  of  record  of  the  applicant. 


Ultimate  control  of  the  disposition  of  public 
lands  and  resources  belongs  to  Congress,  and  the 
responsibility  of  the  Interior  Department  is  to 
administer  them  in  accordance  with  the  dictates  of  the 
legislative  branch.   The  Eoard  is  obliged  to  affirm 
BLM's  declaration  of  mining  claim  abandonment  and 
voidance,  irrespective  of  appellant's  argument  that 
such  result  is  contrary  to  other  policies  legislated  by 
Congress,  where  appellant  has  not  complied  with  the 
clear  requirements  of  the  FLPHA  recordation  provision. 


Frank  C.  Lytle.  III.  69  IBLA  210  (Dec.  16,  1982) 


The  Board  of  Indian  Appeals  will  dismiss  as  moot 
any  case  in  which  no  controversy  remains  between  the 
parties. 

Edmond  H.  Burns,  Hark  Hammons  v.  Anadarko  Area  Director , 
JL9isIu_of_Indian_ Affairs,  11  IBIA  40  (Jan.  la,  1983) 


Ri_C._Wil.cox,  63  IBLA  19  (Mar.  26,  1982) 


A  decision  of  a  district  manager  involving  the 
exercise  of  administrative  discretion  in  the  fulfill- 
ment of  the  purposes  of  the  Taylor  Grazing  Act, 
M3  U.S.C.  «  315a  (1976),  will  be  affirmed  where  there 
is  a  rational  basis  for  the  action,  and  where  appellant 
has  not  shown  by  a  preponderance  of  the  evidence  that 
the  action  was  arbitrary  or  capricious. 

Art (Appellant)  . Bureau  of  Land  Hanagement 

(Respondent) .  Daniel  Russell  (Intervenor) .  6U  IBLA 
293  (June  7,  1982) 


So  long  as  a  departure  from  prior  practice  is 
clearly  explained  and  shown  to  be  neither  arbitrary  nor 
capricious,  the  Department  has  full  authority  tc  cor- 
rect prior  erroneous  interpretations  of  law. 

United  Indians  of  All  Tribes  Foundation  v.  Acting 

Deputy  Assistant  Secretary — Indian  Affairs (Opera- 

tJOBS)  .  11  IEIA  226~July  5,  1981) 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a  regulation  where  appellant 
has  not  shown  how  the  appealed  decision  applied  or 
implemented  the  regulation. 


£o_22___ td_ ,  7U  IBLA  139  (July  6,  1983) 


90  I.D.  289 
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GENERALLY — Continued 

Where  documents  sent  to  a  prospective  oil  and  gas 
lease  offeror  are  returned  because  the  addressee  has 
■oved,  and,  on  appeal  from  a  rejection  of  his  applica- 
tion for  failure  to  submit  an  offer  and  tender  the 
first  year's  rental,  the  applicant  establishes  that  he 
had  left  a  current  forwarding  address  with  the  postal 
authorities,  the  provisions  of  43  CFR  1810.2(b)  relat- 
ing to  constructive  receipt  do  not  apply,  and  the 
rejection  of  the  application  will  be  reversed. 

Li_Lee_Hor schaa n ,  74  IBLA  360  (July  28,  1983) 


When  deciding  whether  issuance  of  a  sodium 
prospecting  permit  is  appropriate,  the  Bureau  of  Land 
Management,  as  the  delegate  of  the  Secretary,  is 
entitled  to  rely  on  the  reasoned  opinion  of  funerals 
Hanagement  Service  as  its  technical  expert.   A  mineral 
determination  made  by  Minerals  Management  Service  will 
not  be  disturbed  in  the  atsence  of  a  clear  and  definite 
showing  of  error. 

Delta_Chemical_Co.,  76  IBLA  111  (Sept.  21,  1983) 


An  organization  appealing  a  Bureau  of  Land  Manage- 
ment decision  will  be  considered  a  "party  to  a  case" 
having  standing  to  appeal  an  adverse  decision  of  an 
officer  of  the  Bureau  of  Land  Hanagement  where  the 
organization  uses  the  lands  in  question  and  actively  and 
extensively  participates  in  the  formulation  of  land  use 
plans  for  the  lands  in  question. 

Desert  Survivors.  80  IBLA  111  (Apr.  3,  1981) 


Where  a  1974  decision  to  issue  a  highway  right- 
of-way  is  not  challenged  on  appeal  until  1980,  the 
doctrine  of  administrative  finality  bars  consideration 
of  the  legal  basis  for  the  197U  right-of-way  grant. 

Bering  Straits  Native  Corp..  Council  native  Corp., 
83  IBLA  280  (OctT  257  1984) 


ADJUDICATION 

The  Board  of  Land  Appeals  is  obliged  to  consider 
everything  contained  in  the  record  in  determining  all 
matters  relevant  to  the  disposition  of  an  appeal. 

Mi_Si_Mack,    45    IBLA    99     (Jan.    17,    1980) 


AJU3Ii!ISTRJTJVE_PROCfD0RE — Continued 

ADJUDICATION — Continued 

examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

Ji2.iI§5_S.ta.tes_v_._Gerald_Hess,  46  IBLA  1  (Feb.  13,  1980) 


The  BLM  may  not  summarily  reject  a  mineral  patent 
application  on  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

Big  Horn  Limestone  Co..  46  IBLA  98  (Feb.  28,  1980) 


Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a  conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  ry  the  making  of  a  valid  location." 

Upjted  States  v.  Catkin  Bohme  et . al, ,, United  States  v. 
Exxon  Corp,  et  al,.  ]Jnited_States  v.  Aidabelle  Brown 
et~_al..,~48  liLA~267~(June  30,  19807  "       ~87  I.L.  248 


Where  the  Bureau  of  Land  Management  rejects  a 
competitive  oil  and  gas  lease  offer  as  too  low  and 
provides  no  factual  explanation  to  the  offeror  and 
where  it  appears  from  the  record  that  the  decision 
was  not  based  on  a  reasoned  evaluation  of  the  facts, 
the  offeror  is  entitled  to  read  judication  of  the  bid. 
The  case  will  be  remanded  to  BLM  for  read judicat ion 
where  subsequent  justification  for  the  rejection  sub- 
mitted to  the  Board  of  Land  Appeals  is  insufficient  to 
permit  reevaluation  of  the  bid  by  the  Board  on  appeal. 

11 tes_Pe t r ole u m_Cor£. ,  51  IBLA  181  (Dec.  2,  1980) 


It  is  not  necessary  to  make  a  separate  ruling  on 
each  finding  of  fact  and  conclusion  of  law  proposed  by 
the  parties  to  an  administrative  proceeding.   It  is 
sufficient  if  the  decision  summarizes  the  controlling 
principles  of  law  and  the  facts  relative  thereto  as 
established  by  the  evidence  adduced. 

Uniled_States_vi_Graham_R^_Corns,  53  IELA  5  (Feb.  26, 
1981) 
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JSiS2*l!l_C°£Ei .  "5  IB!*  159  (Jan.  23,  1980)   87  I.D.  14 


Where,  in  the  hearing  of  a  mining  claim  contest  in 
which  the  presence  of  a  mineral  deposit  within  the  lim- 
its of  a  claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 


Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U-S.C.  4  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 


iJ£n_Ml lh •    53    IBLA    192     (Mar.    17,    1981) 


88  I.L.  369 


Robert  E.  Fennell,  Clair  B.  Colburn.  d.t.a.  Colfensch 
«ii!lia_2§sln7~56  IELA  43  (July  8,  1981)"" 

John  Mu££kX^_J*alter_Ci_Henderson,  58  IELA  75  (Sept.  22, 
19817 


Fahey  Group  Bines,  Inc..  58  IBLA 


(Sept.  24,  1981) 


Idaa£_!!i  Cook.t_Marlene  Cook,  58  IBLA  358  (Oct.  20, 
1981) 
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_____________E2__«  61  IBLA  163  (Jan.  25,  1982) 

_i______°°___»  62  IBLA  9  (Feb.  23,  1982) 

_E_A__£______i_E»    62    IBLA    22U     (War.    10,    1982) 

_i__e_______i__i»    62    IBLA    378     (Bar.    24,    1982) 

Thomas_Gi_Hason_et_ali,    64    IBLA    104     (Hay    17,    1982) 

Iienna_Silver_Mines_Coix_Inc,    67    IBLA    130     (Sept.    16, 

1982)" 

_°_fi_____2_.  68  IBLA  206  (Nov.  10,  1982) 

__i__fi__E______»  68  IBLA  390  (Hov.  2S,    1982) 

Estate_of_Wogdie_Nichgls,  69  IBLA  382  (Jan.  4,  1983) 

Inez_HcDor»ani_Audrei_Pil;jer;,  72  IBLA  383  (Hay  5,  1983) 

_______,___2§_x___Ei______2__.  72  IBLA  395  (May  5,  1983) 

__2E3__£______-2__.  73  IBLA  104  (Hay  23,  1983) 

Hug b ug._Mi ni ja_Co.  ,  73  IBLA  270  (June  7,  1983) 

__E2i______2_3»  73  IBLA  280  (June  7,  1983) 

_____i_i__.__2_>  73  IBLA  2Ba  <June  7,  1983) 

________e_____£_i___;___-  73  IBLA  311  (June  7,  1983) 

_____________'  73  IBLA  315  (June  7,  1983) 

Paul_Pi_S»i t h_et_ali ,  73  IELA  336  (June  8,  1983) 

______££____»  73  IBLA  386  (June  15,  1983) 

£______._______ t_Co.  ,  7a  IELA  163  (July  12,  1983) 

_E_______i2E___iii_,__E___!i___EE_ii____i2E  t    7n  IBLA 

201  (July  18,  1983) 

__°__E______I!__e____E_»  74  IBLA  213  (July  18,  1983) 

_<i_._____i__E §isx_ Inc. ,  74  IBLA  217  (July  18,  1983) 

_£_fi__B___2_<  7U  IBLA  367  (July  28,  1983) 

£_E_e_£2___E»  74  IBLA  397  (Aug.  2,  1983) 

_________E__2£E_»  75  IBLA  57  (Aug.  5,  1983) 

£__i____________i_ifi______fi_.  75  IBLA  76  (Aug.  10,  1983) 

___2_______E__»  75  IBLA  149  (Aug.  18,  1983) 

__i___2___.i_______2__i'  75  IBLA  262  (Aug.  26,  1983) 

_°2£__i__E______ .  76  IBLA  53  (Sept.  19,  1983) 

_2__E_____M____§.  76  IBLA  99  (Sept.  21,  1983) 

___Ei_§____2____E_________°.  76  IBLA  107  (Sept.  21, 

1983) 

______________££#  76  IBLA  188  (Oct.  6,  1983) 

_2________i__fi_ »  76  IBLA  218  (Oct.  17,  1983) 

Crow nite_Cgrp_ii_Amer ican_Pumice_Productsx_Inc_.  ,  76  IBLA 
236  (Oct.  17,  1983) 

A22iI_£ie£jS52fi.n_lJ.EJ!2  _1  •     76  IBLA  357  (Oct.  24,  1983) 

_2_e_______i_i____2_»  77  IBLA  235  (Nov.  29,  1983) 


___i_I_l__Ii_I_£fS_I£__I — Continued 

»D JUDICATION — Continued 

Where  the  holder  o£  a  coal  prospecting  permit 
completes  his  exploration  and  applies  for  a  prefer- 
ence right  coal  lease  in  1971,  the  application  Bust 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations,  amended  in  1976 
and  1979,  « i t h  retroactive  effect. 

_§___;______  ____ ,  53  IBLA  300  (Mar.  24,  1981) 


Where  a  Native  allotment  application  declares 
that  the  applicant  first  initiated  use  and  occupancy 
after  the  date  that  the  land  was  segregated  fro.  appro- 
priation by  the  filing  of  a  selection  application  by 
the  State  of  Alaska,  allowance  of  the  Native  allotment 
application  is  precluded  as  a  aatter  of  law  and  may  be 
properly  rejected  without  a  hearing. 

Roseljn  Isaac (On_Reconsideratign]_,  53  IBLA  306 

"(HarT  25,  1981)"" 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  teen  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reasons  for  modification  or  reversal. 

_i___E__________°__»  54  IBLA  242  (Apr.  27,  1981) 

88  I.C.  490 

Cregon_Wilderness  Cgalrtion,  71  IBLA  67  (Feb.  22, 
198  3J" 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLH  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

If  ELH  determines  that  a  Native  allotment  applica- 
tion that  conflicts  with  a  state  selection  application 
may  be  allowed  without  a  Government  contest  against  the 
Native  allotment  applicant,  it  must  notify  the  State  of 
Alaska  of  this  determination.   Upon  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  initiate  a  private  contest  within  the  time  period 
prescribed  in  the  notice,  or  it  may  appeal  the  decision 
of  BLH,  after  it  becomes  final,  to  this  Board.   If  the 
Board  concludes  that  the  Native's  application  is  defi- 
cient, it  will  order  the  initiation  of  a  Government 
contest.   But  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  issuance  of  a  patent,  if 
all  else  be  regular. 

£_J)iel_Jgnansen (On  Reconsideration),  54  IBLA  295 

(Apr.  29,  1981) 

__£______ -_lsEi___ii  (On  Reconsideration).  66  IELA  367 

"(Aug.  27,  1982) 


J'j 


A__I_I_T___IJE_P_OCE_U__- -Continued 

AD JUDICATION — Continued 

Where  a  Native  allotment  application  declares  that 
the  applicant  first  initiated  use  and  occupancy  after 
the  date  that  the  land  was  withdrawn  for  lighthouse 
purposes,  allowance  of  the  Native  allotment  application 
is  precluded  as  a  matter  of  law  and  may  be  properly 
rejected  without  a  hearing. 

Stanislaus_nike,  56  IBLA  69  (July  10,  1981) 


While  the  Board  of  Land  Appeals  will  give 
"considerable  deference"  to  Bureau  of  Land  Management 
designations  of  Wilderness  Study  Areas  if  thorough  in- 
vestigation underlies  the  Bureau's  decision,  where  an 
appellant  can  specifically  and  convincingly  show  that 
there  is  sufficient  reason  to  change  the  Bureau's  deci- 
sion, the  Board  must  resolve  the  issue  in  favor  of 
appellant.   Such  is  the  case  where  appellant  has  con- 
vinced the  Board  that  the  designated  Wilderness  Study 
Area  is  not  "wilderness,"  as  that  term  is  described 
in  16  U.S.C.  t  1131(c)  (1976),  by  submitting  detailed 
maps  and  photographs  showing  the  adverse  impact  of 
appellant's  open-pit  mining  operation  on  the  area. 

Snion__il_Co_,  56  IBLA  206  (July  22.  1981) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the 
subject  of  determination  during  the  inventory  process 
of  the  wilderness  program;  the  effect  of  future  or 
potential  activities  is  properly  analyzed  in  the  study 
phase. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

M2Aon_0il_C___ L22_I§£onsi deration].,    58    IBLA    166 

(Sept.  28,~1981) 


Although  BLH  may  properly  reject  a  noncompetitive 
oil  and  gas  lease  offer  for  failure  to  disclose  other 
parties  in  interest  pursuant  to  43  CFR  3102.7  (1979) , 
or  because  of  a  multiple  filing  in  violation  of  43  CFB 
3112.5-2  (1979),  such  a  decision  must  be  supported  by 
facts  of  record.   In  the  absence  of  such  evidentiary 
support,  the  Board  will  set  aside  the  decision  and 
remand  the  case  to  BLH  for  further  consideration  and 
preparation  of  a  proper  record. 

Tommy._Li_Ly.nn,  60  IBLA  <47  (Nov.  17,  1981) 


In  enacting  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976  (43  U.S.C.  *  1744  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  to  show  that 
the  claim  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a  conclusive  presumption  of  abandonment. 

Lo___o_u_,  b2    IBLA  27  (Feb.  24,  1982) 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 


*E_INIS_RATI______CEDU__--Continued 

ADJUDICATION — Continued 


Edward  H.  Howe.  Fred  Huff,  Gerald,  AT  Strauss.  76  1BLI 
27  (Sept.  8,  19837 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLH  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

Victor  A.  Anahonak  (On  Reconsideration) ,  64  IELA  289 
(June  4,  19827" 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land. 

W i 11 iaj_B__ lenn_so______ ,  66  IBLA  38  (July  23,  1982) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

JSenn_cot__Cor__,  66  IBLA  249  (Auj.  17,  1982) 


A  decision  becomes  final  when  the  appeal  period 
has  run  and  the  Bureau  of  Land  Hanagement  may  recon- 
sider and  amend  a  decision  pursuant  to  a  petition  for 
reconsideration  filed  during  the  appeal  period. 

Tom ________ ford,  71  IBLA  29  (Feb.  16,  1983) 


In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a  limitation  on  the  scope 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a  duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.   Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a  preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

United__tate__Fish_6  Wildlife  Service.  72  IELA  218 
(Apr.~25.  1983)" 


Molt er ________ ,  62  IBLA  274  (Mar.  15,  1982) 

John_W__B__c__et_al_,  63  IBLA  165  (Apr.  6,  1982) 
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ADMI1IISTRATIVE  F ROCEDURE--Con t in ued 


ADJUDICATION — Continued 


ADMINISTRATIVE  LAS  JUDGES 


In  a  government  contest  of  an  association  placer 
mining  claim  on  a  charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  *  28  (1976),  each 
co-owner  of  the  claim  is  an  indispensable  party  to  the 
proceeding,  and  a  failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a  decision 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a  mere  nullity  and  of  no  effect.   Union_Oil_Cg__gf 
Califor nia__ISuEp.il.,  72  I.E.  313  (1965)~is  overruled  and 
rescinded  on  this  point. 

United  States  v.  Energy  Resources  Technology  Land,  Inc., 
et__l_,  7U  IELA  117  (June  30,  1983) 


When  a  party  to  an  Indian  probate  proceeding 
appears  without  an  attorney,  the  Administrative  Law 
Judge  has  a  duty  not  to  be  a  mere  umpire,  but  to  see 
that  all  relevant  facts  are  developed. 

Where  a  party  to  an  Indian  prolate  proceeding  was 
not  represented  by  counsel  and  was  obviously  unprepared 
for  proper  presentation  of  testimony  and  ignorant  of 
significance  of  the  facts,  the  Administrative  Law  Judge 
had  the  duty  to  see  that  all  relevant  facts  and  circum- 
stances, both  favorable  and  unfavorable  to  the  parties, 
were  brought  out. 

Estate  of  Cecelia  Hummingbird  French,  8  IEIA  102 
"(June  20,  1980) 


Where  a  Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a  State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.   The  Bureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a  party  to  such  contest. 

Mii£gI_liiM§_i9S_£g£°S§ideration_,  77  IBLA  321  (Dec.  1, 
1983) 


In  civil  penalty  proceeding  concerning  an  alleged 
violation  of  the  Eagle  Protection  Act,  proof  of  conduct 
in  violation  of  the  Act  must  appear  of  record.   where 
the  record  fails  to  establish  proof  of  an  offer  to  sell 
an  artifact  agreed  to  be  an  eagle,  there  is  no  basis 
for  assessment  of  a  civil  penalty. 

in_el___ne__v__U._S_  F ish_5_Wildlif e_Ser vice,  t    CHA  25 
(July  1,  198C) 


Although  true  ex  parte  communications  are  the 
antithesis  of  reasoned,  informed,  and  objective 
decisionmaking,  the  circumstances  of  this  case  do  not 
permit  a  finding  that  the  proceeding  before  the  Bureau 
of  Indian  Affairs  was  impermissibly  tainted  by  ex  parte 
communications. 

Pueblo  of  Laguna  v.  Assistant  Secretary  for  Indian 
Affairs,  12  IBIA  80  (Dec.  7,  1983)         "  90  I.D.  521 


On  appeal  from  or  review  of  the  initial  decision, 
the  agency  has  all  the  powers  which  it  would  have  in 
making  the  initial  decision.   The  powers  of  an  agency 
reviewing  an  initial  or  recommended  decision  of  an 
Administrative  Law  Judge  are  greater  than  those  of  an 
appellate  court  reviewing  the  decision  of  a  trial  judge. 


United  States  v.  Dunbar  Stone  Co. 
1981) 


56  IELA  61  (July  10, 


Under  5  U.S.C.  <i  50U  (1982)  and  U3    CFR  U.603, 
18  FR  17596  (Apr.  25,  1983),  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5  U.S.C.  *  551  (1982).   Eecause  there 
is  no  statutory  requirement  that  a  mining  claim  contest 
be  conducted  under  5  U.S.C.  $  55U  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

JSay_c.ee  Ben tonite_Cor__ ,  79  IBLA  182  (Feb.  28,  1981) 

91  I.D.  138 


Substitution  of  Administrative  Law  Judges  after 
an  administrative  hearing  does  not  render  invalid  a 
decision  or  order  based  on  the  hearing. 

In  order  to  sustain  a  charge  that  an  Administra- 
tive Law  Judge  should  be  disqualified  or  his  decision 
set  aside  because  of  bias,  a  substantial  showing  of 
personal  bias  must  be  made.   An  assumption  that  he 
might  be  predisposed  in  favor  of  the  Government  is  not 
sufficient. 


United  States  v.  Perry  L.  Jones,  Chet  C. 
67  IELA  225  (Sept.  23,  1982) 


.Smith, 


where  an  applicant  for  a  trade  and  manufacturing 
site  alleges  that  she  timely  mailed  a  notice  of  appeal 
of  a  decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Bureau  of  Land  Management 
office,  the  applicant  must  bear  the  consequences. 

Donna_J__Waidtlow,  82  IBLA  2H7  (Aug.  28,  198H) 


It  is  net  reversible  error  for  an  Administrative 
Law  Judge  to  supplement  the  record  by  receiving  evi- 
dence after  the  close  of  the  hearing  in  order  tc  render 
a  fully  informed  initial  decision,  where  the  party 
objecting  to  the  admission  of  the  additional  evidence 
is  given  an  opportunity  to  comment  on  and  challenge 
such  evidence. 


An  application  for  a  Dative  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  State  selection  application,  it  is  improper,  as  a 
general  matter,  to  reject  the  application  without 
affording  the  applicant  notice  and  opportunity  for  a 
hearing. 


l.Sii£<._stiJ^es_v___i_._or__a__ej__l_Co_,  67  IBLA  27« 
(Sept.  28,  1982) 


An  Administrative  Law  Judge  has  the  authority  to 
permit  the  use  of  interrogatories  and  requests  for 
production  of  documents  in  a  Government  mining  contest. 

Dj.ited_St_tes_v__Pij_tsbur_b__PacifJ_c_Coi,  68  IELA  3U2 
(Nov.  22,  1982)  "  89  I.D.  586 


2lS-.2-l-._-l-l--Se.j_,  8U  IELA  150  (Dec.  12,  198«) 
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ADMINISTRATIVE  PROCEDURE — Continued 


ADMINISTRATIVE  LAW  JUDGES — Continued 


ADMINISTRATIVE  PROCEDURE  ACT — Continued 


When  the  Board  of  Indian  Appeals  finds  that  the 
decision  in  an  appeal  requires  further  extensive  analy- 
sis of  Federal  and  state  law,  the  case  will  be  remanded 
or  referred  to  an  Administrative  Law  Judge  familiar 
with  the  legal  issues. 

E§tate_of_Ja^es_WeraY__Pekah,  11  IBIA  237  (July  6,  1983) 


Sec.  310  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  143  U.S.C.  4  1740  (1976),  does  not  require 
that  the  policy  and  procedures  of  the  Wilderness  Inven- 
tory Handbook  te  promulgated  as  rules  and  regulations 
pursuant  to  sec.  4  of  the  Administrative  Procedure  Act, 
5  O.S.C.  *  553  (1976). 

Kenneco t t_Cor£.. ,  66  IBLA  219  (Aug.  17,  1982) 


Where  the  Bureau  of  Land  Management  refers  a  com- 
plaint about  the  issuance  of  a  crossing  permit  under 
13  CFR  1130.1-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

Jong§_S_Sandy._Livestockx_Inci,  75  IBLA  10  (Aug.  5,  1983) 


Guidelines  issued  by  Geological  Survey,  dated 
Apr.  23,  1980,  fixing  the  amount  of  a  coal  lease  bond 
at  three  times  monthly  production,  are  not  subject  to 
the  notice  and  comment  provisions  of  5  U.S.C.  4  553(b) 
(1976). 

£«££idae_Bi n ina_COj. ,  7a  IBLA  26  (June  24,  1983) 


The  failure  of  an  Administrative  Law  Judge  to  give 
proper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a  party's  failure  to  attend  the  hearing 
and  to  present  evidence. 

Estate_of_Richard_Evans_Walker,  12  IBIA  11  (Oct.  28, 
1983) 


Although  unorthodox  methods  of  conducting  hearings 
in  Indian  probate  proceedings  are  not  encouraged,  when 
circumstances  beyond  the  control  of  the  parties  or 
Judge  necessitate  unusual  procedures,  the  Administra- 
tive Law  Judge  bears  an  additional  responsibility  to 
ensure  that  all  parties  are  fully  heard  and  that  the 
Department's  trust  responsibility  is  properly  dis- 
charged. 

Ista te_of _Jesse_Pa wnee ,  12  IBIA  277  (June  11,  1981) 


ADMINISTRATIVE  PROCEDURE  ACT 

Approval  of  decedent's  will  which  omits  appellee 
from  inheritance  precludes  consideration  by  the  Depart- 
ment of  appellee's  tardy  claims  that  decedent  was  her 
father,  since  5  U.S.C.  4  557(c)   (1976)  (Administrative 
Procedure  Act)  limits  findings  to  those  questions  nec- 
essary to  the  disposition  of  the  pending  matter  at 
issue. 


Sees.  102(a)(5),  202(a),  202(f),  and  309(e) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
13  U.S.C.  44  1701(a)(5),  1712(a),  1712(f),  and  1739(e) 
(1976),  do  not  require  that  the  policy  and  procedural 
clarifications  of  the  Wilderness  Inventory  Handbook  as 
expressed  in  OAD  78-61,  Changes  2  and  3,  be  subject  to 
public  notice  and  review.   OAD  78-61,  Changes  2  and  3, 
are  within  the  exception  of  sec.  1  (a)  of  the  Adminis- 
trative Procedure  Act,  5  U.S.C.  *  553  (1976) ,  providing 
that  interpretative  rules,  general  statements  of 
policy,  or  rules  of  agency  organization  procedure,  or 
practice  are  not  required  to  be  promulgated  as  formal 
regulations. 

Bed_Rock_l2» heelers,  75  IBLA  110  (Aug.  17,  1983) 


Under  5  U.S.C.  4  501  (1982)  and  13  CFR  1.603, 
18  FR  17596  (Apr.  25,  1983),  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5  U.S.C.  4  551  (1982).   Because  there 
is  no  statutory  requirement  that  a  mining  claim  contest 
be  conducted  under  5  U.S.C.  4  551  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

JS3V.cee_Bentonite_Cor£.,  79  IBLft  182  (Feb.  28,  1981) 

91  I.D.  138 


Estate  of  Charles  Hall,  Sr, 


IBIA  53  (Mar.  28,  1980) 


ADMINISTRATIVE  RECORD 


The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,  prosecution,  and  deciding 
of  mining  contest  cases  are  in  full  compliance  with  the 
Administrative  Procedure  Act. 

HDii.S3_States_y^_JoseEh_Ji_Seg_na_et_ali,  19  IBLA  73 
(July  22,  1980) 


Due  process  consists  of  notice  and  an  opportunity 
for  hearing.   Although  the  contestee  in  a  Government 
contest  proceeding  under  the  Administrative  Procedure 
Act  has  a  right  to  be  represented  by  counsel,  due  pro- 
cess does  not  require  that  the  Department  of  the 
Interior  hold  a  second  hearing  because  appellant  did 
not  avail  himself  of  that  right  at  the  first  hearing. 

M°ii§3_S tat es_vi_ J ack_ McLean,  50  IBLA  290  (Oct.  7,  1980) 


When  new  procedural  requirements  are  imposed 
during  the  pendency  of  an  appeal  which  render  the 
administrative  record  previously  prepared  by  the  Eureau 
of  Indian  Affairs  insufficient  for  full  administrative 
review,  the  Eoard  of  Indian  Appeals  will  give  the 
Bureau  an  opportunity  to  supplement  the  record  and  to 
demonstrate,  if  possible,  that  all  substantive  require- 
ments were  met. 

Cheyenne  S  Arapaho  Tribes  of  Western  Oklahoma  y.  Deputy 

Ass't  Secretary—Indian  Affairs (Operations) ,  Reading  6 

Bates  Petroleum  Co..  S  Woods  Petroleum  Corr. |Cji_Recon- 

si^Siaticnl,  12  IBIA  -211  (May  18",  1981)     91  I.D.  229 


ADMINISTRATIVE  REVIEW 

The  right  of  appeal  is  limited  to  a  party  to  a 
case  adversely  affected  by  a  decision  of  the  Eureau  of 
Land  Management,  and  an  appeal  from  a  timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a  protest.   However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Eoard,  no  purpose  would  be  served 
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ADMINISTRATIVE  REVIEW— Cont inued 

by  remanding  the  case  and  the  Board  will  consider  the 
natter  on  its  merits. 

JMli§_iidams_et_al._,  45  IB1A  252  (Feb.  4,  1980) 


Where  oil  and  gas  lease  offers  have  been  rejected 
because  of  a  moratorium  on  the  leasing  of  the  subject 
lands  which  was  imposed  by  the  direct  order  of  the  Sec- 
retary of  the  Interior,  and  the  rejected  applicant  has 
filed  suit,  now  pending,  for  judicial  review  of  the 
legality  of  the  Secretary's  order,  and  also  makes  a 
contemporaneous  appeal  to  the  Board  of  Land  Appeals, 
the  Board  will  not  await  the  outcome  of  the  judicial 
proceedings,  but  will  summarily  dismiss  the  appeal. 

Teias_Oil_6_Gas_Cor£i,  46  IBLA  50  (Feb.  20,  1980) 


Where  a  mining  claimant  attempts  to  file  notices 
of  location  for  six  claims  pursuant  to  13  CFR  3833.1-2 
and  tenders  payment  for  filing  costs  in  an  amount 
sufficient  to  cover  only  four  of  such  claims,  BLM  shall 
require  the  claimant  to  select  four  claims  to  which 
the  money  tendered  shall  be  applied.   The  remaining 
two  claims  are  properly  declared  abandoned  and  void 
in  accordance  with  13  CFR  3833.4. 


*  DJ11N  1ST  RATI  VE_  PROCEDURE- -Cont  inued 

ADMINISTRATIVE  REVIEW — Continued 

It  is  net  necessary  to  make  a  separate  ruling  on 
each  finding  of  fact  and  conclusion  of  law  proposed  by 
the  parties  to  an  administrative  proceeding.   It  is 
sufficient  if  the  decision  summarizes  the  controlling 
principles  of  law  and  the  facts  relative  thereto  as 
established  ty  the  evidence  adduced. 


United  States  v.  Graham  R.  Corns.  53  IBLA  5  (Feb. 
1981) 


26, 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  bis  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reasons  for  modification  or  reversal. 

Richard_Ji_leaumont,  54  IBLA  242  (Apr.  27,  1981) 

88  I.D.  490 

Oreaon_Wildejness_Coalition,  71  IBLA  67  (Feb.  22, 
1983J 


S2bSEi_ii_Steele,  46  IBLA  80  (Feb.  22,  1980) 


where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge  decision  holding 
lode  mining  claims  void  for  lack  of  discovery,  and 
appellant  has  made  no  showing  that  the  decision  is  in 
error,  the  decision  may  be  adopted  by  the  Board  of  Land 
Appeals  and  affirmed. 

United  States_v._Keith_Lindsei,  49  IBLA  344  (Aug.  25, 
1980) 

United  States  v.  Russell  and  Lena  Journigan.  59  IBLA 
393  (Nov~107  1981) 


When  a  Bureau  of  Land  Management  decision  declares 
mining  claims  abandoned  and  void  for  failure  to  timely 
file  a  copy  of  evidence  of  assessment  work  or  notice  of 
intention  to  hold  as  required  by  43  U.S.C.  5  1744  (1976) 
(FLPHA)  and  43  CFR  3833.2-1  (a),  and  on  appeal  an  asser- 
tion is  made  that  the  material  was  properly  submitted 
but  under  a  different  spelling  of  the  name  of  the  claims, 
the  decision  may  be  set  aside  and  the  case  remanded  for 
review. 

Eadol£h_Si_Dobnik,  50  IBLA  225  (Sept.  30,  1980) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a  BLfl  decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a  notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  not 
subsequently  challenge  this  decision  by  filing  a  new 
appeal  of  his  own  before  the  Board  for  read  judication 
of  the  same  matter. 

Oonald_Wi_Coieri_Fred_Li_En^lei_dibiai_Resource_Serv 

Cg^i_Inc^. [AEEellants]_i_Alfred_Li_EasterdaiI_Bureau_of 

i;2nd_  Management (Respondents] (On_ J udicial_ Remand]. , 

50  IBLA  306  (Oct.  14,  1980) 


On  appeal  from  or  review  of  the  initial  decision, 
the  agency  has  all  the  powers  which  it  would  have  in 
making  the  initial  decision.   The  powers  of  an  agency 
reviewing  an  initial  or  recommended  decision  of  an 
Administrative  Law  Judge  are  greater  than  those  of  an 
appellate  court  reviewing  the  decision  of  a  trial  judge. 

United_States_Vj_Dunbar_Stone_Co. ,  56  IBLA  61  (July  10, 
19817 


While  the  Board  of  Land  Appeals  will  give 
"considerable  deference"  to  Bureau  of  Land  Management 
designations  of  Wilderness  Study  Areas  if  thorough  in- 
vestigation underlies  the  Bureau's  decision,  where  an 
appellant  can  specifically  and  convincingly  show  that 
there  is  sufficient  reason  to  change  the  Bureau's  deci- 
sion, the  Board  must  resolve  the  issue  in  favor  of 
appellant.   Such  is  the  case  where  appellant  has  con- 
vinced the  Board  that  the  designated  Wilderness  Study 
Area  is  not  "wilderness,"  as  that  term  is  described 
in  16  O.S.C.  *  1131(c)  (1976),  by  submitting  detailed 
maps  and  photographs  showing  the  adverse  impact  of 
appellant's  open-pit  mining  operation  on  the  area. 

Union_0i l_COj ,  56  IBLA  206  (July  22,  1981) 


Where  appellant  disagrees  with  BLM's  decision  to 
designate  an  area  for  limited  use  by  off-road  vehicles 
and  seeks  to  have  his  judgment  substituted  for  that  of 
the  decisionmaker,  his  appeal  will  be  carefully  consid- 
ered, with  due  regard  for  the  public  interest.   However, 
where  the  responsibility  for  making  such  judgments  has 
been  exercised  by  an  officer  duly  delegated  the  author- 
ity to  dc  so,  his  action  will  ordinarily  be  affirmed  in 
the  absence  of  a  showing  of  compelling  reasons  for 
modification  or  reversal. 

John.Schandelmeier,  56  IBLA  284  (July  28,  1981) 


Where,  following  the  contest  of  a  number  of  mining 
claims,  a  decision  is  rendered  by  an  Administrative  Law 
Judge  holding  certain  claims  and  portions  of  claims  to 
be  valid  and  invalidating  the  remainder  for  lack  of 
mineral  or  as  embracing  excess  mineral  reserves,  and 
the  Government  appeals  from  that  decision  but  the  claim- 
ant does  not,  that  decision  will  be  set  aside  and  the 
case  remanded  for  rehearing  on  the  basis  of  a  judicial 
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decision  in  another  case,  iade  while  the  subject  appeal 
was  pending,  that  there  can  be  no  invalidation  of  lining 
clans  by  this  Department  on  a  finding  that  the  clainant 
has  acquired  claims  for  far  lore  mineral  than  the  market 
can  absorb  within  the  foreseeable  future. 

United  States  v.  Oneida  Perlite  Corp..  57  IBLA  167 
(Aug.  27,  1981)  "  88  I.D.  772 


where  appellant  disagrees  with  BLn's  decision  to 
designate  an  area  as  permanently  closed  for  use  ty 
off-road  vehicles  and  seeks  to  have  its  judgment  sub- 
stituted for  that  of  the  decisionmaker ,  the  appeal  will 
be  carefully  considered,  with  due  regard  for  the  public 
interest.   However,  where  the  responsibility  for  making 
such  judgments  has  been  exercised  by  an  officer  duly 
delegated  the  authority  to  do  so,  his  action  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
compelling  reasons  for  modification  or  reversal. 


Inc.,  57  IBLA  28U 


Mag_ic  V<^lley_  Trail  Machine  Ass' 
(Aug7~31,  1981) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the 
subject  of  determination  during  the  inventory  process 
of  the  wilderness  program;  the  effect  of  future  or 
potential  activities  is  properly  analyzed  in  the  study 
phase. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Union  Oil  Co,  ,  (On  Reconsideration)  ,  58  IBLA  166 
(Sept.  28,~1981) 
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Although  BLH  may  properly  reject  a  noncompetitive 
oil  and  gas  lease  offer  for  failure  to  disclose  other 
parties  in  interest  pursuant  to  U3  CFR  3102.7  (1979), 
or  because  of  a  multiple  filing  in  violation  of  U3  CFR 
3112.5-2  (1979),  such  a  decision  must  be  supported  by 
facts  of  record.   In  the  absence  of  such  evidentiary 
support,  the  Board  will  set  aside  the  decision  and 
remand  the  case  to  BLR  for  further  consideration  and 
preparation  of  a  proper  record. 

Tommy  L.  Lynn.  60  IBLA  U7  (Nov.  17,  1981) 


where  after  completion  of  a  final  environmental 
statement  covering  the  Josephine  Sustained  Yield  Unit 
10-Year  Timber  Management  Plan,  the  State  Director 
issues  a  decision  implementing  one  of  the  alternatives 
in  the  EIS,  an  appeal  disagreeing  with  certain  portions 
of  the  EIS  will  be  duly  considered  with  regard  for  the 
public  interest.   However,  where  appellants  seek  to 
have  their  judgment  substituted  for  that  of  the  deci- 
sionmaker, the  decisionmaker's  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reason  for  modification  or  reversal. 

Cascade  Holistic  Economic  £onsuliants_et_ali,  60  IELA 
293~<Dec7  187~198l)~ 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Wolter_0i l_Co . ,  62  IBLA  27U  (Bar.  15,  1982) 

John  W.  Black  et  al..  63  IBLA  165  (Apr.  6,  1982) 

Edward  H.  Howe.  Fred  Huf fi_Gerald_A_._Strauss,  76  IBLA 
27  (Sept.  8,"l983) 


A  finding  by  BLM  that  some  statutory  mechanism  has 
been  triggered  which  automatically  divests  a  right  does 
not  and  cannot  mean  that  the  adversely  affected  party 
is  denied  recourse  to  the  appellate  process.   The  Board 
of  Land  Appeals  is  the  exclusive  arbiter  of  its  juris- 
diction, and  neither  employees  of  BLH  nor  attorneys  of 
the  Office  of  the  Solicitor  may  create  or  deny  the 
right  of  appeal  to  the  Board. 


Iexas_gil_and_Gas_Corp_..,  58  IBLA  175  (Sept. 


28,  1981) 
18  I.D.  879 


The  characterization  of  a  decision  as  "discretion- 
ary" is  a  legal  conclusion  and  the  product  of  a  legal 
analysis. 

The  Board  of  Indian  Appeals  is  bound  by  statutes, 
regulations,  case  law,  and  principles  of  judicial  self- 
restraint  not  to  interfere  with  substantive  decisions 
of  the  BIA  issued  under  its  discretionary  authority. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  of  the 
Rocky  Boy's  Reservation  v.  Comn'r  of  Indian  Affairs. 
9  IBIA  203  (Bar.  30,  1982)  "  89  I.d7~132 


Where  the  facts  and  the  law  are  properly  set 
forth  and  applied  in  an  Administrative  Law  Judge's 
decision  holding  a  placer  mining  claim  null  and  void 
for  a  lack  of  discovery  of  a  valuable  mineral  deposit, 
and  appellant  has  made  no  showing  that  the  decision  is 
in  error,  the  decision  may  be  adopted  by  the  Board  of 
Land  Appeals  and  affirmed. 

Ul2it£d_States_vi_Scott_Johnson,  59  IBLA  207  (Oct.  27, 
1981) 

SililSd_5tates_vi_Jack_B.  E  Ru t h_ Vi_Hiece ,  7  7  IBLA  205 
(Nov.  22,  1983) 


Where  several  BLM  decisions  declaring  appellant's 
mining  claims  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (N-952),"  and  appellant's  notice  of 
appeal  specifically  applied  to  BLH  decisions  bearing 
that  reference  number,  the  notice  of  appeal  was  effec- 
tive, and  BLH  incorrectly  and  prematurely  closed  the 
file  of  one  claim  that  BLM  decided  was  not  covered  by 
the  notice  of  appeal. 

Di_Fi_Colson,  63  IBLA  221  (Apr.  15,  1982) 


Where  an  individual,  named  as  an  adverse  party 
in  a  proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  given  the 
opportunity  to  participate  in  the  proceeding  tut  fails 
to  do  so,  the  matter  becomes  res  judicata  upon  the  ren- 
dering of  the  Eoard's  decision  and  the  party  may  not 
subsequently  challenge  the  decision  in  a  new  appeal 
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before  the  Board  froa  the  Bureau  of  Land  Manageaent's 
ainisterial  action  iapleaenting  the  decision. 

Ray  Kay.  Teckla  Productions,  Inc..  63  IBLA  357 
(Apr.  29,  1982)" 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Adainistrative  Law  Judge's  decision  disaiss- 
ing  an  appeal  froa  the  BLM  District  Manager's  rejection 
of  appellant's  grazing  application,  and  appellant  has 
aade  no  showing  that  the  decision  is  in  error,  the 
decision  Bay  be  adopted  by  the  Board  of  Land  Appeals 
and  affiraed. 

John-IsEil,  65  IBLA  231  (July  9,  1982) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  iapinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
thea  of  wilderness  characteristics  is  properly  the  sub- 
ject of  deteraination  during  the  inventory  process  of 
the  wilderness  prograa;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Ken neco t t_Cor_ .  ,  66  IBLA  249  (Aug.  17,  1982) 
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The  characterization  of  a  decision  as  discretion- 
ary rather  than  based  upon  an  interpretation  of  law  is 
a  legal  conclusion  reached  through  legal  analysis. 
The  deteraination  of  whether  a  decision  is  properly 
characterized  as  discretionary  is  within  the  Board's 
review  jurisdiction. 

Billings  Aaerican  Indian  Council  vT  Deputy  Assistant 
Segretari — Indian  Affairs  (Oper at jons7.  11  IBIA  1U2 
(AprT  lT  19837 


Unless  or  until  the  Office  of  Indian  Education 
Prograas  proaulgates  regulations  providing  for 
adainistrative  review  of  its  decisions,  the  Office  is 
adhering  to  the  regulations  in  25  CPR  Part  2.   These 
regulations  include  an  appeal  to  the  Board  of  Indian 
Appeals  in  those  cases  in  which  the  decision  being 
appealed  is  based  on  an  interpretation  of  law. 

Under  25  CFR  2.19,  when  a  decision  in  an  appeal  is 
not  issued  by  the  Director  of  the  Office  of  Indian 
Education  Prograas  within  30  days  froa  the  expiration 
of  the  tiae  for  the  filing  of  all  pleadings,  the  Eoard 
of  Indian  Appeals  acquires  jurisdiction  over  the  appeal. 

Diane  Zarr  v.  Acting  Deputy  Director.  Office  of  Indian 
lIicatio____o_rias7  11  IBIA  17U~7»pr.  21,  1983) 

90  I.D.  172 


where  facts  and  law  are  properly  set  forth  and 
applied  in  Adainistrative  Law  Judge's  decision  affira- 
ing  the  BLM  District  Manager's  decision  requiring 
appellant  to  aaintain  a  drift  fence  on  public  land 
within  his  grazing  area,  and  appellant  has  aade  no 
showing  that  the  decision  is  in  error,  the  decision 
will  be  affiraed. 

J°kn_J___ase_,  66  IBLA  332  (Aug.  26,  1982) 


As  a  general  rule  an  appeal  is  sub]ect  to  dis- 
aissal  where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  disaissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  only  error 
in  the  decision  below  is  a  aisapplication  of  the  regu- 
lations which  only  the  appellant  has  standing  to  appeal. 

Jer  r__M__Pr.it  chard,  70  IBLA  15U  (Jan.  18,  1983) 


The  issuance  of  special  use  peraits  is  discre- 
tionary, and  BLM  may  accept  or  reject  a  permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, 
responsibilities,  or  programs  for  the  aanageaent  of  the 
public  lands  involved.   Where  a  duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
coapelling  reasons  for  modification  or  reversal. 

National  Public  Lands  Task  Force,  Nevada  Outdoor 
Recrea t ion_ AssJ.nj.i_ Inc^. ,  70  IBLA  21«  (Jan.  2<l,  1983) 


Decisions  made  by  officials  of  the  Bureau  of 
Indian  Affairs  as  supervisors  of  Indian  leases  will 
be  upheld  when  they  are  reasonable  and  based  upon 
substantial  evidence  in  the  record.   Where  the  Board 
finds  that  BIA  has  calculated  damages  improperly  or  in 
violation  of  contractual  or  regulatory  requirements, 
the  agency's  action  will  be  set  aside. 

Walch  Logging  CoT,  Inc.,  lapt  S  Russell,  Inc.  .v. 

Assistant  Area  Director (Economic  Development)  . 

Portland  Area  Office,  Bureau  of  Indian  Affairs. 

ll  IBIA  85  (Mar.  18,  1983)  "  90  I.D.  88 


In  the  Department's  appellate  process  involving 
review  of  decisions  aade  by  subordinate  officers  and 
eaployees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  aight  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  aerely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a  liaitation  on  the  scope 
of  appellate  review  has  been  iaposed  by  the  Secretary 
hiaself  in  a  duly  proaulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.   Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a  preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

<L2iied_S_ates__ish  S  wildlife  Service,  72  IBLA  218 
(AprT  25,  1983) 


The  authority  of  BLM  state  directors  to  designate 
the  boundaries  of  wilderness  study  areas  derives  from 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  empowered  to 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.   The  Board,  therefore,  may  affirm,  reverse 
or  aodify  such  boundary  designations  on  appeal  with 
finality,  and  BLM's  ainisterial  iaplementat ion  of  such 
final  decisions  will  not  create  a  new  right  of  appeal. 

£i)el_s_Dod___Cor£__et_al.  ,  72  IBLA  226  (Apr.  26,  1983) 


An  appellant  seeking  reversal  of  a  decision 
involving  lands  in  a  wilderness  study  area  must  show 
that  the  decision  appealed  was  premised  either  on  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 

A  deteraination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affiraed  on  appeal  where  the  record  establishes  that 
hard  look  at  environaental  probleas  has  been  taken, 
relevant  areas  of  environaental  concern  have  been 
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identified,  and  the  deter mination  is  the  reasonable 
result  of  the  environaental  analysis. 

Southwest  Resource  Council.  Inc..  national  S  Arizona 
MiIdlif.e_Federations,  73  IBLA  39  ~(May-ll,  1983) 


In  exercising  the  full  review  authority  of  the 
Secretary  of  the  Interior,  the  Board  of  Indian  Appeals 
is  not  required  to  uphold  a  decision  of  the  Bureau  of 
Indian  Affairs  merely  because  it  is  reasonable  and 
based  upon  substantial  evidence  in  the  record,  but  has 
the  authority  to  review  the  decision  de  novo. 

Administrative  review  is  intended  to  provide  the 
reality  as  well  as  the  appearance  of  an  objective  and 
impartial  reexamination  of  the  law  and  discretion 
applied  initially  by  a  subordinate  agency  official. 

Without  definite  proof  to  the  contrary,  the  Board 
of  Indian  Appeals  Bust  assume  that,  in  affirming  a 
decision  of  a  Bureau  of  Indian  Affairs  field  official, 
the  Assistant  Secretary  for  Indian  Affairs  Bade  an 
objective  and  impartial  review  of  the  decision  and  was 
convinced  of  the  correctness  of  that  position. 

A  decision  by  the  Bureau  of  Indian  Affairs  that  is 
not  supported  by  the  record  will  not  be  upheld.   In 
appropriate  circumstances ,  the  matter  will  be  referred 
for  an  evidentiary  hearing  and  recommended  decision. 

Pueblo  of  Laquna  v.  Assistant  Secretary  for  Indian 
»Il§i£s,  12  IBIA  80  7Dec.~7,  1983)""        90  iTcT  521 


BLB  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  to  appeal  to 
the  Board  of  Land  Appeals.   Likewise,  BLH's  disaissal 
of  a  protest  against  a  resource  management  plan  is  not 
appealable  to  the  Board.   In  each  instance,  other  pro- 
visions for  agency  review  have  been  made  by  regulations. 

Oreaon_Satural_Resources  Council.  78  IBLA  124  (Dec.  27, 
1983) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2  that  are  not  based  solely  on  the  exercise 
of  discretion.   A  decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a  specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.   Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a  decision  rendered  by  the 
Deputy  Assistant  Secretary  —  Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

A  decision  by  the  Deputy  Assistant  Secretary- 
Indian  Affairs  (Operations)  under  25  CFR  Part  2  that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary-Indian Affairs  (Operations)  under  25  CFR  Part  2 
becoaes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a  written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  by  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary—Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
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matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a  separate  notice  of 
appeal,  aoticn  to  assuae  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction.   The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Clayton  J.  Bray  v.  Deputy  Assistant  Secretary-- Indian 
Indian_Aifairi_iO£erjlionsl,  12  IBIA~1U6  (Jan.~277 
198«»)  "  91  I.D.  143 


Where  the  Bureau  of  Land  Management  assesses  the 
emulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a  wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
environmental  assessment  of  the  cumulative  impacts 
is  not  premature. 

Animal  Protection  Institute  of  Aaerica,  Sierra  Club, 
Colorado  Opes  Spaci_Council,  79  IBLA  9t  (Feb.  17," 
198«f  91  I.D.  115 


Where  a  counsel  aoves  to  reopen  a  Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  tiae  requested 
in  which  to  subait  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a  suamary  affirmation  of  the  original  decision. 

Jean  Rodqers  et  al.  (On  Reconsideration) .  5  OHA  266 
(FebT  24,  198U) 


If  an  assignment  is  approved  by  BLB  after  ELK  has 
received  notice  that  a  private  dispute  exists  as  to 
the  validity  or  effect  of  the  assignment,  but  before 
resolution  of  the  private  dispute,  fairness  dictates 
that  the  assignment  be  vacated  to  restore  status  quo 
pending  resolution  of  the  dispute. 

Charles  H.  Corman  et  al.  (Appellants).  Robert  L.  Beyer, 
Roger  H.  Ramsey  (Appellees),  79  IBLA  209  (Feb.  28,  198U) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary  —  Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2  that  are  not  based  solely  on  the 
exercise  of  discretion.   A  decision  that  requires  the 
application  of  general  legal  principles  to  a  specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.   Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterization  of  a  decision  rendered  ty  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  ty  the  Board  of  Indian  Appeals. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  in  25  CFR  2.19(b),  the  Eoard  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary--Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Eoard  a  separate  notice  of 
appeal,  moticn  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

Oliver  Bedfield  v.  Deputy  Ass't  Secretary-- India n 
Allllis_joierationsl7  12  IBIA  19  0  (Bar.  2~    198") 


J  6 


ADMIN ISTRAT1VE_PR0CEDU RE- -Con  t  in  ued 

ADMINISTRATIVE  REV IEW--Cont inued 

A  decision  by  an  officer  of  the  BLM  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  13  CFF 
<t.i*10  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a  BLH  officer  is  without  authority  to  state  other- 
wise. 

Uiah_iiIderness_Ass'n,  80  IBLA  61  (Mar.  30,  1981) 

91  I.E.  165 


When  the  record  accompanying  a  decision  by  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement 
responding  to  a  citizen  complaint  filed  pursuant  to 
.30  CFR  721.13  provides  no  information  upon  which  an 
objective,  independent  review  of  the  basis  for  the 
decision  can  be  conducted  by  the  Eoard,  the  decision 
will  be  set  aside  and  the  case  remanded  for  further 
consideration. 

£E§d_Di_Zerfoss_et_uxi,  81  IBLA  11  (May  la,  1981) 


when  new  procedural  requirements  are  imposed 
during  the  pendency  of  an  appeal  which  render  the 
administrative  record  previously  prepared  by  the  Bureau 
of  Indian  Affairs  insufficient  for  full  administrative 
review,  the  Board  of  Indian  Appeals  will  give  the 
Bureau  an  opportunity  to  supplement  the  record  and  to 
demonstrate,  if  possible,  that  all  substantive  require- 
ments were  met. 

Cheyenne  &  Arapaho  Tribes  of, Western  Oklahoma  v.  Eeputy 

Ass_^t_Secre tjr^— Indian_Af fairs (Operations)  ,  Reading  6 

S5tes_Petroleum_Coii_6_Wgods_Petrgleum_Cor£^ (On  Recon- 

§ideration)_,~12  IBIA  2^     <May~18,~1981)"  '    91  I.E.  229 


where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  administrative  law 
judge.   However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Board  may  determine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

State_of_Alasjtai_Bary_Frances_DeHart,  82  IBLA  165 
(Aug.  6,  1981) 


ADJ5Ij!ISTRATI»E_PR0CEp0RE — Continued 

BURDEN  OF  ERCOF 

where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.   The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.   The  burden  then  shifts  to  the  claim- 
ant to  show  by  a  preponderance  of  credible  evidence 
that  a  discovery  has  teen  made  on  each  claim. 

MSiiSd_States_v^_Clare_Will^amson_a£d_LaDine_Pumice 
£°I«"U5  IBLA~261  (Feb.  1,  1980)  "  87  I.iT  31 


when  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a  prima  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a  preponder- 
ance of  the  evidence  that  discovery  exists. 

United  States  v.  Ladwig  G.  Bosenkranz.  16  IELA  109 
(Feb.  29,  1980) 


when  the  Government  contests  a  mining  claim  on  a 
charge  of  no  discovery,  it  has  by  practice  assumed  the 
burden  of  going  forward  with  sufficient  evidence  to  es- 
tablish a  prima  facie  case;  when  it  has  done  so,  the 
burden  shifts  to  the  claimant  to  show  by  a  preponder- 
ance of  the  evidence  that  a  discovery  has  been  made  and 
still  exists  within  the  limits  of  the  claim. 

U£Ai5d_States_y_._Jose£h_Rj and  Aletha  Henri.  16  IBLA 

221  (Mar.  27,  1980)" 

Uni ted_St ates  v.  Roy  Peterson  t    Charles  R.  Sweet , 
17  IrLA~92  (Apr.  23,  19807 


In  a  contest  proceeding  the  Government  has  the 
burden  of  establishing  a  prima  facie  case  of  noncompli- 
ance with  the  requirements  for  trade  and  manufacturing 
sites.   The  burden  then  shifts  to  the  applicant  to  show 
by  a  preponderance  of  the  evidence  that  he  used,  occu- 
pied, and  improved  the  site  for  trade,  manufacture,  or 
other  productive  industry. 

Unj.ted  States  vA  Viqgo  Thor  Brandt-Erichsen .  16  IELA 
239~~<Mar.~27"l9807 


To  the  extent  a  management  plan  decision  for  the 
Yaquina  Head  Outstanding  Natural  Area  is  the  final 
implementation  decision  on  certain  actions,  it  is  a 
decision  appealable  to  the  Board  of  Land  Appeals  under 
13  CFR  Part  1. 

Oreaon_Shores_Conservatign  Coalition.  Bruce  Daugh. 
83~IBLA~1  (Sept.~l7,  1981)""" 


The  exercise  of  Secretarial  discretion  involved  in 
the  issuance  of  special  use  permits  includes  the 
authority  to  set  permit  conditions  and  establish 
penalties  for  violation  of  permit  conditions.   A 
temporary  suspension  of  a  permit  imposed  by  the 
authorized  officer  for  violations  of  permit  conditions 
is  found  to  be  proper  where  it  is  shown  the  permit 
holder  tailed  to  make  required  reports  and  failed  to 
mark  boats  to  identify  the  permit  holder  as  required  by 
the  permit  conditions. 


Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value  in- 
sufficient tc  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established.  Govern- 
ment mineral  examiners  are  not  required  to  perform  dis- 
covery work  for  claimants  nor  to  explore  beyond  a 
claimant's  workings. 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  teen 
made. 


United_States_v_._Jaaes_S..  Sette,  16  IBLA  335  (Apr. 
1980j 


1, 


Osprey__  River  _Tr  ip.si_Inc. 


)3  IBLA  98  (Oct.  1,  1981) 


n 


A£3IliISTR»TIVE_PR0CED!JRE--Continued 

BURDEN  OF  PROOF--Cont inued 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value  in- 
sufficient to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

when  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
made.   Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore  be- 
yond a  claimant's  workings. 


Dnit§I_States_T._Robert_Chambers,  47  IBLA  102 
1980) 


(Apr.  23, 


*£"15 1ST R AT I V E_ P R OC EDU R E- -Co n t i n ued 

BURDEN  CF  ERCOF — Continued 

When  the  Government  contests  a  mining  claim  on 
a  charge  of  no  discovery,  it  assumes  the  burden  of 
going  forward  with  sufficient  evidence  to  establish  a 
prima  facie  case;  the  burden  then  shifts  to  the  claim- 
ant to  overcome  that  showing  by  a  preponderance  of  the 
evidence. 

The  Board  adopts  a  decision  or  an  Administrative 
Law  Judge  holding  mining  claims  null  and  void  for  lack 
of  discovery  of  a  valuable  deposit  of  an  uncommon  vari- 
ety of  limestone,  where  nondiscovery  is  established  by 
the  totality  of  the  evidence. 

United  States  v.  Joseph  JtSeqna  et  al.,  49  IBLA  73 
(July~22,  1980)"" 


Where  the  current  fair  rental  value  of  a  small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hiat_t_Lake_Homeowners_Ass2£.  "•**  IELA  159  (June  9,  1980) 


The  Board  adopts  a  decision  of  an  Administrative 
Law  Judge  holding  a  placer  mining  claim  null  and  void 
for  lack  of  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim,  where  nondiscovery 
clearly  is  established  by  the  evidence  of  record. 

United  States  v._Charles_fli_Ledf ord  et_al.,  49  IBLA 
353  (Aug.  297  1980) 


The  assertion  that  annual  assessment  work  has  not 
been  performed  is  the  assertion  of  a  negative  fact.   If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  been  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a  prima  facie  case.   It  would  then  devolve 
upon  the  claimant  to  show  by  a  preponderance  of  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a  Government  contest  proceeding  to  determine  the 
validity  of  a  mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.   Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v.  Aidabelle  Brown 
et_ali7  "8  IBLA  267  (June  307  1980)  87  T7d.  248 


A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 


Bert  N.  Smith,  Paul  Smith  v.  Bureau  of  Land  Banaqe- 
ment,  48  IBLA  385  (July  ll7  1980)" 


Bureau  of_Land  Hanajemen_t_vi_Wa3on_Bheel_Ranchx  Inc.., 
62  IBLA  55  l?eb7  25,  1982) 

Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Hanagement, 
76~IBLA  170~(Sept.  30,  1983)"" 


when  the  Government  contests  a  mining  claim  en 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 


United  States  v.  Albert  Martinez  et  al, 
(Aug.  29,  1980) 


49  IBLA  360 

b7  I.E.  386 


In  a  Government  contest  of  a  mining  claim  for  which 
an  application  for  patent  has  been  filed,  the  Government 
assumes  the  burden  of  going  forward  with  sufficient  evi- 
dence to  establish  a  prima  facie  case;  the  burden  then 
shifts  to  the  claimant  to  show  by  a  preponderance  of  the 
evidence  that  the  claims  are  valid.   A  claimant  estab- 
lishes the  validity  of  his  claims  by  a  preponderance 
of  the  evidence  where  the  claimant's  witness,  testifying 
to  the  validity  of  the  contested  claims,  is  found  to  be 
more  credible. 

Ofliled  States  .  v.  Cornelius  E.  Wannix,  50  IBLA  110 
(Sept.~247  19807_~ 


when  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

United  States  v.  R.  H.  HacLauqhlin,  Christine 
HacLauqhlin7~50  liLA  176~~(Sept.~30,  1980) 


United  States  v.  J.  L.  Noss  and  Hary  F.  Noss,  54  IELA 
355  (Way  12,  1981) 


ft DHINIST R AT  I VE_ PROCEDURE- -Continued 
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Si!ii£d_States_v  ._Bla£Stl_P  •_E5I.i_w.il2§_iI§<S.2_.!S§.Dd3ll  > 

56  IBLA  300  "(July  29,  1981) 

United_States_vi_Verde_Miiiina_Co_.x_Inci_f._et_ali, 

57  IBLA  225~(Aug.  27,~1981) 


In  a  contest  proceeding  to  challenge  a  headquar- 
ters site  entry,  the  Government  has  the  burden  of 
establishing  a  prima  facie  case  of  noncompliance  with 
the  requirements  for  headquarters  sites.   The  headquar- 
ters site  applicant  then  has  the  burden  of  establishing 
entitlement  to  the  land  by  showing  compliance  with  the 
law.  Hi    U.S.C.  4  687a  (1976).   Where  such  an  applicant 
asserts  that  he  has  operated  a  cabin  and  boat  rental 
business  on  the  site,  yet  fails  to  produce  sufficient 
evidence  to  show  that  he  was  engaged  in  a  trade, 
manufacture  or  other  productive  industry  from  which  he 
reasonably  hoped  to  derive  a  profit,  the  application  to 
purchase  must  be  rejected. 

UfliiSd_States_vJ._Jack_McLean,  50  IBLA  290  (Oct.  7,  1980) 


When  the  Government  contests  mining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  prima 
facie  case.   When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a  preponderance  of  the  evi- 
dence, that  a  discovery  of  a  valuable  mineral  deposit 
has  been  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 

United  States  v.  Leon  R.  Whitney,  Cesar  T.  Hernandez, 
51  IBLA  73  (Oct.  31,  1980) 


When  the  United  States  contests  a  mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a  prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a  prima  facie 
case  of  the  invalidity  of  a  mining  claim  when  a  quali- 
fied Government  mining  examiner  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a  valuable  deposit. 


when  the  Government  contests  a  mining  claim  en  a 
charge  of  no  discovery  of  a  valuable  lineral  deposit 
it  assumes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  when  it  has 
done  so,  the  burden  shifts  to  the  claimant  to  show  by 
a  preponderance  of  the  evidence  that  a  discovery  has 
been  made  and  still  exists  within  the  limits  cf  the 
claim. 


United_States_vi_Gxaham_R3_Corns,  53  IELA  5  (Feb. 
198  if 


26, 


Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  cf  invalidity  has  been  established. 

Where  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant  to  over- 
come that  shewing  by  a  preponderace  of  the  evidence. 
Where  the  opinion  of  contestee's  expert  that  discovery 
of  gold  was  made  is  not  supported  by  clear  evidence 
that  the  claim  holds  sufficient  quantities  cf  geld  to 
make  mining  profitable,  the  Board  will  affirm  an  Admin- 
istrative Law  Judge's  finding  of  invalidity. 


UDiIed_States_v._John_Bcpowell,  53  IELA  270  (Mar. 
1981) 


2<», 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made.   Government  mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 


United  States  v.  Leo  E.  Jackson  et  al. 
(liar.  24,  1981) 


53  IELA  289 


United  States  v 
(Dec.  18,  1980) 


Wood  et  al. 


51  IBLA  301 

87  I.D.  628 


United  States  v.  Ernest  C.  , poyns . and  Goldfield  Deep 
Kinis_Coi_of_  Nevada, ~61~IBLA  251~  (Jan.  29,  19827" 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  an  individual  has  committed  a  graz- 
ing trespass  if  that  finding  is  in  accordance  with, 
and  supported  by,  reliable,  probative  and  substantial 
evidence. 

where  the  evidence  as  to  specific  trespass  indi- 
cates that,  of  a  number  of  cattle  counted,  some  were 
located  on  intermingled  private  land,  but  there  were  no 
barriers,  either  natural  or  artificial,  which  would 
have  prevented  the  cattle  on  private  land  from  going 
onto  the  public  land,  it  is  proper  to  find  that  all 
cattle  counted  would  tend  to  consume  forage  at  a  rate 
proportional  to  the  ratio  of  forage  available  on  pri- 
vate and  public  lands.   The  burden  then  shifts  to  the 
grazing  licensee  to  rebut  this  presumption. 

Holland  Livestock  Ranch  and  John  J.  Casey.  52  IBLA  326 
(Feb.  19,  1981)  "  88  I.D.  275 


The  sufficiency  of  a  Government's  prima  facie 
case  is  dependent  upon  the  direct  evidence  presented 
by  the  Government  together  with  the  testimony  of 
Government  witnesses  elicited  in  cross-examination. 

Unii£d_States_v_._Baurice_Duval_et_al_. ,  53  IELA  341 
(Bar.  26,  1981) 


where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  tc  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by  a 
preponderance  of  the  evidence. 

Uni£ed_States_vi_Jesse_Bi_Ta33art_et_al. ,  53  IELA  353 
(Bar.  30,  1981) 

uHii£d_States_v_i_Norman  Montgomery  et  al.,  75  IELA  358 
"(Aug.  31~    1983) 


39 
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BORDEN  OF  PROOF — Continued 

Where  the  Bureau  of  Land  Management ' s  final 
initial  inventory  decision  states  that  certain  public 
land  is  eliminated  from  wilderness  review  in  that  it 
obviously  lacks  wilderness  characteristics  because  it 
is  too  small  to  make  practicable  its  preservation  and 
use  in  an  unimpaired  condition,  that  decision  will  be 
affirmed  in  the  absence  of  sufficient  reasons  to  change 
the  result. 

Save_the_Glades_Committee,  5a  IBLA  215  (Apr.  23,  19bl) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  a  person  has  committed  a  grazing 
trespass  if  that  finding  is  in  accordance  with  and 
supported  by  reliable,  probative,  and  substantial 
evidence. 

Bureau  of  Land  Management  v. .Holland  Livestock  Ranch 
and_ John_ J_s._Cas.ev. ,  51  IBLA  2U7  (Apr.  27,~1981) 


AMH±Sl$hXI2Z-V  JLQCEDDRE — Continued 

BURDEN  CF  PRCOF — Continued 

In  mining  claim  contests,  the  United  States  has 
assumed  the  burden  of  establishing  a  prima  facie  case 
that  no  discovery  has  been  made  on  the  mining  claims 
by  the  contestee;  the  burden  of  proof  then  shifts  to 
the  contestee  to  show  by  a  preponderance  of  the  evi- 
dence that  a  discovery  has  been  made  and  still  exists 
within  the  limits  of  each  mining  claim.   Evidence  which 
may  justify  further  exploration  is  insufficient  either 
to  establish  a  discovery  or  to  overcome  a  prima  facie 
case  of  lack  of  discovery. 

A  prima  facie  case  of  lack  of  discovery  of  a 
valuable  mineral  deposit  is  established  when  a  mineral 
examiner  testifies  for  the  United  States  that  he  exam- 
ined each  claim  and  could  find  no  evidence  showing  the 
discovery  of  a  valuable  mineral  deposit.   Mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
claimants  or  to  explore  beyond  a  claimant's  workings. 

U£ited_St_t_s_v__D._J._Pol_shek,  57  IBLA  10U  (Aug.  25, 
1981) 


Where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by  a 
preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  a  dis- 
covery, the  Government  will  have  established  a  prima 
facie  case  of  the  lack  of  a  discovery. 

A  mining  claimant  will  not  have  satisfied  his  burden 
of  proof  with  respect  to  marketability  where  the  evi- 
dence indicates  a  superabundance  of  the  mineral  of  com- 
mercial quality  such  that  supply  exceeds  demand  and  the 
claimant  fails  to  show  that  his  mineral  deposit  pos- 
sesses a  unique  advantage  over  other  deposits  from 
potentially  competitive  sources. 

Unii§£_States_v._The  Dred_e_Cor__,  5a  IBLA  281 
(Apr.  28,  198l" 


Where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by 
a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  a  discovery, 
the  Government  will  have  established  a  prima  facie  case 
of  the  lack  of  a  discovery. 


United  States  v. 
(July  8,  1981) 


.Alice  W.  Rouse  et  al.,  56  IBLA  36 


Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  mineral 
value  insufficient  to  support  a  finding  of  discovery, 
a  prima  facie  case  of  invalidity  has  been  established. 

0__ted  5f^g5_ii_J2jjn_M£Co_ell_and_B_i_uel  Nunez, 
56  IBLA  100  (July  15,  1981) 

Unit^_2£ates_v___obert_B__Lara,  67  IBLA  HH     (Sept.  9, 
1982) 


In  a  Government  contest  of  a  mining  claim  for 
which  an  application  for  patent  has  been  filed,  the 
Government  assumes  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  turden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  the  claim  is  valid. 

United  States  v.  C.  J.  Anderson.  C.  Joseph i Anderson , 
57  IELA  256  (Aug.  28,~1981) 


A  decision  of  the  State  Director  designating  an 
inventory  unit  as  a  wilderness  study  area  will  not  be 
disturbed  on  appeal  where  the  appellant  fails  tc  meet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  More  than  mere  disagree- 
ment with  BLM's  conclusion  is  required  to  reverse  its 
decisions  or  place  a  factual  matter  at  issue. 

i^J.i_C___eli_s,  61  IBLA  279  (Feb.  2,  1982) 


A  mining  claimant  appealing  a  BLM  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  BLM  for  the 
year  in  question.   That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.   If  the  burden  of  proof  is 
not  carried,  the  presumptions  of  FLPMA  remain  operative. 

8SHa_d____Atki_s,  61  IBLA  36U  (Feb.  16,  1982) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  tare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Vir_in_a_ Whi t e ,  62  IBLJ  215  (Mar.  10,  1982) 

Li_L__ Anderson ,  69  IELA  30"  (Dec.  23,  1982) 


l°ber  t_J__Kin^x_LA_ 
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.HoiiSS teak ,  72  IBLA  75  (Apr.  12, 
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ADMINISTRATIVE  PROCEDURE--Cont inaed 


ADMINISTRATIVE  PROCEDURE — Continued 


BURDEN  OF  PROOF — Continued 


BURDEN  CF  I RCOF— Continued 


The  Board  cannot  decide  cases  simply  on  evidence 
from  previous  unrelated  cases  showing  BLM's  fallibility. 
There  is  an  established  legal  presumption,  which  nay  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.   That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLM's  action  was  not  regular  in  a 
particular  instance.   If  such  a  showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  his  case 
by  a  preponderance  of  the  evidence. 

Ri_C._Wilc.ox,  63  IBLA  19  (Mar.  26,  1982) 


Where  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  rule,  has  the  ultimate 
burden  of  proof.   The  Government  must  initially  present 
sufficient  evidence  to  establish  a  prima  facie  case. 
The  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  credible  evidence  that  a  discovery 
has  been  made  on  the  claim. 

United  States  v.  Grovenor  B.  Hontapert  et  al.,  6  3  IBLA 
35  (Mar.  30,  1982) 


Where  the  current  fair  rental  value  of  a  cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

H omer__.__t_o_d_et_al. ,  1  OHA  257  (Apr.  9,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.   where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.   Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrover tibly  that  BLM  received  the  documents. 

____________ .  63  IBLA  221  (Apr.  15,  1982) 

Stanle__Si_s,  6U  IBLA  257  (June  2,  1982) 

_£_b§___£lark,  73  IBLA  195  (Bay  26,  1983) 

Miifii- JU-flu n t ,  73  IBLA  315  (June  7,  1983) 

£SY.on_M._Hurst,  75  IBL*  llJ9  (Aug.  18,  1983) 

Dale_Rossix_Judi_Rgssi,  75  IBLA  262  (Aug.  2b,  1983) 

H°.5er_2w.e.ns ,  75  IBLA  335  (Aug.  30,  1983) 

B_tt_____Ba___r,  76  IBLA  188  (Oct.  6,  1983) 

Ral£h_Kubinski,  76  IBLA  224  (Oct.  17,  1983) 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  turden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.  Once  a  prima  facie  case  is  established,  the 
burden  shifts  to  the  claimant  to  overcome  that  showing 
by  a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

United  States  v.  Eugene  Bowyer  et  al..  63  IELA  388 
(Apr.  30,  1982) 
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Penn zo i l_Co . ,  6U  IBLA  392  (June  17,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   On  the  other  hand,  there  is  the  pre- 
sumption that  mail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.   When  these  two  presumptions 
come  into  conflict  and  BLM  states  that  it  did  not 
receive  the  instrument,  the  burden  is  on  the  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  BLM.   Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  showing  that  ELM 
received  the  documents. 

!ett.Y._Smith,  6y  IBLA  395  (June  17,  1982) 

Utah  Calcium  Co..  Inc.,  6U  IBLA  402  (June  17,  1982) 

Harold  L.  Hichaelson.  65  IBLA  6  (June  17,  1982) 


There  is  a  legal  presumption,  which  is  retuttatle, 
that  official  acts  of  public  officers  are  regular. 
Where  BLM  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

3°  «§_  <?______  cm_so_,  65  IBLA  79  (June  23,  1982) 


There  is  a  legal  presumption,  which  is  rebut- 
table, that  official  acts  of  public  officers  are 
regular.   On  the  other  hand,  there  is  a  presumption 
that  mail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered.   When  these  two  presumptions  come  into 
conflict  and  ELM  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  one  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  ELM.   Appellant  in  this  case  has  not 
carried  his  burden  of  proof  by  showing  that  BLM 
received  the  documents. 


Edwin_P____e_an__Jr_,  65  IBLA  11U  (June  25,  1982) 
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4  D  M  I_HI  STRAT I V  E_  P  R  OC  ED  U  B  E — Continued 

BORDEN  OF  PROOF — Continued 

There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.   On 
the  other  hand,  there  is  a  presumption  that  Bail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered,  when  these  two  presuaptions  cone  into  conflict 
and  BLM  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  timely  received  by  BLU. 

Fawn_RuEE,  65  IELA  277  (July  12,  1982} 

flanuel  B.  Hernandez.  65  IELA  281  (July  12,  1982) 

iictor_He^sted,  66  IBLA  31  (July  23,  1982) 

EiilAa"_JLr_Gaech t er_e t_al .  ,  66  IBLA  230  (Aug.  16,  1982) 


ADHIIIIST  RAJIV  E_PROCEE0RE--Continued 

BURDEN  CF  FRCOF — Continued 

The  purpose  of  the  2-acre  exeaption  was  to  avoid 
the  heavy  burden  on  both  the  ainer  and  the  regulatory 
authority  that  would  result  froa  regulating  saall  opera- 
tions that  cause  very  little  environmental  daaage.   The 
burden  of  proving  entitlement  to  such  an  exemption  is 
upon  the  person  claiaing  it. 

Hullins  and  Boiling  Contractors.  U  IBSHA  156  (Sept.  21, 
19827  89  I.D.  U75 


In  order  to  sustain  a  charge  that  an  Administra- 
tive Law  Judge  should  be  disqualified  or  his  decision 
set  aside  because  of  bias,  a  substantial  showing  of 
personal  bias  must  be  aade.   An  assumption  that  be 
Bight  be  predisposed  in  favor  of  the  Government  is  not 
sufficient. 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  13  CFR  Subpart  U100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement.  Iaplementation  of  the  Taylor  Grazing  Act  of 
193U  is  committed  to  the  discretion  or  the  Secretary  of 
the  Interior.   A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

RusKin  Lines,  Jr.  v.  Bureau  of  Land  Management,  66  IBLA 
109  (Aug.  10,  1982) 


United  States  v.  Perry.  L.  Jones,  Chet  C.  Smith, 
67  IELA  225~Sept.  23,~1982) 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcoie  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 


United  States  v.  Weber  Oil  Co. 
(Oct.  21,  1982) 


et  al. 


68  IBLA  37 

89  I.D.  538 


Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claias  were  withdrawn  froa  mineral  location,  the 
claiaant,  as  proponent  of  the  claims'  validity,  has  the 
ultiaate  burden  of  proof.   The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a  prima 
facie  case.   The  burden  then  shifts  to  the  claimant  to 
show  by  a  preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claias. 


this  presumption  by  proving  that  they 
could  nave  extracted  and  sold  the  mineral  at  a  profit 
prior  to  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 

f    l    i*  iz>  U  nora       ♦■  h  ti       /-laitnanl-        nrocunt  c       nn  1   w       nnrort  a  i   n 


may  overcome 
could  have  ex 


United  States  v.  Alaska  Limestone  Corp..  66  IBLA  316 
(Aug7~25,  1982) 


When  the  Governaent  contests  the  mineral  character 
of  a  10-acre  portion  of  a  placer  mining  claim,  it 
assuaes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  priaa  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  that  showing  by 
a  preponderance  of  the  evidence. 

United  States  v.  Cecil  Bell  et  al..  68  IBLA  367 
(Hov.  22,  1982) 


Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barrj_Ci_Ni.lson,  5  OHA  79  (Jan.  18,  1983) 


The  burden  is  on  the  applicant  to  prove  entitle- 
ment to  statutory  or  regulatory  exemptions. 

Urban  Indian  Council,  Inc.  v.  Acting  Deputy  Assistant 

Secretary  —  Indian  Affairs (Operations)  ,  11  IBIA  146 

(Apr.  U,  1983) 


42 


ADMINISTRATIVE  PROCEDU BE- -Con tinged 

BURDEN  OF  PROOF — Continued 

When  the  United  States  contests  a  mining  clan  it 
has  by  practice  assuaed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a  priaa 
facie  case  on  the  charges  in  the  contest  coaplaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Governaent's  case. 

The  United  States  has  established  a  priaa  facie 
case  of  the  invalidity  of  a  aining  claia  when  a  quali- 
fied Governnent  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values 
insufficient  to  support  the  discovery  of  a  valuable 
deposit. 

United  States  v.  William  Lavon  Chappell  et  al., 
72  IBLA  88  (Apr.  13,  1983) 


AMU  1ST  RATJVB_  PROCEDURE— Con  tinned 

BURDEN  CF  PBCOF — Continued 

When  a  party  appeals  a  BLH  easement  determination 
made  pursuant  to  AHCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
aination  to  show  that  the  determination  is  erroneous. 

Henry  W.  Waterfield.  77  IBLA  270  (Nov.  30,  1983) 


When  the  Bureau  of  Indian  Affairs  seeks  a  deter- 
mination that  a  prior  decision  of  the  Board  of  Indian 
Appeals  is  erroneous  and  should  be  overruled,  it  bears 
the  burden  of  proving  the  error. 

Seattle, India"  Center  v.  Acting  Deputy  Assistant 

Secretary — Indian  Affairs (Operations)  ,  12  IBIA  67 

(Dec.  5,  1983)  90  I.D.  515 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  statement  of  reasons  does 
not  with  soae  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 

UDited_States_vi_Connor_et_ali,  72  IBLA  254  (Apr.  27, 
1983) 

Bob-S^-floSSlI/  75  IBLA  113  (Aug.  12,  1983) 


Under  the  provisions  of  43  CFH  4.242(h),  the 
burden  of  proving  entitlement  to  reopening  in  Indian 
probate  proceedings  lies  with  the  petitioner. 

Estates  of  Edwin (Edward)  J.  Scarborough  E 

3°EaIscarboroji^_Bri;jnone7  ii~iiiA  179  (niy  10,  1983) 

I^ate_gf_Louise_Aniotte_Lajtai,  12  IBIA  229 
(Apr.  30,  1984) 


When  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   If  a  prima  facie  case  is  presented,  the  mining 
claimant  then  has  the  burden  of  overcoming  this  showing 
by  a  preponderance  of  the  evidence. 
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Alumina  Development  Corp.  of  Utah.  77  IBLA  366  (Dec.  7, 
1983) 


Speculation  or  presumptions  concerning  an 
individual's  circumstances  are  insufficient  to  support 
a  finding  under  25  CFB  20.21(a)  that  the  individual  is 
not  eligible  for  receipt  of  general  assistance  from  the 
Bureau  of  Indian  Affairs  on  the  grounds  that  his  or  her 
needs  are  met  by  other  resources. 

Henry  W.  Begay  v.  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian~Af fairs.  12  IBIA  119  (DecT  9,  1983) 

90  I.D.  539 


United  States  v 
(June  27,  1983) 


.ly_a_M.=._ Pool_et_a 1. ,  74  IBLA  37 


The  burden  of  proving  the  error  of  an  initial 
Departmental  Indian  probate  decision  is  on  the  party 
challenging  the  decision. 

Larry  E.  Ruff  v.  Area  Director.  Portland  Area  Office. 
lureau_of_Indian_Af fairs,  11  IBIA  267  (Aug.  8,  1983) 

Estate  of  Benjamin  Kent,  Sr.  (Ben  Nawanoway).  13  IBIA 
21  (Aug.  29,  1984) 


When  regulations  provide  that  payment  is  based  on 
total  acreage  if  known,  and  if  not  known,  on  the  basis 
of  40  acres  for  each  smallest  legal  subdivision  the 
applicant  bears  the  burden  of  proof  that  an  ambiguity 
exists  which  renders  the  total  acreage  unknown.   Mere 
allegation  of  an  ambiguity  is  not  sufficient. 

I.homas_Connell,  75  IBLA  209  (Aug.  22,  1983) 


In  an  appeal  from  a  timely  protest  to  the  accep- 
tance of  a  dependent  resurvey,  the  protestant  has  the 
burden  of  establishing  by  clear  and  convincing  evidence 
that  the  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey. 
Failure  to  meet  that  burden  will  result  in  the  affirma- 
tion of  the  decision  dismissing  the  protest. 

Jean_Eli,  78  IELA  374  (Jan.  30,  1984) 


When  a  party  appeals  a  BLH  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  prcof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 
Where  BLM  finds  that  site  easements  are  not  necessary 
to  accommodate  existing  patterns  of  travel  and  an 
appealing  party  fails  to  show  otherwise,  the  BLM 
decision  will  ordinarily  be  affirmed.   Where  ELM's 
decision  rests  on  an  assumption  which  is  not  supported 
by  facts  of  record,  it  must  be  set  aside  for  the 
record  to  be  supplemented. 

§tate_of_ Alaska,  78  IBLA  390  (Jan.  31,  1984) 


It  1 


Aj)«Ni^TjAT^VE_PROCEDURE--continued 

BURDEN  OF  PROOF — Continued 


ADMINISTRATIVE  PROCEDURE — Con tinned 


DECISIONS- -Continued 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.   Suggestion  that  BLM 
■ay  not  have  investigated  a  mining  claimant's  good 
faith  in  locating  a  claim  which  includes  a  water  source 
is  insufficient  to  rebut  the  presuiption  of  regularity. 

Deser t_S ur vi vor s ,  80  IBLA  111  (Apr.  3,  198U) 


When  a  party  appeals  a  BLM  decision,  it  is  the 
obligation  of  the  appellant  to  show  that  the  determin- 
ation is  erroneous.   Unless  a  statement  of  reasons 
shows  adequate  reasons  for  appeal  and  the  allegations 
are  supported  with  evidence  snowing  error,  the  appeal 
cannot  be  afforded  favorable  consideration. 


As  precedents,  decisions  of  the  Board  of  Land  Ap- 
peals should  be  cited  by  the  volume  and  page  number 
given  on  the  bottom  of  the  page  of  the  decision  and 
not  to  the  IELA  docket  number  shown  on  the  top  of  the 
decision. 

Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Bureau  of  Land 
Management  offices  do  not  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 


Cheyenne  Resources,  Inc. 


46  IBLA  277  (Bar.  27,  1980) 

87  I.E.  110 


H2S§ii_Ji_Mufitx_Howard_ni_Hunt,  80  IBLA  396  (May  14, 
1984) 


Where  the  United  States  contests  a  mining  claim 
for  lack  of  discovery  of  a  valuable  deposit,  it  has  the 
burden  of  going  forward  to  establish  a  prima  facie  case 
as  to  that  charge;  the  mining  claimant  has  the  ultimate 
burden  of  overcoming,  by  a  preponderance  of  the  evi- 
dence, the  Government's  case.   A  prima  facie  case  is 
established  by  the  testimony  of  an  expert  witness  who 
has  examined  the  mineral  deposits  on  the  claim  and  the 
costs  of  mining  those  deposits,  and  concludes  that  the 
mineral  deposits  cannot  be  mined,  removed,  and  marketed 
at  a  profit. 


United  States  v.  Albert 
lJune  8,  1984) 


_Husma  n_e  t_a  1 .. ,  81  IBLA  271 


where  ELM  incorporates  by  reference  a  Geolcgical 
Survey  memorandum  into  its  decision  rejecting  a  com- 
petitive oil  and  gas  lease  offer  and  where  such  memo- 
randum was  the  principal  basis  on  which  the  decision 
rejecting  the  offer  was  made,  the  memorandum  must  be 
made  available  to  the  offeror. 

Southern  Unicn  Exploration  Co..  51  IELA  89  (Nov.  5, 
1980) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  an  individual  has  committed  a  graz- 
ing trespass  if  that  finding  is  in  accordance  with, 
and  supported  by,  reliable,  probative  and  substantial 
evidence. 


Implementation  of  the  Taylor  Grazing  Act  of  1934, 
I§  3fiS£dsd«  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

Clyde  L.  Dorius.  Douglas  L. Bown  v. Bureau_of_Land 

Management,  83  IBLA  29  (Sept.  24,  1984) 


Where  the  evidence  as  to  specific  trespass  indi- 
cates that,  of  a  number  of  cattle  counted,  some  were 
located  on  intermingled  private  land,  but  there  were  no 
barriers,  either  natural  or  artificial,  which  would 
have  prevented  the  cattle  on  private  land  from  going 
onto  the  public  land,  it  is  proper  to  find  that  all 
cattle  counted  would  tend  to  consume  forage  at  a  rate 
proportional  to  the  ratio  of  forage  available  on  pri- 
vate and  public  lands.   The  burden  then  shifts  to  the 
grazing  licensee  to  rebut  this  presumption. 

Holland  Livestock  Ranch  and  John  J,  Casey,  52  IELA  326 
"(Feb.  19,  1981)  88  I.E.  275 


The  burden  to  prove  a  BLM  decision  erroneous  is 
upon  the  appellant,  where  her  appeal  is  based  upon 
allegations  that  the  first-drawn  lease  applicant  is 
disqualified  to  hold  a  Federal  lease. 

J°aS_tiekg£San,  84  IBLA  85  (Dec.  6,  1964) 


DECISIONS 

The  right  of  appeal  is  limited  to  a  party  to  a 
case  adversely  affected  by  a  decision  of  the  Bureau  of 
Land  Management,  and  an  appeal  from  a  timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a  protest.   However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Board,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Board  will  consider  the 
matter  on  its  merits. 

Julie  Adams  et  al..  45  IBLA  252  (Feb.  4 ,  1980) 


It  is  not  necessary  to  make  a  separate  ruling  on 
each  finding  of  fact  and  conclusion  of  law  proposed  by 
the  parties  to  an  administrative  proceeding.   It  is 
sufficient  if  the  decision  summarizes  the  controlling 
principles  of  law  and  the  facts  relative  thereto  as 
established  ty  the  evidence  adduced. 


United  States  v.  Graham  H.  Corns,  53  IBLA  5  (Feb. 
1981) 


26, 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  a  person  has  committed  a  grazing 
trespass  if  that  finding  is  in  accordance  with  and 
supported  by  reliable,  probative,  and  substantial 
evidence. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch 
3£d_John_Ji_Casei,  54  IBLA  247  (Apr.  27,  1981) 


*P3INISTRATIVE_PR0CEDUKE--Continued 

DECISIONS — Continued 

The  Board  of  Land  Appeals  will  not  dismiss  or 
set  aside  a  decision  by  the  Bureau  of  Land  Management 
holding  an  appellant  liable  for  an  innocent  mineral 
trespass  solely  because  a  notice  of  trespass  cited  a 
criminal  statute. 

Igxaco^Inc.;.,  59  IBLA  155  (Oct.  26,  1981) 


ADMINISTRATIVE  PROCEEURE--Cont i nued 

DECISIONS-- Continued 

Substitution  of  Administrative  Law  Judges  after 
an  administrative  hearing  does  not  render  invalid  a 
decision  or  order  based  on  the  hearing. 

United  States  v.  Perry  L.  Jones.  Chet  C.  Smith , 
67  IELA  225  (Sept.  23.  1982) 


Although  BLM  may  properly  reject  a  noncompetitive 
oil  and  gas  lease  offer  for  failure  to  disclose  other 
parties  in  interest  pursuant  to  43  CFR  3102.7  (1979), 
or  because  of  a  multiple  filing  in  violation  of  43  CFR 
3112.5-2  (1979),  such  a  decision  must  be  supported  by 
facts  of  record.   In  the  absence  of  such  evidentiary 
support,  the  Board  will  set  aside  the  decision  and 
remand  the  case  to  BLM  for  further  consideration  and 
preparation  of  a  proper  record. 

Tommy  I„_Lv_nn,  60  IBLA  u7  (Nov.  17,  1981) 


Where  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decision 
will  be  vacated  as  will  BLM's  decision  applying  it  as  a 
basis  for  rejecting  a  color-of-title  application. 

Estate  of  John  C.  Brinton.  71  IBLA  160  (Bar.  10,  1983) 


Where,  in  a  Bureau  of  Land  Hanagement  decision  to 
issue  conveyance,  a  water  body  excluded  from  the  selec- 
tion application  on  the  basis  that  it  is  navigable  is 
expressly  "considered"  nonnavigable  and  the  underlying 
submerged  lands  thus  deemed  selected  by  the  applicant, 
the  Bureau  of  Land  Management  has  made  a  navigability 
determination  with  regard  to  the  subject  water  body. 

Do2gnx_Ltd^,  6  ANCAB  219  (Dec.  14,  1981)    88  I.D.  1086 

22i2Si_tiii»  6  ANCAB  242  (Dec.  16,  1981)    88  I.D.  1105 


Where  in  a  decision  to  issue  conveyance  the  Bureau 
of  Land  Hanagement  lists  a  number  of  water  bodies  and 
declares  them  to  be  the  only  water  bodies  within  the 
conveyance  area  which  are  considered  to  be  navigable, 
the  language  indicates,  and  the  Board  will  find,  that 
the  BLM  has,  within  the  meaning  of  43  CFR  2650.5-1  (b) , 
determined  the  navigability  or  nonna vigability  of 
every  water  body  within  the  conveyance  area. 

£ojonx_Ltd.i_and_BTNT.I._L.td.,  6  ANCAB  270  (Jan.  25, 
1982)  ~  89  I.D.  1 
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Nellie  McLaughlin.  General  Electric  Co..  61  IBLA  347 
(Feb.  11,  1982) 


Where  several  BLM  decisions  declaring  appellant's 
mining  claims  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (N-952),"  and  appellant's  notice  of 
appeal  specifically  applied  to  BLM  decisions  bearing 
that  reference  number,  the  notice  of  appeal  was  effec- 
tive, and  BLM  incorrectly  and  prematurely  closed  the 
file  of  one  claim  that  BLM  decided  was  not  covered  by 
the  notice  of  appeal. 

Di_F^_Colson ,  63  IBLA  221  (Apr.  15,  1982) 


Final  decisions  and  orders  of  the  Department  of 
the  Interior  made  in  the  adjudication  of  cases, 
including  Indian  Child  Welfare  Act  cases,  are  both 
available  to  the  public  and  indexed  in  accordance  with 
the  requirements  of  5  O.S.C.  4  552(a)  (2)  (1976). 

Native  Americans  for  Community Action  v.  Deputy 

Assistant  Secretary — Indian  Affairs  (Operations) , 

11  IEIA~214  (July  1,  1983)  90  I.D.  283 


25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary-Indian Affairs  (Operations)  under  25  CFR  Part  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a  written  decision  or  referred  to  the  Eoard 
of  Indian  Appeals  for  decision. 

Clayton  J.  Wiay  v.  Deputy  Assistant  Secretary-Indian 
Indian  Affairs  (Operations) .  12  IBIA  146  (Jan.  27, 
1984)  "  91  I.D.  43 


The  characterization  of  a  decision  rendered  by  tht 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Oliver  Redfield  y,  Deputy  Ass|t  Secretary — Indian 
Affairs  (Operations)?  12  IBIA  190  (Bar.  2,  1984) 


HEARINGS 

where  a  mining  claim  contestee  fails  to  appear  at 
a  contest  hearing  and  merely  sends  a  message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a  subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a  postponement  may  be 
granted  only  pursuant  to  a  request  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasons  why 
a  postponement  is  necessary. 

The  asserted  inability  of  a  contestee  to  drive 
an  automobile  due  to  his  taking  »edication  is  not  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a  postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a  hearing  site  by  public 
transportation.   Nor  is  restricted  mobility  due  to 
arthritis  justification  for  a  postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  been  anticipated,  and  that  transportation 
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ADMINISTRATIVE  PROCEDURE --Continued 

HEARINGS- -Continued 

to  the  hearing  site  could  have  been  arranged  by  exer- 
cise of  proper  diligence. 

Where  a  party  fails  to  appear  or  participate  in 
a  hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  Law  Judge  nay 
not  be  considered  or  relied  upon  in  making  a  final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a  further  hearing. 


United  States  v. 
(Jan.  la,  1980) 


.Ri£hard_H._FranJtlin,  15  IBLA  51 


where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  G.  Clemans  et  al..  15  IBLA  61 
(Jan.  17,  1980) 


Timely  appeal  to  the  Board  of  Land  Appeals  sus- 
pends the  effect  of  a  Bureau  of  Land  Management  deci- 
sion pending  outcome  of  the  appeal.   Due  process  does 
not  require  notice  and  a  prior  right  to  be  heard  in 
every  case  where  an  individual  may  be  deprived  of  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  becomes 
final. 


A DM I N I ST R AT I V E_ P R OC E D 0 R E - - Con t i n u ed 

HEARINGS — Continued 

Where  a  corporate  simultaneous  oil  and  gas  lease 
offeror  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  U3  CFR  3102.1-1,  no  hearing  will  be 
granted  as  requested. 

Cheyenne  Resources,  Inc..  16  IBLA  277  (Mar.  27,  1980) 

87  I.E.  110 


Where  disputed  issues  of  fact  are  raised  by  an 
Indian  allotment  applicant  concerning  whether  (1)  the 
applicant's  occupancy  qualifies  her  for  an  Indian  al- 
lotment, (2)  the  applied  for  land  taken  together  with 
other  patented  land  would  be  enough  to  sustain  a  family 
of  four  through  the  grazing  season,  and  (3)  the  public 
interest  could  best  be  served  if  the  land  were  retained 
in  Federal  ownership,  the  applicant  is  entitled  to  no- 
tice and  an  opportunity  for  hearing  before  the  appli- 
cation is  rejected  on  the  record. 

Lorinda_Li_Hulsman,  16  IBLA  303  (Mar.  31,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment. 

where  Bureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application.  Bureau 
of  Land  Management  should  initiate  a  contest  proceeding 
pursuant  to  13  CFR  1.151  to  4.452-9. 

Evan  Chokwak.  17  IBLA  211  (May  13,  1980) 


State_of_Alaska,  16  IBLA  12  (Feb.  20,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Bureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  13  CFR  4.151  to  1.152-9. 


Estate  of  Guy  C.  Groat,  Jr . 
(Mar.  21,  1980) 


.Viole t_Roehl ,  16  IBLA  165 


The  Government  has  established  a  prima  facie  case 
when  a  mineral  examiner  testifies  that  he  has  examined 
a  mining  claim  and  has  found  the  mineral  values  insuf- 
ficient to  support  a  finding  of  discovery. 

"nitedstates  v.  Joseph  R.  and  Aletha  Henri.  16  IELA 
221  (Mar.  27,  1980) 


Due  process  does  not  require  notice  and  a  prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Alva  F.  Rockwell  and  Alva  A,  Rockwell.  17  IELA  272 
(Hay  13,  1980) 

5lI_Seiss,  19  IBLA  332  (Aug.  25,  1980) 

George  H.  Fennimore  et  al..  50  IBLA  280  (Oct.  6,  1980) 

".ilfiS-.S.i-.SjJil! .  51  IBLA  8  (Apr.  6,  1981) 

Earth  Sciences,  Inct.  80  IBLA  28  (Mar.  28,  1981) 

Lamar  Burnett  et  ill,.  81  IBLA  166  (Dec.  19,  1981) 


Where  a  question  of  fact  exists  as  to  when  ac- 
creted land  was  formed  in  front  of  a  patented  upland 
lot  along  the  Yellowstone  River  and  whether  title  to 
the  accreted  land  is  in  the  United  States  and,  there- 
fore, subject  to  oil  and  gas  leasing,  a  hearing  may 
be  ordered  by  this  Board  pursuant  to  43  CFH  1.115. 

Eldin  L.  R,.JohnsoD,  Marilyn  Johnson.  47  IBLA  366 
(May  21,~1980) 


ADMINISTRATIVE  PROCEDU BE- -Continued 


ADMINISTRATIVE  PROCEDURE- -Continued 


HEARINGS--Continued 


HEARINGS--Continued 


Absent  a  patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 


United  States 
(May  27,  1980) 


-Se2E4£_£.i_Meokei_et_al.,  U8  1BLA  22 


In  proceedings  before  the  Department  to  determine 
the  validity  of  a  mining  claim,  notice  and  an  opportun- 
ity for  a  hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.   Bhere  the  validity  of  a 
claim  turns  on  the  legal  effect  to  be  given  facts  of 
record  concerning  the  status  of  the  land  when  the  claim 
was  located,  no  hearing  is  required. 

John_J.i_Schnabel,  50  IBLA  201  (Sept.  30,  1980) 

(lack a_y_B ar_Cc i£± ,  69  IBLA  1<*8  (Dec.  13,  1982) 


In  civil  penalty  proceeding  concerning  an  alleged 
violation  of  the  Eagle  Protection  Act,  proof  of  conduct 
in  violation  of  the  Act  must  appear  of  record.   Where 
the  record  fails  to  establish  proof  of  an  offer  to  sell 
an  artifact  agreed  to  be  an  eagle,  there  is  no  basis 
for  assessment  of  a  civil  penalty. 


Angel  Nunez  v.  U.  S.  Fish  S  Wildlife  Service, 
(July  1,"  1980) 


U  CHA  25 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment. 

Mary  Semone,  U9  IBLA  213  (Aug.  11,  1980) 

Natalia  Kepulc  et  al.,  51  IBLA  170  (Nov.  26,  1980) 

Billy._n.orry.,  72  IBLA  13  (Apr.  U,  1983) 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

Where  there  is  not  sufficient  reason  shown  to 
disturb  an  Administrative  Law  Judge's  finding  that  the 
prudent  man-marketability  test  was  met  as  of  July  23, 
1955,  and  continuously  thereafter  by  mining  claimants 
who  extracted  and  profitably  sold  sand  and  gravel  from 
the  claims  prior  to  that  date  and  continuously  there- 
after, the  decision  will  be  sustained  on  appeal. 

The  Board  of  Land  Appeals  will  not  order  a  further 
hearing  in  a  mining  claim  contest  case  where  a  patent 
application  has  been  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a  discovery  of  a  valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 


U_±t_d_§t_te__v. 
Uug.  297~1980r 


Albert  Martinez  et  al. 


<*9  IBLA  360 

87  I.D.  386 


A  second  hearing  of  a  Government  mining  contest 
will  not  be  afforded  where  a  claimant  was  given  notice 
and  an  opportunity  to  appear  at  a  hearing,  where  he 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a  different  result.   A  petition  to  reopen 
a  hearing  of  a  Government  mining  contest  will  be  denied 
when  the  contestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  or  could  have 
been  available  at  the  original  hearing.   A  further 
hearing  will  not  be  ordered  merely  to  afford  a  claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discovery. 

United  States  v.  Leon  R.  Whitney, _e__r_T___ernand__, 

51  IELA  73  (Cct.  31,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that,  before  a  decision  is  reached  to 
reject  an  application  for  an  allotment,  the  applicant 
for  a  Native  allotment  be  notified  of  the  specific 
reasons  for  the  proposed  rejection,  allowed  to  submit 
written  evidence  to  the  contrary,  and  granted  an  oppor- 
tunity for  an  oral  hearing  before  a  trier  of  fact  where 
evidence  and  testimony  of  witnesses  may  be  submitted. 

The  Court  of  Appeals  for  the  Ninth  circuit  has 
held  that  application  of  the  Departmental  contest  pro- 
cedures to  provide  the  allotment  applicant  with  notice 
and  an  opportunity  for  a  hearing  prior  to  adverse 
action  on  the  allotment  application  complies,  at  least 
facially,  with  the  due  process  requirements  set  forth 
in  the  court's  mandate  in  Pence  v.  Kler pe.  529  F.2d 
135  (9th  Cir.  1976)  .   Pence  v.  Andrus.  586  F.2d  733 
(9th  Cir.  1978)  . 

i!SlI_£ei5  nej ,  51  IBLA  165  (Nov.  26,  1980) 

State  of  Alaska  (Leland  R,  Estahrook)  ,  5U  IELA  3<46 
(May  12,  1981) 


Where  ELM  issues  a  decision  to  cancel  a  mining 
claim  occupancy  lease,  which  decision  is  based  on  a 
Forest  Service  report  showing  that  someone  other  than 
the  lessee  has  occupied  the  leased  premises  and  that 
lessee  has  admitted  that  she  was  away  from  them;  where 
lessee  asserts  that  the  claim  is  nevertheless  "a  prin- 
cipal place  of  residence"  and  requests  a  hearing;  and 
where  the  record  is  insufficient  to  resolve  this  ques- 
tion, the  matter  will  be  referred  for  a  hearing. 

Viola_D._Le_ Master,  51  IELA  291  (Dec.  17,  1980) 


Due  process  does  not  require  notice  and  a  prior 

right  to  be  heard  in  every  case  where  an  individual 
may  be  deprived  of  property  so  long  as  the  individual 

is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becomes  final. 

N°Iii!Sgst_Ex£lorationsx_Inc_1,  52  IBLA  87  (Jan.  12, 
1981)  88  I.D.  31 


Iei£l_£i_EaiI!Stt,  52  IBLA  273  (Feb.  6,  1981) 
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JS"es_Gi_Robinsgn_et_ali,  60  IBLA  13U  (Nov.  2U ,    1981) 

Rokert.JiJSinai^Li^i.Hollenbeak,  72  IBLA  75  (Apr.  12, 
1983) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  an  individual  has  committed  a  graz- 
ing trespass  if  that  finding  is  in  accordance  with, 
and  supported  by,  reliable,  probative  and  substantial 
evidence. 

Where  the  evidence  as  to  specific  trespass  indi- 
cates that,  of  a  number  of  cattle  counted,  some  were 
located  on  intermingled  private  land,  but  there  were  no 
barriers,  either  natural  or  artificial,  which  would 
have  prevented  the  cattle  on  private  land  from  going 
onto  the  public  land,  it  is  proper  to  find  that  all 
cattle  counted  would  tend  to  consume  forage  at  a  rate 
proportional  to  the  ratio  of  forage  available  on  pri- 
vate and  public  lands.   The  burden  then  shifts  to  the 
grazing  licensee  to  rebut  this  presumption. 

Settlement  agreements  compromising  prior  trepasses 
may  be  considered  an  admission  of  liability  only  where, 
by  the  terms  of  a  settlement,  liability  is  admitted. 
Where,  however,  liability  has  been  initially  determined 
in  a  Departmental  adjudication,  such  a  determination  is 
properly  considered  in  a  subsequent  hearing.   As  proba- 
tive of  the  issue  of  "repeated"  violations,  absent  a 
stipulated  settlement  which  expressly  vacates  the 
factual  determinations  made  in  the  prior  adjudication. 


i Dry  H I ST R AT I VE_ PROCEDURE — Continued 

HEARINGS — Continued 

A  coal  prospecting  permittee  who  applies  for  a 
coal  lease  is  entitled  to  a  hearing  before  an  Adminis- 
trative Law  Judge  before  his  application  is  rejected, 
where  the  permittee  alleges  that  the  application  con- 
tains data  that  commercial  quantities  of  coal  exist 
on  the  lands;  however,  where  the  permittee  alleges  that 
there  is  coal  in  commercial  quantities  in  certain  lands 
as  measured  by  the  mining  industry  standard  BLB  and 
Survey  should  have  the  opportunity  to  consider  whether 
commercial  quantities  as  measured  by  the  mining  indus- 
try is  sufficient  to  comply  with  commercial  quantities 
as  defined  in  «3  CFR  3130. 1-2. 

JesseJli.K nigh t ,    53    IBLA    300     (Bar.    21,     1981) 


Where  a  Native  allotment  application  declares 
that  the  applicant  first  initiated  use  and  occupancy 
after  the  date  that  the  land  was  segregated  from  appro- 
priation by  the  filing  of  a  selection  application  by 
the  State  of  Alaska,  allowance  of  the  Native  allotment 
application  is  precluded  as  a  matter  of  law  and  may  be 
properly  rejected  without  a  hearing. 


Roselyn  Isaac (On  Reconsideration) 

(BarT  25,  1981) 


53  IBLA  306 


Holland  Livestock  Ranch  and  John  J. 
(Feb.  19,  198l7 


_Case.y.,  52  IBLA  326 
88  I.D.  275 


The  Board  of  Land  Appeals  has  the  discretion  to 
grant  a  request  for  a  hearing  on  issues  of  fact  but, 
in  order  to  warrant  such  a  hearing,  an  appellant  must 
at  least  allege  facts  which,  if  proved,  would  entitle 
him  to  the  relief  sought. 

Stewart , Capital  Corp,,  53  IBLA  369  (Bar.  30,  1981) 


Due  process  does  not  require  notice  and  a  right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  may  be  deprived  of  property  so  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

Notice  and  an  opportunity  for  a  hearing  is  re- 
quired only  where  there  is  a  disputed  question  of  fact 
and  where  validity  of  a  millsite  location  turns  on  the 
legal  effect  to  be  given  facts  of  record  concerning  the 
status  of  the  land  when  the  millsite  was  located,  no 
hearing  is  required. 

John  C.  and  Haxtha  W.  Thomas  d.b.a.  Tungsten  Hining 
Co...  53  IBLA  182~(Bar.  17,  1981)"" 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made.   Government  mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 

MBited_States_vi_Leo_Di_Jacksgn_et_al.,  53  IBLA  289 
(Bar.  21,  198lf 


A  second  hearing  will  not  be  afforded  where  a 
mining  claimant  has  been  given  notice  and  an  opportu- 
nity to  appear  at  a  hearing  and  where  nothing  has  been 
submitted  to  indicate  that  another  hearing  would  pro- 
duce a  different  result. 

United  States  v.  Bichael  Kuretich  et  al.,  5H  IBLA  12  U 
(Apr.  17,  1981) 


Doe  process  does  not  require  notice  and  a  right  to 
a  prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

H]iak_ii_  Johnson ,  5U  IBLA  111  (Apr.  17,  1981) 

fiadi son_ Di_Locke_e t_ali ,  65  IBLA  122  (June  25,  1982) 

Anita  Robinson.  71  IBLA  380  (Bar.  29,  1983) 

Pbili£_2i_Cramer,  7«  IBLA  1  (June  21,  1983) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  a  person  has  committed  a  grazing 
trespass  if  that  finding  is  in  accordance  with  and 
supported,  by  reliable,  probative,  and  substantial 
evidence. 

Bureau  of  Land  Banaqement  v.  Holland  Livestock  Ranch 
3I!£Li0k2_Ji_Casev.,  5M  IBLA  2U7  (Apr.  27,  1981) 
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HEARINGS- -Continued 

An  application  for  a  Native  allotment  Bust  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  tine  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotaent 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  iaproper  to 
reject  his  application  without  affording  hia  notice  and 
opportunity  for  a  hearing,  and  BLB  lust  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  Bust  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

If  BLH  deteraines  that  a  Native  allotment  applica- 
tion that  conflicts  with  a  state  selection  application 
may  be  allowed  without  a  Governaent  contest  against  the 
Native  allotaent  applicant,  it  Bust  notify  the  State  of 
Alaska  of  this  deterainat ion.   Opon  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  reaedies. 
It  aay  initiate  a  private  contest  within  the  tiae  period 
prescribed  in  the  notice,  or  it  aay  appeal  the  decision 
of  BLB,  after  it  becoaes  final,  to  this  Board.   If  the 
Board  concludes  that  the  Hative's  application  is  defi- 
cient, it  will  order  the  initiation  of  a  Governaent 
contest.   But  if  it  finds  the  allotaent  application 
acceptable,  it  will  order  the  issuance  of  a  patent,  if 
all  else  be  regular. 

Daniel  Johansen [On  Reconsideration) .  51  IBLA  295 

(Apr.  29,  1981) 

Bary  A.  A.  Aspinwall (On  Reconsideration)  ,  66  IBLA  367 

(Aug.  27,  1982) 


A  coal  prospecting  peraittee  who  applies  for  a 
coal  lease,  alleging  with  supportive  data  that  there 
is  coal  in  coaaercial  quantities  within  certain  lands 
in  its  perait,  is  entitled  to  a  hearing  conducted  in 
accordance  with  the  AdBinistrative  Procedure  Act, 
5  O.S.C.  «  551  (1976) ,  before  its  application  aay  be 
finally  rejected  because  it  has  not  shown  coal  in  coa- 
mercial  quantities. 

Hiko_Bell_Binina_and_Oil_Co.#  55  IBLA  324  (June  26, 
1981) 


Where  a  Native  allotnent  application  declares  that 
the  applicant  first  initiated  use  and  occupancy  after 
the  date  that  the  land  was  withdrawn  for  lighthouse 
purposes,  allowance  of  the  Native  allotment  application 
is  precluded  as  a  Batter  of  law  and  Bay  be  properly 
rejected  without  a  hearing. 

S ta nisi aus_Bike ,  56  IBLA  69  (July  10,  1981) 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
initial  Bureau  of  Land  Management  decision,  adverse  to 
hia,  becoaes  final.   Appeal  to  this  Board  satisfies  the 
due  process  requireaents. 

23£i_i!iAIis,  56  IBLA  217  (July  22.  1981) 
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Under  43  CFR  2802.1-7(e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  coamunication 
site  on  public  lands  aay  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  iaproper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 


Aaerican  Telephone  and  Telegraph  Co. 
(Aug.  27,  198l7 


57  IBLA  215 


Where  a  party  fails  to  appear  or  participate  in  a 
hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  aerits  of  the  case  aay 
be  reached  and  decided  on  the  basis  of  the  record  coa- 
pleted  at  the  bearing,  despite  the  absence  of  evidence 
in  support  of  the  party's  case. 

United  States  v.  Claude  T.  and  Sarah  E.  Orae.  57  IBLA 
373  (Sept.  8,  1981) 


Mining  claimants  who  have  not  coaplied  with  the 
recordation  requireaents  of  sec.  314  of  the  Federal 
Land  Policy  and  Banageaent  Act  of  1976  have  no  due 
process  right  to  an  evidentiary  hearing  before  the 
Department  of  the  Interior  to  show  that  their  actual 
intent  not  to  abandon  rebuts  that  section's  conclusive 
presuaption  of  abandonBent,  since  the  Department  is 
duty-bound  to  enforce  the  conclusiveness  of  the 
statute's  presuBption  whenever  noncoapliance  has 
occurred,  and  any  such  hearing  would  be  valueless. 


i°!iI!_$>!!£]iii_w2Aier_Ci_Henderson,  58  IBLA  75  (Sept. 
1981) 


22, 


Due  process  does  not  require  notice  and  a  right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  aay  be  deprived  of  property  so  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

£ahej_£r.2iLE_.Bi2es.t_lJ!C.i,  58  IBLA  88  (Sept.  24,  1981) 

£ui_ii_i!atthews,  58  IBLA  246  (Oct.  6,  1981) 

RSESr t_T hor ne ,  58  IBLA  319  (Oct.  16,  1981) 

leiSIEliS§_l!iliesa_Inc.,  58  IBLA  372  (Oct.  20,  1981) 

Major  G.  Atkins,  60  IBLA  284  (Dec.  17,  1981) 

El  Capitan  Oil  Co.,  Inc.,  62  IBLA  146  (Bar.  5,  1982) 

£!d._Hundred_Gold_Binina_Cgi,  63  IBLA  56  (Bar.  30,  1982) 


A  aining  claiaant  is  not  entitled  to  a  hearing 
before  his  claia  can  be  declared  invalid  for  having 
been  located  on  land  which  is  segregated  from  location. 

Sheraan  C..  Saithi_Bichael_Bitchellx  Jx-,  58  IBLA  188 
(Sept.  28,~1981) 


Hining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  are  null  and  void  ab  initio.   How- 
ever, where  there  are  factual  questions  relating  to 
whether  action  taken  subsequent  to  a  withdrawal  is  in 
the  nature  of  an  amendment  to  a  previous  location  or 
whether  it  constitutes  a  relocation,  the  mineral  claim- 
ant will  be  granted  the  opportunity  to  show  that  the 
subsequent  action  was  a  permissible  amendment. 

RA_Bi_PolkA_Gene_Li_Brown,  57  IBLA  117  (Aug.  25,  1981) 


Absent  a  patent  application,  the  disaissal  of  a 
contest  coaplaint  by  an  Adainistrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  aerely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requireaent,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  aining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 

Absent  a  patent  application,  in  a  mining  contest 
hearing  where  the  Government's  evidence  of  lack  of  dis- 
covery relates  only  to  insufficient  quality  and  quantity 
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of  mineralization  and  the  mining  claimant  produces  evi- 
dence sufficient  to  preponderate  on  those  issues,  the 
contest  complaint  is  properly  dismissed. 

Onited  States  v.  Balin  W.  Lewis,  58  IBLA  282  (Oct.  8, 
1981) 


Bining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a  matter  of  law,  and  no  property  rights  are  created 
thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a  decision  holding 
that  such  claims  are  invalid. 

Lillian  Barlow,  58  IBLA  385  (Oct.  21,  1981) 
John_ii_l2S§i_i522ine_ii^§«  73  IBLJ  16  <BaY  5»  1983) 
B.  H.  Copeland.  75  IBLA  87  (Aug.  11,  1983) 

Shiny  Rock  Wining  Corp. (On  Reconsideration)  ,  77  IBLA 

261  (Nov.  30,  1983) 


while  the  requirement  of  U3  CFR  2802.1-7  (e)  (1979) 
for  notice  and  opportunity  for  a  bearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  lt    Inc.,  36  IBLA  260 
(1978)  . 

American  Telephone  and  Telegraph  Co.  (On  Reconsidera- 
tigni,  59  IBLA  iti    (Nov.  5,  1981) 

Bell  Telephone  Co.  of  Nevada,  63  IBLA  9  (Bar.  25,  1982J 


The  Department  of  the  Interior  will  not  grant  a 
hearing  to  examine  a  determination  by  the  Forest  Ser- 
vice that  land  is  not  chiefly  valuable  for  agricultural 
or  grazing  uses  where  such  determination  is  entrusted 
by  statute  to  the  Secretary  of  Agriculture. 

JiS»iS_i!i_S§2Eaex_Sr i ,  60  IBLA  1<4  (Nov.  16,  1981) 


Under  H3  CFR  2802.1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

While  the  requirement  of  «3  CFR  2802.1-7 (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc..  36  IBLA  260 
(1978)  . 

Bountain  States  Telephone  6  Telegraph,  60  IBLA  221 
(Nov.  30,  1981) 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
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discovery  has  been  made.   Government  mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 

A  mining  claim  contest  hearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  to 
prove  a  discovery  had  been  made  on  the  claims  in  the 
absence  of  a  tender  of  proof  and  evidence  to  show 
equitable  justification  for  a  further  proceeding  in 
the  case.   Also,  the  case  will  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claimants'  witnesses  on  issues  going  to  their 
failure  to  present  a  case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  showing  of  a  denial  of  due 
process. 

Onited  States  v.  Ernest  C.  Downs  and  Goldfield  Deep 
Bines  Co.  of  Nevada,  61  IBLA  251  (Jan.  29,  1982) 


Where  a  contest  complaint  charges  that  no  qualify- 
ing discovery  of  mineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claim  is  sufficient  to  raise  a  justiciable  issue 
to  be  resolved  at  a  hearing. 

Rich_K nob  lock ,  61  IBLA  297  (Feb.  3,  1982) 


The  requirement  of  U3  CFR  2802.1-7  (e)   (1979),  for 
notice  and  opportunity  for  a  hearing,  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
£ircle_Li_Inci ,  36  IBLA  260  (1978). 

American  Telephone  &  Telegraph  Co. ,  61  IBLA  313 
"(Feb.  11,~1982) 

Bountain  States  Telephone  S  Telegraph  Co.,  6U  IELA  16U 
(Bay  25,  1982) 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  of  Land  Banagement  decision  becomes 
final.   Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

Francis_Skaw_et_aU,  63  IBLA  235  (Apr.  19,  1982) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLH  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

Victor  A^^nabonak (On  Reconsideration)  ,  6U  IELA  289 

(June~u,  1982) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land. 

William_Bi_TenniSonx_JrA,  66  IBLA  38  (July  2i,    1982) 


so 


ADniNISTRATIVE.PBOCEDpBE — Continued 

HEARINGS — Continued 

An  Administrative  Law  Judge  has  the  authority  to 
permit  the  use-  of  interrogatories  and  requests  for 
production  of  documents  in  a  Government  mining  contest. 

United_Stat§s  v.  Pittsburgh  pacific  Co,,  6B  IBLA  342 
1novT~227  1982)""  89  I.D.  586 


It  is  within  the  discretion  of  the  Board  of  Land 
Appeals  to  grant  a  request  for  a  hearing  on  an  issue  of 
fact.   In  order  to  warrant  such  a  hearing,  an  appellant 
must  at  least  allege  facts  which,  if  proved,  would 
entitle  him  to  the  relief  sought. 

£aul_Si_Tem£le,  69  IBLA  54  (Nov.  29,  1982) 


Where  there  are  disputed  facts  determinative  of 
the  legal  issues  posed  therefrom,  this  Board  has  the 
discretionary  authority  to  order  a  hearing  on  the 
matter  before  an  Administrative  Law  Judge  pursuant  to 
43  CFB  I*. U15. 

£atricia_C._Alker,  70  IBLA  211  (Jan.  24,  1983) 


where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Haterial,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 


S^._Arbo,  70  IBLA  244 


United  States  v.  Richard 
(Jan.  25,  1983) 


A  hearing  before  an  Administrative  Law  Judge  is 
necessary  on)v  where  there  is  a  material  issue  of  fact 
requiring  resolution  through  the  introduction  of  testi- 
mony and  other  evidence.   In  the  absence  of  such  an 
issue,  no  hearing  is  required. 

KernCo  Drilling  Co.  et  al.,  71  IBLA  53  (Feb.  22,  1983) 

Alumina  Development  Corp.  of  Utah.  77  IBLA  366  (Dec.  7, 
1983) 
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A  request  for  postponement  made  at  a  hearing  is 
properly  denied  where  there  has  been  no  showing  of  an 
extreme  emergency  which  could  not  have  been  antici- 
pated and  which  justifies  beyond  question  the  granting 
of  a  postponement.   This  standard  is  not  met  by  a 
request  to  postpone  a  hearing  to  obtain  the  testimony 
of  additional  witnesses  when  the  need  for  the  testimony 
was  anticipated  more  than  1  month  prior  to  the  hearing 
and  the  party  seeking  postponement  failed  to  file  a 
proper  motion  at  that  time. 

Geosearch.  Inc.,  Lloyd  Chemical  Sales,  Inc.  y. 
Resource  Service  Co..  Inc..  Bureau  of  Land  Banaqe- 
ment,  71  IBLA  138  (Bar.  9,  1983) 


Under  43  CFB  2802. 1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  43  CFR  2802. 1-7  (e)   (1979),  for 
notice  and  opportunity  for  a  hearing  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
Circle  L,  Inc..  36  IBLA  260  (1978). 

De£ver_6_^o_Gra^de_Hestern_Rail_Eoad_Coi,  71  IBLA  352 
(Bar.  28,  1983) 


Where  the  owner  of  an  interest  in  a  mining  claim 
dies  prior  to  the  filing  of  a  contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  on  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

United  States  v.  Joseph  Laczkowski £_Eula_G.._ Jones 

JBontneyl,  71  IBLA  364  (BarT  28,  1983) 


Where  the  Bureau  of  Land  Banagement  refers  a  com- 
plaint about  the  issuance  of  a  crossing  permit  under 
43  CFR  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

Jones_6_Sandi_Livestocki_Inci,  75  IELA  40  (Aug.  5,  1983) 


Under  43  CFR  2802.1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  procedure. 
A  BLB  decision  informing  appellant  of  its  right  to  file 
a  request  for  a  hearing  with  the  Board  of  Land  Appeals 
after  BLB  has  determined  the  rental  does  not  meet  the 
requirements  of  43  CFR  2802.1-7  (e)  (1979). 

While  the  requirement  of  43  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L,  Inc. .  36  IBLA  260 
(1978)  . 


Due  process  does  not  require  notice  of  a  right  to 
a  prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  an  asserted  property  right  so  long  as 
the  individual  is  given  notice  and  an  opportunity  to  be 
heard  before  the  deprivation  tecomes  final. 

John-fi.r-.Alcher.et^ali,  75  IBLA  128  (Aug.  15,  1983) 


If,  prior  to  summary  dismissal  of  a  mining  contest 
complaint,  a  contestee  answers  without  questioning  the 
service,  any  defect  in  service  will  te  deemed  waived  as 
to  such  answering  contestee. 

Onited  States  v.  Norman  Montgomery  et  al_.,  75  IELA  358 
(Aug.  31,  1983) 


aiSi_Steel_Corp_:.,  71  IBLA  88  (Feb.  24,  1983) 


SI 
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A  sodium  prospecting  permittee  who  applies  for  a 
preference  right  sodiua  lease,  alleging  with  supportive 
data  that  he  has  discovered  a  valuable  deposit  of 
sodiua  and  that  the  land  is  chiefly  valuable  for 
sodiua,  as  required  by  sec.  21  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  30  O.S.C.  4  262  (1976),  is 
entitled  to  a  hearing  conducted  in  accordance  with 
sec.  5  of  the  Administrative  Procedure  Act,  5  U.S.C. 
i    551  (1976) ,  before  his  lease  application  may  be 
finally  rejected  for  failure  to  prove  such  a  discovery. 

Barine  Hinerals  Corp.,  76  IBLA  68  (Sept.  21,  1983) 
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The  holder  of  a  right-of-way  issued  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  U3  O.S.C.  ft  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.   Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  coapleted  but  the 
right-of-way  grant  regains  in  effect  and  the  land  is 
being  used  for  a  daa,  spillway,  and  reservoir. 

Bench  Lake  Irrigation  Co..  78  IBLA  305  (Jan.  12,  1981) 


Notice  of  a  hearing  is  not  defective  when  notice 
was  sent  to  the  appellant  at  his  last  known  address 
more  than  a  month  before  the  hearing,  the  letter  was 
not  returned,  testimony  of  other  individuals  attending 
the  hearing  showed  that  appellant  knew  of  the  hearing, 
and  appellant's  notice  of  appeal  shows  on  its  face  that 
he  knew  of  the  hearing. 

Estate  of  Andrew  Jackson,  12  IBIA  39  (Oct.  18,  1983) 


Where  one  serving  as  the  mayor  of  a  city  and 
village  corporation  president  receives  actual  notice  of 
and  participates  in  a  Native  allotment  contest  proceed- 
ing in  which  the  city  and  village  assert  an  interest, 
there  is  no  denial  of  due  process  as  to  appellant  city 
and  village. 

Village  6  City  Council  of  Aleknaqik.  Hay  H.  Olson. 
Lawrence  Hurphy,  Sr.  (On  Reconsideration) .  80  IELA 
221  (AprT  30,  1981) 


No  hearing  is  required  to  declare  a  mining  claia 
invalid  when  it  is  shown  that  at  the  time  of  location 
of  the  claims  the  land  was  not  open  to  location. 

La rr i_ Be Mas ter_e t _ali ,  76  IBLA  370  (Oct.  25,  1983) 


The  failure  of  an  Administrative  Law  Judge  to  give 
proper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a  party's  failure  to  attend  the  hearing 
and  to  present  evidence. 

E§i§lS_of _R ichar d_Evans_Malker ,  12  IBIA  11  (Oct.  28, 
1983) 


Where  there  exist  factual  questions  about  the 
location  of  a  subdivisional  corner  in  a  dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a  hearing 
pursuant  to  13  CFR  1.115  to  resolve  these  questions. 

Elaer  A.  Swan  et  ux. .  77  IBLA  99  (Nov.  11,  1983) 


Under  13  CFR  2802.1-7  (e)   (1971),  which  provided 
that  charges  for  use  and  occupancy  of  a  right-of-way 
may  te  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  1, 
1911,  as  amended,  13  U.S.C.  «  961  (1976),  and  has  not 
been  conformed  to  Title  V  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  13  O.S.C.  ««  1761-1771 
(1982)  . 

£ole_Industries_c_Inci,  82  IBLA  289  (Aug.  31,  1981) 


A  hearing  is  not  necessary  in  the  absence  of  a 
aaterial  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.   An  oral  hearing  on  a 
color-of-tit le  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  estatlish  the 
color-of-title  claia. 

Kia_C_._ E va ns ,  82  IBLA  319  (Sept.  6,  1981) 


In  order  to  be  entitled  to  an  adjudicative  hear- 
ing, as  an  adjunct  of  due  process,  a  party  must  have  a 
sufficient  property  interest  in  that  which  is  the  sub- 
ject of  the  Government  action. 

Village  &  City  Council  of  Aleknaqik,  Bay  M.  Olson, 
i§*ie2£g_I5!!E£hix_Sr^,  77  IBLA  130  7nov.  15,  1983J 


Where  a  Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a  State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.   The  Bureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a  party  to  such  contest. 

Maiter_Titus_iOn_Raconsideratigni,  77  IBLA  321  (Dec.  1, 
1983) 


A  second  hearing  will  not  be  afforded  to  an  Alaska 
Native  allotment  applicant  where  the  applicant  was 
afforded  an  initial  hearing  in  accordance  with  due 
process,  and  where  nothing  has  been  submitted  which 
suggests  that  an  additional  hearing  would  produce  a 
different  result.   Where  an  applicant  fails  to  intro- 
duce all  relevant  evidence  at  an  initial  hearing  when 
such  evidence  was  available  and  could  have  been  submit- 
ted, he  waives  his  right  to  introduce  that  evidence.   A 
further  hearing  is  not  necessary  in  the  absence  of  a 
aaterial  issue  of  fact  which,  if  proven,  would  alter 
the  disposition  of  the  appeal. 

Ouzinkie  Native_Cor£i_vi_Edward_Ni_0£heim ,  83  IELA 
225  "(Oct7~197~1981) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  State  selection  application,  it  is  improper,  as  a 
general  latter,  to  reject  the  application  without 
affording  the  applicant  notice  and  opportunity  for  a 
hearing. 


OiSanna.Hansen ,  81  IBLA  150  (Dec.  12,  1981) 


*BBI!!I5il  Ml  YE_P  ROC  E  D  U  R  E-  -Continaed 

JUDICIAL  REVIEW 

Hhere  oil  and  gas  lease  offers  have  been  rejected 
because  of  a  moratorium  on  the  leasing  of  the  subject 
lands  which  was  imposed  by  the  direct  order  of  the  Sec- 
retary of  the  Interior,  and  the  rejected  applicant  has 
filed  suit,  now  pending,  for  judicial  review  of  the 
legality  of  the  Secretary's  order,  and  also  Bakes  a 
contemporaneous  appeal  to  the  Board  of  Land  Appeals, 
the  Board  will  not  await  the  outcome  of  the  judicial 
proceedings,  but  will  summarily  dismiss  the  appeal. 

Te_as___l___Ga__Cgr__»  46  IBLA  50  (Feb.  20,  1980) 


*£fil  SIST  liUH-lICC  ED  UR  E — Con  t  i  n  ued 

RULEMAKING — Continued 

Ir»a  Shirley  v.  Area  Director,  Navajo  Area  Cffi_e_ 
Bureau  of  Indian  AffairsT  10  IBIA  399  (Oct7~157~1982) 

Charity  Tsosie  v.  Area  Director,  Navajo  Area  Officg_ 
Bureau_of_Indian_Af fairs,  10  IBIA~416  (Oct.  15,  1982) 

Leo_Willie_Vj_Area_Directorx_Navajo_Area_Cf f ice^  Jure a u 
°I_l£^iai!_*iiairs,  10  IBIA  U32  (Oct.  15,  1982)" 

Francis  tazzie  y.  Area  Director,  Navajo  Area  Cff_ce_ 
Bur____g__India__ Affairs,  10  IBIA  448  (Oct7~15,  1982) 


RULEMAKING 

The  rulemaking  procedures  in  5  U.S.C.  *  553  (1976) 
do  not  apply  to  administrative  interpretations  which 
conclude  that  the  amount  of  the  reclamation  fee  imposed 
by  the  Surface  (lining  Control  and  Reclamation  Act  of 
1977  is  to  be  included  as  part  of  the  royalty  base 
under  Indian  coal  leases. 

P£a body._Coa l_Co.  ,  53  IBLA  261  (Bar.  23,  1981) 


Onder  5  U.S.C.  $  552(a)(1)  (1976)  and  the  Supreme 
Court's  holding  in  Norton  v.  Ruiz,  415  U.S.  199  (197U) , 
an  individual  may  not  be  deprived  of  benefits  solely  on 
the  basis  of  an  eligibility  standard  published  only  in 
the  BIA  manual. 

Matthew  Allen  v.  Area  Director,  Navajo  Area  Office, 

_ur_au_gf_I__ian_Af fairs, ~10  IBIA  146  (Oct.  15, 

1982)  "  89  I.D.  508 

_il  b_r_Bar_g__v__Ar  ________  tor  __N  a  va_jg_  A  rea_Of  f  icex 

B_E£_!i  °I_I___________ES»  10  IBIA~173  (Oct.  15, 

1982) 

Henry  W.  Begay  v.  Area  Director,  Navajo  Area  Office, 
__E____°__In.c>i_I!___E_±E_<  10  IBIA  189  (Oct.  15,  1982) 

____2_______________J!___E_____E____EA_____.i___E__ 

__________E___________________E_»  10  IBIA  205 

(Oct.  15,  1982) 

Bessie  Benally  v.  Area  Director,  Navajo  Area  Office, 
__£____°_____i________E_'  10  IBIA  221  (Oct.  15,  1982) 

Arietta  Bischoff  v.  Acting  Area  Director,  Navajo  Area 
0__ice___ur____gf_lndi_n__ff_irs,  10  IBIA~237  (Oct.  15, 
1982~ 

Irvi___Clark_v^_Ar_a___r_ctgr___a___g_Are___f f ice_ 
Bur§Iu_of_Indian_ Affairs,  10  IBIA  253  (Oct.  15,  1982) 

Pearlene  Dayzie  v.  Area  Director,  Navajo  Area.Office, 
Bureau_of_Indian_Af fairs,  10  IBIA  269  (Oct.  15,  1982) 

Janet  Gordon  v.  Area  Director,  Navajo  Area  Office, 
I______°__l£___E__i__lE_»  10  IBIA  285  (Oct.  15,  1982) 

Leo  Green  v.  Area  Director,  Navajo  Area  Office. 
B_E________S_i_n_Ai fairs, ~10  IBIA  301  (Oct.  15, 

1982) 

_ra_cis__ar____v__Ar ________ tgr__Nava _g_Area_0f f icex 

Bur eau_of_Indian_Af fairs,  10  IBIA  318  <Oct.~15,  1982) 

June  James  v.  Area  Director,  Navajo,  Area  Office,  Bureau 
if _l£didn_Af fairs,  10  IBIA~334  (0ct7  15,~1982~ 

Thomas  Kee  v.  Area  Director,  Navajo  Area  Office,  Bureau 
____£___£___ fairs,  10  IBIA  350  (Oct.  15,  1982) 

___ter__elwog__v__A_ea_Directgrx_N____g_Ar __________ 

Bureau_of_Indian_ Affairs,  10~IBIA~366  (Oct.  15,  1982) 

___£________________£_____£____£__________£_____ f icex 

Bureau_gf_I.nd.ian~ Affairs,  10  IBIA  382  (Oct.  15,  1982) 


Guidelines  issued  by  Geological  Survey,  dated 
Apr.  23,  1980,  fixing  the  amount  of  a  coal  lease  bond 
at  three  times  monthly  production,  are  not  subject  to 
the  notice  and  comment  provisions  of  5  U.S.C.  $  553(b) 
(1976). 

Cambridge  Mining  Co..  74  IBLA  26  (June  21,  1983) 


In  deciding  whether  to  adopt  a  newly  enunciated 
rule  retroactively  the  Board  of  Land  Appeals  has 
adopted  the  balance  test  which  essentially  rests  on 
balancing  the  adverse  effects  of  retroactivity  with  any 
statutory  interest  in  applying  the  rule. 

Victor  H.  Onet,  Jr.  (On  Reconsideration).  82  IELA  241 
(Aug.  27,  1984) 


BLM  may  approve  a  petition  for  reinstatement, 
filed  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  U.S.C.  $  188(d),  (e) 
(1982),  for  a  noncompetitive  oil  and  gas  lease,  which 
terminated  automatically  prior  to  Jan.  12,  1983,  for 
failure  to  pay  the  annual  rental  on  or  before  the  lease 
anniversary  date  where  the  lessee  has  complied  with  the 
statutory  requirements  for  reinstatement.   In  cases 
where  petitions  have  been  filed  prior  to  publication  of 
the  requirement  to  pay  back  rentals  at  the  new  rate  of 
$5  per  acre,  or  notification  of  that  requirement  by 
ELK,  petitioner  is  properly  given  an  opportunity  to 
tender  the  additional  amount  required. 

_ob_r___._Cre_gn,  83  IBLA  362  (Nov.  15,  1984) 


SUBSTANTIAL  EVIDENCE 

After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  a  person  has  committed  a  grazing 
trespass  if  that  finding  is  in  accordance  with  and 
supported  by  reliable,  probative,  and  substantial 
evidence. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch 
_n__Joh__J____s__,  54  jblA  247  (Apr.  277  198l7 


On  appeal  from  or  review  of  the  initial  decision, 
the  agency  has  all  the  powers  which  it  would  have  in 
making  the  initial  decision.   The  powers  of  an  agency 
reviewing  an  initial  or  recommended  decision  of  an 
Administrative  Law  Judge  are  greater  than  those  of  an 
appellate  court  reviewing  the  decision  of  a  trial  judge. 


0£ited_S tates_ v.  Dunbar  Stone  Co, 
1981) 


56  IELA  61  (July  10, 


53 


A£3I5I5TR&TIVE_PROCEDy RE- -Continued 

SUBSTANTIAL  EVIDENCE — Continued 

In  order  to  sustain  a  charge  that  an  Administra- 
tive  Law  Judge  should  be  disqualified  or  his  decision 
set  aside  because  of  bias,  a  substantial  showing  of 
personal  bias  oust  be  Bade.   An  assumption  that  he 
night  be  predisposed  in  favor  of  the  Government  is  not 
sufficient. 

United_States_v^_Perri_Li_Jgnesx_Chet_C._Saith, 
67  IBLA  225  (Sept.  23,  1982) 


In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a  limitation  on  the  scope 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a  duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.   Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a  preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

USited_States_Fish_&_Mildlife_Seryice,  72  IBLA  218 
(Apr.~25,  1983) 


Where  in  a  government  contest  of  certain  associa- 
tion placer  mining  claims  the  contestant  charges  and 
proves  prima  facie  that  specific  10-acre  tracts  are 
nonmineral  in  character  and  thus  subject  to  exclusion 
from  the  claims,  a  finding  by  the  Administrative  Law 
Judge  that  such  tracts  are  mineral  in  character  will  be 
reversed  on  appeal  where  the  basis  for  that  finding  was 
mere  unsupported  conjecture  by  an  expert  witness  that 
there  is  "a  strong  possibility"  that  beds  of  rich  oil 
shale  underlie  those  tracts.   Such  evidence  is  insuffi- 
cient to  rebut  the  prima  facie  showing  by  a  preponder- 
ance of  evidence. 


Where  a  majority  of  the  Board  of  Land  Appeals  has 
ruled  that  an  agreement  between  a  filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  offer  in  his  own  name  competing  with 
the  clientele  of  the  company  does  not  violate  the  reg- 
ulations, a  case  involving  similar  factual  and  legal 
issnes  will  follow  the  Board's  majority  position. 

Jack_luckerman,  H5  IBLA  337  (Feb.  7,  1980) 


One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Ja»g5_B._Paulej,  53  IBLA  1  (Feb.  26,  1981) 

5Hi_*i_Kat thews,  58  IBLA  2U6  (Oct.  6,  1981) 

£aiI_Bi_ Andersen,  61  IBLA  1  (Dec.  29,  1981) 


Under  the  doctrine  of  respondeat  superior  a 
corporation  is  liable  for  the  wrongful  acts  or  omis- 
sions of  its  officers,  agents,  or  employees  acting 
within  the  scope  of  their  authority  or  in  the  course 
of  their  employment. 

The  master/servant  relationship  and  the  liability 
of  the  master  for  the  acts  of  the  servant  are  deter- 
mined by  the  law  of  the  state  in  which  the  act  tock 
place.   In  Idaho,  a  principal  or  master  can  be  held 
liable  for  exemplary  or  punitive  damages  based  en  the 
wrongful  acts  of  its  agent  only  when  the  agent's  acts 
were  authorized,  requested,  commanded,  performed  or 
recklessly  tolerated  ty  the  board  of  directors  cr  by  a 
high  managerial  agent  acting  in  behalf  of  the  corpora- 
tion within  the  scope  of  his  office  or  employment,  or 
when  the  acts  have  subsequently  been  ratified  with  full 
knowledge  of  the  facts. 

i!2H3il31!d_l3rS§*_l££i_Si_£iiISau_of_Land  Management  f 
77  IELA~2H5~1nov.  30,  1983) 


Dnited  States  v.  Energy  Resources  Technology  Land,  Inc. 
et_al..,  7U  IBLA  117  (June  30,  1983) 


The  Board  of  Indian  Appeals  will  not  disturb  an 
Administrative  Law  Judge's  finding  of  fact  that  is 
supported  by  substantial  evidence  in  the  record. 

Sam  Day  IV  v.  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian  Affairs  &  Window  Rock  Hall,  Ltd.  v. 
Acting  Area  Director,  Navajo  Area  Office,  Bureau  of 
Indiail-illa irs,  12~IBIA  9  (Oct.  6,~1983) 


*IBPSfTS 

An  airport  lease  issued  under  the  Act  of  nay  24, 
1928,  is  properly  canceled  where  the  lessee  fails  to 
use  the  leased  land  as  a  public  airport.   It  is  irrel- 
evant that  the  lessee  has  been  unable  to  arrange  financ- 
ing for  reinitiation  of  airport  service,  as  the  terms  of 
the  Act,  regulations,  and  lease  require  that  the  lands 
be  used  as  an  airport  and  provide  for  no  dispensation  of 
this  requirement. 

j£se_Rodr iguez ,  19  IBLA  258  (Aug.  18,  1980) 


In  exercising  the  full  review  authority  of  the 
Secretary  of  the  Interior,  the  Board  of  Indian  Appeals 
is  not  required  to  uphold  a  decision  of  the  Eureau  of 
Indian  Affairs  merely  because  it  is  reasonable  and 
based  upon  substantial  evidence  in  the  record,  but  has 
the  authority  to  review  the  decision  de  novo. 

Pugblo  of  Laguna  v.  Assistant  Secretary  for  Indian 
M£§.irs,  12  IBIA  80  (Dec.  7,  1983)  "        90  I.D.  521 


It  is  proper  to  reject  an  application  for  convey- 
ance of  Government-owned  lands  for  airport  development 
under  19  U.S.C.  «  1723  (1976),  where  the  land  has  been 
withdrawn  for  military  purposes,  is  currently  used  as 
an  Army  air  field,  and  where  Army  officials  object  to 
the  conveyance. 

State_of_ Alaska,  61  IBLA  68  (Dec.  31,  1981) 


AIRPORTS — Continued 


ALASKA — Continued 


BLM  may  properly  cancel  a  public  airport  lease 
issued  pursuant  to  the  Act  of  May  24,  1928,  as  amended, 
49  U.S.C.  $t  211-214  (1982),  where  the  lessee  fails  to 
complete  construction  of  airport  facilities  within 
6  months  of  the  date  of  the  lease,  as  required  by  the 
tens  of  the  lease. 

»If £§d_Ger s tier ,  84  IBLA  155  (Dec.  13,  1984) 


GENERALLY — Continued 

One  who  settles  on  withdrawn  land  in  Alaska 
acquires  no  rights  to  or  title  interest  in  the  land 
which  is  superior  to  a  conveyance  of  the  land  tc  a 
Native  village  corporation  pursuant  to  sec.  12  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  «  1611 
(1976) ,  and  the  appeal  against  the  conveyance  must  be 
dismissed. 


L_._Jpe_HcVej,  77  IBLA  374  (Dec.  7,  1983) 


GENERALLY 

Where  a  Native  corporation  has  pending  an  appli- 
cation to  acquire  land,  which  land  was  awarded  to  an 
Alaska  Native  by  BLM  pursuant  to  a  Native  allotment  ap- 
plication, the  Native  corporation  is  a  party  adversely 
affected  by  the  decision  of  BLM  and  therefore  has  a 
right  to  appeal  pursuant  to  43  CFR  4.410,  from  the  BLM 
decision  holding  the  Native  allotment  application  for 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

Ouzinkie  Native  Corp.  v.  Edward  Opheim,  Sr . .  45  IBLA 
198  (Jan.  30,  1980) 


Where  a  pending  application  for  a  trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  U.S.C.  «  3215  (1982) ,  other  sections  of  the  Act  of 
May  14,  1898,  as  amended,  43  U.S.C.  **  687a-687a-6 
(1982),  relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
before  the  land  embraced  by  such  an  application  can  be 
patented. 

£on£i_J._Waidtlow,  82  IELA  247  (Aug.  28,  1984) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT 


A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  by  the  withdrawal  where 
credit  for  his  occupancy  prior  to  the  withdrawal  cannot 
be  given  under  the  Act  of  Apr.  29,  1950,  because  the 
claimant  initiated  his  occupancy  more  than  90  days 
prior  to  the  filing  of  his  notice  and  did  not  file  a 
notice  of  location  or  purchase  application  prior  to  the 
withdrawal. 

Equitable  adjudication  of  an  application  to  pur- 
chase a  trade  manufacturing  site  claim  filed  at  least 
12  years  after  the  land  has  been  withdrawn  must  be 
denied  as  substantial  compliance  with  the  law  has  not 
been  made  where  neither  occupancy  of  the  site  prior  to 
the  withdrawal  nor  after  the  withdrawal  could  validly 
be  considered  under  the  law. 

Stuart_Grant_Ramstad,  55  IBLA  223  (June  18,  1981) 


Formal  ceremonial  transfer  of  Alaska  to  the  United 
States  took  place,  pursuant  to  the  treaty  of  Mar.  30, 
1867,  on  Oct.  18,  1867,  and  accordingly  certificates 
issued  in  1868  by  the  "Late  Governor — Russian  Colonies 
in  America"  were  ineffective  to  pass  title  to  land 
since  that  title  had  already  vested  in  the  United 
States. 

ElI!_iIaska_Fisheriesx_Inci,  74  IBLA  295  (July  27,  1983) 


A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  from  Native  village 
selection  where  credit  for  his  occupancy  prior  to  the 
selection  cannot  be  given  under  the  Act  of  Apr.  29, 
1950,  because  the  claimant  initiated  his  occupancy  more 
than  90  days  prior  to  the  filing  of  his  notice  with  BLM 
and  did  not  file  a  notice  of  location  with  BLM  prior  to 
the  selection. 

Thomas_ Johnson,  77  IBLA  20  (Oct.  31,  1983) 


The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
$  1601  (1976),  extinguished  aboriginal  occupancy  claims 
of  Alaska  Natives  effective  Dec.  18,  1971,  and  a  Native 
allotment  application  then  pending  in  the  Eureau  cf 
Land  Management  and  purportedly  "amended"  after  that 
date  to  include  an  additional  100  acres  cannot  te 
granted  for  the  additional  acreage  unless  it  te  shown 
that  the  amendment  was  pending  in  the  Department  prior 
to  the  repeal  of  the  Act. 

Ouzinkie  Nati ve_CorEi_v^_Edward_0£heimx_Sr . ,  45  IELA 
198  (JanT  30,~198oT 


Alaskan  Native  aborigmal  occupancy  claims,  or 
claims  under  the  organic  Act  of  Alaska  of  May  17,  1884, 
and  the  Act  of  June  6,  1900,  were  extinguished  by  the 
Alaska  Native  Claims  Settlement  Act.  A  Native  appli- 
cant's rights  under  the  1906  Native  Allotment  Act  are 
based  upon  his  or  her  individual  compliance  with  that 
Act  and  not  upon  any  ancestral  use  of  the  land. 

William  Bpuwens  et  al..  46  IBLA  366  (Apr.  8,  1980) 


Land  withdrawn  for  an  air  navigation  site  is 
public  land  within  the  context  of  43  U.S.C.  •>    1613 
(1976  and  Supp.  IV  1980),  and  is  proper  for  selection 
by  a  Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Road  Commission  was 
not  thereby  severed  from  the  public  domain  and  under 
the  terms  of  the  order  remained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.   No  interest, 
legal  or  equitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a  withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  cnly  pursuant  to  an  Act  of  Congress. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a  Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  (,    1613(c)  (4) 
(Supp.  IV  1980)  . 

State  of  Alaska,  Eept.  of  Transportation  and  Public 
I2cilities,~67  IBLA  380  (Oct.  8,  1982? 
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ALASKA-- Continued 

ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

The  Alaska  Native  Claims  Settlement  Act  provides 
that  a  Native  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.   The  language  is  imperative,  not  permissive. 
If  land  within  the  "core"  township  is  available  for 
selection,  it  must  be  selected. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a  Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  $  1613(c)  (4) 
(Supp.  V  1981) . 

Chefarnrmute^InCi.  75  IBLA  242  (Aug.  24,  1983) 


Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.   The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(94  Stat.  2371),  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

Lar£l_3cHas ter_e t_ali ,  76  IBLA  370  (Oct.  25,  1983) 


ALASKA — Continued 

COAL  LEASES  AND  PERMITS — Continued 

iand  and  conveyance  of  the  land  to  the  Native  corpora- 
tion is  imminent. 

James  w.  Taylor  S  Associates,  Inc.,  76  IBLA  103 
(Sept.  21,  1983) 


GRAZING 

where  ELM  renewed  an  Alaska  grazing  lease  en  lands 
for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  ad- 
vised the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State's  application  was  resolved, 
BLB  may  cancel  the  lease  following  tentative  approval 
of  the  State  selection  application  preparatory  to 
transferring  control  over  the  lands  to  the  State,  as 
43  CFR  4230.1  gives  it  the  authority  to  cancel  Alaska 
grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Estate_of_Ci_Walter_Keaster,  47  IBLA  363  (May  21,  1980) 


An  Alaska  Native  allotment  application  is  deemed 
pending  before  the  Department  of  the  Interior  on 
Dec.  18,  1971,  if  it  was  filed  in  any  bureau,  division, 
or  agency  of  the  Department  on  or  before  Dec.  18,  1971. 
Evidence  of  pendency  before  the  Department  on  or  before 
Dec.  18,  1971,  shall  be  satisfied  by  any  bureau,  divi- 
sion, or  agency  time  stamp,  or  by  affidavit  of  any 
bureau,  division,  or  agency  officer  that  the  applica- 
tion was  received  on  or  before  Dec.  18,  1971. 

An  applicant  for  an  Alaska  Native  allotment  must 
prove  with  clear  and  credible  evidence  that  he  has  been 
in  substantially  continuous  use  and  occupancy  of  the 
land  for  a  period  of  5  years.   Such  use  and  occupancy 
must  be  substantial  actual  possession  and  use  of  the 
land,  at  least  potentially  exclusive  of  others,  and  not 
mere  intermittent  use,   Substantially  continuous  use 
and  occupancy,  at  least  potentially  exclusive  of 
others,  is  not  established  where  others  have  regularly 
used  the  subject  land  for  grazing,  hunting,  trapping, 
and  berrypicking,  and  where  the  applicant  has  never 
notoriously  possessed  the  land  in  a  manner  affording 
notice  to  others  that  he  claims  the  land. 

Ouzinkie  Native  Corp.  v.  Edward  N.  Opheim.  83  IBLA 
225  7oct.  19,  1984) 


where  land  is  within  a  grazing  lease  issued  pursu- 
ant to  the  Act  of  Mar.  4,  1927,  as  amended,  4  3  U.S.C. A. 
«  316  (Sest  Supp.  1982) ,  and  that  fact  is  properly 
noted  on  the  public  land  records,  the  land  is  segre- 
gated from  entry  as  a  trade  and  manufacturing  site 
under  sec.  10  of  the  Act  of  May  14,  1898,  as  amended, 
43  U.S.C.  4  687a  (1976).   Where,  however,  the~record 
indicates  that  the  Bureau  of  Land  Management  treated 
the  entryman's  notice  of  location  of  a  settlement  claim 
as  a  petition  for  determination  under  43  CFB  4230.1 
and  approved  it  to  the  extent  of  any  conflict  with  the 
grazing  lease,  the  lease  will  not  be  a  bar  to  the  ini- 
tiation of  that  settlement  claim. 

fl§e£ietta_Boberts_Vaden,  70  IBLA  171  (Jan.  20,  1983) 


A  grazing  lease,  issued  after  the  lessee's 
daughter  initiated  her  qualifying  use  and  occupancy  of 
a  portion  of  the  leased  premises  as  a  Native  allotment 
claim,  cannot  bar  the  approval  of  the  allotment.   More- 
over, a  formal  relinquishment  by  the  lessee  of  the 
portion  of  the  lease  so  occupied  by  his  daughter  was 
effective  to  terminate  the  grazing  lease  as  to  the 
relinquished  land,  so  that  upon  his  death  two  years 
later  the  lease,  which  passed  to  his  widow,  did  not 
include  the  land  within  the  allotment. 


COAL  LEASES  AND  PERMITS 

Pursuant  to  43  CFR  3410.2-1  (d)  an  applicant  for 
a  coal  exploration  license  is  required  to  provide  an 
opportunity  for  other  parties  to  participate  in 
exploration  under  the  license  on  a  pro  rata  cost 
sharing  basis.   Where  a  party  seeks  to  participate,  it 
is  required  to  submit  information  about  its  exploration 
plans  such  that  BLM  can  determine  whether  such  a  party 
has  legitimate  exploration  needs  that  must  be  accommo- 
dated.  Thus,  BLM  determines  whether  to  allow  partici- 
pation; arrangements  concerning  participation  are  then 
left  to  the  parties. 

Ja«es_Wi_Tay,lor_6_Associatesi_Inc.,  6  9  IBLA  1  (Nov.  24, 
1982) 


The  Bureau  of  Land  Management  may  properly  decline 
a  request  to  participate  in  coal  exploration  licenses 
where  the  licenses  are  close  to  expiration;  the  land 
in  question  is  selected  by  a  Native  corporation;  and 
publication  of  a  proposed  withdrawal  segregating  the 


State_of_Ala_skax_Bar_y_Irances_DeHart,  82  IBLA  165 
(Aug.  6,  1984) 


HEADQUARTERS  SITES 

A  headquarters  site  application  which  states 
that  trapping,  hunting,  fishing,  and  renting  cabins  to 
hunters,  fishermen,  and  snowmobiles  is  the  commercial 
operation  engaged  in  on  the  site  is  properly  rejected 
when  the  applicant  submits  no  evidence  that  he  is 
engaged  in  a  commercially  productive  industry  there,  or 
that  he  actually  received  substantial  income  from  guests 
who  used  the  site  in  connection  with  such  purposes. 

"Headquarters."   A  headquarters  site  application 
is  properly  rejected  when  the  applicant  has  failed  to 
sustain  his  burden  of  showing  that  the  site  has  been 
used  as  a  headquarters,  i..e_.,  as  the  usual  place  of 
business,  principal  office,  or  administrative  center 
of  his  snowmobile  camp.   The  term  "headquarters"  will 
not  be  construed  so  broadly  as  to  include  within  its 
meaning  use  of  a  site  for  recreational  purposes  with 
occasional  payment  of  use  of  the  facilities  occurring 
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A LA SKA- -Continued 

HEADQUARTERS  SITES--Continued 

via  rendering  of  services  and  helping  transport  build- 
ing aaterials  to  the  cabin  sites,  or  by  meager  and 
incidental  payments  of  cash. 

United_Sta^es_y^_Floy.d_R.._Ehmann,  50  IBLA  69  (Sept.  17, 
1980) 


ALASKA — Continued 

HOHESITES — Continued 

homesite  in  Alaska  does  not  trigger  that  statutory 
mechanism. 

United  States  v.  Gerald  H.  BraniJ f 12J!_  Reconsider  a  tion^, 

65  IBLA~9U  (June  23,  1982)" 


In  a  contest  proceeding  to  challenge  a  headquar- 
ters site  entry,  the  Government  has  the  burden  of 
establishing  a  prima  facie  case  of  noncompliance  with 
the  requirements  for  headquarters  sites.   The  headquar- 
ters site  applicant  then  has  the  burden  of  establishing 
entitlement  to  the  land  by  showing  coipliance  with  the 
law.   «i  U.S.C.  «  687a  (1976).   where  such  an  applicant 
asserts  that  he  has  operated  a  cabin  and  boat  rental 
business  on  the  site,  yet  fails  to  produce  sufficient 
evidence  to  show  that  he  was  engaged  in  a  trade, 
manufacture  or  other  productive  industry  from  which  he 
reasonably  hoped  to  derive  a  profit,  the  application  to 
purchase  must  be  rejected. 

Hflited_States_vi_Jack_[1cLean,  50  IBLA  290  (Oct.  7,  1980) 


HOHESITES 

Where  a  homesite  entryman  files  a  notice  of  loca- 
tion, stakes  out  his  site,  and  offers  convincing  evi- 
dence on  appeal  that  he  cut  timber  on  the  site  prior  to 
a  withdrawal  of  the  subject  lands  from  all  forms  of 
appropriation,  sufficient  occupation  has  taken  place  to 
establish  in  the  entryman  valid  existing  rights  prior 
to  withdrawal. 

where  a  homesite  entryman  dwells  in  a  log  and 
visquine  tepee  with  wooden  floor  and  wood  stove  for  a 
period  not  less  than  5  months  per  year  for  3  years, 
and  such  residency  is  completed  within  5  years  of  the 
filing  of  a  notice  of  location,  the  residence  require- 
ments imposed  by  13  D.S.C.  $  687a  (1976)  have  beeD  met. 

Equitable  adjudication  may  be  invoked  to  permit 
consideration  of  a  homesite  purchase  application  that 
was  not  filed  within  the  time  required,  where  substan- 
tial compliance  with  the  law  has  been  made  and  valid 
existing  rights  were  established  before  the  land  was 
withdrawn  by  Public  Land  Order  5118. 

Larri_L.._Lowenstein,  57  IBLA  95  (Aug.  25,  1981) 


Pursuant  to  the  Act  of  May  26,  1931,  13  U.S.C. 
4  687a  (1976) ,  a  homesite  claimant  must  show  that  at 
the  time  of  filing  an  application  to  purchase  he  had 
occupied  his  claim  in  a  habitable  house  for  the 
required  length  of  time.   Construction  of  a  cabin  and 
uncorroborated  statements  regarding  occupancy  will  not 
suffice  to  establish  occupancy  where  there  are  substan- 
tial indications  that  the  claimant  did  not  intend  to 
make  the  claim  his  home. 

M£it£3_States._v.._Gej:ald._H.1_Branif  f ,  59  IBLA  337 
(Nov.  5,  1981) 


Although  sec.  7  of  the  Act  of  Mar.  3,  1891, 
Hi    U.S.C.  «  1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a  lapse  of  2  years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 
The  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  fee  submitted  with  an  application  to  purchase  a 


HOMESTEADS 

An  application  to  make  homestead  entry  on  land 
previously  classified  for  selection  by  the  State  of 
Alaska  is  properly  rejected. 

Dgborah_ Lo wmaster ,  52  IBLA  198  (Jan.  26,  1981) 


Under  the  decision  in  Reeves  v.  Andrus, 
«65  F.  Supp.  1065  (D.  Alaska~1979) .  upon  a~deter- 
mination  of  the  Federal  Power  Commission  that  the 
value  of  land  withdrawn  for  power  purposes  would  not 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a  reasonable 
time  thereafter.   Such  land,  however,  does  not  become 
available  until  an  order  of  restoration  is  issued.   No 
rights  may  be  acquired  by  a  settler  on  the  public  land 
who  initiates  settlement  at  a  time  when  the  records  of 
the  Department  indicate  that  the  land  is  not  open  to 
entry . 

Where  the  Department  issues  a  decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Department  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  erroneous, 
where  a  third  party  has  initiated  adverse  rights  to  the 
land  originally  sought. 

£3I«el_J._HcIntjre (0n_Judicial_  Remand). ,  67  IBLA  317 

(Oct.  1,  1982) 


Sec.  1328(b)  of  the  Alaska  National  Interest  Lands 
Conservation  Act  provides  that  an  applicant  for  a  home- 
stead may  amend  the  land  description  contained  in  his 
application  if  said  description  designates  land  other 
than  that  which  the  applicant  intended  to  claim  at  the 
time  of  application  and  if  the  description  as  amended 
describes  the  land  originally  intended  to  be  claimed. 
If,  following  notice  to  the  State  of  Alaska  and  all 
interested  parties,  a  protest  meeting  the  requirements 
of  sec.  1328(a)  (3)  is  timely  filed  against  the  applica- 
tion as  amended,  the  legislative  approval  provided  by 
sec.  1328(a)(1)  shall  not  apply. 

Richard_Li_Nevitt,  78  IBLA  300  (Jan.  10,  198U) 


A  homestead  application  segregates  land  frcm 
subsequent  entry  by  a  Native  seeking  to  establish  use 
and  occupancy  under  the  Native  Allotment  Act  until  the 
homestead  entry  is  canceled  on  the  official  records  of 
the  Bureau  of  Land  Management. 

Where  land  included  in  a  homestead  entry  is 
described  among  lands  withdrawn  subject  to  valid 
existing  rights,  the  withdrawal  attaches  to  the 
land  upon  cancellation  of  the  entry. 

Ni£jS_Ii_££»ientieffi_State_of_Alaska,  81  IBLA  303 
"(June  15,  198U) 
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A LA SKA- -Continued 

HOMESTEADS--Continued 

An  application  for  reduction  in  cultivation 
requirements  pursuant  to  43  CFH  2511.4-3  (b)  (1)  will  be 
subject  to  rejection  if  it  appears  at  the  date  of  ini- 
tiation of  the  claii  the  conditions  were  such  as  to 
indicate  to  a  prudent  person  that  cultivation  of  the 
required  acreage  was  not  reasonably  practicable. 

A  decision  rejecting  an  application  for  reduction 
of  cultivation  requirements  will  ordinarily  be  affirmed 
where  it  appears  that  the  entry  contains  sufficient 
cultivatable  acreage,  but  that  the  applicant  has  not 
succeeded  in  reducing  the  required  acreage  to 
cultivation . 

Rich^rd_Li_Nevitt^On_Judicial_Reaandl,  84  IBLA  192 
(Dec.  21,  1985) 


ALASKA — Continued 

LANE  GRANTS  AND  SELECTIONS — Continued 

Generally-- Continued 

acceptable,  it  will  order  the  allotaent  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that 
an  election  of  reaedies  was  mandated  by  Departmental 
procedures,  a  decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a  period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a  direct  appeal  on  the  question  of 
whether  a  Government  contest  should  issue. 

State  of  Alaska  v.  Earl  G.  Patterson,  46  IBLA  56 
(Feb.  22,  1980) 

State  of  Alaska.  48  IBLA  229  (June  17,  1980) 


IRRIGATION  AND  POWER 


"Federal  installation."   The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a  nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a  license  issued  by 
the  Federal  Power  Commission,  is  not  a  "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  43  U.S.C.  »  1602(e)   (1976). 

A  licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a  "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 

Where  Congress  has  provided  in  16  U.S.C.  $  818 
(1982)  that  lands  sought  for  a  proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  *  1615 
(1976) ,  BLM  may  properly  convey  such  lands  to  a  Native 
corporation  selecting  same,  all  else  being  regular. 

Federal  land  occupied  by  a  municipally  operated 
utility  pursuant  to  a  license  from  the  Federal  Power 
Commission  may  be  conveyed  to  a  Native  corporation 
selecting  such  land,  subject  to  such  license.   Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

!S§tchikan_Public_Utilities,  79  IBLA  286  (Mar.  20,  1984) 


LAND  GRANTS  AND  SELECTIONS 

Generally. 

Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  Hay  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  ot  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.   Rather,  it  Bay  initiate  the  private  con- 
test within  the  tiae  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 


S ta te_gf _ Alas k a_ v._Elsie_Jghn ,  46  IBLA  137  (Mar. 
1980) 


19, 


State  of  Alask a_v^  Daniel  Jimmie,  Bertha  A^_W i 1 1 lams , 
48  IELA~370  (July  11,  1980) 

State  of  Alaska  v.  Cora  John  Smith,  50  IBLA  6 
(Sept.  5,  1980) 


Where  there  is  a  conflict  between  an  amplication 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.   The  State  may 
initiate  a  private  contest  proceeding  during  the  tiae 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  ELM 
and  then  appeal  to  this  Board. 

State  of  Alaska  v. Dora  David  and  Cathy  Dick,  46  IBLA 

177~(Mar.  21,  1980) 


In  treating  cases  similar  in  all  respects  to  those 
encountered  by  the  court  in  A3uilar  v.  United  States, 
474  F.  Supp.  840  (1979) ,  the  Board  will  conform  to  the 
District  Court's  directions  in  that  case.   Where  there 
is  a  conflict  between  an  application  by  the  State  of 
Alaska  to  select  land  under  the  Statehood  Act  and  an 
application  ty  an  Alaska  Native  for  an  allotment  under 
the  Act  of  May  17,  1906,  and  it  appears  to  ELM  that 
the  Native  applicant  has  met  the  requirements  under 
the  Native  Allotment  Act,  BLM  must  notify  the  State  of 
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Alaska.   The  State,  if  dissatisfied,  may  either  initi- 
ate private  contest  proceedings  to  prove  lack  of  quali- 
fication on  the  part  of  the  Native,  or  it  may  appeal 
the  subsequent  decision  of  BLM  to  the  Board  of  Appeals. 

Iaaa_J°Mitan_Northjjai,  46  IBLA  326  (Apr.  4,  1980) 


When  there  is  a  conflict  between  an  application  by 
the  State  of  Alaska  to  select  land  under  the  Statehood 
Act  and  an  application  by  an  Alaska  Native  for  allot- 
ment under  the  Act  of  May  17,  1906,  and  it  appears  to 
BLM  that  the  Native  applicant  has  met  the  requirements 
for  patent,  BLM  must  notify  the  State  that,  if  dissat- 
isfied, it  has  an  election  of  remedies.   The  State  may 
not  appeal  from  the  "Notice,"  which  is  interlocutory, 
but  it  «ay  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native, 
or  it  may  appeal  the  subsequent  decision  of  BLtl  to  the 
Board  of  Land  Appeals.   If  on  appeal,  the  Board  con- 
cludes that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Joan  H.  Newhall.  47  IBLA  85 
(Apr.  21,  1980) 

Sta^_of_Alaska_vi_|lgses_Chithlook,  4  7  IBLA  249 
(May  13,  1980) 


A  selection  by  the  State  of  Alaska  under  sec.  6  (b) 
of  the  Alaska  Statehood  Act  is  limited  to  public  lands 
which  are  "vacant,  unappropriated,  and  unreserved."  A 
rijht-of-way  for  the  Alaska  Railroad  across  the  public 
lands  constitutes  an  easement  which  does  not  separate 
the  servient  estate  from  the  public  domain  with  the 
result  that  the  land  may  be  available  for  selection 
subject  to  reservation  of  a  railroad  right-of-way  in 
any  patent  issued  to  the  State. 

lk§_ AIaska_Rai lr oad ,  65  IBLA  376  (July  20,  1982) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of 
an  application  by  the  State  of  Alaska  to  select  lands 
segregates  those  lands  from  all  subsequent  appropria- 
tions, including  locations  under  the  mining  law.   A 
mining  claim  located  on  land  which  has  been  segregated 
and  closed  to  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

££§£_! h-om^son ,  74  IBLA  231  (July  19,  1983) 
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obviates  the  need  for  the  Bureau  of  Land  Management  to 
search  state  records. 


J>220 nx_i i d_.  ,  74  IBLA  139  (July  6,  1983) 


90  I.D.  289 


Where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Eureau  of  Land  Management  is  not  required 
to  identify  or  to  adjudicate  unpatented  mining  claims 
on  the  lands  to  be  conveyed,  nor  is  it  required  to 
search  state  records  to  ascertain  the  existence  of 
such  claims. 

DOTOn.  Ltd..  74  IBLA  281  (July  25,  1983) 

Doyon,  Ltd.,  MTNT,  Ltd..  75  IBLA  65  (Aug.  10,  1983) 


Where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Bureau  of  Land  Management  is  not  required 
to  identify  unpatented  mining  claims  on  the  lands  to  be 
conveyed. 

Doyon.  Ltd.  (On  Reconsideration) .  77  IBLA  219  (Nov.  28, 
1983) 


Under  43  CFR  2650. 3-2  (c),  mineral  patent  applica- 
tions may  continue  to  be  filed  after  Dec.  18,  1976,  on 
land  selected  by  village  or  regional  corporations  until 
such  land  is  actually  conveyed.   Sec.  22  (c)  of  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.  *  1621(c) 
(1976),  prohibits  the  filing  of  such  an  application 
after  Dec.  18,  1976,  only  if  the  land  had  been  conveyed 
before  the  patent  application  was  filed. 

Doyon.  Ltd..  MTNT.  Ltd.  (On  Reconsideration).  78  IBLA 
327~Jan.  24,~1984) 


NATIVE  ALLOTMENTS 

Where  BLM  classifies  a  4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  frcm  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a  lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  protest 
and  application  of  an  Alaska  Native,  made  for  the  first 
tine  12  years  later,  will  be  rejected,  as  a  matter  of 
law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6  years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 
rather  had  expressly  acknowledged  the  existence  of  the 
leasehold . 


MINING  CLAIMS 

Where  an  application  for  a  regional  land  selection 
does  not  exclude  unpatented  mining  claims  as  provided 
in  43  CFR  2651.4(e),  the  Eureau  of  Land  Management  is 
not  required  to  identify  or  to  adjudicate  unpatented 
mining  claims  on  the  lands  to  be  conveyed  if  no  contest 
has  been  filed  by  the  applicant  pursuant  to  43  CFR 
4.450  as  provided  in  43  CFR  2650.3-2(a). 

The  Bureau  of  Land  Management  is  not  required  to 
search  state  record  offices  for  mining  claims  which 
have  not  been  recorded  with  the  Bureau  of  Land  Manage- 
ment on  behalf  of  an  applicant  for  an  Alaska  regional 
conveyance.   Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  «  1744  (1976), 
failure  to  record  such  a  claim  shall  be  deemed  con- 
clusively to  constitute  abandonment  of  the  claim,  and 


Evel.yn_A  lexander ,  45  IBLA  28  (Jan.  14,  1980) 


Where  a  State  Office  rejects  a  Native  allotment 
application  because  it  was  not  timely  filed  and  did  not 
have  the  required  certification  and  land  description, 
and  where  it  is  shown  such  deficiencies  were  beyond 
applicant's  control,  the  case  will  be  remanded  to  the 
State  Office  to  allow  60  days  for  the  deficiencies  to 
be  cured,  and  for  the  State  Office,  if  it  finds  sub- 
stantial compliance  with  the  law,  to  apply  doctrine  of 
equitable  adjudication  and  then  to  accept  the  applica- 
tion with  the  late  filing,  proper  certification,  and 
amended  land  description,  all  else  being  regular. 

Herbert_Herrmann,  45  IBLA  43  (Jan.  14,  1980) 
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The  Alaska  Native  Clai»s  Settlenent  Act,  «3  O.S.C. 
t  1601  (1976) ,  extinguished  aboriginal  occupancy  claims 
of  Alaska  Natives  effective  Dec.  18,  1971,  and  a  lative 
allotment  application  then  pending  in  the  Bureau  of 
Land  Management  and  purportedly  "amended"  after  that 
date  to  include  an  additional  100  acres  cannot  be 
granted  for  the  additional  acreage  unless  it  be  shown 
that  the  amendment  was  pending  in  the  Department  prior 
to  the  repeal  of  the  Act. 

Where  a  Native  corporation  has  pending  an  appli- 
cation to  acquire  land,  which  land  was  awarded  to  an 
Alaska  Native  by  BLM  pursuant  to  a  Native  allotment  ap- 
plication, the  Native  corporation  is  a  party  adversely 
affected  by  the  decision  of  BLM  and  therefore  has  a 
right  to  appeal  pursuant  to  43  CFB  4.410,  from  the  BLM 
decision  holding  the  Native  allotment  application  for 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

Ouzinkie  Native  Corp.  v.  Edward  Ocheia.  Sr..  45  IBLA 
198~Jan.  30,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where,  in  a  decision  holding  a  Native  allotment 
for  approval  and  a  State  selection  for  rejection  to 
the  extent  of  a  conflict,  the  Bureau  of  Land  Manage- 
ment grants  the  State  30  days  to  initiate  a  private 
contest  challenging  the  Native  allotment,  the  30-day 
appeal  period  will  commence  upon  expiration  of  the 
30  days  accorded  the  State  for  initiation  of  a  pri- 
vate contest  and  not  with  receipt  of  the  decision. 

Where  it  appears  that  a  party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a  decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a  period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a  direct  appeal  on  the  question  of 
whether  a  Government  contest  should  issue. 

State  of  Alaska  v.  Earl  G.  Patterson,  U6  IBLA  56 
(Feb.  22,  1980) 

State_of_Alaska,  48  IBLA  229  (June  17,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  Bay  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.   Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
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will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

State  of  Alaska  v.  Elsie  John.  46  IBLA  137  (Mar.  19, 
1980) 

State  of  Alaska  v.  Daniel  Jimmie,  Bertha  A.  Williams. 
48  IELA  370  (July  11,~1980) 

State  of  Alaska  v.  Cora  John  Smith.  50  IBLA  6 
lieptT  5,  19807 


An  inheritable  property  right  in  an  allotment  is 
created  only  if  an  applicant  fully  complies  with  all  of 
the  application  requirements  before  his  or  her  death. 
This  right  arises  even  though  the  applicant's  evidence 
of  use  and  occupancy  has  not  been  filed  so  long  as  the 
applicant  has  fulfilled  all  other  requirements,  because 
EIA  may  file  such  evidence  on  behalf  of  the  applicant's 
heirs. 

In  order  for  an  heir  to  relinquish  an  allotment 
application,  he  or  she  must  be  the  sole  heir  or  have 
the  authority  to  act  on  behalf  of  all  heirs.   Where, 
as  in  this  case,  the  widow  of  a  Native  allotment  appli- 
cant, who  is  not  the  sole  heir,  acting  on  her  own  be- 
half relinquishes  his  application  and  refiles  for  the 
same  allotment;  the  relinquishment  is  ineffective. 

Upon  the  death  of  a  Native  allotment  applicant, 
EIA  may  file  evidence  of  use  and  occupancy  for  the  ben- 
efit of  the  applicant's  heirs  so  long  as  the  applicant 
has  fulfilled  all  other  requirements  for  allotment. 
However,  BIA  has  no  authority  to  relinquish  the  appli- 
cant's allotment  during  the  period  for  filing  evidence 
of  use  and  occupancy. 

The  filing  of  an  acceptable  application  for  a 
Native  allotment  segregates  the  lands  from  appropria- 
tion and  subsequent  conflicting  applications  must  be 
rejected.   An  erroneous  notation  on  the  tract  books  of 
relinquishment  of  an  allotment,  although  it  appears  to 
reopen  the  land  for  allotment,  does  not  cut  off  the 
rights  of  the  first  applicant  as  against  subsequent  ap- 
plicants.  The  notation  rule  expressed  in  13  CFB  1825.1 
serves  to  fix  the  point  in  time  when  previously  segre- 
gated land  is  returned  to  the  public  domain  and  is  de- 
signed to  give  all  persons  wishing  to  apply  for  the 
land  an  equal  chance  to  do  so.   It  does  not  necessarily 
establish  when  a  prior  applicant's  rights  in  the  land 
have  terminated. 

Where  a  person  files  a  Native  allotment  appli- 
cation for  lands  segregated  from  appropriation,  the 
application  is  null  and  void  ab  initio  and  does  not 
give  rise  to  any  equitable  interest. 

Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  fro- 
posed  rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Eureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  to  4.452-9. 


I§tate_of_Gui_C._Groati  Jr^ 
(Mar.  2l7  1980)" 


.V iolet_Boeh 1 ,  4b  IELA  165 
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where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  net  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.   The  State  may 
initiate  a  private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  BLM 
and  then  appeal  to  this  Board. 

State  of  Alaska  v.  Dora  David  and  Cathy  Dick,  46  IBLA 
177  (Mar.  21,  1980) 


In 
encount 
474  F 
Distric 
is  a  co 
Alaska 
appl ica 
the  Act 
the  Nat 
the  Nat 
Alaska . 
ate  pri 
f icatio 
the  sub 


tre 
ered 
Supp 
t  Co 
nfli 
to  s 
tion 

of 
ive 
ive 

Th 
vate 
n  on 
sequ 


ating 

by  t 

.  840 

urt '  s 

ct  be 

elect 

by  a 

May  1 

appli 

Allot 

Sta 

cont 

the 

ent  d 


cas 
he  c 

(19 

dir 
twee 

Ian 
n  Al 
7,  1 
cant 
ment 
te, 
est 
part 
ecis 


es  simi 
ourt  in 
79)  ,  th 
ect ions 
n  an  ap 
d  under 
aska  Na 
906,  an 

has 

Act,  B 
if  diss 
proceed 

of  the 
ion  of 


lar  in 

Aguil 
e  Boar 

in  th 
plicat 

the  S 
t ive  f 
d  it  a 
t  the 
LM  mus 
atisf i 
ings  t 

Nativ 
BLM  to 


all 
ar  v 
d  wi 
at  c 
ion 
tate 
or  a 
ppea 
requ 
t  no 
ed 

o  pr 
e,  o 

the 


resp 

-  MBi 
11  co 
ase. 
by  th 
hood 
n  all 
rs  to 
ireme 
tify 

ay  e 
ove  1 
r  it 

Boar 


ects 
ted_ 
nf  or 

Uhe 
e  St 
Act 
otme 

BLM 
nts 
the 
ithe 
ack 
may 
d  of 


to 
Stat 
m  to 
re  t 
ate 
a  nd 
nt  u 

I  ha 
unde 
Stat 
r  in 
of  q 
appe 

App 


those 
es, 

the 
here 
of 
an 

nder 
t 
r 

e  of 
iti- 
uali- 
al 
eals. 


Emma_Jonathan_Ngrt hway,  46  IBLA  326  (Apr.  4,  1980) 


Alaskan  Native  aboriginal  occupancy  claims,  or 
claims  under  the  organic  Act  of  Alaska  of  May  17,  1884, 
and  the  Act  of  June  6,  1900,  were  extinguished  by  the 
Alaska  Native  Claims  Settlement  Act.  A  Native  appli- 
cant's rights  under  the  1906  Native  Allotment  Act  are 
based  upon  his  or  her  individual  compliance  with  that 
Act  and  not  upon  any  ancestral  use  of  the  land. 

The  requirement  that  a  Native  allotment  applicant 
show  5  years'  use  and  occupancy  is  applicable  to  all 
public  land  and  not  just  to  national  forest  land. 

Where  Native  allotment  applicants  who  were  8  years 
and  older  at  the  date  land  was  segregated  fro»  entry 
assert  independent  use  and  occupancy  of  the  land  then, 
the  Bureau  of  Land  Management  should  contest  their  ap- 
plications, affording  them  notice  and  an  opportunity 
tor  a  hearing  to  prove  the  adequacy  and  independence  of 
their  use  and  occupancy,  rather  than  reject  the  appli- 
cations without  a  hearing  simply  because  of  the  appli- 
cant's age  on  the  segregative  date. 

HiIiiam_Bouwens_et_ali,  46  IBLA  366  (Apr.  8,  1980) 


A  Native  allotment  application  filed  pursuant  to 
the  Alaska  Native  Allotment  Act  of  1906  must  be  re- 
jected if  it  was  not  pending  before  the  Department  of 
the  Interior  on  Dec.  18,  1971.   Where  there  are  factual 
questions  concerning  the  pendency  of  an  application 
they  can  best  be  resolved  at  a  hearing  pursuant  to  a 
Government  contest. 

A  Native  allotment  applicant  who  is  a  minor  is  not 
precluded  from  establishing  use  and  occupancy  of  the 
land  applied  for.   However,  such  use  and  occupancy  must 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.   The  question  of  a 
14-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a  contest  proceeding. 


A  request,  filed  in  1975,  to  reopen  a  Native  al- 
lotment application,  which  had  been  finally  rejected  in 
1967,  is  barred  by  the  1971  repeal  of  the  native  Allot- 
ment Act,  since  no  application  was  "pending"  on  the 
date  of  the  repeal. 
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Where  a  Native  allotment  applicant  has  not  estab- 
lished use  and  occupancy  of  the  lands  identified  in 
his  or  her  allotment  application,  the  applicant  has  not 
substantially  complied  with  the  Alaska  Native  Allotment 
Act  and  equitable  adjudication  under  43  CFF  1871.1-1 
cannot  be  properly  invoked. 

Mary  Olympic,  47  IBLA  58  (Apr.  14,  1980) 
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State  of  Alaska  v.  Joan  M.  Newhall.  47  IBLA  85 
(Apr.  21,  1980) 

State  of  Alaska_vi_Moses_Chit^look,  47  IBLA  249 
(May  13,"l98C)~~ 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment . 

Where  Bureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application.  Bureau 
of  Land  Management  should  initiate  a  contest  proceeding 
pursuant  to  43  CFB  4.451  to  4.452-9. 

Jvaj!_Chukwak,  47  IBLA  241  (May  13,  1980) 


Elea ngr_Hi_ W ood ,  46  IBLA  373  (Apr.  8,  1980) 


b  1 


ALASKA--Continued 

NATIVE  ALLOTHENTS — Continued 

Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  subait  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment. 

Hary_Semone,  49  IBLA  213  (Aug.  11,  1980) 

Na.talia_Ke£uk_et_al..,  51  IBLA  170  (Nov.  26,  1980) 


where  lands  sought  in  a  Native  allotment  applica- 
tion are  described  by  metes  and  bounds  despite  their 
having  been  previously  surveyed,  and  thereafter  an 
amended  application  is  filed  subsequent  to  Dec.  18, 
1971,  seeking  lands  in  a  different  township,  the  amend- 
ed application  is  properly  rejected  as  untimely. 

To  establish  the  mineral  character  of  lands,  it 
must  be  shown  that  the  known  conditions  are  such  as  to 
engender  the  belief  that  the  lands  contain  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   The 
mineral  character  of  land  may  be  established  by  infer- 
ence without  the  exposure  of  the  mineral  deposit  for 
which  the  land  is  supposed  to  be  valuable.   Lands  con- 
taining mineral  of  such  quantity  and  value  as  to  war- 
rant a  prudent  man  in  the  expenditure  of  his  time  and 
money  with  a  reasonable  expectation  of  developing  a 
paying  mine  are  disposable  only  under  the  mining  laws. 

Edith_Sza2dx_Beulah_Hoth,  50  IBLA  61  (Sept.  15,  1980) 


Where  the  State  of  Alaska  lacks  a  cognizable 
interest  in  the  specific  land  being  sought  by  a  Native 
allotment  applicant  because  that  land  is  either  within 
the  core  township  of  a  Native  village  or  the  Native 
village  has  received  tentative  approval  for  its  selec- 
tion, the  State  does  not  have  standing  to  initiate  a 
private  contest  under  43  CFR  4.450-1.   It  may,  however, 
protest  against  the  allowance  of  the  allotment  and 
appeal  from  an  adverse  decision  under  43  CFR  4.410. 


State  of  Alaska  v. 
284  (Oct.  6,  1980) 


Steve  Sarakovikoff  et  al.,  50  IBLA 


The  Act  of  May  17,  1906,  34  Stat.  197,  as  amended, 
43  U.S.C.  «  270-1  (1970),  repealed  subject  to  pending 
applications,  43  U.S.C.  *  1617  (1976),  authorized  the 
Secretary  to  allot  not  to  exceed  160  acres  of  vacant, 
unappropriated,  and  unreserved  nonmineral  land  in 
Alaska  to  any  Indian,  Aleut,  or  Eskimo  who  resides  in 
and  is  a  Native  of  Alaska.   No  allotment  shall  be  made 
to  any  person  until  said  person  has  made  proof  satis- 
factory to  the  Secretary  of  substantially  continuous 
use  and  occupancy  of  the  land  for  a  period  of  5  years. 

where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that,  before  a  decision  is  reached  to 
reject  an  application  for  an  allotment,  the  applicant 
for  a  Native  allotment  be  notified  of  the  specific 
reasons  for  the  proposed  rejection,  allowed  to  submit 
written  evidence  to  the  contrary,  and  granted  an  oppor- 
tunity for  an  oral  hearing  before  a  trier  of  fact  where 
evidence  and  testimony  of  witnesses  may  be  submitted. 

The  Court  of  Appeals  for  the  Ninth  circuit  has 
held  that  application  of  the  Departmental  contest  pro- 
cedures to  provide  the  allotment  applicant  with  notice 
and  an  opportunity  for  a  hearing  prior  to  adverse 
action  on  the  allotment  application  complies,  at  least 
facially,  with  the  due  process  requirements  set  forth 
in  the  court's  mandate  in  Pence  v.  Kleppe,  529  F.2d 
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135  (9th  Cir.  1976).   Pence  v.  Andrus,  586  F.2d  733 
(9th  Cir.  1978) . 

J5ir_y_De Va nej ,  51  IBLA  165  (Nov.  26,  1980) 

State_of_Alaska_iLeland_Ri_Estabrooki,  54  IBLA  346 
(Hay  12,  198l7 


Where  a  party  holding  an  interest  in  property 
which  may  be  adversely  affected  by  the  granting  of  a 
Native  allotment  points  out  facts  of  record  indicating 
that  the  Native's  use  of  the  property  may  not  have  been 
continuous  or  exclusive  for  5  years  and  that  the  claim 
may  have  been  abandoned,  the  matter  will  be  referred  to 
the  Hearings  Division  for  a  hearing  before  an  Adminis- 
trative Law  Judge  to  inquire  into  the  circumstances 
surrounding  this  occupancy. 

ilieska.Pipelin^COi,  52  IBLA  222  (Jan.  30,  1981) 


When  a  Native  allotment  application  has  been 
rejected  because  the  applicant  failed  to  complete 
5  years  of  qualifying  use  and  occupancy  prior  to 
the  filing  of  an  application  for  withdrawal  for 
powersite  purposes,  the  case  will  be  remanded  for 
read  judication  under  sec.  905  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435-37  (1980),  unless  the  described  land  is 
included  as  part  of  a  project  licensed  under  part  I  of 
the  Federal  power  Act  of  June  10,  1920  (41  Stat.  24), 
as  amended,  or  is  presently  utilized  for  purposes  of 
generating  or  transmitting  electrical  power  or  for  any 
ether  project  authorized  by  act  of  Congress.   If  the 
allotment  applicant  commenced  the  qualifying  use  of  the 
land  after  its  withdrawal  or  classification,  the  allot- 
ment shall  be  made  subject  to  the  right  of  reentry 
provided  the  United  States. 


William  Carlo.  Sr. 
(HarT  12,_1981) 


(On  Reconsideration) ,  53  IBLA  168 


An  Alaskan  Native  allotment  applicant  is  required 
to  make  satisfactory  proof  of  substantially  continuous 
use  and  occupancy  of  the  land  for  a  minimum  period  of 
5  years.   Such  use  and  occupancy  contemplates  substan- 
tial actual  possession  or  use  of  the  land,  at  least 
potentially  exclusive  of  others,  and  not  merely  inter- 
mittent use.   While  qualifying  use  must  be  substan- 
tially continuous,  there  is  no  requirement  that  the 
5-year  use  be  in  a  consecutive  5-year  period. 

The  right  to  a  Native  allotment  vests  only  upon 
the  completion  of  5  years*  use  or  occupancy  of  land 
and  the  filing  of  an  application  therefor.   Absent 
the  timely  filing  of  an  allotment  application,  where 
a  Native,  who  has  completed  the  requisite  5  years' 
use,  ceases  to  use  or  occupy  the  land  and  permits  the 
land  to  return  to  an  unoccupied  state,  the  right  to 
an  allotment  of  that  land  also  terminates,  regardless 
of  the  subjective  intent  of  the  Native.   In  a  similar 
fashion,  all  possessory  rights  afforded  by  the  Act  of 
Bay  17,  1884,  23  Stat.  24,  26,  and  other  similar  Acts, 
terminate  upon  the  cessation  of  actual  use  or  occu- 
pancy.  Such  lands  then  become  open  to  the  initiation 
of  rights  by  others. 

The  provisions  of  25  O.S.C.  »  194  (1976)  relating 
to  the  placing  of  the  burden  of  proof  do  not  apply 
where  the  Government  contests  the  qualifications  of  an 
allotment  applicant.   An  allotment  applicant  in  such  a 
situation  is  the  proponent  of  the  rule  and  must  show 
his  or  her  entitlement  to  the  land  sought. 

United  States  v.  Donald  EtiFlynn  and  Heirs  of  Henry 
fiX2c]t_J Deceased).,  53  IBLA  208  (Har.~18,  1981) 

88  I.E.  373 
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An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-187,  94  Stat. 
2371,  2135  (1980),  if  the  land  is  included  in  a  State 
selection  application  but  is  not  within  a  core  township 
of  a  Native  village.   Under  subsec.  (a)  (4)  of  that  sec- 
tion, such  an  application  shall  be  adjudicated  pursuant 
to  the  requirements  of  the  Alaska  Native  Allotment  Act, 
13  U.S.C.  44  270-1  through  270-3  (1970). 

Where  a  Native  allotment  application  declares 
that  the  applicant  first  initiated  use  and  occupancy 
after  the  date  that  the  land  was  segregated  from  appro- 
priation by  the  filing  of  a  selection  application  by 
the  State  of  Alaska,  allowance  of  the  Native  allotment 
application  is  precluded  as  a  matter  of  law  and  may  be 
properly  rejected  without  a  hearing. 

Roselyn  Isaac (On  Reconsideration)  ,  53  IBLA  306 

(Mar.  25,  1981) 
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Sarah  F.  Lindgren  (On  Heconsiderat ion) ,  51  IBLA  181 
(Apr.  22,  1981) 


An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435  (1980),  if  the  land  is  included  in  a  State 
selection  application  but  is  not  within  a  core  township 
of  a  Native  village.   Under  subsec.  (a) (4)  of  that  sec- 
tion, such  an  application  shall  be  adjudicated  pursuant 
to  the  requirements  of  the  Alaska  Native  Allotment  Act, 
143  U.S.C.  44  270-1  through  270-3  (1970). 

An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLM  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 
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Marj  A.  A.  Aspinwall (On  Reconsideration) .  66  IBLA  367 

(AugT  27,  1982) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2135  (1980),  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Cepart- 
ment  on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  net  bar  approval  of  an  allotment  application 
under  that  provision.   Where  such  an  application  has 
been  rejected,  the  case  will  be  remanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a  protest  before 
the  end  of  the  180-day  period. 

Jack_Gosuk ( Cn_  Reconsider  at  ion]. ,  51  IBLA  306  (Apr.  29, 

1981) 

*££Ska_Tugatuk__IOn_Beconsideration]_,    59    IBLA    345 
(Nov.    5,    1981) 

E_lia_Wassillie (On    Reconsideration)  ,    59    IELA    361 

(Nov.    9,    1981) 

Mary  Ayojiak (On  Reconsideration)  ,  59  IELA  384 

"(Nov.  9,  1981) 

iJIi!§I_l£I3!ii! (°J1_J! S£°2S i <Jerat_i on]_ ,  60  IELA  214 

(Nov.  27,  1981) 

Beulah  Hoses (On  Reconsideration),  60  IELA  252 

(Dec7~4,"l981) 

Nora_Ei_Konuk£egk (On  Reconsideration)  ,  60  IELA  394 

(Dec.  23,  1981) 

t°uise_Luke (On  Reconsideration) ,  60  IELA  399 

(Dec.  28,  1981) 

£van_Chis]^ki_Alei<_Hunt^x_Anaela_Odinzof  tj__kntgnia 
Raymond  (On  Reconsideration) ,  61  IELA  1  (Dec.  28,  1981) 

si§ien_Eerjman (0n_  Reconsider  at  ion)_ ,  61  IELA  399 

(Feb.  22,  1982) 

Heirs_of _Macaulej_Alakaiak (0n_ Reconsider a tion| , 

62  IBLA~90  (Feb.  25,  1982) 

Heir s_of_Pe£e_0l son ,  63  IBLA  64  (Mar.  30,  1982) 

NA2a_H.arris,  63  IELA  74  (Mar.  30,  1982) 

Heirs_of _Madrona_Wassillie (On_Reconsiderat ignl , 

64  IbIa  167~lMay  25,  1982) 

IIsie_Berg_»an (On  Reconsideration)  .  64  IBLA  180 

(May  26,  1982) 

Joi.E_ A-.Pa i lie ,  66  IELA  77  (July  29,  1982) 


22Ei§I_J2hansen (0n_  Reconsider  a  tionj_,  54  IBLA  295 

(Apr.~297  1981) 
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would  induce  a  person  of  ordinary  prudence  to  expend 
time  and  money  with  a  reasonable  prospect  of  success 
in  developing  a  paying  mine  thereon. 

fleirs_of_Simon_Paneak,  55  IBLA  305  (June  25,  1981) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980)  ,  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  described  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve--Alaska,  were  approved  on 
the  180th  day  following  the  effective  date  of  that  Act 
subject  to  valid  existing  rights,  unless  otherwise  pro- 
vided by  other  paragraphs  or  subsections  of  that  sec- 
tion.  Failure  to  provide  adequate  evidence  of  use  and 
occupancy  does  not  bar  approval  of  an  allotment  appli- 
cation under  that  provision.   Where  such  an  application 
has  been  rejected,  the  case  will  be  remanded  to  the 
Alaska  State  Office  for  approval  pursuant  to  sec.  905 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
subject  to  resolution  of  any  protest  filed  before  the 
end  of  the  180-day  period. 

Where  a  Native  allotment  application  declares  that 
the  applicant  first  initiated  use  and  occupancy  after 
the  date  that  the  land  was  withdrawn  for  lighthouse 
purposes,  allowance  of  the  Native  allotment  application 
is  precluded  as  a  latter  of  law  and  may  be  properly 
rejected  without  a  hearing. 

5 t an isl aus_H ike ,  56  IBLA  69  (July  10,  1981) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980) ,  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reser ve--Alaska,  are  approved  on 
the  180th  day  following  the  effective  date  of  that 
Act  subject  to  valid  existing  rights,  unless  otherwise 
provided  by  other  paragraphs  or  subsections  of  that 
section.   Although  only  nonmineral  land  may  be  allotted. 
Congress  has  defined  that  term  as  used  in  the  Native 
Allotment  Act  to  include  land  valuable  for  deposits  of 
sand  and  gravel. 

Applications  for  Alaska  Native  allotments  in  "core' 
townships  of  Native  villages  are  subject  to  the  statu- 
tory approval  contained  in  sec.  905(a)  (1)  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  notwithstand- 
ing a  State  selection  or  tentative  approval  thereof  for 
the  same  lands  prior  to  Dec.  18,  1971. 


*3!ies_S^_Samuelson,  56  IBLA  242  (July  22,  1981) 

88  I.D. 
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Native  allotment  applications  for  lands  in  the 
Tongass  National  Forest  may  be  allowed  only  if  (1)  the 
application  is  founded  on  occupancy  prior  to  the  inclu- 
sion of  the  lands  within  the  forest  or  (2)  an  author- 
ized officer  of  the  Department  of  Agriculture  certifies 
that  the  land  in  the  application  is  chiefly  valuable 
for  agricultural  or  grazing  purposes. 

Secretarial  guidelines  of  Oct.  18,  1973,  inter- 
preted the  provisions  of  43  O.S.C.  *  270-3  (1970)  to 
require  an  applicant  for  a  Native  allotment  to  complete 
5  years  use  and  occupancy  prior  to  any  withdrawal  of  the 
lands  sought.   Secretarial  Order  No.  3040  of  May  25, 
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1979,  rescinded  these  guidelines  in  favor  of  an  inter- 
pretation requiring  the  commencement  of  use  and  occu- 
pancy or  the  filina  of  a  Native  allotment  application 
prior  to  a  withdrawal  of  the  land. 

The  substantial  use  and  occupancy  contemplated  by 
the  Native  Allotment  Act  must  be  by  the  Native  as  an 
independent  citizen  for  himself  or  as  head  of  a  family, 
and  not  as  a  minor  child  occupying  or  using  the  land  in 
company  with  his  parents.   An  applicant's  use  and  occu- 
pancy mast  be  substantial  actual  possession  and  use  of 
the  land,  at  least  potentially  exclusive  of  others,  and 
not  lerely  intermittent  use. 

The  Department  of  the  Interior  will  not  grant  a 
hearing  to  examine  a  determination  by  the  Forest  Ser- 
vice that  land  is  not  chiefly  valuable  for  agricultural 
or  grazing  uses  where  such  determination  is  entrusted 
by  statute  to  the  Secretary  of  Agriculture. 

J±J5li£_».i_<i£0E3ex_Sr.  ,    60    IBLA    1<4     (Nov.     16,    1981) 


In  sec.  905(a)(1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (Dec.  2,  1980),  Congress  provided  that  all  Native 
allotment  applications  pending  before  the  Department 
on  Dec.  18,  1971,  which  described  either  land  that  was 
unreserved  on  Dec.  13,  1968,  or  land  within  the  National 
Petroleum  Reserve--Alaska,  were  to  be  approved  on  the 
180th  day  following  the  effective  date  of  that  Act, 
subject  to  valid  existing  rights,  unless  otherwise  pro- 
vided by  other  paragraphs  or  subsections  of  that  sec- 
tion.  Failure  to  provide  adequate  evidence  of  use  and 
occupancy  does  not  bar  approval  of  an  allotment  appli- 
cation under  that  provision.   Where  such  an  application 
has  been  rejected,  the  case  will  be  remanded  to  the 
Alaska  State  Office  for  approval  pursuant  to  sec.  905 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
unless  one  of  that  statute's  exceptions  applies  to 
require  further  adjudication  of  the  case. 

Gregory  Anelcn.  Sr. (On  Reconsideration) ,  60  IELA  101 

(Nov.  19,  1981) 

I»iil_li_Mui!i_JSJ!_Se£5nsiderationl,  64  IBLA  304 
(June  8,  1982) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980),  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act 
subject  to  valid  existing  rights,  unless  otherwise 
provided  by  other  paragraphs  or  subsections  of  that 
section.   Failure  to  provide  adequate  evidence  of  use 
and  occupancy  does  not  bar  approval  of  an  allotment 
application  under  that  provision.   Where  such  an  appli- 
cation has  teen  rejected  without  finality,  the  case 
will  be  remanded  to  the  Alaska  State  Office  to  be  held 
for  approval  pursuant  to  sec.  905  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  subject  to 
the  filing  of  a  protest  before  the  end  of  the  180-day 
period. 

In  sec.  905(d)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980) ,  Congress  provided  that  where  the  land 
described  in  an  allotment  application  pending  before 
the  Department  of  the  Interior  on  or  before  Dec.  18, 
1971  (or  such  an  application  as  adjusted  or  amended 
pursuant  to  subsec.  (b)  or  (c)  of  this  section),  was 
on  that  date  withdrawn,  reserved,  or  classified  for 
powersite  or  power  project  purposes,  notwithstanding 
such  withdrawal,  reservation,  or  classification,  the 
described  land  shall  te  deemed  vacant,  unap f ropria ted , 
and  unreserved  within  the  meaning  of  the  Act  of  May  17, 
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1906,  as  amended,  and,  as  such,  shall  be  subject  to 
adjudication  or  approval  pursuant  to  the  terns  of  this 
section,  provided,  however,  that  if  the  described  land 
is  included  as  part  of  a  project  licensed  under  part  I 
of  the  Federal  Power  Act  of  June  10,  1920  (41  Stat.  21) 
as  amended,  or  is  presently  utilized  for  purposes  of 
generating  or  transmitting  electrical  power  or  for  any 
other  project  authorized  ty  Act  of  Congress,  the  fore- 
going provision  shall  not  apply  and  the  allotment 
application  shall  be  adjudicated  pursuant  to  the  Act 
of  Hay  17,  1906,  as  amended. 

Wayne_Ci_Williams_iOn_Reconsiderationl.,  61  IBLA  181 
(Jan.  2b,  1982T 

£ay.id_ E.j_St evens ,  64  IBLA  72  (Hay  10,  1982) 


where  the  State  Office  rejects  a  Native  allot- 
ment application  because  it  was  deficient  in  form  and 
untimely  filed  and  the  applicant  argues  that  he  timely 
and  properly  filed  the  application,  and  where  the 
factual  record  does  not  clearly  support  either  view, 
the  case  will  be  remanded  for  a  hearing. 

Charlie_Bi_Biederman,  61  IBLA  189  (Jan.  26,  1982) 


Native  allotment  applications  for  lands  in  the 
Tongass  National  Forest  may  be  allowed  only  if  (1)  the 
application  is  founded  on  occupancy  prior  to  the  inclu- 
sion of  the  lands  within  the  forest  or  (2)  an  author- 
ized officer  of  the  Department  of  Agriculture  certifies 
that  the  land  in  the  application  is  chiefly  valuable 
for  agricultural  or  grazing  purposes. 

Secretarial  guidelines  of  Oct.  18,  1973,  inter- 
preted the  provisions  of  43  u.S.C.  «  270-3  (1970)  to 
require  an  applicant  for  a  Native  allotment  to  complete 
5  years  use  and  occupancy  prior  to  any  withdrawal  of 
the  lands  sought.   Secretarial  Order  No.  3040  of  Hay  25, 
1979,  rescinded  these  guidelines  in  favor  of  an  inter- 
pretation requiring  the  commencement  of  use  and  occu- 
pancy or  the  filing,  of  a  Native  allotment  application 
prior  to  a  withdrawal  of  the  land. 

The  substantial  use  and  occupancy  contemplated  by 
the  Native  Allotment  Act  must  be  by  the  Native  as  an 
independent  citizen  for  himself  or  as  head  of  a  family, 
and  not  as  a  minor  child  occupying  or  using  the  land  in 
company  with  his  parents.   An  applicant's  use  and  occu- 
pancy must  be  substantial  actual  possession  and  use  of 
the  land,  at  least  potentially  exclusive  of  others,  and 
not  merely  intermittant  use. 

Andrew  Gordon  HcKinley,  Annie  Bennett (On  Beconsidera- 

tionl,  61~IBLA  282  (Feb.~2,  1982) 


In  sec.  905(a) (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980) ,  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Keserve--Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  not  bar  approval  of  an  allotment  application 
under  that  provision.   Where  such  an  application  has 
been  rejected,  the  case  will  be  remanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a  protest  before 
the  end  of  the  180-day  period. 

In  sec.  905(a)(5)(A),  (B)  ,  and  (C)  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-487, 


94  Stat.  2371,  2435  (1980),  Congress  provided  that 
paragraph  (1)  of  this  subsection  and  sutsec.  (d) 
shall  not  apply  and  the  Native  allotment  application 
shall  be  adjudicated  pursuant  to  the  requirements  of 
the  Act  of  Bay  17,  1906,  as  amended,  if  on  or  before 
the  180th  day  following  the  effective  date  of  this  Act 
the  State  of  Alaska  files  a  protest  with  the  Secretary 
stating  that  the  land  described  in  the  allotment  appli- 
cation is  necessary  for  access  to  lands  owned  by  the 
Onited  States,  the  State  of  Alaska,  or  a  political  sub- 
division of  the  State  of  Alaska,  to  resources  located 
thereon,  or  to  a  public  body  of  water  regularly 
employed  for  transportation  purposes,  and  the  protest 
states  with  specificity  the  facts  upon  which  the  con- 
clusions concerning  access  are  based  and  that  no 
reasonable  alternatives  for  access  exist.   However, 
where  the  State's  protest  describes  land  which  is 
clearly  different  from  the  land  claimed  by  the  Native 
applicant,  the  Board  will  instruct  BLH  to  grant  the 
allotment,  provided  all  else  is  regular. 

Ul>Ated_States_v.  Bar.y_Si_Na_EOuk ,  61  IBLA  316  (Feb.  8, 
1982) 


In  sec.  905(a)(1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980) ,  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  not  bar  approval  of  an  allotment  application 
under  that  provision.   Where  such  an  application  has 
been  rejected,  the  case  will  be  remanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a  protest  before 
the  end  of  the  180-day  period. 

Where  an  Alaska  Native  has  applied  for  allotment 
of  two  parcels,  and  conveyance  of  one  of  those  parcels 
has  been  timely  protested  by  persons  who  dispute  the 
applicant's  entitlement  thereto  and  assert  claims  to 
the  improvements  thereon,  the  case  must  be  adjudicated 
pursuant  to  the  requirements  of  the  Act  of  Hay  17,  1906, 
and  other  applicable  law,  necessitating,  inter  alia, 
notice  and  an  opportunity  for  a  hearing. 

Bil 1_ Nekef ere f f  ,  62  IBLA  170  (Har.  8,  1982) 


The  Department  of  the  Interior  is  authorized  to 
approve  only  Native  allotment  applications  which  were 
pending  before  the  Department  on  Dec.  18,  1971.   If  an 
applicant  provides  satisfactory  evidence  that  she  had 
delivered  her  application  before  that  time  to  the 
agency  office  of  the  Bureau  of  Indian  Affairs  which 
held  it  past  the  time  when  it  should  have  been  filed 
with  the  Bureau  of  Land  Hanagement,  the  application  may 
be  adjudicated  as  having  been  timely  filed. 

Where  conflicting  evidence  contained  in  a  file 
raises  factual  issues,  ELH  should  initiate  a  Government 
contest  so  that  the  factual  issues  can  be  resolved  at  a 
hearing. 

U°ia_Li_s3filor^ !£l!_I!§£°£siderat  ion].,  63  IELA  335 

(AprT  287  19827 
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An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  91  Stat. 
2371,  2435  (1980),  if  the  land  is  included  in  a  State 
selection  application  but  is  not  within  a  core  township 
of  a  Native  village.   Under  subsec.  (a) (4)  of  that  sec- 
tion, such  an  application  shall  be  adjudicated  pursuant 
to  the  requirements  of  the  Alaska  Native  Allotment  Act, 
43  U.S.C.  44  270-1  —  270-3  (1970)   (repealed  1971). 

No  rights  inure  to  the  estate  of  a  deceased  Native 
allotment  applicant  where  the  application  does  not  show 
prima  facie  entitlement  because  the  land  was  segregated 
by  a  State  selection  at  the  asserted  time  when  use  and 
occupancy  commenced.   A  request  for  a  hearing  on  appeal 
is  properly  denied  in  the  absence  of  any  evidence  or 
allegation  of  use  and  occupancy  predating  the  State 
selection . 

flSi£S_of_Howard_Isaac,  63  iBLA  343  (Apr.  28,  1982) 


A  Native  allotment  application  describing  land 
within  a  powersite  withdrawal  may  be  approved  pursuant 
to  sec.  905  of  the  Alaska  National  Interest  Lands  Con- 
servation Act,  P.L.  96-487,  94  Stat.  2371,  2435-37 
(1980) ,  subject  to  protests  filed  within  180  days  of 
enactment  of  the  statute,  where  the  land  is  not  part 
of  a  project  licensed  under  the  Federal  Power  Act  of 
June  10,  1920,  as  amended,  or  presently  used  for  pur- 
poses of  generating  or  transmitting  electrical  power 
or  for  any  other  project  authorized  by  Act  of  Congress. 
Where  the  allotment  applicant's  use  of  the  land  com- 
menced after  the  withdrawal,  the  allotment  shall  be 
subject  to  the  right  or  reentry  provided  the  United 
States  by  sec.  24  of  the  Federal  Power  Act,  as  amended. 

<5§EieE_5tevens,  64  IBLA  69  (Hay  10,  1982) 
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Where  an  application  for  an  allotment  describes 
specific  land  for  which  an  allotment  is  sought,  but  on 
which  land  the  applicant  cannot  3how  the  requisite  use 
and  occupancy,  the  death  of  the  allotment  applicant 
terminates  all  right  of  reselection  by  the  applicant, 
and  his  heirs  or  his  estate  may  not  seek  to  amend  the 
land  description  to  embrace  other  land. 

"Pending."   Nhere  a  Native  allotment  application 
was  rejected  in  1967,  and  no  action  seeking  review  or 
appeal  of  that  decision  was  filed  until  1975,  the 
application  was  not  "pending"  on  Dec.  18,  1971,  and, 
therefore,  ELM  lacks  the  statutory  authority  to 
"reopen"  the  case. 

flary  Olympic,  (On  Reconsideration) .  65  IBLA  26  (June  22, 
1982) 


A  Native  allotment  application  for  withdrawn  lands 
may  be  granted  when  the  applicant  has  commenced  the 
required  use  and  occupancy  prior  to  the  withdrawal,  if 
all  other  requirements  have  been  met.   The  substantial 
use  and  occupancy  required  by  the  Native  Allotment  Act 
must  be  achieved  by  the  Native  as  an  independent  citi- 
zen acting  for  herself,  and  not  as  a  dependent  child 
visiting  and  using  the  land  in  the  company  of  ber 
parents.   Native  allotment  applicant's  minority  on  the 
date  the  land  was  withdrawn  does  not  automatically  dis- 
qualify the  applicant  from  being  able  to  show  indepen- 
dent use  and  occupancy  of  the  land  and  applicant  should 
be  afforded  notice  and  opportunity  for  a  hearing  to 
prove  the  adequacy  and  independence  of  her  use  and 
occupancy. 

£3il!Slil!S_*D3ai§iS_ifin  M§£onsider a tion^,  65  IBLA  317 
(July  15,  1982) 


Where  a  Native  allotment  application  has  been 
rejected  for  failure  to  provide  adequate  evidence  of 
use  and  occupancy,  the  case  will  be  remanded  to  BLM 
to  be  held  for  approval  pursuant  to  sec.  905  (a)  of 
the  Alaska  National  Interest  Lands  Conservation  Act, 
P.L.  96-487,  94  Stat.  2435  (1980),  subject  to  the 
restrictions  of  sec.  905  (d)  on  allotments  of  land 
withdrawn  or  classified  for  powersite  purposes,  in 
the  absence  of  the  filing  of  a  protest  prior  to  the 
180th  day  following  the  effective  date  of  the  Act. 

Myrtle  Jaycox,  Serafina  Anelon,  Hilma  C.  Eakon 
i°ll_le£°lisi  deration).,  64~IBLA  97  (May  177  1982) 


An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435  (1980) ,  where  the  land  is  included  in  a 
State  selection  application  filed  by  Dec.  18,  1971,  and 
is  not  within  a  core  township  of  a  Native  village. 
Under  subsec.  (a)  (4)  of  that  section,  such  an  applica- 
tion shall  be  adjudicated  pursuant  to  the  requirements 
of  the  Alaska  Native  Allotment  Act,  43  U.S.C.  44  270-1  — 
270-3  (1970). 

An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land. 


An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487, 
94  Stat.  2371,  2435  (1980),  if  the  land  is  included  in 
a  State  selection  application  but  is  not  within  a  core 
township  of  a  Native  village.   Under  subsec.  (a) (4)  of 
that  section,  such  an  application  shall  be  adjudicated 
pursuant  to  the  requirements  of  the  Alaska  Native  Allot- 
ment Act,  43  U.S.C.  44  270-1--270-3  (1970). 

An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLM  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

Vicioi-A^Anahonak [p_n_  Re  consideration].,  64  IBLA  289 

(June  4,  1982) 


William_Mi_TenniSonx_Jri,  66  IBLA  38  (July  23,  1982) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980),  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve — Alaska,  are  approved  on 
the  180th  day  following  the  effective  date  of  that  Act 
subject  to  valid  existing  rights,  unless  otherwise 
provided  by  other  paragraphs  or  subsections  of  that 
section.   Termination  after  Dec.  18,  1971,  of  an 
otherwise  acceptable  allotment  application  filed  before 
that  date  for  failure  to  submit  evidence  of  use  and 
occupancy  does  not  bar  approval  of  the  application 
under  that  provision.   Where  such  an  application  was 
pending  on  Dec.  18,  1971,  and  BLM  has  refused  to  rein- 
state and  approve  the  application,  the  case  will  be 
remanded  to  the  Alaska  State  Office  to  te  held  for 
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approval  pursuant  to  sec.  90S  of  the  Alaska  National 
Interest  Lands  Conservation  Act. 

I reder ick_Hg ward. ,  67  IBLA  157  (Sept.  20,  1982) 


An  Alaska  Native  allotment  application  qualifies 
for  approval  under  sec.  905(a) (1)  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  43  O.S.C. 
4  1634  (a)  (1)  (Supp.  IT  1980)  ,  where  it  was  pending 
before  the  Department  on  or  before  Dec.  18,  1971,  and 
described  unreserved  land.   Subsec.  (a)  (4)  of  that 
section  requiring  adjudication  of  such  application 
pursuant  to  the  Alaska  Native  Allotment  Act,  U3  'J.S.C. 
«  270-1  through  270-3  (1970)  if  the  land  in  the  appli- 
cation is  included  in  a  state  selection,  does  not 
apply  where  the  state  selection  was  not  filed  on  or 
before  Dec.  18,  1971. 


State_ol_Alaskai_Hatrona_Johnson,  71  IBLA  63  (Feb. 
1983) 


22, 


The  filing  of  an  acceptable  application  for  a 
Native  allotment  segregates  the  lands  from  appropria- 
tion and  subsequent  conflicting  applications  Bust  be 
rejected. 

§ i a te_of_ Alaska ,  71  IBLA  394  (Bar.  30,  1983) 


Lands  are  known  to  be  valuable  for  mineral  when 
known  conditions  are  such  as  reasonably  to  engender  the 
belief  that  the  lands  contain  mineral  of  such  quality 
and  in  such  quantity  as  would  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotment. 

B±IIl_3°rri,  72  IBLA  13  (Apr.  4.  1983) 


The  Department  of  the  Interior  retains  jurisdic- 
tion to  hear  a  contest  brought  by  the  State  of  Alaska 
against  an  applicant  for  a  Native  allotment  where  the 
lands  sought  by  the  Native  were  tentatively  approved  to 
the  State  following  the  commencement  of  the  Native's 
use  and  occupancy.   Sec.  906(c)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  providing  for  confir- 
mation of  all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  does  not  convey 
the  lands  in  dispute  out  of  Federal  ownership  so  as  to 
remove  the  contest  from  the  Department's  jurisdiction. 

State  of  Alaska  v.  Harcia  K.  Thorson,  State  of.Alaska  y. 
Pk2ill§_ West coast,  76  IBLA  264  (0ct7  18,~l983) 


The  Alaska  Native  Allotaent  Act,  13  U.S.C.  $  270-1 
(1970) ,  granted  to  qualified  applicants  a  preference 
right  to  the  land  occupied  which  gives  the  applicant 
first  choice  in  the  land. 

Village  6  City  Council  of  Aleknaqik.  Hay  M.  Olson, 
Lawrence_MurDhv.x_Sr.:.,  77  IBLA  130  (Nov.  15,  1983) 
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The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a  hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of 
a  conflicting  applicant,  no  hearing  is  appropriate 
where  at  the  time  of  patent  the  conflicting  applica- 
tion has  been  relinquished  and  the  statutory  authority 
for  such  applications  has  been  repealed. 

Peter  Andrews,  Sr.,  77  IBLA  316  (Nov.  30,  1983) 


An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)  (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  13  U.S.C.  «  1634  (a)(1) 
(Supp.  IV  1980)  ,  if  the  land  is  included  in  a  State 
selection  application  but  is  not  within  a  core  township 
of  a  Native  village.   Under  subsec.  (a)  (4)  of  that 
section,  such  an  application  shall  be  adjudicated 
pursuant  to  the  requirements  of  the  Alaska  Native 
Allotment  Act,  as  amended,  43  U.S.C.  »«  270-1  through 
270-3  (1970). 

Where  a  Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a  State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.   The  Bureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a  party  to  such  contest. 

i3iier._Titus  JOn_Beconsiderationl,  77  IP.LA  321  (Dec.  1, 
1983) 


Where  conflicting  evidence  existing  in  the  case 
file  and  submitted  on  appeal  concerning  a  Native  allot- 
ment applicant's  use  and  occupancy  of  the  land  raises 
factual  issues,  the  Bureau  of  Land  Hanagement  should 
initiate  a  Government  contest  so  that  the  factual 
issues  can  be  resolved  at  a  hearing. 

The  Department  of  the  Interior  is  authorized  to 
approve  only  Native  allotment  applications  that  were 
pending  before  the  Department  on  or  before  Dec.  18, 
1971.   Where  the  evidence  shows  that  an  application  was 
delivered  to  the  Bureau  of  Indian  Affairs  before  that 
date  but  was  not  transmitted  to  the  Bureau  of  Land 
Management  until  after  that  date,  the  application  was 
timely.   Where  there  are  factual  questions  concerning 
the  pendency  of  an  application  they  must  be  resolved 
at  a  hearing. 

A  Native  allotment  application  was  pending  before 
the  Department  of  the  Interior  on  Dec.  18,  1971,  if  it 
was  filed  in  any  bureau,  division,  or  agency  of  the 
Department  on  or  before  that  date.   The  Bureau  of  Land 
Management  is  the  proper  agency  to  adjudicate  all 
Native  allotment  applications,  however. 

An  inheritable  property  right  in  an  allotment  is 
created  only  if  an  applicant  fully  complies  with  the 
requirements  of  the  Native  Allotment  Act  before  his  or 
her  death.   When  an  applicant  has  submitted  evidence 
of  the  required  use  and  occupancy  of  the  allotment  that 
is  disputed  during  adjudication  of  the  application,  the 
applicant's  heirs  may  properly  submit  additional  evi- 
dence to  support  the  applicant's  claims. 

Under  43  CFR  2561.1(b),  an  application  for  a 
Native  allotment  that  extends  more  than  160  rods  along 
the  shore  of  any  navigable  waters  shall  be  considered  a 
request  for  a  waiver  of  the  160-rod  limitation  en  such 
allotment.   Upon  a  determination  that  such  an  allotment 
meets  the  requirements  of  the  Native  Allotment  Act,  BLM 
may  either  waive  the  limitation  as  provided  by  13  CFR 
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209a. 2  (a)  or  decrease  the  size  of  the  approved  allot- 
ment. 

£atmallandx_Inc..i_et_a.U,  77  IBLA  3U7  (Dec.  5,  1983) 


Under  sec.  905  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  a  Native  allotment  applicant 
■ay  amend  the  land  description  contained  in  the  appli- 
cation if  the  description  designates  land  other  than 
that  which  the  applicant  intended  to  claim  and  the  new 
description  describes  the  land  originally  intended  to 
be  claiaed.   The  Bureau  of  Land  Management  properly 
allows  amendment  of  a  description  based  on  an  old  pro- 
traction diagram  of  the  unsurveyed  township,  where 
necessary  to  locate  the  allotment  on  the  same  land 
based  on  a  later  plat  of  the  surveyed  township  showing 
a  change  in  the  location  of  the  area  platted. 

A  Native  allotment  applicant  is  required  to  make 
satisfactory  proof  of  substantially  continuous  use  and 
occupancy  of  the  land  for  a  minimum  period  of  5  years. 
Such  use  and  occupancy  contemplates  substantial  actual 
possession  or  use  of  the  land  at  least  potentially 
exclusive  of  others.   Where  the  evidence  in  the  record 
does  not  establish  applicant's  potentially  exclusive 
use  of  an  allotment,  and  a  Native  corporation  asserts 
that  the  land  was  in  general  use  by  the  Native  com- 
munity, the  Bureau  of  Land  Management  shall  institute 
contest  proceedings  so  that  evidence  as  to  applicant's 
entitlement  to  the  allotment  may  be  presented. 

The  right  to  a  Native  allotment  vests  only  upon 
the  completion  of  5  years'  use  or  occupancy  of  land  and 
the  filing  of  an  application  therefor.   Where  a  Native 
files  an  application  that  BLM  rejects  before  completion 
of  the  5-year  period,  the  Native  has  not  acquired  a 
vested  right  and  maintains  subsequent  right  to  the 
land  only  by  continuing  possession  of  the  land  suffi- 
cient to  pat  others  on  notice  of  his  claim.   If  the 
Native  does  so,  upon  later  reinstatement  of  the 
rejected  application  he  or  she  will  acquire  a  vested 
right  to  the  application. 

Pedro_Bay_Co.,  78  IBLA  196  (Jan.  5,  198"*) 


Sec.  1328(b)  of  the  Alaska  National  Interest  Lands 
Conservation  Act  provides  that  an  applicant  for  a  home- 
stead may  amend  the  land  description  contained  in  his 
application  if  said  description  designates  land  other 
than  that  which  the  applicant  intended  to  claim  at  the 
time  of  application  and  if  the  description  as  amended 
describes  the  land  originally  intended  to  be  claimed. 
If,  following  notice  to  the  State  of  Alaska  and  all 
interested  parties,  a  protest  meeting  the  requirements 
of  sec.  1328(a)  (3)  is  timely  filed  against  the  applica- 
tion as  amended,  the  legislative  approval  provided  by 
sec.  1328(a)(1)  shall  not  apply. 

MiSh*i5_ii_i!§2iti.  7«  IBLA  300  (Jan.  10,  1984) 


Where  a  Native  allotment  application  was  approved 
after  a  Government  contest  and  prior  to  the  passage  of 
sec.  905  of  ANILCA,  which  legislatively  approved 
pending  allotment  applications,  sec.  905's  180-day 
protest  rights  providing  for  a  hearing  do  not  apply  to 
this  already  adjudicated  and  approved  application. 

Village  S  City  Council  of  Aleknagik,  Hay  M.  Clson, 
Lawrence  Murphy.  Sr.  (On  Beconsideration7T~80~IBLA 
221  (Apr.~30,  1984) 


ALASKA — Continued 

NATIVE  ALLOTMENTS — Continued 

A  homestead  application  segregates  land  from 
subsequent  entry  by  a  Native  seeking  to  establish  use 
and  occupancy  under  the  Native  Allotment  Act  until  the 
homestead  entry  is  canceled  on  the  official  records  of 
the  Bureau  of  Land  Management. 

Nick  E.  temientieffx_State_of_Alaska.  81  IBLA  303 
"(June  lI7  1984) 


Where  a  trail  was  cut  across  a  tract  of  land  by 
the  father  of  a  Native  allotment  applicant  a  few  years 
prior  to  her  occupancy  of  the  tract,  but  was  used  only 
by  her  father's  hunting  clients  and  perhaps  one  or  two 
other  hunting  parties  each  hunting  season,  such  use 
does  not  constitute  either  occupancy  or  appropriation 
of  the  land  such  as  would  bar  the  applicant's  claim  to 
it  as  "vacant  and  unappropriated  land." 

A  grazing  lease,  issued  after  the  lessee's 
daughter  initiated  her  qualifying  use  and  occupancy  of 
a  portion  of  the  leased  premises  as  a  Native  allotment 
claim,  cannot  bar  the  approval  of  the  allotment.   More- 
over, a  formal  relinquishment  by  the  lessee  of  the 
portion  of  the  lease  so  occupied  by  his  daughter  was 
effective  to  terminate  the  grazing  lease  as  to  the 
relinquished  land,  so  that  upon  his  death  two  years 
later  the  lease,  which  passed  to  his  widow,  did  not 
include  the  land  within  the  allotment. 


State  of  Alaska,  Mary  Frances  DeHart , 
(Aug.  6,  1984) 
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An  Alaska  Native  allotment  application  is  deemed 
pending  before  the  Department  of  the  Interior  on 
Dec.  18,  1971,  if  it  was  filed  in  any  bureau,  division, 
or  agency  of  the  Department  on  or  before  Dec.  18,  1971. 
Evidence  of  pendency  before  the  Department  on  or  before 
Dec.  18,  1971,  shall  be  satisfied  by  any  bureau,  divi- 
sion, or  agency  time  stamp,  or  by  affidavit  of  any 
bureau,  division,  or  agency  officer  that  the  applica- 
tion was  received  on  or  before  Dec.  18,  1971. 

An  applicant  for  an  Alaska  Native  allotment  must 
prove  with  clear  and  credible  evidence  that  he  has  been 
in  substantially  continuous  use  and  occupancy  of  the 
land  for  a  period  of  5  years.   Such  use  and  occupancy 
must  be  substantial  actual  possession  and  use  of  the 
land,  at  least  potentially  exclusive  of  others,  and  not 
mere  intermittent  use.   Substantially  continuous  use 
and  occupancy,  at  least  potentially  exclusive  of 
others,  is  not  established  where  others  have  regularly 
used  the  subject  land  for  grazing,  hunting,  trapping, 
and  berrypicking,  and  where  the  applicant  has  never 
notoriously  possessed  the  land  in  a  manner  affording 
notice  to  others  that  he  claims  the  land. 

A  second  hearing  will  not  be  afforded  to  an  Alaska 
Native  allotment  applicant  where  the  applicant  was 
afforded  an  initial  hearing  in  accordance  with  due 
process,  and  where  nothing  has  teen  submitted  which 
suggests  that  an  additional  hearing  would  produce  a 
different  result.   Where  an  applicant  fails  to  intro- 
duce all  relevant  evidence  at  an  initial  hearing  when 
such  evidence  was  available  and  could  have  teen  submit- 
ted, he  waives  his  right  to  introduce  that  evidence.   A 
further  hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact  which,  if  proven,  would  alter 
the  disposition  of  the  appeal. 

Ouzinkie  Native  Cor^.  v,  Edward  N.  Opheim,  83  IELA 
225  (Oct.  19,  19814) 
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An  applicant  for  a  Native  allotment  who  has  satis- 
fied the  requirements  of  the  Alaska  Native  Allotment 
Act  of  1906  possesses  a  valid  exisiting  right. 
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where  title  to  lands  tentatively  approved  to  the 
State  of  Alaska  is  conveyed  to  the  State  pursuant  to 
the  Alaska  National  Interest  Lands  Conservation  Act, 
the  Department  of  the  Interior,  although  it  loses 
jurisdiction  over  said  lands,  has  a  duty  to  Native 
allotment  applicants  whose  claims  lie  within  such 
tentatively  approved  lands  to  make  a  preliminary 
validity  determination  as  to  such  applications  and  to 
pursue  recovery  of  such  lands  where  appropriate. 

State  of  Alaska  v.  Marcia  K.  Thorson.  State  of 

Alaska_v  ._Phyllis_Westcoast (On  Reconsideration),, 

83  IBLA  237  (Oct.  22,  1984)  91  I.D.  331 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a  hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of  a 
conflicting  applicant,  a  hearing  is  inappropriate  where 
at  the  time  of  patent  the  conflicting  application  has 
been  relinquished  and  the  statutory  authority  for  such 
applications  has  been  repealed. 

P_ter_And_ews__Sr_ (On  Reconsideration)  .  83  IBLA  344 

(Nov.  7,  1984) 


An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a) (1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435  (1980),  if  the  land  is  included  in  a  State 
selection  application  but  is  not  within  a  core  township 
of  a  Native  village.   Under  sec.  905(a)  (4),  such  an 
application  shall  be  adjudicated  pursuant  to  the 
requirements  of  the  Alaska  Native  Allotment  Act, 
43  U.S.C.  54  270-1  -  270-3  (1970). 

An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  State  selection  application,  it  is  improper,  as  a 
general  matter,  to  reject  the  application  without 
affording  the  applicant  notice  and  opportunity  for  a 
hearing. 
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Where  title  to  lands  tentatively  approved  to  the 
State  of'  Alaska  is  conveyed  to  the  State  pursuant  to 
the  Alaska  National  Interest  Lands  Conservation  Act, 
the  Department  of  the  Interior,  although  it  loses 
jurisdiction  over  said  lands,  has  a  duty  to  Native 


allotment  applicants  whose  claims  lie  within  such 
tentatively  approved  lands  to  make  a  preliminary 
validity  determination  as  to  such  applications  and  to 
pursue  recovery  of  such  lands  where  appropriate. 

Ol§ll!i!a_Ha nsen ,  84  IELA  150  (Dec.  12,  1984) 


NAVIGABLE  WATERS 

Generally 

Where  the  Bureau  of  Land  Management  has  redetermined 
that  water  todies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Board  finds  that  the  facts 
in  the  record  upon  which  the  Eureau  of  Land  Management 
made  its  redetermination  meet  the  essential  elements  of 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
remains  before  the  Board,  then  the  Eoard  will  find 
the  water  todies  to  te  navigable. 


Appeal  of  Bristol  Bay  Native  Corp.. 
(July  3l7  1980J 


4  ANCAE  355 

87  I.E.  341 


A££^2^iJiJ£aEi_______Lt__,  5  ANCAB  139  (Dec.  18,  1980) 

CojSSx-Iid.,  5  ANCAB  354  (July  24,  1981) 

i2JLthiaj_Nati.ves.4_ Inc.,  6  ANCAB  1  (Aug.  5,  1981) 

88  I.D.  711 

£2X2Jlx_t  1  d_ ,  6  ANCAE  138  (Oct.  30,  1981) 

Do_on____d__and_MTNT_  Ltd_,  6  ANCAB  270  (Jan.  25, 
19827  89  I.D.  1 


Under  sec.  901(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  4  1631(b) 
(Supp.  IV  1980) ,  no  appeals  board  of  the  Department  of 
the  Interior  has  the  authority  to  determine  the  navi- 
gability of  water  covering  a  parcel  of  submerged  land 
selected  by  a  Native  corporation  unless  a  determination 
by  the  Bureau  of  Land  Management  that  the  water  cover- 
ing a  parcel  of  submerged  land  is  not  navigable  was 
validly  appealed  to  such  a  board  prior  to  Dec.  2,  1980. 
A  premature  appeal  does  not  constitute  a  valid  appeal 
within  the  meaning  of  this  provision. 

Bristol  Eay.Native. Corp.,  71  IBLA  318  (Mar.  23,  1983) 


OIL  AND  GAS  LEASES 
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"Leasing."   The  word  "leasing"  in  the  phrase  "no 
leasing  *  »  »  leading  to  production  of  oil  and  gas"  in 
sec.  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act  includes  leasing  for  the  purpose  of  explor- 
atory activities. 

R_Jl§_i_H__C0v.i___c;__e.t_al.,  55  IBLA  232  (June  22,  1981) 

88  I.E.  601 


Dome  Petroleum  Corp.  et  al, 
I98l7 


57  IBLA  310  (Aug.  31, 
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Kenneth_Navarro,  64  IBLA  357  (June  15,  1982) 


The  DOI  Fiscal  1981  Appropriations  Act  authority 
to  lease  oil  and  gas  in  the  National  Petroleum 
Reserve--Alaska  (NPH-A)  is  authority  independent  of 
the  Mineral  Lands  Leasing  Act  of  1920  and  applicable 
to  all  lands  within  the  boundaries  of  the  NPR-A.   The 
Department  sought  such  authority  and  the  two  Appro- 
priations Conmittees  worked  to  establish  such  indepen- 
dent authority. 

Authorization  for  Oil  and  Gas  Leasing  on  the  National 
ESlroleuB_Reser  ve^Alaska ,  M- 36940  (Oct.  15,  1981) 

91  I.D.  1 


Under  sec.  1008  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  the  identification  of  areas  in 
Alaska  for  possible  designation  as  favorable  petroleum 
geological  provinces  nay  be  reasonably  based  on  the 
known  geologic  provinces  or  sedimentary  basins  notwith- 
standing the  large  areas  of  land  encompassed  by  such 
provinces  or  basins. 

Where  the  designation  of  the  Cape  Lisburne 
Favorable  Petroleum  Geological  Province  (FPGP)  is 
attacked  as  not  being  supported  by  the  direct  evidence 
criteria  announced  in  the  Dec.  4,  1981,  Federal 
Register  notice,  that  designation  will  be  upheld  where, 
on  appeal,  the  rationale  for  that  designation  is 
supplied  indicating  that  direct  evidence  supports  the 
designation  of  the  entire  Arctic  Slope  Province  as  an 
FPGP  and  that  the  Cape  Lisburne  area  is  the  only  part 
of  that  larger  area  available  for  leasing,  since  both 
the  other  parts  of  the  Arctic  Slope  Province--the 
National  Petroleum  Reserve--Alaska  and  the  area  north 
of  68  degrees  N.  latitude  and  east  of  the  western  bound- 
ary of  the  National  Petroleum  Reserve — Alaska--are 
excluded  from  leasing  under  sec.  1008  of  the  Alaska 
National  Interest  Lands  Conservation  Act. 

Asamera_Qili_InciX_Kenneth_Ji_Gain,  77  IBLA  181 
(Nov.  18,  1983) 


POSSESSORY  RIGHTS 

The  right  to  a  Native  allotment  vests  only  upon 
the  completion  of  5  years'  use  or  occupancy  of  land 
and  the  filing  of  an  application  therefor.   Absent 
the  timely  filing  of  an  allotment  application,  where 
a  Native,  who  has  completed  the  requisite  5  years' 
use,  ceases  to  use  or  occupy  the  land  and  permits  the 
land  to  return  to  an  unoccupied  state,  the  right  to 
an  allotment  of  that  land  also  terminates,  regardless 
of  the  subjective  intent  of  the  Native.   In  a  similar 
fashion,  all  possessory  rights  afforded  by  the  Act  of 
May  17,  1884,  23  Stat.  24,  26,  and  other  similar  Acts, 
terminate  upon  the  cessation  of  actual  use  or  occu- 
pancy.  Such  lands  then  become  open  to  the  initiation 
of  rights  by  others. 

United  States  v.  Donald  E.  Flynn  and  Heirs  of  Henry 
°E°ck_JDeceasedl.,  53  IBLA  208  (Mar.  18,  1981) 

88  I.D.  373 


A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  by  the  withdrawal  where 
credit  for  his  occupancy  prior  to  the  withdrawal  cannot 
be  given  under  the  Act  of  Apr.  29,  1950,  because  the 
claimant  initiated  his  occupancy  more  than  90  days 
prior  to  the  filing  of  his  notice  and  did  not  file  a 
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notice  of  location  or  purchase  application  prior  to  the 
withdrawal . 

Stoa.  rt_G  ran  t_  Rams  tad ,  55  IBLA  223  (June  18,  1981) 


Under  sec.  8  of  the  Organic  Act  of  Kay  17,  IBS'*, 
23  Stat.  24,  settlement  on  the  public  lands  of  Alaska 
vested  in  the  settler  possessory  rights  in  that  land 
that  could  be  asserted  against  every  one  except  the 
Government.   Such  occupancy  was  inoperative  to  prevent 
the  United  States  from  reserving  the  land  for  its  own 
uses.   However,  where  it  is  established  that  the 
Government  intended  to  except  those  in  possession  from 
the  scope  of  a  reservation,  the  reservation  shall  not 
be  construed  as  cutting  off  those  possessory  rights. 

Ian_A las ka_J is her iesx_Incif  74  IBLA  295  (July  27,  1983) 


A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  from  Native  village 
selection  where  credit  for  his  occupancy  prior  to  the 
selection  cannot  be  given  under  the  Act  of  Apr.  29, 
1950,  because  the  claimant  initiated  his  occupancy  more 
than  90  days  prior  to  the  filing  of  his  notice  with  BLM 
and  did  not  file  a  notice  of  location  with  ELM  prior  to 
the  selection. 

l]>2ias_  Joh nsc n  ,    77    IBLA    20     (Oct.     31,    1983) 


The  right  to  a  Native  allotment  vests  only  upon 
the  completion  of  5  years'  use  or  occupancy  of  land  and 
the  filing  of  an  application  therefor.   Where  a  Native 
files  an  application  that  BLM  rejects  before  completion 
of  the  5-year  period,  the  Native  has  not  acquired  a 
vested  right  and  maintains  subsequent  right  to  the 
land  only  by  continuing  possession  of  the  land  suffi- 
cient to  put  others  on  notice  of  his  claim.   If  the 
Native  does  so,  upon  later  reinstatement  of  the 
rejected  application  he  or  she  will  acquire  a  vested 
right  to  the  application. 

fedro_Bai_Co. ,  78  IBLA  196  (Jan.  5,  1984) 


Where  a  pending  application  for  a  trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  U.S.C.  4  3215  (1982) ,  other  sections  of  the  Act  of 
May  14,  1898,  as  amended,  43  U.S.C.  $»  687a-687a-6 
(1982),  relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
before  the  land  embraced  by  such  an  application  can  be 
patented. 

Donna  J.  Waidtlow,  82  IELA  247  (Aug.  28,  1984) 


SHORE  SPACE  RESERVES  AND  RESTRICTIONS 

Under  43  CFR  2561.1(b),  an  application  for  a 
Native  allotment  that  extends  more  than  160  rods  along 
the  shore  of  any  navigable  waters  shall  be  considered  a 
request  for  a  waiver  of  the  160-rod  limitation  en  such 
allotment.   Upon  a  determination  that  such  an  allotment 
meets  the  requirements  of  the  Native  Allotment  Act,  ELM 
may  either  waive  the  limitation  as  provided  by  43  CFR 
2094.2(a)  or  decrease  the  size  of  the  approved  allot- 
ment. 

i^tiailand^InCi^et.al^,  77  IBLA  347  (Dec.  5,  1983) 
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STATEHOOD  ACT 


An  application  for  a  native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLB  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 
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Daniel  Johansen (On  Reconsideration) ,  5<*  IBLA  295 

(Apr.  29,  1981) 

Bary_Ai_Ai_As£inwall (On_Heconsider a_t  ion]_ ,    66    IBLA    367 

(Aug.  27,  1982) 
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the  State  of  Alaska  an  opportunity  to  participate  as 
a  party  to  such  contest. 

Walter  Titus (On  Reconsideration) ,  77  IELA  321  (Dec.  1, 

1983) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  State  selection  application,  it  is  improper,  as  a 
general  matter,  to  reject  the  application  without 
affording  the  applicant  notice  and  opportunity  for  a 
hearing. 

Oleanna_ Hansen,  8«  IELA  150  (Dec.  12,  198U) 


TOHNSITES 

The  Alaska  townsite  laws,  13  O.S.C.  4*  732-736 
(1970) ,  were  repealed  by  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPBA, 
Oct.  21,  1976,  does  not  constitute  a  valid  existing 
right. 

3aiJS°_ai!d_Iarrow_I.ewis,  "6  IBLA  257  (Bar.  27,  1980) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  tiae  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLB  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

ii£i°I_ii_A£al!°!!2!S l2!!_J!££°Esidera  tj.onl,  6U  IBLA  289 

Tjune  <J,  1982) 


A  selection  by  the  State  of  Alaska  under  sec.  6(b) 
of  the  Alaska  Statehood  Act  is  limited  to  public  lands 
which  are  "vacant,  unappropriated,  and  unreserved."  A 
right-of-way  for  the  Alaska  Railroad  across  the  public 
lands  constitutes  an  easement  which  does  not  separate 
the  servient  estate  from  the  public  domain  with  the 
result  that  the  land  may  be  available  for  selection 
subject  to  reservation  of  a  railroad  right-of-way  in 
any  patent  issued  to  the  State. 

lhe_Ala^ka_Railroad,  65  IELA  376  (July  20,  1982) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land. 
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A  Native  village  corporation  has  no  interest  in 
lands  included  in  a  townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claias  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation.  Accordingly,  the  rights  of  settlers  and  of  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976  (FLPRA) , 
90  Stat.  279C,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPBA,  Oct.  21,  1976,  does  not  constitute 
a  valid  existing  right  which  would  survive  FLFBA. 

Ste£hen_Kenjcn_et_al.,  51  IELA  368  (Cec.  3C,  1980) 


William_Bi_Tennj;soni_Jri,  66  IBLA  38  (July  23,  1982) 


Where  a  Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a  State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.   The  Bureau  of  Land  Banagement  must  initiate 
contest  proceedings  against  the  application  and  give 


Where  the  descriptive  language  accompanying  a 
United  States  survey  of  the  exterior  of  an  Alaskan 
townsite  notes  expressly  that  the  "townsite"  of 
Ouzinkie  is  comprised  of  three  tracts  ("A,  E,  and  C") 
and  mentions  elsewhere  a  fourth  tract  ("D")  as  being 
part  of  the  "village"  of  Ouzinkie,  Tract  "I"    is  not 
properly  regarded  as  being  within  the  "townsite"  under 
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the  regulations,  and  approval  of  the  survey  does  not 
segregate  it  as  part  of  the  townsite. 

Where  a  tract  of  land  (Tract  "D")  was  included  in 
a  patent  to  a  townsite  trustee  of  four  tracts  (Tracts 
"A,  B,  C,  and  D") ,  but  the  trustee  had  not  applied  for 
or  entered  Tract  "D,"  and  where  the  inclusion  and 
patenting  of  Tract  "D"  resulted  in  the  transfer  of 
acreage  in  excess  of  the  lainoa  allowed  by  statute  to 
be  included  in  the  townsite,  the  patent  was  erroneous 
insofar  as  it  included  Tract  "D"  and  should  be  cor- 
rected by  eliminating  that  tract. 

Stephen  Kenyon  et  al. (On  Reconsideration) ,  65  IBLA  <4« 

ljune  23,  1962) 


TRADE  AND  B ANUFACTORING  SITES — Continued 

A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing  site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  by  the  withdrawal  where 
credit  for  his  occupancy  prior  to  the  withdrawal  cannot 
be  given  under  the  Act  of  Apr.  29,  1950,  because  the 
claimant  initiated  his  occupancy  more  than  90  days 
prior  to  the  filing  of  his  notice  and  did  not  file  a 
notice  of  location  or  purchase  application  prior  to  the 
withdrawal. 

Equitable  adjudication  of  an  application  to  pur- 
chase a  trade  manufacturing  site  claim  filed  at  least 
12  years  after  the  land  has  been  withdrawn  must  be 
denied  as  substantial  compliance  with  the  law  has  not 
been  aade  where  neither  occupancy  of  the  site  prior  to 
the  withdrawal  nor  after  the  withdrawal  could  validly 
be  considered  under  the  law. 


The  Alaska  townsite  laws,  43  U.S.C.  *»  732-736 
(1970) ,  were  repealed  by  the  Federal  Land  Policy  and 
aanagenent  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPBA, 
Oct.  21,  1976,  does  not  constitute  a  valid  existing 
right.   Ho  right  was  established  where  the  only 
"improvement"  prior  to  repeal  consisted  of  clearing  an 
area  for  site  preparation  in  1969,  which  clearing  had 
thereafter  revegetated  with  brush,  and  there  was  no 
other  occupancy,  use,  or  possession  of  the  land  until 
1980. 

Roland  F.  S  JacXie  H.  Moody  (Appellants) .  Aleknaqik 
Villaaex_Alaska_iResiondentl,  67  IBLA  121~(Sept.  16, 
19827 


The  repeal  of  43  U.S.C.  «  733  (1970)   (formerly 
48  U.S.C.  «  355a  (1952))  by  sec.  703(a)  of  the  Federal 
Land  Policy  and  Banagement  Act  of  1976  was  intended  to 
have  future  effect  and  not  to  alter  rights  or  restric- 
tions that  had  accrued  under  the  provisions  of  the 
Alaska  Native  Townsite  Act. 

There  is  no  indication  of  congressional  intention 
that  the  restrictions  upon  land  acquired  under  the 
Alaska  Native  Townsite  Act  be  terminated  upon  a  gift  of 
that  land  from  one  Alaska  Native  to  another. 

Juanita  Belsheimer  v.  Assistant  Secretary  for. Indian 
»i£§l£§"ll  IBIA  155  lApr7~l4*7  1983)  "       90  I.D.  165 


TRADE  AND  BANUFACTORING  SITES 

In  a  contest  proceeding  the  Government  has  the 
burden  of  establishing  a  prima  facie  case  of  noncompli- 
ance with  the  requirements  for  trade  and  manufacturing 
sites.   The  burden  then  shifts  to  the  applicant  to  show 
by  a  preponderance  of  the  evidence  that  he  used,  occu- 
pied, and  improved  the  site  for  trade,  manufacture,  or 
other  productive  industry. 

A  claimant  of  a  trade  and  manufacturing  site  must 
show  that  at  the  time  of  filing  his  application  to  pur- 
chase he  was  engaged  in  trade,  manufacture,  or  other 
productive  industry  in  connection  with  the  site.   Bhile 
it  is  not  necessary  for  the  claimant  to  show  that  all 
functions  of  the  business  were  carried  on  at  the  site, 
he  must  show  a  bona  fide  commercial  enterprise  from 
which  he  reasonably  hoped  to  derive  a  profit;  mere 
preparation  for  a  prospective  business  is  not  suffi- 
cient under  the  statute. 

United  States  v.  Viqqo  Thor  Brandt-Erichsen .  "46  IBLA 
239  (BarT  27,  1980) 


Stuart_Grant_Raastad,  55  IBLA  223  (June  18,  1981) 


Although  sec.  7  of  the  Act  of  Bar.  3,  1891, 
<43  U.S.C.  i    1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a  lapse  of  2  years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 
The  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  fee  submitted  with  an  application  to  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  not  trigger 
that  statutory  mechanism. 

The  use  and  improvement  of  land  in  a  trade  and 
manufacturing  site  for  the  pasturing  of  horses,  the 
placement  of  advertising  signs  for  off-site  businesses, 
or  the  presence  of  roads  which  merely  cross  the  land  to 
give  access  to  other  property,  cannot  serve  to  qualify 
the  claimant  to  receive  title  to  the  site,  as  all 
those  uses  are  controlled  by  other  provisions  of  law 
and  regulation,  and  are  not  cognizable  as  the  conduct 
of  "trade,  manufacture,  or  other  productive  industry" 
on  the  site. 

where  the  claimant  to  a  trade  and  manufacturing 
site,  which  was  located  for  the  benefit  of  businesses 
being  conducted  on  her  husband's  adjacent  unpatented 
homestead,  relinquishes  approximately  half  the  land 
and  the  primary  improvements  on  the  site  so  that  those 
lands  may  be  included  in  the  survey  of  the  homestead, 
her  trade  and  manufacturing  site  purchase  application 
must  be  rejected  if  the  remaining  lands  are  not 
actually  occupied  by  improvements  and  used  and  needed 
in  the  prosecution  of  the  businesses. 

One  who  is  not  the  owner  of  the  business  enter- 
prise which  is  to  be  served  by  activities  conducted  on 
a  trade  and  manufacturing  site  is  not  a  qualified 
claimant  of  the  site. 

United  States  y.  Evelyn  B.  Bunch  (On  Judicial  Remand), 
61  IBLA  318  (June  10,  1982) 


where  lands  embraced  by  a  pending  application  for 
a  trade  and  manufacturing  site  were  included  in  a  unit 
of  the  National  Park  System  by  sec.  201  of  the  Alaska 
National  Interest  Lands  Conservation  Act  (ANILCA) , 
91  Stat.  2377,  16  U.S.C.  «  410hh  (Supp.  V  1981),  the 
trade  and  manufacturing  site  application  was  not 
legislatively  approved  by  sec.  1328(a)(1)  of  ANILCA, 
94  Stat.  2489,  16  U.S.C.  «  3215(a)(1)   (Supp.  V  1981), 
but,  rather,  must  be  adjudicated  under  the  laws  pur- 
suant to  which  it  was  initiated. 
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Where  land  is  within  a  grazing  lease  issued  pursu- 
ant to  the  Act  of  liar.  U,  1927,  as  amended,  43  O.S.C.A. 
«  316  (West  Supp.  1982),  and  that  fact  is~properly 
noted  on  the  public  land  records,  the  Jand  is  segre- 
gated troa  entry  as  a  trade  and  aanuf actor ing  site 
under  sec.  10  of  the  Act  of  May  14,  1898,  as  amended, 
43  U.S.C.  «  687a  (1976)  .   Where,  however,  the  record 
indicates  that  the  Bureau  of  Land  Manageaent  treated 
the  entryman's  notice  of  location  of  a  settleaent  claia 
as  a  petition  for  determination  under  43  CFR  4230.1 
and  approved  it  to  the  extent  of  any  conflict  with  the 
grazing  lease,  the  lease  will  not  be  a  bar  to  the  ini- 
tiation of  that  settlement  claim. 

Where  a  husband  and  wife  are  engaged  in  the  saae 
productive  industry,  they  are  properly  treated  as  an 
"association  of  citizens"  for  the  purposes  of  sec.  10 
of  the  Act  of  Bay  It,  1898,  as  aaended,  43  U.S.C. 
$  687a  (1976),  and,  as  such,  are  liaited  to  a  single 
trade  and  aanuf act uring  site.   However,  where  an  appli- 
cant asserts  otherwise,  it  is  iaproper,  to  reject  an 
application  on  this  ground  without  affording  the  appli- 
cant an  opportunity  for  a  hearing  to  show  that  the 
spouses  were,  in  fact,  engaged  in  conducting  separate 
productive  enterprises. 

Hen rie t ta_Rober t s_Vaden ,  70  IBLA  171  (Jan.  20,  1983) 


The  Act  of  Apr.  29,  1950,  43  U.S.C.  «  687a-l 
(1976),  requires  a  notice  of  location  to  be  filed  with 
BLM  within  90  days  from  initiation  of  a  trade  and  manu- 
facturing site  claim.   Unless  such  notice  is  filed  in 
the  proper  BLM  office  within  the  tiae  prescribed,  no 
credit  may  be  given  for  occupancy  before  such  filing. 

Pia_Ait§lta_F isher ies^ I nc.  ,  74  IBLA  295  (July  27,  1983) 


A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  froa  Native  village 
selection  where  credit  for  his  occupancy  prior  to  the 
selection  cannot  be  given  under  the  Act  of  Apr.  29, 
1950,  because  the  claimant  initiated  his  occupancy  aore 
than  90  days  prior  to  the  filing  of  his  notice  with  BLM 
and  did  not  file  a  notice  of  location  with  8LH  prior  to 
the  selection. 

T ho a as_ Johnson,  77  IBLA  20  (Oct.  31,  1983) 


Where  a  pending  application  for  a  trade  and  aanu- 
facturing  site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  U.S.C.  $  3215  (1982),  other  sections  of  the  Act  of 
May  14,  1898,  as  aaended,  43  U.S.C.  $«  687a-687a-6 
(1982) ,  relating  to  payaent  of  survey  costs  and  pur- 
chase price  reaained  in  effect  as  to  the  application 
and  satisfaction  of  these  requireaents  is  necessary 
before  the  land  eabraced  by  such  an  application  can  be 
patented. 

Where  an  applicant  for  a  trade  and  aanuf acturing 
site  alleges  that  she  tiaely  mailed  a  notice  of  appeal 
of  a  decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Bureau  of  Land  Management 
office,  the  applicant  Bust  bear  the  consequences. 

Don na_ J^Wa id t lo w ,  82  IBLA  247  (Aug.  28,  1984) 


ALASKA  NATIONAL  INTEREST  LANDS 
CONSERVATION  ACT 

GENERALLY 

An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
National  Wildlife  Refuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  been  withdrawn  from  the  oper- 
ation of  the  aineral  leasing  laws  by  either  sees.  1002 
or  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act.   Standard  offers  to  lease  for  oil  and  gas 
aay  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.   The  only  exploratory  activities 
peraitted  in  the  Arctic  National  wildlife  Refuge  are 
governed  by  sec.  1002  of  the  Act.   Any  requests  to 
undertake  exploratory  activities  are  premature  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 


Robert  H.  Covington  et  al. 


55  IBLA  232  (June  22,  1981) 

88  I.D.  601 


Doae  Petroleum  Corp.  et  al^,  57  IBLA  310  (Aug.  31, 
1981) 

Kenneth  Navarro.  64  IBLA  357  (June  15,  1982) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 
2435  (1980),  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
aent  on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  not  bar  approval  of  an  allotment  application 
under  that  provision.   Where  such  an  application  has 
been  rejected,  the  case  will  be  remanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a  protest  before 
the  end  of  the  180-day  period. 

Where  an  Alaska  Native  has  applied  for  allotment 
of  two  parcels,  and  conveyance  of  one  of  those  parcels 
has  been  timely  protested  by  persons  who  dispute  the 
applicant's  entitleaent  thereto  and  assert  claias  to 
the  iaproveaents  thereon,  the  case  aust  be  adjudicated 
pursuant  to  the  requirements  of  the  Act  of  May  17,  1906, 
and  other  applicable  law,  necessitating,  inter  alia, 
notice  and  an  opportunity  for  a  hearing. 

Bill  Nekeferoff.  62  IBLA  170  (Mar.  8,  1982) 


Where  lands  eabraced  by  a  pending  application  for 
a  trade  and  aanuf acturing  site  were  included  in  a  unit 
of  the  National  Park  System  by  sec.  201  of  the  Alaska 
National  Interest  Lands  Conservation  Act  (ANILCA)  , 
94  Stat.  2377,  16  U.S.C.  *  410hh  (Supp.  7  1981),  the 
trade  and  manufacturing  site  application  was  not 
legislatively  approved  by  sec.  1328(a)  (1)  of  ANILCA, 
94  Stat.  2489,  16  U.S.C.  «  3215(a)(1)   (Supp.  V  1981), 
but,  rather,  must  be  adjudicated  under  the  laws  pur- 
suant to  which  it  was  initiated. 

ilenrietta_Roberts_Vaden,  70  IBLA  171  (Jan.  20,  1983) 


Although  sec.  901  of  the  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Eureau  of  Land 
Manageaent  is  the  only  agency  in  the  Department  of  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a  parcel  of  submerged  land  selected  by 
a  Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  aatter  will  be  referred  to  the 
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Hearings  Division  for  a  hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

Doion_Ltd..  70  IBLA  302  (Jan.  28.  1983) 
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lands  in  dispute  out  of  Federal  ownership  so  as  to 
reaove  the  contest  from  the  Department's  jurisdiction. 

State  of  Alaska  v.  Harcia  K.  Thorson.  State  of 

Alaska,  y.  phyllis  Hestcoast  IQn  Reconsideration)  , 

83  IBLA  237  (Oct.  22,  1984)  ~  91  I.D.  331 

Oleanna    Hansen.    8U    IBLA    150     (Dec.    12,     19814) 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a  hearing  in  the  Department  ■say  be  required 
where  land  is  patented  in  derogation  of  the  rights  of  a 
conflicting  applicant,  a  hearing  is  inappropriate  where 
at  the  time  of  patent  the  conflicting  application  has 
been  relinquished  and  the  statutory  authority  for  such 
applications  has  been  repealed. 


State  of  Alaska  v. Harcia  K.  Thorson.  State  of  Alaska  y. 

___I________22___ «  76  IBL*  26<t  (Oct.  18,  1983) 


Peter  Andrews,  Sr. (On  Reconsideration) , 

(Nov.  7,  198«) 


)3  IBLA  3UU 


A  conveyance  of  land  to  a  Native  village  corpora- 
tion under  an  exchange  pursuant  to  sec.  1431(g)  (2)  of 
the  Alaska  National  Interest  Lands  Conservation  Act, 
94  Stat.  2539  (1980) ,  may  proceed  despite  the  objection 
of  a  member  of  an  Indian  tribe  organized  pursuant  to 
sec.  16  of  the  Indian  Reorganization  Act,  25  O.S.C. 
$  476  (1976) ,  where  the  appellant  does  not  establish 
that  the  conveyance  is  subject  to  the  consent  of  the 
tribe  and  that  consent  has  been  withdrawn  or  that  the 
tribe  has  an  interest  in  the  land,  amounting  to  a  valid 
existing  right,  which  would  preclude  the  conveyance. 

__________ war ______ Jr.  i    77  IBLA  228  (Nov.  28,  1983) 
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______ d_L__Ne vi t 1 ,  78  IBLA  300  (Jan.  10,  1984) 


DOTY  OF  DEPARTHENT  OF  THE  INTERIOR  TO 
NATIfE  ALLOTREHT  APPLICANTS 

Hhere  title  to  lands  tentatively  approved  to  the 
State  of  Alaska  is  conveyed  to  the  State  pursuant  to 
the  Alaska  National  Interest  Lands  Conservation  Act, 
the  Department  of  the  Interior,  although  it  loses 
jurisdiction  over  said  lands,  has  a  duty  to  Native 
allotment  applicants  whose  claims  lie  within  such 
tentatively  approved  lands  to  make  a  preliminary 
validity  determination  as  to  such  applications  and  to 
pursue  recovery  of  such  lands  where  appropriate. 

State  of  Alaska . v, . Harcia  K.  Thorson,  State  of 

Alaska  v . _P hj His  Hestcoast  (On  Reconsideration) , 

83  IELA~237  (Oct.  22,  1980)  91  I.D.  331 

Oleanna_Hanse n ,  84  IBLA  150  (Dec.  12,  1984) 


OIL  AND  GAS  LEASES 

Favorable  Petroleum  Geological_Provinces 

Onder  sec.  1008  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  the  identification  of  areas  in 
Alaska  for  possible  designation  as  favorable  petroleum 
geological  provinces  may  be  reasonably  based  on  the 
known  geologic  provinces  or  sedimentary  basins  notwith- 
standing the  large  areas  of  land  encompassed  by  such 
provinces  or  basins. 


Where  a  pending  application  for  a  trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  U.S.C.  4  3215  (1982),  other  sections  of  the  Act  of 
Hay  14,  1898,  as  amended.  43  O.S.C.  H    687a-687a-6 
(1982)  ,  relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
before  the  land  embraced  by  such  an  application  can  be 
patented. 

E2nn3_J.i_MaidtJ.2W. ,  82  IBLA  247  (Aug.  28,  1984) 


The  Department  of  the  Interior  does  not  retain 
jurisdiction  to  hear  a  contest  brought  by  the  State  of 
Alaska  against  an  applicant  for  a  Native  allotment 
where  the  lands  sought  by  the  Native  were  tentatively 
approved  to  the  State  following  commencement  of  the 
Native's  use  and  occupancy.   Subsec.  906(c)  (1)  of  the 
Alaska  National  Interest  Lands  Conservation  Act,  con- 
firming all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  conveyed  the 
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__a______iix  Inc..  Kenneth  J.  Gain,  77  IBLA  181 

(Nov.  18.  1983) 


ALASKA  BATIOBAL  INTEREST  LABDS 
CONSERVATION_A£T--Continued 

SPECIAL  LAUD  SETTLEMENTS 

Under  sec.  1127  (e)  (3)  (A)  of  the  Alaska  Rational 
Interest  Lands  Conservation  Act,  9<4  Stat.  2525, 
Ayakulik,  Inc.,  a  village  corporation,  is  entitled  only 
to  the  available  lands  within  the  "one  mile  square" 
exclusion  of  Public  Land  Order  Bo.  1631. 

Ayakulik,  .Inc.,  82  IBLA  80  (July  17,  198U) 


ALASKA  BATIVt  CLAIMS  SETTLEHEBT  ACT — Continued 

GENERALLY — Continued 

not  require  boundary  description,  the  Board  cannot  con- 
clude that  at  the  tiae  of  such  election,  Tetlin  acqui- 
esced by  silence  in  the  Reserve  boundary  as  depicted  on 
survey  plats  still  current. 

Tetlin  native  Corj).,  7  ABCAB  132  (June  18,  1982) 

89  I.D.  303 


VALID  EXISTING  RIGHTS 

An  applicant  for  a  Native  allotment  who  has  satis- 
fied the  requirements  of  the  Alaska  Native  Allotment 
Act  of  1906  possesses  a  valid  exisiting  right. 

State  of  Alaska  v.  Harcia,  K.  Thorson.  State  of 

Alaska  v.  Phyllis  Westcoast (On  Reconsideration)  , 

83  IBLA  237~(Oct.  22,  198<4)  91~I.D.  331 


AL*SK*_MlIlS_£LAinS_SETTLEnEliT_ACT 

GENERALLY 

The  Alaska  Native  Clans  Settlement  Act,  43  U.S.C. 
4  1601  (1976),  extinguished  aboriginal  occupancy  clai»s 
of  Alaska  Natives  effective  Dec.  18,  1971,  and  a  Native 
allotment  application  then  pending  in  the  Bureau  of 
Land  Management  and  parportedly  "amended"  after  that 
date  to  include  an  additional  100  acres  cannot  be 
granted  for  the  additional  acreage  unless  it  be  shown 
that  the  amendment  was  pending  in  the  Department  prior 
to  the  repeal  of  the  Act. 


Ouzinkie  Native  Corp.  v.  Edward  Opheii 
198~(JanT  30,  1980) 


Sr. 


U5  IBLA 


A  Native  village  corporation  has  no  interest  in 
lands  included  in  a  townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation.  Accordingly,  the  rights  of  settlers  and  of  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

§te£hen_Kenion_et_al. ,  51  IBLA  368  (Dec.  30,  1980) 


Land  withdrawn  for  an  air  navigation  site  is 
public  land  within  the  context  of  03  U.S.C.  4  1613 
(1976  and  Supp.  IV  1980),  and  is  proper  for  selection 
by  a  Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Road  Commission  was 
not  thereby  severed  from  the  public  domain  and  under 
the  terms  of  the  order  remained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.   No  interest, 
legal  or  equitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a  withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a  Bative  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  4  1613(c)  (H) 
(Supp.  IV  1980). 

State  of  Alask a.  Pep t.  of  Transportation  and  P  ub  1 i c 
I§£iiilies,  67~IBLA  380  (Oct.  8,  1982) 


While  an  Alaska  Native  village  corporation, 
organized  for  profit  under  the  Alaska  Native  Claims 
Settlement  Act,  U3  U.S.C.  4  1601  (1976),  does  not 
qualify  for  a  free-use  exemption  under  the  Haterials 
Disposal  Act  of  1947,  as  amended.  30  U.S.C.  4  601 
(1976),  it  may  apply  to  purchase  sand  and  gravel  under 
that  Act  and  the  mineral  sales  regulations  at  43  CFR 
Part  3610. 

y!£ea3viA_U!U£ia.i_C0Ej>i,  68  IBLA  359  (Nov.  22,  1982) 


The  Alaska  Native  Claims  Settlement  Act  provides 
that  a  Bative  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.   The  language  is  imperative,  not  permissive. 
If  land  within  the  "core"  township  is  available  for 
selection,  it  must  be  selected. 

£hefarnrmute_1_Inc_.,  75  IBLA  2<42  (Aug.  24,  1983) 


where  a  portion  of  the  regional  boundary  between 
Ahtna  and  Doyon  Regions  has  been  described  by  the 
Secretary  as  following  the  Tetlin  Reserve  boundary, 
but  the  location  of  the  Tetlin  Reserve  was  and  remains 
in  dispute,  Tetlin  Native  Corp.  cannot  now  be  held  to 
a  boundary  which  delineates  their  entire  land  entitle- 
ment and  sole  benefit  under  ANCSA  when  such  boundary 
was  determined  by  an  agreement  to  which  Tetlin  was  not 
a  party. 

Insofar  as  a  segment  of  the  Doyon-Ahtna  boundary 
was  located  in  1972  along  a  portion  of  the  Tetlin 
Reserve  boundary  which  was  unad judicated ,  and  which  is 
now  disputed  by  Tetlin,  the  Ahtna-Doyon  boundary 
remains  the  boundary  of  Tetlin  Reserve  but  is  subject 
to  resolution  of  the  issues  raised  by  Tetlin.   If 
Tetlin  prevails  and  the  boundary  as  delineated  by  BLH 
is  found  to  be  in  error,  the  regional  boundary  will 
continue  to  be  the  Reserve  boundary,  wherever  the 
latter  is  found  to  be  correctly  located. 

Where  there  appears  from  the  appeal  record  to  have 
been  an  ongoing  boundary  dispute,  culminating  in  this 
appeal,  between  Tetlin  Native  Corp.  and  Departmental 
officials,  and  where  election  to  take  Reserve  lands  did 


Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.   The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(91  Stat.  2371),  does  not  affect  the  existence  cr 
validity  of  Public  Land  Order  No.  5250. 

L_axr_y,_WcHaster_et_al.i,  76  IBLA  370  (Oct.  25,  1983) 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a  hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of 
a  conflicting  applicant,  no  hearing  is  appropriate 
where  at  the  time  of  patent  the  conflicting  applica- 
tion has  been  relinquished  and  the  statutory  authority 
for  such  applications  has  been  repealed. 

Peter_A nd rewsx_Sr_. ,  77  IBLA  316  (Nov.  30,  1983) 


r, 


ALASKA_NATITE_CLAIHS_SETTLEnE!!T_iCT — Continued 

GENERALLY — Continued 

An  Alaska  Native  allotment  application  is  deeme-1 
pending  before  the  Department  of  the  Interior  on 
Dec.  18,  1971,  if  it  Has  filed  in  any  bureau,  division, 
or  agency  of  the  Department  on  or  before  Dec.  18,  1971. 
Evidence  of  pendency  before  the  Department  on  or  before 
Dec.  18,  1971,  shall  be  satisfied  by  any  bureau,  divi- 
sion, or  agency  time  stamp,  or  by  affidavit  of  any 
bureau,  division,  or  agency  officer  that  the  applica- 
tion was  received  on  or  before  Dec.  18,  1971. 

An  applicant  for  an  Alaska  Native  allotment  must 
prove  with  clear  and  credible  evidence  that  he  has  been 
in  substantially  continuous  use  and  occupancy  of  the 
land  for  a  period  of  5  years.   Such  use  and  occupancy 
must  be  substantial  actual  possession  and  use  of  the 
land,  at  least  potentially  exclusive  of  others,  and  not 
mere  intermittent  use.   Substantially  continuous  use 
and  occupancy,  at  least  potentially  exclusive  of 
others,  is  not  established  where  others  have  regularly 
used  the  subject  land  for  grazing,  hunting,  trapping, 
and  berrypicking,  and  where  the  applicant  has  never 
notoriously  possessed  the  land  in  a  manner  affording 
notice  to  others  that  he  claims  the  laDd. 


Onzinkie  Native  Corp.  v.  Edward  N.  Opheii 
225  (Oct.  19,  1984) 


83  IBLA 


ALASKA  NATIVE  CLAIMS, SETTLEMENT  ACT — Continued 

ADMINISTRATIVE  PROCEDURE — Continued 

Genera  11 v--Continued 

Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  appellant 
before  the  Eoard  withdraws  its  appeal. 

*£££!!  of  Elizabeth  Gardner.  U  ANCAB  215  (Apr.  23, 
1980) 


"43  CFB  1.913(b)  provides: 

Where  an  appeal  is  before  the  Alaska  Native 
Claims  Appeal  Board,  and  no  unit  of  the  Department  of 
the  Interior  is  a  party  to  the  appeal,  no  agreement 
between  parties  which  may  require  future  action  or  for- 
bearance from  action  by  the  Department  of  the  Interior 
shall  bind  the  Department  unless  such  agreement  is 
approved  by  the  Alaska  Native  Claims  Appeal  Board,  or 
the  Secretary,  or  his  delegate. 

Appeal  of  Northway  Natives.  Inc.  <4  ANCAB  350  (July  30, 
(1980) 

State  of  Alaska.  7  ANCAB  203  (June  25,  1982) 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a  hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of  a 
conflicting  applicant,  a  hearing  is  inappropriate  where 
at  the  time  of  patent  the  conflicting  application  has 
been  relinquished  and  the  statutory  authority  for  such 
applications  has  been  repealed. 

2Si£I_4fi^E§i5i_§Ei (On  Reconsideration) ,  8  3  IBLA  3UU 

(NovT  77  198U) 


ABORIGINAL  CLAIHS 

The  provisions  of  the  Alaska  Native  Claims 
Settlement  Act  defining  the  class  of  persons  entitled 
to  share  in  benefits  under  the  Act  are  not  ambiguous 
so  as  to  require  reference  to  the  legislative  history 
to  determine  whether  persons  becoming  United  States 
citizens  after  Dec.  18,  1971,  the  effective  date  of 
the  Act,  are  entitled  to  be  enrolled. 

United  States  v.  Aiaee  Harion  Bowen  (Edenshaw) and 

£felIIi§_JoseEhine_Kimball,  8  IBIA  218  (Feb.  12,  1981) 

88  I.D.  261 


A  regional  corporation  filing  an  application 
under  the  Alaska  Native  Claims  Settlement  Act,  U3  U.S.C. 
«  1601  (1976) ,  may  not  rely  upon  aboriginal  right  as  a 
basis  for  conveyance  of  title  to  the  bed  of  the  lake, 
since  the  act  under  which  the  application  was  filed 
extinguishes  all  such  rights.   A  regional  selection 
application  for  land  beneath  a  navigable  lake  is  prop- 
erly rejected,  since  title  to  the  bed  passed  to  the 
State  of  Alaska  under  the  Statehood  Act. 

BEisto.I_B.ay__ Na t_i!e_£2EEi »  71  IBLi  318  (Har.  23,  1983) 


ADMINISTRATIVE  PROCEDURE 
Generally. 


An  agreement  between  selecting  Native  corporations 
and  a  Federal  agency,  on  lands  actually  used  by  the 
Federal  agency,  cannot  be  enforced  in  lieu  of  a  4  3(e) 
determination  by  the  Bureau  of  Land  Management  to  com- 
pel conveyance  to  the  Native  corporations  in  accord 
with  the  agreement.   ANCSA  by  clear  language  in  $  3(e) 
mandates  a  Secretarial  determination.   while  the  Secre- 
tary may  delegate,  he  may  not  be  compelled  to  relinquish 
his  statutory  duty  to  third  parties. 

Where  the  required  $  3(e)  determination  is  crucial 
to  conveyance,  where  the  affected  Federal  agency  and  all 
affected  Native  corporations  agree  on  the  identification 
of  lands  actually  used  by  the  agency,  where  the  record 
discloses  no  inconsistency  between  the  agreement  and 
4  3(e),  where  the  determination  has  already  been  delayed 
for  a  significant  period  of  time  by  the  lack  of  imple- 
menting regulations  and  the  date  of  publication  of  final 
regulations  cannot  be  ascertained,  the  Eureau  of  Land 
Management  may  make  a  4  3(e)  determination,  relying  on 
the  parties'  agreement  for  factual  data,  in  the  absence 
of  final  regulatory  guidelines. 


Appeal  of  Pauq-Vik. 
1980) 


Inc..  Ltd.,  5  ANCAB  59  (Sept.  24, 

87  I.C.  422 


Absent  reasons  justifying  continuance  as  to  a  spe- 
cific issue  therein,  the  appeal  will  be  dismissed  as 
to  this  issue  when  a  stipulation  includes  a  voluntary 
withdrawal  of  this  issue  by  the  appellant  before  the 
Board. 

Yak-Tat  Kwaan.  Inc.,  5  ANCAB  172  (Feb.  27,  1981) 


Pursuant  to  the  Departmental  Manual  601  EM  2, 
requirements  in  Secretary's  Order  No.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  not 
apply  to  unpatented  mining  claims  and  the  Eureau  of 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.   Pursuant  to  ANCSA  and 
Secretary's  Order  Ho.  3029,  as  amended ,  lands  selected 
by  a  Native  corporation  must  be  conveyed  ty  the  Eureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

Oregon  Portland  Cement  Co..  6  ANCAB  65  (Aug.  25,  1981) 

88  I.E.  760 
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ALASKA  NATIVE  CLAIMS  SETTLEBENT  ACT — Continued 
ADMINISTRATIVE  PROCEDURE — Continued 
Generallj--Continued 


Albert  Hanan  et  al: 


Jack  and  Sons,  Inc. 


and 


Hemp_hi IlJl other Sj_Inc.,  6  ANCAB  111  (Sept.  29,  1981) 


In  the  absence  of  allegation  of  error  in  the  deci- 
sion itself,  an  allegation  that  ah  internal  unpublished 
agency  practice  regarding  predecision  procedure  was 
violated  does  not  provide  a  basis  for  appeal  to  this 
Board. 

The  general  language  of  43  CFR  2650.0-2  and  *  2(b) 
of  the  Alaska  Native  Claims  Settlement  Act  that  the 
settlement  of  claims  of  Alaska  Natives  be  accomplished 
with  maximum  participation  by  Natives  in  decisions 
affecting  their  rights  and  property  does  not  establish 
an  appealable  right  to  predecision  notice  of  Departmen- 
tal intent  to  reject  a  selection. 

Departmental  regulations  at  43  CFR  2653.5,  inso- 
far as  they  prescribe  a  specified  course  of  action 
including  publication,  referral,  investigation,  con- 
ferring, reporting,  etc.,  by  the  Department  with 
regard  to  selections  of  public  lands  made  pursaant  to 
t  14(h)  (1)  of  the  Alaska  Native  Claims  Settlement  Act, 
cannot  apply  when  the  selected  lands  are  not  public 
lands  and  the  selection  applications  must  be  rejected 
at  the  outset. 


Do^eHi-Ltd^,  6  ANCAB  95  (Sept.  28,  1981) 
Doy.oni_Ltd.  ,  6  ANCAB  129  (Oct.  22,  1981) 


I.D.  886 


Where,  in  a  Bureau  of  Land  Management  decision  to 
issue  conveyance,  a  water  body  excluded  from  the  selec- 
tion application  on  the  basis  that  it  is  navigable  is 
expressly  "considered"  nonnavigable  and  the  underlying 
submerged  lands  thus  deemed  selected  by  the  applicant, 
the  Bureau  of  Land  Hanagement  has  Bade  a  navigability 
determination  with  regard  to  the  subject  water  body. 

In  the  absence  of  an  issue  regarding  error  in  the 
decision  itself,  allegations  of  irregularities  or  defi- 
ciencies in  the  predecision  procedure,  such  as  noncom- 
pliance with  the  pertinent  section  of  ANCSA  and  its 
implementing  regulations,  do  not  provide  a  basis  for 
appeal  to  this  Board. 

EoiOHi—fctcK  ,  6  ANCAB  219  (Dec.  14,  1981)    88  I.D.  1086 

22I°IU_L.tcU,  b    ANCAB  242  (Dec.  16,  1981)    88  I.C.  1105 
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Generally — Continued 

Thus,  pursuant  to  601  DM  2,  requirements  in 
Secretary's  Crder  Ho.  3029,  as  to  adjudication  of 
Federally  created  interests,  do  not  apply  to  unpatented 
mining  claims  and  the  Bureau  of  Land  Management  is  not 
required  to  adjudicate  mining  clans  before  conveyance. 
Pursuant  to  ANCSA  and  Secretary's  Order  No.  3029,  as 
amended,  lands  selected  by  a  Native  corporation  must  be 
conveyed  by  ELM  notwithstanding  the  existence  of  an 
unpatented  mining  claim  within  such  lands  which  has  not 
been  adjudicated  for  validity  under  the  general  mining 
laws. 


United  States  Steel  Corp. 


7  ANCAB  106  (June  17,  1982) 
89  I.D.  293 


Although  sec.  901  of  the  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Bureau  of  land 
Management  is  the  only  agency  in  the  Department  of  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a  parcel  of  sub»erged  land  selected  by 
a  Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  matter  will  be  referred  to  the 
Hearings  Division  for  a  hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

Pursuant  to  the  Departmental  Manual,  601  DM  2, 
requirements  in  Secretary's  Order  No.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  not 
apply  to  unpatented  mining  claims  and  the  Bureau  of 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.   Pursuant  to  the  ANCSA  and 
Secretary's  Crder  No.  3029,  as  amended,  lands  selected 
by  a  Native  corporation  must  be  conveyed  by  the  Bureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

£°lon_iid.,  70  IBLA  302  (Jan.  28,  1983) 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a  regulation  where  appellant 
has  not  shown  how  the  appealed  decision  applied  or 
implemented  the  regulation. 


Pgionx_L t cU  ,  74  IBLA  139  (July  6,  1983) 


90  I.D.  289 


Wnere  in  a  decision  to  issue  conveyance  the  Bureau 
of  Land  Management  lists  a  number  of  water  bodies  and 
declares  them  to  be  the  only  water  bodies  within  the 
conveyance  area  which  are  considered  to  be  navigable, 
the  language  indicates,  and  the  Board  will  find,  that 
the  BLM  has,  within  the  meaning  of  43  CFR  2650.5-1 (b), 
determined  the  navigability  or  nonnavigability  of 
every  water  body  within  the  conveyance  area. 

E°i°!li_ttd._and_MTNTx_Ltdi,  6  ANCAB  270  (Jan.  25, 
1982)  "  89  I.D.  1 


In  the  absence  of  an  issue  regarding  error  in  the 
decision  itself,  allegations  of  irregularities  or  defi- 
ciencies in  the  predecision  procedure,  such  as  noncom- 
pliance with  the  pertinent  section  of  ANCSA  and  its 
implementing  regulations,  do  not  provide  a  basis  for 
appeal  to  this  Eoard. 

fi°i2nx_Lt1di_and_MTNTx_Ltdi,  6  ANCAB  359  (Feb.  18,  1982) 


Prior  to  the  conveyance  of  public  lands  subject  to 
valid  existing  rights  not  leading  to  acquisition  of 
title,  but  recognized  under  the  Alaska  Native  Claims 
Settlement  Act,  there  is  no  basis  for  an  administrative 
appeal  to  enforce  the  valid  existing  rights  claimed. 

ftanley  Hot  Springs  Community  Assjn.  80  IBLA  313  (May  4, 
1984) 


Applications 


Where  conveyance  of  land  to  a  Native  corporation 
under  ANCSA  would  effectively  deny  a  pending  applica- 
tion for  a  right-of-way  across  such  land,  the  applicant 
is  entitled  to  a  decision  expressly  granting  or  denying 
the  right-of-way  and  stating  the  reasons  therefor. 


fielbro^Packina^Co.,  5  ANCAB  174  (Bar.  9,  1981) 


i8  I.C.  352 


77 


ALASKA_NATiyE_CLAIBS_SETTLEI1E12_iCT — Continued 

ADMINISTRATIVE  PROCEDURE — Continued 

Conveyances 

when  an  entry  is  being  excluded  from  a  convey- 
ance for  the  specific  purpose  of  further  adjudication, 
rather  than  as  recognition  of  such  entry  pursuant  to 
43  CFR  2650.3-1  (a),  the  conveyance  document  must  so 
state. 

Appeal  of_Ellen_Demit,  4  ANCAB  217  (Hay  6,  1980) 
See_also~4  ANCAB  210  (May  23.  1980)  87  I.D.  163 

A£Eeal_of_Lero.y._Isaac,  4  ANCAB  232  (May  7,  1980) 
See_also  4~ANCAi  242  (May  2i,    1980) 


ALASKA  NATIVE  CLAIMS. SETTLEMENT  ACT — Con t i n u ed 

ADMINISTRATIVE  PROCEDURE — Continued 

Decision_to  Issue  Conveyance — Continued 

not  decisions  of  the  Bureau  of  Land  Management,  and 
notice  thereof  is  not  required  to  be  published  pursuant 
to  143  CFR  2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
from  nonnavigability  to  navigability  of  water  bcdies 
not  the  subject  of  an  appeal  is  a  decision  "proposing 
to  convey  lands,"  and  notice  thereof  must  be  given 
pursuant  to  13  CFR  2650.7(d). 

Appeal  of  Bristol  Bay  Native  Corp..  4  ANCAE  355 

(July  31,  1980)  87  I.E.  341 


Rights-of-way  granted  by  Revised  Statutes 
Sec.  2477  shall  be  identified  in  the  decision  to  issue 
conveyance  and  in  the  conveyance  document  in  the  same 
manner  as  other  third-party  interests  which  the  Bureau 
of  Land  Management  need  not  adjudicate. 

State  of  Alaska.  Dept.  of  Transportation  and  Public 
Facilities,  5  ANCAB  307  (June  26,  1981)  "   88~I.D.  629 


where,  in  R.S.  2177,  Congress  made  a  grant  of 
rights-of-way  which  became  effective  only  upon  valid 
acceptance  of  the  grant,  and  where  the  Bureau  of  Land 
Management  is  prohibited  from  adjudicating  the  right- 
of-way  to  determine  whether  it  is  valid  and  has  there- 
fore "issued"  within  the  meaning  of  $  14(g)  of  ANCSA, 
the  holding  in  Appeals_gf _State_of _Alaska_and_Seldovia 
Native_AssJ.nx_Inci,  2  ANCAB  1,  84  I.D.  349  (1977) 
[ VLS  75-14/75-15],  requiring  identification  of  valid 
existing  rights  in  the  conveyance  document  is  not 
applicable  to  R.S.  2477  rights-of-way. 

Where  the  Bureau  of  Land  Management  seeks  to 
reserve  a  $  17(b)  public  easement  over  an  existing  road 
constructed  by  the  State  of  Alaska  and  claimed  by  the 
State  as  an  R.S.  2477  right-of-way,  the  conveyance 
documents  shall  contain  a  provision  specifying  that  the 
reserved  public  easement  is  subject  to  the  claimed 
R.S.  2477  right-of-way,  "if  valid." 

State  of  Alaska.  Dept.  of  Transportation  and  Public 

Facilities [On_Reconsi.dera tion)_,  7  ANCAB  188  (June  24, 

1982)  89  I.D.  346 


Decision_tg  Issue  Conveyance 

A  redetermination  of  navigability  by  the  Bureau  of 
Land  Management  which  modifies  a  published  decision  is 
itself  a  decision  requiring  publication  in  accordance 
with  43  CFR  2650.7. 


Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a  "decision"  of  the  Bureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Alfeal_of_8uBapitchukx_Ltd_.,  5  AHCAB  139  (Dec.  18,  1980) 

Coionx_Ltd.,  5  ANCAB  354  (July  24,  1981) 

Northway  Natives,  Inc..  6  ANCAB  1  (Aug.  5,  1981) 

88  I.D.  711 

EoiOD-t-iid-i »  6  ANCAE  138  (Oct.  30,  1981) 


Departmental  policy  expressed  in  Secretary's 
Order  No.  3029  and  converted  into  the  Departmental 
Manual  at  601  DM  2.3  and  2.4  does  not  require  the 
Bureau  of  Land  Management  to  identify  or  adjudicate 
alleged  third-party  interests  derived  from  sources 
other  than  the  Federal  Government  or  the  State  of 
Alaska. 

l§iiiB_fiaii»e_CorE.,  5  ANCAB  197  (Apr.  14,  1981) 

88  I.D.  442 

Tetlin  Native  Corp..  5  ANCAB  212  (Apr.  15,  1981) 


Rights-of-way  granted  by  Revised  Statutes 
Sec.  2477  shall  be  identified  in  the  decision  to  issue 
conveyance  and  in  the  conveyance  document  in  the  same 
manner  as  other  third-party  interests  which  the  Bureau 
of  Land  Management  need  not  adjudicate. 

State  of  Alaska.  Dept.  of  Transportation  and  Public 
facilities,  5  ANCAB  307~~(June  26,  1981)  "   88  I.D~~629 


Appeal  of  Bristol  Bay  Native  Corp. 
1980) 


4  ANCAB  222  (May  6, 
87  I.D.  164 


When  the  Bureau  of  Land  Management  redetermines 
its  own  finding  of  navigability  which  would  result  in  a 
change  from  its  published  Decision  to  Issue  Conveyance, 
and  when  the  Bureau  of  Land  Management  has,  or  is  given, 
jurisdiction  to  make  such  redetermination,  then  that 
redetermination  is  itself  a  decision  requiring  public 
notice  through  publication  in  accordance  with  43  CFR 
2650.7. 


The  general  language  of  43  CFR  2650.0-2  and  4  2(b) 
of  the  Alaska  Native  Claims  Settlement  Act  that  the 
settlement  of  claims  of  Alaska  Natives  be  accomplished 
with  maximum  participation  by  Natives  in  decisions 
affecting  their  rights  and  property  does  not  establish 
an  appealable  right  to  predecision  notice  of  Departmen- 
tal intent  to  reject  a  selection. 


Doionx_Ltd.,  6  ANCAB  95  (Sept.  28,  1981) 
£2i°!!x_.Lt<j..  6  ANCAB  129  (Oct.  22,  1981) 


38  I.D.  886 


Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  todies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a  "decision"  of  the  Bureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Decisions  by  the  Alaska  Native  Claims  Appeal  Board, 
made  pursuant  to  its  authority  in  43  CFR  4.1(b)  (5),  are 


Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Eoard  is  not  a  "decision"  of  the  Bureau  of  Land 
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Decisign_to  Issue  Conveyance—Continued 

Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Where  in  a  decision  to  issue  conveyance  the  Bureau 
of  Land  Management  lists  certain  water  bodies  and 
declares  them  to  be  the  only  water  bodies  within  the 
conveyance  area  which  are  considered  to  be  navigable, 
there  is  no  requirement  in  ANCSA  or  its  implementing 
regulations  that  the  BLM  list  those  water  bodies,  if 
any,  which  were  determined  to  be  nonnavigable  and  the 
beds  of  which  are  to  be  conveyed  to  the  grantee  cor- 
poration (s)  and  charged  against  its  entitlement. 

The  Bureau  ot  Land  Management  is  not  required  to 
include  in  a  decision  to  issue  conveyance  a  written 
statement  of  reasons  for  its  navigability  determina- 
tions, if  any. 

Dojoni_Ltdi_and_MTgTA_Ltd. ,  6  ANCAB  270  (Jan.  25, 
1982)  89  I.D.  1 


Where,  in  R.S.  2477,  Congress  made  a  grant  ot 
rights-of-way  which  became  effective  only  upon  valid 
acceptance  of  the  grant,  and  where  the  Bureau  of  Land 
Management  is  prohibited  from  adjudicating  the  right- 
of-way  to  determine  whether  it  is  valid  and  has  there- 
fore "issued"  within  the  meaning  of  $  14(g)  of  ANCSA, 
the  holding  in  Appeals  of  State  of  Alaska  and  Seldovia 
NaiiSS_A§§iBx_IfiCi.  2  ANCAB  1,  84  I.D.  349  (1977) 
[  VLS  75-14/75-15],  requiring  identification  of  valid 
existing  rights  in  the  conveyance  document  is  not 
applicable  to  R.S.  2477  rights-of-way. 

where  the  Bureau  of  Land  Management  seeks  to 
reserve  a  $  17(b)  public  easement  over  an  existing  road 
constructed  by  the  State  of  Alaska  and  claimed  by  the 
State  as  an  R.S.  2477  right-of-way,  the  conveyance 
documents  shall  contain  a  provision  specifying  that  the 
reserved  public  easement  is  subject  to  the  claimed 
R.S.  2477  right-of-way,  "if  valid." 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
Facilities  (On  Reconsideration) .  7  ANCAB  188  (June  24, 
1982)  "  89  I.D.  346 
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Publication — Continued 

jurisdiction  to  make  such  redetermination,  then  that 
redetermination  is  itself  a  decision  requiring  public 
notice  through  publication  in  accordance  with  43  CFR 
2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a  "decision"  of  the  Eureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Decisions  by  the  Alaska  Native  Claims  Appeal  Board 
made  pursuant  to  its  authority  in  43  CFR  4.1(b)  (5),  are 
not  decisions  of  the  Bureau  of  Land  Management,  and 
notice  thereof  is  not  required  to  be  published  pursuant 
to  43  CFR  2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
from  nonnavigability  to  navigability  of  water  bodies 
not  the  subject  of  an  appeal  is  a  decision  "proposing 
to  convey  lands,"  and  notice  thereof  must  be  given 
pursuant  to  43  CFR  2650.7(d). 

Appeal  of  Bristol  Bay  Native  Corp,.  4  ANCAE  355 

(July  31,  1980)  ~  87  I.D.  J41 


Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Eoard  is  not  a  "decision"  of  the  Bureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

*E£S§i_°i_J!!iSi£itchukx_Ltdi,  5  ANCAE  139  (Dec.  18,  1980) 

£2I°Si_J:iii .  5  ANCAB  35U  (July  24,  1981) 


Northway  Natives,  Inc.,  6  ANCAE  1  (Aug.  5,  1981) 

88  I.D. 

B2i°i!i_Lili .    6    ANCAB    138     (Oct.     30,     1981) 
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£°_l°n.i  iiii  and.MTNT^^tdj.,  6  ANCAB  270  (Jan.  25, 
1982)  ~  89  I.D.  1 


A  claim  of  prior  use  of  public  lands  does  not 
preclude  the  selection  and  conveyance  of  the  lands  in 
accordance  with  the  Alaska  Native  Claims  Settlement 
Act,  and  a  decision  of  the  Bureau  of  Land  Management  to 
convey  the  public  lands  will  be  upheld  against  such  a 
claim. 

Hanley  Hot  Springs  Community  Ass'n,  80  IBLA  313  (May  4, 
1984) 


Publication 


The  general  language  of  43  CFH  2650.0-2  and  $  2(b) 
of  the  Alaska  Native  Claims  Settlement  Act  that  the 
settlement  of  claims  of  Alaska  Natives  te  accomplished 
with  maximum  participation  by  Natives  in  decisions 
affecting  their  rights  and  property  does  not  establish 
an  appealable  right  to  predecision  notice  of  Departmen- 
tal intent  to  reject  a  selection. 

C2ionx_L^di,  6  ANCAB  95  (Sept.  28,  1981)    88  I.D.  886 

Doyon,  Ltd..  6  ANCAB  129  (Oct.  22,  1981) 


A  redetermination  of  navigability  by  the  Bureau  of 
Land  Management  which  modifies  a  published  decision  is 
itself  a  decision  requiring  publication  in  accordance 
with  43  CFR  2650.7. 

*E£§ai_2l._Bristol  Bav._Nat  ive_Corp>..,  4  ANCAB  222  (May  6, 
1980)  87  I.D.  164 


When  the  Bureau  of  Land  Management  redetermines 
its  own  finding  of  navigability  which  would  result  in  a 
change  from  its  published  Decision  to  Issue  Conveyance, 
and  when  the  Bureau  of  Land  Management  has,  or  is  given 


ALASKA  NATIVE  CLAIMS  APPEAL  BOARD 


Appeals 


Generally 

Denial  of  an  appeal  brought  prematurely  does  not 
prejudice  any  right  an  appellant  may  have  to  appeal  a 
future  decision  of  the  Bureau  of  Land  Management  to  con- 
vey lands,  provided  such  appeal  is  properly  filed  pur- 
suant to  applicable  regulations. 

S tat e_gf_ Alas ka ,  5  A1CAB  118  (Dec.  1,  1980) 


Joseph  C.  Manga,  5  AHCAB  343  (June  26,  1981) 
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App.eals--Continued 

Generally-- Continued 

Uhere  the  Federal  Government  grants  a  right-of-way 
for  a  Federal  aid  material  site,  that  right-of-way,  if 
valid,  is  a  valid  existing  right  within  the  leaning  of 
$  14 (j)  of  ARCSA,  and  as  such  a  patent  issued  pursuant 
to  AHCSA  aust  contain  provisions  Baking  it  subject  to 
the  right-of-way. 

If  the  ter«s  of  the  right-of-way  grants  were  vio- 
lated, the  rights-of-way  would  not  be  automatically 
terminated  but  would  be  subject  to  cancellation  within 
the  discretion  of  the  Bureau  of  Land  Management. 

When  the  record  before  the  Bureau  of  Land  Manage- 
ment raises  questions  which  say  affect  the  validity  of 
Federally  created  third-party  interests.  Secretary's 
Order  No.  3029  requires  the  Bureau  of  Land  Management 
to  determine  through  adjudication,  the  validity  of  such 
interests. 

Northwai_Bativesx_inc. ,  5  ANCAB  147  (Jan.  5,  1981) 

88  I.D.  14 


The  Board  is  bound  by  duly  promulgated  Depart- 
mental regulations  as  well  as  by  Departmental  policy 
expressed  in  Secretarial  Orders  published  in  the 
£__:____  Register  or  set  forth  in  the  Departmental 
Manual. 

Oreaon_Portland_Ceae  n  t_Co.. ,  6  ANCAB  65  (Aug.  25,  1981) 

88  I.D.  760 

Albert  Hanan  et  al;  J.  A.  Jack  and  Sons.  Inc.;  and 
fiim_hj^l_Brothersx_Inci.  6  ANCAB  111  (Sept.  29,  1981) 


In  the  absence  of  allegation  of  error  in  the  deci- 
sion itself,  an  allegation  that  an  internal  unpublished 
agency  practice  regarding  predecision  procedure  was 
violated  does  not  provide  a  basis  for  appeal  to  this 
Board. 


Doypn,  Ltd.,  6  ANCAB  95  (Sept.  28,  1981) 
£°_2_______«  6  ANCAB  129  (Oct.  22,  1981) 


)8  I.D.  886 


In  the  absence  of  an  issue  regarding  error  in  the 
decision  itself,  allegations  of  irregularities  or  defi- 
ciencies in  the  predecision  procedure,  such  as  noncom- 
pliance with  the  pertinent  section  of  ARCSA  and  its 
implementing  regulations,  do  not  provide  a  basis  for 
appeal  to  this  Board. 

_222_x_____»  6  ANCAB  219  (Dec.  14,  1981)    88  I.D.  1086 

_2_2_____1_»  b    ANCAB  242  (Dec.  16,  1981)     88  I.D.  1105 

_2_2_A_i__A_a____U_x__i__ .  6  ANCAB  359  (Feb.  18,  1982) 


The  Alaska  Native  Claims  Appeal  Board  is  bound  by 
an  enactment  of  Congress  which  amends  the  Alaska  Native 
Claims  Settlement  Act  and  also  by  provisions  of  an 
agreement  which  is  specifically  ratified  and  given  the 
effect  of  Federal  law. 

The  Board  holds  that  when  t    12(b)  (4)  of  P.L.  94- 
204  mandates  the  conveyance  of  specifically  described 
lands  in  fee  simple  to  Cook  Inlet  Region,  Inc.,  this 
Board  is  without  authority  to  overturn  a  Congressional 
directive  and  cannot  rule  on  the  validity  of  a  claimed 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 

AF^eals — Continued 

Generally—Continued 

interest  in  the  same  unconveyed  lands  which  purports 
to  defeat  conveyance  under  the  mandate  of  Congress. 

Seldovia  Native  Ass'n.  Inc..  6  ANCAB  369  (Feb.  26, 
1982)  ~  89  I.D.  74 


The  Board  is  bound  by  duly  promulgated  Departmental 
regulations  as  well  as  by  Departmental  policy  expressed 
in  Secretarial  Orders  published  in  the  Federal  Register 
or  set  forth  in  Departmental  manuals. 

__iie___tates_Steel_Cor_.,  7  ANCAB  106  (June  17,  1982) 

89  I.D.  293 


Decisions 

The  Board  is  bound  by  statements  of  policy  made 
by  the  Secretary  of  the  Interior  and  contained  in  a 
published  Departmental  Manual  Release  or  in  a  Secre- 
tarial Order  published  in  the  Federal  Register. 

A_je_l_of____ce_Mc_llister,  4  ANCAB  294  (June  30,  1980) 

87  I.E.  286 

i_LE__l_°i_J!_i__iiIsko3 ,  4  ANCAB  307  (July  8,  1980) 

___>_-___o__JI__________2_/  "  »NCAB  321  (July  24,  1980) 

AX___l_of_C__E__Shar_,  "  ANCAB  328  (July  24,  1980) 

Appeal,  pf.Raymond.Ei.Koon.  4  ANCAB  335  (July  24,  1980) 

Appeal  of  State  of .Alaska.  4  ANCAB  342  (July  24,  1980) 

Aj_E_ji_o___tate_of_.Alaska,  5  ANCAB  4  (Aug.  20,  1980) 

87  I.D.  366 

A_f ea l_o f _ Da n iel_B^_M i nn ,  5  ANCAB  19  (Aug.  25,  1980) 

87  I.D.  372 

Appeal  of  M.  fi_lter_Johnson_et_ali,  5  ANCAB  32 
(AugT  25,  1980) 

A_._S_l_of_T_eodore_A_  Richards,  5  ABCAB  39  (Aug.  26, 
1980) 

A££eal_of  Judith_P__Hiller,  5  ANCAB  46  (Aug.  26, 
1980)" 


Shen  reservation  of  public  easements  under 
4  17(b)  of  ANCSA  is  appealed  and  the  issue  has  been 
remanded  to  the  Bureau  of  Land  Management  for  easement 
conformance  pursuant  to  regulations  in  43  CFR  2650.4-7, 
and  when  the  Bureau  of  Land  Management  subsequently 
renders  a  decision  which  modifies  the  public  easements 
reserved,  such  modified  decision  supersedes  the  pre- 
vious easement  reservations  and  constitutes  the  final, 
appealable  decision  to  reserve  public  easements  under 
$  17(b)  in  a  conveyance  under  ANCSA. 

when  the  appealed  issue  of  public  easements 
reserved  under  >  17(b)  of  AICSA,  in  the  Decision  to 
Issue  Conveyance,  has  been  remanded  for  easement  con- 
formance under  regulations  in  43  CFR  2650.4-7,  and 
when  the  Bureau  of  Land  Management's  easement  confor- 
mance decision  modifying  the  Decision  to  Issue  Convey- 
ance is  published,  those  4  17(b)  easement  issues 
appealed  from  the  initial  Decision  to  Issue  Conveyance 
become  moot. 


P.o__JU___<L- .  5  ANCAB  354  (July  24,  1981) 
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At*SKl_MlIII_£iII3S_SElTLEHE!'l_i£I — Continued 

ALASKA  NATIVE  CLAIHS  APPEAL  BOABD — Continued 

Appeals — Continued 

Decisions — Continued 

Where  an  appeal  challenges  the  location  of  an 
easement  reserved  in  a  Decision  to  Issue  Conveyance, 
and  the  Bureau  of  Land  Management  then  changes  the 
location  of  such  easeaent  in  a  published  amendment 
to  the  Decision  to  Issue  Conveyance,  any  issue  con- 
cerning the  original  easeaent  location  is  aoot  and 
the  appeal  will  be  disaissed  as  to  that  issue. 

A  published  aaendaent  to  a  Decision  to  Issue  Con- 
veyance is  itself  an  appealable  decision,  and  where 
such  aaendaent  changes  the  location  of  an  easeaent 
froa  that  described  in  the  original  Decision  to  Issue 
Conveyance,  the  new  location  of  the  easeaent  is  sub- 
ject to  appeal. 

Rai_£eIiIiiss_iWolverine_Gra2ina_Assinl.,  6  AHCAB  122 
(Oct.  6,~1981) 


The  Alaska  Native  Claims  Appeal  Board  is  bound  by 
an  enactment  of  Congress  which  amends  the  Alaska  Native 
Claias  Settleaent  Act  and  also  by  provisions  of  an 
agreeaent  which  is  specifically  ratified  and  given  the 
effect  of  Federal  law. 

The  Board  holds  that  when  »  12(b)(1)  of  P.L.  94- 
204  mandates  the  conveyance  of  specifically  described 
lands  in  fee  siaple  to  Cook  Inlet  Region,  Inc.,  this 
Board  is  without  authority  to  overturn  a  Congressional 
directive  and  cannot  rule  on  the  validity  of  a  claiaed 
interest  in  the  saae  unconveyed  lands  which  purports 
to  defeat  conveyance  under  the  mandate  of  Congress. 

Seldovia_Native_Assinx_Inc.,  6  ANCAB  369  (Feb.  26, 
1982)"  89  I.D.  714 


Dismissal 

Where  an  appellant  does  not  include  in  a  notice  of 
appeal  a  claim  of  property  interest  in  lands  affected 
by  the  decision  being  appealed  and  a  statement  of  the 
facts  relied  upon  for  standing,  and  such  information 
is  not  filed  within  30  days  after  filing  the  notice  of 
appeal  as  required  by  regulations  in  43  CFH  1.903,  the 
appeal  is  subject  to  summary  disaissal  in  the  discre- 
tion of  the  Board. 

Where  an  appellant  fails  to  claia  a  property  in- 
terest in  land  affected  by  the  decision  appealed,  and 
further  fails  to  file  a  statement  of  standing  when  spe- 
cifically ordered  to  do  so  by  this  Board,  the  appeal 
will  be  summarily  dismissed  for  failure  to  satisfy 
standing  requirements  in  43  CFR  4.903. 

Appeal  of  Charles  G.  and  Sara  Hornberger,  4  ANCAB  112 
(Jan.  9,  1980) 


ALASKA  NATIVE,  CLAIHS  SETTLEHBNT  A.CT — Continued 

ALASKA  NATIVE  CLAIHS  APPEAL  BOARD — Continued 

Appeals — Continued 

Dismissal — Continued 

£ill_2f -JSodiaJS »  5  A1CAB  297  (Hay  13,  1981) 

S tate_of _ Alas ka ,  7  AICAB  1  (Bar.  8,  1982) 

Ii_£l£32£X_flS3d,  7  ANCAB  42  (Apr.  9,  1982) 

State  of  Alaska.  Dept.  of  Transportation  S  P u blic 
facilities,  7~ANCAB  92  (June  10,  19827 

£afllhit_Hanlaii_Cor_p.J.,  7  AHCAB  94  (June  10,  1982) 

£21SJU_i!!i .  7  »»CAB  96  (June  10,  1982) 

Sta te_of _ Alas ka ,  7  »>CAB  98  (June  10,  1982) 

5  ta  te_of  _A_laska ,  7  AHCAB  100  (June  10,  1982) 

State  of  Alaska,  7  AHCAB  102  (June  10,  1982) 

Inqalik.  Inc..  7  ANCAB  104  (June  14,  1982) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  there  remain 
therein  no  issues  to  be  resolved  by  the  Board. 

Appeal  of  State  of  Alaska.  Dept.  of  Transportation  and 
Public_Faci lj t ies ,  4~ANCAB  147  (Feb.  27,  19807 

Appeal  of  Bristol  Bay  Native  Corp,.  4  ANCAB  168 
(Feb.  287  1980) 

*E£S2i_2f_Iiien_Deait,  4  AHCAB  217  (Hay  6,  1980) 

See  also  4  AHCA*i  240~(May  23,  1980)  87  I.D.  163 

Appeal  of  Leroy  Isaac.  4  AHCAB  232  (Bay  7,  1980) 
See  also  4  ANCAB  242  (May  23,  1980). 

*£E2.al._of_Northwai  Natives,  Inc.,  4  ANCAB  238  (Hay  20, 
19807 

Appeal  of  State  of  Alaska.  Dept.  of  Transportation  a n d 
Public  Facilities.  4  ANCAB  244  (Hay  287  1980) 

Appeal  of  Jerry  Liboff.  4  AHCAB  314  (July  9,  1980) 

Appeals  of  Jia  Garfield,  et  al.  and  Richard  Stoffel , 
5  ANCAB  1  (Aug.  207  1980) 

Appeal  of  Matanuska-Susitna  Borough.  5  ANCAB  5  4 
Isept.  10,  19807 

Deloichee tj_l nc. ,  5  AHCAB  165  (Feb.  20,  1981) 

!!eichikan_Putlic_Utilities,  5  AHCAB  279  (Apr.  30, 
1981) 

Hay  DeVilbiss  (Wolverine  Grazing  Ass'n).  6  ANCAE  122 
loct.~6,~198l7 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  the  only  appel- 
lant before  the  Board  files  a  voluntary  disaissal. 

appeal  of  Bristol  Bay  Native  Corp..  4  ANCAB  130 
(Jan.  2l7  1980) 

iEEeai-Oi-BoiSfii-itdi.,  4  ANCAB  132  (Jan.  31,  1980) 

*EE§al_2£_J*eIs_SwanberaA_et_ala,  5  ANCAB  145 
(Dec.  18,  1980) 

Appeal  of  Bering, Straits  Native  Corp.,  5  ANCAB  146 
(Dec7~187~19807 

B2I2Dx_Ltdi,  5  ANCAB  163  (Jan.  14,  1981) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  the  only  appel- 
lant before  the  Board  files  a  motion  to  dismiss. 

Appeal  of  the  State  of  Alaska.  4  ANCAB  171  (Feb.  29, 
1980) 

Appeal  of  Doyop.  Ltd..  5  ANCAB  57  (Sept.  22,  1980) 

MLLEa-Stfaiis^Native  corE^.,  6  AHCAB  127  (Oct.  21, 
1981) 

S tate_of_ Alaska ,  6  AHCAB  230  (Dec.  15,  1981) 

State_of_ Alaska ,  6  ANCAB  233  (Dec.  15,  1981) 
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ALASKA  DATIVE  CLAIHS  SgTTLEHEHT  ACT — Continued 
ALASKA  NATIVE  CLAIHS  APPEAL  BOARD — Continued 
Appeals — Continued 
Dismissal- -Continued 
State  of  Alaska.  6  AHCAB  236  (Dec.  15,  1981) 
State  of  Alaska.  6  ABCAB  239  (Dec.  15,  1981) 
State  of  Alaska.  6  AHCAB  256  (Dec.  21,  1981) 
State  of  Alaska,  6  AHCAB  259  (Dec.  21,  1981) 
State  of  Alaska.  6  ANCAB  262  (Dec.  21,  1981) 

Northway  natives.  Inc..  6  ANCAB  3  38  (Jan.  29,  1982) 


ALASKA  BATIVB  CLAIHS  SBTTIBBgHT  ACT — Continued 

ALASKA  NATIVE  CLAIBS  APPEAL  BOARD — Continued 

Af teals — Continued 

Dismissal — Continued 

Where  the  Bureau  of  Land  Banageaent  has  issued  a 
decision  that  a  Bative  village  has  a  dual  core  township, 
and  the  decision  does  not  purport  to  convey  lands  but 
announces  that  action  on  the  village  selection  applica- 
tions Hill  be  taken  in  the  future,  an  appeal  froa  such 
decision  on  the  grounds  that  the  Bureau  of  Land  Banage- 
aent failed  to  exclude  certain  third-party  rights  froi 
the  Bative  village  selection  is  preaature  and  Hill  be 
denied. 

5  AHCAB  118  (Dec.  1,  1980) 


A  notice  of  appeal  to  the  Alaska  Native  Claias 

Appeal  Board  Bust  be  dismissed  where  it  is  not  tiae- 

ly  filed  since  the  requirement  of  finely  filing  is 
jurisdictional. 

Appeal  of  Horthwav  Natives,  Inc..  «  AHCAB  207  (Apr.  21, 
1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  the  appellant 
before  the  Board  withdraws  its  appeal. 

Appeal  of  Elizabeth  Gardner.  U  AHCAB  215  (Apr.  23, 
1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  no  issues  reaain 
to  be  resolved  by  the  Board. 

Appeal  of  Bristol  Bay  Native  Corp..  <•  ANCAB  222  (Hay  6, 
1980)  ~  87  I.D.  16U 


Absent  reasons  justifying  continuance  of  his  ap- 
peal, an  appeal  will  be  disaissed  as  to  one  appellant 
in  a  group  of  appellants  when  that  individual  withdraws 
his  appeal.   Therefore  Paul  Jones  is  hereby  disaissed 
as  an  appellant  in  this  aatter. 

Appeal  of  Lillie  Pleasant  et  al„,  <4  AHCAB  231  (Hay  9, 
1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  the  only  appel- 
lant before  the  Board  files  a  withdrawal  of  appeal. 

Appeal  of  NANA  Regional  Corp..  Inc..  4  ANCAB  236 
(Hay  12,  1980) 


Absent  reasons  justifying  continuance  of  the 
appeal  as  to  a  specific  issue  therein,  the  issue  will 
be  dismissed  when  resolved  by  settlement  stipulation 
approved  by  the  Alaska  Native  Claims  Appeal  Board. 

i££eal_of_Northwai_Nativesx_Inci,  t    ANCAB  217  (June  2, 
1980) 

Appeals  of  Dot  Lake  Native  Corp.  and  Doyon,  Ltd.. 
«  ANCAB  318  (July  15,  1980) 

Appeal  of  Northway  Natives,  Inc..  <i    ANCAB  350  (July  30, 
(1980) 

State_ot_Alaska,  7  ANCAB  203  (June  25,  1982) 


Where  one  issue  on  appeal  is  that  the  Bureau 
of  Land  Banageaent  erred  by  excluding  certain  lands 
froa  conveyance  without  adjudicating  the  status  of 
such  lands,  and  the  appellant  and  the  Bureau  of  Land 
Banageaent  stipulate  to  withdrawal  of  the  appeal  on 
condition  that  the  Bureau  of  Land  Banageaent  will 
later  adjudicate  the  status  of  such  lands,  then  the 
issue  is  resolved  and  the  Board  will  order  partial 
disaissal  of  the  appeal  as  to  that  issue. 

Horthwav  Natives.  Inc..  5  AHCAB  123  (Dec.  12,  1980) 

87  I.D.  603 


Absent  reasons  justifying  continuance  of  the 
appeal,  the  Board  will  disaiss  a  particular  portion  of 
an  appeal  when  there  reaain  in  that  portion  no  issues 
to  be  resolved  by  the  Board. 

Appeal  of  Hunapitchuk,  Ltd,.  5  ABCAB  139  (Dec.  18,  1980) 


Absent  reasons  justifying  the  continuance  of  the 
appeal  as  to  a  specific  issue  therein,  that  issue  will 
be  disaissed  when  the  appellant  informs  the  Board  that 
the  specific  issue  is  no  longer  an  issue  on  appeal. 

where  one  issue  on  appeal  is  that  the  Bureau 
of  Land  Banagement  erred  by  excluding  certain  lands 
froa  conveyance  without  adjudicating  the  status  of 
such  lands,  and  the  appellant  and  the  Bureau  of  Land 
Banageaent  stipulate  to  withdrawal  of  the  appeal  on 
condition  that  the  Bureau  of  Land  Banageaent  will 
later  adjudicate  the  status  of  such  lands,  then  the 
issue  is  resolved  and  the  Board  will  order  partial 
disaissal  of  the  appeal  as  to  that  issue. 

Northway , Natives,  Inc..  5  AHCAB  168  (Feb.  26,  1981) 


Absent  reasons  justifying  continuance  as  to  a  spe- 
cific issue  therein,  the  appeal  will  be  disaissed  as 
to  this  issue  when  a  stipulation  includes  a  voluntary 
withdrawal  of  this  issue  by  the  appellant  before  the 
Board. 

Yak-Tat  Kwaan,  Inc..  5  AHCAB  172  (Feb.  27,  1981) 


Where  all  issues  presented  by  an  appeal  have  been 
resolved  by  agreement  and  action  of  the  parties,  the 
appeal  will  be  dismissed. 

Lillie  Pleasant,  et  al. .  5  ABCAB  195  (Bar.  31,  1981) 
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jLjSKj  WATIYB  CLAIHS  SETTLKHEMT  |£3 — Continued 

ALASKA  NATIVB  CLAIHS  APPEAL  BOARD — Continued 

Appeals — Continued 

Dismissal — Continued 

An  appeal  Hill  be  dismissed  tihen  the  appellant 
fails  to  respond  to  an  order  of  this  Board  requiring 
a  showing  of  cause  why  the  appeal  should  not  be  dis- 
missed. 

Kaquvak.  Inc..  5  ASCAB  257  (Apr.  21,  1981) 

Hatannska-Sqsitna  Borough.  7  ASCAB  4  (Bar.  24,  1982) 


An  appeal  will  be  disaissed  when  an  appellant  has 
failed  to  file  additional  pleadings  ordered  by  the 
Board  pursuant  to  "3  cpr  Part  <t.  Subpart  J,  4.907, 
and  further  fails  to  coaply  with  an  order  of  the 
Board  requiring  a  showing  of  cause. 

Alaska  Placer  Co..  5  AHCAB  260  (Apr.  24,  1981) 

88  I.D.  511 


ALASKA  1ATITB  CLAIBS  SBTTLEHEHT  ACT— Continued 

ALASKA  NATIVE  CLAIBS  APPEAL  BOABD — Continued 

Appeals — Continued 

Dismissal — Continued 

when  an  issue  on  appeal  is  liaited  to  the  clan 
that  the  Bureau  of  Land  Banageaent  erred  in  a  Decision 
to  Issue  Conveyance  by  incorrectly  describing  lands 
froa  which  a  parcel  of  land  is  excluded  and  when  the 
Bureau  of  Land  Banageaent  provides  a  corrected  descrip- 
tion of  the  lands  without  objection  by  the  appellant, 
the  issue  is  Booted  and  will  be  disaissed. 

Absent  a  showing  of  any  other  interest  or  other 
reason  justifying  the  continuance  of  an  appealed  issue, 
an  appeal  will  be  disaissed  when  a  stipulation  by 
appellant  and  holder  of  any  other  affected  interests 
accepts  the  Bureau  of  Land  Hanageaent's  deter aination 
of  a  disputed  issue  and  requests  conveyance  as  in 
issued  Decision  to  Issue  Conveyance. 

Doyon,  Ltd.,  5  AHCAB  354  (July  24,  1981) 


Absent  a  showing  of  any  other  interest  or  other 
reason  justifying  the  continuance  of  the  appeal,  the 
appeal  will  be  disaissed  when  a  stipulation  by  appel- 
lant and  holder  of  other  affected  interests  requests 
disaissal  of  the  appeal. 

State  of  Alaska. Dept.  of  Transportation  and  Public 

Facilities. ~5  AHCAB  284  (Bay  4,  1981) 


Absent  reasons  justifying  continuance,  a  speci- 
fied portion  of  an  appeal  will  be  disaissed  when  the 
only  appellant  before  the  Board  files  a  aotion  to  dis- 
miss that  portion  of  its  appeal. 

Tetlin.Hative.Corp..  5  AHCAB  299  (Bay  13,  1981) 


When  an  appeal  is  filed  preaaturely,  it  will  be 
disaissed  without  prejudice. 

Chuqach  natives,  ,  Inc. .  5  AHCAB  301  (Hay  18,  1981) 


An  appeal  will  be  disaissed  for  lack  of  diligent 
prosecution  when  a  party  fails  to  respond  to  an  order 
of  this  Board  requiring  a  showing  of  cause  why  the 
appeal  should  not  be  disaissed. 

i£C t ic_Bini n^COj. ,  5  AHCAE  302  (Bay  29,  1981) 


Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  disaissed  when  the  appel- 
lant and  all  parties  of  record  before  the  Board 
stipulate  to  a  disaissal  of  the  appeal. 

I£a_Lawrence,  5  ANCAB  304  (Hay  29,  1981) 

Alaska  Offshore  Barine  Services.  Inc.  and  Hilton 
B2iies,  6  AHCAB  134  7oct.  23,  1981) 

Jose£h_Ci_B anaa_et_al . ,  6  ANCAB  136  (Oct.  26,  1981) 


Where  an  appeal  is  not  filed  within  30  days  after 
receipt  of  actual  notice  or  within  30  days  after  pub- 
lication in  the  Federal  Register,  as  required  by  regu- 
lations in  43  CFR  4.903(a),  the  appeal  aust  be 
disaissed. 

Where  an  appeal  is  filed  48  days  after  the  date 
of  the  decision  appealed,  and  the  appellant  does  not 
respond  to  an  order  to  show  cause  why  the  appeal 
should  not  be  disaissed  for  failure  to  file  notice 
of  appeal  tiaely,  the  appeal  will  be  disaissed. 

State  of  Alaska.  5  AHCAB  373  (July  28,  1981) 


Absent  reasons  justifying  continuance  of  in 
appeal  as  to  a  particular  issue,  an  appeal  will  be  dis- 
aissed when  the  appellant  before  the  Board  withdraws 
its  appeal  of  that  issue. 


Horthway  Natives,  Inc..  6  AHCAB  1  (Aug.  5,  1981) 

88  I.D. 
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An  appeal  to  the  Secretary  of  the  Interior  will 
be  disaissed  when  enactaent  of  legislation  renders 
aoot  the  questions  raised  on  appeal. 

UtS,  Fish  and  Wildlife  Service.  6  AHCAB  37  (Aug.  21, 
1981)  88  I.D.  757 


Where  all  issues  presented  by  an  appeal  have  been 
resolved  by  agreement  and  action  of  the  parties,  and 
the  appellant  has  withdrawn  the  appeal,  the  appeal 
will  be  disaissed. 

52iil^_Jsiaai_Borouah,  6  AHCAB  93  (Sept.  28,  1981) 


Where  an  appeal  is  reaanded  to  allow  aaendaent 
of  the  appealed  decision  in  the  Banner  stipulated  by 
the  parties  to  the  appeal,  and  where  such  aaendaent 
resolves  all  the  issues  raised  in  the  appeal,  the 
appeal  will  be  disaissed  following  issuance  and  any 
required  publication  of  the  aaendaent. 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
facilities,  6~ AHCAB  l43~(Oct.  30T~981) 


8< 


HASH*  NATIVE  CLAIHS  SBTTLEHEBT  ACT — Continued 

ALASKA  BATIVE  CLAIMS  APPEAL  BOAHD — Continoed 

Appeals — Continoed 

Disaissal — Continued 

Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  dismissed  vhen  the  appellant 
requests  disaissal  on  the  grounds  that  all  issues  have 
been  resolved  by  a  negotiated  settlement. 

poyon,  Ltd..  6  ANCAB  145  (Bov.  24,  1981) 


Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  dismissed  for  lack  of  dili- 
gent prosecution  when  the  only  appellant  fails  to  file 
with  the  Board,  within  the  tile  allowed,  substantive 
briefing  in  support  of  the  appeal. 

JSSe£h_Ci_Hanaa ,  6  ABCAB  147  (Nov.  27,  1981) 


Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  dismissed  when  the  only 
appellant  before  the  Board  stipulates  and  agrees  to 
disaissal  of  its  appeal. 

State  of  Alaska.  Dept. of  Transportation  and  Public 

Facilities,  6  ANCAB  150  llov.  27,  1981) 


Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  disaissed  when  the  only 
appellant  before  the  Board  fails  to  tiaely  respond  to 
an  order  of  the  Board  requiring  that  the  appellant  file 
notice  as  to  whether  it  intends  to  pursue  its  appeal. 

U.S.  Fxsh  and  Bildlife  Service.  6  ANCAB  264  (Jan.  15, 
1982) 


ALASKA  BATITB  CLAIHS  SETTLBHBBT  ACT— Continued 

ALASKA  NATIVE  CLAIHS  APPEAL  BOARD — Continoed 

Appeals — Continued 

Disaissal — Continued 

Where  an  appellant  fails  to  respond  to  an  order 
to  show  cause  why  an  appeal  should  not  be  disaissed  and 
when  the  aotion  for  disaissal  asserts  as  a  basis  there- 
fore appropriate  provisions  of  13  CFB  4.9C0  e£  §§(3^, 
the  Board  will  disaiss  the  appeal. 

Chjckalpon . Bgose  Creek  Native  Ass'n,  Inct.  7  ABCAE  200 
(Jane  24,  1982) 


when  a  stipulation  is  filed  in  which  all  parties 
have  agreed  to  the  disaissal  of  all  appealed  issues, 
except  for  one  specifically  stated  as  being  an  unre- 
solved issue,  and  which  the  Board  approves  and  finds 
is  in  accordance  with  43  CFB  4.913,  and  when  no  other 
party  of  record  has  an  interest  affected  by  the  teras 
of  such  stipolation,  the  Board  will  disaiss  the  appeal 
as  to  those  issues. 

Ervin_Ki_Terj;i,  7  AICAB  206  (June  25,  1982) 


lot  erve n  t ig n 

Intervention  in  proceedings  before  the  Alaska 
Native  Claias  Appeal  Board  is  in  the  discretion  of  the 
Board.   43  CFR  4.909(b)  . 

The  Board  will  not  allow  intervention  following 
resolution  of  the  issues  on  appeal. 

The  Board  will  not  allow  introduction  of  new 
issues  to  an  appeal  by  an  intervenor. 

HptthwaY  Natives.  Inc,,  5  ABCAB  123  (Dec.  12,  1980) 

87  I.D.  603 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  disaissed  when  there  reaain 
no  issues  to  be  resolved  by  the  Board. 

Clara  Helqason.  6  ABCAB  267  (Jan.  15,  1982) 


An  appeal  will  be  disaissed  when  the  decision 
appealed  froa  is  aaended  pursuant  to  Board  order  based 
upon  a  stipulation  entered  into  by  the  parties  and  a 
tiaely  appeal  has  not  been  taken  froa  the  published 
aaended  decision. 

Kwik,  Inc.,  6  ANCAB  304  (Jan.  27,  1982) 


Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  disaissed  when  the  only 
appellant  before  the  Board  is  in  agreeaent  with  a 
aotion  to  disaiss  filed  by  another  party  to  the 
appeal . 

Ml§ noska^S osi t na_Bo£O03h ,  7  ABCAB  89  (Hay  20,  1982) 


Where  an  appellant  fails  to  respond  to  an  order 
to  show  cause  why  an  appeal  should  not  be  disaissed  on 
jurisdictional  groonds,  the  Board  will  disaiss  the 
appeal. 

Willjaa  F.  Stranb.  7  ABCAE  184  (June  23,  1982) 

iSiae.A^Boguis t ,  7  ABCAB  186  (June  23,  1982) 


Jurisdiction 

There  is  no  administrative  appeal  process  avail- 
able to  claiaants  under  t,    14  (c)  of  ABCSA,  and  such 
claias  aust  be  brought  in  a  judicial  forua. 

Appeals  of  John  P.  Thein.  Kenneth  E.  Schoonover. 
wendell~Skaf lestad.  and~Kolbiorn  Skaflestad.  4  ANCAE 
116  (Jan.  11,  1980)  87  I.D.  1 


Contractual  disputes  between  the  appellant  and 
other  corporations  are  not  appeals  froa  findings  of 
Departmental  officials  within  the  conteapla tion  of 
jurisdictional  regulations  in  43  CFB  4.1(b)(5),  nor 
can  they  be  decided  by  this  Board  in  connection  with 
soch  appeals. 

Appeal  of  Chickaloon  Boose  Creek  Native  Ass'n.  Inc^, 
4  ABCAB  134  (Feb.  8,  1980) 


As  an  administrative  adjudicative  body  organized 
to  decide  appeals  under  ABCSA,  the  Board  finds  all 
challenges  to  the  validity  of  ABCSA  beyond  its 
jurisdiction. 


AE-ES al  of  Theodore 
(FebT  27,  1980) 


Almasy  et  al. , 


4  ANCAE  151 

87  I.D. 


81 


*fcASKA_NlTIVE_CLAIHS_SETILEMENT_ACT — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 

Apgeals--Continued 

Jurisdiction — Continued 

Interia  conveyance  and  patent  are  documents  of 
equal  significance  in  the  granting  of  title  under 
ANCSA  and  its  amendments,  unless  such  amendments  pro- 
vide otherwise.   Sec.  4  (a)  of  P.L.  94-456  does  not 
authorize  the  Secretary  of  the  Interior  to  grant  less 
than  full  legal  title  to  Cook  Inlet  Region,  Inc. 
Therefore,  when  BLM  issues  interim  conveyance  to  Cook 
Inlet  Region,  Inc.,  pursuant  to  P.L.  94-456,  the  Secre- 
tary of  the  Interior  and  this  Board  lose  jurisdiction 
of  those  interests  in  lands  which  have  been  conveyed 
and  cannot  maintain  control  over  such  lands  pending 
reconveyance  by  Cook  Inlet  Region,  Inc. 

Contractual  disputes  between  the  appellant  and 
other  corporations  are  not  appeals  from  findings  of 
Departmental  officials  within  the  contemplation  of 
jurisdictional  regulations  in  13  CFR  ".1(b)  (5)  ,  nor  can 
they  be  decided  by  this  Board  in  connection  with  such 
appeals. 

Appeal  of  Chickaloon  Boose  Creek  Native  Ass'n.  Inc., 

4  ANCAB  250  (June  16,~19B0)  87  iTi.  219 


ALASKA_NATI?J_CLAIBS_SETTL|JERT_»CT — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 

Appeals- -Continued 

Jurisdiction — Continued 

The  effect  of  the  issuance  of  a  patent  to  public 
lands  by  the  United  States,  even  if  issued  by  mistake 
or  inadvertence,  is  to  transfer  the  legal  title  from 
the  United  States  and  to  end  all  authority  and  juris- 
diction of  the  Department  of  the  Interior  over  the 
lands  conveyed.   The  proper  forum  to  further  adjudicate 
the  status  of  such  an  interest  is  in  a  judicial  pro- 
ceeding and  the  Board  lacks  jurisdiction  to  decide  the 
issue. 

Tetlin  Native  Corp,.  5  ANCAE  220  (Apr.  17,  1981) 


The  Board  is  without  jurisdiction  to  adjudicate 
the  validity  of  a  Native  allotment. 

£laia_Good aa n ,  6  ANCAB  17  (Aug.  5,  1981)    88  I.D.  718 

lAjfiitLi-Luke,  6  ANCAE  340  (Feb.  16,  1982)   89  I.D.  62 

He irs_o f _ J ia a ie_flal ter s ,  6  ANCAB  352  (Feb.  16,  1982) 


Where  the  State  of  Alaska  has  issued  patent  to  a 
third  party  on  lands  tentatively  approved  to  the  State 
under  the  Alaska  Statehood  Act,  the  proper  forua  to 
adjudicate  the  status  of  such  patent  is  a  court,  and 
the  Department  lacks  administrative  jurisdiction  over 
the  issue. 


Ap_2eal_of_Ev_ak_Cor£. 


ANCAB    277     (June    30,    1980) 

87  I.D.  279 


The  approval  of  the  Alaska  State  Director  of  the 
Bureau  of  Land  Manageaent  of  a  general  plan  of  action 
for  aeeting  the  requirements  of  sec.  22  (k)  of  the 
Alaska  Native  Claias  Settleaent  Act  is  not  a  decision 
"rendered  by  Departaental  officials  in  matters  relating 
to  land  selection  arising  under  the  Alaska  Native 
Claias  Settlement  Act"  within  the  context  of  43  CFR 
u.l(b)  (5),  and  an  appeal  from  the  approval  of  such  a 
plan  must  be  dismissed  ty  this  Board  for  lack  of  juris- 
dict  ion. 


Where  a  matter  on  appeal  has  been  remanded  to  the 
Bureau  of  Land  Management  for  a  specific  deteraination , 
the  Board  retains  jurisdiction  over  the  question  of 
whether  or  not  such  a  determination  has  been  rendered 
moot  by  subsequent  actions  of  the  party. 


Appeal  of  Pang-Vik,  Inc. 
1980) 


Ltd. 


5  ANCAB  59  (Sept.  2U , 

87  I.D.  «22 


Where  a  decision  by  the  BLM  involves  the  effect  of 
the  Alaska  Native  claims  Settlement  Act  upon  an  inter- 
est, or  pending  application  for  an  interest  derived 
under  the  public  land  laws,  including  the  general  min- 
ing law  and  mineral  leasing  acts,  any  appeal  from  such 
decision  shall  be  directed  to  the  Alaska  Native  Claims 
Appeal  Board.   Where  the  decision  by  the  BLM  involves 
the  validity  of  an  interest,  or  pending  application 
for  an  interest,  asserted  under  the  public  land  laws, 
including  the  general  mining  law  and  mineral  leasing 
acts,  any  appeal  from  such  decision  shall  be  directed 
to  the  Interior  Board  of  Land  Appeals. 


Nel5f°_Packin2_Co.L,  5  ANCAB  174  (Mar. 


9,  1981) 

88  I.D. 


352 


Sierra  Club.  Inc.  and  Southeast  Alaska  Conservation 
Council^_InCiT  6  AHCAE  152  (Nov.  30,  1981)  88  I.D.  1027 


where  the  present  appeal  is  Tetlin's  first  oppor- 
tunity to  challenge  BLM's  delineation  of  the  land  to 
which  they  are  entitled  under  ANCSA,  their  appeal 
directly  addresses  a  land  selection  matter  within  the 
meaning  of  43  CFR  U.l(b)  (5)  and  the  appeal  is  within 
the  Board's  jurisdiction. 

lei2Al!_i!ative_Cor£.,  7  ANCAB  132  (June  18,  1982) 

89  I.D.  303 


Parties 

The  State  of  Alaska's  aotion  to  intervene  will  not 
be  granted  where  the  granting  of  such  motion  would  per- 
mit the  State  to  pursue,  as  an  appellant,  issues  which 
the  State  failed  to  appeal  timely  and  which  the  appel- 
lant has  been  denied  standing  to  raise. 

Ervin  K.  Terry.  7  ANCAB  63  (Hay  19,  1982)   89  I.D.  242 


The  Board  has  jurisdiction  to  decide  whether  the 
Bureau  of  Land  Management,  in  issuing  a  decision  to 
convey  land  pursuant  to  ANCSA,  erred  by  failing  to 
identify  and  adjudicate  an  alleged  third-party  inter- 
est derived  froa  a  source  other  than  the  Federal 
Government  or  the  State  of  Alaska. 

TeiiiS_fliti ve_Cor £ . ,  5  ANCAB  197  (Apr.  14,  1981) 

88  I.D.  442 


Remand 

Where  a  matter  on  appeal  has  been  remanded  to  the 
Bureau  of  Land  Management  for  a  specific  determination, 
the  Board  retains  jurisdiction  over  the  question  of 
whether  or  not  such  a  determination  has  been  rendered 
moot  by  subsequent  actions  of  the  party. 


Appeal  of  Paug-Vik. 
1980)" 


Inc. 


.Ltd..  5  ANCAB  59  (Sept.  24, 

87  I.D.  422 


Tetlin  Native  Corp. .  5  ANCAB  212  (Apr.  15,  1981) 


HS 


ALASKA_JI»TI»E_CLAII1S_SETTlEHEIIT_i£T — Continued 

ALASKA  HATIVE  CLAIMS  APPEAL  BOARD— Cont i nued 

Appeals — Continued 

Re sand- -Cont inued 

When  the  record  on  appeal  raises  questions  which 
nay  affect  the  validity  of  Federally  created  third- 
party  interests,  and  when  there  is  no  evidence  that  a 
determination  of  validity  has  been  Bade  pursuant  to 
Secretary's  Order  Ho.  3029,  the  Board  will  reaand  to 
the  Bureau  of  Land  Manageaent  for  such  determination. 

3°Elh.»ai_J!ativesi_Inc_1,  5  ANCAB  147  (Jan.  5,  1981) 

88  I.D.  14 


ALASKA  HATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

ALASKA  HATIVE  CLAIMS  APPEAL  BOARD — Continued 

Appeals — Continued 

Settleaent  Approval — Continued 

Where  the  record  is  uncontested  and  supports  a 
factual  finding  that  the  United  States  no  longer  uses 
or  needs  an  improvement  pursuant  to  the  principles  of 
Instructions,  44  L.D.  513  (1916),  the  Board  can  accept 
a  stipulation  by  the  parties  to  reaove  the  reservation 
of  interest  froa  a  conveyance  document. 


CoiSSx-Ltdj..  5  AHCAB  77  (Oct.  10,  1980) 


87  I.E.  480 


Absent  reasons  justifying  the  contrary,  where  the 
parties  to  an  appeal  file  a  stipulation  which  resolves 
all  the  issues  in  the  appeal  and  requests  a  reaand  to 
the  Bureau  of  Land  Manageaent  for  aaendaent  of  the 
appealed  decision  so  as  to  incorporate  the  matter 
stipulated,  the  Board  will  reaand  the  appeal  in  order 
to  allow  the  proposed  aaendaent. 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
Facilities,  5  ANCAB  281  (May~I,  1981) 


where  the  Alaska  Railroad  claias  use  of  a  tract  of 
land  and  thus  nominally  aeets  the  definition  of  the 
tera  "holding  agency"  in  43  CFR  2655. 0-5  (a),  and  where 
factual  and  legal  questions  relating  to  the  issue  of 
whether  the  railroad  actually  used  the  land  as  claiaed 
have  not  yet  been  determined  by  the  BLM,  the  Board  con- 
cludes that  a  finding  on  whether  the  AHR  is  the  hold- 
ing agency  is  properly  an  initial  part  of  the  $  3(e) 
determination  to  be  aade  by  BLM  if  a  reaand  is  ordered. 

Where  regulations  in  43  CFR  2655. 4(b)  provide  that 
the  Board  aust  reaand  an  appeal  to  the  Bureau  of  Land 
Management  for  a  4  3 (e)  determination  unless  the  appeal 
is  found  to  be  "frivolous,"  and  the  tera  "frivolous"  is 
not  defined  in  such  regulations,  the  Board  will  find 
the  appeal  frivolous  only  if  the  appellant  can  Bake  no 
rational  argument  on  the  law  or  facts  in  support  of  his 
claia. 

Where  the  Alaska  Railroad  raises  issues  of  fact 
and  law,  which  were  addressed  for  the  first  time  in 
regulations  implement  in  j  4  3 (e)  of  AHCSA,  and  the 
Bureau  of  Land  Management  has  not  yet  aade  a  *  3(e) 
determination  on  the  lands  in  dispute,  the  railroad's 
appeal  is  not  frivolous  and  the  appeal  will  be 
remanded  to  the  Bureau  of  Land  Manageaent  for  consid- 
eration of  these  issues  in  a  $  3(e)  determination. 

Alaska_Rail road ,  7  AHCAB  8  (Mar.  26,  1982)  89  I.D.  118 


Settleaent  Approval 

K 3  CFR  t*. 913(b)  provides: 

Where  an  appeal  is  before  the  Alaska  Hative 
Claims  Appeal  Board,  and  no  unit  of  the  Department  of 
the  Interior  is  a  party  to  the  appeal,  no  agreement 
between  parties  which  may  require  future  action  or  for- 
bearance froa  action  by  the  Department  of  the  Interior 
shall  bind  the  Department  unless  such  agreement  is 
approved  by  the  Alaska  Native  Claias  Appeal  Board,  or 
the  Secretary,  or  his  delegate. 

Appeal  of  Northway  Hatives,  Inc..  t  AHCAB  350  (July  30, 
71980) 

Sta te_of _Alaska ,  7  AHCAB  203  (June  25,  1982) 


When  the  Bureau  of  Land  Manageaent  is  the  only 
agency  of  the  Departaent  of  the  Interior  which  is  a 
party  to  the  appeal,  and  a  settleaent  agreement  does 
not  require  or  provide  for  future  action  or  forbear- 
ance froa  action  by  any  agency  of  the  Departaent  of 
the  Interior,  an  appeal  froa  a  Decision  to  Issue  Con- 
veyance will  be  dismissed  upon  a  stipulation  for  dis- 
aissal  based  upon  such  a  settlement  agreement,  and  no 
approval  of  the  settleaent  agreeaent  is  required  by 
the  Board,  or  the  Secretary  or  his  delegate  by 
provisions  of  13  CFR  U. 913(b). 

State  of  Alaska.  Dept.  of  Transportation  and  Public 
Facilities.  5  ANCAB  281  (Hay  4,  1981) 


When  a  stipulation  is  filed  in  which  all  parties 
have  agreed  to  the  disaissal  of  all  appealed  issues, 
except  for  one  specifically  stated  as  being  an  unre- 
solved issue,  and  which  the  Board  approves  and  finds 
is  in  accordance  with  43  CFR  1.913,  and  when  no  other 
party  of  record  has  an  interest  affected  by  the  terms 
of  such  stipulation,  the  Board  will  disaiss  the  appeal 
as  to  those  issues. 

Il»in_JLr_IeiO  •  7  ANCAB  206  (June  25,  1982) 


Standing 

Where  an  appellant  does  not  include  in  a  notice  of 
appeal  a  claia  of  property  interest  in  lands  affected 
by  the  decision  being  appealed  and  a  statement  of  the 
facts  relied  upon  for  standing,  and  such  information 
is  not  filed  within  30  days  after  filing  the  notice  of 
appeal  as  required  by  regulations  in  43  CFR  4.903,  the 
appeal  is  subject  to  summary  dismissal  in  the  discre- 
tion of  the  Eoard. 

Where  an  appellant  fails  to  claia  a  property  in- 
terest in  land  affected  by  the  decision  appealed,  and 
further  fails  to  file  a  statement  of  standing  when  spe- 
cifically ordered  to  do  so  by  this  Board,  the  appeal 
will  be  suaaarily  disaissed  for  failure  to  satisfy 

r-   t  t.  n  A    i    x-.  i    _•>»>*■■  £  v  .._..«■  *  ,-    in    111    t~   O  D    II    Q  ft  1 


standing  requirements  in  43  CFR  <t. 


903. 


Appeal  of  Charles 
(Jan.  9,  1980) 


G.  and  Sara  Hornberger,  4  ANCAB  112 


If  the  only  interest  in  land  claiaed  by  appellants 
affected  by  the  decision  appealed  was  a  terminated  or 
relinquished  special  use  permit,  the  appellants  will  be 
found  to  lack  a  property  interest  in  land  sufficient  to 
confer  standing  under  regulations  in  43  CFR  4.902. 

Appeals  of  John  F.  Thein,  Kenneth  E.  Schoonover, 
Wendell  Skaflestad.  and  Kolbjorn  Skaflestad.  4  ANCAE 
116~~(Jan.  11,~1980)  "  87  I.D.  1 


ALASKA_HATI7E_CLAins_SETTLEMEHT_»CT — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 

Appeals — Continued 

Standing—Continued 

Where  a  party  has  not  selected  lands  within  the 
lands  in  dispute  in  an  appeal,  that  party  cannot  be 
found  to  claim  a  property  interest  in  such  lands  within 
the  meaning  of  standing  regulations  in  43  CFR  4.902. 

Appellant's  claim  that  adjacent  lands,  which  it 
has  selected,  will  be  impacted  by  conveyance  to  other 
villages  of  the  lands  here  in  dispute,  is  not  grounds 
for  a  claim  of  property  interest  in  the  land  selected 
by  the  other  villages. 

Appeal  of  Chickaloon  Moose  Creek  Native  Ass'n. Incif 

4  ANCAB  134  (Feb.  8,  1980) 


Where  land  selections  by  a  Cook  Inlet  village 
corporation  pursuant  to  *  12(a)  of  ANCSA  are  rejected 
by  the  Bureau  of  Land  Management  so  that  such  lands 
nay  be  conveyed  to  Cook  Inlet  Regional  Corp.  which  is 
obligated  to  reconvey  lands  to  the  village  under  the 
terms  of  an  amendment  to  ANCSA,  the  village  corpora- 
tion's interest  in  its  rejected  land  selection  and  in 
its  ultimate  right  to  reconveyance  of  land  constitutes 
a  property  interest  affected  by  a  determination  of  the 
Bureau  of  Land  Management,  sufficient  to  confer  stand- 
ing under  regulations  contained  in  43  CFR  4.902. 

Appeal  of  Chickaloon  Moose  Creek  Native  Ass'n,  Inc.. 

4  ANCAB  250  (June  16,  1980)  "  87  I.D.  219 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 

Appeals — Continued 

Standing—Continued 

use  of  the  desired  easement  in  order  to  distinguish 
it  from  a  «  17  (b)  (2)  private  access  right. 

Joseph  C.  Manga  et.  al.  ,  5  ANCAE  224  (Apr.  20,  1981) 

88  I.D.  460 

Pa trie k_ J^_ E 1 i ss ,  6  AHCAB  181  (Nov.  30,  1981) 

88  I.D.  1039 


The  appropriate  test  for  determining  standing  to 
appeal  a  decision  made  pursuant  to  ANCSA  is  whether 
a  party  "claims  a  property  interest  in  land  affected 
by  a  determination"  appealable  to  this  Board. 

Where  an  assertion  that  a  property  interest  is 
affected  by  a  decision  to  convey  is  cased  on  the 
effect  of  a  possible  future  waiver  of  administration 
by  the  agency  presently  administering  a  lease,  and 
such  waiver  is  discretionary  with  the  agency  under 
i   11(g)  of  ANCSA,  the  alleged  effect  on  the  property 
interest  is  too  speculative  to  meet  the  requirement 
Of  43  CFR  4.902. 

£§i_0eVilbiss ( Wolverine  Grazing  Association) . 

5  ANCAB~265~  (Apr.  287  1981)  ~  88  I.D.  513 

John  L.  Seeaann,  5  ANCAB  290  (May  11,  1981) 


Where  the  Alaska  Gateway  School  District  claims 
only  prospective  ownership  in  lands  and  there  is  no 
evidence  in  the  record  that  the  School  District  has 
taken  steps  to  obtain  title  pursuant  to  AS  14.08.151(b), 
the  School  District  cannot  be  found  to  claim  a  property 
interest  in  such  lands,  within  the  meaning  of  43  CFR 
4.902,  by  reason  of  prospective  ownership. 

while  a  "property  interest"  sufficient  to  confer 
standing  under  43  CFR  4.902  need  not  be  a  vested  inter- 
est, it  may  not  be  completely  speculative. 

»Iaska_Gatewav_Schgol_ District,  5  ABCAB  111  (Nov.  12 
1980)  87  I.D.  560 


The  appropriate  test  of  standing  to  appeal  a 
decision  under  ANCSA  is  not  whether  a  person  is  an 
"aggrieved  party,"  but  whether  a  person  "claims  a 
property  interest  in  land  affected  by  a  determination 
from  which  an  appeal  to  the  Alaska  Native  Claims 
Appeal  Board  is  allowed"  as  required  by  43  CFR  4.902. 

Decisions  made  pursuant  to  ANCSA  affect  property 
interests  differently,  with  the  effect  depending,  in 
part,  upon  the  section  of  the  Act  on  which  each  deci- 
sion is  based.   Therefore,  application  of  the  standing 
test  in  43  CFR  4.902  must  take  into  account  the  section 
of  the  Act  relied  upon  in  the  decision  under  appeal. 

Since  the  purpose  of  a  *  17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  such  an  easement  necessarily  affects  lands 
other  than  those  to  be  conveyed.   Therefore,  in  asser- 
ting standing  to  appeal  a  $  17(b)  (1)  easement  deci- 
sion, a  member  of  the  public  who  claims  a  private 
interest  in  land  other  than  the  land  to  be  conveyed 
may  rely  on  this  private  holding  as  his  or  her  "prop- 
erty interest"  affected  within  the  meaning  of  43  CFR 
4.902. 

An  individual  claiming  standing  to  appeal  a 
4  17  (b)  (1)  public  easement  decision  must  assert  public 


The  appropriate  test  of  standing  to  appeal  a 
decision  under  ANCSA  is  not  whether  a  person  is  an 
"aggrieved  party,"  but  whether  a  person  "claims  a 
property  interest  in  land  affected  by  a  determination 
from  which  an  appeal  to  the  Alaska  Native  Claims 
Appeal  Eoard  is  allowed"  as  reqqoired  by  43  CFR  4.902. 

A  person  desiring  to  appeal  a  public  easement  de- 
cision can  not  claim  a  property  interest  in  the  land 
underlying  the  easement,  because,  pursuant  to  ANCSA, 
title  to  the  land  underlying  the  easement  goes  to  the 
selecting  Native  corporation.   Likewise,  a  potential 
appellant  can  not  claim  a  private  property  interest  in 
a  $  17(b)  (1)  easement  because  these  are  public  ease- 
ments.  The  concept  of  private  ownership  of  a  public 
easement  is  a  contradiction  in  terms. 

Since  the  purpose  of  a  4  17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  such  an  easement  necessarily  affects  lands 
other  than  those  to  be  conveyed.   Therefore,  in  asser- 
ting standing  to  appeal  a  *  17  (b)  (1)  easement  deci- 
sion, a  member  of  the  public  who  claims  a  private 
interest  in  land  other  than  the  land  to  be  conveyed 
may  rely  on  this  private  holding  as  his  or  her  "prop- 
erty interest"  affected  within  the  meaning  of  43  CFR 
4.902. 

An  individual  claiming  standing  to  appeal  a 
$  17  (b)  (1)  public  easement  decision  must  assert  public 
use  of  the  desired  easement  in  order  to  distinguish 
it  from  a  $  17(b)  (2)  private  access  right. 

Joseph  C.  Manga,  5  ANCAE  343  (June  26,  1981) 


Decisions  pursuant  to  ANCSA  affect  property  inter- 
ests differently,  depending,  in  part,  upon  the  section 
of  the  Act  on  which  each  decision  is  tased.   Applica- 
tion of  the  standing  test  in  43  CFR  4.902  must  take 
into  account  the  section  of  the  Act  relied  upon  in  the 
decision  under  appeal. 

Since  the  purpose  of  a  i  17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  such  an  easement  necessarily  affects  lands 
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other  than  those  to  be  conveyed.   Therefore,  in  asser- 
ting standing  to  appeal  a  4  17(b)  (1)  easement  decision, 
a  member  of  the  public  who  clains  a  private  interest  in 
land  other  than  the  land  to  be  conveyed  nay  rely  on 
this  private  holding  as  a  "property  interest  affected" 
within  the  meaning  of  43  CFR  4.902. 

Where  appellants  seek  a  public  access  easement 
under  «  17(b)  (1)  of  ANCSA,  they  lay  rely  on  their 
patented  homesite,  located  outside  the  conveyance,  as  a 
property  interest  for  purposes  of  meeting  the  standing 
requirements  of  43  CFB  a. 902. 

Where  appellants  claim  that  their  homesite  is 
affected  by  the  Bureau  of  Land  Hanagement's  failure  to 
reserve  a  $  17(b)  (1)  public  access  easement,  along  a 
road  used  by  appellants  and  the  public,  because  in  the 
absence  of  such  an  easement  their  present  access  route 
to  the  homesite  may  be  cut  off  by  the  proposed  convey- 
ance to  a  Native  corporation,  this  is  a  claim  that 
their  property  interest  is  affected  within  the  terms 
Of  43  CFR  4.902. 

Sec.  17  (b)  (2)  of  ANCSA  assures  that  persons  who 
have  valid  existing  uses  do  not  lose  access  rights 
because  of  the  public  easements  provided  by  $  17  (b)  (1) . 
The  private  right  of  access  provided  to  holders  of 
valid  existing  rights  pursuant  to  *  17(b)  (2)  of  ANCSA 
is  separate  from  the  right  provided  by  *  17(b)  (1)  of 
public  access  routes.   An  individual  claiming  standing 
to  appeal  a  public  easement  decision  must  assert  public 
use  of  the  desired  easement  to  distinguish  it  from  a 
private  access  right  under  4  17(b)  (2).   However,  the 
possibility  of  protection  under  s    17(b) (2)  does  not 
preclude  the  holder  of  a  property  interest  from  asser- 
ting that  an  easement  decision  affects  his  interest  so 
as  to  meet  the  standing  requirements  of  43  CFR  4.902. 

Pa |r ic^a^n^_Wi  1  l_iam_Nor d mark  ,  6  ANCAB  157  (Nov.  30, 
1981)  "  88  I.D.  1028 


When  a  municipality's  "interest"  in  a  particular 
tract  of  land  is  based  only  on  the  possibility  that 
some  day  it  may  acquire  the  land  under  the  provisions 
of  the  Federal  Property  and  Administrative  Services  Act 
of  1949,  as  amended,  the  municipality's  "interest"  is 
too  speculative  to  constitute  a  "property  interest" 
under  43  CFB  4.902. 

The  appropriate  test  of  standing  to  appeal  a 
decision  under  ANCSA  is  not  whether  a  person  is  an 
"aggrieved  party"  but  whether  a  person  "claims  a 
property  interest  in  lands  affected  by  a  determination 
from  which  an  appeal  to  the  Alaska  Native  Claims 
Appeal  Board  is  allowed." 

The  Act  of  Jan.  2,  1976,  P.L.  94-204,  89  Stat. 

1145,  as  amended,  was  clearly  an  amendment  to  ANCSA 

and  the  standing  requirements  of  the  original  Act 
(43  CFR  4.902)  apply  to  the  amendments. 

£ii2_°.l_M2«er,  6  ANCAB  203  (Nov.  30,  1981)  88  I.D.  1047 


The  test  for  standing  to  appeal  a  decision  under 
43  CFR  4.902  requires,  in  part,  that  the  appellant 
claim  a  property  interest  within  the  meaning  of  the 
regulation.   To  appeal  a  5  17(b)  (1)  public  easement 
decision  this  portion  of  the  standing  requirement  is 
satisfied  when  the  appellant's  property  interest  con- 
sists of  a  4  14 (g)  valid  existing  right  to  which  the 
conveyance  of  lands  under  ANCSA  is  subject. 

An  appellant  claiming  standing  to  appeal  a 
*  17(b)  (1)  public  easement  decision  must  not  only  claim 
to  have  a  property  interest,  but  in  order  to  meet  the 
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standing  test  of  43  CFR  4.902,  must  further  assert  that 
the  appealed  decision  affects  that  property  interest  by 
failing  to  provide  the  appellant  and  the  public  with 
access  to  public  lands. 

Ray  DeVilbiss  (Wolverine  Grazers  Ass^nl,  6  ANCAE  290 
(Jan.  27,  1982)  89  I.D.  9 


The  appropriate  test  of  standing  to  appeal  a 
decision  to  this  Board  is  not  whether  a  person  is  an 
aggrieved  party,  but  whether  a  person  claims  a  property 
interest  in  land  affected  by  a  determination  from  which 
an  appeal  to  the  Alaska  Native  Claims  Appeal  Board  is 
allowed. 

In  response  to  arguments  that  the  test  of  whether 
a  person  is  aggrieved  should  be  applied  because  it  is 
consistent  with  judicial  requirements  for  standing,  the 
Board  must  find  itself  bound  by  its  own  regulations  for 
standing,  which  require  a  claim  of  property  interest. 

The  mere  allegation  of  ownership  and  use  of  State 
and  Federal  lands  as  a  member  of  the  public  does  not 
constitute  a  claim  of  property  interest  in  land  as  is 
required  for  standing  under  regulations  in  43  CFR  4.902. 

A  fee  simple  ownership  interest  in  a  fishing  lodge 
is  clearly  the  type  of  property  interest  contemplated  by 
standing  regulations  in  43  CFR  4.902. 

Where  the  Bureau  of  Land  Management  under  regula- 
tions in  43  CFR  2650.0-5(g)  or  43  CFR  2650.5-1  (b)  makes 
administrative  determinations  of  navigability  for  the 
purpose  of  conveying  title  to  submerged  lands,  and 
where  title  to  such  lands  could  pass  to  the  State  of 
Alaska  or  to  a  Native  corporation,  but  cannot  pass  to 
the  appellant,  the  appellant's  property  interest  in 
other  lands  is  not  affected  by  such  navigability 
determination,  and  he  lacks  standing  to  raise  issues 
of  navigability  on  appeal. 

Decisions  made  pursuant  to  ANCSA  affect  property 
interests  differently,  with  the  effect  depending,  in 
part,  upon  the  section  of  the  Act  on  which  each  deci- 
sion is  based.   Therefore,  application  of  the  standing 
requirements  in  43  CFR  4.902  must  take  into  account  the 
section  of  the  Act  relied  upon  in  the  decision  under 
appeal. 

Since  the  purpose  of  a  4  17(b)  (1)  easement  is  to 
provide  public  access  across  Native  lands  to  public 
lands,  such  an  easement  necessarily  affects  lands  other 
than  those  to  be  conveyed.   A  member  of  the  public  who 
claims  a  private  interest  in  land  outside  the  convey- 
ance, in  asserting  standing  to  appeal  a  4  17(b)  (1) 
easement  decision,  may  rely  on  this  private  holding  as 
a  property  interest  affected  within  the  meaning  of 
regulations  in  43  CFR  4.902. 

Where  access,  by  appellant  and  members  of  the 
public,  from  a  public  airport  to  appellant's  property 
and  adjacent  public  lands  is  dependent  upon  use  of  a 
water  body,  and  upon  access  to  the  water  body  by  a 
public  easement,  then  the  appellant's  property  interest 
is  affected  by  failure  to  reserve  such  a  public  access 
easement. 


JJaii-JJ^EJli  >    6    ANCAB    307     (Jan.    28,    1982) 


89    I.D.    14 
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Seldovia  Native  Ass'n. 
1982) 


or  selection  made  by  a  Cook 
ursuant  to  *  12(b)  of  ANCSA 
f  Land  Management  so  that  the 
to  Cook  Inlet  Region,  Inc., 
■ent  to  ANCSA,  and  when  an 
the  status  of  the  lands  in 

amendment,  the  village  cor- 
rejected  application  consti- 
ffected  by  a  determination 
ement  sufficient  to  confer 
ons  in  13  CFR  1.902. 

6  ANCAB  369  (Feb.  26, 

89  I.D.  71 


Where  an  appellant  fails  to  meet  criteria  in 
13  CFR  1.3  for  who  may  practice  before  the  Department, 
he  may  not  appear  on  behalf  of  others,  and  his  standing 
must  be  determined  based  on  his  claim  of  property 
interest  on  his  own  behalf. 

A  riparian  owner  cannot  claim  that  a  determination 
that  a  water  body  is  nonnavigable  adversely  affects  his 
property  interest  so  as  to  confer  standing  to  appeal 
within  the  meaning  of  regulations  in  13  CFR  1.902, 
where  the  appeal  seeks  to  have  the  same  water  body 
found  navigable  and  thereby  deprive  the  appellant  of  a 
claim  of  riparian  ownership  rights. 

Decisions  made  pursuant  to  ANCSA  affect  property 
interests  differently  with  the  effect  depending,  in 
part,  upon  the  section  of  the  Act  on  which  each  deci- 
sion is  based.   Therefore,  application  of  the  standing 
test  in  13  CFR  1.902  must  take  into  account  the  section 
of  the  Act  relied  upon  in  the  decision  under  appeal. 

Since  the  purpose  of  a  *  17  (b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  the  Board  has  concluded  that  a  $  17(b)  (1) 
easement  necessarily  affects  lands  other  than  those  to 
be  conveyed.   Therefore,  a  member  of  the  public  who 
claims  a  private  interest  in  land  other  than  the  land 
to  be  conveyed,  in  asserting  standing  to  appeal  a 
4  17(b)  (1)  easement  decision,  may  rely  on  this  private 
holding  as  his  or  her  "property  interest"  affected 
within  the  meaning  of  13  CFR  1.902. 

Where  access  by  appellant  to  appellant's  property 
is  dependent  upon  use  of  a  water  body,  and  upon  access 
to  the  water  body  by  a  public  easement,  then  the  appel- 
lant's property  interest  is  affected  by  failure  to 
reserve  such  a  public  access  easement. 

In  the  absence  of  any  indication  that  a  water  body 
is  a  major  waterway,  where  appellant  lacks  standing  to 
appeal  the  navigability  of  the  water  body,  and  where 
appellant  has  thus  failed  to  indicate  that  the  absence 
of  an  easement  in  any  way  affects  access  between  his 
land  and  public  lands  or  a  major  waterway,  an  appellant 
will  be  found  to  lack  standing  to  appeal  that  particu- 
lar easement. 
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When  pursuant  to  lawful  authority,  lands  are 
withdrawn  by  Secretary's  Order  for  an  Air  Navigation 
Site  for  the  benefit  of  the  Territory  of  Alaska,  and 
when  the  Secretary's  Order  was  not  rescinded  upon 
Statehood,  and  the  State  of  Alaska  continued  opera- 
tion of  the  ANS  facility,  the  State  has  standing  to 
assert  a  claim  of  property  interest,  within  the  mean- 
ing of  13  CFF  1.902,  for  purposes  of  appealing  the 
status  of  the  ANS. 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
fi£ilili£s,  7  ANCAB  157  (June  23,  1982)  "~  89~ITdT~321 


APPEALS 

Generally 

Regulation  13  CFR  1.101(a)  authorizes  a  10-day 
grace  period  for  the  filing  of  documents  required  under 
13  CFR,  Part  1,  Subpart  E,  if  the  document  was  trans- 
mitted or  probably  transmitted  to  the  office  in  which 
the  filing  is  required  before  the  end  of  the  period  in 
which  it  was  required  to  be  filed.   Where  the  final  day 
of  the  grace  period  is  a  Saturday  and  the  following 
Monday  is  a  Federal  holiday,  a  document  filed  on  Tues- 
day, if  timely  transmitted  to  the  proper  office,  meets 
the  requirements  of  the  regulation. 

A  prior  decision  of  the  Department  will  not  be 
overturned  by  the  Board  of  Land  Appeals  where  the 
claimant  has  failed  to  appeal  such  decision  and  in 
essence  acquiesced  to  the  decision  for  a  prolonged 
period  of  time. 

I33_Mae_Rosex_Leo_Gi_Come£,  73  IBLA  97  (Hay  23,  1983) 


When  a  party  appeals  a  BLH  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 

HeSii- >Lr_)*at£liiel d ,  77  IBLA  270  (Nov.  30,  1983) 


When  a  party  appeals  a  BLM  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 
Where  BLM  finds  that  site  easements  are  not  necessary 
to  accommodate  existing  patterns  of  travel  and  an 
appealing  party  fails  to  show  otherwise,  the  ELM 
decision  will  ordinarily  be  affirmed.   Where  ELM's 
decision  rests  on  an  assumption  which  is  not  supported 
by  facts  of  record,  it  must  be  set  aside  for  the 
record  to  be  supplemented. 

State_of_ Alaska,  78  IBLA  390  (Jan.  31,  1981) 
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Prior  to  the  conveyance  of  public  lands  subject  to 
valid  existing  rights  not  leading  to  acquisition  of 
title,  but  recognized  under  the  Alaska  Native  Claims 
Settlement  Act,  there  is  no  basis  for  an  administrative 
appeal  to  enforce  the  valid  existing  rights  claimed. 

M_a_nlei_Hot_S£rings_Communiti_Ass_M},  80  IELA  313  (Bay  1, 
198l7 


E£»in_!ii_IeEEI .  7  4NCAB  63  (May  19,  1982)   89  I.D.  212 


89 


ALASKA  NATIVE  CLAIHS,  SETTLEBENT  ACT — Continued 

APPEALS — continued 

Generally—Continued 

In  deciding  whether  an  easement  is  properly 
reserved  pursuant  to  sec.  17 (b)  of  the  Alaska  Native 
Clans  Settlement  Act,  as  amended.  tt3  U.S.C  «  1616(b) 
(1976) ,  the  burden  of  proving  error  by  a  preponderance 
of  the  evidence  is  on  the  person  seeking  the  easement. 

Patrick  J.  Bliss.  84  IBLA  211  (Dec.  28,  1984) 


Jurisdiction 

The  Board  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claimed  pursuant  to  sec.  14(c)  of 
the  Alaska  Native  Claims  Settlement  Act.   There  is  no 
administrative  appeal  process  available  to  claimants 
under  sec.  14  (c) ,  and  the  only  recourse  is  to  a 
judicial  forum. 


Circle  Civic  Community  Ass'n, 
75ct.  8,  1982? 


Inc. 


67  IBLA  376 


George  Fredericks,  73  IBLA  344  (June  10,  1983) 


ALASKA  NATIVE  CLAIMS  SETTLEHENT  ACT — Continued 

APPEALS — Continued 

Standing — Continued 

The  State  of  Alaska  has  standing  to  challenge  the 
failure  of  the  Bureau  of  Land  Hanagement  to  reserve 
site  easements  along  a  navigable  river  by  virtue  of  the 
property  interest  it  holds  in  the  submerged  lands  of 
the  river  and  its  allegations  that  site  easements  are 
necessary  for  a  reasonable  pattern  of  public  travel  and 
access  to  public  lands  along  the  river. 

State  of  Alaska.  78  IBLA  390  (Jan.  31,  1984) 


Standing  to  appeal  decisions  relating  to  land 
selections  under  the  Alaska  Native  Claims  Settlement 
Act  requires  that  a  party  have  a  property  interest  in 
land  affected  by  the  decision.   43  CFB  4.410(b).   The 
allegation  cf  ownership  and  use  of  State  and  Federal 
lands  as  a  member  of  the  public  does  not  establish 
standing. 

Sierra  Club.  Alaska  Chapter,  et  al. .  79  IBLA  112 
(PebT  21,  1984) 


Onder  sec.  901(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  O.S.C.  *  1631(b) 
(Supp.  IV  1980) ,  no  appeals  board  of  the  Department  of 
the  Interior  has  the  authority  to  determine  the  navi- 
gability of  water  covering  a  parcel  of  submerged  land 
selected  by  a  Native  corporation  unless  a  determination 
by  the  Bureau  of  Land  Hanagement  that  the  water  cover- 
ing a  parcel  of  submerged  land  is  not  navigable  was 
validly  appealed  to  such  a  board  prior  to  Dec.  2,  1980. 
A  premature  appeal  does  not  constitute  a  valid  appeal 
within  the  meaning  of  this  provision. 

Bristol  Bay  Native  Corp.,  71  IBLA  318  (Bar.  23,  1983) 


Standing 

When  lands  are  withdrawn  for  an  air  navigation 
site  for  the  benefit  of  the  Territory  of  Alaska,  the 
withdrawal  was  not  rescinded  upon  statehood,  and  the 
State  of  Alaska  continued  operation  of  the  air  naviga- 
tion site,  the  State  has  standing  to  assert  a  claim  of 
property  interest  within  the  meaning  of  43  CFR  4.902 
for  the  purposes  of  appealing  the  status  of  the  air 
navigation  site. 

State  of  Alaska,  Dept.  of  Transportation  and 
£iJblic_Faci  I  it  ies ,  67  IBLA  344  (Oct.  5,  1982) 


An  assertion  of  the  public  interest  does  not 
constitute  a  claim  of  property  interest  in  land  as  is 
required  for  standing  to  appeal  under  43  CFR  4.410(b). 


Circle  Civic  Community  Ass'n, 
(Oct.  8,  1982) 


67  IBLA  376 


A  mining  claimant  whose  unpatented  mining  claims 
are  located  in  Alaska  outside  lands  approved  for  con- 
veyance has  standing  to  appeal  a  failure  by  BLH  to 
reserve  a  public  easement  in  the  conveyance. 


CONVEYANCES 

Generally 

The  Bureau  of  Land  Hanagement  is  not  bound  to 
make  its  navigability  determinations  in  conformity 
with  information  provided  by  the  State  of  Alaska  pur- 
suant to  43  CFR  2650.1(b)  as  to  navigability  of  water 
bodies  within  lands  selected  under  ANCSA,  or  to  accept 
the  State's  conclusions  as  to  navigability. 

When  the  State  of  Alaska's  claim  of  ownership  of 
submerged  lands  is  based  solely  upon  its  own  conclu- 
sions as  to  the  navigability  of  water  bodies  within 
lands  selected  under  ANCSA,  and  not  upon  a  final  adju- 
dication of  navigability,  the  mere  assertion  of  the 
State's  ownership  does  not  constitute  a  claim  of  title 
in  the  submerged  lands  which  requires  the  Bureau  of 
Land  Hanagement  to  exclude  such  lands  from  the  Deci- 
sion to  Issue  Conveyance. 

MX°Oi._lt§._ani    State  of  Alaska,  5  ANCAE  324 
(June  26,  1981)"  88  I.E.  636 

P-2I2£_ild..  5  ANCAB  368  (July  27,  1981) 

£°J°£ j_il^i '    6  ANCAB  27  (Aug.  19,  1981) 

P°I2fix_L  l2\r »  6  ANCAB  32  (Aug.  19,  1981) 

Gapa-a'  Yoo,  Ltd..  6  ANCAB  45  (Aug.  24,  1981) 

S3£im_Ioo^_Ltd^,  6  ANCAB  50  (Aug.  24,  1981) 

Sasa=3l_ Yoox_ L t d . ,  6  ANCAB  55  (Aug.  24,  1981) 

Doyon  Ltd..  6  ANCAB  60  (Aug.  24,  1981) 

Doyen.  Ltd..  6  ANCAB  219  (Dec.  14,  1981)    88  I.D.  1086 

£°I2£x_l;f ^i «  6  *NCAE  242  (Dec.  16,  1981)    8b  I.D.  1105 

Doyon,  Ltd._and  HTNT,  Ltd..  6  ANCAB  270  (Jan.  25, 
19827  89  I.D.  1 

£°I2i!x_ii3.,  6  ANCAE  364  (Feb.  24,  1982) 


a§niI_Mi_Jfaterf ield,  77  IBLA  270  (Nov.  30,  1983) 
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jLASKA  NATIVE  CLAIBS  SBTTLBBBBT  ACT — Co D t i no ed 

CONVEY ANCES--Continued 

Generally — Continued 

When  lands  hare  been  selected  by  a  Native  corpor- 
ation and  approved  by  the  Bureau  of  Land  Banageaent 
for  conveyance  under  ANCSA,  such  lands  say  be  excluded 
f roi  conveyance  only  pursuant  to  provisions  of  ANCSA 
or  implementing  regulations  which  constitute  an  excep- 
tion to  the  requirements  of  Secretary's  Order  So.  3029, 
as  aaended. 

Exclusion  of  the  disputed  lining  claias  froa  con- 
veyance, pending  their  adjudication,  is  not  peraitted 
under  any  provision  of  ANCSA  or  iapleaenting  regula- 
tions. 

0££2Oji_Portland_Cej»ent_Co..,  6  ANCAB  65  (Aug.  25,  1981) 

88  I.D.  760 

Albert  Hanan  et  al;  J.  A.  Jack  and  Sons,  Inc.;  and 
Hemphill  Brothers. . Inc. ,  6  ANCAB  111  (Sept.  29,  1981) 


The  conveyance  to  Cook  Inlet  Begion,  Inc.  (CIRI) , 
of  lands  previously  patented  to  the  State  of  Alaska 
pursuant  to  P.L.  94-204,  89  Stat.  1145,  as  amended 
(1976),  is  in  satisfaction  of  CIRI's  ANCSA  entitlement; 
•ast  be  treated  as  a  conveyance  pursuant  to  ANCSA;  and, 
unless  expressly  eicepted,  is  governed  by  the  provi- 
sions of  ANCSA  as  interpreted  by  the  courts. 

Pursuant  to  *  3(a)  of  P.L.  95-178,  91  Stat.  1369 
(1977) ,  the  reservation  of  easements  on  lands  already 
conveyed  to  Cook  Inlet  Region,  Inc.,  in  satisfaction  of 
its  entitlement  under  ANCSA,  is  subject  to  the  deter- 
mination of  the  Court  in  Alaska  Public  Easement  Defense 
EiiD<L-2i_Md,r_u,s.,  1435  F.  Supp.  664,~680-681~  (D.C.  Alaska 
1977),  which  held  that  floating  railroad  easements 
under  43  U.S.C.  5  975d  may  not  be  reserved  in  convey- 
ances made  pursuant  to  ANCSA. 

Alaska_Railr oad ,  7  ANCAB  43  (Apr.  22,  1982)  89  I.D.  219 


The  interest  of  an  unpatented  aillsite  location 
under  30  O.S.C.  §  42  (b)  situated  within  lands  properly 
selected  by  a  Native  corporation  under  ANCSA  does  not 
cause  a  segregation  of  such  lands  which  requires  the 
lands  to  be  excluded  from  a  conveyance. 

"Sii§d_S tat es_S t eel_Cgr Ej. ,  7  ANCAB  106  (June  17,  1982) 

89  I.D.  293 


One  who  settles  on  withdrawn  land  in  Alaska 
acquires  no  rights  to  or  title  interest  in  the  land 
which  is  superior  to  a  conveyance  of  the  land  to  a 
Native  village  corporation  pursuant  to  sec.  12  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  «  1611 
(1976),  and  the  appeal  against  the  conveyance  must  be 
dismissed. 

Li-Joe-MclS!.  77  IBLA  374  (Dec.  7,  1983) 


ALASKA  NATIVE  CLAI.BS  SETTLEMENT  ACT — Continued 

CONVEYANCES — continued 

Generally — Continued 

A  claia  of  prior  use  of  public  lands  does  not 
preclude  the  selection  and  conveyance  of  the  lands  in 
accordance  with  the  Alaska  Native  Claims  Settlement 
Act,  and  a  decision  of  the  Bureau  of  Land  Hanagement  to 
convey  the  public  lands  will  be  upheld  against  such  a 
claia. 

Hanley  Hot  Springs  Coaaunity  Ass'n.  80  IBLA  313  (Bay  1, 
1984) 
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Goodnews  Bay  Hininq  Co.  et  al. .  81  IELA  1  (Hay  1U , 
1984) 


Acreage  Entitlement 

Where  the  Bureau  of  Land  Hanagement  under  regula- 
tions in  43  CFB  2650.0-5  (g)  or  43  CFR  2650.5-1  (b)  makes 
administrative  determinations  of  navigability  for  the 
purpose  of  conveying  title  to  subaerged  lands,  and 
where  title  to  such  lands  could  pass  to  the  State  of 
Alaska  or  to  a  Native  corporation,  but  cannot  pass  to 
the  appellant,  the  appellant's  property  interest  in 
other  lands  is  not  affected  by  such  navigability 
determination,  and  he  lacks  standing  to  raise  issues 
of  navigability  on  appeal. 


89  I.D.  14 


Walt  Hanni.  6  ANCAB  307  (Jan.  28,  1982) 


Cemeter y_Sites_and_ Historical  Places 

Sec.  14  (h)  (1)  of  the  Alaska  Native  Claims  Settle- 
ment Act  authorizes  the  Secretary  to  withdraw  and 
convey  historical  places  and  cemetery  sites  to  the 
appropriate  regional  corporation.   Although  lands 
withdrawn  under  sec.  11  of  the  Alaska  Native  Claims 
Settlement  Act  for  village  selection  may  not  be  con- 
veyed under  sec.  14(h),  after  Dec.  18,  1975,  lands 
withdrawn  under  sec.  11  for  village  selections  which 
have  not  been  selected  or  lands  embraced  in  village 
selections  which  have  been  relinquished  lose  their 
status  as  lands  withdrawn  under  sec.  11  and  may  be 
conveyed  under  sec.  14  (h)  (1) . 

Cook  Inlet.Beqion^Inc,.,  77  IBLA  383  (Dec.  9,  1983) 

90  I.D.  543 


A  decision  rejecting  an  application,  filed  at  a 
time  when  the  land  was  withdrawn,  pursuant  to  the  tract 
book  or  notation  rule  may  be  reversed  where  the  appli- 
cation remained  pending  unad judicated  until  after 
termination  of  the  withdrawal  (and  thus  no  administra- 
tive burden  would  be  avoided  by  rejection)  and  where 
consideration  of  the  application  would  not  give  the 
applicant  any  preference  right  in  the  land  over  the 
general  public  to  which  he  was  not  otherwise  entitled. 


£°2Ji_IiJlet_Reaioni_Inci,  77  IBLA  383  (Dec. 


9,  1983) 

90  I.D.  543 


Easements 

The  existence  of  a  Revised  Statutes  Sec.  2477 
right-of-way  precludes  neither  the  reservation  of  an 
overlapping  §  17(b)  public  easement  nor  the  conveyance 
of  the  underlying  fee.   Such  reservation  or  conveyance 
does  not  affect  the  previously  existing  right-of-way. 

The  continued  existence  of  a  Revised  Statutes 
Sec.  2477  right-of-way  following  conveyance  of  the 
underlying  fee  interest  is  entirely  independent  of 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

COSVEYANCES — Continued 

Easements — Continued 

any  reservation,  pursuant  to  s  17(b),  of  a  public 
easeaent. 

State  of  Alaska.  Dept.  of  Transportation  and  Public 
Facilities,  5  AHCAB  307  (June~26,  1981)     88  I.D._629 


ALASKA  NATIVE  CLAIMS  SETTLBHEHT  AC.T — Continued 

CONVEYANCES — Continued 

Interim  Conveyance—Continued 

of  those  interests  in  lands  which  have  been  conveyed 
and  cannot  maintain  control  over  such  lands  pending 
reconveyance  by  Cook  Inlet  Region,  Inc. 

Appeal  of  Chickaloon  Boose  Creek  Native  Ass'n.  I nc . , 

1  ANCAB  250  (June  16,  1980)  87  iTdT  219 


A  regional  land  selection  conveyance  Bust  reserve 
access  easements  to  any  isolated  tract  of  publicly 
owned  land  and  public  access  easements  may  be  ter- 
minated only  after  an  opportunity  for  public  hearing 
or  comment.   Therefore,  it  is  not  proper  to  provide  in 
a  conveyance  for  the  automatic  termination  of  such 
easements. 


222°nx_iili»  7U  IBLA  139  (July  6,  1983) 


90  I.C.  289 


Sec.  17  (b)  of  the  Alaska  Native  Claias  Settlement 
Act  requires  the  Secretary,  when  approving  a  selection 
of  lands  by  a  Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a  full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection. 

Where  it  appears  from  the  record  that  the  easeaent 
reserved  crosses  patented  lands  (inholdings)  over  which 
the  Bureau  of  Land  Hanagement  has  no  authority  to  grant 
the  right  of  access,  the  case  will  be  remanded  for  sur- 
vey of  the  inholdings  to  ascertain  any  conflict  with 
the  easement  and  consideration  of  the  feasibility  of 
routing  the  reserved  easement  around  the  inholdings. 

State  ,of  Alaska,  71  IBLA  275  (July  25,  1983) 


BLM  aay  properly  reserve  a  site  easement  pursuant 
to  sec.  17  (b)  of  the  Alaska  Native  Claims  Settlement 
Act,  as  amended.,  13  U.S.C.  «  1613(a)  (1982),  where  the 
easeaent  is  reasonably  necessary  to  guarantee  a  full 
right  of  public  use  because  there  are  no  reasonable 
alternative  sites  on  publicly  owned  land  which  likewise 
guarantee  such  use,  e^.,  where  the  suggested  alterna- 
tive sites  are  within  a  bombing  range  under  the  juris- 
diction of  the  Department  of  the  Air  Force. 

Toqhotthele  Corp.,  81  IBLA  317  (June  19,  1981) 
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Federal  Aviation  Administration.  Pauq-Vik.  Inc.,  Ltd., 
S t a t.i_o f  _Al aska  ,  83  IBLA  382  (Nov.  20,  1981)  ~~ 


Interim  Conveyance 

Interim  conveyance  and  patent  are  documents  of 
equal  significance  in  the  granting  of  title  under 
ANCSA  and  its  amendments,  unless  such  amendments  pro- 
vide otherwise.   Sec.  1(a)  of  P.L.  91-156  does  not 
authorize  the  Secretary  of  the  Interior  to  grant  less 
than  full  legal  title  to  Cook  Inlet  Region,  Inc. 
Therefore,  when  BLM  issues  interim  conveyance  to  Cook 
Inlet  Region,  Inc.,  pursuant  to  P.L.  91-156,  the  Secre- 
tary of  the  Interior  and  this  Board  lose  jurisdiction 


Having  ruled  that  Air  Navigation  Site  131  is  pro- 
tected under  «  11  (c)  (1)  ,  the  Board  holds  that  the 
Secretary  is  bound  by  his  own  regulations  and  therefore, 
as  to  the  State  of  Alaska's  claim  to  ANS  131,  will 
include  in  the  conveyance  to  the  village  corporation, 
any  and  all  covenants  which  he  deeas  necessary  to  insure 
the  fulfillment  of  the  corporation's  obligation  under 
«  ltt(c)  (1)  ,  as  required  by  «3  CFR  2651.6(b). 

State  of  Alaska.  Dept.  of  Transportation  and  Public 
Facilities,  7  ANCAB  157  (June  23,  1982)  "   89~lT5T  321 
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State  of  Alaska.  Dept.  of  Transportation  and 
Public  Facilities.  67  IBLA  311  (Oct.  5,  1982) 


The  Bureau  of  Land  Management  may  properly  decline 
a  request  to  participate  in  coal  exploration  licenses 
where  the  licenses  are  close  to  expiration;  the  land 
in  question  is  selected  by  a  Native  corporation;  and 
publication  of  a  proposed  withdrawal  segregating  the 
land  and  conveyance  of  the  land  to  the  Native  corpora- 
tion is  imminent. 

Jaaes  W.  Taylor  E  Associates.  Inc..  76  IBLA  103 
(Sept.~2l7  1983) 


provided  in  16  U.S.C.  s    818 
t  for  a  proposed  power  project 
the  filing  of  an  application 
om  entry,  location,  or  other 

of  the  Onited  States  until 
he  Federal  Power  Commission  or 
fter  has  further  withdrawn  these 
n  pursuant  to  sec.  16  of  the 
ttlenent  Act,  13  U.S.C.  s    1615 
y  convey  such  lands  to  a  Native 
ame,  all  else  being  regular. 

Ketchikan  Public  Utilities.  79  IBLA  286  (Bar.  20,  1981) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

CONVEX ANCES — Continued 

Native_Groups 

To  establish  its  eligibility  to  select  lands  a 
Native  group  Bust  constitute  a  majority  of  the  resi- 
dents in  the  locality.   Where,  on  the  critical  date, 
all  aeabers  of  the  Native  group  resided  on  a  patented, 
surveyed,  hoaestead  in  a  community  or  neighborhood 
where  there  were  other  residents  in  relatively  close 
proxiaity,  the  census  or  tally  aay  not  be  liaited  to 
the  153  acres  within  the  confines  of  the  hoaestead 
boundaries,  as  the  "locality"  Bust  include  the 
neighboring  area  within  which  the  other  persons  of  the 
community  resided. 

2§22li§2U_iUC-.«._§t._a:U,  75  IBLA  316  (Aug.  30,  1983) 


ii*USi_J!iliIi_CL»JHS_  SETT  LEHENT_  ACT — Continued 

CONVEY  A NCES--Continued 

Native_G roups — Continued 

Where  a  certificate  of  ineligibility  for  status 
as  a  Native  group  was  not  sent  by  the  Bureau  of  Indian 
Affairs  to  the  person  authorized  in  the  record  ty  the 
members  of  a  Native  group  to  te  their  agent  for  any  and 
all  legal  effects  for  the  group  but  was  sent  instead 
to  a  neuter  of  the  Native  group,  at  an  incorrect 
address,  the  provisions  of  43  CFR  2653.6(a)  (6)  were  not 
followed,  and  the  certificate  of  ineligibility  was  not 
served  on  the  Native  group. 

Nabesna  Native  Corp .x  InCj (0 n_Becons ider a t i o n^ , 

83  IELA  82  (Sept.  28,~1984) 


A  determination  by  the  Bureau  of  Indian  Affairs 
to  deny  a  Native  corporation  status  as  a  Native  group 
because  the  members  of  the  corporation  do  not  conpose 
■ore  than  one  family  or  household  as  required  by  43  CFR 
2653.6(a)(5)  will  be  affirmed  on  appeal  where  the  facts 
show  that  the  five  Native  members  are  a  father  and  four 
of  his  children  and  that  although  one  of  the  children 
was  an  adult  on  the  critical  census  date  and  was  head 
of  a  household  in  another  area,  the  living  situation  at 
the  group  locality  was  that  of  a  single  family  or 
household  with  the  father  as  the  head  of  that  family  or 
household. 

H£§£ h^o t  aa^ icha a g_a t_Cor p_.  ,  79  IBLA  301  (Bar.  20,  1981) 


To  establish  its  eligibility  to  select  lands  under 
the  Alaska  Native  Claims  Settlement  Act,  a  Native  group 
must  constitute  a  majority  of  the  residents  in  the 
locality.   where  the  record  before  the  Board  reveals 
disputed  questions  of  fact  as  to  the  geographic  bound- 
aries of  a  Native  group's  locality  as  well  as  the  resi- 
dent population  of  the  group  on  Apr.  1,  1970,  the 
census  enumeration  date  for  determining  Native  group 
eligibility  for  land  selection  entitlement,  the  matter 
should  be  referred  for  hearing. 

Chuqach  Natives,  Inc.,  The  Grouse  Creek  Corp.,  8  0  IBLA 
89~(Mar.~30,  1984) 


A  determination  by  the  Bureau  of  Indian  Affairs 
to  deny  a  Native  corporation  status  as  a  Native  group 
because  the  members  of  the  corporation  do  not  compose 
more  than  one  faaily  or  household  as  required  by  13  CFR 
2653.6(a)  (5)  will  be  affirmed  on  appeal  where  the  facts 
show  that  the  seven  Native  members  are  a  father,  a 
mother,  and  five  children,  and  that  although  one  of  the 
children  was  an  adult  on  the  critical  census  date  and 
was  head  of  a  household  in  another  area,  the  living 
situation  at  the  group  locality  was  that  of  a  single 
family  or  household  with  the  father  as  the  head  of  that 
family  or  household. 

SavonoskiJL_Inci,  80  IBLA  231  (Apr.  30,  1981) 


BLM  say  properly  reject  a  Native  group  selection 
application  filed  pursuant  to  sec.  11(h) (2)  of  the 
Alaska  Native  Claims  Settlement  Act,  as  amended, 
1*3  U.S.C.  §  1613(h)(2)   (1982),  where,  prior  to~Dec.  18, 
1975,  the  land  was  withdrawn  for  village  selections  and 
at  all  tines  thereafter  the  land  has  been  subject  to  a 
prior  selection  by  a  Native  village  corporation,  such 
that  the  land  is  not  available  for  selection  under 
43  CFR  2653.3  (a)  . 


Reconveyances 

Sec.  11  (c)  of  ANCSA  protects  certain  land  uses 
based  on  occupancy  alone,  by  requiring  that  village 
corporations  receiving  lands  pursuant  to  ANCSA  recon- 
vey  to  the  occupants  those  lands  occupied  for  certain 
specified  purposes. 

Where  the  appellants'  claimed  right  to  use  and 
occupancy  of  certain  land  is  based  on  past  use  and  oc- 
cupancy of  the  land,  such  right  Bight  be  protected  by 
the  reconveyance  provisions  of  $  11(c)  if  the  proposed 
conveyance  were  to  a  village  corporation. 

The  Board  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claimed  pursuant  to  $  11  (c) .   There 
is  no  administrative  appeal  process  available  to  claim- 
ants under  *  11(c),  and  the  only  recourse  is  to  a  judi- 
cial forum. 


Appeal  of  Theodore  J,  Ala asv__e t_a_lx , 
(Feb.~27,~1980) 


1  ANCAE  151 

87  I.C.  81 


Gold_Creek-Susitna_Native  Ass^n^_Inc. , 
(May  23,  1981) 


Jl  IBLA  69 


Where  land  selections  by  a  Cook  Inlet  village 
corporation  pursuant  to  $  12(a)  of  ANCSA  are  rejected 
by  the  Eureau  of  Land  Hanageaent  so  that  such  lands 
aay  be  conveyed  to  Cook  Inlet  Regional  Corp.  which  is 
obligated  to  reconvey  lands  to  the  village  under  the 
terms  of  an  amendment  to  ANCSA,  the  village  corpora- 
tion's interest  in  its  rejected  land  selection  and  in 
its  ultimate  right  to  reconveyance  of  land  constitutes 
a  property  interest  affected  by  a  determination  of  the 
Bureau  of  Land  Management,  sufficient  to  confer  stand- 
ing under  regulations  contained  in  13  CFR  4.902. 

Where  the  Secretary  of  the  Interior  and  Cook 
Inlet  Regional  Corp.  execute  an  agreement  setting  forth 
the  procedure  by  which  land  shall  be  conveyed  to  the 
regional  corporation  for  reconveyance  to  villages  with- 
in Cook  Inlet  Region,  and  such  procedure  is  authorized 
by  Congress  in  an  amendment  to  ANCSA,  the  agreement  is 
binding  on  the  Bureau  of  Land  Management  and  the  ELM  is 
required  to  convey  lands  to  Cook  Inlet  Regional  Corp. 
pursuant  to  the  terms  of  the  agreement. 

When  BLB  rejects  a  village  corporation's  land  se- 
lections for  the  purpose  of  conveying  such  lands  to 
Cook  Inlet  Regional  Corp.  for  reconveyance  pursuant  to 
*  4(a)  of  P.L.  91-156  and  associated  agreements,  the 
rejection  extinguishes  the  right  of  the  village  corpor- 
ation to  receive  title  from  the  Federal  Government  to 
those  lands  selected,  but  does  not  adjudicate  or  extin- 
guish the  right  of  the  village  corporation  to  receive 
title  from  Cook  Inlet  Region,  Inc.,  to  those  lands. 

The  rights  of  a  village  corporation  in  the  Cook 
Inlet  Region  to  receive  title  from  Cook  Inlet  Region, 
Inc.,  to  lands  for  which  it  had  applied  pursuant  to 
«  12(a)  of  ANCSA  are  determined  by  the  terms  of  *  1(a) 
of  P.L.  91-456  and  associated  agreements. 

Appeal  of  Chickaloon  Boose  Creek  Native  Ass ' n ,  Inc.  , 

4  ANCAB  250  (June  167~19l0)  ~87  I.i5T  219 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

COSVEYANCES — Continued 

Reconveyances—Continued 

when  the  State  of  Alaska  has  continued  operation 
of  facilities  on  an  Air  Navigation  Site  withdrawn  by 
Secretary's  Order  for  use  by  the  Territory,  but  has 
never  applied  for  the  land  under  Federal  law,  the 
State's  interest  in  the  ANS  is  protected  pursuant  to 
«  lU  (c)  (4)  of  ANSCA,  as  amended,  which  requires  the 
Native  corporation  to  convey  title  to  the  State, 
together  with  such  additional  acreage  and/or  easements 
as  are  necessary. 

Having  ruled  that  Air  Navigation  Site  131  is  pro- 
tected under  «  It  (c)  (U),  the  Board  holds  that  the 
Secretary  is  bound  by  his  own  regulations  and  therefore, 
as  to  the  State  of  Alaska's  claia  to  ASS  131,  will 
include  in  the  conveyance  to  the  village  corporation, 
any  and  all  covenants  which  he  deems  necessary  to  insure 
the  fulfillment  of  the  corporation's  obligation  under 
«  14(c)(4),  as  required  by  43  CFR  2651.6(b). 

llsilitils.  7  ANCA8  157  (June  23,  1982)   ~  89  I .  d7  321 


When  the  State  of  Alaska  has  continued  operation 
of  an  air  navigation  site  on  land  withdrawn  for  such 
use  but  has  never  made  application  for  the  withdrawn 
land  under  any  Federal  law,  the  State  has  no  valid 
existing  right  within  the  meaning  of  sec.  14(g)  of 
the  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
$  1613(g)  (1976).   However,  the  State's  interest  in 
the  air  navigation  site  is  adequately  protected  where 
BLH's  decision  provides  that  a  grant  of  the  land  to  a 
village  will  be  subject  to  sec.  14(c)  of  ANCSA,  as 
amended,  43  U.S.C.  «  1613(c)   (Supp.  IV  1980),  since 
sabsec.  (c)  (4)  requires  the  grantee  to  convey  title  to 
the  State  together  with  such  additional  acreage  and/or 
easements  as  are  necessary.   No  further  provision  is 
necessary  to  fulfill  the  Secretary's  duty  under  43  CFR 
2641.6(b)  to  include  in  the  conveyance  covenants 
necessary  to  fulfill  the  obligations  imposed  by 
sec.  14  (c)  (4)  . 

State  of  Alaska,  Dept,  of  Transportation  and 
Pab.iA£_l£cAAAii.e.s7  67~IBLA  344  (Oct.  5,  1982) 


The  Board  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claimed  pursuant  to  sec.  14(c)  of 
the  Alaska  Native  Claims  Settlement  Act.   There  is  no 
administrative  appeal  process  available  to  claimants 
under  sec.  14  (c)  ,  and  the  only  recourse  is  to  a 
judicial  forum. 


ALASKA_NA2IJi_CLAIHS_SETTLEHENT_ACT — Continued 

CONVEYANCES — Continued 

Region a 1_ Conveyances — Continued 

Where  a  portion  of  the  regional  boundary  between 
Ahtna  and  Doyon  Regions  has  been  described  by  the 
Secretary  as  following  the  Tetlin  Reserve  boundary, 
but  the  location  of  the  Tetlin  Reserve  was  and  remains 
in  dispute,  Tetlin  Native  Corp.  cannot  now  be  held  to 
a  boundary  which  delineates  their  entire  land  entitle- 
ment and  sole  benefit  under  ANCSA  when  such  boundary 
was  determined  by  an  agreement  to  which  Tetlin  was  not 
a  party. 

Insofar  as  a  segment  of  the  Doyon-Ahtna  boundary 
was  located  in  1972  along  a  portion  of  the  Tetlin 
Reserve  boundary  which  was  unad judicated,  and  which  is 
now  disputed  by  Tetlin,  the  Ahtna-Doyon  boundary 
remains  the  boundary  of  Tetlin  Reserve  but  is  subject 
to  resolution  of  the  issues  raised  by  Tetlin.   If 
Tetlin  prevails  and  the  boundary  as  delineated  by  FIB 
is  found  to  be  in  error,  the  regional  boundary  will 
continue  to  be  the  Reserve  boundary,  wherever  the 
latter  is  found  to  be  correctly  located. 

Where  there  appears  from  the  appeal  record  to  have 
been  an  ongoing  boundary  dispute,  culninating  in  this 
appeal,  between  Tetlin  Native  Corp.  and  Departmental 
officials,  and  where  election  to  take  Reserve  lands  did 
not  require  boundary  description,  the  Board  cannot  con- 
clude that  at  the  time  of  such  election,  Tetlin  acqui- 
esced by  silence  in  the  Reserve  boundary  as  depicted  on 
survey  plats  still  current. 


Tetlin_Native_Cor£. ,  7  ANCAB  132  (June  18,  1982) 

89  I.D. 


303 


where  an  application  for  a  regional  land  selection 
does  not  exclude  unpatented  mining  claims  as  provided 
in  43  CFR  2651.4(e),  the  Bureau  of  Land  Management  is 
not  required  to  identify  or  to  adjudicate  unpatented 
mining  claims  on  the  lands  to  be  conveyed  if  no  contest 
has  been  filed  by  the  applicant  pursuant  to  43  CFR 
4.450  as  provided  in  43  CFR  2650.3-2  (a). 

The  Bureau  of  Land  Management  is  not  required  to 
search  state  record  offices  for  mining  claims  which 
have  not  been  recorded  with  the  Bureau  of  Land  Manage- 
ment  on  behalf  of  an  applicant  for  an  Alaska  regional 
conveyance.   Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  s  1744  (1976), 
failure  to  record  such  a  claim  shall  be  deemed  con- 
clusively to  constitute  abandonment  of  the  claim,  and 
obviates  the  need  for  the  Bureau  of  Land  Management  to 
search  state  records. 


Circle  Civic  Community  Ass'n,_Inc. 
(Oct.  8,  1982) 


67    IBLA    376 


£2IS_Sx_iidi.    74    IBLA    139     (July    6,    1983) 


90  I.D.  289 


Georae_Fred er icks ,  73  IBLA  344  (June  10,  1983) 


Regional_Convejances 

When,  by  amendment  to  the  Alaska  Native  Claims 
Settlement  Act,  an  act  of  Congress  expressly  provides 
that  specifically  described  lands  shall  be  conveyed  in 
fee  simple  to  Cook  Inlet  Region,  Inc.,  as  part  of  its 
t  12(c)  entitlement  under  ANCSA,  the  Bureau  of  Land 
Management  is  required  to  make  conveyance  notwithstand- 
ing that  the  same  land  was  earlier  made  available  and 
application  for  selection  had  been  filed  by  a  Native 
village  corporation  under  provision  of  $  12  (b)  of  ANCSA. 

Seldovia_Native_AssJ.nx_Inci,  6  ANCAB  369  (Feb.  26, 
1982)  89  I.D.  74 


where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Bureau  of  Land  Management  is  not  required 
to  identify  or  to  adjudicate  unpatented  mining  claims 
on  the  lands  to  be  conveyed,  nor  is  it  required  to 
search  state  records  to  ascertain  the  existence  of 
such  claims. 

£°IS5x_i 1 3\. »    T>    IB"    281     (July    25,    1983) 
BaioSx-Lidix-Jllilx-itdi,    75    IELA    65     (Aug.    10,    1983) 


Where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Eureau  of  Land  Management  is  not  required 
to  identify  unpatented  mining  claims  on  the  lands  to  be 
conveyed. 


1983) 


.ki a\t_J£n_ Reconsi deration! ,  77  IBLA  219  (Nov.  28, 
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Afc  AS K A_ N AT I V E_CL A IMS_ SETT  L EHEN T_ ACT — Co n  t  i  n ued 

CONVEYANCES — Continued 

Regignal_Conyejances--Cont in ued 

Under  43  CFR  2650. 3-2  (c),  mineral  patent  applica- 
tions  may  continue  to  be  filed  after  Dec.  18,  1976,  on 
land  selected  by  village  or  regional  corporations  until 
such  land  is  actually  conveyed.   Sec.  22(c)  of  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.  *  1621(c) 
(1976),  prohibits  the  filing  of  such  an  application 
after  Dec.  18,  1976,  only  if  the  land  had  been  conveyed 
before  the  patent  application  was  filed. 

Doyon.  Ltd..  HTNT.  Ltd.  (Cn  Beconsiderat ion)  ,  7  8  IE-LA 
327  (Jan.  21,  1984) 


ALASKA_NATIVE_CLAIJSS_SETTLEMENT_ACT. — Continued 

CONVEYANCES- -Continued 

Valid  Existing_Rights — Continued 

Generally- -Con  tin ued 

Possible  protection  under  t,    17  (b)  (2)  does  not  pre- 
clude an  individual  from  asserting  that  a  public  ease- 
ment decision  affects  his  or  her  property  interest  so 
as  to  meet  the  standing  test  of  U3  CFR  1.902. 

£atrick_J.._!liss,  6  AHCAE  181  (Nov.  30,  1981) 

88  I.D.  1039 


Pursuant  to  the  1982  Chugach  Natives,  Inc., 
Settlement  Agreement,  the  proviso  of  sec.  11  of 
P.L.  94-204  shall  be  included  in  any  conveyance  of 
lands  to  Chugach  Natives,  Inc.,  in  the  Icy  Bay  regional 
deficiency  withdrawal  area.   A  conveyance  to  that 
corporation  which  is  not  made  expressly  subject  to  such 
proviso  will  not  be  disturbed  where  it  appears  that  the 
land  at  issue  was  not  within  the  deficiency  withdrawal 
area. 


Henry  Porter.  George  Bogren, . Yak-Tat  Kwaan.  Inc. 
81  IBLA  311  (June  187~1984) 


Valid  Existing_Rights 

Generally 

A  right-of-way  under  43  U.S.C.  %    959  (1976), 
issued  before  conveyance  under  ANCSA  of  the  underlying 
land,  would  be  a  valid  existing  right  protected  under 
4  la  (g)  of  the  Act. 

H§IbEO_Packina_Coi,  5  ANCAB  174  (War.  9,  1981) 

88  I.D.  352 


The  private  right  of  access  protected  by 
«  17(b)  (2)  of  ANCSA  for  holders  of  valid  existing 
rights  is  separate  from  public  access  routes  specifi- 
cally identified  pursuant  to  *  17 (b) (1) .   Possible 
protection  under  $  17 (b)  (2)  does  not  preclude  an  indi- 
vidual from  asserting  that  a  public  easement  decision 
affects  his  or  her  property  interest  so  as  to  meet  the 
standing  test  of  43  CFR  4.902. 

J°.§§£h._<L=._5a_£ja_et._al.:.,  5  ANCAB  221  (Apr.  20,  1981) 

88  I.D.  460 

;22§§£h—£.i_fia.n_g_a,  5  ANCAB  313  (June  26,  1981) 


When  a  lease  is  identified  in  a  Decision  to  Issue 
Conveyance  as  a  $  11  (y)  interest,  and  the  conveyance 
is  made  subject  to  such  interest,  then  all  rights  the 
lessee  holds  under  the  terms  of  the  lease,  if  valid, 
are  protected  and  there  remains  no  issue  which  the 
lessee  may  appeal  as  to  the  effect  of  the  conveyance 
on  the  lease. 


When  the  State  of  Alaska  has  continued  operation 
of  an  Air  Navigation  Site  withdrawn  by  Secretary's 
Order  for  use  by  the  Territory,  but  has  never  made 
application  for  the  withdrawn  land  under  any  Federal 
law,  the  State's  use  of  the  ANS  is  not  "issued"  within 
the  meaning  of  §  14(g)  of  ANCSA  and  whatever  right  the 
State  has  to  continued  use  of  the  land  is  not  protected 
pursuant  to  $  14(g). 

State  of  Alaska.  Dept.  of  Transportation  and  Futlic 
facilitiesT"  ANCAB  157  "(June~237  1982)   ~  89  I.D.  321 
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Ray  DeVilbiss  (Wolverine  Grazing  Association), 

5  ANCAB  265  (Apr.  28,  1981)  88  I.D. 

J2ijn_ki_Seemann,  5  ANCAB  290  (Kay  11,  1981) 
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State  of  Alaska,  Dept.  of  Transportation  and 
£Sbii£_li£iiiiies,_67  IBLA  344  (Oct.  5,  1982) 


Land  withdrawn  for  an  air  navigation  site  is 
public  land  within  the  context  of  43  U.S.C.  <>  1613 
(1976  and  Supp.  IV  1980) ,  and  is  proper  for  selection 
by  a  Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Road  Commission  was 
not  thereby  severed  from  the  public  domain  and  under 
the  terms  of  the  order  remained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.   No  interest, 
legal  or  equitable,  could  te  conveyed  to  the  Territory 
of  Alaska  by  a  withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a  Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  §  1613(c)(4) 
(Supp .  IV  1980)  . 

State  of  Alaska.  Dept.  of  Transportation  and  Eutlic 
llcilities,  67  IBLA  380  (Oct.  8,  1982) 
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AiASM_HAJIVE_CLAIHS_SETTLEHENT_ACT — Continued 
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Valid    Existing_Rig_t_--Continued 

Generally- -Continued 

Although  sec.  901  of  the  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Bureau  of  Land 
Management  is  the  only  agency  in  the  Department  of  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a  parcel  of  submerged  land  selected  by 
a  Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  matter  will  be  referred  to  the 
Hearings  Division  for  a  hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

Pursuant  to  the  Departmental  Manual,  601  DM  2, 
requirements  in  Secretary's  Order  No.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  not 
apply  to  unpatented  mining  claims  and  the  Bureau  of 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.   Pursuant  to  the  ANCSA  and 
Secretary's  Order  No.  3029,  as  amended,  lands  selected 
by  a  Native  corporation  must  be  conveyed  by  the  Bureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

Doign_Ltd^.,  70  IBLA  302  (Jan.  28,  1983) 


Land  used  for  an  airport  site  which  is  conveyed  to 
a  Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  U3  U.S.C.  ft  1613(c)  (4) 
(Supp.  V  1981)  . 

Chefarnrmute^Inc^,  75  IBLA  212  (Aug.  24,  1983) 


In  accordance  with  sec.  14  of  the  Alaska  Native  Claim 
Settlement  Act,  the  Bureau  of  Land  Management's  convey- 
ances of  public  lands  to  a  village  corporation  are  made 
subject  to  valid  existing  rights  in  the  lands,  includ- 
ing rights  of  access. 

Prior  to  the  conveyance  of  public  lands  subject  to 
valid  existing  rights  not  leading  to  acquisition  of 
title,  but  recognized  under  the  Alaska  Native  Claims 
Settlement  Act,  there  is  no  basis  for  an  administrative 
appeal  to  enforce  the  valid  existing  rights  claimed. 

Manlev  Hot  Springs  Community  Ass'n.  80  IBLA  313  (May  4, 
1984) 


with  respect  to  an  interim  conveyance  of  land  to  i 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended.  43  U.S.C. 
ft  1613  (1982) ,  the  statute  does  not  provide  for  the 
reservation  of  a  private  right  of  access  to  a  mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17  (b)  (2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 
ft  1616  (b)  (2)   (1976)  . 

Herbert_I__Stewarti  D0nald_J_._Fer2us.0n ,  82  IBLA  329 
(Sept.  7,  1984) 


A__JKA_NATIVE_C_AI____ETTLEM_NT__CT — Continued 

CONVEYANCES- -Con tinned 

Valid  Ex isti_g_Rights — Continued 

Third^Earty  Interests 

Where  Forest  Service  permits  were  terminated  for 
apparent  cause  (failure  to  comply  with  permit  condi- 
tions), the  original  holders  of  the  permits  no  longer 
have  property  interests  which  constitute  valid  existing 
rights  protected  by  ft  14(g)  of  ANCSA. 

Where  the  holder  of  a  Forest  Service  permit  re- 
quested that  his  special  use  permit  te  cancelled  and 
the  Forest  Service  did  so  and,  subsequently,  issued  a 
special  use  permit  for  the  same  lot  to  another  person, 
the  original  holder  of  the  permit  no  longer  has  a  prop- 
erty interest  or  a  valid  existing  right  derived  from 
the  permit  which  is  protected  under  ft  14(g)  of  ANCSA. 

Appeals  of  John  F.  Thein.  Kenneth  E.  Schoonover, 
_______  ___fles_ad__and__ol_jorn  Skaflestad ,  4  ANCAE 

116  7jan.  Tl~1980)  87  I.E.  1 


Valid  existing  rights  which  are  protected  under 
ft  14(g)  of  the  Alaska  Native  Claims  Settlement  Act 
(ANCSA),  85  Stat.  688,  as  amended,  43  U.S.C.  ftft  1601- 
1628  (1976  and  Supp.  I  197777  are  in  all  cases  derived 
from  and  created  by  the  State  or  Federal  Government. 

Sec.  22  (b)  of  ANCSA  protects  rights  of  use  and  oc- 
cupancy pending  patent  of  land  upon  which  lawful  entry 
was  made  prior  to  Aug.  31,  1971,  for  the  purpose  of 
gaining  title  to  a  homestead,  headquarters  site,  trade 
and  manufacturing  site,  or  small  tract  site.   Protec- 
tion under  ft  22(b)  is  contingent  upon  compliance  with 
the  appropriate  public  land  law. 

Sec.  22(c)  of  ANCSA  provides  limited  protection 
for  unpatented  mining  claims,  contingent  upon  compli- 
ance with  the  specified  requirements. 

Where  the  appellants  have  not  asserted  that  they 
have  a  lease,  contract,  permit,  right-of-way,  or  ease- 
ment issued  by  the  Federal  Government  or  by  the  State 
of  Alaska,  they  fail  to  prove  entitlement  to  the  pro- 
tection provided  by  ft  14(g)  of  ANCSA. 

Where  the  appellants  do  not  allege  entry  under, 
or  compliance  with,  any  public  land  laws,  they  cannot 
claim  the  protection  of  ft  22  (t)  . 


Appeal  of  Theodore  J.  Almasy  et  al.  . 
(Feb.  27,  1980)" 


4  ANCAE  151 

87  I.e. 


Where  the  State  of  Alaska  has  issued  patent  to  a 
third  party  on  lands  tentatively  approved  to  the  State 
under  the  Alaska  Statehood  Act,  the  proper  forum  to 
adjudicate  the  status  of  such  patent  is  a  court,  and 
the  Department  lacks  administrative  jurisdiction  over 
the  issue. 

Contracts  for  the  sale  of  real  property,  issued  by 
the  State  of  Alaska  for  lands  in  tentatively  approved 
State  land  selections  under  the  Statehood  Act,  are 
valid  existing  rights  leading  to  the  acquisition  of 
title,  protected  by  exclusion  from  conveyances  to  Na- 
tive corporations  under  the  Alaska  Native  Claims  Set- 
tlement Act,  as  interpreted  by  Secretary's  Order  No. 
3029  (43  FR  55287  (1978)  )  . 

In  the  case  of  unlisted  villages  a  period 
occurred,  after  enactment  of  the  Alaska  Native  Claims 
Settlement  Act  and  before  the  villages  filed  for  eligi- 
bility, in  which  tentatively  approved  land  selections 
of  the  State  of  Alaska  were  not  yet  withdrawn  for  po- 
tential village  selections,  and  during  this  period  the 
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AL»SKi_NATIVE_CLAIBS_SETTLEM£HT_ACT — Continued 

CONVEYANCES — Continued 

Valid  Existing_Rights — Continued 

lhird;Part2_Interests — Continued 

State  could  still  create  third-party  interests  in  such 
lands. 

In  the  case  of  unlisted  villages,  third-party  in- 
terests created  by  the  State  of  Alaska  on  tentatively 
approved  lands  after  enactment  of  the  Alaska  Native 
Claims  Settlement  Act  are  entitled  to  protection  as 
valid  existing  rights  provided  such  interests  were  cre- 
ated before  the  unlisted  village  applied  for  eligibil- 
ity and  lands  were  withdrawn  for  it. 


Appeal  of  Eyak  Corp. , 


i*  ANCAB  277  (June  30,  1980) 

87  I.D. 


279 


Lands  tentatively  approved  for  conveyance  under 
the  Alaska  Statehood  Act  and  leased  by  the  State  of 
Alaska  pursuant  to  its  open-to-entry  lease  program 
prior  to  enactment  of  the  Alaska  Native  Claims  Settle- 
ment Act  must,  pursuant  to  Secretary's  Order  No.  3029 
(13  FR  55287  (1978)),  be  excluded  from  conveyance 
under  ANCSA  as  valid  existing  rights  leading  to  the 
acquisition  of  title. 

The  policy  expressed  in  Secretary's  Order  No.  3029 
is  applicable  to  all  lands  still  within  the  Depart- 
ment's jurisdiction,  even  if  the  decision  to  convey 
such  lands  pursuant  to  the  Alaska  Native  Claims  Settle- 
ment Act  was  issued  by  the  Bureau  of  Land  Management 
prior  to  publication  of  Order  No.  3029. 

Tentative  approval  of  land  selections  by  the 
State  of  Alaska  under  the  Statehood  Act  was  rescinded 
by  the  Bureau  of  Land  Management  to  permit  conveyance 
of  the  same  lands  to  a  Native  corporation  under  the 
Alaska  Native  Claims  Settlement  Act.   Subsequently, 
Secretary's  Order  No.  3029  found  that  third-party 
interests  leading  to  fee  title,  created  by  the  State 
in  such  lands,  were  valid  existing  rights  which  must 
be  excluded  from  conveyance  to  the  Native  corporation. 
Accordingly,  BLM  must  reinstate  tentative  approval  of 
the  State's  selection  of  such  lands  so  that  the  State 
is  able  to  grant  title  to  such  third  parties  as  contem- 
plated by  Order  No.  3029. 

i£E£ai_2i_Bruce_ McAllister,  4  ANCAB  294  (June  30,  1980) 

87  I.D.  286 

*£2eal_of_Nels_Pilskoa,  4  ANCAB  307  (July  8,  1980) 

AE££aI_°i_ilan_V.._  Hanson,  d    ANCAB  321  (July  24,  1980) 

AE£eal_of_Ci_E . _Sharp ,  4  ANCAB  328  (July  24,  1980) 

l£Eeal_of _Ray.mond_Ei_Koon ,  4  ANCAB  335  (July  24,  1980) 

*EEe4i_2i_§iate_of_Al ask a ,  4  ANCAB  3U2  (July  2a,  1980) 


Where  lands  tentatively  approved  for  conveyance 
under  the  Alaska  Statehood  Act  were  leased  by  the 
State  of  Alaska  pursuant  to  its  open-to-entry  lease 
program  prior  to  enactment  of  the  Alaska  Native  Claims 
Settlement  Act,  such  lands  must,  pursuant  to  Secre- 
tary's Order  No.  3029  (43  FR  55287  (1978)),  be  excluded 
from  conveyance  under  the  Alaska  Native  Claims  Settle- 
ment Act  because  the  leases  and  concurrent  purchase 
options  are  valid  existing  rights  leading  to  the 
acquisition  of  title. 

The  policy  expressed  in  Secretary's  Order  No.  3029 
is  applicable  to  all  lands  still  within  the  Department's 
jurisdiction,  even  if  the  decision  to  convey  such  lands 


ALASKA  NATIVE  CLAIMS,,  SETTLEMENT  ACT —  Con t i n ued 

CONVEYANCES — Continued 

Valid  |xisting_Bights — Continued 

Third-Party  Interests — Continued 

pursuant  to  the  Alaska  Native  Claims  Settlement  Act  was 
issued  ty  the  Eureau  of  Land  Management  prior  tc  publi- 
cation of  Order  No.  3029. 

Where  tentative  approval  of  land  selections  ty  the 
State  of  Alaska  under  the  Statehood  Act  was  rescinded 
by  the  Eureau  of  Land  Management  to  permit  conveyance 
of  the  same  lands  to  a  Native  corporation  under  the 
Alaska  Native  Claims  Settlement  Act,  and  subsequently 
Secretary's  Order  No.  3029  found  that  third-party 
interests  leading  to  fee  title,  created  by  the  State 
of  Alaska  in  such  lands,  were  valid  existing  rights 
which  must  te  excluded  from  conveyance  to  the  Native 
corporation,  the  Bureau  of  Land  Management  must  rein- 
state tentative  approval  of  the  State  of  Alaska's 
selection  of  such  lands  so  that  the  State  of  Alaska 
is  able  to  grant  title  to  such  third  parties  as  contem- 
plated by  Order  No.  3029. 


Appeal  of  State  of  Alaska ,  5 


ANCAB  <4  (Aug.  20,  1980) 

87  I.D.  366 


A££eal  of_Daniel_Bi_J!inn,  5  ANCAE  19  (Aug.  25,  1980) 

87  I.D.  372 

iI£eaI_2l_J!i.«alter_Johnson_et_al.  ,  5  ANCAB  32 
(Aug.  25,  T980f 

Appeal  of  Theodore  A.  Richards,  5  ANCAB  39  (Aug.  26, 
1980) 

i£E«al_of_Judith_P.  Hiller,  5  ANCAB  46  (Aug.  26. 
1980) 


Sec.  14(g)  of  ANCSA  mandates  identification,  in 
conveyance  documents  issued  pursuant  to  ANCSA,  of 
only  those  interests  issued  by  the  United  States  or 
the  State  of  Alaska.   Alleged  third-party  interests 
derived  from  sources  other  than  the  United  States  or 
the  State  of  Alaska  are  not  within  the  scope  of 
4  14  (g)  of  ANSCA. 

Departmental  policy  expressed  in  Secretary's 
Crder  No.  3029  and  converted  into  the  Departmental 
Manual  at  601  DM  2.3  and  2.4  does  not  require  the 
Eureau  of  Land  Management  to  identify  or  adjudicate 
alleged  third-party  interests  derived  from  sources 
other  than  the  Federal  Government  or  the  State  of 
Alaska. 

2etJ^n_Native_Corj:..,  5  ANCAB  197  (Apr.  14,  1981) 

88  I.D.  442 

letUjLJ!3ii ve_Cor£.  ,  5  ANCAB  212  (Apr.  15,  1981) 


The  existence  of  a  Revised  Statutes  Sec.  2477 
right-of-way  precludes  neither  the  reservation  of  an 
overlapping  i    17(b)  public  easement  nor  the  conveyance 
of  the  underlying  fee.   Such  reservation  or  conveyance 
does  not  affect  the  previously  existing  right-of-way. 

The  continued  existence  of  a  Revised  Statutes 
Sec.  2477  right-of-way  following  conveyance  of  the 
underlying  fee  interest  is  entirely  independent  of 
any  reservation,  pursuant  to  $  17(b),  of  a  public 
easement. 

Rights-of-way  granted  by  Revised  Statutes 
Sec.  2477  shall  be  identified  in  the  decision  to  issue 
conveyance  and  in  the  conveyance  document  in  the  same 
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■anner  as  other  third-party  interests  which  the  Bureau 
of  Land  Management  need  not  adjudicate. 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities,  5  AIICAB  307  (June  26,  198l""   88  I.D.  629 


The  Board  will  order  the  exclusion  of  a  disputed 
Dative  allotment  froa  the  conveyance  of  lands  pursuant 

to  the  Alaska  Native  clans  Settlement  Act  pending 
adjudication  of  the  disputed  allotment. 

Clara  Goodman,  6  AIICAB  17  (Aug.  5,  1981)  88  I.D.  718 

Timothy  Luke,  6  AIICAB  3U0  (Feb.  16,  1982)  89  I.D.  62 

Heirs  of  Jimaie  Walters.  6  AHCAB  352  (Feb.  16,  1982) 


Pursuant  to  the  Departmental  Hanual  601  DM  2, 
requirements  in  Secretary's  Order  Ho.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  not 
apply  to  unpatented  mining  claims  and  the  Bureau  of 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.   Pursuant  to  ANCSA  and 
Secretary's  Order  Ho.  3029,  as  amended,  lands  selected 
by  a  Hative  corporation  must  be  conveyed  by  the  Bureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 

When  an  unpatented  mining  claim  is  situated  with- 
in lands  selected  and  approved  for  conveyance  under 
AHCSA,  the  possessory  interest  of  the  mining  claimant 
is  protected  under  provisions  of  4  22  (c)  and  13  CFR 
2650.3-2  as  a  valid  existing  right  notwithstanding 
that  the  Bureau  of  Land  Management  has  not  adjudicated 
such  unpatented  mining  claims  prior  to  conveyance. 

2E22°Ji_I!°rtland_Cement  £2..'  6  ANCAB  65  (Aug.  25,  1981) 

88  I.D.  760 

Albert  Hanan  et  al;  J.  A.  Jack  and  Sons,  Inc.;  and 
Hemphill_Brothersx_Inci,  6  ANCAB  111  (Sept.  29,  1981) 


ALASKA  HATIVB  CLAIHS  SETTIEHEHT  ACT — Continued 

COHVEYAHCES — Continued 

Valid  Existing_Bights — Continued 

Third-Party  Interests — Continued 

t  22(c)  of  AHCSA  and  regulations  in  13  CFR  2650.3-2  (c) 
establish  a  time  limit  within  which  steps  must  be  taken 
to  proceed  to  patent. 

The  terms  of  «  22(c)  of  ANCSA  and  regulations  in 
<»3  CFR  2650. 3-2  (c)  requiring  that  the  owner  of  an  unpat- 
ented aillsite  location  must  proceed  to  patent  within  a 
time  limit  is  not  in  derogation  of  the  general  mining 
laws  which  contain  no  time  limit  within  which  a  mining 
claimant  needs  to  proceed  to  obtain  patent. 

Thus,  pursuant  to  601  DH  2,  requirements  in 
Secretary's  Order  Ho.  3029,  as  to  adjudication  of 
Federally  created  interests,  do  not  apply  to  unpatented 
mining  claims  and  the  Bureau  of  Land  Management  is  not 
required  to  adjudicate  mining  claims  before  conveyance. 
Pursuant  to  ANCSA  and  Secretary's  Order  Ho.  3029,  as 
amended,  lands  selected  by  a  Hative  corporation  must  be 
conveyed  by  ELM  notwithstanding  the  existence  of  an 
unpatented  mining  claim  within  such  lands  which  has  not 
been  adjudicated  for  validity  under  the  general  mining 
laws. 

When  an  unpatented  aillsite  location  is  situated 
within  lands  selected  and  approved  for  conveyance  under 
AHCSA,  the  possessory  interest  of  the  mining  claimant 
is  protected  under  provisions  of  *  22(c)  and  13  CFR 
2650.3-2  as  a  valid  existing  right  notwithstanding  that 
the  Bureau  of  Land  Management  has  not  adjudicated  the 
validity  of  such  millsite  prior  to  conveyance. 

United  States  Steel  Corp..  7  AHCAB  106  (June  17,  1982) 

89  I.D.  293 


when  the  State  of  Alaska  has  continued  operation 
of  facilities  on  an  Air  Navigation  Site  withdrawn  by 
Secretary's  Order  for  use  by  the  Territory,  but  has 
never  applied  for  the  land  under  Federal  law,  the 
State's  interest  in  the  ANS  is  protected  pursuant  to 
t  11(c)  (1)  of  AHSCA,  as  amended,  which  requires  the 
Native  corporation  to  convey  title  to  the  State, 
together  with  such  additional  acreage  and/or  easements 
as  are  necessary. 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
facilities,  7  jnCAB  157  (June  23,  1982)  "   89  I.D.  321 


The  interest  of  an  appellant-owner  in  a  millsite 
located  under  30  U.S.C  4  12(b)  and  situated  within 
lands  selected  by  a  Native  corporation  under  ANCSA, 
constitutes  a  location  under  the  general  mining  laws 
and  is  therefore  included  within  meaning  of  interests 
protected  under  the  provisions  of  4  22(c)  of  ANCSA. 

Pursuant  to  4  22(c)  of  ANCSA  the  interest  of 
the  owner  of  an  unpatented  aillsite  location  under 
30  U.S.C.  *  12(b)  does  not  constitute  any  impediment 
to  the  Bureau  of  Land  Management  conveying  the  legal 
title  of  the  same  lands  to  a  selecting  Native  corpora- 
tion. 

Pursuant  to  <,    22(c)  of  ANCSA  and  regulations  in 
13  CFR  2650.3-2  (c),  the  Bureau  of  Land  Management  may 
convey  title  to  lands  selected  by  a  Native  corporation 
without  excluding  those  lands  situated  within  an  unpat- 
ented millsite  location  under  provisions  of  30  U.S.C. 
4  12(b)  . 

The  owner  of  an  unpatented  aillsite  location 
situated  within  lands  selected  by  a  Native  corporation 
under  ANCSA  is  not  denied  any  interests  acquired  under 
30  U.S.C.  4  12(b)  notwithstanding  that  the  provisions  of 


2177,  Congress  made  a  grant  of 
became  effective  only  upon  valid 
ant,  and  where  the  Bureau  of  Land 
ited  from  adjudicating  the  right- 
whether  it  is  valid  and  has  there- 

the  aeaning  of  4  11(g)  of  ANCSA, 
Is  of  State  of  Alaska  and  Seldovia 
2  ANCAB  1,  81  I.D.  319  (1977)"" 
equiring  identification  of  valid 
he  conveyance  document  is  net 
177  rights-of-way. 

Where  the  Bureau  of  Land  Management  seeks  to 
reserve  a  4  17(b)  public  easement  over  an  existing  road 
constructed  by  the  State  of  Alaska  and  claimed  by  the 
State  as  an  R.S.  2177  right-of-way,  the  conveyance 
documents  shall  contain  a  provision  specifying  that  the 
reserved  public  easement  is  subject  to  the  claimed 
R.S.  2177  right-of-way,  "if  valid." 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
Facilities  (Cn  Reconsideration)  ,  7  ANCAE  188  "(June  21, 
1982)  89  I.D.  316 
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ALASKA  NATIVE  CLAIMS  SETTLBHBNT  ACT — Continued 

CONVEY ANCES--Continued 

Valid  Existing_Bights--Continued 

Third-Party  Interests —  Continued 

Sec.  22(c)  of  the  Alaska  Dative  Claiis  Settlement 
Act  permits  the  conveyance  of  land  that  is  subject  to 
unpatented  lining  clans  located  prior  to  Aug.  31, 
1971,  to  a  regional  Native  corporation.   The  possessory 
interest  of  the  lining  claimant  in  the  claiis  is  pro- 
tected, although  liiited,  as  a  valid  existing  right  by 
sec.  22(c)  and  43  CFR  2650.3-2. 


Theodgre_Ji_ Aliasj ,  69  IBLA  160  (Dec.  13,  1982) 

89  I.D. 


619 


Federal  land  occupied  by  a  municipally  operated 
utility  pursuant  to  a  license  from  the  Federal  Power 
Coaiission  lay  be  conveyed  to  a  Native  corporation 
selecting  such  land,  subject  to  such  license.   Lands 
occupied  by  the  utility  are  not  excluded  froi  the 
interim  conveyance  describing  them. 

Ketchikan  Public  Otilities,  79  IBLA  286  (Bar.  20,  1984) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT , ACT — Continued 

CONVEYANCES — Continued 

Village  Conveyances — Continued 

Where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claiis,  the  Bureau  of  Land  Ranageoent  is  not  required 
to  identify  unpatented  lining  claiis  on  the  lands  to  be 
conveyed. 


Doton.  Ltd.  (On  Beconsideration) .  77  IBLA  219  (Nov. 
198  37 


28, 


Dnder  43  CFR  2650.3-2(c),  mineral  patent  applica- 
tions lay  continue  to  be  filed  after  Dec.  18,  1976,  on 
land  selected  by  village  or  regional  corporations  until 
such  land  is  actually  conveyed.   Sec.  22  (c)  of  Alaska 
Native  Claiis  Settlement  Act,  43  U.S.C.  «  1621(c) 
(1976),  prohibits  the  filing  of  such  an  application 
after  Dec.  18,  1976,  only  if  the  land  had  been  conveyed 
before  the  patent  application  was  filed. 

Doyon.  Ltd..  HINT.  Ltd.  (On  Beconsideration).  78  IBLA 
327  (Jan.  24,~1984) 


BLM  may  properly  approve  land  for  interim  con- 
veyance to  a  Native  village  corporation  subject  to 
certain  third-party  interests,  if  valid,  and  thereby 
reserve  the  question  of  whether  those  interests  con- 
stitute valid  existing  rights  under  sec.  It  (g)  of 
ANCSA,  as  amended,  43  U.S.C.  «  1613(g)   (1982). 

Okpeagvik  Inupiat  Corp..  81  IBLA  222  (June  6,  1984) 


Under  sec.  1427(e)  (3)  (A)  of  the  Alaska  Rational 
Interest  Lands  Conservation  Act,  94  Stat.  2525, 
Ayakulik,  Inc.,  a  village  corporation,  is  entitled  only 
to  the  available  lands  within  the  "one  mile  square" 
exclusion  of  Public  Land  Order  No.  1634. 

Ayakulik.  Inc..  82  IBLA  80  (July  17,  1984) 


DEFINITIONS 


Village  Conveyances 

Where  an  application  for  a  regional  land  selection 
does  not  exclude  unpatented  lining  claims  as  provided 
in  43  CFR  2651.4(e),  the  Bureau  of  Land  Management  is 
not  required  to  identify  or  to  adjudicate  unpatented 
lining  claiis  on  the  lands  to  be  conveyed  if  no  contest 
has  been  filed  by  the  applicant  pursuant  to  43  CFR 
4.450  as  provided  in  43  CFR  2650.3-2(a). 


General lj 


So2°I!i_I:td.  ,    74    IBLA    139     (July    6,    1983) 


90  I.D.  289 


Where  selection  of  lands  for  conveyance  to  a 
Native  Alaska  corporation  includes  unpatented  mining 
claims,  the  Bureau  of  Land  Hanagement  is  not  required 
to  identify  or  to  adjudicate  unpatented  mining  claims 
on  the  lands  to  be  conveyed,  nor  is  it  required  to 
search  state  records  to  ascertain  the  existence  of 
such  claims. 

fi2Z22j._L  £  2i .  74  IBLA  281  (July  25,  1983) 

E2I2Bi_tliix_«l]!i:i_I: t d_.  ,  75  IBLA  65  (Aug.  10,  1983) 


The  Alaska  Native  Claims  Settlement  Act  provides 
that  a  Native  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.   The  language  is  imperative,  not  permissive. 
If  land  within  the  "core"  township  is  available  for 
selection,  it  must  be  selected. 

Ck2latilE2!it2x_Ia£i»  75  IB1»  242  (Aug.  24,  1983) 


Natl 

dent 

all 

sur  v 

wher 

prox 

the 

boun 

neig 

con 


To  e 
ve  gr 
s  in 
membe 
eyed, 
e  the 
imit  y 
153  a 
darie 
hbori 
unity 


statl 
oup  m 
the  1 
rs  of 

home 
re  we 
the 
cres 
s,  as 
ng  ar 

resi 


ish  its  eligibility  to  select  lands  a 
ust  constitute  a  majority  of  the  resi- 
ocality.   Where,  on  the  critical  date, 

the  Native  group  resided  on  a  patented, 
stead  in  a  community  or  neighborhood 
re  other  residents  in  relatively  close 

census  or  tally  lay  not  be  limited  to 
within  the  confines  of  the  homestead 

the  "locality"  must  include  the 
ea  within  which  the  other  persons  of  the 
ded. 


Tanalian,  Inc..  et  al..  75  IBLA  316  (Aug.  30,  1983) 


Federal  Installation 

An  agreement  between  selecting  Native  corporations 
and  a  Federal  agency,  on  lands  actually  used  by  the 
Federal  agency,  cannot  be  enforced  in  lieu  of  a  i  3(e) 
determination  by  the  Bureau  of  Land  Management  to  com- 
pel conveyance  to  the  Native  corporations  in  accord 
with  the  agreement.   ANCSA  by  clear  language  in  «  3(e) 
mandates  a  Secretarial  determination.   While  the  Secre- 
tary may  delegate,  he  may  not  be  compelled  to  relinquish 
his  statutory  duty  to  third  parties. 

Where  the  required  $  3(e)  determination  is  crucial 
to  conveyance,  where  the  affected  Federal  agency  and  all 
affected  Native  corporations  agree  on  the  identification 
of  lands  actually  used  by  the  agency,  where  the  record 
discloses  no  inconsistency  between  the  agreement  and 
I    3(e),  where  the  determination  has  already  beeD  delayed 
for  a  significant  period  of  time  by  the  lack  of  imple- 
menting regulations  and  the  date  of  publication  of  final 
regulations  cannot  be  ascertained,  the  Bureau  of  Land 
Management  lay  make  a  $  3(e)  determination,  relying  on 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

DEFINITIONS — Continued 

Federal  InstallaJion--Continued 

the  parties'  agreenent  for  factual  data,  in  the  absence 
of  final  regulatory  guidelines. 

*£De^_of_Paua-Viki_InciJ._Ltdi,  5  ANCAB  59  (Sept.  24, 
1980)  "  87  I.D.  422 


Where  the  Alaska  Railroad  claims  use  of  a  tract  of 
land  and  thus  nominally  meets  the  definition  of  the 
term  "holding  agency"  in  43  CFR  2655.0-5  (a),  and  where 
factual  and  legal  questions  relating  to  the  issue  of 
whether  the  railroad  actually  used  the  land  as  claimed 
have  not  yet  been  determined  by  the  BLM,  the  Board  con- 
cludes that  a  finding  on  whether  the  ARR  is  the  hold- 
ing agency  is  properly  an  initial  part  of  the  $  3(e) 
determination  to  be  made  ty  BLM  if  a  remand  is  ordered. 

Alaska  Railroad.  7  ANCAB  8  (Bar.  26,  1982)  89  I.D.  118 


"Federal  installation."   The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a  nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a  license  issued  by 
the  Federal  Power  Commission,  is  not  a  "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  43  U.S.C.  «  1602(e)  (1976). 

A  licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a  "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 

___ chik an_P ubli c_U t i li t ies ,  79  IBLA  286  (Bar.  20,  1984) 


BLM  may  properly  include  all  land  actually  used  in 
connection  with  the  administration  of  a  Federal  instal- 
lation during  the  period  of  time  that  the  land  was 
available  for  selection  by  the  dative  village  corpora- 
tion when  defining  land  excluded  from  an  interim  con- 
veyance to  a  Native  village  corporation  under 
sec.  3(e)  of  ANCSA,  as  amended,  43  U.S.C.  §  1602(e) 
(1982) ,  regardless  of  whether  the  Federal  agency  may 
thereafter  contemplate  relocation  of  the  installation. 

0k£ea3vik_Inu£iat_Cor£i,  81  IBLA  222  (June  6,  1984) 


Frivolous  Appeal 

Where  regulations  in  43  CFR  2655.4(b)  provide  that 
the  Board  must  remand  an  appeal  to  the  Bureau  of  Land 
Management  for  a  *  3(e)  determination  unless  the  appeal 
is  found  to  be  "frivolous,"  and  the  term  "frivolous"  is 
not  defined  in  such  regulations,  the  Board  will  find 
the  appeal  frivolous  only  if  the  appellant  can  make  no 
rational  argument  on  the  law  or  facts  in  support  of  his 
claim. 

Where  the  Alaska  Railroad  raises  issues  of  fact 
and  law,  which  were  addressed  for  the  first  time  in 
regulations  implementing  $  3(e)  of  ANCSA,  and  the 
Bureau  of  Land  Management  has  not  yet  made  a  $  3 (e) 
determination  on  the  lands  in  dispute,  the  railroad's 
appeal  is  not  frivolous  and  the  appeal  will  be 
remanded  to  the  Bureau  of  Land  Management  for  consid- 
eration of  these  issues  in  a  *  3(e)  determination. 

*!__*____ il road ,  7  ANCAB  8  (Mar.  26,  1982)  89  I.D.  118 


ALASKA  NATIVE  CLAIHS  SETTHflBNT  »CT— Continued 

DEFINITIONS — Continued 

Holding,  igency 

Where  the  Alaska  Railroad  claims  use  of  a  tract  of 
land  and  thus  nominally  meets  the  definition  of  the 
term  "holding  agency"  in  43  CFR  2655. 0-5  (a),  and  where 
factual  and  legal  questions  relating  to  the  issue  of 
whether  the  railroad  actually  used  the  land  as  claimed 
have  not  yet  been  determined  by  the  BLM,  the  Board  con- 
cludes that  a  finding  on  whether  the  ARR  is  the  hold- 
ing agency  is  properly  an  initial  part  of  the  $  3  (e) 
determination  to  be  made  by  BLM  if  a  remand  is  ordered. 

Alaska  Railroad.  7  ANCAB  8  (Mar.  26,  1982)  89  I.D.  118 


"Federal  installation."   The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a  nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a  license  issued  by 
the  Federal  Power  Commission,  is  not  a  "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  43  U.S.C.  4  1602(e)  (1976). 

A  licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a  "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 

Ketchikan_Public_Otilities,  79  IBLA  286  (Mar.  20,  1984) 


Public_La nds 

Generally 

The  Department  of  the  Interior  under  provisions 
of  ANCSA  and  regulations  in  43  CFR  has  both  the 
authority  and  responsibility  to  determine  which  lands, 
including  submerged  lands,  are  "public  lands"  within 
the  definition  of  *  3(e)  of  ANCSA  and  are  therefore 
available  for  selection  by  a  Native  corporation. 

Doyon,  Ltd.  and  State  of  Alaska,  5  ANCAE  324 

(June  26,  1981)~  88  I.D.  636 


The  Bureau  of  Land  Management  under  provisions  of 
ANCSA  and  regulations  in  43  CFR  has  both  the  authority 
and  responsibility  to  determine  which  lands,  including 
submerged  lands,  are  "public  lands"  within  the  defini- 
tion of  $  3(e)  of  ANCSA  and  are  therefore  available 
for  selection  by  a  Native  corporation. 

_2________»  5  ANCAB  368  (July  27,  1981) 

_2_S_ j_ 1 1 d_.  ,  6  ANCAB  27  (Aug.  19,  1981) 

_°_°_____i_.  6  ANCAB  32  (Aug.  19,  1981) 

Gana-a'  Yoo,  Ltd..  6  ANCAB  45  (Aug.  24,  1981) 

_________________»  6  ANCAB  50  (Aug.  24,  1981) 

__________________  6  ANCAB  55  (Aug.  24,  1981) 

Doyon  Ltd..  6  ANCAB  60  (Aug.  24,  1981) 

________  ___  •    6  ANCAB  219  (Dec.  14,  1981)     88  I.D.  1086 

Boyj2S.i_.Liii •    6  *NCAB  242  (Dec.  16,  1981)    88  I.D.  1105 

Doyon,  Ltd.  and  HTNT,  Ltd.,  6  ANCAB  270  (Jan.  25, 
1982)  89  I.D.  1 


Doyon,, Ltd..  6  ANCAB  364  (Feb.  24,  1982) 
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Public_Lands--Continued 

Generally-- Continued 

"Public  lands"  as  defined  by  $  3(e)  of  the  Alaska 
Native  Claims  Settlement  Act  do  not  include  lands  iden- 
tified lor  selection  by  the  State  of  Alaska  prior  to 
Jan.  17,  1969. 

Dojoni_Ltdi,  6  ANCAB  95  (Sept.  28,  1981)    88  I.D.  886 

2°  Y.2E.i._kt  d  .. ,  b  ANCAB  129  (Oct.  22,  1981) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

DEFINITIONS — Continued 

Public_Lands--Continued 

Generally- -Continued 

are  actually  used  in  connection  with  the  administra- 
tion of  a  Federal  installation  and,  thus,  not  avail- 
able for  Native  selection  under  sec.  3(e)  of  the 
Alaska  Native  Claims  Settlement  Act. 

Federal  Aviation  Administration.  Paug-Vik.  Inc.,  Ltd., 
State  of  Alaska,  83  IBLA  382  (Nov.  20,  1984) 


where  the  Bureau  of  Land  Management  under  regula- 
tions in  43  CFR  2650.0-5(g)  or  43  CFR  2650.5-l(b)  makes 
administrative  determinations  of  navigability  for  the 
purpose  of  conveying  title  to  submerged  lands,  and 
where  title  to  such  lands  could  pass  to  the  State  of 
Alaska  or  to  a  Native  corporation,  but  cannot  pass  to 
the  appellant,  the  appellant's  property  interest  in 
other  lands  is  not  affected  by  such  navigability 
determination,  and  he  lacks  standing  to  raise  issues 
of  navigability  on  appeal. 


Mai£_Hanni,  6  ANCAB  307  (Jan.  28,  1982) 


89  I.D.  14 


"Federal  installation."   The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a  nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a  license  issued  by 
the  Federal  Power  Commission,  is  not  a  "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  43  U.S.C.  $  1602(e)  (1976). 

A  licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a  "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 

JS£tchikan_Public_U  till  ties,  79  IBLA  286  (Mar.  20,  1984) 


BLM  may  properly  include  all  land  actually  used  in 
connection  with  the  administration  of  a  Federal  instal- 
lation during  the  period  of  time  that  the  land  was 
available  for  selection  by  the  Native  village  corpora- 
tion when  defining  land  excluded  from  an  interim  con- 
veyance to  a  Native  village  corporation  under 
sec.  3(e)  of  ANCSA,  as  amended,  43  U.S.C.  $  1602(e) 
(1982) ,  regardless  of  whether  the  Federal  agency  may 
thereafter  contemplate  relocation  of  the  installation. 

Ukp_eaavik_Inup.iat_CorEi,  81  IBLA  222  (June  6,  1984) 


"Public  lands"  available  for  selection  by  a  Native 
village  corporation  under  the  Alaska  Native  Claims 
Settlement  Act  do  not  include  the  smallest  practicable 
tract  of  land  actually  used  by  a  Federal  agency  in  con- 
nection with  the  administration  of  an  installation  or 
facility.   43  U.S.C.  $  1602(e)  (1982).   Although  such 
land  need  not  necessarily  be  improved  on  Dec.  18,  1971, 
the  land  must  be  in  actual  use  on  that  date  and  through- 
out the  selection  period.   Land  which  is  the  subject 
of  planning  or  which  is  held  for  future  use  does  not 
qualify  and,  hence,  is  available  for  selection. 

The  status  of  a  withdrawal  of  public  domain  is  not 
dispositive  of  the  question  of  whether  Federal  lands 


Department  of  the  Interior  Instructions. 
44  L.C.  513  (1916) 

Construction  and  maintenance  of  an  authorized 
Federal  improvement  on  public  lands  under  principles  of 
Department  of  the  Interior  Instructions,  44  L.D.  359 
(1915)  and  44  L.D.  513  (1916),  does  not  cause  an  appro- 
priation of  land  affected  and  thus  does  not  affect  the 
right  of  selection  by  a  Native  corporation  under  the 
provisions  of  ANCSA. 

Inasmuch  as  the  Federal  interest  in  an  improve- 
ment constructed  and  maintained  on  public  land  pursuant 
to  Instructions,  44  L.D.  513  (1916),  does  not  effect  a 
segregation  cf,  nor  is  it  an  interest  in,  the  land  it- 
self, but  is  limited  to  the  improvement,  it  cannot  be 
considered  as  a  possible  exception  to  being  "public 
land"  within  meaning  of  4  3 (e) (1)  of  ANCSA. 

Where  the  record  is  uncontested  and  supports  a 
factual  finding  that  the  United  States  no  longer  uses 
or  needs  an  improvement  pursuant  to  the  principles  of 
Instructions,  44  L.D.  513  (1916),  the  Board  can  accept 
a  stipulation  by  the  parties  to  remove  the  reservation 
of  interest  from  a  conveyance  document. 

Doyon,  Ltd.,  5  ANCAB  77  (Oct.  10,  1980)      87  I.D.  480 


Withdrawal_for_National  Defense  Purposes 

The  phrase  "national  defense  purposes"  is  not  a 
term  of  art  and  does  not  have  a  precise  legal  meaning, 
but  is  a  broadly  inclusive  descriptive  term. 

where  neither  the  express  language,  nor  the  legis- 
lative history  of  ANCSA  draws  any  distinction  between 
withdrawals  "for  national  defense  purposes"  and  with- 
drawals for  military  reservations  or  other  military 
uses,  a  withdrawal  for  use  of  the  Department  of  the 
Army  for  terminal  facilities  in  connection  with  a  pe- 
troleum products  pipeline  system  is  considered  to  be  a 
withdrawal  "for  national  defense  purposes"  within  the 
meaning  of  «  11(a)  (1)  of  ANCSA. 

In  determining  whether  a  national  defense  with- 
drawal, within  the  meaning  of  $  11(a)  (1)  of  ANCSA, 
existed  on  Dec.  18,  1971,  only  the  formal  legal  status 
of  the  withdrawal  may  be  considered,  and  it  is  immate- 
rial whether  the  purpose  of  the  withdrawal  has  been 
fulfilled  or  whether  the  actual  use  to  which  the  land 
is  put  has  changed. 

ANCSA  does  not  give  the  Secretary  of  the  Interior 
the  authority  to  make  factual  determinations  as  to  the 
actual  use  of  land  which  is  withdrawn  for  national  de- 
fense purposes,  resulting  in  removal  of  such  land  from 
the  protection  of  the  exception  for  national  defense 
purpose  withdrawals  in  $  11(a)  (1)  of  ANCSA. 


Appeal  of  Tanacross.  Inc. 


4  ANCAB  173  (Apr.  7,  1980) 

87  I.D.  123 


appeal  of  Nortbway. Natives.  Inc. 
19807 


4  ANCAB  207  (Apr.  21, 
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Lands  affected  by  construction  and  maintenance 
of  a  linear  pipeline  under  principles  of  Instructions, 
44  L.D.  513  (1916),  are  not  "lands  withdrawn  or  re- 
served for  national  defense  purposes"  within  the  lean- 
ing of  the  exception  in  «  11(a)  (1)  of  ANCSA. 


Doyoni_ L td^. ,  S  ANCAB  77  (Cct.  10,  1980) 
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(2)  (i)),  but  the  record  does  not  support  use  by  "snow- 
mobiles, two  and  three-wheel  vehicles,  and  snail  all- 
terrain  vehicles  (less  than  3,000  lbs.  G.V.W.)."   Id. 

N°li]!»^l_l§ii2§§x_Iil£ii_Doion_Ltda,  69  IBLA  219 

(Dec.  17,  19827  89  I.E.  6U2 


)7  I.D.  480 


Where  a  public  land  order  withdraws  lands  under 
the  jurisdiction  of  the  Bureau  of  Land  Management  as  a 
source  of  materials  for  use  in  construction  and  lain- 
tenance  of  Pederal  projects,  and  the  Alaska  Railroad  is 
not  indicated  expressly  in  the  public  land  order  as  an 
agency  benefiting  from  the  withdrawal,  the  Bailroad 
cannot  invoke  the  national  defense  exception  in  *  11(a) 
of  ANCSA  to  defeat  Native  selection  of  the  withdrawn 
lands. 

»la§ka_Railrgad,  7  ANCAB  8  (Mar.  26,  1982)  89  I.D.  118 


DISENROLLMENT 

Hetlakatla_Natives 

The  provisions  of  the  Alaska  Native  Claims 
Settlement  Act  specifically  exclude  members  of  the 
Metlakatla  Tribe  of  the  Annette  Islands  Reserve  from 
benefits  under  the  Act.   Hhere  appellant  and  her 
children  periodically  resided  at  Metlakatla,  accepted 
benefits  from  the  Metlakatla  Tribe  as  tribal  members, 
were  enrolled  members  since  1968,  and  did  not  initiate 
efforts  to  terminate  tribal  membership  until  1974, 
appellants  were  enrolled  members  of  Metlakatla  within 
the  meaning  of  the  Alaska  Native  Claims  Settlement  Act 
and  were  properly  excluded  from  enrollment  under  the 
Act. 

Corinne  Mae  Howell  S  Her.Minpr  Children,  Gary  Arnold 
Howell,  Richard  Dewayne  Howell,  and  Darcy  Lynn  Howell 
2!i_United_States,  9  IBIA  3  (June~ll,~198lj"  88  ITd.  575 


Exclusion  of  appellant  members  of  the  Metlakatla 
Community  from  benefits  under  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  held  not  to  be  precluded 
by  a  contrary  result  reached  in  a  prior  Administrative 
Law  Judge's  decision  in  a  similar  case.   The  determi- 
nation by  the  agency  factfinder  in  the  separate  but 
similar  situation  is  not  binding  upon  the  Board  of 
Indian  Appeals,  which  renders  final  decision  for  the 
Department  in  disenrollment  appeals  referred  on  appeal 
to  the  Board. 

Corinne  Mae  Howell  S  Her  Minor  Children  Gary  Arnold 

Howell,  Richard  Dewayne  Howell,  and Darcj[_L.y_n.n_Howell 

IIZSSAied-l t a tes ,  9  IBIA  70  (Sept.  9,  1981)  88  I.D.  822 


EASEMENTS 

Generally 

There  is  no  requirement  in  the  Alaska  Native 
Claims  Settlement  Act  easement  regulations  that  all  of 
the  standard  uses  described  for  25-foot-wide  trails  be 
allowed  in  every  easement  reservation.   To  the  con- 
trary, the  regulations  specifically  permit  variances 
from  standard  uses  "when  justified  by  special  circum- 
stances."  43  CFR  2650.4-7  (a)  (4)  .   In  this  case,  the 
evidence  supports  the  use  of  easement  14  for  "travel  by 
foot,  dogsleds,  [and]  animals"  (43  CFR  2650.4-7(b) 


Hhere  a  Native  corporation  contends  on  appeal 
alternatives  exist  to  easements  reserved  across  Native 
land  selections  made  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act,  the  burden  lies  upon  the  cor- 
poration to  show  that  the  alternatives  proposed  are 
reasonable. 

Evidence  offered  to  show  use  of  a  Native  selection 
for  transportation  purposes  after  1977,  was  properly 
admitted  as  relevant  to  an  issue  raised  by  appellant 
concerning  the  existence  of  alternative  easement  sites, 
even  though  the  evidence  of  use  after  Dec.  18,  1976, 
could  not  be  considered  to  determine  the  separate  issue 
concerning  whether  there  was  present  existing  use  of 
land  prior  to  Dec.  18,  1976. 

Evidence  of  use  of  a  reserved  transportation  ease- 
ment for  other  uses  does  not  tend  to  invalidate  the 
easement,  where  it  appears  there  was  also  actual  use  of 
the  area  for  transportation  purposes. 

Where,  by  regulation,  a  site  easement  for  parking 
in  connection  with  a  transportation  easement  is  limited 
in  extent  to  1  acre,  no  greater  area  than  1  acre  may  be 
reserved. 

Go  1  d.belt^^nc..  ,  74  IBLA  308  (July  27,  1983) 


Sec.  17(b)  (3)  of  ANCSA  directs  the  Secretary  of 
the  Interior,  after  consultation,  to  reserve  such 
public  easements  as  he  determines  are  necessary.   In 
making  easement  reservations,  the  Secretary  must 
adhere  to  the  specific  selection  criteria  set  forth 
in  sec.  17(b)  (1)  of  ANCSA. 

Sta_te_of  _  j  Xa  s  k  a  ,  79  IBLA  335  (Mar.  22,  1984) 


If  BLH  determines  that  a  waterway  through  land 
to  be  conveyed  pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  is  a  "major  waterway,"  as  defined  in 
43  CFR  2650.0-5(0),  ELM  must  reserve  in  the  land  con- 
veyance such  public  easements  at  periodic  points  along 
the  waterway  as  are  reasonably  necessary  to  facilitate 
proper  public  use  of  the  waterway  after  the  conveyance. 

State  of  Alaska,  81  IBLA  7  (May  14,  1984) 


Access 

Sec.  17(b)(2)  of  ANCSA  protects  the  private  right 
of  access,  provided  for  under  existing  law,  to  any 
valid  right  recognized  by  ANCSA. 

Sec.  17  (b)  (2)  of  ANCSA  assures  that  persons  who 
have  valid  existing  uses  do  not  lose  access  rights 
because  of  the  public  easements  provided  by  4  17(b)  (1). 
The  private  right  of  access  provided  to  holders  of 
valid  existing  rights  pursuant  to  *  17(b)  (2)  of  ANCSA 
is  separate  from  the  right  provided  ty  »  17(b)  (1)  of 
public  access  routes.   An  individual  claiming  standing 
to  appeal  a  public  easement  decision  must  assert  public 
use  of  the  desired  easement  to  distinguish  it  from  a 
private  access  right  under  $  17(b)  (2).   However,  the 
possibility  of  protection  under  «  17(b)  (2)  does  not 


102 


A L&SK A_NATI VE_CL AIMS_SETTL£H ENT_ ACT — Cont  i  nued 

EAS EH ENTS- -Continued 

Access- -Continued 

preclude  the  holder  of  a  property  interest  from  asser- 
ting that  an  easement  decision  affects  his  interest  so 
as  to  meet  the  standing  requirements  of  13  CFR  1.902. 

Patrici a_a nd_»illiam_ Nor d mark,  6  ANCAB  157  (Nov.  30, 

1981)  "  88  I.D.  1026 


Since  the  purpose  of  a  {  17(b)  (1)  easement  is  to 
provide  public  access  across  Native  lands  to  public 
lands,  such  an  easement  necessarily  affects  lands  other 
than  those  to  be  conveyed.   A  member  of  the  public  who 
claims  a  private  interest  in  land  outside  the  convey- 
ance, in  asserting  standing  to  appeal  a  s  17(b)  (1) 
easement  decision,  may  rely  on  this  private  holding  as 
a  property  interest  affected  within  the  meaning  of 
regulations  in  1 3  CFR  1.902. 

Where  access,  by  appellant  and  members  of  the 
public,  from  a  public  airport  to  appellant's  property 
and  adjacent  public  lands  is  dependent  upon  use  of  a 
water  body,  and  upon  access  to  the  water  body  by  a 
public  easement,  then  the  appellant's  property  interest 
is  affected  by  failure  to  reserve  such  a  public  access 
easement . 

Where  determination  of  a  lake's  status  as  a  major 
waterway  is  relevant  to  reservation  of  public  access 
easements  to  the  lake,  and  the  appellant's  assertions 
regarding  public  use  of  the  lake,  made  in  connection 
with  an  attempt  to  appeal  navigability  determinations, 
are  equally  relevant  to  the  question  of  whether  the 
lake  is  a  major  waterway,  then  the  appellant  may 
attempt  to  prove  that  the  lake  is  a  major  waterway  in 
order  to  justify  reservation  of  the  public  access 
easement  he  seeks. 


Walt_Hanni,  6  ANCAB  307  (Jan.  28,  1982) 


89  I.D.  la 


Since  the  purpose  of  a  4  17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  the  Board  has  concluded  that  a  %  17(b)  (1) 
easement  necessarily  affects  lands  other  than  those  to 
be  conveyed.   Therefore,  a  member  of  the  public  who 
claims  a  private  interest  in  land  other  than  the  land 
to  be  conveyed,  in  asserting  standing  to  appeal  a 
»  17(b)  (1)  easement  decision,  may  rely  on  this  private 
holding  as  his  or  her  "property  interest"  affected 
within  the  meaning  of  13  CFR  a. 902. 

Where  access  by  appellant  to  appellant's  property 
is  dependent  upon  use  of  a  water  body,  and  upon  access 
to  the  water  body  by  a  public  easement,  then  the  appel- 
lant's property  interest  is  affected  by  failure  to 
reserve  such  a  public  access  easement. 

Where  determination  of  a  lake's  status  as  a  major 
waterway  is  relevant  to  reservation  of  public  access 
easements  to  the  lake,  and  the  appellant  has  appealed 
the  Bureau  of  Land  Management's  failure  or  refusal  to 
reserve  a  trail  easement  to  the  lake,  and  appellant's 
assertions  indicate  some  possibility  that  the  lake  is  a 
major  waterway,  then  the  appellant  may  attempt  to  prove 
that  the  lake  is  a  major  waterway  in  order  to  justify 
reservation  of  the  public  access  easement  he  seeks. 

In  the  absence  of  any  indication  that  a  water  body 
is  a  major  waterway,  where  appellant  lacks  standing  to 
appeal  the  navigability  of  the  water  body,  and  where 
appellant  has  thus  failed  to  indicate  that  the  absence 
of  an  easement  in  any  way  affects  access  between  his 
land  and  public  lands  or  a  major  waterway,  an  appellant 
will  be  found  to  lack  standing  to  appeal  that  particu- 
lar easement. 

Where  appellant's  land  is  surrounded  by  Rative- 
selected  lands,  and  the  only  means  of  access  by  appel- 
lant and  members  of  the  public  to  appellant's  land  and 
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public  lands  beyond  the  Native  selections  is  ty  a 
public  road,  the  failure  of  the  Bureau  of  Land  Manage- 
ment to  reserve  a  public  access  easement  for  such  road 
adversely  affects  the  appellant's  property  interest  so 
as  to  confer  standing  under  13  CFR  4.902  to  appeal  the 
lack  of  such  an  easement.  Appellant's  property  inter- 
est is  similarly  affected  by  BLM's  failure  to  reserve 
a  site  easement  providing  access  from  appellant's  land 
to  submerged  lands  underlying  navigable  waters. 

E£iiD_Ki_2er ry ,  7  ANCAB  63  (May  19,  1982)   89  I.e.  212 


The  regulations  contain  safeguards  to  guarantee 
the  public  access  to  the  public  domain  via  easements 
across  Native-selected  lands  so  that  other  than  present 
existing  uses  of  the  public  domain  may  be  enjoyed.   At 
13  CFR  2650.4-7  (a)  (3)  it  is  provided  that  a  public 
easement  may  be  reserved  absent  a  demonstration  of 
present  existing  use  if,  among  other  things,  there  is 
no  reasonable  alternative  route  available  or  if  the 
public  easement  is  for  access  to  an  isolated  tract  or 
area  of  publicly  owned  land. 

Northway  Natives,  Inc..  Doyon  Ltd..  69  IBLA  219 

(Dec.  177  1982)  89  I.D.  642 


Pursuant  to  U3  CFR  2650.1-7  (b)  ,  a  transportation 
easement  for  public  access  may  not  be  reserved  across 
Native  lands  where  there  exists  a  reasonable  alterna- 
tive route  of  transportation  across  publicly  owned 
lands.   Where  the  reasonableness  of  an  alternate  route 
is  put  in  dispute  and  the  facts  of  record  are  insuffi- 
cient to  find  that  a  BLM  decision  not  to  reserve  an 
easement  based  on  that  route  is  supported  by  a  rational 
basis,  this  Eoard  has  the  discretionary  authority  to 
order  a  hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  to  13  CFR  1.115. 

State_of_Alaska,  71  IBLA  256  (Mar.  21,  1983) 

DOioni_Ltd._JCn_Reconsiderationl,  77  IBLA  219  (Nov.  28, 
198  37 


A  regional  land  selection  conveyance  must  reserve 
access  easements  to  any  isolated  tract  of  publicly 
owned  land  and  public  access  easements  may  be  ter- 
minated only  after  an  opportunity  for  public  hearing 
or  comment.   Therefore,  it  is  not  proper  to  provide  in 
a  conveyance  for  the  automatic  termination  of  such 
easements. 


£2i°J!i_ti^.  71»  IELA  139  (July  6,  1983) 


90  I.D.  289 


Sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a  selection 
of  lands  by  a  Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a  full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection. 

Where  it  appears  from  the  record  that  the  easement 
reserved  crosses  patented  lands  (inholdings)  over  which 
the  Bureau  of  Land  Management  has  no  authority  to  grant 
the  right  of  access,  the  case  will  be  remanded  for  sur- 
vey of  the  inholdings  to  ascertain  any  conflict  with 
the  easement  and  consideration  of  the  feasibility  of 
routing  the  reserved  easement  around  the  inholdings. 

State_of_ Alaska,  71  IBLA  275  (July  25,  1983) 
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BLM  nay  properly  reserve  a  site  easement  pursuant 
to  sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act,  as  amended,  13  U.S.C.  «  1613(a)   (1982),  where  the 
easement  is  reasonably  necessary  to  guarantee  a  full 
right  of  public  use  because  there  are  no  reasonable 
alternative  sites  on  publicly  owned  land  which  likewise 
guarantee  such  use,  e.j.,  where  the  suggested  alterna- 
tive sites  are  within  a  bonbing  range  under  the  juris- 
diction of  the  Department  of  the  Air  Force. 

Toahotthele^CorE^ ,  81  IBLA  317  (June  19,  1981) 
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appealed  from  the  initial  Decision  to  Issue  Conveyance 
become  moot. 

Coyo n^_L t d^. ,  5  ANCAE  351  (July  21,  1981) 


Where  easements  have  been  recommended  by  the  Joint 
Federal-State  Land  Use  Planning  Commission  for  Alaska, 
their  reservation  in  a  Bureau  of  Land  Management 
decision  of  intent  to  convey  will  generally  be  upheld. 


£o.i°2_it£..  70  IBLA  302  (Jan.  28,  1983) 


With  respect  to  an  interim  conveyance  of  land  to  i 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  "3  O.S.C. 
t  1613  (1982) ,  the  statute  does  not  provide  for  the 
reservation  of  a  private  right  of  access  to  a  mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17(b) (2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  13  U.S.C. 
«  1616  (b)  (2)   (1976)  . 

Herbert  I.. Stewart,  Donald  J.  Ferguson,  82  IBLA  329 
Isept.  7,  1984)" 


Sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a  selection 
of  lands  by  a  Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a  full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection.   Reservation  of  an 
easement  for  a  road  noted  on  the  public  land  records 
pursuant  to  Instructions.  44  L.D.  513  (1916),  will  not 
be  disturbed  in  the  absence  of  a  showing  that  it  is 
either  unnecessary  or  inadequate  to  preserve  access  to 
the  public  lands  not  selected. 

Federal  Aviation  Administration ,  Paug-Vik,  Inc.t-Ltd.t 
§tate_of_Alaska7  83  IBLA  382  7nov.  20,  19847"" 


The  Secretary  of  the  Interior  is  authorized  and 
directed  to  reserve  public  easements  across  lands 
selected  by  Native  village  corporations  which  are 
reasonably  necessary  to  guarantee  a  full  right  of 
public  use  and  access  for  recreation,  hunting,  trans- 
portation, utilities,  docks,  and  such  other  public  uses 
as  the  Planning  Commission  determines  to  be  important. 

Pa  trick_J_._  Bliss,  84  IBLA  211  (Dec.  28,  1984) 


Decision_to  Reserve 

When  reservation  of  public  easements  under 
t  17  (b)  of  ANCSA  is  appealed  and  the  issue  has  been 
remanded  to  the  Bureau  of  Land  Management  for  easement 
conformance  pursuant  to  regulations  in  43  CFR  2650.4-7, 
and  when  the  Bureau  of  Land  Management  subsequently 
renders  a  decision  which  modifies  the  public  easements 
reserved,  such  modified  decision  supersedes  the  pre- 
vious easement  reservations  and  constitutes  the  final, 
appealable  decision  to  reserve  public  easements  under 
♦  17  (b)  in  a  conveyance  under  ANCSA. 

when  the  appealed  issue  of  public  easements 
reserved  under  *  17(b)  of  ANCSA,  in  the  Decision  to 
Issue  Conveyance,  has  been  remanded  for  easement  con- 
formance under  regulations  in  43  CFR  2650.4-7,  and 
when  the  Bureau  of  Land  Management's  easeaent  confor- 
mance decision  modifying  the  Decision  to  Issue  Convey- 
ance is  published,  those  $  17(b)  easement  issues 


A  mining  claimant  whose  unpatented  mining  claims 
are  located  in  Alaska  outside  lands  approved  for  con- 
veyance has  standing  to  appeal  a  failure  by  BLM  to 
reserve  a  public  easement  in  the  conveyance. 

H§i!£i_Si_J!3lerf ield,  77  IBLA  270  (Nov.  30,  1983) 


The  State  of  Alaska  has  standing  to  challenge  the 
failure  of  the  Bureau  of  Land  Management  to  reserve 
site  easements  along  a  navigable  river  by  virtue  of  the 
property  interest  it  holds  in  the  submerged  lands  of 
the  river  and  its  allegations  that  site  easements  are 
necessary  for  a  reasonable  pattern  of  public  travel  and 
access  to  public  lands  along  the  river. 

State  of  Alaska.  78  IBLA  390  (Jan.  31,  1984) 


With  respect  to  an  interim  conveyance  of  land  to  a 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  13  U.S.C. 
$  1613  (1982) ,  the  statute  does  not  provide  for  the 
reservation  of  a  private  right  of  access  to  a  mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17  (b)  (2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 
$  1616  (b)  (2)   (1976)  . 

Herbert  I.  Stewart^  Donald  J.  Ferguson,  82  IBLA  329 
(Sept.  7,  1981) 


Present  Existing_Use 

Pursuant  to  43  CFR  2650. 4-7  (a)  (3)  ,  the  primary 
standard  for  determining  which  public  easements  are 
reasonably  necessary  for  access  shall  be  present  exist- 
ing use.   In  light  of  the  detailed  concern  repeatedly 
expressed  in  the  easement  regulations  about  controlling 
the  "uses"  of  public  easements,  it  makes  little  sense 
to  regard  the  "primary  standard"  for  determining  which 
public  easements  are  reasonably  necessary  as  nothing 
more  than  favoring  trails,  regardless  of  their  purpose, 
which  have  recency  of  use.   The  most  reasonable  inter- 
pretation of  the  "present  existing  use"  requirement  is 
that  easements  substantially  conform  to  existing  uses 
and  that  such  evidence  of  use  be  recent. 

The  regulations  contain  safeguards  to  guarantee 
the  public  access  to  the  public  domain  via  easements 
across  Native-selected  lands  so  that  other  than  present 
existing  uses  of  the  public  domain  may  be  enjoyed.   At 
43  CFR  2650.4-7  (a)  (3)  it  is  provided  that  a  public 
easement  may  be  reserved  absent  a  demonstration  of 
present  existing  use  if,  among  other  things,  there  is 
no  reasonable  alternative  route  available  or  if  the 
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public  easement  is  for  access  to  an  isolated  tract  or 
area  of  publicly  owned  land. 

{jor.tb¥ax_JaJi2esx_Ii!£_lx  Do.y.on_Lt d^ ,  69  IBLA  219 

15ecT  17,  19827  89  I.E.  642 


Under  43  CFR  2650.  4-7  (a)  (3)  ,  present  existing  use 
is  the  primary  standard  used  to  determine  whether  ease- 
ments are  reasonably  necessary  to  be  reserved  under 
the  Alaska  Native  Claims  Settlement  Act.   Evidence 
offered  by  users  of  the  reserved  easement  of  actual 
use  of  the  area  for  transportation  purposes  prior  to 
Dec.  18,  1976,  is  sufficient  to  support  a  reservation 
under  the  Act  for  the  transportation  uses  described  in 
43  CFR  2650.4-7(b)  (1)  (viii). 

Soldbelti_Inci,  74  IBLA  308  (July  27,  1983) 
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Jose_E h_Ci_ Banaa ,  5  ANCAB  313  (June  26,  1981) 


The  existence  of  a  Revised  Statutes  Sec.  2477 
right-of-way  precludes  neither  the  reservation  of  an 
overlapping  %    17  (b)  public  easement  nor  the  conveyance 
of  the  underlying  fee.   Such  reservation  or  conveyance 
does  not  affect  the  previously  existing  right-of-way. 

The  continued  existence  of  a  Revised  Statutes 
Sec.  2477  right-of-way  following  conveyance  of  the 
underlying  fee  interest  is  entirely  independent  of 
any  reservation,  pursuant  to  4  17(b),  of  a  public 
easement. 

State_of_Alaska^ Eept.  of  Transportation  and  Public 

Iaciliiii§»  5  ANCAB  307  (June  26,  1981)  ~   88~i7d.  629 


Procedures 

Conformance 

when  reservation  of  public  easements  under 
■>    17(b)  of  ANCSA  is  appealed  and  the  issue  has  been 
remanded  to  the  Bureau  of  Land  Management  for  easement 
conformance  pursuant  to  regulations  in  43  CFR  2650. 4-7, 
and  when  the  Bureau  of  Land  Management  subsequently 
renders  a  decision  which  modifies  the  public  easements 
reserved,  such  modified  decision  supersedes  the  pre- 
vious easement  reservations  and  constitutes  the  final, 
appealable  decision  to  reserve  public  easements  under 
4  17  (b)  in  a  conveyance  under  ANCSA. 

When  the  appealed  issue  of  public  easements 
reserved  under  4  17(b)  of  ANCSA,  in  the  Decision  to 
Issue  Conveyance,  has  been  remanded  for  easement  con- 
formance under  regulations  in  43  CFR  2650.4-7,  and 
when  the  Bureau  of  Land  Management's  easement  confor- 
mance decision  modifying  the  Decision  to  Issue  Convey- 
ance is  published,  those  4  17(b)  easement  issues 
appealed  from  the  initial  Decision  to  Issue  Conveyance 
become  moot. 


Since  the  purpose  of  a  4  17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  such  an  easement  necessarily  affects  lands 
other  than  those  to  te  conveyed.   Therefore,  in  asser- 
ting standing  to  appeal  a  4  17(b)  (1)  easement  decision, 
a  member  of  the  public  who  claims  a  private  interest  in 
land  other  than  the  land  to  be  conveyed  may  rely  en 
this  private  holding  as  a  "property  interest  affected" 
within  the  meaning  of  43  CFR  4.902. 

Where  appellants  seek  a  public  access  easement 
under  4  17(b)  (1)  of  ANCSA,  they  may  rely  on  their 
patented  homesite,  located  outside  the  conveyance,  as  a 
property  interest  for  purposes  of  meeting  the  standing 
requirements  of  43  CFR  4.902. 

Where  appellants  claim  that  their  homesite  is 
affected  by  the  Bureau  of  Land  Management's  failure  to 
reserve  a  4  17(b)  (1)  public  access  easement,  along  a 
road  used  by  appellants  and  the  public,  because  in  the 
absence  of  such  an  easement  their  present  access  route 
to  the  homesite  may  be  cut  off  by  the  proposed  convey- 
ance to  a  Native  corporation,  this  is  a  claim  that 
their  property  interest  is  affected  within  the  terms 
of  43  CFR  4.902. 


£°I°Ej_ky.s. »  5  ANCAB  354  (July  24,  1981) 


Pa^rj.cia_ajid_jiiniam_Nordmark.  6  ANCAB  157  (Nov.  30, 
1981)""  88  I.D.  1028 


Public_ Easements 

Since  the  purpose  of  a  4  17  (b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  such  an  easement  necessarily  affects  lands 
other  than  those  to  be  conveyed.   Therefore,  in  asser- 
ting standing  to  appeal  a  4  17  (b)  (1)  easement  deci- 
sion, a  member  of  the  public  who  claims  a  private 
interest  in  land  other  than  the  land  to  be  conveyed 
may  rely  on  this  private  holding  as  his  or  her  "prop- 
erty interest"  affected  within  the  meaning  of  43  CFR 
4.902. 

The  private  right  of  access  protected  by 
4  17(b)  (2)  of  ANCSA  for  holders  of  valid  existing 
rights  is  separate  from  public  access  routes  specifi- 
cally identified  pursuant  to  4  17(b)  (1).   Possible 
protection  under  4  17(b) (2)  does  not  preclude  an  indi- 
vidual from  asserting  that  a  public  easement  decision 
affects  his  or  her  property  interest  so  as  to  meet  the 
standing  test  of  43  CFR  4.902. 

An  individual  claiming  standing  to  appeal  a 
4  17(b)  (1)  public  easement  decision  must  assert  public 
use  of  the  desired  easement  in  order  to  distinguish 
it  from  a  4  17(b)  (2)  private  access  right. 

Jose£h_Ci_Hanaa_eti_ali,  5  ANCAB  224  (Apr.  20,  1981) 

88  I.D.  460 


Since  the  purpose  of  a  4  17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  such  an  easement  necessarily  affects  lands 
other  than  those  to  be  conveyed.   Therefore,  in  asser- 
ting standing  to  appeal  a  4  17(b)  (1)  easement  deci- 
sion, a  member  of  the  public  who  claims  a  private 
interest  in  land  other  than  the  land  to  be  conveyed 
may  rely  on  this  private  holding  as  his  or  her  "prop- 
erty interest"  affected  within  the  meaning  of  43  CFR 
4.902. 

Possible  protection  under  4  17(b)  (2)  does  not  pre- 
clude an  individual  from  asserting  that  a  public  ease- 
ment decision  affects  his  or  her  property  interest  so 
as  to  meet  the  standing  test  of  43  CFR  4.902. 

An  individual  claiming  standing  to  appeal  a 
4  17(b)  (1)  public  easement  decision  must  assert  public 
use  of  the  desired  easement  in  order  to  distinguish 
it  from  a  4  17(b)  (2)  private  access  right. 

Pallic*- J  •-Hiss,  6  AHCAB  181  (Nov.  30,  1981) 

88  I.D.  1039 


105 


ALASKA  NATIVE  CLAIBS  SETTLEflEHT  ACT — Continued 

EASEBENTS — Continued 

Public_ Easements — Continued 

Criteria  for  reserving  public  easements  for  future 
roads,  including  railroads,  in  U3  CFR  2650.1-7  (b)  (1)  (v) 
require  that  such  easements  be  both  site  specific  and 
actually  planned  for  construction  within  5  years  of  the 
date  of  conveyance.   The  minimal  submission  of  a  map, 
along  with  a  letter  stating  that  the  map  depicts  pro- 
posed railroad  eitensions,  cannot  be  found  to  demon- 
strate an  actual  plan  for  construction  within  the  mean- 
ing of  the  regulation. 

*laska_Hail road ,  7  ABCAB  U3  (Apr.  22,  1982)  89  I.D.  219 


ALASKA  NATIVE  CLAIBS  SEITLEHEMT  ACT — Continued 
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BLB  may  properly  reserve  a  site  easement  pursuant 
to  sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act,  as  amended,  43  U.S.C.  «  1613(a)  (1982),  where  the 
easement  is  reasonably  necessary  to  guarantee  a  full 
right  of  public  use  because  there  are  no  reasonable 
alternative  sites  on  publicly  owned  land  which  likewise 
guarantee  such  use,  e^o.^,  where  the  suggested  alterna- 
tive sites  are  within  a  bombing  range  under  the  juris- 
diction of  the  Department  of  the  Air  Force. 

Toghotthele  Corp.  .  81  IBLA  317  (June  19,  19814) 
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State  of  Alaska,  71  IBLA  256  (Bar.  21,  1983) 

D°I2iix  Ltd.  (On  Reconsideration)  ,  77  IBLA  219  (Nov.  28, 
1983) 


Sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a  selection 
of  lands  by  a  Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a  full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection.   Reservation  of  an 
easement  for  a  road  noted  on  the  public  land  records 
pursuant  to  Instructions.  Hi)    L.C.  513  (1916),  will  not 
be  disturbed  in  the  absence  of  a  showing  that  it  is 
either  unnecessary  or  inadequate  to  preserve  access  to 
the  public  lands  not  selected. 

Federal  Aviation  Administration,  Pauq-Vik.  Inc..  Ltd.. 
State  of  Alaska,  83  IBLA~382  (Nov.  20,  198U) 


Sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act  requires  the  Secretary,  when  approving  a  selection 
of  lands  by  a  Native  corporation,  to  reserve  such  ease- 
ments as  are  reasonably  necessary  to  guarantee  a  full 
right  of  public  access  across  selected  lands  to  public 
lands  not  embraced  in  the  selection. 

where  it  appears  from  the  record  that  the  easement 
reserved  crosses  patented  lands  (inholdings)  over  which 
the  Bureau  of  Land  Hanagement  has  no  authority  to  grant 
the  right  of  access,  the  case  will  be  remanded  for  sur- 
vey of  the  inholdings  to  ascertain  any  conflict  with 
the  easement  and  consideration  of  the  feasibility  of 
routing  the  reserved  easement  around  the  inholdings. 

S ta te_of _Alask a ,  7«  IBLA  275  (July  25,  1983) 


The  Department's  authority  to  reserve  public 
easements  across  lands  conveyed  to  a  village  corpora- 
tion under  the  Alaska  Native  Claims  Settlement  Act  is 
limited  to  providing  access  to  lands  not  selected  for 
conveyance. 

Banley  Hot  Springs  Community  Ass'n,  80  IBLA  313  (Bay  », 
198K) 


A  BLB  decision  reserving  a  public  easement,  which 
constitutes  a  buffer  zone  around  a  weather  balloon 
launching  facility,  pursuant  to  sec.  17(b)  of  ANCSA,  as 
amended.  Hi    U.S.C.  «  1616(b)  (1982),  will  be  affirmed" 
on  appeal  where  the  decision  is  supported  by  a  rational 
basis. 


Ukpeaqvik  Inupiat  Corp. 


Jl  IBLA  222  (June  6,  198U) 


The  Secretary  of  the  Interior  is  authorized  and 
directed  to  reserve  public  easements  across  lands 
selected  by  Native  village  corporations  which  are 
reasonably  necessary  to  guarantee  a  full  right  of 
public  use  and  access  for  recreation,  hunting,  trans- 
portation, utilities,  docks,  and  such  other  public  uses 
as  the  Planning  Commission  determines  to  be  important. 

Patrick  J.  Bliss.  8«  IBLA  211  (Dec.  28,  198U) 


Railroads,_Telegra2h_and_Telephone_Lines 

Pursuant  to  «  3(a)  of  P.L.  95-178,  91  Stat.  1369 
(1977) ,  the  reservation  of  easements  on  lands  already 
conveyed  to  Cook  Inlet  Region,  Inc.,  in  satisfaction  of 
its  entitlement  under  ANCSA,  is  subject  to  the  deter- 
mination of  the  Court  in  Alaska , Public  Easement  Defense 
Fund  v.  ,  Andrus,  U35  F.  Supp.  66U,  680-681  (D.C. "Alaska 
1977),  which  held  that  floating  railroad  easements 
under  U3  U.S.C.  ft  975d  may  not  be  reserved  in  convey- 
ances made  pursuant  to  ANCSA. 

Al^sk a_Ra ilroa d ,  7  ANCAB  13  (Apr.  22,  1982)  89  I.D.  219 


Review 

When  an  interested  party  appeals  a  BLB  easement 
determination  made  pursuant  to  ANCSA  and  Department 
regulations,  the  burden  of  proof  is  upon  the  party 
challenging  the  determination  to  show  that  the  decision 
is  erroneous.   A  decision  to  reserve  easements  must  be 
affirmed  as  long  as  it  is  supported  by  a  rational  basis. 

The  failure  of  BLB  to  include  in  the  predecision 
record  or  the  easement  reservation  decision  itself  all 
factors  tearing  on  its  selection  does  not  render  the 
decision  arbitrary  and  capricious.   The  lack  of  a  for- 
mal requirement  that  BLB  fully  justify  its  decisions  in 
writing  does  not  mean  that  BLB  may  reserve  public  ease- 
ments across  Native-selected  lands  without  abiding  by 
the  selection  criteria  set  forth  in  the  Alaska  Native 
Claims  Settlement  Act  and  Departmental  regulations,  or 
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that  BLH  need  not  be  able  to  docuaent  a  rational  basis 
for  its  decision  to  reserve  or  not  reserve  an  easeaent. 

Sorthway  Natives,  Inc..  Doyon  Ltd..  69  IBIA  219 

(Dec.  17,  1982)  89  I.D.  612 


When  a  party  appeals  a  BLH  easeaent  determination 
Bade  pursuant  to  ANSCA,  the  burden  of  proof  is  upon  the 
party  challenging  the  deterainat ion  to  show  that  the 
decision  is  erroneous.   While  a  decision  to  reserve  an 
easeaent  will  ordinarily  be  affiraed  where  it  is  sup- 
ported by  a  rational  basis,  a  decision  which  lacks  a 
rational  basis  and  is  unsupported  by  the  record  of  the 
deteraination  process  will  be  reversed. 

Onited  States  Fish  S  Wildlife  Service,  72  IBLA  218 
(Apr.  25,  1983) 


Where  Native  corporation  appeals  a  decision  to 
reserve  transportation  easeaents  across  Native  lands 
selected  pursuant  to  the  Alaska  Native  Claias  Settle- 
Bent  Act,  the  burden  of  proof  to  show  the  easeaents 
were  not  properly  reserved  is  on  the  corporation. 
Where  the  decision  to  reserve  transportation  easeaents 
is  supported  on  the  record  by  a  showing  of  a  reasonable 
basis  for  the  reservation,  it  is  ordinarily  affiraed  in 
the  absence  of  a  showing  of  error  of  law. 

Goldbeltj._J.nc.,  74  IBLA  308  (July  27,  1983) 
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1 t a t e_of _A1 aska ,  79  IBLA  335  (Bar.  22,  1981) 


When  the  record  of  BLM's  final  decision  concerning 
the  reservation  of  public  easeaents  in  the  conveyance 
of  land  pursuant  to  the  Alaska  Native  Claias  Settleaent 
Act  does  not  reveal  any  explanation  of  BLH's  deterain- 
ation not  to  include  the  reservation  of  particular 
easeaents  tiaely  recoamended  by  the  State  of  Alaska, 
the  Board  will  set  aside  the  decision  and  require  BLH 
to  consider  the  State's  recoaaendations  and  provide  a 
written  explanation  of  its  decision  in  response  to  the 
recoaaendations. 

S ta te_of _Al aska ,  81  IBLA  7  (Hay  11,  1984) 


Interia  conveyance  of  a  village  selection  aade 
subject  to  a  right-of-way  issued  to  the  State  of  Alaska 
pursuant  to  the  1958  Federal  Aid  Highway  Act  does  not 
convey  to  the  village  corporation  the  authority  to 
cancel  the  right-of-way.   A  patent  subsequently  issued 
subject  to  the  right-of-way  will  not  operate  to  vest  in 
the  village  corporation  any  such  right,  but  will  be 
subordinate  to  the  right-of-way,  which  Bay  only  be  ter- 
minated by  act  of  an  agency  of  the  Federal  Governaent. 

Where  a  village  land  selection  conveyance  under 
the  Alaska  Native  Claias  Settleaent  Act  is  Bade  subject 
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to  a  highway  right-of-way  for  a  aaintenance  site  held 
by  a  state  agency,  the  Departaent  of  the  Interior 
retains  jurisdiction  to  deteraine  whether  the  right-of- 
way  should  continue  or  be  canceled. 

Bering  Straits  Native  Corp..  Council  Native  Coj__« 
83  IBLA  280  (Oct.  25,  1984) 


ENROLLRENT 

The  provisions  of  the  Alaska  Native  Claias 
Settleaent  Act  defining  the  class  of  persons  entitled 
to  share  in  benefits  under  the  Act  are  not  aabiguous 
so  as  to  require  reference  to  the  legislative  history 
to  determine  whether  persons  tecoaing  United  States 
citizens  after  Dec.  18,  1971,  the  effective  date  of 
the  Act,  are  entitled  to  be  enrolled. 

Interpretation  of  the  Alaska  Native  Claias 
Settleaent  Act  by  the  Bureau  of  Indian  Affairs  con- 
teaporaneous  with  the  enactaent  of  the  statute  and 
continued  over  the  succeeding  9  years  is  relevant 
to  a  deteraination  of  the  application  to  be  given  to 
the  statute.   The  Agency  refusal  to  enroll  persons  who 
were  not  United  States  citizens  on  Dec.  18,  1971,  the 
effective  date  of  the  Act,  is  a  reasonable  application 
of  the  Act  and  of  Departaental  regulations  impleaent- 
ing  the  Act,  and  gives  the  language  of  the  statute 
(43  U.S.C.  %    1604  (1976))  its  coaaon  and  ordinary 
leaning. 

United  States . v.  ,  Aiaee  Harion  Boyen  jEdenshaw)  and 
PhyJ.lis_ Joseph ine_Kia tall,  8  IBIA  218  (Feb.  12,~1981) 

88  I.E.  261 


NATIVE  LAID  SELECTIONS 

Generally 

The  interest  of  an  appellant-owner  in  a  aillsite 
located  under  30  O.S.C.  «  42(b)  and  situated  within 
lands  selected  by  a  Native  corporation  under  ANCSA, 
constitutes  a  location  under  the  general  aining  laws 
and  is  therefore  included  within  aeaning  of  interests 
protected  under  the  provisions  of  $  22(c)  of  ANCSA. 

Pursuant  to  4  22(c)  of  ANCSA  the  interest  of 
the  owner  of  an  unpatented  aillsite  location  under 
30  U.S.C.  t  12  (b)  does  not  constitute  any  iapediaent 
to  the  Bureau  of  Land  Hanageaent  conveying  the  legal 
title  of  the  saae  lands  to  a  selecting  Native  corpora- 
tion. 

Pursuant  to  t,    22(c)  of  ANCSA  and  regulations  in 
43  CFF  2650.3-2  (c),  the  Bureau  of  Land  Hanageaent  aay 
convey  title  to  lands  selected  by  a  Native  corporation 
without  excluding  those  lands  situated  within  an  unpat- 
ented aillsite  location  under  provisions  of  30  U.S.C. 
$  42(b). 

The  interest  of  an  unpatented  aillsite  location 
under  30  U.S.C.  4  42(b)  situated  within  lands  properly 
selected  by  a  Native  corporation  under  ANCSA  does  not 
cause  a  segregation  of  such  lands  which  requires  the 
lands  to  be  excluded  froa  a  conveyance. 

United  States  St_el_Cor_.,  7  ANCAB  106  (June  17,  1982) 

89  I.D.  293 
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NATIVE  LABD  SBLBCTIONS--Continued 

General lj — Continued 

Owners  of  unpatented  nining  clans  located  within 
tracts  conveyed  to  an  Alaska  Bative  Corporation  pursu- 
ant to  the  Alaska  Native  Claims  Settlement  Act  held  not 
to  be  entitled  to  a  Depar tnental  adjudication  of  the 
validity  of  their  claims  prior  to  conveyance. 

Edward  D.  Moore.  Van  Hoore.  A.  L.  Anderson,  68  IBLA  174 
(Bov.  4,  1982) 


Batignal_Forest  Land 

Where  Congress  has  provided  in  16  D.S.C.  f  818 
(1982)  that  lands  sought  for  a  proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  D.S.C.  i    1615 
(1976)  ,  BLH  may  properly  convey  such  lands  to  a  Bative 
corporation  selecting  same,  all  else  being  regular. 

££i£kikan_Pu blic_U t il it ies ,  79  IBLA  286  (Bar.  20,  1984) 


ALASKA  BATIVE  CLAIHS  SETTLEHEBT  ACT — Continued 

BATIVE  LABD  SELECTIONS — Continued 

Rea,ional_Selections--Continued 

Generally- -Continued 

result  of  the  survey  and  the  Bative  village  will 
receive  title  to  such  uplands. 

Bristol  Bav  Native  Corp..  71  IBLA  318  (Bar.  23,  1983) 


Allocations 

Sec.  14 (h)(8)(B)  of  ANCSA,  which  governs  with- 
drawal and  allocation  of  lands  for  selection  by  the 
Native  regional  corporation  for  southeastern  Alaska, 
constitutes  an  exception  to  the  requirement  that 
lands  withdrawn  and  allocated  by  the  Secretary  under 
%    l<4(h)  (8)  must  be  from  unreserved  and  unappropriated 
lands  outside  areas  withdrawn  by  n    11  and  16. 

Oreaon_Portland_Cement_Coi,  6  ABCAB  65  (Aug.  25,  1981) 

88  I.D.  760 

Albert  Hanan  et  al;  J.  A,  Jack  and  Sops.  Inc.;  and 
fiesllllllll2li!ers.x_llcj.7  6  ANCAB  111  (Sept.  297  1981) 


Selection  Limitations 


Hesji  on  a  l_Se  lections 
Generally 

Departmental  regulations  at  43  CFR  2653.5,  inso- 
far as  they  prescribe  a  specified  course  of  action 
including  publication,  referral,  investigation,  con- 
ferring, reporting,  etc.,  by  the  Department  with 
regard  to  selections  of  public  lands  made  pursuant  to 
4  14(h)  (1)  of  the  Alaska  Native  Claims  Settlement  Act, 
cannot  apply  when  the  selected  lands  are  not  public 
lands  and  the  selection  applications  must  be  rejected 
at  the  outset. 

£2I2!l«._i;lii »  6  ANCAB  95  (Sept.  28,  1981)    88  I.D.  886 

DoY-OSx-Lili ,  6  ANCAB  129  (Oct.  22,  1981) 


Onder  sec.  901(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  $  1631(b) 
(Supp.  IV  1980) ,  no  appeals  board  of  the  Department  of 
the  Interior  has  the  authority  to  determine  the  navi- 
gability of  water  covering  a  parcel  of  submerged  land 
selected  by  a  Native  corporation  unless  a  determination 
by  the  Bureau  of  Land  Hanagement  that  the  water  cover- 
ing a  parcel  of  submerged  land  is  not  navigable  was 
validly  appealed  to  such  a  board  prior  to  Dec.  2,  1980. 
A  premature  appeal  does  not  constitute  a  valid  appeal 
within  the  meaning  of  this  provision. 

A  regional  corporation  filing  an  application 
under  the  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
4  1601  (1976),  may  not  rely  upon  aboriginal  right  as  a 
basis  for  conveyance  of  title  to  the  bed  of  the  lake, 
since  the  act  under  which  the  application  was  filed 
extinguishes  all  such  rights.   A  regional  selection 
application  for  land  beneath  a  navigable  lake  is  prop- 
erly rejected,  since  title  to  the  bed  passed  to  the 
State  ot  Alaska  under  the  Statehood  Act. 

A  regional  selection  application  is  properly 
rejected  where  a  current  protraction  diagram  of  the 
Bureau  of  Land  Management  indicates  that  the  land 
applied  for  is  beneath  a  navigable  lake,  even  though 
the  applicant  contends  the  land  described  in  the  appli- 
cation is  upland.   Such  rejection  does  not  prejudice  a 
Bative  village's  selection  of  uplands  surrounding  the 
lake,  even  if  subsequent  survey  of  the  land  establishes 
that  sections  applied  for  contain  uplands,  since  the 
Native  village's  conveyance  will  be  conformed  to  the 


Regulations  in  43  CFR  2651.4(e)  cannot  be  applied 
to  permit  a  selecting  Native  corporation  to  exclude 
lands  within  unpatented  mining  claims  after  the  selec- 
tion period  has  terminated. 

Oregon  Portland  Cement  Co..  6  ANCAB  65  (Aug.  25,  1981) 

88  I.D.  760 

Albert  Hanan  et  al;  J.  A.  Jack  and  Sons.  Inc.;  and 
He»liiII_li2i!!gIEx_In£i'  *>  ANCAE  111  (Sept.  29,  1981) 


Only  unreserved  and  unappropriated  public  lands 
are  available  for  selection  under  t    14  (h)  (1)  of  the 
Alaska  Native  Claims  Settlement  Act. 


BeZSBi-iiii »  6  ANCAB  95  (Sept.  28,  1981) 
POzSfix-I Us. '    6  ABCAB  129  (Oct.  22,  1981) 


OS    I.D.  886 


"Public  lands"  available  for  selection  by  a  Native 
village  corporation  under  the  Alaska  Native  Claims 
Settlement  Act  do  not  include  the  smallest  practicable 
tract  of  land  actually  used  by  a  Federal  agency  in  con- 
nection with  the  administration  of  an  installation  or 
facility.   43  U.S.C.  *  1602(e)   (1982).   Although  such 
land  need  not  necessarily  be  improved  on  Dec.  18,  1971, 
the  land  must  be  in  actual  use  on  that  date  and  through- 
out the  selection  period.   land  which  is  the  subject 
of  planning  or  which  is  held  for  future  use  does  not 
qualify  and,  hence,  is  available  for  selection. 

The  status  of  a  withdrawal  of  public  domain  is  not 
dispositive  of  the  question  of  whether  Federal  lands 
are  actually  used  in  connection  with  the  administra- 
tion of  a  Federal  installation  and,  thus,  not  avail- 
able for  Native  selection  under  sec.  3(e)  of  the 
Alaska  Native  Claims  Settlement  Act. 

Federal  Aviation  Administration,  Pauq-Vik.  Inc..  Ltd.. 
State_of_Alaska7  83~IBLA~382  (Nov.  20,  1984) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 


NATIVE  LAND  SELECTIONS--Continued 

State-Selected_Lands 

The  Department  of  the  Interior  retains  jurisdic- 
tion to  hear  a  contest  brought  by  the  State  of  Alaska 
against  an  applicant  for  a  Native  allotment  where  the 
lands  sought  by  the  Native  were  tentatively  approved  to 
the  State  following  the  commencement  of  the  Native's 
use  and  occupancy.   Sec.  906(c)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  providing  for  confir- 
mation of  all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  does  not  convey 
the  lands  in  dispute  out  of  Federal  ownership  so  as  to 
remove  the  contest  from  the  Department's  jurisdiction. 

State  of  Alaska  v.  Harcia  K.  Thorson.  State  of  Alaska  v. 
Phliiiljiest  coast,  76  IBLA  264  (Oct.  18,  1983) 


The  Department  of  the  Interior  does  not  retain 
jurisdiction  to  hear  a  contest  brought  by  the  State  of 
Alaska  against  an  applicant  for  a  Native  allotment 
where  the  lands  sought  by  the  Native  were  tentatively 
approved  to  the  State  following  commencement  of  the 
Native's  use  and  occupancy.   Subsec.  906(c) (1)  of  the 
Alaska  National  Interest  Lands  Conservation  Act,  con- 
firming all  tentative  approvals  of  State  land  selec- 
tions subject  to  valid  existing  rights,  conveyed  the 
lands  in  dispute  out  of  Federal  ownership  so  as  to 
remove  the  contest  from  the  Department's  jurisdiction. 

State  of  Alaska  v.Marcia  K.  Thorson,  State  of 

Alaska  v.  Phyllis  Westcoast (0n_ Reconsideration^ , 

83  IBLA  237  (Oct.  22,  1984)  91  I.D.  331 

01eanna_Hansen,  84  IBLA  150  (Dec.  12,  1984) 


NATIVE  LANL  SELECTIONS — Continued 

Village  Selections—Continued 

The  Alaska  Native  Claims  Settlement  Act  provides 
that  a  Native  village  corporation  shall  select  all  of 
the  township  or  townships  in  which  the  village  is 
located.   The  language  is  imperative,  not  permissive. 
If  land  within  the  "core"  township  is  available  for 
selection,  it  must  be  selected. 

Chefarnrmu te^_ Inc_.  ,  75  IBLA  242  (Aug.  24,  1983) 


Federal  land  occupied  by  a  municipally  operated 
utility  pursuant  to  a  license  from  the  Federal  Fower 
Commission  may  be  conveyed  to  a  Native  corporation 
selecting  such  land,  subject  to  such  license.   Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

5etchikan_Putlic_Utilities,  79  IBLA  286  (Mar.  20,  1984) 


BLM  may  properly  reject  a  Native  group  selection 
application  filed  pursuant  to  sec.  14(h)  (2)  of  the 
Alaska  Native  Claims  Settlement  Act,  as  amended, 
43  0-S.C.  «  1613(h)(2)   (1982),  where,  prior  to~Dec.  18, 
1975,  the  land  was  withdrawn  for  villaje  selections  and 
at  all  times  thereafter  the  land  has  been  subject  to  a 
prior  selection  by  a  Native  village  corporation,  such 
that  the  land  is  not  available  for  selection  under 
43  CFR  2653.3  (a)  . 


Gold  Creek-Susitna  Nati ve  Ass ' 
(Hay  23,  1984) 


Inc. 


81  IELA  69 


Village  Selections 

Under  the  decision  in  Reeves  v.  Andrus, 
465  F.  Supp.  1065  (D.  Alaska  1979) ,  upon  ^"deter- 
mination of  the  Federal  Power  Commission  that  the 
value  of  land  withdrawn  for  power  purposes  would  not 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a  reasonable 
time  thereafter.   Such  land,  however,  does  not  become 
available  until  an  order  of  restoration  is  issued.   No 
rights  may  be  acquired  by  a  settler  on  the  public  land 
who  initiates  settlement  at  a  time  when  the  records  of 
the  Department  indicate  that  the  land  is  not  open  to 
entry. 

Where  the  Department  issues  a  decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Department  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  erroneous, 
where  a  third  party  has  initiated  adverse  rights  to  the 
land  originally  sought. 

Si£"§i_Ji_l!£lSt2re__[gn_Judicial_Remandl,  6  7  IBLA  317 
(Oct.  1,  1982) 


While  an  Alaska  Native  village  corporation, 
organized  for  profit  under  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  *  1601  (1976),  does  not 
qualify  for  a  free-use  exemption  under  the  Materials 
Disposal  Act  of  1947,  as  amended,  30  U.S.C.  «  601 
(1976) ,  it  may  apply  to  purchase  sand  and  gravel  under 
that  Act  and  the  mineral  sales  regulations  at  43  CFR 
Part  3610. 

Hkpeaavik_Inu£iat_Cor£i,  68  IBLA  359  (Nov.  22,  1982) 


NAVIGABLE  WATERS 

Where  the  Eureau  of  Land  Management  has  redetermir 
that  water  bodies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Board  finds  that  the  facts 
in  the  record  upon  which  the  Bureau  of  Land  Management 
made  its  redetermination  meet  the  essential  elements  ol 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
remains  before  the  Board,  then  the  Board  will  find 
the  water  bodies  to  be  navigable. 

Appeal  of  Bristol  Bay, Native  Corp..  4  ANCAB  355 

(July  31,  1980)  87  I.D.  34! 

Appeal  of  Nanapitchqk.  Ltd..  5  ANCAB  139  (Dec.  18,  198< 

MoniJft^.  5  ANCAB  354  (July  24,  1981) 


Northway  Natives,  Inc.,  6  AiCAB  1  (Aug.  5,  1981) 

88  I.D. 

Dojonx_ L t d_.  ,  6  ANCAB  138  (Oct.  30,  1981) 
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The  Bureau  of  Land  Management  is  not  bound  to 
make  its  navigability  determinations  in  conformity 
with  information  provided  by  the  State  of  Alaska  pur- 
suant to  43  CFR  2650.1(b)  as  to  navigability  of  water 
bodies  within  lands  selected  under  ANCSA,  or  to  accept 
the  State's  conclusions  as  to  navigability. 

when  the  State  of  Alaska's  claim  of  ownership  of 
submerged  lands  is  based  solely  upon  its  own  conclu- 
sions as  to  the  navigability  of  water  bodies  within 
lands  selected  under  ANCSA,  and  not  upon  a  final  adju- 
dication of  navigability,  the  mere  assertion  of  the 
State's  ownership  does  not  constitute  a  claim  of  title 
in  the  submerged  lands  which  requires  the  Bureau  of 


ALASKA_NATIVE_CLAIHS_SETIIEfiIMI_*£l — Continued 

NAVIGABLE  WATERS--COB tinued 

Land  Management  to  exclude  such  lands  froi  the  Deci- 
sion to  Issue  Conveyance. 

Doyon,  Ltd.  and  State  of  Alaska,  5  AHCAB  324 

(June  2b,  1981)  "  88  I.D.  636 

Doy_on_Ltd..,  5  ANCAB  368  (July  27,  1981) 

Doigni_Ltdi,  6  ANCAB  27  (Aug.  19,  1981) 

Coyonx_Ltdi,  6  ANCAB  32  (Aug.  19,  1981) 

Sasaki.  Yoox_Ltdi,    6    ANCAE    15     (Aug.     21,     1981) 

Sana-a.l_Ygo.£._Ltd.,  6  ANCAE  50  (Aug.  2a,  1981) 

Gana-a'  Yoo,  Ltd..  6  ANCAE  55  (Aug.  24,  1981) 

Dfiion_Lt^Jl.  6  ANCAB  60  (Aug.  24,  1981) 

52i2Sx_ilii.  6  ANCAB  219  (Dec.  14,  1981)     88  I.D.  1086 

Doionx_Lt d;. ,  6  ANCAB  242  (Dec.  16,  1981)    88  I.D.  1105 

DOiOni_Ltdi,  6  ANCAB  36a  (Feb.  24,  1982) 


Where  the  Bureau  of  Land  Management  has  redetermined 
that  water  bodies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Board  finds  that  the  facts 
in  the  record  upon  which  the  Bureau  of  Land  Management 
nade  its  redetermination  meet  the  essential  elements  of 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
reiains  before  the  Board,  then  the  Board  will  find 
the  water  bodies  to  be  navigable. 

The  Bureau  of  Land  Management  is  not  bound  to 
make  its  navigability  determinations  in  conformity 
with  information  provided  by  the  State  of  Alaska  pur- 
suant to  13  CFH  2650.1(b)  as  to  navigability  of  water 
bodies  within  lands  selected  under  ANCSA,  or  to  accept 
the  State's  conclusions  as  to  navigability. 

When  the  State  of  Alaska's  claim  of  ownership  of 
submerged  lands  is  based  solely  upon  its  own  conclu- 
sions as  to  the  navigability  of  water  bodies  within 
lands  selected  under  ANCSA,  and  not  upon  a  final  adju- 
dication of  navigability,  the  nere  assertion  of  the 
State's  ownership  does  not  constitute  a  claim  of  title 
in  the  submerged  lands  which  requires  the  Bureau  of 
Land  Management  to  exclude  such  lands  from  the  Deci- 
sion to  Issue  Conveyance. 

Poy.oni_Ltdi_and_MTNTx_Ltd.  ,  6  ANCAB  270  (Jan.  25, 
19827  89  I.D.  1 


ALASKA  NATIVB  CLAIMS  SETTLEMENT  ACT — Continued 

NAVIGABLE  WATEBS — Continued 

Onder  sec.  901(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43  U.S.C.  §  1631(b) 
(Supp.  IV  1980) ,  no  appeals  board  of  the  Department  of 
the  Interior  has  the  authority  to  determine  the  navi- 
gability of  water  covering  a  parcel  of  submerged  land 
selected  by  a  Native  corporation  unless  a  determination 
by  the  Bureau  of  Land  Management  that  the  water  cover- 
ing a  parcel  of  submerged  land  is  not  navigable  was 
validly  appealed  to  such  a  board  prior  to  Dec.  2,  1980. 
A  premature  appeal  does  not  constitute  a  valid  appeal 
within  the  meaning  of  this  provision. 

A  regional  corporation  filing  an  application 
under  the  Alaska  Native  Claims  Settlement  Act,  43  O.S.C. 
3  1601  (1976),  may  not  rely  upon  aboriginal  right  as  a 
basis  for  conveyance  of  title  to  the  bed  of  the  lake, 
since  the  act  under  which  the  application  was  filed 
extinguishes  all  sach  rights.   A  regional  selection 
application  for  land  beneath  a  navigable  lake  is  prop- 
erly rejected,  since  title  to  the  bed  passed  to  the 
State  of  Alaska  under  the  Statehood  Act. 

A  regional  selection  application  is  properly 
rejected  where  a  current  protraction  diagram  of  the 
Bureau  of  Land  Management  indicates  that  the  land 
applied  for  is  beneath  a  navigable  lake,  even  though 
the  applicant  contends  the  land  described  in  the  appli- 
cation is  upland.   Such  rejection  does  not  prejudice  a 
Native  village's  selection  of  uplands  surrounding  the 
lake,  even  if  subsequent  survey  of  the  land  establishes 
that  sections  applied  for  contain  uplands,  since  the 
Native  village's  conveyance  will  be  conformed  to  the 
result  of  the  survey  and  the  Native  village  will 
receive  title  to  such  uplands. 

Bristol  Bay  Native  Corp.,  71  IBLA  318  (Mar.  23,  1983) 


SURVEY 

Generally 

Hhere  $  13(b)  of  ANCSA  addresses  events  in  the 
land  conveyance  process  which  occur  over  a  pericd  of 
3  years  or  longer,  during  which  time  surveys  and  pro- 
traction diagrams  may  be  changed  or  corrected,  it 
would  be  unreasonable  to  conclude  that  such  changes 
or  corrections  must  be  ignored  in  deference  to  the 
survey  or  protraction  in  existence  on  Dec.  18,  1971. 

Sec.  13(b)  of  ANCSA  is  not  a  mechanism  to  deter- 
mine land  entitlement,  but  is  intended  to  ensure  that 
land  is  described  through  use  of  the  most  accurate 
protraction  diagrams  or  surveys. 

Tetlin_Native_Cor.p_.  ,  7  ANCAB  132  (June  18,  1982) 

89  I.D.  303 


Although  sec.  901  of  the  Alaska  National  Interest 
Lands  Conservation  Act  provides  that  the  Bureau  of  Land 
Management  is  the  only  agency  in  the  Department  of  the 
Interior  with  authority  to  determine  navigability  of 
waters  covering  a  parcel  of  submerged  land  selected  by 
a  Native  corporation,  and  such  determination  is  final 
unless  it  is  validly  challenged,  on  appeal,  prior  to 
Dec.  2,  1980,  where  an  appeal  was  filed  in  1979 
challenging  the  determination  of  navigability  of 
certain  waters,  the  matter  will  be  referred  to  the 
Hearings  Division  for  a  hearing  before  an  Administra- 
tive Law  Judge  on  the  question  of  the  navigability  of 
the  waters  in  question. 

£°I°n_iid.=.  #  70  IBLA  302  (Jan.  28,  1983) 


WITHDRAWALS  AND  RESERVATIONS 

Generally 

Where  a  public  land  order  withdraws  lands  under 
the  jurisdiction  of  the  Bureau  of  Land  Management  as  a 
source  of  materials  for  use  in  construction  and  main- 
tenance of  Federal  projects,  and  the  Alaska  Railroad  is 
not  indicated  expressly  in  the  public  land  order  as  an 
agency  benefiting  from  the  withdrawal,  the  Railroad 
cannot  invoke  the  national  defense  exception  in  s  11(a) 
of  ANCSA  to  defeat  Native  selection  of  the  withdrawn 
lands. 

Where  lands  are  withdrawn  by  public  land  order 
within  the  jurisdiction  of  the  Bureau  of  Land  Manage- 
ment, such  lands  are  not  formally  under  the  administra- 
tion of  the  Eepartaent  of  Transportation,  and  43  U.S.C. 
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ALASKA  NATIVE  CLAIBS  SETTLEBENT  ACT — Continued 


ALASKA  NATIVE  CLAIBS  SETTLEBENT  ACT — Continued 


WITHDRAWALS  AND  BESERV ATIONS--Cont inued 

Genera llj--Continued 

«  1714 (i)   (1976)  does  not  apply  to  require  the  consent 
of  the  Secretary  of  Transportation  to  conveyance  of 
such  land  to  a  Native  corporation  by  the  Bureau  of  Land 
Banagement  under  ANCSA. 

The  Secretary's  power  to  delegate  his  withdrawal 
authority  is  limited  by  43  U.S.C.  o    171U  (a)   (1976). 
where  lands  under  withdrawal  for  other  purposes  are 
withdrawn  for  Native  selection  by  $  11(a)  (1)  of  ANCSA, 
subject  to  i    3(e)  of  the  Act,  such  withdrawal  is  man- 
dated by  Congress  and  authority  to  revoke  the  previous 
withdrawal,  as  between  the  Secretary  and  the  Bureau  of 
Land  Banagement,  is  not  in  issue. 

»IaS!Sa_BaiiEoad,  7  ANCAB  8  (Bar.  26,  1982)  89  I.D.  118 


WITHDRAWALS  AND  RESERVATIONS — Continued 

Withdrawals  for  Nat ive_Select ion--Continued 

Generally — Continued 

Where  Congress  has  provided  in  16  U.S.C.  $  818 
(1982)  that  lands  sought  for  a  proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  s  1615 
(1976),  BLH  say  properly  convey  such  lands  to  a  Native 
corporation  selecting  same,  all  else  being  regular. 

JS£lchikan_Putlic_Utilities,  79  IBLA  286  (Mar.  20,  1981) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17  (d)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 

iiI§n_Kaiser,  72  IBLA  387  (Bay  5,  1983) 


where  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  those 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasing  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights,  the  Secretary  of  the  Interior  has  not 
abused  his  discretion  in  delaying  adjudication  of  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera  Oil,  Inc.,  Kenneth  J.  Gain,  77  IBLA  181 
(Nov.  lb,  1983)"" 


State-Selected  Lands 

In  the  case  of  unlisted  villages  a  period 
occurred,  after  enactment  of  the  Alaska  Native  Claims 
Settlement  Act  and  before  the  villages  filed  for  eligi- 
bility, in  which  tentatively  approved  land  selections 
of  the  State  of  Alaska  were  not  yet  withdrawn  for  po- 
tential village  selections,  and  during  this  period  the 
State  could  still  create  third-party  interests  in  such 
lands. 

In  the  case  of  unlisted  villages,  third-party  in- 
terests created  by  the  State  of  Alaska  on  tentatively 
approved  lands  after  enactment  of  the  Alaska  Native 
Claims  Settlement  Act  are  entitled  to  protection  as 
valid  existing  rights  provided  such  interests  were  cre- 
ated before  the  unlisted  village  applied  for  eligibil- 
ity and  lands  were  withdrawn  for  it. 


Appeal  of  Eyak  Cor; 


U  ANCAB  277  (June  30,  1980) 

87  I.E. 
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Withdrawals  for  Native  Selection 


Generally 

A  Native  village  corporation  has  no  interest  in 
lands  included  in  a  townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation.  Accordingly,  the  rights  of  settlers  and  of  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

Ste£hen_Keny_on_et_ali,  51  IBLA  368  (Dec.  30,  1980) 


Sec.  14  (h)(8)(B)  of  ANCSA,  which  governs  with- 
drawal and  allocation  of  lands  for  selection  by  the 
Native  regional  corporation  for  southeastern  Alaska, 
constitutes  an  exception  to  the  requirement  that 
lands  withdrawn  and  allocated  by  the  Secretary  under 
4  14(h)  (8)  must  be  from  unreserved  and  unappropriated 
lands  outside  areas  withdrawn  by  $$  11  and  16. 

Ore^o^_ Por t la nd_Cemen t_Co.. ,  6  ANCAB  65  (Aug.  25,  1981) 

88  I.D.  761 

Albert  Hanan  et  al:  J.  A.  Jack  and  Sons.  Inc.;  and 
Hemp.hill_Brothersx_IncJ.,  6  ANCAB  111  (Sept.  29,  1981) 


APPEALS 
(See  also  Administrative  Procedure,  Contracts,  Grazing 
Permits  £  Licenses,  Indian  Probate,  Indian  Irites, 
Rules  of  Practice,  Torts,  Uniform  Relocation  Assistance 
E  Real  Property  Acquisition  Policies  Act  of  1970--if 
included  in  this  Index.) 

The  right  of  appeal  is  limited  to  a  party  to  a 
case  adversely  affected  by  a  decision  of  the  Eureau  of 
Land  Banagement,  and  an  appeal  from  a  timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Banagement 
for  treatment  as  a  protest.   However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Ban- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Board,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Board  will  consider  the 
matter  on  its  merits. 

Julie_Adams_et_ali,  45  IBLA  252  (Feb.  4,  1980) 


The  Eoard  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partment, and  an  appeal  which  is  limited  to  those 
issues  must  be  dismissed. 


Texas_Oil_6_Ga.s_Carp.. ,  46  IBLA  50  (Feb.  20,  1980) 
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APPEALS — Continued 

Timely  filing  of  a  notice  of  appeal  with  the  Board 
of  Land  Appeals  is  jurisdictional.   If  appeal  from  a 
decision  of  a  Bureau  of  Land  Management  official  is 
untimely,  the  Board  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  Bust  close  the  case  pursuant 
to  43  CFH  H.411  (b) .   when  an  appeal  is  properly  filed, 
the  BLM  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  on  the  sub- 
ject latter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Board  action  disposing  of  the  appeal. 
Where  BLH  closes  a  case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Board's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  of  the 
notice  of  appeal.   BLB's  action  in  closing  the  case  is 
a  nullity  and  does  not  affect  the  appellant's  rights 
before  the  Board. 


APPEALS — Continued 

where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  Hay  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.   The  State  may 
initiate  a  private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  ELM 
and  then  appeal  to  this  Board. 

State  of  Alaska  v.  Dora  David  and  Cathy  Dick.  16  IBLA 
177  (Mar.  21,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLH 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a  decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a  period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a  direct  appeal  on  the  question  of 
whether  a  Government  contest  should  issue. 

State  of  Alaska  v.  Earl  G.  Patterson.  16  IBLA  56 
(Feb.  22,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.   Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 


5£ale_o£_*laska_vi_Elsie_John,  16  IBLA  137  (Bar. 
1980) 
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State  of  Alaska  v.  Daniel  Jimmie,  Bertha  A.  Williams, 
18  IBLA  370  (July  ll"l980) 

State_of_Alaska_vi_Cora_Jghn_Smith,  50  IBLA  6 
(Sept.  5,  1980) 


when  an  appeal  is  properly  filed  with  the  Eoard  of 
Land  Appeals  from  a  decision  made  by  an  official  of  the 
Bureau  of  Land  Management,  that  official  loses  juris- 
diction over  the  case  and  has  no  further  authority  to 
take  any  action  on  the  subject  matter  of  the  appeal 
until  jurisdiction  over  the  case  is  restored  by  Board 
action  disposing  of  the  appeal. 

James  T.  Brown,  16  IBLA  265  (Bar.  27,  1980) 


When  there  is  a  conflict  between  an  application  by 
the  State  of  Alaska  to  select  land  under  the  Statehood 
Act  and  an  application  by  an  Alaska  Native  for  allot- 
ment under  the  Act  of  Hay  17,  1906,  and  it  appears  to 
BLH  that  the  Native  applicant  has  met  the  requirements 
for  patent,  BLM  must  notify  the  State  that,  if  dissat- 
isfied, it  has  an  election  of  remedies.   The  State  may 
not  appeal  from  the  "Notice,"  which  is  interlocutory, 
but  it  may  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native, 
or  it  may  appeal  the  subsequent  decision  of  BLM  to  the 
Board  of  Land  Appeals.   If  on  appeal,  the  Board  con- 
cludes that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

Staie_of_Alaska_v.  Joan_Hi_Newhall,  17  IBLA  85 
(Apr.  21,  1980) 


The  effect  of  a  timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.   It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  BLH  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

Iast_£aSI°n_Irriaation_Coi,  17  IBLA  155  (Bay  6,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaskan  Native  for 
allotment  under  the  Act  of  Hay  17,  1906,  and  it  appears 
to  BLB  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLB 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient, 
it  will  order  the  institution  of  Government  contest 
proceedings,  but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Hoses  Chythlook,  17  IBLA  219 
(Hay~13,  1980) 
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APPEALS--Continued 

The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  Bay  review 
decisions  of  the  Geological  Survey  or  the  Bureau  of 
Land  Management  to  determine  whether  such  Secretarial 
regulations,  orders,  or  policies  have  been  correctly 
implemented . 


Bass  Enterprises  Production  Co. 
1980) 


48  IBLA  11  (Bay  27, 


&£PEALS--Con tinned 

The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.   An  appeal  which  is  limited  to  those  issues 
must  be  dismissed. 

William  E.  Jef f ers^Jr.^  Hjlliam  E.Jeffers.  49  IELA  264 
<Au<j7-187"l98  07 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLB  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  8a- 
tive,  or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a  decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a  period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a  direct  appeal  on  the  question  of 
whether  a  Government  contest  should  issue. 

Stat.e_of._Alaska,  48  IBLA  229  (June  17,  1980) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

In  order  to  constitute  a  notice  of  appeal  a  docu- 
ment must  state  in  an  objectively  ascertainable  manner  a 
present  intent  to  appeal  a  final  decision  of  the  Bureau 
of  Land  Management.   A  petition  for  reconsideration  of 
a  decision  with  reasons  directed  to  the  office  which 
issued  the  decision  that  expresses  a  conditional  intent 
to  file  an  appeal  in  the  future  if  the  relief  requested 
by  petitioner  is  not  granted  does  not  constitute  notice 
of  appeal.   Where  the  decision  is  reconsidered  in 
response  to  the  petition  and  the  petitioner  is  notified 
that  the  decision  is  reaffirmed  with  right  of  appeal, 
the  decision  will  become  final  in  the  absence  of  a 
timely  appeal. 


IIe^£_LS£d.i§»  "9  IBLA  59  (July  21,  1980) 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

Where  appellant's  allegations  on  appeal  are  imma- 
terial and  irrelevant  and  appellant  fails  to  establish 
any  error  in  the  decision  below  or  any  infringement  of 
appellant's  rights,  the  appeal  is  properly  dismissed  as 
lacking  in  merit. 


Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a  coal  lessee's  request  under  43  CFB 
3U73.3-2  (d)  to  reduce  royalty  due  on  a  coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.   Rather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

Garland_Coal_6_Minina_CoA,  19  IBLA  400  (Sept.  5,  1980) 


Under  43  CFR  4. 402  and  4.412,  an  appeal  to  the 
Board  will  be  subject  to  summary  dismissal  by  the  Board 
if  a  statement  of  reasons  for  the  appeal  is  not  included 
in  the  notice  of  appeal  and  is  not  filed  within  30  days 
after  the  notice  of  appeal  was  filed. 

Ii_J3i_H§Ii»  50  IBLA  138  (Sept.  26,  1980) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a  ELM  decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a  notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  tut  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  not 
subsequently  challenge  this  decision  by  filing  a  new 
appeal  of  his  own  before  the  Board  for  read judicat ion 
of  the  same  matter. 

Donald  W.  Coyer,  Frgd.L,  Engle,  d.b.a,  Resource _ Service 

Coix_Inci lif££llantsli_Alfred_Li_Easterdaix_Eureau_of 

LaiL!3_M.£.D3aJi*ni (JSsE2JJ^Sntsj (On  Judicial  Remand). 

50  IELA  306~(Oct.  14,~1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  ty  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
must  be  dismissed. 

James  R.  Learned  et  al.,  50  IBLA  416  (Oct.  24,  1980) 


Where  Geological  Survey  issues  an  order  direct- 
ing appellant  to  pay  tack  royalties  attributable  to 
an  offshore  oil  and  gas  lease,  and  thereafter  sched- 
ules a  conference  with  appellant  to  discuss  its  order, 
a  notice  of  appeal  filed  within  30  days  of  such  con- 
ference will  be  regarded  as  timely. 

Shell_Oil_Coi,  52  IELA  74  (Jan.  9,  1981) 


5§Eaa£et_ Wallace ,  49  IBLA  256  (Aug.  18,  1980) 
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A  final  Departmental  appellate  decision  constru- 
ing a  regulation  will  be  applied  with  prospective 
effect  only  where  it  aaterially  alters  the  interpreta- 
tion given  the  regulation  by  earlier  adainistrative 
decisions  and  where  it  would  be  unfair  or  prejudicial 
to  apply  such  decision  retroactively. 

Killian  L,  Hoger.  Jr..  52  IBLA  174  (Jan.  26,  1981) 


*££!»L5 — Continued 

An  appeal  froi  an  appraisal  of  a  cotiuucation 
site  right-of-way  will  not  be  accorded  favorable 
consideration  where  it  does  not  show  with  soae  par- 
ticularity adequate  reason  for  appeal  and  support  the 
allegations  with  evidence  showing  error. 


Rocky  Hountain  natural  Gas  Co. 
(Hay  267~198l) 
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Where  a  person  aoves  froa  his  record  address  and 
does  not  apprise  BLH  of  a  forwarding  address,  and  a 
copy  of  a  BLH  decision  affecting  bia  is  Bailed  to  this 
last  address  of  record  and  returned  by  the  postal  ser- 
vice as  undeliverable,  the  decision  is  considered  to 
have  been  "served"  on  hia  as  of  the  date  it  is  returned 
to  BLH.   43  CFR  4.401(c).   Accordingly,  the  deadline 
for  filing  a  notice  of  appeal  is  30  days  after  the  date 
the  decision  is  returned  to  BLH,  and  an  appeal  filed 
after  that  date  is  properly  disaissed  as  untiaely. 

Beg  Whitson.  55  IBLA  5  (Hay  26,  1981) 


Estate  of  Glenn  F.  Coy,  Resource  Service  Co..  Inc.. 

52  IBLA~182  (Jan.  26,  1981)  88  I.D.  236 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  af f iraatively  in  what  respect 
the  decision  appealed  froa  is  in  error  does  not  Beet 
the  requireaents  of  the  Departaent's  rules  of  practice 
and  aay  be  disaissed. 

Glen_Gould,  52  IBLA  305  (Feb.  10,  1981) 

United  States  v.  William  A.  Keavely  et  al.,  53  IBLA 
320  (Bar.  25,  1981) 


It  is  not  necessary  to  aake  a  separate  ruling  on 
each  finding  of  fact  and  conclusion  of  law  proposed  by 
the  parties  to  an  adainistrative  proceeding.   It  is 
sufficient  if  the  decision  suaaarizes  the  controlling 
principles  of  law  and  the  facts  relative  thereto  as 
established  by  the  evidence  adduced. 


On  appeal  froa  or  review  of  the  initial  decision, 
the  agency  has  all  the  powers  which  it  would  have  in 
aaking  the  initial  decision.   The  powers  of  an  agency 
reviewing  an  initial  or  recoamended  decision  of  an 
Adainistrative  Law  Judge  are  greater  than  those  of  an 
appellate  court  reviewing  the  decision  of  a  trial  judge. 

United  States  y.  Dunbar  Stone  Co. .  56  IBLA  61  (July  10, 
1981) 


United  States  v.  Graham  R.  Corns.  53  IBLA  5  (Feb. 
1981) 
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Union_0i l_COi ,  56  IBLA  206  (July  22,  1981) 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requireaents  of  the  Department's  rules  of  practice 
and  aay  be  dismissed.   However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 

Geneva  Barry ,et  al..  54  IBLA  48  (Apr.  9,  1981) 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  aaking  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  coapelling 
reasons  for  aodification  or  reversal. 

Si£lsaEd_Ji_Leaumont,  54  IBLA  242  (Apr.  27,  1981) 

88  I.D.  490 

Oregon  Wilderness  Coalition.  71  IBLA  67  (Feb.  22, 
1983) 
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United  States  v, 
(Aug.  27,  1981) 


Oneida  Perlite  Corp..  57  IBLA  167 

88  I.D.  772 


When  an  appeal  to  the  Board  of  Land  Appeals  froa  a 
decision  Bade  by  an  official  of  the  Bureau  of  Land  Han- 
ageaent  is  properly  filed,  that  official  loses  juris- 
diction over  the  case  and  has  no  further  authority  to 
take  any  action  on  the  subject  matter  of  the  appeal 
until  jurisdiction  over  the  case  is  restored  by  Board 
action  disposing  of  the  appeal. 


Sierra  Club.  57  IBLA  288  (Aug.  31,  1981) 
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APPEALS — Con tinned 

The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  'within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  lay  review 
decisions  of  the  Geological  Survey  to  determine  whether 
such  Secretarial  regulations,  orders,  or  policies  have 
been  correctly  implemented. 

Superior  Oil  Co.,  57  IBLA  404  (Sept.  It,  1981) 


APPEALS — Continued 

Service  of  a  BLR  decision  is  accomplished  when  it 
is  delivered  to  the  addressee's  last  address  of  record 
by  certified  mail  and  such  delivery  is  substantiated  by 
postal  authorities,  regardless  of  whether  it  was  in 
fact  received  by  the  person  to  whom  it  was  addressed, 
and  the  prescribed  period  for  initiating  an  appeal  from 
such  decision  commences  on  the  date  of  such  delivery. 

Lillian  Barlow.  58  IBLA  385  (Oct.  21,  1981) 


The  provisions  of  43  CFR  4. all,  requiring  that  a 
notice  of  appeal  be  filed  within  30  days  of  service  of 
the  decision  appealed  from,  are  mandatory,  inasmuch  as 
they  determine  the  jurisdiction  of  the  Board  to  hear 
an  appeal,  and  are  not  subject  to  waiver.   An  appeal 
which  was  not  filed  timely  must  be  dismissed. 

kY.22_P.ahle,  58  IBLA  73  (Sept.  22,  1981) 


The  Board  of  Land  Appeals  will  not  dismiss  or 
set  aside  a  decision  by  the  Bureau  of  Land  Banageaent 
holding  an  appellant  liable  for  an  innocent  mineral 
trespass  solely  because  a  notice  of  trespass  cited  a 
criminal  statute. 

Texaco.  Inc..  59  IBLA  155  (Oct.  26,  1981) 


Neither  the  State  of  Alaska  nor  an  instrumentality 
thereof  has  standing  to  appeal  a  decision  which  recog- 
nizes that  full  title  to  a  parcel  of  land  is  in  the 
State,  absent  a  showing  of  injury  in  fact  from  such  a 
decision. 

State  of  Alaska,  58  IBLA  118  (Sept.  -4,  1981) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the 
subject  of  determination  during  the  inventory  process 
of  the  wilderness  program;  the  effect  of  future  or 
potential  activities  is  properly  analyzed  in  the  study 
phase. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

anion  Oil  Co, (On  Reconsideration) .  58  IBLA  166 

7sept.~28,  1981)" 


A  finding  by  BLR  that  some  statutory  mechanism  has 
been  triggered  which  automatically  divests  a  right  does 
not  and  cannot  mean  that  the  adversely  affected  party 
is  denied  recourse  to  the  appellate  process.   The  Board 
of  Land  Appeals  is  the  exclusive  arbiter  of  its  juris- 
diction, and  neither  employees  of  BLH  nor  attorneys  of 
the  Office  of  the  Solicitor  may  create  or  deny  the 
right  of  appeal  to  the  Board. 


Texas  Oil  and  Gas  Corp. 


58  IBLA  175  (Sept.  28,  1981) 
88  I.D.  879 


Under  43  CFR  4.410,  a  party  must  be  adversely 
affected  by  a  decision  of  an  officer  of  the  Bureau  of 
Land  Management  in  order  to  have  the  right  to  appeal  to 
the  Board  of  Land  Appeals. 

California  State  Lands  Commission.  58  IBLA  213 
(Sept.  29,~1981) 

-_____2___2__2_________.  70  IBLA  71  (Jan.  11,  198  3) 


notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Galen  BT  Brazington.  59  IBLA  255  (Oct.  29,  1981) 

Bequoia  Ass'n.  60  IBLA  386  (Dec.  23,  1981) 

Bussell  L.  Osborn.  62  IBLA  104  (liar.  1,  1982) 

B.  H,  Dodds.  62  IBLA  241  (Bar.  11,  1982) 

Badison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 

Ra  v_Hal  lory .  68  IBLA  189  (Nov.  9,  1982) 

Harold  H.  Rnppert.  69  IBLA  82  (Nov.  30,  1982) 

Ina  Hay  Collier  Johnson  et  al.,  72  IELA  26  (Apr.  5, 
1983) 

Jerald  F.  Bussell.  Patricia  KT  Bussell,  72  IBLA  28 
(Apr.  5,  1983) 

James  W.  Chudnow.  Laurent  A,  Geisbert.  72  IELA  60 
"(AprT  12,  1983) 

Gary  T,  Suhrie.  75  IBLA  9  (Aug.  2,  1983) 

Lloyd  H.  Baldwin.  75  IBLA  251  (Aug.  25,  1983) 

Bed  Bock  Golf  6  Recreational  Ass'n.  Inc..  77  IB1A  87 
1nov.~97~1983) 

George  Schultz  et  al..  81  IBLA  29  (Bay  17,  1984) 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claim  will  afford  the  mining 
claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 

United  States  v.  John  Burt  et  al..  59  IBLA  326 
(NovT  5,  1981) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLB's  noncompliance  therewith. 

The  Federal  Land  Policy  and  Banageaent  Act  of  1976 
requires  the  Secretary  of  the  Interior  to  manage  public 
lands  under  principles  of  "multiple  use"  and  "sustained 
yield,"  and  the  statutory  definition  of  these  concepts 


115 


APPEALS — Continued 


recognizes 
impleaentat 
the  respons 
prograas,  a 
of  reasoned 
Therefore, 
action  is  b 
tors  and  is 
disturb  it 
to  statute 


the  need  for  1 
ion.   As  the  S 
ibilitjr  of  ad 
nd  BLH  anst  be 

discretion  in 
so  long  as  the 
ased  on  a  cons 

supported  by 
absent  a  clear 
or  regulation 


atitude  and  discretion  in  their 
ecretary's  delegate,  BLH  has 
inistering  such  policies  and 

accorded  correlative  powers 

discharging  these  duties. 

BLB  policy  or  implementing 
ideration  of  all  relevant  fac- 
the  record,  the  Board  will  not 

showing  that  it  is  contrary 
or  otherwise  erroneous. 


iiSiOiliSi,  60  IBLA  1  (Nov.  12,  1981) 


An  appellant  or  intervenor  requesting  this  Board 
to  reverse  a  Bureau  of  Land  Hanagement  decision  regard- 
ing the  inclusion  or  exclusion  of  a  unit  of  land  as  a 
wilderness  study  area  Bust  show  the  decision  to  be 
based  on  a  clear  and  specific  error  of  law  or  fact, 
otherwise  the  Board  will  affira. 

eeEEili-Si-Mas t inos ,  60  IBLA  54  (Bov.  17,  1981) 


The  30-day  period  within  which  an  appeal  froa  a 
decision  classifying  lands  as  being  within  a  KGS  aust 
be  initiated  coaaences  upon  service  on  the  lessee  (or 
co-lessee)  of  record  of  a  copy  of  the  decision.   Both 
the  lessee  and  his  agent,  including  the  holder  of  oper- 
ating rights  under  the  lease,  are  subject  to  the  30-day 
deadline. 


Robert  _Li_WrigJiti_She  11  _0il_COj 
1981) 


60  IBLA  142  (Bov.  21, 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  that 
portion  of  a  State  Director's  decision  which  implements 
an  order  issued  personally  by  the  Secretary  of  the 
Interior  in  his  capacity  as  chief  executive  officer  of 
the  Department  and  the  appeal  will  be  dismissed  insofar 
as  it  relates  to  this  issue. 


Cascade  Holistic  Economic  Consultants  et  al. 
293  (Dec.  18,  1981) 


60  IBLA 


Where,  in  a  decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  to 
sec.  603  (a)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  U.S.C.  »  1782(a)   (1976),  the  Bureau  of 
Land  Hanagement  grants  interested  parties  30  days  to 
initiate  a  protest  challenging  the  decision,  the  30-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiration  of  the  30  days  accorded  for  filing  protests. 
An  appeal  filed  after  the  time  period  allowed  must  be 
dismissed. 

San  Juan  County  Comm'n.  61  IBLA  99  (Jan.  4,  1982) 


APPEALS — Continued 

where  a  protest  filed  against  the  issuance  of  an 
oil  and  gas  lease  alleges  several  specific  reasons  why 
the  lease  should  not  issue,  and  BLH  dismisses  the  pro- 
test after  doe  consideration  of  the  reasons  recited, 
and  on  appeal  froa  such  dismissal  the  protestant  raises 
additional  arguaents  and  issues,  the  Board  of  Land 
Appeals  need  not  adjudicate  the  issues  raised  for  the 
first  time  on  appeal,  but  may  confine  its  review  to  the 
merits  of  those  aatters  addressed  in  the  decision  which 
is  the  subject  of  the  appeal. 

Henry  A,  Alker.  62  IBLA  211  (Bar.  10,  1982) 

Honty  Cranston.  67  IBLA  36"  (Oct.  7,  1982) 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  froa  a  wilderness  study  area 
aust  show  that  the  decision  appealed  was  preaised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Bolter  Oil  Co. .  62  IBLA  274  (Har.  15,  1982) 

John  W.  Black  et  al,.  63  IBLA  165  (Apr.  6,  1982) 

Edward  H.  Howe.  Fred  Huff.  Gerald  A.  Strauss,  76  IBLA 
27  (Sept.  87~19  8  3) 


Where  appellant  states  that  be  aay  not  be 
adversely  affected  by  a  decision  of  the  Bureau  of  Land 
Hanagement  and  fails  to  point  out  affirmatively  in  his 
statement  of  reasons  in  what  respect  the  decision  is 
in  error,  he  does  not  meet  the  requirements  of  the 
Department's  rules  of  practice  and  the  appeal  must  be 
disaissed. 

Hal  V.  Carlson,  Jr..  62  IBLA  305  (Har.  18,  1982) 


The  Board  of  Indian  Appeals  is  bound  by  statutes, 
regulations,  case  law,  and  principles  of  judicial  self- 
restraint  not  to  interfere  with  substantive  decisions 
of  the  BIA  issued  under  its  discretionary  authority. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  of  the 
Rocky  Boy ' s, Reservation  v.  Conn'r  of  Indian  Affairs , 
9  IBIA  203  "(Bar.  30,  1982)  89  I.D.  132 


Where  several  BLH  decisions  declaring  appellant's 
mining  claims  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (N-952),"  and  appellant's  notice  of 
appeal  specifically  applied  to  BLH  decisions  tearing 
that  reference  nuaber,  the  notice  of  appeal  was  effec- 
tive, and  BLH  incorrectly  and  preaaturely  closed  the 
file  of  one  claia  that  BLB  decided  was  not  covered  by 
the  notice  of  appeal. 

D.  F.  Colson.  63  IBLA  221  (Apr.  15,  1982) 


A  homestead  entryman  who  22  years  ago  received  a 
patent  with  a  reservation  of  a  aaterial  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

Where  a  hoaestead  patent  is  impressed  with  the 
reservation  of  a  right-of-way  for  a  aaterial  site  which 
is  held  and  operated  by  a  state  agency,  the  Department 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  or 
whether  it  should  be  canceled. 


Where  an  individual,  named  as  an  adverse  party 
in  a  proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  given  the 
opportunity  to  participate  in  the  proceeding  but  fails 
to  do  so,  the  matter  becomes  res  judicata  upon  the  ren- 
dering of  the  Board's  decision  and  the  party  may  not 
subsequently  challenge  the  decision  in  a  new  appeal 
before  the  Board  from  the  Bureau  of  Land  Management's 
ministerial  action  implementing  the  decision. 

Ray  Kay,  Teckla,,  Productions.  Inc..  63  IBLA  357 
(Apr.  297  19827 


§£»£ e_of_ Alaska ,  62  IBLA  187  (Har.  9,  1982) 


APPEALS — Continued 


APPEALS — Continued 


The  effect  of  decisions  of  Bureau  of  Land  Banage- 
ment officials  regarding  applications  for  use  of  the 
public  land  and  its  resources  are  stayed  pending  the 
tine  during  which  a  party  adversely  affected  thereby 
■ay  file  an  appeal  and  during  the  pendency  of  any 
appeal  properly  filed  except  where  statute  or  regula- 
tion provides  otherwise.   43  CFR  4.21(a).   Although 
the  regulations  governing  issuance  of  rights-of-way 
pursuant  to  Title  V  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  ««  1761-1771  (1976), 
provide  that  such  decisions  shall  be  effective  when 
issued,  rights-of-way  for  Federal  aid  highways  are 
expressly  excluded  fro»  the  scope  of  such  regulation 
and  thus,  a  decision  to  issue  the  latter  type  of 
right-of-way  is  stayed  pending  appeal. 


Citizens  for  Glenwood  Canyon, 
198.2) 


64  IBLA  346  (June  15, 


where  an  advisory  letter  from  an  official  of  the 
Bureau  of  Land  Management  to  an  official  of  Minerals 
Banagement  Service  reporting  recommendations  on  an 
application  for  permit  to  drill  on  an  oil  and  gas 
lease  is  clearly  interlocutory  in  nature,  and  where 
implementation  of  the  action  contemplated  by  the  letter 
is  contingent  upon  the  future  approval  by  Minerals 
Management  Service  of  an  application  for  a  permit  to 
drill,  an  appeal  from  the  recommendations  contained  in 
the  letter  will  be  dismissed  because  the  letter  does 
not  constitute  a  final  decision,  and  appellant's 
interests  have  not  yet  been  adversely  affected. 

Dtah  Wilderness  Ass'n.  65  IBLA  219  (July  9,  1982) 


where,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  other 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
time  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  may  a  lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

Ly.Sda_Bagley._Doy.e,  65  IBLA  340  (July  16,  1982) 


A  notice  of  appeal  must  be  filed  within  30  days 
after  appellant  is  served  with  the  decision  from  which 
he  is  appealing.   When  a  party  does  not  appeal,  the 
doctrine  of  administrative  finality,  the  administrative 
equivalent  of  res  judicata,  generally  bars  considera- 
tion of  the  same  issue  in  a  later  appeal. 

A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.   However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 

Y.iE3AI_y_i_£ete.r son ,  66  IBLA  156  (Aug.  10,  1982) 


Where  an  appeal  of  a  Bureau  of  Land  Management 
action  regarding  the  triggering  of  a  small  business 
set-aside  timber  sale  program  raises  only  class  size 
issues,  the  appeal  must  be  dismissed  because  the  Small 
Business  Administration,  not  the  Department  of  the 
Interior,  determines  class  size. 

Public  Timber  Purchasers  Group,  66  IBLA  244  (Aug.  17, 
1982) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  stud-;  phase. 

M£necott_CO£E._.,  66  IBLA  249  (Aug.  17,  1982) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herticidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLB's  noncompliance  therewith. 

Susan, Delles.et  al. .  66  IBLA  U07  (Aug.  31,  1982) 


Where  the  Bureau  of  Land  Banagement  authorized 
officer  issues  a  decision  determining  the  grazing  privi- 
leges of  two  conflicting  applicants  which  is  adverse  to 
one  of  the  applicants,  and  that  applicant  appeals  to  an 
Administrative  Law  Judge  and  receives  a  favorable  deci- 
sion, the  failure  of  the  other  applicant  to  participate 
in  the  proceedings  before  the  Administrative  Law  Judge 
does  not  foreclose  that  applicant  from  appealing  that 
decision  to  the  Board  of  Land  Appeals,  as  that  appli- 
cant is  a  party  to  a  case  adversely  affected  by  a 
decision  of  an  Administrative  Law  Judge  within  the 
meaning  of  at  CFR  4.410. 

Bureau  of  Land  Management  vf  Alfredo  B.  Baez.  67  IBLA 
89  (Sept.  137  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).   Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  tecause,  as  a  general  rule,  the  Board  does 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

I!£I!ewable_Ener2iJ_Inci,  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


The  Board  of  Land  Appeals  must  defer  to  the  Secre- 
tary's decision  to  approve  the  granting  of  a  contract, 
where  such  approval  implicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  compliance  with  the  National  Environ- 
mental Protection  Act  of  1969,  42  O.S.C.  ««  4321-4361 
(1976).   The  Board  has  no  jurisdictional  authority  to 
entertain  appeals  concerning  matters  covered  by  the 
Secretarial  action  except  in  the  limited  circumstance 
where  the  appellant's  object  clearly  is  to  show  BLB's 
noncompliance  therewith. 

Eonald_Pav.,  68  IBLA  26  (Oct.  21,  1982) 


A  decision  partly  rejecting  an  oil  and  gas  lease 
offer  because  the  lands  are  included  in  a  lease  issued 
to  a  pricr  applicant  will  be  affirmed  on  appeal  upon 
a  finding  that  appellant's  contention  that  the  prior 
applicant  failed  to  comply  with  the  requirements  for 
disclosure  of  other  parties  in  interest  is  simply 
unfounded. 


l£Y.iB_Wall,  68  IBL*  276  (Nov.  17,  1982) 


117 


APPEALS — Continued 

As  a  general  rale  an  appeal  is  subject  to  dis- 
aissal  where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  only  error 
in  the  decision  below  is  a  misapplication  of  the  regu- 
lations which  only  the  appellant  has  standing  to  appeal. 

Jerry_Bi_Pritchard,  70  IBLA  154  (Jan.  18,  1983) 


notice  of  appeal  froa  the  dismissal  of  a 
protest  filed  by  the  State  of  Alaska  pursuant  to 
sec.  905(a)(5)(B)  of  the  Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C.  «  1634(a)  (5)  (B)  (Supp.  IV 
1980)  ,  Bust  be  filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  decision  froa 
which  the  appeal  is  taken.   The  tiaely  filing  of  a 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
the  appeal  within  the  tine  allowed  requires  dismissal 
of  the  appeal. 

State_of_Alaska,  70  IBLA  369  (Feb.  3,  1983) 


An  appeal  to  the  Board  will  be  disaissed  where  the 
issues  on  appeal  are  moot  and  where  relief  sought  by 
appellant  has  been  granted  by  a  court. 

Si§rra_Club,  71  IBLA  235  (Bar.  18,  1983) 


An  appeal  brought  by  a  person  who  does  not  fall 
within  any  of  the  categories  of  persons  authorized  by 
regulation  to  practice  before  the  Departnent  is  subject 
to  disaissal. 

lhoaas_Li_Tu t t le ,  71  IBLA  265  (flar.  22,  1983) 

Williaa_Li_Burney,  72  IBLA  62  (Apr.  12,  1983) 

Ji_C . _Tra ha n ,  74  IBLA  15  (June  24,  1983) 

Afithoni_01Brien ,  77  IBLA  154  (No*.  16,  1983) 


APPEALS — Continued 

Where  appellant's  statement  of  reasons  for  appeal 
froa  a  decision  to  include  certain  lands  in  a  wilder- 
ness study  area  fails  to  assert  any  right,  claia,  title 
or  interest  in  the  subject  lands,  nor  any  use  of  thea 
which  will  be  adversely  affected,  appellant  will  be 
considered  to  lack  standing  to  appeal,  and  the  appeal 
will  be  disaissed. 

The  Board  of  Land  Appeals  is  the  arbiter  of  its 
jurisdiction,  and  neither  eaployees  of  ELK  nor  attor- 
neys of  the  Solicitor's  office  aay  create  or  deny  the 
right  of  appeal  to  the  Board.   where  a  notice  published 
by  BLH  erroneously  includes  a  provision  for  appeal  to 
the  Board,  the  Board  is  not  thereby  bound,  and  an 
appeal  filed  in  response  to  such  notice  is  subject  to 
disaissal. 

The  authority  of  BLH  state  directors  to  designate 
the  boundaries  of  wilderness  study  areas  derives  froa 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  eapowered  to 
decide  such  appeals  as  fully  and  finally  as  sight  the 
Secretary.   The  Board,  therefore,  aay  affira,  reverse 
or  aodify  such  boundary  designations  on  appeal  with 
finality,  and  BLH's  ainisterial  iapleaentation  of  such 
final  decisions  will  not  create  a  new  right  of  appeal. 

£hei£S_Dod_ge_Corr)i_et_ali,  72  IBLA  226  (Apr.  26,  1983) 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  statement  of  reasons  does 
not  with  soae  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 


Onited  States 
1983) 


Connor  et  al..  72  IELA  254  (Apr.  27, 


Bob  G.  Howell.  75  IBLA  113  (Aug.  12,  1983) 


An  appellant  seeking  reversal  of  a  decision 
involving  lands  in  a  wilderness  study  area  Bust  show 
that  the  decision  appealed  was  preaised  either  on  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 


Where  a  decision  on  appeal  is  based  on  a  factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  on  appeal  was  provided  and  where  the  facts 
on  which  the  decision  was  based  were  incorrect  due  to 
a  faulty  hearing  transcript,  the  decision  will  be  set 
aside. 

Orea  Development _ Co.  v .  Leo  Calder  (On  Beconsidera- 
tion) ,~A-26604  (Apr.  25,  1983)  "  90  i7d.~223 


A  determination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affiraed  on  appeal  where  the  record  establishes  that  a 
hard  look  at  environaental  problems  has  been  taken, 
relevant  areas  of  environaental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environaental  analysis. 

Southwest  Resource  Council.  Inc.,  National  6  Arizona 
«I.yiife_ Federations,  73  IBLA  39  (Hay  11,  1983) 


In  the  Department's  appellate  process  involving 
review  of  decisions  Bade  by  subordinate  officers  and 
eaployees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  aight  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affira  such 
decisions  as  are  supported  aerely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  arbitrary 
or  capricious,  unless  such  a  liaitation  on  the  scope 
of  appellate  review  has  been  iaposed  by  the  Secretary 
himself  in  a  duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.   Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a  preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

2l!ited_S^tes_Fish_6_WiJ.dlife_Service,  72  IBLA  218 
(Apr.  25,  19837 


Where,  on  appeal  froa  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  to  30  U.S.C.  4  188(b) 
appellant  submits  an  affidavit  in  support  of  its  asser 
tion  that  no  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a  well  capable 
of  producing  oil  or  gas  in  paying  quantities  en  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  one  of 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a  criainal  violation  of  18  U.S.C.  «  1001 
(1976). 

fJlDK- ISEI2IS t i on ,  73  IBLA  111  (Hay  23,  1983) 
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APPEALS — Cor  tinned 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a  regulation  where  appellant 
has  not  shown  hou  the  appealed  decision  applied  or 
implemented  the  regulation. 


22I°I!x-k£di »  7"  IBLA  139  (July  &.  1983) 


90  I.D.  289 


Where  the  Bureau  of  Land  Management  refers  a  com- 
plaint about  the  issuance  of  a  crossing  permit  under 
13  CFB  U130. 1-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

i°J!es___S_^d__L_ve_t_ck__.Inc_,  75  IBLA  10  (Aug.  5,  1983) 


Where,  in  its  statement  of  reasons  for  appeal, 
appellant  fails  to  allege  a  cognizable  interest  which 
has  been  adversely  affected,  appellant  will  be  con- 
sidered to  lack  standing,  and  the  appeal  will  be  dis- 
missed. 

Bin  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  to  appeal  to 
the  Board  of  Land  Appeals.   Likewise,  Bin's  dismissal 
of  a  protest  against  a  resource  management  plan  is  not 
appealable  to  the  Board.   In  each  instance,  other  pro- 
visions for  agency  review  have  been  made  by  regulations. 

Oregon  Natural  Resources  Council.  78  IBLA  12U  (Eec.  27, 
1983? 


Failure  by  appellant  to  point  to  some  error  in  a 
decision  or  to  show  that  agency  action  has  deprived  him 
of  some  right  subjects  his  appeal  to  dismissal. 

Contention  by  appellant  that  the  agency  generally 
conducted  a  competitive  oil  and  gas  lease  sale  so  as  to 
deprive  appellant  of  information  needed  to  compile  a 
reasonable  competitive  bid  is  inadequate  to  support  an 
appeal  where  it  fails  to  specify  how  any  agency  conduct 
complained  of  operated  to  appellant's  detriment  or  how 
appellant  is  entitled  to  relief  claimed. 

B______orthcutt,  75  IBLA  305  (Aug.  30,  1983) 


Notice  of  appeal  must  be  filed  within  30  days  from 
the  date  that  the  party  appealing  receives  the  decision 
from  which  the  appeal  is  taken.   A  timely  filing  of  the 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
the  appeal  within  the  time  allowed  requires  dismissal. 

A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  cf  practice 
and  may  be  dismissed.   However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 

Score___ ___________ ,  78  IBLA  112  (Dec.  29,  1983) 


A  decision  of  the  Board  of  Land  Appeals  holding 
that  the  signature  requirement  of  13  CFR  3111.1-1  (a)  is 
■et  when  the  offeror  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  of  the  front  page 
of  the  offer  form,  including  the  signature,  is  not  an 
abrupt  departure  from  other  Board  rulings  nor  a  retro- 
active application  of  a  new  rule,  but  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  to  this  specific  factual  circumstance. 


Richard  F.  Carroll (On  Reconsideration) 

7sept7  27,  1983) 


76  IBLA  151 
90  I.D.  132 


Where  a  simultaneous  oil  and  gas  lease  application 
is  submitted  by  a  filing  service  on  behalf  of  a  client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Management  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 
13  CFR  1.3  to  represent  the  client  in  an  appeal  to  the 
Board. 

fionald.EiJJook ,  76  IBLA  367  (Oct.  25,  1983) 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  fails  to  file  timely  a 
statement  of  reasons  and  no  reason  for  maintaining  the 
action  is  apparent. 

Village  S  City  Council  of  Aleknagik,  nay  H.  Olson, 
La_re_c___ur_h___Sr_,  77  IBLA  130  (Nov.  15,  19837 


The  Board  of  Land  Appeals  has  no  jurisdiction  to 
hear  an  appeal  by  a  mining  claimant  from  a  BLH  decision 
classifying  land  for  lease  or  sale  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as  amended, 
13  U.S.C.  44  869  to  869-1  (1976),  which  has  become  a 
final  order  of  the  Secretary. 

Ronald  R.  Graham.  Dorothy  L.  Graham.  77  IBLA  171 
InovT  17,  1983) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2  that  are  not  based  solely  on  the  exercise 
of  discretion.   A  decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a  specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.   Therefore,  it  can  be  reviewed 
by  the  Eoard. 

The  characterization  of  a  decision  rendered  ty  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

A  decision  by  the  Deputy  Assistant  Secretary-- 
Indian  Affairs  (Operations)  under  25  CFR  Part  2  that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary-Indian Affairs  (Operations)  under  25  CFR  Fart  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  ty  a  written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Opon  the  expiration  of  the  30-day  time  period  for 
decision  established  ty  25  CFR  2.19  (t),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a  separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Eoard  jurisdiction.   The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Clayton  J.  Wray  v.  Deputy  Assistant  Secretary — Indian 
India  n_Affai_s  _0_erations_,  12  I  EI A~ 11 6  "(JanT  2  77 
198U)  91  I.D.  13 
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Where  the  Bureau  of  Land  Banagement  assesses  the 
cuaulative  iapacts  of  approving  multiple  peraits  to 
drill  for  oil  and  gas  in  a  wilderness  study  area  and 
wild  horse  range  and  Bakes  an  area-wide  determination 
to  perait  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  deteraination  challenging  the  adequacy  of  the 
environmental  assessment  of  the  cuaulative  iapacts 
is  not  preaature. 


An  organization  appealing  a  Bureau  of  Land  Manage- 
lent  decision  will  be  considered  a  "party  to  a  case" 
having  standing  to  appeal  an  adverse  decision  of  an 
officer  of  the  Bureau  of  Land  Management  where  the 
organization  uses  the  lands  in  question  and  actively  and 
extensively  participates  in  the  formulation  of  land  use 
plans  for  the  lands  in  question. 

Ceser t_S ur vivor s ,  80  IBLA  111  (Apr.  3,  1984) 


Animal  Protection  Institute  of  America.  Sierra  Club, 
Colorado  Open  Space  Council,  79  IBLA  91  (Feb.  17, 
1984)"  91  I.D.  115 


Where  a  counsel  moves  to  reopen  a  Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  subait  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a  summary  affirmation  of  the  original  decision. 

Jean  Rodgers  et  al. [On  Reconsideration)  ,  5  OHA  266 

(Feb.  21.  1984) 


A  decision  by  an  Administrative  Law  Judge  setting 
aside  a  BLB  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a  temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
reaanded  so  that  BLR  may  consider  whether  the  applicant 
is  entitled  to  a  grazing  permit  for  the  additional 
forage  within  a  particular  allotment  in  accordance  with 
13  CFB  1110.3-1  and  1110.5. 

Bay  Pershall  v.  Bureau  of  Land  Hanaqement,  80  IBLA  168 
(Apr.~137  1984) 


If  an  assignment  is  approved  by  BLH  after  BLH  has 
received  notice  that  a  private  dispute  exists  as  to 
the  validity  or  effect  of  the  assignment,  but  before 
resolution  of  the  private  dispute,  fairness  dictates 
that  the  assignment  be  vacated  to  restore  status  quo 
pending  resolution  of  the  dispute. 

Charles  H.  Dorman  et  al. (Appellants) .  Robert  L.  Beyer. 

8o3er_bi_Ramsejr_JA£p_elleesl,  79  IBLA  209  (Feb.  28,  1981) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  aaended,  5  U.S.C.  ft  552  (1982),  to 
acquire  inforaation  related  to  the  rationale  for  the 
production  royalty  set  in  a  competitive  coal  lease  does 
not  constitute  a  final  decision  by  BLB  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.   The 
appellant  only  had  a  right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Coastal  States  Energy  Co..  80  IBLA  271  (Bay  4,  1981) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFB  2.19(c)(2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations) 
rendered  under  the  adainistrative  appeal  regulations 
of  25  CFB  Part  2  that  are  not  based  solely  on  the 
exercise  of  discretion.   A  decision  that  requires  the 
application  of  general  legal  principles  to  a  specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.   Therefore,  it  can  be 
reviewed  by  the  Board. 


When  a  party  appeals  a  BLB  decision,  it  is  the 
obligation  of  the  appellant  to  show  that  the  determin- 
ation is  erroneous.   Onless  a  statement  of  reasons 
shows  adequate  reasons  for  appeal  and  the  allegations 
are  supported  with  evidence  showing  error,  the  appeal 
cannot  be  afforded  favorable  consideration. 


Howard  J,  Hunt,  Howard  B . 
1981) 


.Hunt,  80  IELA  396  (Bay  11, 


The  characterization  of  a  decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Opon  the  expiration  of  the  30-day  tiae  period  for 
decision  established  in  25  CFB  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
aatter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a  separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

Oliver  Redfield  v. Deputy  Ass't  Secretary—Indian 

4Hii£S_iO£era tio nsi ,  12  IBIA  190  (Bar.  2~,    1984) 


Where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  administrative  law 
judge.   However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Eoard  may  determine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

State  of  Alaska,  Barv  Frances  DeHart,  82  IBLA  165 
(Aug.  6,  1984) 


A  decision  by  an  officer  of  the  BLB  which  does  not 
fall  within  any  of  the  enuaerated  exceptions  in  43  CFB 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a  BLB  officer  is  without  authority  to  state  other- 
wise. 

Utah  Wilderness  Ass'n,  80  IBLA  64  (Bar.  30,  1984) 

91  I.D.  165 


A  notice  of  appeal  aust  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  froa  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  tiae  allowed 
requires  dismissal  of  the  appeal. 

Where  an  applicant  for  a  trade  and  manufacturing 
site  alleges  that  she  timely  Bailed  a  notice  of  appeal 
of  a  decision  setting  forth  estiaated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
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received  by  the  proper  Bureau  of  Land  Hanageaent 
office,  the  applicant  oust  bear  the  consequences. 

£2S!U_Ji_Sailli2*«  82  IBLA  247  (Aug.  28,  1984) 


A  hearing  is  not  necessary  in  the  absence  of  a 
■aterial  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.   An  oral  hearing  on  a 
color-of -title  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-title  claia. 

Ki»_Ci_Evans,  82  IBLA  319  (Sept.  6,  1984) 


APPEALS — Continued 

A  lotion  to  disaiss  an  appeal  on  the  grounds  that 
the  appellant  failed  to  file  a  tiaely  notice  of  appeal 
within  30  days  of  actual  notice  of  the  BLR  decision 
will  be  denied  where  there  is  no  evidence  in  the  record 
of  when  the  appellant  had  such  notice. 

A  person  who  is  a  party  to  a  case  and  who  has  a 
cognizable  interest  which  has  been  adversely  affected 
will  be  considered  to  have  standing  to  appeal  pursuant 
to  13  CFB  4.410(a).   Where  the  appellant's  interest  is 
only  that  of  a  deeply  concerned  citizen,  the  appeal 
aust  be  disaissed  for  lack  of  standing. 

Sharon_Lona_et_al.,  83  IBLA  304  (Oct.  30,  1984) 


Where  a  certificate  of  ineligibility  for  status 
as  a  Native  group  was  not  sent  by  the  Bureau  of  Indian 
Affairs  to  the  person  authorized  in  the  record  by  the 
aeabers  of  a  Native  group  to  be  their  agent  for  any  and 
all  legal  effects  for  the  group  but  was  sent  instead 
to  a  aeaber  of  the  Native  group,  at  an  incorrect 
address,  the  provisions  of  13  CFB  2653.6(a)  (6)  were  not 
followed,  and  the  certificate  of  ineligibility  was  not 
served  on  the  Native  group. 

where  the  record  in  a  case  establishes  that  the 
person  authorized  by  a  Native  group  to  act  as  its  agent 
had  actual  notice  of  a  certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transaitted  within  30  days  of  such  notice,  the  notice 
of  appeal  aust  be  disaissed.   The  tiaely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a  jurisdictional  requireaent. 

Nabesna  Native  Corp. ti  Inc.  (On  Reconsideration) , 
83  IBLA  82  (Sept.  28,~X984) 


Onder  the  express  terns  of  43  CFB  4.411(a),  a 
person  who  wishes  to  appeal  a  decision  to  the  Board  of 
Land  Appeals  aust  file  his  notice  of  appeal  in  the 
office  of  the  officer  who  Bade  the  decision  (not  the 
Board).   This  requireaent  is  strictly  enforced.   Ihus, 
where  a  notice  of  appeal  froa  a  decision  by  a  state 
office  of  Bin  is  filed  only  with  the  Board  of  Land 
Appeals  and  the  Field  Solicitor's  Office,  not  with  ELM, 
an  appeal  is  not  initiated,  and,  if  no  other  notice  is 
tiaely  filed  in  the  correct  office,  the  appeal  aust  be 
disaissed. 

San_Ouan_Coal_Co. ,  83  IBLA  379  (Nov.  16,  1984) 


The  burden  to  prove  a  BLN  decision  erroneous  is 
upon  the  appellant,  where  ber  appeal  is  based  upon 
allegations  that  the  first-drawn  lease  applicant  is 
disqualified  to  hold  a  Federal  lease. 

Joan  Lieberaan.  84  IBLA  85  (Dec.  6,  1984) 
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Ouzinkie  Native  CorpT  v.  Edward  N.  Opheia.  8  3  IBLA 
225  (Oct.  19,  1984) 


Where  a  1974  decision  to  issue  a  highway  right- 
of-way  is  not  challenged  on  appeal  until  1980,  the 
doctrine  of  adainistrative  finality  bars  consideration 
of  the  legal  basis  for  the  1974  right-of-way  grant. 

Where  a  village  land  selection  conveyance  under 
the  Alaska  Native  Claias  Settleaent  Act  is  aade  subject 
to  a  highway  right-of-way  for  a  aaintenance  site  held 
by  a  state  agency,  the  Departnent  of  the  Interior 
retains  jurisdiction  to  deteraine  whether  the  right-of- 
way  should  continue  or  be  canceled. 

Bering  Straits  Native  Corp..  Council  Native  Corp. , 
83  IBLA  280  (Oct.  25,  1984) 


The  Board  of  Land  Appeals  has  no  jurisdiction  to 
hear  appeals  froa  BLN  decisions  denying  petitions  for 
classification. 

State  of  Utah,  Division  of  Wildlife  Resources.  83  IBLA 
298  7oct.  267  1984) 


Under  43  CFR  4.1271,  notice  of  appeal  aust  be 
filed  on  or  before  30  days  froa  date  of  receipt  of  the 
order  or  decision  sought  to  be  reviewed.   The  tiaely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  tine  allowed 
requires  disaissal  of  the  appeal. 

William  B.  Johnson  y.  Office  of  Surface  Mining 
fieclI»3iiOE_I_Ii!f2Iceaent,  84  IELA  169~  (Dec7  19,  1984) 


Where  the  Interior  Board  of  Land  Appeals  sets 
aside  a  ELB  decision  because  on  appeal  the  appellant 
has  pointed  out  aabiguities  and  inconsistencies  in  the 
record  and  BLN  does  not  coae  forward  to  clarify  then, 
the  Board  ordinarily  will  not  entertain  a  postdecision 
brief  seeking  reconsideration  and  setting  forth  such 
clarification. 

Sierra  Club.  The  Bono  Lake  CoaBittee (On  Reconsidera- 
tion!, 84  IBLA  175  (Dec.  19,  1984) 
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will  be  denied  as  well  as  bis  request  for  farther  sus- 
pension of  the  case. 

Jack_Zuckerian,  45  IBLA  337  (Feb.  7,  1980) 


A  perait  allowing  free  use  of  uneral  materials 
does  not  segregate  the  subject  lands  froi  further  ap- 
propriation; rather,  subsequent  clans  and  entries  are 
subject  to  the  terns  of  the  perait. 
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An  application  for  perait  to  drill  for  oil  and  gas 
in  a  "potash  enclave"  in  a  designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  coaes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  HO  FR  51486  (Nov.  5,  1975). 

Bass  Enterprises  Production  Co..  48  IBLA  11  (Hay  27, 
1980) 


An  application  for  an  Indian  allotment,  filed  on 
behalf  of  a  ainor  child,  pursuant  to  sec.  4  of  the 
General  Allotaent  Act,  as  aaended.  25  U.S.C.  %  331 
(1976) ,  which  is  anaccoapanied  by  the  certificate  of 
eligibility  required  by  a 3  CFR  2531.1(b)  and  (d) ,  is 
properly  rejected. 


Geneiva  Hell  Baston  Snith  et  al. 
(June  16,  1980)"" 


48  IBLA  199 


S tat e_of _A1 aska ,  U6  IBLA  12  (Feb.  20,  1980) 


I°iia_feID_8ickerx_Cljde_LlOid_Atwater,  48  IBLA  373 
(July  11,  1980) 


The  BLH  nay  not  sunmarily  reject  a  aineral  patent 
application  on  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

Bia_Hor n_Li aes t one_Co. ,  46  IBLA  98  (Feb.  28,  1980) 


The  rejection  of  an  application  for  a  lease  under 
the  Recreation  and  Public  Purposes  Act  for  land  to  be 
used  as  a  rifle  range  is  a  proper  exercise  of  the  Sec- 
retary's discretion  where  the  facts  show  that  size  and 
topography  of  the  land  are  not  suitable  for  such  range 
and  the  site  is  not  safe,  notwithstanding  the  fact  that 
the  land  had  been  classified  for  lease  under  the  Recre- 
ation and  Public  Purposes  Act. 

l°i£_oI_!SE§BBlincj,    46    IBLA    213     (Bar.    27,    1980) 


Having  determined  that  the  lands  in  question  were 
withdrawn  for  national  defense  purposes  during  the  se- 
lection period,  BLH  was  required  to  reject  appellant's 
selection  application  for  such  lands  pursuant  to  regu- 
lations in  43  CFR  2091.1. 

iEE£3i_2l_T_an.acrossx_Inc.,  n    ANCAB  173  (Apr.  7,  1980) 

87  I.D.  123 

AEBeal-Of-fieithwa^Natiyes^^InCj.,  4  ANCAB  207  (Apr.  21, 
1980) 


Where  Native  allotment  applicants  who  were  8  years 
and  older  at  the  date  land  was  segregated  fron  entry 
assert  independent  use  and  occupancy  of  the  land  then, 
the  Bureau  of  Land  Management  should  contest  their  ap- 
plications, affording  them  notice  and  an  opportunity 
for  a  hearing  to  prove  the  adequacy  and  independence  of 
their  use  and  occupancy,  rather  than  reject  the  appli- 
cations without  a  hearing  siBply  because  of  the  appli- 
cant's aje  on  the  segregative  date. 

iiiIIiai_Bouwens_et._ali,    46    IBLA    366     (Apr.    8,    1980) 


An  application  for  an  Indian  allotment,  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
aaended,  25  O.S.C.  4  334  (1976) ,  which  is  not  accoa- 
panied  by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  and  (d)  or  the  petition 
for  classification  required  by  43  CFR  2531.2  Bay  be 
rejected. 

Don  Stokes  et  al. .  48  IELA  365  (July  11,  1980) 

Taaay  Lou  Bicker  Saith  et  al.,  49  IBLA  251  (Aug.  18, 
1980) 

Roy  B.  fliller.  Jr.,  52  IBLA  52  (Jan.  6,  1981) 


An  application  for  millsite  patent  which  does  not 
coaply  with  the  clear  and  unequivocal  requirements  of 
the  regulations  in  43  CFR  Part  3860  relating  to  Bill- 
sites  aust  be  rejected. 

Borrill  A.  Sielson,  48  IELA  398  (July  11,  1980) 
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tl2li_Ch§Bical_Salest_Inci,  49  IELA  392  (Sept.  5,  1980) 


Where  a  prospecting  permit  applicant  is  required 
to  furnish  evidence  of  its  qualifications  to  hold  the 
perait,  proper  reference  to  its  corporate  qualifica- 
tions statement  on  file  in  any  Bureau  of  Land  Manage- 
ment office  fully  satisfies  the  requirements  of  43  CFR 
3502.1-3. 


Leon  F.  Scully,. Jr.,  Eileen  Scully.  50  IBLA  19 
(Sept.  9,  1980) 
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APPLICATIOHS  AMD  ENTBIES — Continued 

GESEHALLY — Con tinned 

To  establish  the  aineral  character  of  lands,  it 
■ust  be  shown  that  the  known  conditions  are  such  as  to 
engender  the  belief  that  the  lands  contain  aineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   The 
aineral  character  of  land  Bay  be  established  by  infer- 
ence without  the  exposure  of  the  aineral  deposit  for 
which  the  land  is  supposed  to  be  valuable.   Lands  con- 
taining mineral  of  such  quantity  and  value  as  to  war- 
rant a  prudent  aan  in  the  expenditure  of  bis  tiae  and 
aoney  with  a  reasonable  expectation  of  developing  a 
paying  sine  are  disposable  only  under  the  lining  laws. 

Idith_SzBjdx_Beulah_Hoth,  50  IBLA  61  (Sept.  15,  1980) 


Where  consideration  of  an  application  to  partici- 
pate in  the  Government  royalty  oil  sales  program  filed 
after  the  -deadline  could  interfere  with  the  rights  of 
other  applicants  and  would  unduly  interfere  with  the 
orderly  conduct  of  the  prograa,  the  application  is 
properly  rejected. 

Allied  Haterials  Corp.,  50  IBLA  353  (Oct.  16,  1980) 


Where  it  appears  that  there  may  have  been  a  vio- 
lation of  the  disclosure  and/or  interest  regulations 
(43  CFR  3102.7  and  3112.5-2)  asserted  by  a  protest,  the 
adjudication  of  the  appeal  steaming  froa  the  disaissal 
of  the  protest  is  properly  suspended  pending  appropriate 
action  by  BLH  to  determine  whether  there  has  been  a  vio- 
lation of  those  regulations. 

5S°§S4EChx_l££i •    50  IBL*  a09  (Oct.  24,  1980) 


Action  on  a  protest  against  issuance  of  a  lease  to 
the  first-drawn  offeror,  a  client  of  Resource  Service 
Coapany,  a  leasing  service,  and  issuance  of  the  lease, 
properly  is  suspended  pending  appropriate  action  by  BLH 
to  determine  whether  there  has  been  a  violation  of  the 
disclosure  and  interest  regulations.   BLH  will  investi- 
gate a  filing  service's  relationship  with  the  offeror 
where  it  appears  that  the  disclosure  and  interest  regu- 
lations aay  have  been  violated  by  a  referral  program 
offered  by  the  filing  service. 

5§2§ear chi_ I nc;. ,  51  IBLA  59  (Oct.  31,  1980) 


Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
amended,  25  U.S.C.  4  33U  (1976) ,  which  are  unaccompa- 
nied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1  are  properly  rejected. 

Applications  for  Indian  allotment  on  the  public 
domain  filed  pursuant  to  sec.  4  of  the  General  Allot- 
ment Act,  as  amended  25  U.S.C.  t  334  (1976),  which 
are  not  accompanied  by  the  petition  for  classification 
required  by  43  CFR  2531.2  are  properly  rejected. 

R°£er.t_Dale_narston_et  al..  51  IBLA  115  (Nov.  20, 

1980) 


APPLICATIONS  ABC  EITBIES — Continued 

geierally — Continued 

where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terainated. 

Stephen  Kenyon  et  al,.  51  IBLA  368  (Dec.  30,  1980) 
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Jl§lIai3S£_Si_aIi.  52  IBLA  202  (Jan.  26, 


An  employee's  uncorroborated  affidavit  stating  that 
a  separate  statement  concerning  parties  in  interest  was 
sent  for  each  oil  and  gas  lease  offer  is  insufficient 
to  rebut  the  legal  presuaption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  have 
not  misplaced  or  lost  the  docuaent  in  issue. 

A  copy  of  a  document  is  not  considered  to  be  among 
the  nuaber  filed  if  it  is  only  received  and  date- 
stamped  and  returned  to  an  applicant  as  evidence  of 
receipt.   Such  acknowledgement  of  receipt  by  Bureau  of 
Land  Hanageaent  personnel  does  not  constitute  a  deter- 
aination  that  the  filing  was  complete  or  that  all  the 
documents  recited  in  the  cover  letter  were  included. 
BLH  is  not  required  to  retain  that  copy  of  the  document, 
contrary  to  an  applicant's  instructions,  in  order  to 
make  the  filing  complete. 

Hetro  Energy.  Inc..  52  IBLA  369  (Feb.  19,  1981) 


Applications  for  Indian  allotments  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
amended,  25  U.S.C.  $  334  (1976),  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1,  are  properly  rejected. 

Saauel  Lee  Gifford  et  al..  53  IBLA  23  (Feb.  26,  1981) 

Wanda_Lois_Lee_HcKinnej  et  al. .  53  IBLA  279  (Har.  24, 
1981) 


ELH  properly  rejects  an  application  to  purchase 
mineral  rights  where  the  record  shows  that  these 
rights  were  previously  sold  to  a  private  party.   In 
the  absence  of  any  proof  to  the  contrary,  it  is  pre- 
sumed that  the  sale  of  these  interests  was  regularly 
consummated  by  the  issuance  of  a  deed  or  other  appro- 
priate instruaent  of  conveyance  to  the  private  party. 

Watkins  Hutcheson  Building  Co..  Inc.,  54  IBLA  137 
(Apr.  17,  1981) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Hanagement 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.   The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 


An  application  for  land  withdrawn  from  appropri- 
ation under  the  public  land  laws  is  properly  rejected 
and  not  held  pending  possible  future  availability  of 
the  land. 

An  application  for  land  filed  but  not  adjudicated 
prior  to  restoration  of  the  land  to  appropriation  under 
the  public  land  laws  under  a  public  land  order  which 
expressly  provides  that  all  applications  filed  prior 
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APPLICATIQMS  AMB.EITHIES — Continued 

GEHBBALLT — Continued 

to  restoration  shall  be  considered  as  simultaneously 
filed  as  of  the  date  of  restoration  Bay  be  considered 
as  filed  as  of  the  date  of  restoration. 

Vaughn  K.  Leavitt  et  al. .  55  IBLA  59  (Hay  29,  1981) 


APPLICATIONS  ABC  E8T8IES — Continued 

GENERALLY — Continued 

trade  and  aanuf acturing  site  in  Alaska  does  not  trigger 
that  statutory  aechanisa. 

Dnited  States  v.  Evelyn  H.  Bunch  (On  Judicial  Remand)  , 
6U  IBLA  318  (June  10,  1982) 


An  application  to  purchase  offshore  royalty  oil, 
submitted  in  response  to  a  notice  published  in  the  fed; 
££il  Register  on  Jan.  14,  1980,  is  properly  rejected 
where  the  applicant's  runs  to  stills  per  calendar  day 
exceed  the  applicant's  refining  capacity  per  calendar 
day. 

Ouitaan  Refining  Co..  57  IBLA  53  (Aug.  17,  1981) 


An  Indian  allotment  application  is  properly  rejec- 
ted where  it  requests  lands  which  are  not  available  for 
entry  because  they  have  previously  been  noted  on  BLH 
plats  under  a  recreational  and  public  purposes  classi- 
fication pursuant  to  43  U.S.C.  «  869  (1976). 

Har-jorie  W.  Underwood.  58  IBLA  21  (Sept.  16,  1981) 


The  Bureau  of  Land  Management  has  no  authority  to 
allow  an  application  for  desert  land  entry  on  land 
which  has  been  conveyed  from  Federal  ownership  by  quit- 
claia  deed  or  which  has  been  withdrawn  fron  disposition 
under  the  public  land  laws.   Even  if  the  applicant  had 
received  erroneous  advice  concerning  the  status  of  the 
land,  this  does  not  entitle  hin  to  have  his  application 
allowed. 

fiojard_E:_Tin3ley_,  62  IBLA  315  (Bar.  19,  1982) 


where  an  applicant  for  a  mineral  patent  has  been 
required  to  provide  additional  information  and  docu- 
aents  required  by  the  regulations  in  43  CFR  Part  3860, 
and  has  not  done  so  within  the  tiae  prescribed  by  a 
Bureau  of  Land  Management  decision,  BLB  Bay  properly 
reject  the  aineral  patent  application  without  prejudice 
to  applicant's  right  to  submit  a  proper  and  complete 
application  in  the  future. 

Donald  L.  Clark.  64  IBLA  129  (Hay  20,  1982) 


Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
iaproper  to  reject  the  applications  without  first 
ruling  on  the  petitions. 

Where  applications  for  Indian  allotaents  are  not 
accoapanied  by  petitions  for  classification  of  the 
lands,  the  applications  aust  be  rejected. 
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Hary  Frances  Stiles  et  al.,  64  IELA  361  (June  16,  1982) 
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United  States  v.  Gerald  H. Br  an  if  f (On  Recpns  i  d  e  r  a  t_i  o  n  j_ , 

65  IBLA  94  "(June  23,  1982) 


Where  an  applicant  for  a  mineral  patent  has  been 
required  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CFR  Part  3860, 
and  has  not  done  so  after  10  years,  the  Bureau  of  Land 
Hanagement  may  properly  reject  the  mineral  patent 
application  without  prejudice  to  applicant's  right  to 
submit  a  proper  and  complete  application  in  the  future. 

Dona ld_L_r_Cl ark ,  64  IBLA  132  (Hay  20,  1982) 


A  waiver  of  mineral  rights  pursuant  to  30  U.S.C. 
ii    121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a  reclamation  hoaestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  subaission  of  reclamation  final  proof 
and  other  coapliance  with  the  law,  even  though  ordinary 
hoaestead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 
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Vincent  Barnard,  66  IBLA  100  (Aug.  4,  1982) 


Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  without  first 
ruling  on  the  petitions. 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  petitions  for  classification  of  the 
lands,  the  applications  must  be  rejected. 
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APPLICATIONS  AND  BBTRIES — Con tinned 

GENERALLY — Continued 

Where  applications  for  Indian  allotments  are  not 
accoapanied  by  a  certificate  of  eligibility  of  the 
applicant,  the  applications  must  be  rejected. 

Sec.  4  of  the  General  Allotaent  Act  of  Feb.  8, 
1887.  as  amended.  25  O.S.C.  «  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Litha  Muriel  Bryant  Smith  et  al..  66  IBLA  150 
(Aug.  10,  1982) 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Road  lands  in 
accordance  with  a  perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  ot  sec.  4  of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Wagon 
Road  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

____________ t_ Wear_e t_aL  ,  67  IBLA  8  (Sept.  1,  1982) 


APPLICATIONS  AND  BNTHIES — Continued 

GENERALLY — Continued 

where  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force,  and  thereby  segregated  them  from  all  forms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  for 
Indian  allotment. 

The  Secretary  is  without  authority  to  classify 
lands  withdrawn  for  Nellis  Air  Force  Base  by  Congress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotments  under  sec.  4  of  the  General  Allotment  Act. 

Lewis  Quentin  Garver.  67  IBLA  140  (Sept.  16,  1982) 


Where  a  petition  for  classification  and  an 
application  for  Indian  allotment  are  filed  together,  it 
is  improper  to  reject  the  application  without  first 
ruling  on  the  petition. 

Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended.  25  O.S.C.  «  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 


Wesley  Kenneth  Phillips,  Jr, 
1982) 


67  IBLA  168  (Sept.  21, 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Paiute  Oil  &  Mining  Corp.,  67  IBLA  17  (Sept.  3,  1982) 

I__i______i_ ______ .  7^  IBLA  210  (May  27,  1983) 

Shinv  Rock  Mining  Corp..  75  IBLA  136  (Aug.  15,  1983) 

Shiny  Rock  Mining  Corp. (On  Reconsideration)  .  77  IBLA 

261  (Nov.  30,  1983) 


Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a  reclassification  or 
publication  in  the  federal  Register  of  termination  of 
classification,  an  application  for  desert  land  entry 
is  properly  denied. 


SiAI_K.L_iear.sle2., 

(Sept.  13,  1982) 


._i__i______i____I__ .  &7  IBLA  97 


Where  land  has  been  segregated  from  all  forms  of 
disposition  under  the  public  land  laws  pursuant  to  an 
Act  of  Congress,  the  lands  are  "otherwise  appropriated* 
within  the  meaning  of  sec.  4  of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Where  a  petition  for  classification  and  an  appli- 
cation for  Indian  allotment  are  filed  together,  for 
land  not  "otherwise  appropriated,"  it  is  improper  to 
reject  the  application  without  first  ruling  on  the 
petition. 

Gary  Lester  Gray,  Grace  Marie  Rayfield  Gray,  67  IBLA 
184  (Sept.  22,  1982) 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  «  334  (1976) ,  for  land  which  has  not 
been  classified  for  such  disposition,  and  which  is  not 
accompanied  by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2  is  properly 
rejected. 

Kathron_Fi_Wriaht_Belben,  68  IBLA  179  (Nov.  8,  1982) 


Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  on  the  ground  that 
the  land  is  not  classified  as  suitable  for  such  dis- 
position without  first  ruling  on  the  petitions. 


Suellen  Gay  Stewart  Wilson.  70  IBLA  165  (Jan. 
198  3)" 


19, 
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Where  land  has  been  withdrawn  from  lease  or 
disposal  under  the  public  land  laws  pursuant  to  an 
Executive  order,  the  lands  are  "otherwise  appropriated" 
within  the  meaning  of  sec.  4  of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4 ,  General  Allotment  Act,  as 
amended,  25  U.S.C.  *  331  (1976) ,  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
13  CFR  2531.1,  are  properly  rejected. 

George  L._C lay._Lee_et_al .  ,  70  IBLA  196  (Jan.  21, 
1983)" 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  1  of  the  General  Allotment  Act,  as 
amended.  25  O.S.C.  $»  331,  336  (1976),  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  not  accompanied  by  either  the  certificate  of  eligi- 
bility required  by  13  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2  is  properly 
rejected. 

Phyllis  Inez  Haston  Bartlett.  Daniel  Walker  Taylor , 
71  IBLA  1  (Feb.  9,  1983) 


BLB  decisions  rejecting  mineral  patent  applica- 
tions for  numerous  deficiencies,  uncertainties,  and 
inconsistencies  therein,  will  be  affirmed  where  appel- 
lant fails  to  point  out  how  the  decisions  are  in  error, 
subject  to  the  applicant's  right  to  submit  proper  and 
correct  applications  in  the  future. 

Dona  ld_L.._ClarJs ,  71  IBLA  169  (Bar.  10,  1983) 


A  mineral  patent  applicant  must  support  his  appli- 
cation with  a  certificate  or  abstract  of  title.  43  CFR 
3862.1-3  (a)  . 

Where  an  applicant  for  a  mineral  patent  has  been 
requested  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  <43  CFR  Part  3860, 
and  has  not  done  so  within  the  time  prescribed  by  a 
Bureau  of  Land  flanagement  decision,  BLB  may  properly 
reject  the  application  without  prejudice  to  applicant's 
right  to  submit  a  proper  and  complete  application  in 
the  future. 

Owyhee  Calcium  Products.  Inc..  72  IBLA  235  (Apr.  26, 
1 98  3) 


Where  land  has  been  designated  for  specific 
disposal  pursuant  to  statutory  authority,  the  land  is 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act,  and  not  available  for 
Indian  allotment. 

An  application  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  that 
is  unaccompanied  by  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  is  properly  rejected. 

II Ii§_EliaSne_Har dcas t le ,  74  IBLA  20  (June  24,  1983) 

IIla_Bae_ Jones,  76  IBLA  2C5  (Oct.  11,  1983) 


APPLICATIONS  AND  ENTRIES — Continued 

GENERALLY — Continued 

A  withdrawal  of  a  simultaneous  oil  and  gas  lease 
application  received  over  the  signature  of  the  appli- 
cant takes  effect  from  the  moment  it  is  filed,  and  all 
rights  under  the  application  are  at  an  end  eo  instante. 

John  H.,Trigg,  74  IBLA  246  (July  19,  1983) 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  $«  331,  336  (1976) ,  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  not  accompanied  by  either  the  certificate  of  eligi- 
bility required  by  13  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2(a)  is  properly 
rejected. 

James  0,  Jones.  75  IBLA  192  (Aug.  22,  1983) 


BLH  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4  of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  t«  334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3  of  the  Act  of 
Bar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Colorado  River  Commis- 
sion of  the  State  of  Nevada.   The  land  remains  segre- 
gated even  where  the  segregation  has  expired  ty  its 
terms,  but  it  is  still  reflected  on  the  public  land 
records  of  ELB. 

Reqina  Anne  Jones.  Claudie  Lee  Jones.  76  IBLA  17 
7sept.  6,  1983) 


A  decision  rejecting  an  application,  filed  at  a 
time  when  the  land  was  withdrawn,  pursuant  to  the  tract 
book  or  notation  rule  may  be  reversed  where  the  appli- 
cation remained  pending  unad judicated  until  after 
termination  of  the  withdrawal  (and  thus  no  administra- 
tive burden  would  be  avoided  by  rejection)  and  where 
consideration  of  the  application  would  not  give  the 
applicant  any  preference  right  in  the  land  over  the 
general  public  to  which  he  was  not  otherwise  entitled. 


Cook  Inlet  Region.  Inc..  77  IBLA  383  (Dec. 


9,  1983) 

90  I.D.  543 


Where  the  Secretary  of  the  Interior,  or  his  dele- 
gate, by  appropriate  notice  has  classified  certain 
lands  for  retention,  an  application  for  a  permit  to  use 
land  so  classified  is  properly  rejected. 

Ronald  L.  Swafford.  78  IBLA  379  (Jan.  31,  1984) 


The  failure  of  a  desert  land  entry  applicant  to 
promptly  notify  the  authorizing  BLB  officer  of  a 
change  of  address  does  not,  in  itself,  constitute 
an  adequate  basis  for  rejecting  the  application. 

Keith  L.  BcCann.  Jr..  81  IBLA  314  (June  18,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  grant  an  application  for  public  lands 
under  the  Recreation  and  Public  Purposes  Act,  43  O.S.C. 
$4  869  to  869-4  (1982).   A  decision  rejecting  such  an 
application  for  land  to  be  used  for  wildlife  habitat 
management  will  be  affirmed  where  it  is  based  on  a 
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policy  reasonably  related  to  the  public  interest  and 
appellant  has  shown  no  error  therein. 

State  of  Utah.  Division  of  Wildlife  Resources.  8  3  IBLA 
298  (Oct.  26,  1984) 


APPLICATIONS  AMD  EHTRIES — Continued 

AMENDMENTS — Continued 

reapplication  were  properly  declared  null  and  void  at 
initio. 

i»2CO_Binerals_Co. ,  81  IBLA  23  (Hay  15,  198M) 


The  failure  of  a  desert  land  entry  applicant  to 
promptly  notify  the  Bureau  of  Land  Management  of  a 
change  of  address  does  not,  in  itself,  constitute 
an  adequate  basis  for  rejecting  the  application. 

«ar  lin_G.;._Tu  1 1  i  s ,  8tt  IBLA  202  (Dec.  27,  1984) 


AMENDMENTS 

The  Bureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a  description  of  land  sought  under 
a  geothermal  lease  application.   An  amendment  of  the 
land  description  in  a  noncompetitive  geothermal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A  noncompetitive  geothermal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  required  by  regula- 
tion, 43  CFR  3210.2-1  (c) ,  is  properly  rejected  as  to 
such  section. 

Diane_ Bi_ Ka t z ,  47  IBLA  1  (Apr.  10,  1980) 


FILING 

Hhere  a  State  Office  rejects  a  Native  allotment 
application  tecause  it  was  not  timely  filed  and  did  not 
have  the  required  certification  and  land  description, 
and  where  it  is  shown  such  deficiencies  were  beyond 
applicant's  control,  the  case  will  be  remanded  to  the 
State  Office  to  allow  60  days  for  the  deficiencies  to 
te  cured,  and  for  the  State  Office,  if  it  finds  sub- 
stantial compliance  with  the  law,  to  apply  doctrine  of 
equitable  adjudication  and  then  to  accept  the  applica- 
tion with  the  late  filing,  proper  certification,  and 
amended  land  description,  all  else  being  regular. 

flerbert_ Herrmann ,  45  IBLA  43  (Jan.  14,  1980) 


where  consideration  of  an  application  to  partici- 
pate in  the  Government  royalty  oil  sales  program  filed 
after  the  deadline  could  interfere  with  the  rights  of 
other  applicants  and  would  unduly  interfere  with  the 
orderly  conduct  of  the  program,  the  application  is 
properly  rejected. 

Aili£d_Materials_Cor£.,  50  IBLA  353  (Oct.  16,  198C) 


Where  lands  sought  in  a  Native  allotment  applica- 
tion are  described  by  metes  and  bounds  despite  their 
having  been  previously  surveyed,  and  thereafter  an 
amended  application  is  filed  subsequent  to  Dec.  18, 
1971,  seeking  lands  in  a  different  township,  the  amend- 
ed application  is  properly  rejected  as  untimely. 

Idith_Szmidi_Beulah_Hoth,  50  IBLA  61  (Sept.  15,  1980) 


Normally,  a  noncompetitive  geothermal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  by 
regulation,  43  CFR  3210.2-1  (c),  is  properly  rejected 
as  to  such  sections.   However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  BLM 
leasing  plat,  but  immediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  omissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  of  that 
particular  case. 

£aithness_Corp_.,  72  IBLA  350  (Apr.  29,  1983) 


When  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.   During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a  reapplication  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.   Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 


ELM  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a  drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Under  43  CFR  3112.2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

An  applicant  is  required  to  submit  a  filing  fee 
for  every  ostensible  application  whether  or  not  it  is 
completed  as  required  under  the  regulations.   Thus,  a 
failure  to  remit  enough  money  to  cover  all  of  the  fees 
due  for  a  group  of  filings  is  not  excused  because  one 
of  the  filings  may  not  have  been  properly  completed. 

feder al_E nexai.Cor^i ,  51  IBLA  144  (Nov.  24,  1980) 


One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

James_B._ Pauley ,  5  3  IBLA  1  (Feb.  26,  1981) 

S3 J_ ii_J!a 1 1 he ws ,  58  IBLA  246  (Oct.  6,  1981) 

Carl  ,B.  .Andersen.  61  IBLA  4  (Dec.  29,  1981) 


Under  43  CFR  3112.2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  meet  the  $10  filing  fee  per  card,  ELM  properly 
determined  that  the  entire  group  was  unacceptable  and 
returned  the  filings  to  the  offerors. 

Orderly  administration  of  the  oil  and  gas  leasing 
program  demands  that  filing  fees  be  paid  to  BLM  in  a 
manner  consonant  with  administrative  convenience  and 
in  accordance  with  the  regulations.   This  necessarily 
requires  that  ELM  cannot,  without  prior  written 
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instruction,  transfer  money  paid  for  one  purpose  to 
another  use,  e^_2±,    loney  paid  for  one  month's  simul- 
taneous  drawing  to  another  month's  simultaneous 
drawing. 

Stewart  Capital  Corp..  S3  IBLA  369  (Bar.  30,  1981) 


Under  43  CFR  3112.2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLH  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

Allen  W.  Taylor.  56  IBLA  143  (July  20,  1981) 


Filing  is  accomplished  only  when  a  document  is 
delivered  to  and  received  by  the  proper  BLH  office  dur- 
ing business  hours  and  depositing  a  document  in  the 
mails  does  not  constitute  filing.   Hail  received  in  the 
post  office  box  designated  by  BLR  as  its  address  of 
record  prior  to  BLH's  close  of  business  on  a  given  day 
is  properly  considered  as  received  by  BLH  on  that  date 
and  failure  of  BLH  to  pick  up  the  mail  cannot  alter 
this  result.   However,  where  the  evidence  establishes 
that  a  document  was  not  placed  in  the  BLH  post  office 
box  until  after  the  deadline,  the  filing  is  not  timely. 

Golden  Nonesuch  Hininq  Corp.  et  al..  61  IBLA  120 
(Jan.  15,  1982) 


It  is  improper  for  the  Bureau  of  Land  Management 
to  reject  a  noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a  nota- 
tion stating  that  it  is  a  reproduction. 

Texas. Oil  and  Gas  Corp,.  61  IBLA  312  (Feb.  4,  1982) 


Onder  43  CFR  3112.2-2  (b),  a  single  remittance  is 
acceptable  for  a  group  of  simultaneous  oil  and  gas 
lease  applications,  but  the  remittance  submitted  must 
be  sufficient  to  cover  all  filings.   If  the  remittance 
is  insufficient,  the  entire  group  is  unacceptable  and 
BLH  properly  returns  the  filings  to  the  applicants. 

where  simultaneous  oil  and  gas  lease  applicants 
assert  that  their  filings  included  sufficient  fees  and 
were  grouped  separately  from  another  group  of  filings 
with  insufficient  fees  that  was  transmitted  in  the 
same  parcel,  but  fail  to  submit  sufficient  evidence  to 
prove  the  separate  grouping,  the  decision  of  the  BLH  to 
return  all  filings  because  of  insufficient  fees  will  be 
affirmed. 

Ir£d_Li_Enale_et_al.,  66  IBLA  94  (Aug.  4,  1982) 


APPLICATIONS  AND  ENTRIES--Con ti nued 


FILING — Continued 


The  Department  of  the  Interior  is  authorized  to 
approve  only  Native  allotment  applications  that  were 
pending  before  the  Department  on  or  before  Dec.  18, 
1971.   Where  the  evidence  shows  that  an  application  was 
delivered  to  the  Bureau  of  Indian  Affairs  before  that 
date  but  was  not  transmitted  to  the  Bureau  of  Land 
Hanagement  until  after  that  date,  the  application  was 
timely.   Where  there  are  factual  questions  concerning 
the  pendency  of  an  application  they  must  be  resolved 
at  a  hearing. 

A  Native  allotment  application  was  pending  before 
the  Department  of  the  Interior  on  Dec.  18,  1971,  if  it 
was  filed  in  any  bureau,  division,  or  agency  of  the 
Department  on  or  before  that  date.   The  Eureau  of  Land 
Management  is  the  proper  agency  to  adjudicate  all 
Native  allotment  applications,  however. 

Kai.^.ill2d.x_lnclx_et_al..,  77  IBLA  347  (Dec.  5,  1983) 


Prior  to  the  promulgation  of  43  CFR  2091.2-6,  the 
filing  of  a  state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

Leo. Rhea  Partnership.  80  IBLA  1  (Har.  27,  1984) 


When  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.   During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a  reapplicat ion  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFB  2091.2-6.   Hining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplica tion  were  properly  declared  null  and  void  ab 
initio. 

Amoco  Hinerals  Co..  81  IBLA  23  (Hay  15,  1984) 


An  Alaska  Native  allotment  application  is  deemed 
pending  before  the  Department  of  the  Interior  on 
Dec.  18,  1971,  if  it  was  filed  in  any  bureau,  division, 
or  agency  of  the  Department  on  or  before  Dec.  18,  1971. 
Evidence  of  pendency  before  the  Department  on  or  before 
Dec.  18,  1971,  shall  be  satisfied  by  any  bureau,  divi- 
sion, or  agency  time  stamp,  or  by  affidavit  of  any 
bureau,  division,  or  agency  officer  that  the  applica- 
tion was  received  on  or  before  Dec.  18,  1971. 

Cuzinkie  Native  Corp.  v.  Edward  N.  Opheim,  83  IBLA 
225  "(Oct.  19,~19847 


Under  43  CFR  3501.1-6,  the  Bureau  of  Land  Hanage- 
ment must  reject  applications  for  prospecting  permits 
that  are  filed  for  lands  not  available  for  prospecting. 

l£iiS_Bi_ii£li_Jr.,  73  IBLA  210  (Hay  27,  1983) 


IHHERITABILITY 

Where  an  applicant  with  first  priority  dies  after 
filing  an  oil  and  gas  lease  application,  but  prior  to 
issuance  of  the  lease,  his  personal  representative, 
heirs,  or  devisees  are  entitled  to  the  lease  provided 
there  is  filed  an  offer  to  lease  in  compliance  with 
43  CFR  3102.8. 


Estate  of  Isidor  Deemar.  63  IBLA  217  (Apr.  13,  1982) 
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APPLICATIONS  AND  BNTBIES — Continued 


PRIORITY 

Where,  under  43  CFR  3502.7,  evidence  of  qualifi- 
cations to  hold  a  prospecting  permit  must  be  subaitted 
simultaneously  with  other  application  materials  and 
such  evidence  is  not  subaitted  with  the  application, 
the  application  is  deficient,  the  filing  is  ineffec- 
tive, and  no  priority  attaches.   However,  where  an 
applicant  submits  the  missing  evidence  before  rejec- 
tion occurs  or  becomes  final,  13  CFR  3502.7  is  sat- 
isfied, an  effective  filing  occurs,  and  priority 
attaches  on  the  date  of  the  cure. 

Leon  F.  Scully.  Jr.,  Eileen  Scully,  50  IBLA  19 
(Sept.  9,  1980) 


RELINQUISHMENT 

In  order  for  an  heir  to  relinquish  an  allotment 
application,  he  or  she  must  be  the  sole  heir  or  have 
the  authority  to  act  on  behalf  of  all  heirs.   where, 
as  in  this  case,  the  widow  of  a  Native  allotment  appli- 
cant, who  is  not  the  sole  heir,  acting  on  her  own  be- 
half relinquishes  his  application  and  refiles  for  the 
same  allotment;  the  relinquishment  is  ineffective. 

Upon  the  death  of  a  Native  allotment  applicant, 
BIA  may  file  evidence  of  use  and  occupancy  for  the  ben- 
efit of  the  applicant's  heirs  so  long  as  the  applicant 
has  fulfilled  all  other  requirements  for  allotment. 
However,  BIA  has  no  authority  to  relinquish  the  appli- 
cant's allotment  during  the  period  for  filing  evidence 
of  use  and  occupancy. 


Where,  under  43  CFR  3102.2-5,  evidence  of  a  cor- 
poration's qualifications  to  hold  an  oil  and  gas  lease 
must  be  submitted  simultaneously  with  the  lease  offer 
or  reference  be  made  to  the  BLH  serial  number  where 
the  material  has  earlier  been  filed,  and  where  such 
information  is  not  submitted  with  the  offer,  the 
offer  is  deficient,  the  filing  ineffective,  and  no 
priority  attaches.   However,  where  the  applicant  sub- 
mits the  missing  evidence  before  rejection  occurs  or 
becomes  final,  43  CFR  3102.2-5  is  satisfied,  an  effec- 
tive filing  occurs,  and  priority  attaches  on  the  date 
the  deficiency  is  cured. 

Peter  D.  Van  Per  Jaqt.  65  IBLA  56  (June  23,  1982) 


where,  under  43  CFR  3102.2-5  (1981),  evidence  of 
corporation's  qualifications  to  hold  an  oil  and  gas 
lease  must  be  submitted  simultaneously  with  the  lease 
offer  or  reference  be  made  to  the  BLH  serial  number 
where  the  material  has  earlier  been  filed,  and  where 
such  information  is  neither  submitted  with  the  offer 
nor  referenced  thereon  by  serial  number,  the  offer  is 
deficient,  the  filing  ineffective,  and  no  priority 
attaches.   However,  where  the  applicant  submits  the 
missing  evidence  before  rejection  occurs  or  becomes 
final,  43  CFR  3102.2-5  (1981)  is  satisfied,  an 
effective  filing  occurs,  and  priority  attaches  on  the 
date  the  deficiency  is  cured. 

I n e xco_Oil_Coi ,  74  IBLA  260  (July  22,  1983) 


Estate  of  Guy  C,  Groat, 
InarT  2l7  1980) 


VALID  EXISTING  RIGHTS 


_Y.i2l£±_£°e£i f    a&  IBLA  165 


Where  the  holder  of  a  coal  prospecting  permit 
completes  his  exploration  and  applies  for  a  prefer- 
ence right  coal  lease  in  1973,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations  amended  in  1976 
with  retroactive  effect.   However,  where  the  appli- 
cation is  summarily  rejected  solely  for  the  reason 
that  the  applicant's  supplemental  submission  is  "in- 
adequate," without  identifying  the  deficiency,  the 
decision  will  be  vacated  and  the  case  remanded  for 
read  judication. 

Kin-Ark  CorpT.  45  IBLA  159  (Jan.  23,  1980)   87  I.E.  14 


Where  the  holder  of  a  coal  prospecting  permit 
completes  his  exploration  and  applies  for  a  prefer- 
ence right  coal  lease  in  1971,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations,  amended  in  1976 
and  1979,  with  retroactive  effect. 

Jesse  H.  Knight.  53  IBLA  300  (Bar.  24,  1981) 


The  Alaska  Native  Allotment  Act,  43  U.S.C.  «  270-1 
(1970),  granted  to  qualified  applicants  a  preference 
right  to  the  land  occupied  which  gives  the  applicant 
first  choice  in  the  land. 

Village  S  City  Council  of  Aleknaqik.  Hay  H.  Olson. 
Lawrence  Hurphy,  Sr. ,  77  IBLA  130  (Nov.  15,  19837 


REINSTATEMENT 

Where  an  applicant  under  the  Wining  Claims 
Occupancy  Act  of  Oct.  23,  1962,  as  amended.  30  D.S.C. 
it    701-709  (1976) ,  fails  to  respond  to  a  request  from 
BLH  to  submit  within  a  prescribed  period  of  time  speci- 
fic information  necessary  to  determine  whether  the 
applicant  is  qualified,  the  case  is  properly  closed  by 
BLH,  and  a  petition  filed  by  the  applicant  10  years 
later  seeking  to  reinstate  his  application  is  properly 
denied,  there  being  no  provision  for  reinstatement  of 
such  an  application  and  the  statutory  deadline  for 
filing  an  application  having  passed. 

S2bert_Ti_Brot t ,  63  IBLA  279  (Apr.  20,  1982) 


Where  a  homestead  entry  is  on  land  within  a  second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  of  a  second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn.  Where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  submitted.   Such  equitable  title  cannot  be 
deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

V incent_ Earn ar d ,  66  IBLA  100  (Aug.  4,  1982) 


VESTED  RIGHTS 

The  filing  of  a  phosphate  prospecting  permit 
application  creates  no  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
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land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  provisions  of  the  nineral  Leasing  let. 
Rejection  is  required  even  if  the  application  was 
filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  phosphate  bed  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  of  the  land. 

Christian  F.  Surer,  57  IBLA  333  (Sept.  1,  1981) 

eh.ristian_Fi_Burer,  75  IBLA  232  (Aug.  23,  1983) 


The  filing  of  a  phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a  known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  nineral  Leasing 
Act.   Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

Ji_Bi_S imEiot_Co.t ,  58  IBLA  305  (Oct.  It,  1981) 

Job n_Di_Archer_et_ali ,  75  IBLA  128  (Aug.  15,  1983) 

Ear t h_Sc iencesA_I nc_.  ,  80  IBLA  28  (Mar.  28,  198a) 
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A  homestead  entryman  who  22  years  ago  received  a 
patent  with  a  reservation  of  a  material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

§ t a t e_o f _A1 aska ,  62  IBLA  187  (Bar.  9,  1982) 


AMPLICATIONS  ABE  EBTBIES — Continued 

VESTED  HIGHTS — Continued 

The  mere  filing  of  a  small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.   An  applicant  for  land  under  the  Small  Tract 
Act,  13  D.S.C.  *  682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.   (then  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  of  positive, 
substantial  evidence  that  it  is  in  error. 

Leon  H.  Bockwell  et  al..  72  IBLA  373  (Hay  l»,  1983) 

John  Dillingham  et  al..  73  IBLA  156  (Hay  24,  1983) 

Betha  HcConkey.  Bobert  L.  Cook.  71  IBLA  4  (June  21, 
1983) 


The  mere  filing  of  a  small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.   An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  s    682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application. 


Gladys  Yonich, 
1983) 


Doris  L,  Hartley.  74  IBLA  285  (July  25, 


Anthony  Chiarenza  et  al..  74  IBLA  350  (July  28,  1983) 
Russjll_Ri_Gilson,  76  IBLA  20  (Sept.  6,  1983) 


The  mere  filing  of  a  small  tract  application  did 
not  create  in  the  applicant  any  right  or  interest  in 
the  land  sought.   An  applicant  for  land  under  the  Small 
Tract  Act,  43  U.S.C.  «  682a  (1970)  ,  did  not  acquire  any 
right  or  interest  in  the  land  embraced  in  his  applica- 
tion by  virtue  of  administrative  delay  in  processing 
the  application. 

JL»_L§»££.Sce_f  er  k ,  81  IBLA  366  (June  27,  1984) 


An  applicant  for  a  phosphate  prospecting  permit 
under  sec.  9(b)  of  the  Hineral  Leasing  Act,  as  amended , 
30  U.S.C.  *  211(b)  (1982),  acquires  no  vested~right  to 
a  permit  by  virtue  of  an  inordinate  delay  in  adjudica- 
tion of  the  application,  even  where  a  permit  might  have 
issued  when  the  application  was  originally  filed. 

Elizabeth  BT  Archer  et  al..  82  IBLA  1U  (July  5,  1984) 


APPRAISALS 

when  the  Bureau  of  Land  Management  has  appraised 
the  damages  for  a  mineral  trespass  under  43  CFR  Part 
9230,  an  appraisal  will  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect. 

Pacific  Power  S  Light  Co..  45  IBLA  127  (Jan.  23,  1980) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  where  an  appellant  fails  to  dem- 
onstrate by  convincing  evidence  that  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  are  in 
error  or  that  the  charges  are  excessive. 


130 


A PPBAI SALS- -Continued 

Pursuant  to  13  CFR  2802.1-7(3)  increased  charges 
■ay  not  be  iaposed  retroactively ,  bat  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

A  grantee  of  a  coanunications  site  right-of-way  is 
properly  held  in  default  and  his  right-of-way  is  prop- 
erly cancelled  pursuant  to  U3  CFB  2802.1-7  (d)  where 
grantee  has  failed  to  pay  proper  aaount  of  rental  for 
t    years. 

JaSgs_Wi_S«ith,  «6  IBLA  233  (Bar.  27,  1980) 


APPRAISALS — Continued 

Comparison  of  the  subject  communications  site 
right-of-way  with  other  siailar'  sites  under  lease  is 
an  appropriate  appraisal  aethod  for  determining  fair 
aarket  value  when  current  and  reliable  rental  data  for 
coaparable  sites  is  available. 

Appraisals  of  rigbts-of-way  for  coanunications 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Banageaent 
and  appellant  fails  to  show  by  convincing  evidence  that 
the  charges  are  excessive. 

£w_igh t_Li_Zgndel ,  55  IBLA  218  (June  18,  1981) 


Bhere  BLH  purportedly  has  appraised  the  property 
on  which  appellant  allegedly  has  an  occupancy  lease  is- 
sued pursuant  to  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  U.S.C.  4  1732  (1976) ,  and  appellant 
subaits  evidence  which  raises  a  question  as  to  whether 
the  correct  property  was  appraised,  supported  by  a 
statement  froa  an  independent  real  estate  appraiser, 
and  presents  other  data  which  challenges  the  validity 
of  the  appraisal,  the  State  Office  decision  will  be 
vacated  and  the  case  reaanded  to  BLH  for  consideration 
of  whether  a  new  appraisal  is  warranted. 


Under  »3  CFF  2802. 1-7  (e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communica tion 
site  on  public  lands  Bay  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  iaproper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 


American  Telephone  and  Telegraph  Co. 
(Aug.  277  198l7 


57  IBLA  215 


Janes  T.  Brown.  46  IBLA  265  (Bar.  27,  1980) 


where  the  current  fair  rental  value  of  a  saall  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

lly.2ii_i:2^«_i!e»eo»]iers_Ass^n,  <*U    IBLA  159  (June  9,  1980) 


The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  from  com- 
parable leased  sites  with  data  froa  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

B_6_H_Servicex_Inc.,  48  IBLA  233  (June  17,  1980) 


The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  coapares  rental  data  froa  coa- 
parable leased  sites  with  data  froa  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  aarket 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Banageaent 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

The  relevant  regulation,  43  CFR  2802. 1-7  (d),  does 
not  absolutely  prohibit  acceptance  of  partial  payments 
of  past  due  rentals  in  all  circumstances. 

Northwestern  Colorado  Broadcasting  Co..  <49  IBLA  23 
(July  15,  1980) 


Under  the  Uniform  Appraisal  Standards  for  Federal 
Land  Acquisitions  (1973) ,  evidence  of  suas  paid  by  con- 
demning authorities  for  similar  properties,  regardless 
of  whether  condeanation  proceedings  have  begun,  is  inad- 
aissible  to  determine  the  fair  aarket  value  of  a  partic- 
ular property. 

Where  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in  accor- 
dance with  accepted  appraisal  procedures  and  the  lessee 
contends  that  the  rental  is  excessive,  the  burden  is 
upon  the  lessee  to  prove  by  positive,  substantial  evi- 
dence that  the  appraisal  is  in  error.   However,  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
aatter  will  be  remanded  for  reconsideration. 

Denver  and  Bio  Grande  Western  Railroad  Co.,  58  IBLA  4 
(Sept.  15,  1981) 


Under  43  CFB  2802.1-7 (e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  aay  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

While  the  requirement  of  U3  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  Lt  Inc..  36  IBLA  260 
(1978)  . 

Bountain_States  Telephone  S  Telegraph.  60  IELA  221 
(»ov7~*30.  1981)"" 


a  right-of-way  for  a  natural  gas 
rsuant  to  the  Act  of  Feb.  25,  1920, 
.  »  185  (1976),  will  be  upheld  on 
s  shown  in  the  appraisal  methods 
f  Land  Banageaent  and  the  appellant 
vincing  evidence  that  the  charges 
ver,  where  the  Bureau  has  deter- 
d  best  use  of  the  land  in  order  to 
bility  of  other  lands,  and  an  appel- 
nt  doubt  as  to  the  accuracy  of 
the  case  aay  be  remanded  for  the 
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Bureau  to  reconsider  whether  a  further  appraisal  or 
adjustments  in  the  appraised  values  should  be  Bade. 

Western  Slope  Gas  Co..  61  IBLi  57  (Dec.  31,  1981) 


Appraisals  of  rights-of-way  for  coaaunication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  Methods  used  by  the  Bureau  of  Land  nanageaent 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

Prancis  H.  Gifford,  62  IBLi  393  (Bar.  21,  1982) 


Hhere  the  current  fair  rental  value  of  a  cabin 
site  has  been  deterained  in  accordance  with  accepted 
appraisal  procedures  and  the  peraittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
aittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

Hoaer_Ai_Stroad_et_ali,  1  OHA  257  (Apr.  9,  1982) 


The  requireaent  of  13  CFR  2802.1-7  (e)   (1979),  for 
notice  and  opportunity  for  a  hearing.  Bay  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paraaeters  set  forth  in 
£iEcle_LA_Inci,  36  IBLA  260  (1978)  . 

Mountain  States  Telephone  S  Telegraph  Co. ,  61  IBLA  161 
(Hay  25,  1982) 


Appraisals  of  rights-of-way  for  industrial  pond 
sites  will  be  upheld  where  there  is  no  error  in  the 
appraisal  aethods  used  by  the  Bureau  of  Land  Nanageaent 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  comparable  sales  data  used  by  BLH  was  invalid 
or  that  the  charges  derived  are  excessive. 

Pacific  Power  S  Light  Co.,  65  IBLA  50  (June  23,  1982) 


The  "going  rate"  approach  for  appraising  rights- 
of-way  for  natural  gas  pipelines  granted  pursuant  to 
the  Hineral  Leasing  Act  of  Feb.  25,  1920,  as  amended. 
30  U.S.C.  «  185  (1976),  say  be  used  by  the'Iureau  of 
Land  Nanageaent  in  determining  the  fair  aarket  rental 
value  for  such  grants  where  there  are  sufficient  aarket 
data  available  to  evidence  sales  of  siailar  right-of- 
way  grants  by  private  landowners. 

In  deteraining  fair  market  rental  value  for  a 
right-of-way  for  a  natural  gas  pipeline  granted  pursu- 
ant to  the  Hineral  Leasing  Act  of  Feb.  25,  1920,  as 
aaended,  30  U.S.C.  *  185  (1976),  the  Bureau  of  Land 
nanageaent  Bay  consider  market  data  concerning  acquisi- 
tion of  siailar  rights-of-way  across  private  lands  even 
though  the  party  acquiring  those  rights-of-way  had  the 
power  of  eminent  doaain. 


APPRAISALS — Continued 

Where  rental  charges  for  a  reservoir  right-of-way 
are  based  upon  an  appraisal  report  that  does  not  coa- 
port  with  Departmental  standards,  the  decision  deter- 
aining rental  charges  will  be  vacated  and  the  case 
reaanded  for  a  new  appraisal. 

Paradise  Oil,  Hater  S  Land  Development,  Inc..  6  8  IBLA 
268  (Nov.  17,~1982) 


In  appraisal  of  a  right-of-way  for  an  irrigation 
ditch,  granted  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Nanageaent  Act  of  1976,  13  U.S.C.  «  1761 
(1976),  will  be  upheld  on  appeal  if  no  error  is  shown 
in  the  appraisal  aethod  used  by  BLH  and  the  appellant 
fails  to  show  by  convincing  evidence  that  the  annual 
rental  charge  is  excessive. 

Herring  Livestock  Co..  69  IBLA  110  (Hov.  30,  1982) 


Appraisals  of  rights-of-way  for  coaaunication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  aethods  used  by  the  Bureau  of  Land  Nanageaent 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Donald  B.  Clark.  70  IBLA  39  (Jan.  10,  1983) 


Hhere  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  deterained  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  coaaunity,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barry  C.^ilson.  5  OHA  79  (Jan.  18,  1983) 


Under  13  CFR  2802.1-7(e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  coamunica tion 
site  on  public  lands  Bay  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  iaproper  to  increase 
such  charges  without  following  the  prescribed  procedure. 
A  BLH  decision  inforaing  appellant  of  its  right  to  file 
a  request  for  a  hearing  with  the  Board  of  Land  Appeals 
after  BLH  has  determined  the  rental  does  not  meet  the 
requirements  of  13  CFR  2802.1-7  (e)   (1979). 

While  the  requireaent  of  13  CFR  2802. 1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
paraaeters  set  forth  in  Circle  L.  Inc..  36  IBLA  260 
(1978)  . 

UrS.  Steel  Corp.,  71  IELA  88  (Feb.  21,  1983) 


Nana 

pipe 

gran 

ment 

at  t 

ad  ju 

posi 

Bure 

the 

amou 


Hhe 
geme 
line 
ted 

f  ac 
he  f 
stme 
tive 
au  f 
ad  ju 
nt  o 


re  the 
nt  took 

rights 
by  priv 
tor  to 
air  mar 
nt  figu 

and  su 
ailed  t 
stment 
f  those 


reco 

int 

of 

ate 

be  a 

ket 

re  t 

bsta 

o  an 

fact 

dif 


rd  shows  that  the  Bureau  of  Land 
o  consideration  differences  between 
way  granted  by  the  Bureau  and  those 
land  owners  in  deteraining  an  adjust 
pplied  to  the  going  rate  to  arrive 
rental  value,  in  challenging  that 
he  right-of-way  holder  must  show  by 
ntial  evidence  either  that  the 
alyze  the  proper  differences  or  that 
or  failed  reasonably  to  reflect  the 
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N°Ethwest_Pi£eline_Co££.,  65  IBLA  215  (July  9,  1982) 


Under  13  CFR  2802.1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  iaproper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  13  CFR  2802.1-7  (e)   (1979),  for 
notice  and  opportunity  for  a  hearing  Bay  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
£ircle_Lx_XncA ,  36  IBLA  260  (1978). 

Hhere  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  but  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
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to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideration. 

E2!iI£E_&_2i°_SE2I!!l2_M§2i§rI!_23ii£03!l_£0.i<  7*  IBLA  352 
(Mar.  2a.    1983) 


APPBAISALS — Continued 

The  preferred  method  for  appraising  the  fair 
market  value  of  nonlinear  rights-of-way,  including 
microwave  transmission  sites,  is  the  comparable  lease 
method  of  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  other 
leased  sites. 


Appraisals  of  fair  market  value  made  in  accordance 
with  accepted  procedures  will  not  be  disturbed  in  the 
absence  of  positive,  substantial  evidence  that  the 
appraisal  is  in  error. 

Leon_Hi_Rockwell_et_al. ,  72  IBLA  373  (May  4,  1983) 

J°]iE_D_l l___ha^____al.  ,  73  IBLA  156  (May  24,  1983) 

ASi.to!>I_£hiarenza_et_al.,  74  IBLA  350  (July  28,  1983) 


An  appraisal  of  a  right-of-way  for  a  powerline 
will  be  upheld  where  no  error  is  shown  in  the  appraisal 
method  used  by  the  Bureau  of  Land  Management.   Hhere, 
however,  sufficient  doubt  exists  as  to  the  validity  of 
BLM's  determination,  the  case  may  be  remanded  to  the 
Bureau  to  reconsider  whether  a  further  appraisal  or 
adjustment  in  the  appraisal  value  should  be  made. 


Black  Hills  Power  6  Light  Co. 
1983) 


73  IBLA  199  (May  26, 


The  mere  filing  of  a  small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.   An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  t  682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.   When  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  of  positive, 
substantial  evidence  that  it  is  in  error. 

Betha_McConkeii_Bobert_Li  Cook,  7  4  IBLA  4  (June  21, 
1983) 


Hhere  an  appellant  establishes  that  an  appraisal 
of  the  value  of  sand  and  gravel  removed  from  land 
patented  under  the  Stock-Baising  Homestead  Act,  as 
amended,  43  U.S.C.  4  291  (1970),  did  not  consider  the 
rijhts  to  compensation  of  the  surface  owner  in  its 
determination  of  trespass  damages,  the  case  may  be 
referred  to  the  Hearings  Division  for  a  fact-finding 
hearing. 

BlowneiTankersley._lTrus.tJ_,  76  IBLA  48  (Sept.  19,  1983) 


Hhere,  while  a  petition  for  reconsideration 
is  pending  before  the  Board  of  Land  Appeals,  BLM 
acknowledges  petitioner's  contention  that  there  are 
conflicting  and  inconsistent  practices  within  BLM  as 
to  the  appraisal  method  used  to  determine  fair  market 
rental  values  for  natural  gas  pipeline  rights-of-way, 
granted  pursuant  to  the  Act  of  Feb.  25,  1920,  as 
amended,  30  U.S.C.  »  185  (1976),  and  BLM  proposes  to 
resolve  the  conflicts  and  inconsistencies  by  means  of 
a  study  team  to  develop  and  recommend  an  acceptable 
method  for  arriving  at  the  estimated  fair  market  annual 
rental  for  BLM  rights-of-way  grants,  the  Board  may  set 
aside  its  prior  decision  and  the  BLM  decisions  under 
appeal  and  remand  the  cases  to  BLM  to  apply  the 
approved  appraisal  method  adopted  following  the  com- 
pletion of  the  study  team  report. 

Northwest  Pipeline  Corp.  (On  Reconsideration),  77  IBLA 
46  (Nov.  1,~1983) 


Hhere  either  the  comparable  lease  or  comparable 
sale  method  is  used  to  ascertain  fair  market  value  of  a 
communications  site,  such  method  automatically  includes 
consideration  of  residual  damages  and  benefits;  there- 
fore, the  "before  and  after"  test  cannot  properly  be 
applied  in  conjunction  with  either  method. 


American  Telephone  S  Telegraph  Co.  et  al . 
(HovT  1H~,    1983) 


77  IELA  110 


The  holder  of  a  right-of-way  issued  pursuant  to 
Title  7  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  143  U.S.C.  $«  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.   Appellant*s  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a  dam,  spillway,  and  reservoir. 

Bench  Lake  Irrigation  Co..  78  IELA  305  (Jan.  12,  1984) 


The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparable  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  between  the  subject  sites  and  other  leased 
sites. 


Mountain  States  Telephone  6  Telegraph  Co. 
(Feb.  2~    198a) 


79  IELA  5 


Hhere  ELM  has  determined  the  fair  market  rental 
values  of  a  communications  site  right-of-way  in  accor- 
dance with  accepted  appraisal  procedures  but  on  appeal 
the  grantee  presents  a  summary  of  evidence  that,  if 
proven,  would  establish  that  the  charge  is  excessive, 
the  matter  will  be  referred  for  a  hearing  at  the  BLB 
State  Office  in  accordance  with  the  basic  procedural 
standards  set  forth  in  Circle  L_,  Inc.,  36  IELA  260 
(1978)  . 

Color_d02Ute__lectric_Ass____I_c.,  79  IBLA  53  (Feb.  9, 
1984) 


An  appraisal  of  a  right-of-way  for  a  haul  road, 
granted  pursuant  to  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  O.S.C.  *  1761  (1976), 
will  be  upheld  on  appeal  if  no  error  is  shown  in  the 
appraisal  method  used  by  BLM  and  the  appellant  fails 
to  show  by  convincing  evidence  that  the  annual  rental 
charge  is  excessive. 

L2JlS_Star_St_el_Co.  ,  79  IBLA  345  (Mar.  22,  1984) 


Hhere  the  BLM  granted  a  communications  site 
right-of-way  pursuant  to  the  Act  of  Mar.  4,  1911,  as 
amended,  43  O.S.C.  S    961  (1976),  subject  to  future 
appraisal,  collection  of  a  rental  deposit  at  the  time 
of  the  grant  with  a  later  adjustment  in  the  annual 
rental  charges  upoD  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a  prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
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appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  rails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

3°!i!!i3in_States  Telephone  6  Telegraph  Co.,  80  IBLA 
128  ~dpi.~b~~i.9tiH) 


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a  water  pipeline  right-of- 
way,  a  decision  imposing  the  readjusted  rate  must  be 
reversed. 

Ai_Kei t h_Bar ben ,  81  IBLA  332  (June  19,  1984) 


An  appraisal  of  fair  market  rental  for  a  communi- 
cation site  right-of-way  will  not  be  set  aside  on 
appeal  if  an  appellant  fails  to  show  error  in  the 
appraisal  methods  used  or  fails  to  show  by  convincing 
evidence  that  the  charges  are  excessive. 

Sou t her n_Ca lif or n ia_Gas_Co . ,  81  IBLA  358  (June  27,  1984) 


Under  43  CFR  2802.1-7  (e)   (1974),  which  provided 
that  charges  for  use  and  occupancy  of  a  right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  4, 
1911,  as  amended,  43  O.S.C.  «  961  (1976),  and  has  not 
been  conformed  to  Title  v  of  the  Federal  Land  Policy 
and  Banagement  Act  of  1976,  43  U.S.C.  «$  1761-1771 
(1982)  . 

Where  BLM  appraises  a  parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Banagement  Act  of  1976,  43  U.S.C. 
%    1713  (1982) ,  it  is  proper  for  BLB  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

£ole_I nd us t r iesx_I nCi ,  82  IBLA  289  (Aug.  31,  1984) 


Where  sufficient  doubt  is  raised  about  the  method 
of  an  appraisal  of  fair  market  rental  value  for  a  resi- 
dential occupancy  permit,  the  case  may  be  remanded  for 
the  Bureau  of  Land  Banagement  to  conduct  a  further 
appraisal  or  adjust  the  appraised  value. 

£IijLtOE_I«ESon,  83  IBLA  72  (Sept.  28,  1984) 


Where  the  Bureau  of  Land  Banagement  proposes  to 
resolve  the  conflicts  and  inconsistencies  in  its 
appraisal  method  used  to  determine  fair  market  rental 
values  for  natural  gas  pipeline  rights-of-way,  granted 
pursuant  to  the  Act  of  Feb.  25,  1920,  as  amended, 
30  U.S.C.  *  185  (1982),  the  Board  will  not  rule  on  the 
legality  of  the  going  rate  method  of  appraisal,  since 
the  Bureau  of  Land  Banagement  should  be  allowed  to 
explore  the  full  range  of  options  available  in 
developing  the  proper  appraisal  method. 

During  the  interim  period  until  the  Bureau  of  Land 
Banagement  develops  an  approved  appraisal  method  to 
determine  fair  market  value  for  natural  gas  pipeline 
rights-of-way,  new  rights-of-way  should  not  be 
appraised  using  the  going  rate  method  of  appraisal. 
The  Bureau  of  Land  Banagement  should  proceed  to  charge 
a  reasonable  estimate  of  the  fair  market  value  subject 
to  subsequent  appraisal  in  accordance  with  43  CFR 
2803.1-2  (b) . 

Curing  the  interim  period  until  the  Bureau  of  Land 
Banagement  develops  an  approved  appraisal  method  to 
determine  fair  market  value  for  natural  gas  pipeline 
rights-of-way,  reappraisal  of  existing  rights-of-way 
should  be  deferred,  and  the  Bureau  of  Land  Banagement 
should  continue  to  charge  the  original  rental  fee  or 
last  uncontested  rental  fee. 

Northwest  Pipeline  Corp.  (On  Reconsideration) ,  8  3  IBLA 
204  "(Oct.  18,~1984)~" 


ASPHALT  AND  EITUBEN  LEASES 

An  asphalt  prospecting  permit  application  which 
was  pending  at  the  time  of  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981), 
must  be  rejected  because  that  Act  amended  the  Bineral 
Leasing  Act  of  1920,  30  O.S.C.  «  181  (Supp.  V  1981)  ,  to 
include  a  definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Hov.  16,  1981,  in  an  area  other  than  a  "special  tar 
sand  area"  must  file  a  noncompetitive  oil  and  gas  lease 
offer.   The  holder  of  an  oil  and  gas  lease  issued  on  or 
after  Nov.  16,  1981,  may  develop  all  nongaseous  hydro- 
carbon substances  other  than  those  substances  leasable 
as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons). 

Cooper  Petroleum,  Inc..  73  IBLA  295  (June  7,  1983) 


ATTORNEY'S  fJES 


GENERALLY 


Inasmuch  as  the  Uniform  Appraisal  Standards, 
developed  by  the  Interagency  Land  Acquisition  Con- 
ference, expressly  cautions  against  cumulative 
appraisals  of  different  estates  in  land  where  the 
entire  fee  is  being  acquired,  an  appraisal  conducted 
in  violation  thereof  is  invalid,  absent  express  justi- 
fication for  the  deviation  and  a  specific  adjustment  to 
avoid  overvaluation  of  the  total  estate. 


The  Board  of  Indian  Appeals  is  without  juris- 
diction to  grant  a  request  for  attorney's  fees  that  is 
not  supported  by  a  properly  approved  contract  or  statu- 
tory basis  therefor. 

Edmond  H.  Burns  S  Bark  Mammons  v.  Anadarko  Area 
Director,  Bureau  of  Indian  Affairs  (On  Reconsidera- 
tion) .  11  IBIA  133  (Bar.  22,  1983) 


The  appraised  market  value  of  a  parcel  of  land 
sought  under  the  Color  of  Title  Act  is  properly 
adjusted  to  subtract  the  value  of  the  applicant's 
improvements.   The  amount  properly  deducted,  however, 
is  not  controlled  by  the  applicant's  expenditures,  but 
rather  is  dependent  upon  the  enhancement  in  value  to 
the  tract  created  by  such  improvements. 

SSS£on_Ci_Ca vin ,  83  IBLA  107  (Oct.  5,  1984) 


In  considering  a  petition  for  the  award  of 
attorney  fees  in  an  Indian  probate  proceeding,  the 
Board  will  examine  the  itemized  list  of  services  pro- 
vided to  the  client  to  determine  whether  each  item  is 
allowable. 

In  re  Attorney  Fees  Bequest  of  Joanne  Foster  E  In  re 
Attorney  Fees  Request  of  P.  J.  Sferra,  12  IEIA  172 
(FebT  10,  1984) 
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ATTORNEY'S  FEES — Continued 


ATTORNEYS — Continued 


EQUAL  ACCESS  TO  JUSTICE  ACT 

An  administrative  appeal  not  required  by  statute 
to  be  adjudicated  according  to  the  provisions  of 
5  O.S.C.  $  554  (1976)  is  not  covered  by  the  attorney's 
fees  provisions  of  the  Equal  Access  to  Justice  Act. 

In  re  Attorney's  Fees  Request  of  Madelon  Blum,  9  IBIA 
281  (Hay  11,  1982)  "  89  I.D.  241 


Pro  bono  representation  and  representation  by  a 
legal  services  organization  do  not  constitute  "special 
circumstances"  within  the  meaning  of  5  U.S.C. 
«  504(a)  (1)   (Supp.  V  1981)  so  as  to  make  an  award  of 
attorney's  fees  under  the  Equal  Access  to  Justice  Act 
unjust. 

An  award  of  attorney's  fees  under  the  Equal  Access 
to  Justice  Act  may  include  compensation  for  work  per- 
formed before  Oct.  1,  1981,  the  effective  date  of  the 
Act. 

In  re  Attorney's  Fees  Request nof , DNA7-People ' s  Legal 
Sgr v icesi_Inc. ,  11~IBIA  285  (Sept7~9,~198  3) 

90  I.D.  389 


the  claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 

United  States  v.  Imperial  Gold.  Inc..  64  IBLA  241 
(Hay~28,  19827 


The  fact  that  an  individual  participating  in  a 
Departmental  Indian  probate  proceeding  is  not  repre- 
sented by  counsel  does  not  entitle  him  to  special 
rights  not  enjoyed  by  individuals  who  are  so  repre- 
sented. 


Estate  of  Wesley  Emmett  Anton.  12  IBIA  139  (Jan. 
198«7 


23, 


Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations.   Where 
an  appeal  is  brought  by  an  individual  who  does  not 
appear  to  fall  within  any  of  the  categories  of  persons 
authorized  to  practice,  the  appeal  is  subject  tc  dis- 
missal. 

Sober  t_8.._Ca  Id  well,  79  IBLA  141  (Feb.  22,  1984) 


Decision  of  appeal  from  an  adverse  determination 
concerning  a  Native  land  selection  made  pursuant  to 
Alaska  Native  Claims  Settlement  Act  is  not  an  "adver- 
sary adjudication"  so  as  to  entitle  Native  corporations 
to  payment  of  claimed  attorneys  fees  and  costs. 

Bering  Straits  Native  Corp.,  Council  Native  Corp., 
83  IBLA  280  (Oct.  25,  19814) 


AUTHORITY  TC.BIND  GOVERNMENT 

The  United  States  may  not  be  bound  by  its  officers 
when  they  enter  into  an  agreement  to  do  or  cause  to  be 
done  what  the  law  does  not  sanction  or  permit. 

£state_of_Gui_C^_Groati_Jr.Jl_Violet_Roehl,  46  IELA  165 
(HarT  21,  1980) 


INDIAN  CHILD  WELFARE  ACT  OF  1978 

Under  the  circumstances  of  this  case,  there  is  no 
authority  under  the  Indian  Child  Welfare  Act  of  1978  to 
pay  attorney's  fees  to  appellant. 

In_re_Attornej^s_Fees_Reguest_of_Ronald_Clabauah, 

9  IBIA  291  (Hay  26,  1982)""  89  I.D.  257 


lAJJLIA£i!l_IJ<CTECTIOJLACT 

Only  those  groups  which  have  received  Federal 
acknowledgement  of  their  Indian  tribal  status  consti- 
tute Indian  tribes,  for  purposes  of  sec.  2  of  the  Bald 
Eagle  Protection  Act. 

Indian_Tr ibal  Status  under  the  Bald  Eagle  Protection 
Act,~H-36934  "(Feb.  267~198lj"  88". D.  338 


ATTORNEYS 


Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations.   Where 
an  appeal  is  brought  by  a  corporation  that  does  not 
appear  to  fall  within  any  of  the  categories  of  persons 
authorized  to  practice,  the  appeal  is  subject  to 
dismissal. 


Ail££_£*J!l£an >    53  IBL&  101  (Har.  4,  1981) 


38  I.D.  345 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claim  will  afford  the  mining 
claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 


John  Burt  et  al.,  59  IBLA  326 


(Nov.  5,  1981) 


The  Government  is  under  no  obligation  to  provide 
counsel  for  a  mining  claimant  at  an  administrative 
hearing.   Failure  of  the  claimant  to  have  counsel  at  a 
hearing  into  the  validity  of  mining  claims  will  afford 


ECARE  OF  INDIAN  APPEALS 


GENERALLY 


On  Nov.  16,  1982,  the  Board  of  Indian  Appeals 
entered  an  order  in  Burnette  v.  Deputy  Assistant 

Secretary — Indian  Affairs (O^era t ions)_,  10  IBIA  464, 

dismissing  the  appeal  on  grounds  of  mootness. 
Although  it  is  not  a  normal  practice  of  Departmental 
appeals  boards  to  publish  in  the  I.C.'s  any  matter 
which  is  not  a  full  opinion  complete  with  headnotes, 
the  Burnette  order  is  included  for  publication  because 
it  disapproves,  in  part,  a  previous  decision  of  the 
Board  of  Indian  Appeals  in  Roger. Stt  Pierre  v.  Commis- 
sioner. 9  IBIA  203,  89  I.D.  132  11982). 

Robert  Burnette (Appellant) v.  Deputy  Assistant  Secre- 

tarj[-2indian_Af  fairs (Operations)  (Appellee)  ,  10  I  EI  A 

464  (Nov.~16.  1982)  "  89  I.D.  609 


BOiHD_OF_INDIAN_i£EEALS— Continued 

JURISDICTION 

The  jurisdiction  of  the  Board  of  Indian  Appeals  is 
governed  by  43  CFR  4.330(a)  and  (b)  . 

The  jurisdiction  of  the  Board  of  Indian  Appeals  is 
not  deternined  by  the  characterization  or  descriptive 
title  placed  on  agency  action  by  the  deciding  official. 

The  characterization  of  a  decision  as  "discretion- 
ary" is  a  legal  conclusion  and  the  product  of  a  legal 
analysis. 

Rgaer_Sti_Pi«re_and_t^_Oriainaj_Qh^i££ewa_Cree_of_the 
Rocky  Boy's  Reservation  v.  Coaa'r  of  Indian  Affairs, 
9  IBIA  203  (Bar.  30,  1982)  "  89  I.D.  132 


The  Board  has  jurisdiction  to  deteraine  whether  a 
decision  by  an  official  of  the  BIA  is  properly  charac- 
terized as  discretionary. 

Aleutian/Pribilof  Islands, Ass' n.  Inc.  v.  Acting  Deputy 

Assistant  Secretary  —  Indian  Affairs (Operations)  , 

9~IBIA  254  (Apr.  9,  1982)  "  89  I.D.  196 


The  Board  does  not  have  jurisdiction  to  review 
decisions  of  the  Assistant  Secretary  for  Indian  Affairs 
except  as  those  decisions  nay  be  referred  to  it  on  a 
case-by-case  basis  or  by  appropriate  rulenaking. 
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Kenneth  gillie,  et  al.  v.  Coaaissioner  of  Indian  Affairs 
and  Anne  Begay  v.  goaaissioner,  of  Indian  Affairs. 
10  IBIA~135  (Oct.  127  1982) 


BOASD_OF_IJipiAN_APPliLS — Continued 
JURISDICTION — Continued 


Pearlene  Davzie  v.  Area  Director,  Navajo  Area  Office. 
S!lSsIu_°l_iJ!iiai>_llIal£s.  10  IBI*  269  (Oct.  15"7~1982) 

Janet  Gordon  v.  Area  Director.  Navajo  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBl"A~28S-  (Oct .  15,  1982) 

Leo  Green  v.irea  Director, Navajo  Area  Office. 

£y£eaji_of_Js3iasZiIlliES«    1°    IBI*    301     (Cct.    15, 
1982) 

Francis  Harvey  v.  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA~318  (Oct.  15,  1982) 

Jane  Jaaes  v,  Area  Director.  Navajo  Area  Office,  Bureau 
of  Indian  Affairs.  10  IBIA  334  (Oct.  15,  1982) 

Thoaas  Kee  v.  Area  Director.  Havajo  Area  Office,  Bureau 
°I_l£  di  a .}_  Affairs,  10  IBIA  350  (0';t.  157  1982) 

Lester  Kelwocd  v.  Area  Director,  Navajo  Area  Office. 
Bureau  of  Indian  Affairs.  10~IBIA  366  (0ct.~15,  1982) 

Jnanita  Paddock  v.  Area  Director.  Navajo  Area  Office. 
6ui5au_of_Indian_AfiaIrs,~10  IBIA  382  (Oct.  15.  1982) 

Iraa  Shirley  v.  Area  Director.  Navajo  Area  Office, 
Buieau7_of_Jnj)ianlAf Iairi7  10  IBIA  399  (Oct.  15,  1982) 

Charity  Tsosie  v.  Area  Director.  Havajo  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBIA  416  (0ct7  15,  1982) 

Leo  Hillie  v.  Area  Director.  Havajo  Area  Office.  Bureau 
of  Indian  Affairs.  10~IBIA  432  (Oct.  15,  1982)" 

Francis  Yazzie  v.  Area  Director,  Havajo  Area  Office. 
£uieIli_of_l9dian_Af fair§7  10  IBIA  448  (Oct.~157  1982) 


The  Board  has  jurisdiction  to  review  a  decision  of 
the  Deputy  Assistant  Secretary—Indian  Affairs  (Opera- 
tions) that  is  based  upon  an  application  of  facts  to 
law. 

Wesley  Bishkeno  et  al.  v.  Deputy  Assistant  Secretary — 
Indian  Affairs  (Operations).  11  IBIA  21  (Dec.  30,  1982) 

89  I.D.  655 


Onder  25  CFR  2.19(a)  and  (b)  ,  when  the  Coaais- 
sioner of  Indian  Affairs,  or  the  official  of  the  BIA 
exercising  the  Coaaissioner ' s  review  authority  under 
25  CFR  Part  2,  does  not  issue  a  decision  within  30  days 
of  the  filing  of  all  pleadings,  the  Board  of  Indian 
Appeals  acquires  jurisdiction  over  the  case. 

Hatthew  Allen  v.  Area  Director.  Navajo  Area  Office, 

6aEeau_of_Indian_Af fairs,  10~IBIA  146  (Oct.  15, 

1982)  89  I.D.  508 

Wilbur  Barton  v.  Area  Director. Bavajo  Area  Office. 

Buriau~of_In.d,ian_Affairs,  10  IBIA~173  (Oct.  15, 
1982) 

Henry  W.  Begay  v.  Area  Director.  Havajo  Area  Office, 
fiaE§au_of_Indian_Affairs,~10  IBIA  189  (Oct.  15,  1982) 

Johnny  Begay  v.  Acting  Area  Director.  Havajo  Area 
Office.  Bureau  of  Indian  Affairs.  10  IBIA~205 
(Oct.  15,  1982) 

Bessie  Benally  v.  Area  Director.  Navajo  Area  Office. 
Iaieau_of_Indian_Affai£s,-10  IBIA  221  (Oct.  15,  1982) 

Arietta  Bischoff  v.  Acting  Area  Director,  Navajo  Area 
Office.  Bureau  of  Indian  Affairs7  10  IBIA~237  (Oct7  15, 
1982) 

Irving  Clark  v.  Area  Director.  Navajo  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBIA  253  (Oct.  15,  1982) 


The  Board  of  Indian  Appeals  is  not  a  court  of 
general  jurisdiction  and  has  only  those  powers  dele- 
gated to  it  ty  the  Secretary  of  the  Interior.   It  has 
not  been  delegated  authority  to  award  money  daaages 
against  the  Bureau  of  Indian  Affairs. 


Lillian   Lord.    a.k.aT    Lillian   George    v.    Coin 
isii§£_ilialis,    ll    IBIA    51    (Feb.    9,    1983) 


'r  of 


where  an  appeal  raises  legal  questions,  these 
aatters  are  reviewable  by  the  Board.   Insofar  as  the 
issues  raised  involve  aatters  coaaitted  solely  to  the 
discretion  of  the  Secretary,  the  Board  is  bound  by  the 
exercise  of  Secretarial  discretion.   In  this  case,  the 
ultiaate  decision,  whether  to  approve  a  unit  coopera- 
tive agreeaent  affecting  Indian  oil  and  gas  leases,  was 
discretionary.   The  appeal  raises  certain  legal  issues, 
however,  and  it  is  appropriate  for  the  Board  to  resolve 
those  questions  notwithstanding  that  deference  Bust  be 
given  to  EIA's  discretionary  authority. 

Cheyenne  6  Arapaho  Tribes  of  Western  Oklahoaa_ v ,_ Deputy 

Assistant  Secretary—Indian  Affairs (OEerationsl^ 

Reading  S  Bates  Petroleua  Co..  S  Woods  Petroleua  Corp.. 
11  IBIA  54  (Feb.  10,  1983)  ~90~I.d7  6l" 
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BOARD  OF  IHDIAN  APPEALS — Continued 


JURISDICTION — Continued 

The  area  of  discretionary  authority  vested  in  the 
Bureau  of  Indian  Affairs  and  over  which  the  Board  of 
Indian  Appeals  has  no  jurisdiction,  unless  the  case  is 
specially  referred  to  it,  involves  those  situations  in 
which  there  is  no  law  to  apply. 

The  characterization  of  a  decision  as  discretion- 
ary rather  than  based  upon  an  interpretation  of  law  is 
a  legal  conclusion  reached  through  legal  analysis. 
The  deteroination  of  whether  a  decision  is  properly 
characterized  as  discretionary  is  within  the  Board's 
review  jurisdiction. 

Although  the  ultimate  decision  on  whether  to 
select  a  particular  proposal  for  grant  funding  under 
the  Indian  Child  Welfare  Act  and  its  implementing 
regulations  is  discretionary,  the  regulations  provide 
certain  legal  guidelines  and  requirenents  that  lust  be 
followed  in  reaching  that  decision.   An  alleged  viola- 
tion of  these  guidelines  and  requirements  could  serve 
as  the  basis  for  Board  jurisdiction  limited  to  the 
alleged  violations  of  law. 

Billings  American  Indian  Council  v. Deputy  Assistant 

Secretary — Indian  Affairs  ^Operations) .  11  IBIA  1U2 
(AprT  1,  1983) 


The  Board  of  Indian  Appeals  has  jurisdiction  to 
review  legal  questions  arising  from  the  alleged  viola- 
tion of  regulatory  requirements  that  are  prerequisites 
to  the  exercise  of  discretionary  authority  vested  in 
the  Bureau  of  Indian  Affairs. 

When  a  decision  in  an  appeal  to  the  Deputy 
Assistant  Secretary—Indian  Affairs  (Operations)  is  not 
rendered  within  30  days  from  receipt  of  all  pleadings, 
the  Board  of  Indian  Appeals  acquires  jurisdiction  over 
the  case  under  25  CFR  2.19. 


BOARD  QP  I8EIAN  APPEALS — Continued 

JUBISDICTICH — Continued 

Unless  or  until  the  Office  of  Indian  Education 
Programs  promulgates  regulations  providing  for 
administrative  review  of  its  decisions,  the  Office  is 
adhering  to  the  regulations  in  25  CFR  Part  2.   These 
regulations  include  an  appeal  to  the  Board  of  Indian 
Appeals  in  those  cases  in  which  the  decision  being 
appealed  is  rased  on  an  interpretation  of  law. 

Under  25  CFR  2.19,  when  a  decision  in  an  appeal  is 
not  issued  by  the  Director  of  the  Office  of  Indian 
Education  Programs  within  30  days  from  the  expiration 
of  the  time  for  the  filing  of  all  pleadings,  the  Eoard 
of  Indian  Appeals  acquires  jurisdiction  over  the  appeal. 

Diane  Zarr  v.  Acting  Deputy  Director.  Office  of  Indian 
Mu£iiion_ProiramsT  11  IBIA  17«~~(Apr.  21,  19837" 

90  I.D.  172 


An  appeal  before  the  Board  of  Indian  Appeals  will 
not  be  dismissed  on  the  grounds  that  the  Board  lacks 
authority  to  grant  the  relief  requested  when  the  appeal 
seeks  review  of  legal  prerequisites  to  the  exercise 
of  discretionary  authority  vested  in  the  Bureau  of 
Indian  Affairs. 

Idaho  (lining  Corp.  vt. Deputy  Assistant  Secretary-- 
Indian_Affaijs_JOp.erations).,_ll  IBIA  2<*9  (July~29, 
1983f  90  I.D.  329 


The  Board  of  Indian  Appeals  does  not  have  author- 
ity to  declare  a  duly  promulgated  regulation  of  the 
Department  to  be  invalid. 

Trapswestero  Pipeline  Co.  v.  Acting_Deputy  Assistant 
Secretary — Indian  Affairs  (Operations)  .  12  IBIA  4  9 
(Oct.  28,  1983)  90  I.D.  474 


Because  the  Board  of  Indian  Appeals  has  no 
independent  knowledge  of  the  expiration  of  the  30-day 
deadline  established  in  25  CFR  2.19  for  the  issuance  of 
a  decision  in  an  appeal  brought  to  the  Deputy  Assistant 
Secretary-Indian  Affairs  (Operations),  the  appellant 
must  inform  the  Board  of  the  expiration  of  that  period 
through  either  a  notice  of  appeal  or  a  motion  for  the 
Board  to  assume  jurisdiction.   Upon  receipt  of  such 
information,  the  Board  will  docket  the  appeal  and 
request  the  transmittal  of  the  administrative  record 
from  the  Deputy  Assistant  Secretary. 

Urban  Indian  Council.  Inc.  v.  Acting  Deputy  Assistant 

5ecretary--Indian  Affairs (Operations) .  11  IBIA  146 

7Apr.~U,  1983) 


Although  the  Board  of  Indian  Appeals  does  not  have 
general  review  jurisdiction  over  decisions  of  the 
Assistant  Secretary  for  Indian  Affairs,  13  CFR  4.330 
permits  the  Assistant  Secretary  to  refer  any  matter 
concerning  Indians  to  the  Board. 

J  ua  nit  a  _  Bel  she  imer  v.  Assistant  Secret  ary._  for  Indian 
Affairs,  11  IBIA  155  (Apr.  14,  1983)  "     ~90  I.D.  165 


Terese  L, , Garrett  y, m Ass' t  Secretary  for  Indian 
AIliiE3»~13  IBIA  I~(Aug.~21,  1984)        ~  91  I.D. 


262 


The  Board  of  Indian  Appeals  has  no  jurisdiction  to 
review  decisions  of  the  Acting  Assistant  Secretary  for 
Indian  Affairs  except  as  those  decisions  may  be 
referred  to  it  on  a  case-ty-case  basis  or  through  rule- 
making. 

Ote  Mountain  Ute  Tribe  v.  Acting  Assistant  Secretary 
i°.r_Ind±an  Affairs,   11  IBIA  168  (Apr.  19,  1983) 

90  I.D.  169 


The  timely  filing  of  a  notice  of  appeal  from  an 
order  denying  reopening  of  an  Indian  decedent's 
estate  is  a  jurisdictional  prerequisite. 


Estate  of  Ralph  James  (Elmer) 
(Sov.  10,  1983) 


.Hail,  12  IBIA  62 


In  reviewing  a  decision  of  the  Assistant  Secretary 
for  Indian  Affairs  referred  to  the  Board  of  Indian 
Appeals  by  the  Secretary  of  the  Interior  under  43  CFR 
14.220(a)(2),  the  Board  has  the  full  authority  of  the 
Secretary  to  review  questions  both  of  law  and  of 
discretion. 

Pueblo  of  Lagnna  v.  Assistant  Secretary  for  Indian 
Aii£iis7~12  iIlA  80  (DecT  7,  1983)  90~I7d7  521 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2  that  are  not  based  solely  on  the  exercise 
of  discretion.   A  decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a  specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.   Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a  decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

A  decision  by  the  Deputy  Assistant  Secretary — 
Indian  Affairs  (Operations)  under  25  CFR  Part  2  that  is 
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JURISDICTION — Continued 

not  tiaely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 
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Clayton  J,  Wray  v,  peputy  Assistant  Secretary — Indian 
Indian_Iffairs_JO£irationsl,  12  IBIA  146~Jan7  277 
1984)"  91  I.D.  43 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2  that  are  not  based  solely  on  the 
exercise  of  discretion.   A  decision  that  requires  the 
application  of  general  legal  principles  to  a  specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.   Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterization  of  a  decision  rendered  by  the 
Deputy  Assistant  Secretar y--Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Upon  the  expiration  of  the  30-day  tiae  period  for 
decision  established  in  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
aatter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a  separate  notice  of 
appeal,  aotion  to  assune  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

Oliver  Redfield  v.  Deputy  Ass't  Secretary  —  Indian 
Affairs  (Operations) .  12  IBIA~190  (Bar?  27~1984) 


The  Board  of  Indian  Appeals  does  not  have  juris- 
diction to  review  a  decision  of  the  Bureau  of  Indian 
Affairs  that  is  based  on  the  exercise  of  discretion. 

Cheyenne  S  Arapaho  Tribes  of  Western  Oklahoma  v.  Deputy 
Ass't  Secretary  —  Indian  Affairs  (Operations),  Reading  6 
Bates  Petroleum  Co.,  &  Woods  Petroleum  Corp. (On  Recon- 
sideration?. 12  IBIA  241_(May  18,  1984)  ~   91  I.D.  229 


Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  has  review  authority  over 
matters  entrusted  to  state.  Federal,  or  tribal  courts. 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forum  for 
consideration  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

15 ta te_of _A lice_Hae_Sasse ,  12  IBIA  281  (June  25,  1984) 


BOARD  OF  INDIAN  APPEALS— Coat inued 

JURISDICTION — Continued 

Although  the  ultimate  decision  on  whether  to 
select  a  particular  proposal  for  grant  funding  under 
the  Indian  Child  Welfare  Act  and  its  implementing 
regulations  is  discretionary,  the  regulations  provide 
certain  legal  guidelines  and  requirements  that  aust  be 
followed  in  reaching  that  decision.   An  alleged  viola- 
tion of  these  guidelines  and  requirements  could  serve 
as  the  basis  for  Board  jurisdiction  limited  to  the 
alleged  violations  of  law. 

Naabe  Pueblo  v.  Deputy  Ass't  Secretary — Indian  Affairs 
(Operations)  .  13  IBIA  53  (Dec.  7,  1981) 


I2iSP_0F_iAJp_APPlAl:S 

As  precedents,  decisions  of  the  Board  of  Land  Ap- 
peals should  te  cited  by  the  voluae  and  page  number 
given  on  the  bottoa  of  the  page  of  the  decision  and 
not  to  the  IBLA  docket  nuaber  shown  on  the  top  of  the 
decision. 

Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departaental  regulations. 
They  Beet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Bureau  of  Land 
Banagement  offices  do  not  Beet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 

Cheyenne  Resources,,  Inc..  46  IBLA  277  (Bar.  27,  1980) 

87  I.E.  110 


As  the  Department's  final  review  authority  on 
decisions  relating  to  the  public  lands,  the  Board  of 
Land  Appeals  exercises  all  the  powers  which  the  Depart- 
ment would  have  in  making  an  initial  decision. 

Frederick  ,H,  Larson  v.  State  of  Utah.  50  IBLA  382 
(0ct7  22,  1980) 


Where  a  homestead  patent  is  iapressed  with  the 
reservation  of  a  right-of-way  for  a  aaterial  site  which 
is  held  and  operated  by  a  state  agency,  the  Department 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  or 
whether  it  should  be  canceled. 

S_tat e_of_ Alas ka ,  62  IBLA  187  (Bar.  9,  1982) 


Where  a  protest  filed  against  the  issuance  of  an 
oil  and  gas  lease  alleges  several  specific  reasons  why 
the  lease  should  not  issue,  and  BLH  dismisses  the  pro- 
test after  due  consideration  of  the  reasons  recited, 
and  on  appeal  froa  such  dismissal  the  protestant  raises 
additional  arguments  and  issues,  the  Board  of  Land 
Appeals  need  not  adjudicate  the  issues  raised  for  the 
first  time  on  appeal,  but  Bay  confine  its  review  to  the 
merits  of  those  matters  addressed  in  the  decision  which 
is  the  subject  of  the  appeal. 

Henry  A.  Alker.  62  IBIA  211  (Mar.  10,  1982) 

fiSJUi-Cr  anston ,    67    IBLA    364     (Oct.    7,    1982) 
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tlpon  assuming  jurisdiction  of  an  appeal,  the  Board 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  ia  aaking  a  decision,  and  its  review  is 
not  liaited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

B,  Jay  Kidd.  66  IBLA  71  (July  29,  1982) 

Shiny  Bock  wining  Corp. (On  Reconsideration) .  77  IBLA 

261  («ov.  30,  19837 


BOABD  or  LAIC  APPBALS— Continued 

While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.   The 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
coapensation  provisions  therein.   The  Department  is 
bound  to  follow  those  provisions. 

•ndv  D.  Bufrledge  et  al..  82  IBLA  89  (July  17,  1984) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
stateaent  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  tine  liaits 
(subject  to  extension) .   Proper  practice  requires  that 
all  issues  deeaed  relevant  by  the  parties  be  briefed  at 
that  tiae  because,  as  a  general  rule,  the  Board  does 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 


Benewable  Energy.  Inc. 


67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  adainistrative  law 
judge.   However,  when  the  adainistrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circuastances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Board  aay  deteraine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

State  of  Alaska,  Hary  Frances  DeBart,  82  IBLA  165 
(AugT  6,~i984j" 


The  Board  of  Land  Appeals  is  the  arbiter  of  its 
jurisdiction,  and  neither  eaployees  of  BLB  nor  attor- 
neys of  the  Solicitor's  office  aay  create  or  deny  the 
right  of  appeal  to  the  Board.   where  a  notice  published 
by  BLR  erroneously  includes  a  provision  for  appeal  to 
the  Board,  the  Board  is  not  thereby  bound,  and  an 
appeal  filed  in  response  to  such  notice  is  subject  to 
disaissal. 

The  authority  of  BLB  state  directors  to  designate 
the  boundaries  of  wilderness  study  areas  derives  froa 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  eapowered  to 
decide  such  appeals  as  fully  and  finally  as  light  the 
Secretary.   The  Board,  therefore,  aay  affira,  reverse 
or  aodify  such  boundary  designations  on  appeal  with 
finality,  and  BLB's  ainisterial  iapleaentation  of  such 
final  decisions  will  not  create  a  new  right  of  appeal. 

Phelps  Dodge  Corp.  et  al..  72  IBLA  226  (Apr.  26,  1983) 


The  Board  of  Land  Appeals  is  not  a  court  of 
general  jurisdiction  and  has  only  those  powers  dele- 
gated to  it  by  the  Secretary  of  the  Interior.   It  has 
not  been  delegated  authority  to  award  aoney  daaages 
against  the  Bureau  of  Land  Banageaent. 

B,  H.  Northcutt.  75  IBLA  305  (Aug.  30,  1983) 


BLB  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  to  appeal  to 
the  Board  of  Land  Appeals.   Likewise,  BLB's  disaissal 
of  a  protest  against  a  resource  management  plan  is  not 
appealable  to  the  Board.   In  each  instance,  other  pro- 
visions for  agency  review  have  been  made  by  regulations. 


To  the  extent  a  management  plan  decision  for  the 
Yaqaina  Head  Outstanding  latural  Area  is  the  final 
iapleaentation  decision  on  certain  actions,  it  is  a 
decision  appealable  to  the  Board  of  Land  Appeals  under 
43  CFB  Part  4. 

Oregon  Shores  Conservation  Coalition.  Bruce  H a u_g h , 
83  IBLA  1  (Sept.  17,  1984) 


The  Board  of  Land  Appeals  has  been  delegated  full 
authority  by  the  Secretary  of  the  Interior  to  review 
decisions  rendered  by  Departmental  officials  relating 
to  the  use  and  disposition  of  public  lands.   Where, 
on  appeal  to  the  Board,  BLB  admits  the  existence  of 
errors  and  omissions  in  its  decision,  but  declines 
to  delineate  the  nature  and  effect  of  such  errors  and 
omissions,  the  Board  aay,  in  its  discretion,  determine 
de  novo  any  factual  or  legal  question  necessary  for 
the  adjudication  of  the  appeal. 

Benton  C.  Cavin.  83  IBLA  107  (Oct.  5,  1984) 


Where  a  village  land  selection  conveyance  under 
the  Alaska  Native  Claims  Settlement  Act  is  made  subject 
to  a  highway  right-of-way  for  a  aaintenance  site  held 
by  a  state  agency,  the  Departaent  of  the  Interior 
retains  jurisdiction  to  determine  whether  the  right-of- 
way  should  continue  or  be  canceled. 


Bering  Straits  native  Corp., 
83~IBLA  280  (Oct.  25,  1984) 


_Counc.il native  CorF-  , 


Oregon  Natural  Resources  Council,  78  IBLA  124  (Dec. 
198  3"" 


27,        BOUNDARIES 

(See  also  Accretion,  Avulsion,  Public  Lands,  Beliction, 
Surveys  of  Public  Lands — if  included  in  this  Index.) 


A  duly  proaulgated  Departmental  regulation  has 
the  force  and  effect  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  of 
Land  Appeals  and  the  Secretary,  and  aay  not  be  waived. 

A._Zi_Shows,  82  IBLA  86  (July  17,  1984) 

Jose£h_Ji_Ci_Paine,  83  IBLA  145  (Oct.  9,  1984) 


Where  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a  navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accretion,  title  to 
the  accreted  land  is  deeaed  to  be  in  the  reaote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 


lal£i_fi_52S5siai!5_£i_aI 


66    IBLA    374     (Aug.     30,    1982) 
89    I.D.    415 
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Where  riparian  public  land  has  been  completely 
eroded  away  by  the  actions  of  a  navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner. 

David  A.  Provinse,  81  IBLA  118  (Bay  31,  198U) 


(See  also  Indian  Probate-- 
GEBERALLY 


it  included  in  this  Index.) 


Only  reservations  listed  in  25  CFB  11.1(a)  are 
governed  by  the  law  and  order  provisions  codified  in 
sees.  11.1  through  11.87  of  25  CFB  Part  11.   Because 
the  Blackfeet  Reservation  is  not  listed  thereunder,  the 
Blackfeet  Tribe  aay  reaove  a  tribal  judge  froa  its  tri- 
bal court  without  regard  to  the  procedural  requirements 
found  at  25  CFR  11. 4. 

The  fact  that  judges  of  the  Blackfeet  Tribal 
Court,  which  is  not  a  CFR  court,  are  financed  in  part 
by  Federal  funds,  does  not  render  such  judges  subject 
to  the  law  and  order  regulations  found  at  25  CFR 
11.1(d)  and  25  CFR  11. 4.   The  Blackfeet  Tribe  has  its 
own  ordinance  governing  the  reaoval  of  judges,  which 
has  been  approved  by  the  Secretary,  and  such  ordinance 
is  exclusively  controlling  in  such  aatters. 

Lenpre  Salois  v.  Area  Director.  Billings  Area  Office , 
8  IBIA  283  (Hay  15,  1981) 


The  Board  of  Indian  Appeals  will  reaand  a  case  to 
the  Bureau  of  Indian  Affairs  under  <4  3  CFR  11.337(b)  when 
legislation  is  passed  during  the  pendency  of  an  appeal 
that  potentially  gives  the  BIA  discretionary  authority 
to  take  action  relative  to  the  basis  for  the  appeal. 

Dora  Joyce  Prieto  v.  Acting  Area  Director,  Sacramento 
Area  Office.  Bureau  of  Indian  Affairs.  11  IBIA  121 
(Bar.  22,  1983) 


ADHINISTRATIVE  APPEALS 

Generally 

In  reviewing  action  of  the  Bureau  of  Indian 
Affairs  in  raising  grazing  rental  rates,  the  Board  of 
Indian  Appeals  should  overturn  the  action  only  if  it  is 
found  to  be  unreasonable.   As  long  as  the  Bureau's 
action  is  supported  in  law  and  by  substantial  evidence, 
it  would  be  an  inappropriate  intrusion  into  the  Bureau's 
function  for  the  Board  to  substitute  its  judgment  for 
the  agency's. 

Fort  Berthold  Land  and  Livestock  Ass'n  v.  Area  Director. 
Aberdeen  Area  Office.  Bureau  of  Indian  Affairs,  8  IBIA 
230  (Feb.  20,  1981)  88  I.D.  315 
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Generally — Continued 

for  the  liaited  purpose  of  seeing  that  such  funds  are 
distributed  to  the  heir  or  heirs  so  determined. 

The  Secretary  has  no  statutory  authority  to  pay 
creditors'  claims  against  estates  of  deceased  Klamath 
Indians  out  of  judgment  funds  distributable  by  the 
Secretary  under  the  Act  of  Oct.  1,  1965,  79  Stat.  897. 

Gertrude  E,  Sherman  v,  Acting  Area  Director.  Portland 

Area  Office.  Bureau  of  Indian  Affairs.  9  IBIA  25 

(June  29.  1981)  88  I.D.  619 


Although  the  Klamath  Termination  Act  of  Aug.  13, 
1951,  68  Stat.  718,  2S  U.S.C.  «t  56«-56Ux  (1976), 
rendered  the  Secretary's  usual  probate  jurisdiction 
inapplicable  to  Klamath  Indians,  the  Act  of  Oct.  1, 
1965,  79  Stat.  897,  25  O.S.C.  ft*  565-565g  (1976),  gave 
the  Secretary  limited  jurisdiction  to  determine  the 
heirs  of  deceased  Klamath  enrollees  pursuant  to  his 
duty  to  distribute  judgment  funds. 

Yvonne  weiser  et  al.  v. Area  Director.  Portland  Area 

£llii§x_lu£iii_2l_l£liaj}_*lliiis7  9  ibia  76~(sept.  29, 

1981) 


Appellant  business  lessee  of  tribal  trust  lands 
held  not  to  be  an  interested  party  affected  by  a  fiDal 
administrative  action  of  an  official  of  the  Bureau  of 
Indian  Affairs  within  the  meaning  of  Interior  Board  of 
Indian  Appeals  practice  rule  sec.  U.331  (16  FR  7337 
(Jan.  23,  1981))  so  as  to  be  entitled  to  seek  review  of 
agency  determination  that  lessor  Indian  tribe  had 
failed  to  legally  enact  a  tribal  law  and  order  code. 

Harlin, D. , Kuykendall^v.  Comm'r  of  Indian  Affairs  and 
Yavapai-Prejcott  Tribe.  9  IBIA  90  (Oct.  23,~198lJ 


An  appellant  has  standing  to  appeal  a  decision  of 
a  Bureau  of  Indian  Affairs  official  granting  fee  patent 
title  to  Indian  trust  land  only  if  it  can  be  shown  that 
the  decision  adversely  affects  his  or  her  enjoyment  of 
a  legally  protected  interest. 

Roland  Redfield  v.  Acting  Deputy  Assistant  Secretary-- 
IMian_Af f ai£s_J0Eer a t ionsl ,  9  IBIA  17<4  (Fet7~18,  1982) 

89  I.D.  67 


The  Board  of  Indian  Appeals  is  bound  by  statutes, 
regulations,  case  law,  and  principles  of  judicial  self- 
restraint  not  to  interfere  with  substantive  decisions 
of  the  BIA  issued  under  its  discretionary  authority. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  of  the 
Rocky  Boy 's  Reservation  v.  Coiim'r  of  Indian  Affa  irs , 
9  IBIA  203  "(Bar.  30,  1982)  89  I.D.  132 


While  it  is  true  that  the  Klamath  Termination 
Act,  Aug.  13,  1951,  68  Stat.  718,  25  U.S.C.  ««  561- 
561x  (1976) ,  rendered  inapplicable  to  Klamath  tribal 
members  the  Secretary's  usual  jurisdiction  over  Indian 
heirship  determinations  as  set  forth  in  25  U.S.C. 
««  372-373  (1976)  (see  25  U.S.C.  4  56Uh) ,  Congress,  by 
the  aore  recent  Act~of  Oct.  1,  1965,  79  Stat.  897, 
25  U.S.C.  *«  565-565g  (1976),  specifically  empowered 
the  Secretary  of  the  Interior  to  determine  the  right- 
ful heirs  of  deceased  Klamath  enrollees  entitled  to  a 
share  of  judgment  funds  payable  from  the  United  States 


Following  repeal  of  tribal  law  permitting  appeal 
to  the  Department,  appellant  election  candidate  at 
Bavajo  tribal  election  held  not  entitled  to  appeal  to 
the  Secretary  from  adverse  determination  by  tribal 
council. 

Donald  Benally  v.  Navajo  Area. Director .  Bureau  of 
Indian_Affairsi_E_Navajo_TrIbe7  9  IBIA  28U  (Hay  26, 
19827  89  I.D.  252 


BUREAU_OF_INDIAN_AFFiIRS — Continued 

ADMINISTRATIVE  APPEALS — Continued 

Generally.— Continued 

The  Board  of  Indian  Appeals  declines  to  hold  that 
a  decision  issued  by  the  Deputy  Assistant  Secretary— 
Indian  Affairs  (Operations)  after  the  eipiration  of  the 
30-day  period  established  in  25  CFR  2.19  is  void  when 
the  appellant  acquiesces  in  the  delay. 

Urban  Indian  Council,  Inc.  v.  Acting  Deputy  Assistant 

Secretary — Indian  Affairs (Operations) .  11  IBIA  116 

(Apr.  «,  1983) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary  —  Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2  that  are  not  based  solely  on  the  exercise 
of  discretion.   A  decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a  specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.   Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a  decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary—Indian Affairs  (Operations)  under  25  CFR  Part  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a  written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Upon  the  expiration  of  the  30-day  tine  period  for 
decision  established  by  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary  —  Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a  separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction.   The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Clayton  J.  Wray  v.  Deputy  Assistant  Secretary — Indian 

l£liiI!_AilaiES l°.£§£ations).,  12  IBIA  1«6  (Jan.  27, 

198U)  91  I.D.  «3 


A  determination  under  25  CFR  2.17  as  to  whether  an 
appeal  should  be  dismissed  or  decided  on  the  merits 
when  an  appellant  has  failed  to  submit  supporting 
argumentation  must  be  based  on  the  facts  of  each  case. 

H.S.C.  Logging,  Inc.  y.  Acting  Deputy  Ass't  Secretary-- 
l£dian_Affairs__[Operations)_,  12  IEIA  181  (Bar.  1,  1984) 


BDRElU_Of_I»IIAH_ AFFAIRS— Continued 

ADBIHISTRATIVE  APPEALS— Continued 

General  lj— Cont  in  ued 

under  25  CFR  Part  2  as  discretionary  is  a  legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  in  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).   However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a  separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Eoard  jurisdiction. 

Oliver  Redfield  v.  Deputy  Ass't  Secretary — Indian 
*ll  aIIs_J0£er  a  tionsl ,  12  IBIA  190  (Har.~27_1984) 


Acts_of  Agents_of  the  United_States 

Where  review  is  sought  of  action  by  EIA  officials 
disbursing  IIB  account  funds  pursuant  to  agency  regula- 
tion, their  handling  of  the  disbursements  is  reviewable 
by  the  IEIA  under  25  CFR  2.3. 

Clarence  Runs  After  y.  .  Aberdeen  Area  Director.  Eureau 

of  Indian  Affairs. and  Cheyen ne_ River  S iou x_Tr i be , 

8  IEIA  170  (Cct.  27,  1980)  87  I.E.  501 


A  decision  not  to  honor  a  setoff  request  against 
an  Individual  Indian  Honey  account  for  a  debt  owed  to 
another  agency  of  the  Federal  Government  is  not  arbi- 
trary, capricious,  or  an  abuse  of  discretion  when  it  is 
based  on  an  examination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v.  Acting  Area  Director.  Aberdeen  Area 
Office.  Bureau  of  Indian  Affairs,  and  Celina  Young  Bear 
Bossette;  and  United  States  v.  Acting  Area  Director. 
Aberdeen  Area  Office.  Bureau  of  Indian  Affairs,  and 
2££a_l  d  i  ne_  Van_  Djke ,  9  IBIA  151  (Jan.~8,  1982)  89  iTd.  49 


When  a  plan  for  disbursement  of  funds  in  an  Indi- 
vidual Indian  Boney  account  has  been  approved,  under 
25  CFR  104.9  the  Bureau  of  Indian  Affairs  is  obligated 
to  disburse  funds  in  accordance  with  the  provisions  of 
that  plan.   The  denial  of  a  request  to  release  all 
funds  in  violation  of  an  approved  plan  is,  therefore, 
neither  arbitrary,  capricious,  nor  an  abuse  of  discre- 
tion. 

Garrett  Connovichnah  v.  Acting  Area Direc£or^_Anadarko 

Area  Office.  Bureau  of  Indian  Affairs.  9  IBIA  179 
"(Feb.  19,  1981)  89  I.D.  71 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary— Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2  that  are  not  based  solely  on  the 
exercise  of  discretion.   A  decision  that  requires  the 
application  of  general  legal  principles  to  a  specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.   Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterization  of  a  decision  rendered  by  the 
Deputy  Assistant  Secretary— Indian  Affairs  (Operations) 


Discretionary  Decisions 

The  Board  of  Indian  Appeals  does  not  have  juris- 
diction to  review  a  decision  of  the  Bureau  of  Indian 
Affairs  that  is  based  on  the  exercise  of  discretion. 

Cheyenne  6  Arapaho  Tribes  of  Western  Oklahoma  v.  Deputy 

Ass't  Secretary — Indian  Affairs (Operations) .  Beading  S 

Bates  Petroleum  Co. f    £  Woods  Petroleum  Corp. (On  Recon^ 

giiiiiiioni.  12~IBIA  241  7Bay  18,  1984)     91  I.dT~229 
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BUjl  E  A0_OF_INDI  A  N_  AFFAIRS- -Continued 

ADMINISTRATIVE  APPEALS--Continued 

Discretionary  Decisions- -Continued 

The  Board  of  Indian  Appeals  will  refer  a  case  to 
the  Bureau  of  Indian  Affairs  in  accordance  with  43  CPH 
14.337(b)  when  the  decision  involves  the  eiercise  of 
discretion  committed  to  the  Secretary. 

!§£§§§  ii  Garrett  v.  Ass't  Secretary  for  Indian 
Mlii*i>    13  IBIA  8  (Aug.  21,  198UJ"  91~T.D.  262 


Filing 

Mandatory  Tue  Limit 

Because  Departmental  regulations  setting  mandatory 
time  limits  for  filing  appeals  notices  in  administra- 
tive matters  before  the  Bureau  of  Indian  Affairs  may 
not  be  relaxed  to  permit  late  filing,  where  appellant 
failed  to  give  timely  notice  of  appeal  from  decision  to 
raise  rental  rate  on  leased  trust  lands,  his  subsequent 
attempts  to  appeal  by  seeking  review  of  enforcement 
orders  requiring  payment  of  the  increased  rental  were 
ineffective. 

Ross_Hamlin  v.j._Area  Director,, Portland  Area  Office, 

SSieauI°IIll|dian_  Affairs,  9  IBIA  16  (June~12,  1981) 


Leases 

A  decision  of  the  Bureau  of  Indian  Affairs  that 
cancels  a  lease  of  Indian  trust  lands  generally 
involves  an  interpretation  of  the  lease  provisions, 
relevant  Federal  regulations  governing  cancellation 
procedures,  and  applicable  Federal,  state,  and  tribal 
case  and  statutory  law.   Such  a  decision  cannot  prop- 
erly be  characterized  under  25  CFR  2.19  as  solely 
discretionary. 

Clayton  J.  Wray  v.  Deputy  Assistant  Secretary — Indian 
Indian_Affairs_J02erationsl,  12  IBIA  146  (JanT  27, 
198a)  "  91  I.D.  13 


BUREAU_OF_LAND_MANAGEnE[IT 
(See_also    Mineral    Leasing    Act- 
Index.) 


■if  included  in  this 


Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Bureau  of  Land 
Management  offices  do  not  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 

Che2enne_Resourcesi_Inci,  46  IBLA  277  (Bar.  27,  1980) 

87  I.D.  110 


BDRE»0_OF_L»RD_KANAGE|!ENT — Continued 

The  Federal  land  Policy  and  Management  Act  of  1976 
requires  the  Secretary  of  the  Interior  to  manage  public 
lands  under  principles  of  "multiple  use"  and  "sustained 
yield,"  and  the  statutory  definition  of  these  concepts 
recognizes  the  need  for  latitude  and  discretion  in  their 
implementation.   As  the  Secretary's  delegate,  BLM  has 
the  responsibility  of  administering  such  policies  and 
programs,  and  BLM  must  be  accorded  correlative  powers 
of  reasoned  discretion  in  discharging  these  duties. 
Therefore,  so  long  as  the  BLM  policy  or  implementing 
action  is  based  on  a  consideration  of  all  relevant  fac- 
tors and  is  supported  by  the  record,  the  Board  will  not 
disturb  it  absent  a  clear  showing  that  it  is  contrary 
to  statute  or  regulation  or  otherwise  erroneous. 

A.C.O.T.S..  60  IBLA  1  (Nov.  12,  1981) 


Each  request  for  an  extension  of  time  to  file  a 
document  must  be  carefully  considered  on  its  own  merits, 
with  due  regard  for  and  consideration  of  the  rights  of 
the  parties  involved. 

f i_ £jler_ Zoch .  60  IBLA  150  (Nov.  24,  1981) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Paiut^Oi^B^Minina^CorEi,  67  IBLA  17  (Sept.  3,  1982) 

Irv i n_D . _ Bir dx_Jr . ,  73  IBLA  210  (Hay  27,  1983) 


Established  and  longstanding  Departmental  inter- 
pretations relating  to  issuance  of  oil  and  gas  leases 
are  binding  on  all  Departmental  employees  until  such 
time  as  they  are  changed  by  competent  authority. 

Cha»£lin  Petroleum_Coi,  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


BLM  is  without  jurisdiction  to  consider  an  appli- 
cation for  the  lease  of  public  land  near  or  adjacent  to 
a  hot  springs  where  the  land  is  within  a  national  for- 
est and  the  Act  of  Feb.  28,  1899,  as  amended,  16  U.S.C. 
4  495  (1976),  vests  the  Secretary  of  Agriculture  with 
exclusive  jurisdiction  with  respect  to  the  issuance  of 
such  leases. 

Don n_ Hopkins ,  68  IBLA  184  (Nov.  8,  1982) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.   The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  «  1744  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Eureau 
of  Land  Management  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
might  be  a  certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion.  If  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 


Ste£hen_Keny_on_et_al. ,  51  IBLA  368  (Dec.  30,  1980) 
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B  0  R  E  i  U_OF_L  A  N  D_  H  »  R  AG  E  J1 ENT  --Continued 

that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Al^mina_Develo_me__  Corp,  ot  .Utah,  77  IE-LA  366  (Dec.  7, 
19837 


BnFEAU_CF_RECLABATIOH — Continued 

GENERALLY — Continued 

stringent  alternatives  would  not  adequately  accomplish 
the  intended  purpose. 

GaryD.  Askins.  74  IELA  12  (June  24,  1983) 


Although  6  months  passed  before  the  Bureau  of  Land 
Management  notified  claimants  that  their  claims  were 
null  and  void  ab  initio,  the  claimants  were  not  enti- 
tled to  a  refund  of  the  expenses  incurred  developing 
the  claims.   The  Bureau  of  Land  Management  has  no 
affirmative  obligation  to  mineral  locators  to  promptly 
check  the  status  of  their  mining  claims. 

Bill_C_Judi_Bass_et_ali,  84  IBLA  233  (Dec.  31,  1984) 


BUREAU  OF  RECLAMATION 
(See  also  Irrigation  Claims — if  included  in  this  Index.) 

GENERALLY 

Under  the  Mineral  Leasing  Act  for  Acquired  Lands, 
as  amended,  30  U.S.C.  *$  351-59  (1976),  if  the  lands 
embraced  within  an  oil  and  gas  lease  application 
are  under  surface  jurisdiction  of  a  service  or  bureau 
within  the  Department  of  the  Interior,  such  as  the 
Bureau  of  Reclamation  (now  the  water  and  Power 
Resources  Service) ,  the  consent  of  the  Secretary  of 
the  Interior  is  necessary  under  the  Act  for  leasing 
of  the  land. 

Where  the  Bureau  of  Land  Management,  based  on 
the  recommendation  of  the  Bureau  of  Reclamation  (now 
the  Mater  and  Power  Resources  Service)  requires  the 
execution  of  a  special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a  condition  to  issuance  of  an  oil  and  gas 
lease,  such  stipulation  must  be  supported  by  valid  rea- 
sons weighed  with  due  regard  for  the  public  interest, 
including  evidence  that  less  stringent  alternatives 
would  not  adequately  accomplish  the  intended  purpose. 

Mardam_Exp.lorationA_Inc.,  52  IBLA  296  (Feb.  9,  1981) 


ENVIRONMENT 

The  exemption  under  sec.  404(r)  for  an  otherwise 
Federal  project  is  available  for  projects  receiving 
contributory  financing  from  state  or  local  entities, 
provided  that  the  other  conditions  for  the  exemption 
are  met  and  the  project  remains  in  Federal  control. 

Federal  Water , Pollution  Control  Act  -  Sec.  404 
Compliance  for  Projects  Funded  in  Part  by  State 
and  Local  Entities,  M-36915  "(Supp.  I)  , 
ljune~27~1983r  ~  90  I.D.  255 


CLAIMS  BY, TBB. UNITED, STATES 

Nothing  in  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  ««  951-953  (1976),  and  its  implementing 
regulations  in  4  CFR  Chapter  II  repeals  or  overrides 
the  authority  of  the  Secretary  of  the  Interior  to 
approve  or  disapprove  the  use  of  funds  in  an  Individual 
Indian  Money  account  for  the  payment  of  debts  of  the 
Indian  owner. 

A  decision  not  to  honor  a  setoff  request  against 
an  Individual  Indian  Money  account  for  a  debt  owed  to 
another  agency  of  the  Federal  Government  is  not  arbi- 
trary, capricious,  or  an  abuse  of  discretion  when  it  is 
based  on  an  examination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v, . Acting  Area  ,  Director ,  Aberdeen  Area 
Office.  Eureau  of  Indian  Affairs,  and  Celina  Young  Eear 
Mossette;  and , United , States  y.  Acting  Area  Director, 
A ber deen_ Ar e a  Office.  Bureau  of  Indian  A f f a i rs_  a_  d 
5eraldine_Van_Dike,  9  IBIA  151  (Jan.  8,~1982)'  89  I.D.  49 


Where  an  acquired  lands  noncompetitive  oil  and  gas 
lease  offer  is  partially  rejected  on  the  basis  of  a 
recommendation  made  by  the  Bureau  of  Reclamation  and 
merely  concurred  in  by  the  Forest  Service  and  on  appeal 
the  offeror  alleges  that  the  present  policy  of  the 
Bureau  of  Reclamation  is  to  lease  with  appropriate  stip- 
ulations and  the  record  fails  to  support  adequately  the 
original  recommendation,  the  case  will  be  remanded  in 
order  to  determine  whether  a  lease  say  issue  for  such 
lands. 

Esdra.s_K.s_H  art  ley,  57  IBLA  293  (Aug.  31,  1981) 


CLASSIFICATION  AND  MULTIPLE  USE  ACT  OF  1964 

Publication  in  the  Federal  Register  of  a  classifi- 
cation for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  land  to  the  extent 
indicated  in  the  notice,  and  applications  for  such 
land  must  be  rejected. 

Robert  Dale  Harston  et  al..  51  IBLA  115  (Nov.  20, 
1980) 


Under  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended,  30  U.S.C.  4*  351-59  (1976  and 
Supp.  V  1981),  if  the  lands  embraced  within  an  oil  and 
gas  lease  application  are  under  surface  jurisdiction  of 
a  bureau  within  the  Department  of  the  Interior,  such  as 
the  Bureau  of  Reclamation,  the  consent  of  the  Secretary 
of  the  Interior  or  his  proper  delegate  is  necessary 
under  the  Act  for  leasing  of  the  land. 

Where  the  Bureau  of  Land  Management,  based  on  the 
recommendation  of  the  Bureau  of  Reclamation,  requires 
the  execution  of  a  special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a  condition  to  issuance  of  an  oil  and  gas 
lease,  the  record  must  reflect  that  such  stipulation  is 
supported  by  valid  reasons  weighed  with  due  regard  for 
the  public  interest,  including  evidence  that  less 


Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 

Samuel,  Lee,  Gifford,  et  al.  .  53  IBLA  23  (Feb.  26,  1981) 

Wanda  Lois_Lee  HcKinney  et  al..  53  IELA  279  (Mar.  24, 
19B1)~ 

Jan  Christian  SyKes.  55  IBLA  23  (May  26,  1981) 

Terry  Burl  Fryrear.  58  IBLA  94  (Sept.  24,  1981) 

l?a£_i£_£oi_S±i|oid_et_al_,  58  IBLA  98  (Sept.  24,  1981) 

i^a__orene_HcCrack_jn_Slowe_,  58  IBLA  202  (Sept.  29, 
1981) 


1«3 


CLASSIFICATION_AND_HULTlEJ.E_OSE_*CT_Of_J96i4 — Continued 


Betsy  Rqmaine  Bevjll,  58  IBLA  260  (Oct.  6,  1981) 

William  Hilton,  Jr..  Cordell , Eldon  Eugene  Horgan, 
Myrna  June  Morgan,  Jackie  Lavern  Jarman,  59  IBLA  182 
(OctT  27,  1981) 


Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  the 
Classification  and  Multiple  Use  Act  of  196H,  U 3  H.S.C. 
4    lull  (1976),  will  segregate  the  affected  land  to  the 
extent  indicated  in  the  notice,  and  applications  for 
such  land  pursuant  to  sec.  U  of  the  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  «  334  (1976),  lust  be 
rejected. 

Dorothi_L._Standridae_et_ali,  55  IBLA  131  (June  3, 
1981)" 

Gladys  Lee  Cardwell  Gifford,  Betty  Ann  Gif f ord , Jarman, 
55~IBLA  332  (June  26,~1981) 


£0»l_i:JliSBS_ANp_PERBITS — Continued 
GENERALLY — Continued 
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Mary  Frances  .Stiles  et  al..  6«  IBLA  361  (June  16,  1982) 

Litha  Huriel  Bryant  Smith  et  al..  66  IBLA  150 
(Aug.  10,  1982) 


Wesley  Kenneth  PhilliESx  Jr. 
1982) 


67  IBLA  168  (Sept.  21, 


where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  managenent  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a  reclassification  or 
publication  in  the  Federal  Register  of  termination  of 
classification,  an  application  for  desert  land  entry 
is  properly  denied. 

Bill  K.  Yearsley,  Hilalee  H.  Yearsley.  67  IBLA  97 
(Sept.  13,  1982) 
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JSiSzil  k_Cor£i .    "5    IBLA    159    (Jan.    23,    1980)       87    I.E.    1<4 


Where  an  applicant  for  preference  right  coal 
leases  fails  to  present  information  sufficient  to  show 
that  there  is  coal  in  commercial  quantities  on  the 
areas  for  which  he  holds  prospecting  permits  as  re- 
quired by  13  CFR  3U30.1,  and  where  he  does  not  submit 
specific  information  showing  the  quantity  and  quality 
of  the  coal  deposits  in  these  areas,  as  required  by 
43  CFR  3430.2,  his  applications  are  properly  rejected. 

H^H  -_Cujning  ha  a ,  47  IBLA  193  (Bay  7,  1980) 


Under  the  provisions  of  30  D.S.C.  4  188a  (1976) 
accrued  rentals  on  mineral  leases  are  to  be  prorated  on 
a  monthly  basis  where  the  failure  to  file  a  timely  sur- 
render was  not  due  to  a  lack  of  reasonable  diligence  on 
the  Fart  of  the  lessee. 


Garland  Coal  6  Mining  Co. 


52  IBLA  60  (Jan.  9,  1981) 

88  I.E.  24 


Where  the  holder  of  a  coal  prospecting  permit 
completes  bis  exploration  and  applies  for  a  prefer- 
ence right  coal  lease  in  1971,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations,  amended  in  1976 
and  1979,  with  retroactive  effect. 

A  coal  prospecting  permittee  who  applies  for  a 
coal  lease  is  entitled  to  a  hearing  before  an  Adminis- 
trative Law  Judge  before  his  application  is  rejected, 
where  the  permittee  alleges  that  the  application  con- 
tains data  that  commercial  quantities  of  coal  exist 
on  the  lands;  however,  where  the  permittee  alleges  that 
there  is  coal  in  commercial  quantities  in  certain  lands 
as  measured  by  the  mining  industry  standard  BLM  and 
Survey  should  have  the  opportunity  to  consider  whether 
commercial  quantities  as  measured  by  the  mining  indus- 
try is  sufficient  to  comply  with  commercial  quantities 
as  defined  in  43  CFR  3430.1-2. 


COAL  LEASES  ANE  PEBHITS 
(See  also  Hineral  Leasing  Act — if  included  in  this 
Index.) 

GENERALLY 

The  Hineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  «*  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  e^., 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a  lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
lease  for  such  land.   The  Bepartment  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 


Jesse_Ha_ Knight ,  53  IBLA  300  (Har.  24,  1981) 


Where  title  to  lignite  in  a  certain  tract  of  land 
is  disputed,  and  a  Bureau  of  Land  Hanagement  determina- 
tion that  the  Onited  States  owns  the  lignite  ty  virtue 
of  its  ownership  of  the  surface  is  not  supported  by  the 
record,  the  Pureau  of  Land  Hanagement's  decision  to 
include  the  tract  in  a  competitive  lignite  lease  sale 
is  improper  and  must  be  reversed. 

City  of  San  Antonio,  Texas.  65  IBLA  32b  (July  15,  1982) 


Jacobs  Contracting  Corp..  45  IBLA  U0  (Jan.  14,  1980) 


Ill 


£OAL_JLJASJ£_AJD_PERH.ITS — Continued 
GENERALLY — Continued 


COAL  LEASES  AND  PEBfljIS — Continued 
ktt  LIC  STIC  US  —  Continued 


Because  sec.  1  of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  U.S.C.  «  201(b)   (1976), 
repealed  the  Secretary's  authority  to  issue  a  coal 
prospecting  perait  on  Federal  lands,  a  coal  prospecting 
permit  application  filed  Oct.  18,  1979,  is  properly 
rejected.   30  U.S.C.  «  201(b)  (1976)  and  13  CFH  3110 
provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

Ronald  K.  Barr.  Sr..  Paul  Brown.  Sr..  65  IBLA  359 
(July  20,  1982)" 


Because  sec.  1  of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  O.S.C.  «  201(b)  (1976), 
repealed  the  Secretary's  authority  to  issue  a  ccal 
prospecting  permit  on  Federal  lands,  a  coal  prospecting 
permit  application  filed  Oct.  18,  1979,  is  properly 
rejected.   30  O.S.C.  «  201(b)   (1976)  and  13  CFR  3110 
provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 


Ronald  K.  Barr.  Sr. 
(July  20,  1982) 


Paul  Brown.  Sr.,  65  IBLA  359 


When  the  Secretary  changes  his  construction  of  an 
ambiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Affiliates  6  Coal  Leasing.  5-36915  (Dec.  6, 
1982)  "  89  I.D.  610 


Where  an  assignment  of  a  coal  lease  has  been 
approved  by  BLH  without  notice  of  a  controversy  regard- 
ing an  alleged  prior  assignment  to  a  third  party  and 
BLH  subsequently  receives  a  protest  from  the  third 
party,  a  decision  dismissing  the  protest  and  declining 
to  disturb  existing  conditions  will  be  affirmed  in  the 
absence  of  evidence  of  resolution  of  the  dispute 
between  the  parties  through  agreement  or  litigation. 

Haneotis  Sheep  Co.,  Resource  Properties.  Inc..  71  IBLA 
312  (Bar.  22,  1983) 


A  Federal  coal  lease  which  is  modified  subsequent 
to  enactment  of  the  Federal  Coal  Leasing  Amendments  Act 
must  be  conformed  to  the  terms  required  by  that  stat- 
ute.  30  U.S.C.  4  203  (1982).   The  crediting  of  rental 
payments  against  the  royalty  obligation  due  under  a 
Federal  coal  lease  is  not  authorized  by  the  Act. 

Spring  Creek  Coal  Co.,  Bridqer  Coal  Co..  83  IBLA  159 
(Oct.  10,  1981) 


Pursuant  to  13  CFR  3110.2-1  (d)  an  applicant  for 
a  coal  exploration  license  is  required  to  provide  an 
opportunity  for  other  parties  to  participate  in 
exploration  under  the  license  on  a  pro  rata  cost 
sharing  basis.   Where  a  party  seeks  to  participate,  it 
is  required  to  submit  information  about  its  exploration 
plans  such  that  BLR  can  determine  whether  such  a  party 
has  legitimate  exploration  needs  that  must  be  accommo- 
dated.  Thus,  BLH  determines  whether  to  allow  partici- 
pation; arrangements  concerning  participation  are  then 
left  to  the  parties. 


James_ Wi_Taj  1 or  6  Associates, 
1982) 


.l££i«  fc9  IBLA  1  (Nov.  21, 


where  emergency  leasing  regulations  have  been 
amended  after  BLH  adjudicated  an  application  to  lease 
coal  lands  competitively,  BLH  on  remand  should  apply 
the  amended  regulations  to  the  applications  at  issue. 

Glenn  H.  Johnson.  Western  Coal  CoT.  71  IBLA  96 
(Feb.  21,  1983) 


"Dredging."   Dredging  to  recover  coal  from  a  lake 
or  river  is  a  surface  coal  mining  operation  as  defined 
in  the  Surface  Hining  Control  and  Reclamation  Act  of 
1977.   A  coal  lease  application  to  dredge  a  river  and 
lake  in  a  national  forest  is  properly  rejected  where  it 
does  not  meet  the  criteria  set  out  in  sec.  522  (e)  of 
that  Act  and  13  CFR  3161.1(a)  (2)  (i) . 


APPLICATIONS 


The  Hineral  Leasing  Act  for  Acquired  Lands  of 
1917,  as  amended,  30  U.S.C.  **  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  §j,a., 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a  lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
lease  for  such  land.   The  Department  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 

J aco bs_Cont r act i na_Cor £ . ,  15  IBLA  10  (Jan.  11,  1980) 


The  Bureau  of  Land  Ranagement  may  properly  decline 
a  request  to  participate  in  coal  exploration  licenses 
where  the  licenses  are  close  to  expiration;  the  land 
in  question  is  selected  by  a  Native  corporation;  and 
publication  of  a  proposed  withdrawal  segregating  the 
land  and  conveyance  of  the  land  to  the  Native  corpora- 
tion is  imminent. 

James  W.  Taylor  S  Associates,  Inc..  76  IBLA  10. 
(Sept.  21,  198  3) 


Where  BLR  has  rejected  an  application  for  a  com- 
petitive coal  lease  in  accordance  with  a  court  injunc- 
tion and  thereafter  said  injunction  expires,  BLS  shall 
reconsider  appellant's  application  and  apply  thereto 
newly  promulgated  regulations  set  forth  at  13  CFR  Part 
3100. 

Shell_Oil_Coi,  17  IBLA  1  (Apr.  10,  1980) 


The  regulation  at  13  CFR  3130.1-1  (c)  allows  a  coal 
preference  right  lease  applicant  90  days  in  which  to 
respond  to  a  Bureau  of  Land  Ranagement  request  for 
final  showing  of  the  existence  of  commercial  quantities 
of  coal.   A  decision  rejecting  a  preference  right  lease 
application  on  the  ground  that  the  information  was 
filed  after  the  90-day  period  will  be  reversed  where 
applicant  requested  an  extension  of  time,  there  is  no 
evidence  of  tad  faith  on  the  part  of  the  applicant,  and 
no  indication  that  the  late  filing  unduly  interfered 
with  the  administration  of  the  public  lands. 


Pea bodi_Coal_ Cg_j ,  79  IBLA  58  (Feb.  9,  1981) 


145 


COAL  LEASES  AND_PEBHITS — Continued 


CANCELLATION 


COAL  LEASES  AND  PEBHITS--Continued 


LEASES — Continued 


An  ambiguous  regulation  relating  to  "tbe  proper 
office"  in  which  to  file  a  relinquishment  of  a  coal 
lease  should  not  be  interpreted  to  the  detriment  of  a 
coal  lessee  who  sought  to  comply  with  its  provisions. 

The  Boards  of  Appeal  of  the  Department  of  the 
Interior  have  no  authority  to  declare  invalid  a  duly 
promulgated  regulation  of  this  Department.   Bhere,  how- 
ever, the  regulation  was  not  properly  promulgated,  is 
lacking  in  statutory  basis,  and  has  been  consistently 
ignored  in  actual  practice,  that  regulation  will  be 
accorded  no  force  or  effect. 

Under  the  provisions  of  30  U.S.C.  $  188a  (1976) 
accrued  rentals  on  mineral  leases  are  to  be  prorated  on 
a  monthly  basis  where  the  failure  to  file  a  timely  sur- 
render was  not  due  to  a  lack  of  reasonable  diligence  on 
the  part  of  the  lessee. 


Garland  Coal  &  Hininq  Co. 


52  IBLA  60  (Jan.  9,  1981) 

88  I.D.  24 


DILIGENCE 

Although  Congress  revised  the  provision  governing 
readjustment  of  federal  coal  leases  in  1976,  the  dele- 
tion of  the  clause  "unless  otherwise  provided  by  law  at 
the  time  of  expiration  of  such  periods"  from  sec.  7  of 
the  HLA  (30  O.S.C.  s  207)  did  not  alter  the  Secretary's 
obligation  not  to  establish  any  lease  terms  contrary  to 
law  in  readjusting  a  coal  lease. 

The  legislative  history  of  sec.  6  of  the  Federal 
Coal  Leasing  Amendments  Act  shows  that  the  revision  of 
sec.  7  of  the  HLA  (30  U.S.C.  «  207)  was  not  retroactive, 
but  applied  to  new  leases  and  to  "old"  leases  upon  re- 
adjustment.  The  ten-year  production  period  and  revised 
royalty  rates  of  amended  sec.  7  must  be  imposed  on  "old" 
coal  leases  at  readjustment.   The  legislative  history 
to  the  1978  coal  leasing  revisions  (Act  of  Oct.  30, 
1978)  discloses  that  Congress  understood  and  acted  on 
the  assumption  that  the  amended  sec.  7  royalty  rates 
did  apply  to  all  "old"  leases  upon  readjustment. 

whether  Leases  Issued  Prior  to  August  4,  1976, Subject 

to  Readjustment  after  that  Date  must be_Readjusted_to 

Conform  to  the  Federal  Coal  Leasing  Amendments  Act  of 
I22&.  (1-36939  (Sept.  17,  1981)  88  I.D.  1003 


LEASES 

Where  BLH  has  rejected  an  application  for  a  com- 
petitive coal  lease  in  accordance  with  a  court  injunc- 
tion and  thereafter  said  injunction  expires,  BLH  shall 
reconsider  appellant's  application  and  apply  thereto 
newly  promulgated  regulations  set  forth  at  43  CFB  Part 
3100. 

=>hell_0il_Coi,  U7  IBLA  4   (Apr.  10,  1980) 


Under  U3  CFR  3451.1(a)(2)  and  3473.3-2,  BLH  is 
required  during  readjustment  of  coal  leases  to  impose 
a  minimum  royalty  of  12-1/2  percent  as  a  term  of  all 
leases  subject  to  readjustment.   Once  the  rate  is 
imposed,  the  lessee  may  seek  its  reduction  by  applica- 
tion for  relief  to  the  Geological  Survey  under  43  CFR 
3473.  3-2  (d)  . 

Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a  coal  lessee's  request  under  43  CFR 
3473. 3-2  (d)  to  reduce  royalty  due  on  a  coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.   Rather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

GaEia£d_Coal_e_nininq_Coi,  49  IBLA  400  (Sept.  5,  1980) 


In  the  context  of  a  readjustment  of  the  terms  of  a 
coal  lease  under  the  Hineral  Leasing  Act,  the  Bureau  of 
Land  Banagement  erred  in  rejecting  a  lessee's  attempts 
to  negotiate  the  new  proposed  terms  of  a  lease  ripe  for 
readjustment  under  the  provisions  of  the  Act  solely  on 
the  ground  that  the  lessee's  objections  to  the  proposed 
terms  were  received  3  days  after  the  regulatory  deadline. 

2SilSd_States_Steel_Cor£i,  50  IBLA  252  (Sept.  30,  1980) 


A  coal  prospecting  permittee  who  applies  for  a 
coal  lease  is  entitled  to  a  hearing  before  an  Adminis- 
trative Law  Judge  before  his  application  is  rejected, 
where  the  permittee  alleges  that  the  application  con- 
tains data  that  commercial  quantities  of  coal  exist 
on  the  lands;  however,  where  the  permittee  alleges  that 
there  is  coal  in  commercial  quantities  in  certain  lands 
as  measured  ty  the  mining  industry  standard  BLB  and 
Survey  should  have  the  opportunity  to  consider  whether 
commercial  quantities  as  measured  by  the  mining  indus- 
try is  sufficient  to  comply  with  commercial  quantities 
as  defined  in  43  CFR  3430.1-2. 

Jesse_Hi_J(ni3h t ,    53    IBLA    300     (Mar.    24,    1981) 


Coalbed  gas  is  not  included  in  a  coal  lease  under 
the  HLA.   In  the  coal  leasing  provision  of  the  BLA, 
Congress  did  not  provide  for  a  coal  lessee's  extrac- 
tion of  minerals  related  to  or  associated  with  coal. 
30  U.S.C.  «  201  (Supp.  II  1978).   This  provision  does 
not  authorize  a  coal  lessee's  extraction  of  coalbed 
gas,  other  than  the  venting  of  the  gas  required  by  mine 
health  and  safety  laws  and  regulations. 


Ownership  of  and  Bight  to  Extract  Coalbed  Gas  in 
Federal  Coal  Deposits.  H-36935  "(Hay  12,  1981) 

88  I.D. 
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Where  an  applicant  for  preference  right  coal 
leases  fails  to  present  information  sufficient  to  show 
that  there  is  coal  in  commercial  quantities  on  the 
areas  for  which  he  holds  prospecting  permits  as  re- 
quired by  43  CFR  3430.1,  and  where  he  does  not  submit 
specific  information  showing  the  quantity  and  quality 
of  the  coal  deposits  in  these  areas,  as  required  by 
43  CFR  3430.2,  his  applications  are  properly  rejected. 

Hi_N x_Cu nn i ngham ,  47  IBLA  193  (Hay  7,  1980) 


A  coal  prospecting  permittee  who  applies  for  a 
coal  lease,  alleging  with  supportive  data  that  there 
is  coal  in  commercial  quantities  within  certain  lands 
in  its  permit,  is  entitled  to  a  hearing  conducted  in 
accordance  with  the  Administrative  Procedure  Act, 
5  U.S.C.  *  554  (1976),  before  its  application  may  be 
finally  rejected  because  it  has  not  shown  coal  in  com- 
mercial quantities. 

A  preference  right  lease  applicant  must  be  allowed 
to  perform  additional  drilling  tests  to  prove  that  it 
discovered  commercial  quantities  of  coal  during  the 
term  of  its  prospecting  permit  even  though  that  permit 
has  expired,  where  the  record  reflects  that  a  satis- 
factory demonstration  of  such  discovery  was  made  under 
the  regulatory  standards  in  effect  during  the  term  of 
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the  permit  and  revised  regulations  imposing  lore  strin- 
gent requirements  of  proof  of  the  discovery  are  applied 
to  the  lease  application  after  expiration  of  the  pemit. 

Hii2_Iell_Hinina_and_0il_Coi,  55  IBLA  32U  (June  26, 
1981) 


Where  a  coal  lease  issued  under  the  provisions 
of  sec.  7  of  the  Hineral  Leasing  Act  of  1920,  30  O.S.C. 
4  207  (1976),  provides  that  the  lessor  nay  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  tens 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  20-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  time. 

Kaiser  Steel  Corp.  et  al. ,  63  IBLA  363  (Apr.  29,  1982) 

Franklin  Real  Estate  Co.,  71  IBLA  13  (Feb.  10,  1983) 

northern  Hinerals  Co.,  Northern  Coal  Co..  71  IBLA  129 
(MarT  7,  1983) 


Where  coal  leases  issued  under  the  provisions  of 
sec.  7  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
$  207  (1976) ,  provide  that  the  United  States  may  read- 
just their  terms  and  conditions  at  the  end  of  20  years, 
a  decision  by  BLH  to  include  additional  requirements 
will  be  affirmed  where  each  of  the  readjusted  provi- 
sions objected  to  by  the  lessee  is  mandated  by  statute 
and/or  regulation. 

Lone  Star  Steel  Co..  65  IELA  1K7  (June  29,  1982) 

Lone  Star  Steel  Co..  71  IELA  92  (Feb.  2«,  1983) 


Where  a  coal  lease  issued  under  the  provisions 
of  sec.  7  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
«  207  (1976),  provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  30-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  date. 

Sunoco  Energy  Development  Co..  65  IBLA  323  (July  15, 
1982) 


Where  title  to  lignite  in  a  certain  tract  of  land 
is  disputed,  and  a  Bureau  of  Land  Management  determina- 
tion that  the  Onited  States  owns  the  lignite  by  virtue 
of  its  ownership  of  the  surface  is  not  supported  by  the 
record,  the  Bureau  of  Land  Management's  decision  to 
include  the  tract  in  a  competitive  lignite  lease  sale 
is  improper  and  must  be  reversed. 

£iii_of_San_Antonioi_Texas,  65  IBLA  326  (July  15,  1982) 


The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 
*  209  (1976)  if  needed. 
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A  decision  proposing  a  provision  in  a  readjustment 
coal  lease  for  suspension  of  continued  operations  upon 
the  payment  of  advance  royalty  will  not  be  reversed 
merely  because  it  makes  the  terms  and  conditions  of  the 
payments  the  subject  of  a  future  agreement. 

The  Bureau  of  Land  Management  may  properly  include 
provisions  requiring  submission  of  new  mining  and 
exploration  plans  in  a  readjusted  coal  lease  even 
though  a  mining  plan  has  been  approved,  since  new  or 
revised  plans  may  be  needed  for  other  mineable  coalbeds 
or  because  rock  conditions  may  require  mining  changes. 

A  provision  in  a  readjusted  coal  lease  requiring 
the  lessee  to  conduct  operations  so  as  to  avoid  damage 
"to  non-Federal  lands  in  the  vicinity  of  the  leased 
lands,"  and  "where  practicable,  to  repair"  such  damage 
as  does  occur,  subject  to  the  approval  of  the  lessor, 
is  improper,  unenforceable,  and  void. 

It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a  survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval  of  a  mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  even  though  it 
contains  no  express  provision  for  notification  to  the 
lessee,  since  any  authorized  use  would  be  subject  to 
the  lease. 

Under  30  U.S.C.  4  187  (Supp.  II,  1978),  a  coal 
lease  must  include  a  provision  requiring  twice-monthly 
payment  of  wages  in  the  absence  of  a  showing  that  com- 
pliance with  the  provision  would  place  the  lessee  in 
violation  of  state  law. 

A  readjusted  coal  lease  may  properly  require  that 
buildings  and  surface  structures  be  painted  in  a  color 
which  conforms  or  blends  with  the  natural  color  of  the 
surrounding  area  in  order  to  mitigate  negative  visual 
impacts  in  a  nearby  recreation  area  where  the  lessee 
fails  to  establish  that  compliance  with  the  requirement 
is  not  infeasible. 

fiii£S]?3wk_Coal_Co.,  68  IBLA  96  (Oct.  26,  1982) 


The  position  that  only  companies  actually  operat- 
ing common  carrier  railroads  and  their  "alter  egos"  are 
prohibited  from  holding  federal  coal  leases  by  sec.  2  (c) 
of  the  Mineral  Lands  Leasing  Act  and  the  position 
that  affiliates  of  such  companies  are  also  prohibited 
are  both  reasonable,  judicially  defensible  construc- 
tions of  an  ambiguous  provision  of  law.   The  legisla- 
tive history  of  sec.  2(c)  fails  to  answer  clearly  the 
question  whether  affiliates  of  railroad  companies  are 
included  in  or  excluded  from  the  coverage  of  sec.  2(c). 

Railroad  Affiliates  S  Coal  Leasing,  B-369U5  (Dec.  6, 
1982)  89  I.D.  610 


where  notice  of  intent  to  readjust  a  coal  lease  is 
given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  ELM  may 
subsequently  provide  the  specific  terms  or  conditions 
for  readjustment. 

Coal  leases  issued  prior  to  Aug.  *i ,    1976,  the  date 
of  enactment  of  the  Federal  Coal  Leasing  Amendments  Act 
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of  1976,  are  at  the  tine  of  readjustment  subject  to  the 
requirements  of  that  Act  and  regulations  promulgated 
pursuant  to  that  Act. 

where  coal  leases  issued  under  the  provisions  of 
sec.  7  of  the  Hineral  Leasing  Act  of  1920,  as  amended, 
30  O.S.C.  t  207  (1976) ,  provide  that  the  United  States 
may  readjust  their  terms  and  conditions  at  the  end  of 
20  years,  a  decision  by  BLM  to  include  additional 
requirements  will  be  affirmed  where  the  readjusted 
provisions  objected  to  by  the  lessee  are  mandated  by 
statute  and/or  regulation  or  where  such  provisions  are 
in  accordance  with  the  proper  administration  of  the 
lands. 

£oastal_States_Enerai_Coi,  70  IBLA  386  (Feb.  9,  1983) 


where  emergency  leasing  regulations  have  been 
amended  after  BLM  adjudicated  an  application  to  lease 
coal  lands  competitively,  BLM  on  remand  should  apply 
the  amended  regulations  to  the  applications  at  issue. 

Slenn  H.  Johnson.  Western  Coal  Co..  71  IBLA  96 
(Feb.  24,  1983) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affirmed  where  the 
readjusted  provisions  appealed  by  the  lessee  are  man- 
dated by  statute  or  regulation,  or  where  such  provi- 
sions are  in  accordance  with  proper  administration  of 
the  lands. 

Where  notice  of  intent  to  readjust  a  coal  lease  is 
given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  BLM  may 
subsequently  provide  the  specific  terms  or  conditions 
for  readjustment. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  O.S.C.  $«  201-209  (1976),  governs  the  terms  and 
conditions  that  the  Department  may  impose  upon 
readjustment  of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  stating  that  the  lease  is  subject  to  the 
provisions  of  the  Surface  Mining  Control  and  Reclama- 
tion Act  of  1977,  30  U.S.C.  ««  1201-1328  (Supp.  V  1981) 
(SMCRA) .   By  making  the  lease  subject  to  the  provisions 
of  SMCRA,  a  violation  of  that  Act  is  also  a  violation 
of  the  lease,  so  the  remedies  available  to  the  Onited 
States  as  lessor  are  added  to  its  remedies  under  SMCRA. 

It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a  survey  and  inventory  of  archaeological  and 
paleontological  values  prior  to  approval  of  a  mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  Onited  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee. 

Under  13  CFR  3451.2,  readjustment  of  a  coal  lease 
becomes  effective  60  days  after  the  lessee  is  notified 
of  the  readjusted  terms,  except  where  the  authorized 
officer  has  required  the  lessee  to  furnish  information 
specified  in  43  CFR  3422.3-1*  for  review  by  the  Attorney 
General.   While  compliance  may  be  postponed  pending 
review  of  a  lessee's  objections,  liability  for 
increased  rental  or  royalty  accrues  from  60  days  after 
initial  notification  of  the  readjusted  terms. 

£"jII_2ii_£oi£ii_Pittsburg__5 _Midwa2_Coal_Binina_Cg.  , 
73  IBLA  328  (June~8,  1983) 
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Coal  lease  issued  prior  to  the  enactment  of  the 
Federal  Coal  Leasing  Amendments  Act  is  at  the  time  of 
readjustment  subject  to  the  requirements  of  that  Act 
and  regulations  promulgated  pursuant  to  that  Act.   A 
decision  by  BLM  to  readjust  coal  leases  to  include 
requirements  mandated  by  statute  and  regulation  will  be 
affirmed . 

Where  the  Bureau  of  Land  Management  has  provided 
the  lessee  with  a  notice  of  intent  to  readjust  a  coal 
lease  and  specific  terms  and  conditions  of  the  read- 
justed lease,  and  has  established  that  the  effective 
date  of  those  readjustments  shall  be  the  twentieth 
anniversary  date  of  the  lease,  postponing  administra- 
tion of  those  terms  and  conditions  pending  review  of 
the  lessee's  protest  is  not  inconsistent  with  require- 
ments for  readjustment  or  untimely  application  of  the 
terms  and  conditions  by  BLM. 

A  coal  lease  clause  which  implements  a  statutory 
benefit  is  not  ambiguous  where  the  terms  to  be  applied 
are  expressed  in  a  regulation  which  is  cited  in  that 
clause.   Where  there  is  no  allegation  that  the  appli- 
cable process  is  erroneous  or  that  a  cognizable 
interest  has  been  adversely  affected,  the  proposed 
clause  of  the  readjusted  lease  will  be  affirmed. 

IS£_Corp.,  7M  IBLA  389  (July  29,  1983) 


At  the  time  of  readjustment  of  the  terms  cf  an 
underground  coal  lease,  BLR  may,  consistent  with  the 
policy  of  the  Minerals  Management  Service,  set  the 
royalty  rate  at  8  percent  and  refuse  to  consider  a 
reduction  of  the  rate  to  5  percent,  under  the  discre- 
tionary authority  embodied  in  43  CFR  3473 . 3-2 (a)  (3)  . 

H£i°Sal_Kin3_CoalJ_XncA,    76    IBLA    124     (Sept.    26,    1983) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affirmed  where  the  read- 
justed provisions  appealed  by  the  lessee  are  mandated 
by  statute  or  regulation,  or  where  such  provisions  are 
in  accordance  with  proper  administration  of  the  lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 
t    209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  U.S.C.  ft  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 


Hid-Continent  Coal  6  Coke  Co. 
1983) 


76  IBLA  312  (Oct.  19, 


Where  a  notice  of  intent  to  readjust  a  coal  lease 
is  given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements,  and  BLM  may  subsequently  pro- 
vide the  specific  terms  or  conditions  for  readjustment. 

Coal  leases  issued  prior  to  enactment  of  the 
Federal  Coal  Leasing  Amendments  Act  of  1976  are,  at  the 
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time  of  read justnent,  subject  to  the  requirements  of 
that  Act  and  regulations  promulgated  pursuant  to  that 
Act. 

When  notice  of  intent  to  readjust  a  coal  lease  is 
given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  read justnent ,  and  such  notice  prescribes  a 
specific  date  when  readjusted  lease  terns  shall  be 
transmitted  to  the  lessee,  BLH's  subsequent  failure  to 
transmit  the  readjusted  lease  terms  within  the  time 
specified  in  the  notice  constitutes  a  waiver  of  the 
right  to  readjust  the  lease. 


5*iser_Sieel_Corp.. 


76  IBLA  387  (Oct.  27,  1983) 

90  I.D.  170 


Where  in  a  previous  appeal  the  Board  has  consid- 
ered and  decided  appellant's  objections  to  several 
provisions  incorporated  in  the  readjusted  terms  of  a 
coal  lease,  a  second  appeal  based  upon  appellant's 
objection  to  still  another  provision  in  the  same 
lease  readjustment  will  be  dismissed  as  untimely. 
Also,  where  the  appeal  concerns  only  potential  adverse 
effects  which  might  result  if  certain  regulation 
changes  were  promulgated  in  the  future,  the  appeal  will 
be  dismissed  for  want  of  appellant's  standing  to  appeal. 

Lone  Star  Steel  Co.,  77  IELA  96  (Nov.  11,  1983) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affirmed  where  the  read- 
justed provisions  appealed  by  the  lessee  are  mandated 
by  statute  or  regulation,  or  where  such  provisions  are 
in  accordance  with  proper  administration  of  the  public 
lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 
S    209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  O.S.C.  «»  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 


Mid-Continent, Coal  6, 
19814)"" 


£oke_Co.,  78  IBLA  178  (Jan.  1, 
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The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5  O.S.C.  $  552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a  competitive  coal  lease  does 
not  constitute  a  final  decision  by  ELM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.   The 
appellant  only  had  a  right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

The  Department  is  not  estopped  to  dismiss  an 
appeal  challenging  the  production  royalty  set  in  a 
competitive  coal  lease,  where  the  appellant  failed  to 
protest  the  notice  of  the  lease  sale,  by  virtue  of  the 
Department's  subsequent  refusal  to  provide  information 
essential  to  determining  the  validity  of  the  challenged 
royalty. 

£oastal_States_Ener3j[_Coi,  80  IBLA  27U  (Bay  1 ,  1981) 


Where  a  coal  lease  issued  prior  to  Aug.  1,  1976, 
the  date  of  enactment  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  provides  that  the  United  States 
can  readjust  its  terms  and  conditions  at  the  end  of 
20  years,  notice  of  readjustment  or  notice  of  intent  to 
readjust  must  be  given  to  the  lessee  at  or  before  the 
expiration  of  that  20-year  period. 

Notice  of  intent  to  readjust  a  Federal  coal  lease 
which  notice  is  received  by  the  lessee  on  Nov.  16, 
1978,  for  a  lease  whose  20-year  readjustment  date 
expired  Oct.  1,  1978,  is  untimely  and  readjusted  terms 
and  conditions  may  not  be  imposed  pursuant  to  such 
notice. 

Pitkin  Iron  Corp.  et  al..  81  IBLA  81  (Bay  21,  1981) 


BLB  is  not  barred  from  readjusting  the  terms  and 
conditions  of  a  coal  lease  issued  prior  to  enactment  of 
the  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  U.S.C.  $«  201-209  (1976),  in  accordance  with  the 
requirements  of  the  statute  and  its  implementing  regu- 
lations, where  a  notice  of  intent  to  readjust  is  filed 
prior  to  the  end  of  the  20-year  primary  term  of  the 
lease. 

A  ELH  decision  to  readjust  the  terms  and 
conditions  of  a  coal  lease  to  include  additional 
requirements  will  be  affirmed  where  the  requirements 
are  mandated  by  statute  or  regulation,  or  are  in 
accordance  with  proper  administration  of  the  land. 
However,  where  the  requirements  of  a  coal  lease  are 
not  in  conformance  with  a  statute  or  regulation  or  the 
proper  administration  of  the  land,  or  are  in  apparent 
internal  conflict  or  not  clear  as  to  their  application 
to  existing  mining  operations,  the  BLM  decision  will  be 
set  aside  to  that  extent  and  remanded  for  amendment. 
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Uiah_Power_6_Liah  t_Co_. ,  80  IBLA  180  (Apr.  16,  1981) 


At  the  time  of  readjustment  of  the  terms  of  a 
coal  lease,  BLM  may,  consistent  with  the  policy  of  the 
Minerals  Management  Service,  set  the  royalty  rate  at 
8  percent  for  underground  operations  and  refuse  to 
consider  a  reduction  of  the  rate  to  5  percent,  under 
the  discretionary  authority  embodied  in  13  CFB 
3173.3-2  (a)  (3)  . 

£oastal_States_Enej;ay_Coi,  81  IBLA  171  (Hay  31,  1981) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affirmed  where  the 
readjusted  provisions  appealed  by  the  lessee  are 
mandated  by  statute  or  regulation,  or  where  such 
provisions  are  in  accordance  with  proper  administra- 
tion of  the  lands. 

The  mere  fact  that  a  readjusted  coal  lease 
expressly  provides  that  regulations  adopted  subsequent 
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thereto  may  be  applied  does  not,  ipso  facto,  sake  the 
provisions  of  the  lease  fatally  indefinite,  since  it  is 
further  provided  that  express  provisions  of  the  lease 
are  not  subject  to  alteration  by  later  regulatory 
amendments.   The  applicability  to  the  lease  of  any  spe- 
cific regulatory  provision,  however,  can  only  be  deter- 
mined where  such  regulations  have  been  promulgated  and 
a  lessee  can  show  injury  in  fact  in  their  application. 


Where 
BLH  intend 
its  initia 
the  teres 
lease,  the 
posed  ter 
the  protes 
or  amend  p 
can  provid 


a  coal  lessee 
s  to  readjust  h 
1  term  and  has 
which  the  Gover 

timely  filing 
s  from  becoming 
t.   BLH  may,  in 
rovisions  not  b 
e  a  reasonable 


has  been  timely  informed  that 
is  lease  upon  the  running  of 
been  provided  with  a  copy  of 
nment  seeks  to  impose  on  the 
of  a  protest  prevents  the  pro- 
final  until  BLH  has  ruled  on 
ruling  on  the  protest,  alter 
eing  protested  so  long  as  BLH 
basis  in  fact  for  its  actions. 


The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  O.S.C. 
«  209  (1982)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  U.S.C.  «*  201-209  (1982),  governs  the  terms  and 
conditions  that  the  Department  may  impose  upon  read- 
justment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a  provision  in  a 
readjusted  coal  lease  which  reserves  to  the  United 
States  the  right  to  authorize  other  uses  of  the  leased 
lands  that  do  not  unreasonably  interfere  with  the 
exploration  and  mining  operations  of  the  lessee,  since 
any  other  authorized  use  would  be  subject  to  the  lease. 

Where  a  coal  lessee  is  informed  that  his  lease  is 
being  amended  to  add  additional  land  thereto,  and  is 
expressly  advised  that  the  additional  land  will  be  con- 
sidered to  have  been  included  in  the  lease  as  of  the 
date  of  issuance  of  the  original  lease,  a  lessee  who 
objects  to  this  must  file  an  appeal  within  30  days 
after  being  notified  or  is  thereafter  barred  from 
litigating  the  propriety  of  the  amendment  within  the 
Department. 

Hid^Continent_Coal_S_Coke_Cp_.,  83  IBLA  56  (Sept.  25, 
1984) 


A  Federal  coal  lease  which  is  modified  subsequent 
to  enactment  of  the  Federal  Coal  Leasing  Amendments  Act 
must  be  conformed  to  the  terms  required  by  that  stat- 
ute.  30  U.S.C.  *  203  (1982).   The  crediting  of  rental 
payments  against  the  royalty  obligation  due  under  a 
Federal  coal  lease  is  not  authorized  by  the  Act. 

Spring  Creek  Coal_Co.i  Bridger  Coal  Co. ,  83  IBLA  159 
"(Oct.  To,  1984)"" 


The  operation  and  production  requirement  imposed 
on  a  coal  lease  may  be  suspended  in  the  interest  of 
conservation  if  it  is  not  economically  feasible  to  mine 
the  coal  because  of  current  market  conditions.   where 
the  record  is  insufficient  to  determine  whether  lease 
suspension  is  warranted,  the  case  will  be  remanded  to 
BLH  to  determine  whether  or  not  the  lease  qualifies  for 
suspension. 

Lone  Star  Steel  Co. .  84  IELA  77  (Dec.  5,  1984) 


COAL  LEASES  AND  PERMITS — Continued 

LEASES — Continued 

Notice  of  intent  to  readjust  coal  leases  given  to 
a  lessee  prior  to  expiration  of  the  period  allowed  for 
readjustment  is  effective  to  permit  readjustment 
although  BLH  does  not  provide  the  specific  terms  or 
conditions  for  readjustment  until  after  the  expiration 
of  the  period. 

Coal  leases  issued  prior  to  enactment  of  the 
Federal  Coal  Leasing  Amendments  Act  of  1976  become,  at 
readjustment,  subject  to  the  requirements  of  that  Act 
and  regulations  promulgated  pursuant  to  that  Act. 

A  BLH  decision  to  readjust  the  terms  and  condi- 
tions of  a  coal  lease  to  include  additional  provisions 
is  affirmed  where  the  amendments  are  required  by 
statute  or  regulation,  or  for  purposes  connected  with 
proper  lease  administration.   Provisions  not  having  a 
basis  in  law  or  not  shown  to  be  reasonably  necessary 
are  disapproved,  and  leases  remanded  for  appropriate 
amendment. 


Sunoco  Energy  Development  Co. 
1984f 


PEBHITS 


84  IBLA  131  (Dec.  11, 


Generallj 

Limitation  of  a  coal  prospecting  permit  to 
"unclaimed,  undeveloped"  lands  restricts  it  to  lands 
without  valid,  vested  rights,  existing  at  the  time  of 
issuance  of  the  permit,  which  are  adverse  to  the  pros- 
pecting permit  which  is  sought,  and  any  preference 
right  lease  which  may  be  earned  pursuant  to  such  a 
permit. 

A  prospecting  permit  may  be  issued  for  coal  for 
which  there  is  no  valid,  adverse  claim  at  the  time  of 
issuance,  notwithstanding  the  existence  then  of  non- 
adverse  claims,  entries,  or  leases. 

Issuance  of  a  prospecting  permit  is  presumed  to 
be  regular  if  no  valid,  adverse  interest  appeared  in 
the  land  office  records  at  the  time  of  issuance  of  the 
permit. 

The  Effect  of  Hininq  Claims  on  Secretarial  Authority  to 
Issue  Prospecting  Permits  and  Preference  Bight  Leases 
for  Coal  and  Phosphate  (Hodifying  Solicitor's  Opinion 
B-36893~of  AggT  2.  1977.  and  its  Supplement  of~Nov.  19, 
1979.  upon  the  same  subject):  The  "Unclaimed.  Undevel- 
°J2e d"_lsl ue ,  H-36893  (Supp.  II)   (Jan.  8~,    1981)" 

88  I.E.  247 


A  coal  prospecting  permittee  who  applies  for  a 
coal  lease  is  entitled  to  a  hearing  before  an  Adminis- 
trative Law  Judge  before  his  application  is  rejected, 
where  the  permittee  alleges  that  the  application  con- 
tains data  that  commercial  quantities  of  coal  exist 
on  the  lands;  however,  where  the  permittee  alleges  that 
there  is  coal  in  commercial  quantities  in  certain  lands 
as  measured  ty  the  mining  industry  standard  BLH  and 
Survey  should  have  the  opportunity  to  consider  whether 
commercial  quantities  as  measured  by  the  mining  indus- 
try is  sufficient  to  comply  with  commercial  quantities 
as  defined  in  43  CFB  3430.1-2. 

Jesse  H.  Knight.  53  IBLA  300  (Har.  24,  1981) 


A  coal  prospecting  permittee  who  applies  for  a 
coal  lease,  alleging  with  supportive  data  that  there 
is  coal  in  commercial  quantities  within  certain  lands 
in  its  permit,  is  entitled  to  a  hearing  conducted  in 
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accordance  with  the  administrative  Procedure  Act, 
5  D.S.C.  f  551  (1976) ,  before  its  application  nay  be 
finally  rejected  because  it  has  not  shown  coal  in  coi- 
■ercial  quantities. 

A  preference  right  lease  applicant  aust  be  allowed 
to  perfora  additional  drilling  tests  to  prove  that  it 
discovered  coaaercial  quantities  of  coal  during  the 
tern  of  its  prospecting  perait  even  though  that  perait 
has  expired,  where  the  record  reflects  that  a  satis- 
factory demonstration  of  such  discovery  was  aade  under 
the  regulatory  standards  in  effect  during  the  tera  of 
the  perait  and  revised  regulations  imposing  aore  strin- 
gent requireaents  of  proof  of  the  discovery  are  applied 
to  the  lease  application  after  expiration  of  the  perait. 

Biko  Bell  Wining  and  Oil  Co..  55  IBLA  321  (June  26, 
19817 


READJOSTBEBT 

Although  Congress  revised  the  provision  governing 
readjustaent  of  federal  coal  leases  in  1976,  the  dele- 
tion of  the  clause  "unless  otherwise  provided  by  law  at 
the  tiae  of  expiration  of  such  periods"  froa  sec.  7  of 
the  BLA  (30  U.S.c.  «  207)  did  not  alter  the  Secretary's 
obligation  not  to  establish  any  lease  teras  contrary  to 
law  in  readjusting  a  coal  lease. 

The  legislative  history  of  sec.  6  of  the  Federal 
Coal  Leasing  Aaendaents  Act  shows  that  the  revision  of 
sec.  7  of  the  BLA  (30  U.S.c.  «  207)  was  not  retroactive, 
but  applied  to  new  leases  and  to  "old"  leases  upon  re- 
adjustaent.  The  ten-year  production  period  and  revised 
royalty  rates  of  aaended  sec.  7  aust  be  iaposed  on  "old" 
coal  leases  at  readjustaent.   The  legislative  history 
to  the  1978  coal  leasing  revisions  (Act  of  Oct.  30, 
1978)  discloses  that  Congress  understood  and  acted  on 
the  assuaption  that  the  aaended  sec.  7  royalty  rates 
did  apply  to  all  "old"  leases  upon  readjustaent. 

Whether  Leases  Issued  Prior  to  August  1.  1976.  Subject 
to  f  Bead  justaent  after  ..that  Date  aust  be  Readjusted  to 
Confora  to  the  federal  Coal  Leasing  Aaendaents  Act  of 
1976,  B-36939  (Sept.  17,  1981)  88  I.D.  1003 


At  the  tiae  of  readjustaent  of  the  teras  of  an 
underground  coal  lease,  BLB  nay,  consistent  with  the 
policy  of  the  Binerals  flanagenent  Service,  set  the 
royalty  rate  at  8  percent  and  refuse  to  consider  a 
reduction  of  the  rate  to  5  percent,  under  the  discre- 
tionary authority  eabodied  in  13  CFB  3173.  3-2  (a)  (3)  . 

National  King  Coal,  Inc..  76  IBLA  121  (Sept.  26,  1983) 


BLH  is  not  barred  froa  readjusting  the  teras  and 
conditions  of  a  coal  lease  issued  prior  to  enactaent  of 
the  Federal  Coal  Leasing  Aaendaents  Act  of  1976, 
30  O.S.C.  s%    201-209  (1976),  in  accordance  with  the 
requireaents  of  the  statute  and  its  iapleaenting  regu- 
lations, where  a  notice  of  intent  to  readjust  is  filed 
prior  to  the  end  of  the  20-year  priaary  tera  of  the 
lease. 

A  BLB  decision  to  readjust  the  terns  and 
conditions  of  a  coal  lease  to  include  additional 
requireaents  will  be  affiraed  where  the  requireaents 
are  aandated  by  statute  or  regulation,  or  are  in 
accordance  with  proper  adainistration  of  the  land. 
However,  where  the  requireaents  of  a  coal  lease  are 
not  in  conforaance  with  a  statute  or  regulation  or  the 
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proper  adainistration  of  the  land,  or  are  in  apparent 
internal  conflict  ox  not  clear  as  to  their  applicatio 
to  existing  aining  operations,  the  BLB  decision  will 
set  aside  to  that  extent  and  reaanded  for  aaendaent. 

At  the  tiae  of  readjustaent  of  the  teras  of  a 
coal  lease,  BLB  aay,  consistent  with  the  policy  of  th 
Binerals  Banageaent  Service,  set  the  royalty  rate  at 
8  percent  for  underground  operations  and  refuse  to 
consider  a  reduction  of  the  rate  to  5  percent,  under 
the  discretionary  authority  eabodied  in  13  CFB 
3173.3-2(a)  (3)  . 

Coastal  States  Energy  Co..  81  IBLA  171  (Bay  31,  1981) 


A  Federal  coal  lease  which  is  aodified  subsequent 
to  enactaent  of  the  Federal  Coal  Leasing  Aaendaents  Ai 
aust  be  conforaed  to  the  teras  required  by  that  stat- 
ute. 30  O.S.C.  *  203  (1982).  The  crediting  of  renta 
payaents  against  the  royalty  obligation  due  under  a 
Federal  coal  lease  is  not  authorized  by  the  Act. 

Spring  Creek  Coal  Co,.  Bridger  Coal  Co..  83  IBLA  159 
(Oct.  107  1981) 


The  operation  and  production  requirement  iaposed 
on  a  coal  lease  aay  be  suspended  in  the  interest  of 
conservation  if  it  is  not  econonically  feasible  to  ail 
the  coal  because  of  current  aarket  conditions.  where 
the  record  is  insufficient  to  deteraine  whether  lease 
suspension  is  warranted,  the  case  will  be  reaanded  to 
BLB  to  deteraine  whether  or  not  the  lease  qualifies  fc 
suspension. 

81  IBLA  77  (Dec.  5,  1981) 


A  BLB  decision  to  readjust  the  teras  and  condi- 
tions of  a  coal  lease  to  include  additional  provisions 
is  affiraed  where  the  aaendaents  are  required  by 
statute  or  regulation,  or  for  purposes  connected  with 
proper  lease  adainistration.   Provisions  not  having  a 
basis  in  law  or  not  shown  to  be  reasonably  necessary 
are  disapproved,  and  leases  reaanded  for  appropriate 
aaendaent. 

Sunoco  Energy  Developaent  Co..  81  IBLA  131  (Dec.  11, 
1984) 


REBTALS 

An  ambiguous  regulation  relating  to  "the  proper 
office"  in  which  to  file  a  relinquisbaent  of  a  coal 
lease  should  not  be  interpreted  to  the  detriaent  of  a 
coal  lessee  who  sought  to  coaply  with  its  provisions. 

Garland  Coal  S  Bining  CoT.  52  IBLA  60  (Jan.  9,  1981) 

88  I.D.  21 


A  Federal  coal  lease  which  is  aodified  subsequent 
to  enactaent  of  the  Federal  Coal  Leasing  Amendments  Ac 
aust  be  conforaed  to  the  teras  required  by  that  stat- 
ute.  30  O.S.C.  «  203  (1982).   The  crediting  of  rental 
payaents  against  the  royalty  obligation  due  under  a 
Federal  coal  lease  is  not  authorized  by  the  Act. 

Spring  Creek  Coal  Co,.  Bridger  Coal  Co.,  83  IBLA  159 
(OctT  10,  198«7" 
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ROYALTIES 

Onder  43  CPB  3451.1(a)(2)  and  3073.3-2,  BLH  is 
required  during  readjustment  of  coal  leases  to  impose 
a  iiDiaoi  royalty  of  12-1/2  percent  as  a  ten  of  all 
leases  subject  to  readjustment.   Once  the  rate  is 
imposed,  the  lessee  may  seek  its  reduction  by  applica- 
tion for  relief  to  the  Geological  Survey  under  13  CFB 
3473.3-2  (d)  . 

Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a  coal  lessee's  request  under  43  CFR 
3473.3-2  (d)  to  reduce  royalty  due  on  a  coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.   Rather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

Garland  Coal  S  Mining  Co..  49  IBLA  400  (Sept.  5,  1980) 


Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  further  defined  as  the  gross  sales 
price  at  the  mining  site  without  any  deduction  there- 
from of  overhead  sales  costs  or  any  other  business 
expense,  this  royalty  base  includes  the  amount  of  the 
reclamation  fee  imposed  by  the  Surface  dining  Control 
and  Reclamation  Act  of  1977  where  the  selling  price  is 
increased  by  that  amount  or  where  the  seller  is  reim- 
bursed for  that  amount  by  the  buyer. 

The  rulemaking  procedures  in  5  U.S.C.  «  553  (1976) 
do  not  apply  to  administrative  interpretations  which 
conclude  that  the  amount  of  the  reclamation  fee  imposed 
by  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977  is  to  be  included  as  part  of  the  royalty  base 
under  Indian  coal  leases. 

Pea bodi_Coal_Co.. ,  53  IBLA  261  (flar.  23,  1981) 
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price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  for  that  amount  by  the  buyer. 

It  is  proper  to  deduct  the  amount  of  fixed  minimum 
royalty  from  the  gross  sales  price  of  coal  before  cal- 
culating royalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former. 

Where  a  coal  purchase  agreement  provides  that  the 
purchase  price  of  coal  from  the  holder  of  an  Indian 
lease  shall  be  reduced  by  an  amount  reflecting  the 
percentage  of  variation  from  an  agreed  minimum  heat 
value  of  coal,  and  where  the  adjustment  also  reduces 
the  purchase  price  by  an  amount  reflecting  the  costs  of 
transporting  noncalorific  material,  this  adjustment  is 
properly  allowed  to  reduce  the  gross  realization  and, 
as  a  result,  the  royalty  due  to  Indian  tribes  which  own 
the  coal,  because  the  low  heat  value  of  the  coal  is 
intrinsic  to  the  material  being  "sold"  by  the  trites, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  of  the 
coal  to  transport  low  heat  value  coal. 

Owing  to  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  to  impose 
late  payment  charges  where  equity  requires  them.   Late 
payment  charges  are  not  penalties;  rather,  they  repre- 
sent the  time  value  of  money  owed  to  the  tribes,  but 
not  paid.   Accordingly,  they  may  be  imposed  even  where 
the  lessee  files  a  bona  fide  appeal  of  the  underlying 
royalty  determination.   The  lessee  is  protected  from 
overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  royalty  ultimately 
found  to  be  due. 

Pea bod v_Coal_Coix_Ho£i_ Indian  Tribe,  72  IBLA  3  37 
(Apr.  29,  1983) 


Although  Congress  revised  the  provision  governing 
readjustment  of  federal  coal  leases  in  1976,  the  dele- 
tion of  the  clause  "unless  otherwise  provided  by  law  at 
the  time  of  expiration  of  such  periods"  from  sec.  7  of 
the  HLA  (30  U.S.C.  $  207)  did  not  alter  the  Secretary's 
obligation  not  to  establish  any  lease  terms  contrary  to 
law  in  readjusting  a  coal  lease. 

The  legislative  history  of  sec.  6  of  the  Federal 
Coal  Leasing  Amendments  Act  shows  that  the  revision  of 
sec.  7  of  the  BLA  (30  U.S.C.  «  207)  was  not  retroactive, 
but  applied  to  new  leases  and  to  "old"  leases  upon  re- 
adjustment.  The  ten-year  production  period  and  revised 
royalty  rates  of  amended  sec.  7  must  be  imposed  on  "old" 
coal  leases  at  readjustment.   The  legislative  history 
to  the  1978  coal  leasing  revisions  (Act  of  Oct.  30, 
1978)  discloses  that  Congress  understood  and  acted  on 
the  assumption  that  the  amended  sec.  7  royalty  rates 
did  apply  to  all  "old"  leases  upon  readjustment. 

Whether  Leases  Issued.Prior  to  August  4.  1976.  Subject 

to  Read justment .after  that  Date  must be  Readjusted  to 

Conform  to  the  Federal  Coal  Leasing  Amendments  Act  of 
lllkt    M-36939  (Sept.  17,  1981)  ~88  I.D.  1003 


Guidelines  issued  by  Geological  Survey,  dated 
Apr.  23,  1980,  fixing  the  amount  of  a  coal  lease  bond 
at  three  times  monthly  production,  are  not  subject  to 
the  notice  and  comment  provisions  of  5  U.S.C.  $  553(b) 
(1976). 

Guidelines  fixing  the  amount  of  a  coal  lease  bond 
at  three  times  monthly  production  are  not  arbitrary  and 
capricious  by  reason  of  the  fact  that  the  rationale 
for  the  guidelines  is  not  set  forth  therein. 

Caabridae_Binina_Co. ,  74  IBLA  26  (June  24,  1983) 


At  the  time  of  readjustment  of  the  terms  of  an 
underground  coal  lease,  BLH  may,  consistent  with  the 
policy  of  the  Minerals  Management  Service,  set  the 
royalty  rate  at  8  percent  and  refuse  to  consider  a 
reduction  of  the  rate  to  5  percent,  under  the  discre- 
tionary authority  embodied  in  43  CFR  3473. 3-2  (a)  (3) . 

National  King  Coal.  Inc..  76  IBLA  124  (Sept.  26,  1983) 


Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  other  business  expense,  gross  realization 
includes  the  amounts  of  the  reclamation  fee  imposed  by 
the  Surface  Mining  Control  and  Reclamation  Act,  the  tax 
imposed  by  the  Black  Lung  Benefits  Revenue  Act  of  1977, 
and  the  Arizona  State  mining  tax,  since  the  selling 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5  U.S.C.  *  552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a  competitive  coal  lease  does 
not  constitute  a  final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.   The 
appellant  only  had  a  right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

The  Department  is  not  estopped  to  dismiss  an 
appeal  challenging  the  production  royalty  set  in  a 
competitive  coal  lease,  where  the  appellant  failed  to 
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protest  the  notice  of  the  lease  sale,  by  virtue  of  the 
Department's  subsequent  refusal  to  provide  intonation 
essential  to  determining  the  validity  of  the  challenged 
royalty. 

Coastal  States  Energy  Co..  80  IBLA  274  (Bay  U,  1984) 


At  the  tiae  of  readjustment  of  the  terms  of  a 
coal  lease,  BLB  may,  consistent  with  the  policy  of  the 
ninerals  Hanagement  Service,  set  the  royalty  rate  at 
8  percent  for  underground  operations  and  refuse  to 
consider  a  reduction  of  the  rate  to  5  percent,  under 
the  discretionary  authority  embodied  in  43  CFR 
3U73.3-2  (a)  (3)  . 

Coastal  States  Energy  Co..  81  IBLA  171  (Hay  31,  1984) 


COLOB.OB  CLAIM  OP  TITLE 

GENERALLY 

Bhere  a  hearing  is  held  to  allow  an  applicant  to 
introduce  extrinsic  evidence  in  a  color-of-title  pro- 
ceeding to  make  definite  a  description  in  a  quitclaim 
deed  which  is  ambiguous  as  to  what  lands  are  conveyed, 
and  the  applicant  does  not  succeed  in  providing  clear 
and  convincing  evidence  that  the  deed  did  convey  color 
of  title  or  that  the  grantee  had  any  reasonable  basis 
to  believe  he  was  obtaining  good  title  to  the  applied 
for  land,  the  application  is  properly  rejected. 

Harv  C.  Peaberton.  47  IBLA  373  (Bay  21,  1980) 


COLOB  OB  CLAIB  OF  TITLE — Continued 

GEIERALLY — Continued 

A  class  2  color-of-title  application  for  an 
unpatented  mining  claim  may  not  be  rejected  where 
the  sole  basis  for  the  rejection  is  the  conclusion 
of  the  Bureau  of  Land  Management  that  the  three  words 
"entered  for  patent"  contained  in  an  Aug.  13,  1900, 
deed  in  the  applicant's  chain  of  title  constituted 
constructive  knowledge  that  title  was  in  the  Onited 
States  and  that  the  grantee  therefore  was  not  hold- 
ing in  good  faith. 


Cripple  Creek  Gold  Production  Corp. 
(Bar.  17,  1981) 


S3  IBLA  188 


where  the  record  does  not  show  any  instrument 
purporting  on  its  face  to  convey  the  land,  sought  under 
a  color-of-title  application  pursuant  to  the  color  of 
Title  Act,  43  U.S.C  <  1068  (1976),  not  later  than 
Jan.   1,  1901,  the  applicant  has  not  made  out  a  merito- 
rious class  2  color-of-title  claim. 

Ray  wheeler,  Ilia, Gene  Wheeler.  55  IBLA  370  (June  26, 
1981) 


An  applicant  under  the  Color  of  Title  Act, 
43  O.S.C.  i    1068  (1976) ,  for  a  patent  of  Federal  land 
must  establish  peaceful  adverse  possession  of  the  land 
claimed.   where  a  tract  of  public  land  is  divided  by  a 
fence  in  place  for  40  years,  which  marks  the  limit  of 
claimant's  possession,  his  claim  is  properly  limited  to 
the  land  on  the  side  of  the  fence  which  he  has  occupied 
and  improved. 

Grant  Howe.  56  IBLA  145  (July  20,  1981) 


A  claim  under  the  Color  of  Title  Act,  43  U.S.C. 
*  1068  (1976) ,  has  not  been  held  in  peaceful  adverse 
possession  where  it  was  initiated  while  the  land  was 
withdrawn  or  reserved  for  Federal  purposes. 

Good  faith  under  the  Color  of  Title  Act,  43  O.S.C. 
S    1068  (1976) ,  requires  that  a  claimant  and  his  prede- 
cessors in  interest  honestly  believe  there  was  no 
defect  in  the  title  and  the  Department  may  consider 
whether  such  a  belief  was  unreasonable  in  light  of 
the  facts  actually  known  or  available  to  claimant  or 
a  predecessor. 

Bhere  a  predecessor  in  interest  to  a  color-of- 
title  claimant  lacked  good  faith  in  1906  because  he  had 
reason  to  know  that  title  to  the  land  remained  in  the 
United  States,  a  1904  withdrawal  immediately  foreclosed 
any  subsequent  color-of-title  claim. 

i2hl>_Si_£i<iett,  52  IBLA  141  (Jan.  16,  1981) 


To  satisfy  the  requirements  of  a  class  1  claim 
under  the  Color  of  Title  Act,  "valuable  improvements" 
must  exist  on  the  land  at  the  time  the  application  is 
filed,  or  it  must  be  shown  that  the  land  has  keen 
reduced  to  cultivation.   If  land  was  once  cultivated, 
but  is  not  cultivated  at  the  time  the  application  was 
filed  and  has  not  been  cultivated  for  10  years  pre- 
viously, the  cultivation  requirement  of  the  Act  has 
not  been  satisfied. 

Good  faith  under  the  Color  of  Title  Act,  43  O.S.C. 
♦  1068  (1976) ,  requires  that  a  claimant  and  his  prede- 
cessors in  interest  honestly  believe  there  was  no 
defect  in  the  title  and  the  Department  may  consider 
whether  such  a  belief  was  unreasonable  in  light  of  the 
facts  actually  known  or  available  to  the  claimant  or  a 
predecessor. 

Lester  and  Betty  Stephens,  58  IBLA  14  (Sept.  16,  1981) 


A  class  1  color-of-title  claim  requires  good 
faith,  peaceful  adverse  possession  by  a  claimant,  his 
ancestors  or  grantors,  under  claim  or  color  of  title 
for  more  than  20  years.   The  claim  or  color  of  title 
must  be  based  upon  a  document  which  on  its  face  pur- 
ports to  convey  the  claimed  land  to  the  applicant  or 
the  applicant's  predecessors.   when  the  applicant  fails 
to  produce  such  a  document,  the  application  must  be 
rejected. 

Anthony._Ti_Ash,  52  IBLA  210  (Jan.  30,  1981) 

£harles_B_;_Schwab,  55  IBLA  8  (Hay  26,  1981) 


"Public  lands."   Lands  ceded  by  the  Chippewa 
Indians  under  the  Act  of  Feb.  20,  1904,  33  Stat.  46, 
which  were  unappropriated  under  the  terms  of  said  Act, 
and  which  were  restored  to  tribal  ownership  in  1945, 
were  never  "public  lands"  within  the  meaning  of  the 
Color  of  Title  Act,  43  U.S.C.  *  1068  (1976),  and  a 
color-of-title  application  for  such  land  must  be 
rejected . 

M.3£lj.n_Hau3eg_et_al.1,  63  IBLA  12  (Bar.  25,  1982) 


The  failure  of  applicants  to  submit  tax  and  title 
data  in  support  of  their  class  2  color-of-title  appli- 
cation, as  required  by  43  CFR  2541.2,  is  an  adequate 
basis  for  rejection  of  the  application. 


laj££e§l!_lfl»s§i2§i!i_£°£Ei'  65  IBLA  307   (July  13»  1982) 
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The  obligation  to  establish  a  valid  color-of -title 
claim  is  upon  claimant.   Where  claimants  have  not 
alleged  facts  which,  if  proved,  would  establish  the 
color  of  title,  a  request  for  a  fact-finding  hearing 
pursuant  to  U3  CFR  U.U1S  will  be  denied. 

Bernard_Ri_SniderA_Hi_Marie_Snider,  70  IBLA  207 
(Jan.  2U,  1983)" 


Acquiring  title  to  Federal  lands  by  tax  deed  from 
a  local  state  authority  that  mistakenly  believes  it  has 
title  to  the  lands  initiates  a  new  title  for  the 
purposes  of  determining  when  possession  under  color  of 
title  commenced.   There  is  no  privity  between  the 
person  acquiring  the  tax  deed  and  any  previous  owner. 

No  valid  class  2  color-of-tit le  claim  is  presented 
where  the  earliest  possible  date  of  commencement  of 
adverse  possession  was  long  after  Jan.  1,  1901. 

Where  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of -title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decision 
will  be  vacated  as  will  BLH's  decision  applying  it  as  a 
basis  for  rejecting  a  color-of-title  application. 

Where  color-of-title  applications  allege  facts 
sufficient  to  establish  entitlement  to  class  1  claims, 
and  where  the  claimed  lands  were  apparently  open  to  the 
operation  of  the  public  land  laws  at  all  times  during 
the  alleged  occupancy  of  the  lands,  BLH's  decision 
rejecting  the  applications  will  be  vacated  and  the 
matters  remanded  for  adjudication  of  their  merits. 


Estate 


_-2Sh.5_C.._!r  in  ton ,  71  IBLA  160  (Bar.  10,  1983) 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.   The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1  claim  has  been  met.   A  failure  to  carry  the 
burden  of  proof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

Corrine_Hi_Viail,  7U  IBLA  111  (June  30,  1983) 

Malcol5_Ci_S_Helena_ni_Huston,  80  IBLA  53  (Bar.  29, 
198UJ" 


COLOR  OB  CLAIM  OF  TITLE — Cont i n u ed 

GENERALLY — Continued 

An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  prcof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.   The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1  claim  has  been  met.   A  failure  to  carry  the 
burden  of  prcof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

No  valid  class  2  color-of-title  claim  is  presented 
where  the  earliest  possible  date  of  commencement  of 
adverse  possession  was  long  after  Jan.  1,  1901. 

A  tax  title  has  nothing  to  do  with  the  previous 
chain  of  title  and  does  not  in  any  way  connect  itself 
with  it.   It  is  a  breaking  up  of  all  previous  titles, 
legal  and  equitable. 

In  order  to  support  a  class  1  claim  a  claimant 
must  establish  that  the  land  has  been  held  in  good 
faith  and  in  peaceful  adverse  possession  by  the  claim- 
ant, his  ancestors  or  grantors  under  claim  of  title  for 
■ore  than  20  years.   If  the  ancestor's  possession  is 
not  in  good  faith,  the  chain  has  been  broken,  the 
holding  period  of  the  ancestor  may  not  be  tacked  on 
and  the  statutory  period  begins  anew. 

Hal  H.  Hemmott,  77  IBLA  399  (Dec.  9,  1983) 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.   The  appli- 
cant must  establish  that  each  of  the  requirements  for 
a  class  1  claim  has  been  met.   A  failure  to  carry  the 
burden  of  proof  with  respect  to  any  one  of  the  elements 
is  fatal  to  the  application. 

A  class  1  color-of-title  claim  must  be  based  upon 
a  document  which  appears  to  convey  the  claimed  land  to 
claimants  or  their  predecessors.   In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  a  color-of- 
title  application  is  properly  rejected  by  the  Bureau  of 
Land  Management. 

Acquiring  title  to  Federal  lands  by  tax  deed  from 
a  local  authority  that  mistakenly  believes  it  has  title 
to  the  lands  initiates  a  new  title  for  the  purposes  of 
determining  when  possession  under  color  of  title  com- 
menced.  Thus,  a  tax  deed  is  sufficient  to  support  a 
claim  of  title  if  held  by  claimants  or  their  predeces- 
sors at  the  beginning  of  the  20-year  period  for  class  1 
claims. 

Pml-DaEShali-ei-al^ ,  82  IBLA  298  (Aug.  31,  1984) 


The  obligation  to  establish  a  valid  color-of-title 
claim  is  upon  the  claimant. 

Pedrj^A; Suazoi_Eleangr_Gi Suazo,  75  IBLA  212  (Aug.  23, 

1983) 


A  class  1  color-of-title  claim  made  under  Depart- 
mental regulation  K3  CFR  25140.0-5  (b)  must  be  based  upon 
a  document  which  appears  to  convey  the  claimed  land  to 
claimant  or  his  predecessors.   In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  the  Bureau  of 
Land  Management  correctly  rejected  claimant's  applica- 
tion . 

B°e£H_Mi_£°°Eer ,    75    IBLA    354     (Aug.     31,    1983) 


An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  has  been  held  in  good  faith, 
and  in  peaceful,  adverse  possession  by  the  claimant  or 
her  predecessors  in  title.   Good  faith  requires  that 
the  claimant  and  her  predecessors  honestly  believe  that 
they  were  invested  with  title. 

An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  be  held  in  good  faith  for  at 
least  20  years  by  the  claimant  or  her  predecessors 
in  title.   If  a  predecessor  in  title  held  the  land  in 
good  faith,  then  her  time  may  be  tacked  onto  that  of 
the  claimant.   A  claimant  may  not  rely  on  the  good 
faith  possession  of  remote  predecessors  despite  the 
bad  faith  of  her  immediate  predecessors.   Once  the 
chain  of  good  faith  possession  is  broken,  it  must 
begin  anew. 

The  obligation  of  proving  a  valid  color-of-title 
claim  is  upon  the  claimant.   A  claimant's  failure  to 
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carry  the  burden  of  proof  on  one  of  the  elements  is 
fatal  to  the  application. 


Kin 


equi 

the 

appl 

pric 

sona 

held 

the 

taxe 

whic 

reco 


:._.L»aES,  82  IBLA  319  (Sept.  6,  198«) 


Onder  the  Color  of  Title  Act,  each  applicant's 
ties  Bust  be  considered  on  their  own  merits.   Among 
factors  properly  considered  are  the  length  of  an 
icant's  possession,  the  price  paid  and  whether  such 
e  constituted  fair  market  value,  the  degree  of  rea- 
bleness  of  an  applicant's  belief  that  he  or  she 

good  title,  the  length  of  the  chain  of  title,  how 
errors  were  caused,  whether  and  to  what  extent 
s  had  been  paid  on  the  land,  and  any  other  factors 
h,  in  a  spirit  of  fairness,  a  court  of  equity  would 
gnize. 


Upon  the  filing  of  a  proper  class  1  color-of- title 
application,  the  applicant's  right  to  purchase  the 
land  described  in  the  application  vests.   Subsequent 
to  such  filing,  BLH  lacks  authority  to  diminish  the 
estate  applied  for,  and,  therefore,  may  not  grant  a 
right-of-way  to  any  party,  including  an  agency  of  the 
Federal  Government. 

The  extent  of  an  applicant's  color-of-title  claim 
is  necessarily  limited  to  the  land  actually  described 
in  the  conveyance  from  which  the  color-of-title  origi- 
nates, regardless  of  whether  or  not  this  description 
accurately  describes  all  land  occupied  by  the  appli- 
cant. 

Be n t on_Ci_Ca vin ,  83  IBLA  107  (Oct.  5,  198U) 
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An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  each  of  the  statutory 
conditions  for  purchase  under  the  Act  has  been  met.   A 
failure  to  carry  the  burden  of  proof  with  respect  to 
any  one  of  the  elements  is  fatal  to  the  application. 

Richard  P.  Bontoya,  Garrett  R.  Quintana,  Vernon  0. 
Nielsonx_John_Gi_Romeroi_Kar_y__Ann_Roiiero,  81  IBLA  52 
(Nov.  29,  1984)" 


An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  has  been  held  in  good  faith  and 
in  peaceful  adverse  possession  by  the  claimant  or  his 
predecessors  in  title.   Good  faith  requires  that  the 
claimant  and  his  predecessors  in  title  honestly  believe 
that  they  were  invested  with  title.   Possession  of  a 
grazing  lease  by  an  applicant  constitutes  acknowledge- 
ment of  Federal  ownership  which  negates  the  requisite 
good  faith. 

In  order  to  establish  a  class  1  color-of-title 
claim,  an  applicant  must  prove,  among  other  require- 
ments, that  valuable  improvements  have  been  placed  on 
the  land  or  that  some  part  of  the  land  has  been  reduced 
to  cultivation. 


COLOR  OR  CLAIB  OF  TITLE — Continued 

GENERALLY — Continued 

Secretary  of  the  Interior  that  each  of  the  requirements 
under  the  Act  has  been  met.   A  failure  to  carry  the 
burden  of  prcof  with  respect  to  any  one  of  the  require- 
ments is  fatal  to  the  application. 

Felix  F.  Vigil.  84  IBLA  182  (Dec.  19,  1984) 


ADVERSE  POSSESSION 

Prescriptive  rights  cannot  be  obtained  against  the 
Federal  Government.   Except  as  provided  by  the  Color  of 
Title  Act,  45  Stat.  1069,  as  amended,  43  U.S.C.  «  1068- 
1068b  (1976) ,  no  adverse  possession  of  Government 
property  can  affect  the  title  of  the  United  States. 

The  Color  of  Title  Act  requires  that  the  claimant 
have  held  the  subject  tract  of  public  land  in  good 
faith  and  in  peaceful,  adverse  possession  under  claim 
or  color  of  title  for  more  than  20  years. 

Under  the  Color  of  Title  Act,  color  or  claim  of 
title  must  be  based  upon  a  document  from  a  source  other 
than  the  United  States  which  purports  to  convey  to  the 
applicant  the  land  for  which  application  is  made.   Pos- 
session and  improvement  of  public  land  by  a  color  of 
title  applicant  in  the  mistaken  belief  that  he  owns  it 
is  not  sufficient  basis  for  conveying  title  under  the 
Color  of  Title  Act. 

Hhere  appellants  have  not  alleged  facts  bringing 
their  claims  within  the  Color  of  Title  Act,  they  are 
not  entitled  to  land  under  that  statute. 

Exclusive  possession  is  required  for  the  posses- 
sion to  be  adverse. 

A^p.eal_of_Theodore_J._Almas_y_et_a_l_.  ,  4  ANCAB  151 
(Feb7~27,  1980)  ~  87  I.E.  81 


An  applicant  under  the  Color  of  Title  Act, 
43  U.S.C.  «  1068  (1976) ,  for  a  patent  of  Federal  land 
must  establish  peaceful  adverse  possession  of  the  land 
claimed.   Where  a  tract  of  public  land  is  divided  by  a 
fence  in  place  for  40  years,  which  marks  the  limit  of 
claimant's  possession,  his  claim  is  properly  limited  to 
the  land  on  the  side  of  the  fence  which  he  has  occupied 
and  improved. 

Grant_Howe,  56  IBLA  145  (July  20,  1981) 


Adverse  possession  cannot  te  asserted  against 
the  United  States.   Were  occupancy  of  public  lands  and 
the  making  of  improvements  thereon  give  no  vested  right 
against  the  United  States.   An  occupant  of  Federal  land 
must  show  that  he  occupies  the  same  under  some  proceed- 
ing or  law  that  at  least  authorized  his  right  of  pos- 
session. 

Lillian_Earlow,  58  IBLA  385  (Oct.  21,  1981) 


No  valid  class  2  color-of-title  claim  is  presented 
where  the  earliest  possible  date  of  commencement  of 
adverse  possession  was  long  after  Jan.  1,  1901. 

Hhere  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decision 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  satisfaction  of  the 
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ADVERSE  POSSESSION — Continued 

will  be  vacated  as  will  BLH's  decision  applying  it  as  a 
basis  for  rejecting  a  color-of- title  application. 

E§  ta  te_of_  Joh  n_Ci_Br  i  n  t  on ,  71  IBLA  160  (Bar.  10,  1983) 


No  valid  class  2  color-of- title  claim  is  presented 
where  the  earliest  possible  date  of  commencement  of 
adverse  possession  was  long  after  Jan.  1,  1901. 

A  tax  title  has  nothing  to  do  with  the  previous 
chain  of  title  and  does  not  in  any  way  connect  itself 
with  it.   It  is  a  breaking  up  of  all  previous  titles, 
legal  and  equitable. 

Hal  H.  Memmott,  77  IBLA  399  (Dec.  9,  1983) 


APPLICATIONS 

Good  faith  under  the  Color  of  Title  Act,  43  U.S.C. 
t    1068  (1976),  requires  that  a  claimant  and  his  prede- 
cessors in  interest  honestly  believe  there  was  no 
defect  in  the  title  and  the  Department  may  consider 
whether  such  a  belief  was  unreasonable  in  light  of 
the  facts  actually  known  or  available  to  claimant  or 
a  predecessor. 

Where  a  predecessor  in  interest  to  a  color-of- 
title  claimant  lacked  good  faith  in  1906  because  he  had 
reason  to  know  that  title  to  the  land  remained  in  the 
United  States,  a  1904  withdrawal  immediately  foreclosed 
any  subsequent  color-of-title  claim. 

John  S.  Cluett.  52  IBLA  141  (Jan.  16,  1981) 


A  class  1  color-of-title  claim  requires  good 
faith,  peaceful  adverse  possession  by  a  claimant,  his 
ancestors  or  grantors,  under  claim  or  color  of  title 
for  more  than  20  years.   Ihe  claim  or  color  of  title 
must  be  based  upon  a  document  which  on  its  face  pur- 
ports to  convey  the  claimed  land  to  the  applicant  or 
the  applicant's  predecessors.   when  the  applicant  fails 
to  produce  such  a  document,  the  application  must  be 
rejected. 

An  instrument  of  conveyance  upon  which  claimant 
relies  is  sufficient  to  provide  color  of  title  only  if 
it  describes  land  conveyed  with  such  certainty  that 
boundaries  and  identity  of  land  may  be  ascertained.   A 
color-of-title  application  is  properly  rejected  where 
the  claimed  land  is  not  described  in  deeds  produced  to 
support  an  applicant's  claim. 

Aj>thon.y__T_1_Ash,  52  IBLA  210  (Jan.  30,  1981) 

Cbarles_Mi_Schwab,  55  IBLA  8  (flay  26,  1981) 


A  class  2  color-of-title  application  for  an 
unpatented  mining  claim  may  not  be  rejected  where 
the  sole  basis  for  the  rejection  is  the  conclusion 
of  the  Bureau  of  Land  Management  that  the  three  words 
"entered  for  patent"  contained  in  an  Aug.  13,  1900, 
deed  in  the  applicant's  chain  of  title  constituted 
constructive  knowledge  that  title  was  in  the  United 
States  and  that  the  grantee  therefore  was  not  hold- 
ing in  good  faith. 

CriE£le_Creek_Gold_Production_Cor£i,  53  IBLA  188 
(Mar.  17,  1981) 


COLCB  OB  CLAIM  OF  TITLE— Cont inued 

APPLICATIONS — Continued 

Where  the  record  does  not  show  any  instrument 
purporting  on  its  face  to  convey  the  land,  sought  under 
a  color-of-title  application  pursuant  to  the  Color  of 
Title  Act,  43  U.S.C.  «  1068  (1976),  not  later  than 
Jan.   1,  1901,  the  applicant  has  not  made  out  a  merito- 
rious class  2  color-of-title  claim. 

Bay  Wheeler,  Ilia  Gene  Wheeler.  55  IELA  370  (June  26, 
1981) 


Good  faith  under  the  Color  of  Title  Act,  43  U.S.C. 
4  1068  (1976),  requires  that  a  claimant  and  his  prede- 
cessors in  interest  honestly  believe  there  was  no 
defect  in  the  title  and  the  Department  may  consider 
whether  such  a  belief  was  unreasonable  in  light  of  the 
facts  actually  known  or  available  to  the  claimant  or  a 
predecessor. 

Lest er_and_Eett^_ Stephens,  58  IBLA  14  (Sept.  16,  1981) 


The  failure  of  applicants  to  sutmit  tax  and  title 
data  in  support  of  their  class  2  color-of-title  appli- 
cation, as  required  by  43  CFR  2541.2,  is  an  adequate 
basis  for  rejection  of  the  application. 

Ra jneesh.Investment, Corp..  65  IBLA  307  (July  13,  1982) 


A  color-of-title  claim  requires  peaceful  adverse 
possession  in  good  faith  by  a  claimant  or  her  predeces- 
sors in  interest  under  claim  or  color  of  title  for  the 
prescribed  period  of  time.   The  claim  or  color  of 
title  must  te  based  upon  a  document  which  on  its  face 
purports  to  convey  the  claimed  land  to  the  applicant 
or  the  applicant's  predecessors  and  when  the  applicant 
fails  to  produce  such  a  document,  the  application  must 
be  rejected. 

Carae n_ M^^War r en ,  69  IELA  347  (Dec.  29,  1982) 


Where  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of-title  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Board's  previous  decision 
will  be  vacated  as  will  BLM's  decision  applying  it  as  a 
basis  for  rejecting  a  color-of-title  application. 

Where  color-of-title  applications  allege  facts 
sufficient  to  establish  entitlement  to  class  1  claims, 
and  where  the  claimed  lands  were  apparently  open  to  the 
operation  of  the  public  land  laws  at  all  times  during 
the  alleged  occupancy  of  the  lands,  BLM's  decision 
rejecting  the  applications  will  be  vacated  and  the 
matters  remanded  for  adjudication  of  their  merits. 

Jsta t e_o f _Jo h n_Ci_ Br i n t on ,  71  IBLA  160  (Mar.  10,  1983) 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.   The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1  claim  has  been  met.   A  failure  to  carry  the 
burden  of  prcof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

Corrine  M.  Vigil,  74  IBLA  111  (June  30,  1983) 

Hal  8.  Hemmott,  77  IELA  399  (Dec.  9,  1983) 


156 


C^LOR_0^_CJ.AIM_OF_TITLE — Continued 

APPLICATIONS — Continued 

Malcolm  C,  &  Helena  H.  Huston,  80  IBLA  53  (Bar.  29, 
1984) 


A  class  1  color-of-title  claim  made  under  Depart- 
mental regulation  43  CFR  2540.0-5  (b)  must  be  based  upon 
a  document  which  appears  to  convey  the  clained  land  to 
claimant  or  bis  predecessors.   In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  the  Bureau  of 
Land  Management  correctly  rejected  claimant's  applica- 
tion. 

Bobet t_Hi_Coo£er ,  75  IBLA  354  (Aug.  31,  1983) 


An  applicant  under  the  Color  of  Title  Act  »ust 
establish  that  the  statutory  and  regulatory  conditions 
for  purchase  have  been  met.   Failure  to  carry  the 
burden  of  proof  with  respect  to  any  one  of  the  elements 
of  the  claim  asserted  is  fatal  to  the  application. 

Good  faith  as  that  tern  is  used  in  the  Color  of 
Title  Act,  U3  U.S.C.  4  1068  (1982),  requires  that  a 
claimant  and  his  predecessors  in  interest  reasonably 
believe  that  no  defect  exists  in  the  title  to  the  land 
claimed.   The  Department  may  consider  whether  a  claim- 
ant's belief  was  unreasonable  in  light  of  the  facts 
actually  known  or  available  to  the  claimant  or  a 
predecessor. 


Lawrence_Ti_Abraha«_et_al_.,  82  IBLA  285  (Aug. 
1984) 


31, 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.   The  appli- 
cant must  establish  that  each  of  the  requirements  for 
a  class  1  claim  has  been  met.   A  failure  to  carry  the 
burden  of  proof  with  respect  to  any  one  of  the  elements 
is  fatal  to  the  application. 

A  class  1  color-of- title  claim  must  be  based  upon 
a  document  which  appears  to  convey  the  claimed  land  to 
claimants  or  their  predecessors.   In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  a  color-of- 
title  application  is  properly  rejected  by  the  Bureau  of 
Land  Management. 

E3ul_Marshall_et_ali,  82  IBLA  298  (Aug.  31,  1984) 


An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  has  been  held  in  good  faith, 
and  in  peaceful,  adverse  possession  by  the  claimant  or 
her  predecessors  in  title.   Good  faith  requires  that 
the  claimant  and  her  predecessors  honestly  believe  that 
they  were  invested  with  title. 

An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  be  held  in  good  faith  for  at 
least  20  years  by  the  claimant  or  her  predecessors 
in  title.   If  a  predecessor  in  title  held  the  land  in 
good  faith,  then  her  time  may  be  tacked  onto  that  of 
the  claimant.   A  claimant  may  not  rely  on  the  good 
faith  possession  of  remote  predecessors  despite  the 
bad  faith  of  her  immediate  predecessors.   Once  the 
chain  of  good  faith  possession  is  broken,  it  must 
begin  anew. 

The  obligation  of  proving  a  valid  color-of-title 
claim  is  upon  the  claimant.   A  claimant's  failure  to 
carry  the  burden  of  proof  on  one  of  the  elements  is 
fatal  to  the  application. 


£PJ;CB_QR_CLAII1_0F_TITLE — Continued 

APPLICATIONS — Continued 

A  class  1  color-of-title  claim  requires  proof  that 
the  land  has  been  held  in  good  faith  and  in  peaceful 
adverse  possession  by  a  claimant,  his  ancestors  or 
grantors,  under  claim  or  color  of  title  for  more  than 
20  years,  on  which  valuable  improvements  have  been 
placed,  or  on  which  some  part  of  the  land  has  been 
reduced  to  cultivation.   A  class  2  color-of-title 
claim  requires  proof  that  the  land  has  been  held  in 
good  faith  and  in  peaceful  adverse  possession  by  a 
claimant,  his  ancestors  or  grantors,  under  claim  or 
color  of  title  for  the  period  coimencing  not  later 
than  Jan.  1,  1901,  to  the  date  of  application,  during 
which  time  the  claimant  has  paid  taxes  on  the  land. 

An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  prcof  to  establish  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  each  of  the  statutory 
conditions  fcr  purchase  under  the  Act  has  been  met.   A 
failure  to  carry  the  burden  of  proof  with  respect  to 
any  one  of  the  elements  is  fatal  to  the  application. 

Richard  P.  Mcntoya,  Garrett  B.  Cuintana.  Vernon  0. 
Nielson.  John  G.  Romero.  Hary  Ann  Romero,  84  IELA  52 
(Nov.~297  1984) 


An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  has  been  held  in  good  faith  and 
in  peaceful  adverse  possession  by  the  claimant  or  his 
predecessors  in  title.   Good  faith  requires  that  the 
claimant  and  his  predecessors  in  title  honestly  believe 
that  they  were  invested  with  title.   Possession  of  a 
grazing  lease  by  an  applicant  constitutes  acknowledge- 
ment of  Federal  ownership  which  negates  the  requisite 
good  faith. 

An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  each  of  the  requirements 
under  the  Act  has  been  met.   A  failure  to  carry  the 
burden  of  proof  with  respect  to  any  one  of  the  require- 
ments is  fatal  to  the  application. 

Pel i x_Fi_¥igJ  1 ,  8U  IBLA  182  (Dec.  19,  1984) 


APPRAISED  VALUE 

Where  the  purchase  price  for  a  tract  of  land 
applied  for  under  the  Color  of  Title  Act  is  based 
solely  upon  a  Bureau  of  Land  Management  appraisal  of 
the  fair  market  value  of  the  land  at  the  date  of 
appraisal,  and  no  allowance  is  made  for  equitable 
factors  which  appear  on  the  record  in  favor  of  the 
applicant,  the  case  will  be  remanded  to  the  Bureau  of 
Land  Management  for  consideration  of  such  equities. 

£aul_B-_s£2ttx_Betti_Fi_Scott,  76  IELA  143  (Sept.  26, 
1983) 


Under  the  Color  of  Title  Act,  each  applicant's 
equities  must  be  considered  on  their  own  merits.   Among 
the  factors  properly  considered  are  the  length  of  an 
applicant's  possession,  the  price  paid  and  whether  such 
price  constituted  fair  market  value,  the  degree  of  rea- 
sonableness of  an  applicant's  belief  that  he  or  she 
held  good  title,  the  length  of  the  chain  of  title,  how 
the  errors  were  caused,  whether  and  to  what  extent 
taxes  had  been  paid  on  the  land,  and  any  other  factors 
which,  in  a  spirit  of  fairness,  a  court  of  equity  would 
recognize. 

Benton_C._Cavin,  83  IBLA  107  (Oct.  5,  1984) 


Kim_Ci_Evans ,  82  IBLA  319  (Sept.  6,  1984) 
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CULTIVATION 

To  satisfy  the  requirements  of  a  class  1  clan 
under  the  Color  of  Title  Act,  "valuable  improvements" 
■ust  exist  on  the  land  at  the  tine  the  application  is 
filed,  or  it  must  be  shown  that  the  land  has  been 
reduced  to  cultivation.   If  land  was  once  cultivated, 
but  is  not  cultivated  at  the  time  the  application  was 
filed  and  has  not  been  cultivated  for  10  years  pre- 
viously, the  cultivation  requirement  of  the  Act  has 
not  been  satisfied. 

iester_and_Betti_St eghens ,  58  IBLA  1«  (Sept.  16,  1981) 


The  cultivation  requirement  of  a  class  1  color-of- 
title  claim  is  not  satisfied  if  the  land  is  not  reduced 
to  cultivation  at  the  time  the  application  is  filed  and 
has  not  been  cultivated  for  at  least  5  years  previously. 

Bernard  RA  Snyder A_Hi_Barie_S n^der ,  70  IBLA  207 
(Jan.  Iu7  1983) 


CULTIVATION — Continued 

In  order  to  establish  a  class  1  color-of- title 
claim,  an  applicant  must  prove,  among  other  require- 
ments, that  valuable  improvements  have  been  placed  on 
the  land  or  that  some  part  of  the  land  has  been  reduced 
to  cultivation. 

Felix  F.  Vigil.  8U  IBLA  182  (Dec.  19,  198U) 


DESCRIPTION  OF  LAND 

Where  a  hearing  is  held  to  allow  an  applicant  to 
introduce  extrinsic  evidence  in  a  color-of- ti tie  pro- 
ceeding to  make  definite  a  description  in  a  quitclaim 
deed  which  is  ambiguous  as  to  what  lands  are  conveyed, 
and  the  applicant  does  not  succeed  in  providing  clear 
and  convincing  evidence  that  the  deed  did  convey  color 
of  title  or  that  the  grantee  had  any  reasonable  basis 
to  believe  he  was  obtaining  good  title  to  the  applied 
for  land,  the  application  is  properly  rejected. 

Hary  C, .Pemberton,  HI    IBLA  373  (Hay  21,  1980) 


The  cultivation  requirement  of  a  class  1  color- 
of-title  claim  is  not  satisfied  if  the  land  is  merely 
grazed  or  if  the  land  is  not  reduced  to  cultivation  at 
the  time  the  application  is  filed  and  no  evidence  is 
provided  to  support  compliance  with  the  cultivation 
requirement . 

5lall3_to»ai»  75  IBL»  "  (*U9-  11.  1983) 


To  establish  a  class  1  color-of-title  claim,  made 
under  the  Color  of  Title  Act,  land  must  be  reduced  to 
cultivation  at  the  time  of  filing  the  claim  application. 

Pedro  A.  Suazo,  Eleanor  G.  Snazo,  75  IBLA  212  (Aug.  23, 
1983) 


To  establish  a  class  1  color-of-title  claim,  made 
under  the  Color  of  Title  Act,  land  must  be  reduced  to 
cultivation  at  the  time  of  filing  the  claim  applica- 
tion.  Although  the  continued  planting  of  fruit  and 
nut  trees  on  a  yearly  basis  is  such  activity  that  may 
qualify  for  cultivation  of  agricultural  crops,  that 
activity  will  not  qualify  under  the  Color  of  Title  Act 
when  conducted  after  the  applicant  has  become  aware  of 
the  fact  that  his  title  to  the  land  is  defective. 


Balcolm_Ci_S_Helena_Hi_Huston,  80  IBLA  53  (Bar. 
198U) 


29, 


The  planting  of  seedlings  and  the  thinning  and 
pruning  of  coniferous  trees  are  not  acts  of  cultivation 
under  the  Color  of  Title  Act  but  rather  the  placement 
of  improvements  on  the  land. 

Benton_Ci_Cavin,  83  IBLA  107  (Oct.  5,  198«) 


An  instrument  of  conveyance  upon  which  claimant 
relies  is  sufficient  to  provide  color  of  title  only  if 
it  describes  land  conveyed  with  such  certainty  that 
boundaries  and  identity  of  land  may  be  ascertained.   A 
color-of-title  application  is  properly  rejected  where 
the  claimed  land  is  not  described  in  deeds  produced  to 
support  an  applicant's  claim. 

!n£h.ony._Ti_Ash,  52  IBLA  210  (Jan.  30,  1981) 

£ ha rles_Bi_ Schwab,  55  IBLA  8  (Bay  26,  1981) 


GOOD  FAITH 

Good  faith  under  the  Color  of  Title  Act  requires 
that  the  claimant  possess  the  land  without  knowing  or 
having  reason  to  know  that  title  to  the  land  was  vested 
in  the  United  States. 


Appeal  of  Theodore  J,  Almasy  et  al. . 
(Feb!  27,  1980) 


U  ANCAE  151 
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Where  a  hearing  is  held  to  allow  an  applicant  to 
introduce  extrinsic  evidence  in  a  color-of-title  pro- 
ceeding to  make  definite  a  description  in  a  quitclaim 
deed  which  is  ambiguous  as  to  what  lands  are  conveyed, 
and  the  applicant  does  not  succeed  in  providing  clear 
and  convincing  evidence  that  the  deed  did  convey  color 
of  title  or  that  the  grantee  had  any  reasonable  basis 
to  believe  he  was  obtaining  good  title  to  the  applied 
for  land,  the  application  is  properly  rejected. 

Bar I_C._ Pern ber ton,  4  7  IBLA  37  3  (Hay  21,  1980) 


In  order  to  establish  a  class  1  color-of-title 
claim,  the  land  must  be  reduced  to  cultivation  at  the 
time  of  application.   Where  there  has  been  no  effort  at 
tillage  of  the  land  or  other  efforts  made  to  produce  a 
crop  for  at  least  10  years,  the  cultivation  requirement 
is  not  satisfied. 

Bichard_Pi_Mojitoja^_Garrett^i^uintanai_Ve^non_pi 
(jielson,  John  G,  „Bomero,  Hary  Ann  Romero,  84  IBLA  52 
(Nov?  29,~198U)" 


Good  faith  under  the  Color  of  Title  Act,  13  U.S.C. 
$  1068  (1976) ,  requires  that  a  claimant  and  his  prede- 
cessors in  interest  honestly  believe  there  was  no 
defect  in  the  title  and  the  Department  may  consider 
whether  such  a  belief  was  unreasonable  in  light  of 
the  facts  actually  known  or  available  to  claimant  or 
a  predecessor. 

Where  a  predecessor  in  interest  to  a  color-of- 
title  claimant  lacked  good  faith  in  1906  because  he  had 
reason  to  know  that  title  to  the  land  remained  in  the 
United  States,  a  1901  withdrawal  immediately  foreclosed 
any  subsequent  color-of-title  claim. 


Job n_ §_._£ luel t ,  52  IBLA  111  (Jan.  16,  1981) 
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COLOR  OR  CHIH  OP  TITLE — Continued 

GOOD  FAITH — Continued 

A  class  2  color-of-title  application  for  an 
unpatented  mining  clan  lay  not  be  rejected  where 
the  sole  basis  for  the  rejection  is  the  conclusion 
of  the  Bureau  of  Land  Management  that  the  three  word: 
"entered  for  patent"  contained  in  an  Aug.  13,  1900, 
deed  in  the  applicant's  chain  of  title  constituted 
constructive  knowledge  that  title  was  in  the  United 
States  and  that  the  grantee  therefore  was  not  hold- 
ing in  good  faith. 

Cripple  Creek  Gold  Production  Corp..  53  IBLA  188 
(Bar.~17,  1981) 


Good  faith  under  the  Color  of  Title  Act,  «3  D.S.C. 
$  1068  (1976) ,  requires  that  a  claimant  and  his  prede- 
cessors in  interest  honestly  believe  there  was  no 
defect  in  the  title  and  the  Department  may  consider 
whether  such  a  belief  was  unreasonable  in  light  of  the 
facts  actually  known  or  available  to  the  claimant  or  a 
predecessor. 

k§s ter_and_Bet ty_S t ep. hens ,  58  IBLA  1«  (Sept.  16,  1981) 


"Good  faith."   As  used  in  the  Color  of  Title  Act, 
13  O.S.C.  4  1068  (1976),  and  regulation  U3  CFR  2540. 0-5, 
a  claim  is  held  in  good  faith  where  the  claimant  lacks 
knowledge  that  the  land  is  owned  by  the  United  States. 
In  determining  whether  the  claimant  honestly  believed 
that  there  was  no  defect  in  his  title,  the  Department 
may  consider  whether  such  belief  was  unreasonable  in 
light  of  the  facts  then  actually  known  to  him. 

Lawrence_Ei_Millmorth,  6U  IBLA  159  (Hay  25,  1982) 


COLOR  OB  CLAIM  OF  TITLE — Continued 

GOOD  FAITB — Continued 

An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  has  been  held  in  good  faith, 
and  in  peaceful,  adverse  possession  by  the  claimant  or 
her  predecessors  in  title.   Good  faith  requires  that 
the  claimant  and  her  predecessors  honestly  believe  that 
they  were  invested  with  title. 

Kim  C.  Evans.  82  IBLA  319  (Sept.  6,  1984) 


An  application  for  a  class  1  color-of-title  claim 
requires  that  the  land  has  been  held  in  good  faith  and 
in  peaceful  adverse  possession  by  the  claimant  or  his 
predecessors  in  title.   Good  faith  requires  that  the 
claimant  and  his  predecessors  in  title  honestly  believe 
that  they  were  invested  with  title.   Possession  of  a 
grazing  lease  by  an  applicant  constitutes  acknowledge- 
ment of  Federal  ownership  which  negates  the  requisite 
good  faith. 

Felix  F.  Vigil.  84  IBLA  182  (Dec.  19,  198U) 


IBPROVEHEHTS 

To  satisfy  the  requirements  of  a  class  1  claim 
under  the  Color  of  Title  Act,  "valuable  improvements" 
must  exist  on  the  land  at  the  time  the  application  is 
filed,  or  it  must  be  shown  that  the  land  has  been 
reduced  to  cultivation.   If  land  was  once  cultivated, 
but  is  not  cultivated  at  the  time  the  application  was 
filed  and  has  not  been  cultivated  for  10  years  pre- 
viously, the  cultivation  requirement  of  the  Act  has 
not  been  satisfied. 

Lester_and_Eettj_ Stephens,  58  IBLA  1<4  (Sept.  16,  1981) 


Good  faith  under  the  Color  of  Title  Act  requires 
that  the  claimants  and  their  predecessors  in  interest 
honestly  believe  themselves  seised  of  the  title,  and 
the  Department  may  consider  whether  such  a  belief  was 
unreasonable  in  light  of  the  facts  actually  known  or 
available  to  the  claimants  or  a  predecessor. 

Car men_Mi_ Warren,  69  IBLA  317  (Dec.  29,  1982) 


Improvements  relied  upon  to  establish  a  class  1 
color-of-title  claim  must  be  present  on  the  land  at  the 
time  the  application  is  filed  and  must  enhance  the 
value  of  the  land. 

Bernard  R.  Snyder.  H.  Harie  Snyder.  70  IBLA  207 
(Jan.  21,  1983) 


In  order  to  support  a  class  1  claim  a  claimant 
must  establish  that  the  land  has  been  held  in  good 
faith  and  in  peaceful  adverse  possession  by  the  claim- 
ant, his  ancestors  or  grantors  under  claim  of  title  for 
more  than  20  years.   If  the  ancestor's  possession  is 
not  in  good  faith,  the  chain  has  been  broken,  the 
holding  period  of  the  ancestor  may  not  be  tacked  on 
and  the  statutory  period  begins  anew. 

HalJi^Jemmott,  77  IBLA  399  (Dec.  9,  1983) 


Where  a  color-of-title  applicant  claims  that 
valuable  improvements  have  been  constructed,  and  an 
investigation  reveals  that  the  only  improvements 
existing  at  the  time  the  application  was  filed  were 
an  abandoned  oil  well  and  certain  roads  or  trails 
providing  access  to  the  property,  the  application  was 
properly  rejected  for  failing  to  satisfy  the  require- 
ment for  valuable  improvements. 

Gladys  Lomax.  75  IBLA  89  (Aug.  11,  1983) 


Good  faith  as  that  term  is  used  in  the  Color  of 
Title  Act,  43  U.S.C.  *  1068  (1982),  requires  that  a 
claimant  and  his  predecessors  in  interest  reasonably 
believe  that  no  defect  exists  in  the  title  to  the  land 
claimed.   The  Department  may  consider  whether  a  claim- 
ant's belief  was  unreasonable  in  light  of  the  facts 
actually  known  or  available  to  the  claimant  or  a 
predecessor . 


Lawrence  T.  Abraham  et  al. 
1934)"_~ 


82  IBLA  285  (Aug.  31, 


To  establish  a  class  1  color-of-title  claim,  made 
under  the  Color  of  Title  Act,  claimed  improvements  must 
enhance  the  value  of  the  land. 


Pedro  A.  Suazo.  Eleanor 
1983) 


-Suazo.  75  IBLh    212  (Aug.  23, 


To  establish  a  class  1  color-of-title  claim,  made 
under  the  Color  of  Title  Act,  claimed  improvements 
must  enhance  the  value  of  the  land.   A  one-lane  dirt 
road  that  passes  through  the  applied  for  tract  as 
access  to  adjacent  land  cannot  be  considered  a  valu- 
able improvement. 

Halcglm_Ci_6_Helena_«i_Huslon,  80  IELA  53  (War.  29, 
1984) 
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COLO B_OB_C Li IH_OF_TITLE— Continued 

IHPHOVEBEHTS — Continued 

Where  structures  on  land  sought  under  a  color-of- 
title  application  clearly  enhance  the  value  of  the  land 
for  uses  to  which  the  land  lay  properly  be  put,  such 
structures  constitute  improvements  of  land  within  the 
meaning  of  a  class  1  color-of-title  claim. 

Where  the  evidence  establishes  that  various 
structures  were  destroyed  by  agents  of  the  Federal 
Government,  the  Government  will  not  be  heard  to  argue 
that  such  structures  did  not  constitute  improvements 
within  the  meaning  of  the  Color  of  Title  Act,  absent  a 
compelling  showing  that  such  structures  did  not  enhance 
the  value  of  the  land  at  the  time  of  their  destruction. 


COBHDBICATICB  SITES 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  where  an  appellant  fails  to  dem- 
onstrate by  convincing  evidence  that  the  appraisal 
methods  used  by  the  Bureau  of  Land  Banagement  are  in 
error  or  that  the  charges  are  excessive. 

Pursuant  to  43  CFB  2802.1-7(3)  increased  charges 
may  not  be  imposed  retroactively,  but  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

J3I£s____S_ith,  46  IEIA  233  (Bar.  27,  1980) 


The  planting  of  seedlings  and  the  thinning  and 
pruning  of  coniferous  trees  are  not  acts  of  cultivation 
under  the  Color  of  Title  Act  but  rather  the  placement 
of  improvements  on  the  land. 

The  appraised  market  value  of  a  parcel  of  land 
sought  under  the  Color  of  Title  Act  is  properly 
adjusted  to  subtract  the  value  of  the  applicant's 
improvements.   The  amount  properly  deducted,  however, 
is  not  controlled  by  the  applicant's  expenditures,  but 
rather  is  dependent  upon  the  enhancement  in  value  to 
the  tract  created  by  such  improvements. 

BgBi°n_£i_£32i£ »  83  IBLA  107  (Oct.  5,  1984) 


In  order  to  establish  a  class  1  color-of-title 
claim,  the  claimed  improvements  to  the  land  must  have 
existed  on  the  land  at  the  time  the  application  was 
filed,  and  must  enhance  the  value  of  the  land.   The 
lack  of  valuable  improvements  will  not  be  fatal  to  the 
application  if  the  applicant  can  prove  sufficient  cul- 
tivation of  the  land. 

Richard  P.  Bontoya,  Garrett  B.  Quintana.  Vernon  0. 
Hielson,  John  G.  Romero.  Wary  Ann  Romero,  8U  IBLA  52 
(Bov.  29,  1984) 


"Fair  market  value."   Under  the  Federal  Land 
Policy  and  Banagement  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a  grantee 
must  pay  fair  market  value  for  a  right-of-way  on  public 
land.   "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a  knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a  knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  from  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Banagement 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

I_i_U_Ser v _____ I nc. ,  48  IBLA  233  (June  17,  1980) 


In  order  to  establish  a  class  1  color-of-title 
claim,  an  applicant  must  prove,  among  other  require- 
ments, that  valuable  improvements  have  been  placed  on 
the  land  or  that  some  part  of  the  land  has  been  reduced 
to  cultivation. 

Fel ___________ ,  84  IBLA  182  (Dec.  19,  19814) 


PRIVITY 

Acquiring  title  to  Federal  lands  by  tax  deed  from 
a  local  state  authority  that  mistakenly  believes  it  has 
title  to  the  lands  initiates  a  new  title  for  the 
purposes  of  determining  when  possession  under  color  of 
title  commenced.   There  is  no  privity  between  the 
person  acquiring  the  tax  deed  and  any  previous  owner. 

Istate_of ________________ ,  71  IBLA  160  (Mar.  10,  1983) 


Acquiring  title  to  Federal  lands  by  tax  deed  from 
a  local  authority  that  mistakenly  believes  it  has  title 
to  the  lands  initiates  a  new  title  for  the  purposes  of 
determining  when  possession  under  color  of  title  com- 
menced.  Thus,  a  tax  deed  is  sufficient  to  support  a 
claim  of  title  if  held  by  claimants  or  their  predeces- 
sors at  the  beginning  of  the  20-year  period  for  class  1 
claims. 


"Fair  market  value."   Onder  the  Federal  Land 
Policy  and  Banagement  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a  grantee 
most  pay  fair  market  value  for  a  right-of-way  on  public 
land.   "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a  knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a  knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  from  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

The  relevant  regulation,  43  CFB  2802.1-7  (d),  does 
not  absolutely  prohibit  acceptance  of  partial  payments 
of  past  due  rentals  in  all  circumstances. 

l°Eibwestern_Color_do  Broadcasting  Co. ,  49  IBLA  23 
(July  15,  1980)""" 


Paul  Marshall  et  al. 


12  IBLA  298  (Aug.  31,  1984) 
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COMMUNICATION  SITES — Continued 


COMMUNICATION  SITES — Continued 


Comparison  of  the  subject  communications  site 
right-of-way  with  other  similar  sites  under  lease  is 
an  appropriate  appraisal  method  for  determining  fair 
market  value  when  current  and  reliable  rental  data  for 
coaparable  sites  is  available. 

Appraisals  of  rights-of-way  for  communications 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  appellant  fails  to  show  by  convincing  evidence  that 
the  charges  are  excessive. 

2Siaht_ii_2!iMei •    55  IBLA  218  (June  18,  1981) 


Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  iiproper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

ABerican_Tele£hgne_and_Teleara£h_Cgi,  57  IBLA  215 
7iug.  277  1981) 


Under  the  Uniform  Appraisal  Standards  for  Federal 
Land  Acquisitions  (1973) ,  evidence  of  sums  paid  by  con- 
demning authorities  for  similar  properties,  regardless 
of  whether  condemnation  proceedings  have  begun,  is  inad- 
missible to  determine  the  fair  market  value  of  a  partic- 
ular property. 

Where  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in  accor- 
dance with  accepted  appraisal  procedures  and  the  lessee 
contends  that  the  rental  is  excessive,  the  burden  is 
upon  the  lessee  to  prove  by  positive,  substantial  evi- 
dence that  the  appraisal  is  in  error.   However,  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
natter  will  be  remanded  for  reconsideration. 


The  requirement  of  43  CFR  2802.1-7  (e)   (1979),  for 
notice  and  opportunity  for  a  hearing,  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
Circle,  L,  Inc..  36  IBLA  260  (1978). 


American  Telephone  S  Teleqrap h  Co . 
(Feb.  11,  1982) 


61  IBLA  343 


Mountain  States  Telephone  &  Telegraph  Co..  6U  I  EL  A  16a 
(May  25,  1982) 


Onder  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1761(a)   (1976),  an  application  for 
a  communication  site  right-of-way  may  be  accepted  or 
rejected  by  the  Secretary  or  his  duly  authorized  repre- 
sentative at  his  discretion.   The  standard  for  review 
of  a  decision  rejecting  an  application  is  whether  the 
decision  represents  a  reasoned  analysis  of  pertinent 
factors  with  due  regard  for  the  public  interest.   Where 
the  record  does  not  support  BLM's  decision  to  reject 
the  application,  as  amended  by  subsequent  negotiations, 
it  will  be  remanded  for  further  review. 

In  connection  with  an  application  under  FLFHA  for 
a  communications  site  right-of-way,  BLM  may  properly 
consider  site-related  technical  questions,  such  as 
whether  and  to  what  degree  operation  of  an  FH  broad- 
casting station  will  result  in  radio  interference  with 
existing  uses  of  the  site. 

£ei£S  ri  ne_Broadca  stina_Co.. ,  62  IBLA  133  (Mar.  4,  1982) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

Francis_H._Gif ford,  62  IBLA  393  (Mar.  24,  1982) 


Denver  and  Rio  Grande  Western  Railroad  Co. 
(Sept.  15,  1981) 


58  IBLA  4 


While  the  requirement  of  43  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc..  36  IBLA  260 
(1978)  . 

American  Telephone  and  Telegraph  Co.  (On  Reconsidera- 
li°nl»  59  IBLA  343  (Nov.  57  1981) 

Bell_Telep_hone_Co._of_Nevada,  63  IBLA  9  (Mar.  25,  1982) 


Under  43  CFR  2802.1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

While  the  requirement  of  43  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle_Lx_Inci,  36  IELA  260 
(1978)  . 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Bona ld_R ._Clar k ,  70  IBLA  39  (Jan.  10,  1983) 


Under  43  CFR  2802.1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  procedure 
A  BLM  decision  informing  appellant  of  its  right  to  file 
a  request  for  a  hearing  with  the  Board  of  Land  Appeals 
after  BLM  has  determined  the  rental  does  not  meet  the 
requirements  of  43  CFR  2802.1-7  (e)   (1979). 

While  the  requirement  of  43  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  tasic  procedural 
parameters  set  forth  in  Circle  L,  Inc. ,  36  IBLA  260 
(1978)  . 

fiiii-S teel_Cgr£. ,  71  IBLA  88  (Feb.  24,  1983) 


COMMUNICATION  SITES — Continued 


COMMUNICATION  SITES — Continued 


Under  43  CFR  2802.1-7(e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  nay  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  43  CFR  2802.1-7  (e)  (1979),  for 
notice  and  opportunity  for  a  hearing  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
Circle.L^JnCi,  36  IBLA  260  (1978). 

Where  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  but  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideration. 

Denver  t    Bio  Grande  Western  Railroad  Co.,  71  IBLA  352 
(Mar.  26,  1983) 


The  preferred  method  for  appraising  the  fair 
market  value  of  nonlinear  rights-of-way,  including 
microwave  transmission  sites,  is  the  comparable  lease 
method  of  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  other 
leased  sites. 

Where  either  the  comparable  lease  or  comparable 
sale  method  is  used  to  ascertain  fair  market  value  of  a 
communications  site,  such  method  automatically  includes 
consideration  of  residual  damages  and  benefits;  there- 
fore, the  "before  and  after"  test  cannot  properly  be 
applied  in  conjunction  with  either  method. 


appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Mountain  States  Telephone  6  Telegraph  Co..  80  IELA 
128  "(Apr.  5,~1964) 


An  appraisal  of  fair  market  rental  for  a  communi- 
cation site  right-of-way  will  not  be  set  aside  on 
appeal  if  an  appellant  fails  to  show  error  in  the 
appraisal  methods  used  or  fails  to  show  by  convincing 
evidence  that  the  charges  are  excessive. 

Southern_California_Gas_Coi,  81  IBLA  358  (June  27,  1984) 


Under  43  CFR  2802.1-7(e)  (1974),  which  provided 
that  charges  for  use  and  occupancy  of  a  right-of-way 
■ay  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  4, 
1911,  as  amended,  43  U.S.C.  «  961  (1976),  and  has  not 
been  conformed  to  Title  v  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  $*  1761-1771 
(1982)  . 

Where  ELM  appraises  a  parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
4  1713  (1982),  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

£°iS_Industriesx_Inci,  82  IBLA  289  (Aug.  31,  1984) 


American  Telephone  E  Telegraph  Co.  et  al. 
Inov.  14,  1983) 


77  IBLA  110 


The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparable  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  between  the  subject  sites  and  other  leased 
sites. 

Mountain_S^ates_Tele£hone_6_Tele2raj>h_CCK,    7  9    IBLA    5 
(Feb.~2,    1984) 


Where  BLM  has  determined  the  fair  market  rental 
values  of  a  communications  site  right-of-way  in  accor- 
dance with  accepted  appraisal  procedures  but  on  appeal 
the  grantee  presents  a  summary  of  evidence  that,  if 
proven,  would  establish  that  the  charge  is  excessive, 
the  matter  will  be  referred  for  a  hearing  at  the  BLM 
State  Office  in  accordance  with  the  basic  procedural 
standards  set  forth  in  Circle_Li_Inci,  36  IBLA  260 
(1978)  . 


£2l2IiS2lUtg_IISCtric_Asslni 
1984) 


Inc. 


79  IBLA  53  (Feb.  9, 


Where  the  BLM  granted  a  communications  site 
right-of-way  pursuant  to  the  Act  of  Mar.  4,  1911,  as 
amended,  43  U.S.C.  %    961  (1976),  subject  to  future 
appraisal,  collection  of  a  rental  deposit  at  the  ti«e 
of  the  grant  with  a  later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a  prohibited  imposition  of  a 
retroactive  rental. 


CONFIDENTIAL  INFORMATION 
(See  also  Administrative  Procedure:  Public  Information, 
Public  Records — if  included  in  this  Index.) 

"Proprietary  information."   Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  do 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  would 
inhibit  the  Government's  ability  to  obtain  this  type 
of  information  in  the  future  resulting  in  a  substantial 
detrimental  effect  on  a  Government  program.   Internally 
generated  Governmental  decisions  and  information  are 
not  proprietary. 

Southern  Unicn  Exploration  Co..  51  IBLA  89  (Nov.  5, 
1980) 


"Proprietary  information."   Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  do 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  would 
inhibit  the  Government's  ability  to  obtain  this  type 
of  information  in  the  future  resulting  in  a  substan- 
tial detrimental  effect  on  a  Government  projram. 
Internally  generated  Governmental  conclusions  and 
information  are  not  generally  proprietary. 

£raia_l2i so n ,  82  IBLA  294  (Aug.  31,  1984) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
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CONSTITUTIONAL^ AH 

GENERALLY 

Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a  proper  forum  to  decide 
whether  or  not  the  mining  claisis  recordation  provisions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

iiice_ Ei_Dee tz ,  48  IBLA  59  (May  29,  1980) 

ib.ner_Weed,  50  IBLA  141  (Sept.  26,  1980) 

William_Oi_Bahny,,  56  IBLA  190  (July  20,  1981) 

§lli£lSi_Sl!OS£§°fli_Duane_R_._Thompson,  57  IBLA  154 
(Aug.  25,  1981)" 

Petro-Lewis  Corp.,  Partnership  Properties  Co.,  57  IBLA 
300~(Aug.  31,  1981) 


£fii!STITUTICJ!AL_LAW — Continued 
GENERALLY — Continued 

".aine.Cook.  58  IBLA  350  (Oct-  19,  1981) 

Edgar  H.  Cook.  Harlene  Cook.  58  IBLA  358  (Oct.  20, 
1981) 

l£Lt?IEii§e_Binesi_Inci,  58  IBLA  372  (Oct.  20,  1981) 

Conoco^ Inc.,  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 

James  G.  Robinson  et  al.,  60  IBLA  13U  (Nov.  24,  1981) 

Il_£l£iian_Sil_Co.x_Inc. ,  62  IBLA  146  (Mar.  5,  1982) 

2i^_Jiiin^£ed_Gold_ninin3_Coi,  63  IBLA  56  (Mar.  30,  1982) 

Olive_M._Stirland,  65  IELA  363  (July  20,  1982) 

Janes  D.  Ross.  Maria  J.  Ross.  72  IBLA  395  (May  5,  1983) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  not  the  proper 
forum  to  decide  whether  or  not  the  recordation  of  min- 
ing claims  provisions  of  the  Mining  in  the  Parks  Act, 
90  Stat.  1312,  16  U.S.C.  i    1907  (1976),  are 
constitutional. 

Elden_Ai_LeRgix_Dorothi_A._LeRoj,  U9  IBLA  320  (Aug.  20, 
1980) 


The  Interior  Board  of  Surface  Mining  and  Recla- 
mation Appeals  is  not  the  proper  forum  to  consider 
the  constitutionality  of  regulations  promulgated  by 
the  Secretary. 


Amanda_Coal_Coi,  2  IBSMA  395  (Dec.  22,  1980) 


37  I.D.  643 


The  Department  of  Interior,  as  agency  of  Executive 
Branch  of  Government,  is  not  the  proper  forum  to  decide 
whether  or  not  the  recordation  provisions  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976  relating 
to  mining  claims  are  constitutional. 

23Eii!!_Ei_fir2S!!i_I°£S_!3i_Sl0HB»  52  IBLA  44  (Jan.  6, 
1981) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  torua  to  decide  whether  or  not  the  Federal  Land 
Policy  and  Management  Act  of  1976  is  constitutional. 

L°¥.§iI_ii_Eatten,  52  IBLA  299  (Feb.  10,  1981) 

SH3h_Ai_ Johnson,  54  IBLA  144  (Apr.  17,  1981) 

Madison_Di_Locke_et_ali,  65  IBLA  122  (June  25,  1982) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

Ly.nn_Keith,  53  IBLA  192  (Mar.  17,  1981)      88  I.D.  369 

Iahei_Grou£_Minesi_Inc.,  58  IBLA  88  (Sept.  24,  1981) 

M£its3_States_Ener32_Corp._et_ali,  58  IBLA  159 
(Sept.  28,  1981) 

2aX_ Ai_fli.l i!>e «s ,  58  IBLA  246  (Oct.  6,  1981) 

fi!iEert_Thorne,  58  IBLA  319  (Oct.  16,  1981) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

£iiiia»_*dolph_Yonkee_et_al.,  54  IBLA  2  32  (Apr.  27, 
1981)" 

fl3IiSli_i!iSi£a_Coii_Bilf ord_Fi_Hontao«erj,  56  IELA  236 
(July  22,  1981)" 

J°hn_Mur£hi_1  Walter_£.  Henderson,  58  IBLA  75  (Sept.  22, 
1981) 

iitaii!i5_ihite,  62  IBLA  215  (Mar.  10,  1982) 


Like  other  entities  of  the  executive  branch  of 
the  Federal  Government,  the  Board  of  Land  Appeals  is 
not  empowered  to  adjudicate  the  constitutionality  of  a 
statute.   That  is  the  province  of  the  judicial  system. 

David  and  jioirdon_porejnus,  61  IELA  367  (Feb.  17, 
1982) 


The  Boards  of  Appeals  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  duly 
promulgated  Departmental  regulations  invalid  or  uncon- 
stitutional . 

Garrett  Connoyichnah  y.  Acting  Area  Director,  Anadarko 
Area  Office.  Bureau  of  Indian  Affairs.  9  IEIA  179 
(Feb.~19,  1982""  89  I.D.  71 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  not  the  proper 
forum  to  determine  the  constitutionality  of  a  statute 
enacted  by  Congress. 

Istate_of JarI^artin_Mat_aes_Andrew_Ca_y.e,  9  IEIA  196 
(MarT  15,  1982) 


The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordaticn  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

Sidnej_0i_Smith,  62  IBLA  378  (Mar.  24,  1982) 

25li_ Reserve_M in ing^_ Inc. ,  63  IBLA  266  (Apr.  19,  1982) 
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CONSTITUTION AL_LAW--Cont inued 

GENERALLY — Continued 

Federal  statutes  governing  mineral  leasing  on  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therewith 
for  purposes  of  determining  the  first-qualified  offeror 
for  a  Federal  oil  and  gas  lease. 

LSH J_Ej£ lor  a t ion_Gr ou£ ,  63  IBLA  42  (Bar.  30,  1982) 

LSM  J_E  xp_  lor  a  tion_Gro  up. ,  74  IBLA  185  (July  18,  1983) 

LIS.Associates^InCi,  74  IBLA  192  (July  IB,  1983) 


The  Department's  mining  claim  filing  regulation 
providing  for  filing  of  information  by  owners  of  unpat- 
ented mining  claims  on  public  domain,  and  providing 
consequences  for  failing  to  file,  does  not  violate  any 
provision  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976). 

Francis_Skaw_et_alir  63  IBLA  235  (Apr.  19,  1982) 


Where  the  entire  mineral  estate  underlying  all  or 
a  portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a  private  corporation, 
the  mineral  estate  is  a  "vested  right"  as  distinguished 
in  public  law  terminology  from  a  "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.   It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

5 a n t a_Fe_Pacif ic_ R a i lr oad_CO;. ,  64  IBLA  27  (May  6,  1982) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  a  statute  enacted  by 
Congress  is  constitutional. 

United  States  v.  Imperial  GoldJL_Inci,  64  IBLA  241 
(May  28,  1982) 

ISSOj^Petroleun^Corri^ ,  65  IBLA  99  (June  24,  1982) 

L._Li_ Anderson,  69  IBLA  304  (Dec.  23,  1982) 


Where  a  statute  limits  the  Department's  authority 
to  consider  contests  between  rival  mining  claimants, 
the  Department  has  no  authority  to  consider  favorably 
an  argument  that  it  is  a  denial  of  equal  protection  to 
recognize  the  right  of  a  nonmineral  claimant  to  contest 
a  mining  claim  while  denying  such  an  opportunity  to  a 
rival  mining  claimant. 

Gold  Depository  S  Loan  Co.,  Inc.  v.  Mary  Erock  et  al.. 
69  IBLA  194  (Dec.  15,~1982) 


The  Interior  Board  of  Surface  Mining  and  Reclama- 
tion Appeals  is  not  the  proper  forum  to  decide  consti- 
tutional issues. 

2°beI_Bartlej,  4  IBSMA  219  (Dec.  17,  1982)  89  I.D.  628 


CONSTITUTIONAL  LAW — Continued 


GENERALLY — Continued 


The  Board  of  Indian  Appeals  does  not  have 
authority  to  declare  a  duly  promulgated  Departmental 
regulation  invalid  or  to  declare  an  act  of  Congress 
unconstitutional. 

Diane  Zarr  v.  Acting  Deputy  Director,  Office  of  Indian 
Ed_uca_tion_  Programs,  11~IEIA  174  (Apr.  21,  1983)" 

90  I.D.  172 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  a  statute  enacted  ty 
Congress  is  unconstitutional. 

J°se£h_A._Barnes  et_aU,  78  IBLA  46  (Dec.  13,  1983) 

90  I.D.  550 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  without  author- 
ity to  waive  requirements  imposed  by  statute. 

Jer.aId_J.i_  Waters,  78  IBLA  387  (Jan.  31,  1984) 


A  state  retains  extensive  jurisdiction  over 
Federal  lands  within  its  boundary,  tut  Congress  is 
authorized  tc  enact  legislation  regarding  the  use  and 
occupancy  of  the  Federal  lands.   Provisions  of  state 
law  regarding  abandonment  of  a  right-of-way  within  a 
reclamation  withdrawal  must  recede  where  implementation 
thereof  would  interfere  with  the  effort  of  reclamation 
officials  to  operate  and  maintain  reclamation  facili- 
ties as  directed  by  Act  of  Congress. 

____________I_____»  5  OHA  286  (Mar.  16,  1984) 


While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.   The 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.   The  Department  is 
bound  to  follow  those  provisions. 

___X.__________________.  82  IELA  89  (July  17,  1984) 


DUE  PROCESS 

Timely  appeal  to  the  Board  of  land  Appeals  sus- 
pends the  effect  of  a  Bureau  of  Land  Management  deci- 
sion pending  outcome  of  the  appeal.   Due  process  does 
not  require  notice  and  a  prior  right  to  be  heard  in 
every  case  where  an  individual  may  be  deprived  of  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  becomes 
final. 

_______________ .  46  IBLA  12  (Feb.  20,  1980) 


Due  process  does  not  require  notice  and  a  prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

_I_____.__°£__'_____J!___________2___'_'_i»  U7  IELA  272 

(May  13,  198C) 

«ax_Weiss,  49  IBLA  332  (Aug.  25,  1980) 

__°_______I_______e_______.  50  IELA  280  (Oct.  6,  1980) 


__________________ —  Con  t  i  nued 

DUE  PROCESS — Continued 
_____________ .  54  IBL*  a  (Apr.  6,  1981) 

____________________»  80  1BLA  28  (Mar.  28,  1981) 

____________________ ,  84  IBLA  166  (Dec.  19,  1984) 


Due  process  consists  of  notice  and  an  opportunity 
for  hearing.   Although  the  contestee  in  a  Government 
contest  proceeding  under  the  Administrative  Procedure 
Act  has  a  right  to  be  represented  by  counsel,  due  pro- 
cess does  not  require  that  the  Department  of  the 
Interior  hold  a  second  hearing  because  appellant  did 
not  avail  himself  of  that  right  at  the  first  hearing. 

United  _tate__v___ac___c_ean,  50  IBLA  290  (Oct.  7,  1980) 


Due  process  does  not  require  notice  and  a  prior 
right  to  be  heard  in  every  case  where  an  individual 
may  be  deprived  of  property  so  long  as  the  individual 
is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becomes  final. 

Northwest  Explorations.  Inc..  52  IBLA  87  (Jan.  12, 
198l7  ~  88  I.D.  31 

_£_______ ______ t ,  52  IBLA  273  (Feb.  6,  1981) 

James  G.  Robinson  et  al..  60  IBLA  134  (Nov.  24,  1981) 

Robert  J.  King,  L.  K.  Hollenbeak,  72  IBLA  75  (Apr.  12, 
i983)~~ 


Due  process  does  not  require  notice  and  a  right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  may  be  deprived  of  property  so  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

John  C.  and  Martha  W.  Thomas  d.b.a. _________ Mining 

Co_,  53  IBLA  182  (Mar.  17,  1981) 

_______________________ »  58  IBLA  88  (Sept.  24,  1981) 

_______________«  58  IBLA  246  (Oct.  6,  1981) 

_____________»  58  IBLA  319  (Oct.  16,  1981) 

_______________________  58  IBLA  372  (Oct.  20,  1981) 

______S________.  60  IBLA  284  (Dec.  17,  1981) 

________________________»  62  IBLA  146  (Mar.  5,  1982) 

_I__Ii______________2i______»  63  IBLA  56  (Mar.  30,  1982) 

Due  process  does  not  require  notice  and  a  right  to 
a  prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

M________°_____, .  54  IBLA  144  (Apr.  17,  1981) 

1! _____ n_p.i_Locke._e t_a 1_  ,  65  IBLA  122  (June  25,  1982) 

_______°_i__2_.  71  IBLA  380  (Bar.  29,  1983) 

Phi  1  ________ aier ,  74  IBLA  1  (June  21,  1983) 


CONSTITUTIONAL  LAW — Continued 


DUE  PROCESS--Continued 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
initial  Bureau  of  Land  Management  decision,  adverse  to 
him,  becomes  final.   Appeal  to  this  Board  satisfies  the 
due  process  requirements. 

____________  56  IBLA  217  (July  22,  1981) 


Mining  claimants  who  have  not  complied  with  the 
recordation  requirements  of  sec.  314  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  have  no  due 
process  right  to  an  evidentiary  hearing  before  the 
Department  of  the  Interior  to  show  that  their  actual 
intent  not  to  abandon  rebuts  that  section's  conclusive 
presumption  of  abandonment,  since  the  Department  is 
duty-bound  to  enforce  the  conclusiveness  of  the 
statute's  presumption  whenever  noncompliance  has 
occurred,  and  any  such  hearing  would  be  valueless. 

_____________________•  Henderson,  58  IBLA  75  (Sept.  22, 

1981) 


Mining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a  matter  of  law,  and  no  property  rights  are  created 
thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a  decision  holding 
that  such  claims  are  invalid. 

____ __________ •    58  IBLA  385  (Oct.  21,  1981) 

_________________ i____id__,  73  IBLA  16  (May  5,  1983) 

______________»  75  IBLA  87  (Aug.  11,  1983) 

Shiny.  i  Rock  _inin__Co___ (On  Reconsideration),  77  IBLA 

261  (Nov.  30T  1983) 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claim  will  afford  the  mining 
claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 

_________________________________»  59  IBLA  326 

"(Nov.  57  1981) 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  of  Land  Management  decision  becomes 
final.   Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

Francis  Skaw  et  al. .  63  IBLA  235  (Apr.  19,  1982) 


An  application  for  an  oil  and  gas  lease  is  a  mere 
hope  or  expectancy  and  where  a  party  has  no  property 
interest  of  which  it  may  be  deprived  there  can  be  no 
failure  of  Constitutional  due  process. 

_lte__0il_Co__.,  73  IBLA  73  (May  17,  1983) 
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An  organization  which  received  funding  under  the 
Indian  Child  Welfare  Act  during  one  fiscal  year  has  no 
right  to  continued  funding  during  a  subsequent  fiscal 
/ear.  There  is  no  analogy  between  the  termination  of 
welfare  benefits  without  a  hearing  and  the  expiration 
of  a  grant  under  its  own  terms. 

Nat ______________ for _ Con _______ Act ________ e_ut_ 

Assistant  Secret ar /--Indian  Affairs (Operations) . 

II  IBIA  214  (July  1,  1983)  ~  90  I.D.  283 


Due  process  does  not  require  notice  of  a  right  to 
a  prior  hearing  in  every  case  where  an  individual  nay 
be  deprived  of  an  asserted  property  right  so  long  as 
the  individual  is  given  notice  and  an  opportunity  to  be 
heard  before  the  deprivation  becomes  final. 

J2hn_D____c_er_et__l_,  75  IBLA  128  (Aug.  15,  1983) 


C0_TE_T__A_____0T_S_S— Continued 

GENERALLY — Continued 

rather  had  expressly  acknowledged  the  existence  of  the 
leasehold. 

l»eLlI!_ *I§A3_ der ,  <»5  IBLA  28  (Jan.  14,  1980) 


The  right  of  appeal  is  limited  to  a  party  to  a 
case  adversely  affected  by  a  decision  of  the  Bureau  of 
Land  Management,  and  an  appeal  from  a  timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a  protest.   However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Board,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Board  will  consider  the 
matter  on  its  merits. 

Juli£_ldams____al_ .  *<5  IBLA  252  (Feb.  U,  1980) 


Where  one  serving  as  the  mayor  of  a  city  and 
village  corporation  president  receives  actual  notice  of 
and  participates  in  a  Native  allotment  contest  proceed- 
ing in  which  the  city  and  village  assert  an  interest, 
there  is  no  denial  of  due  process  as  to  appellant  city 
and  village. 

_illa_e___Ci___Council_of_Ale_n__i_J 

Lawren____u__h___S__ (On  Reconsideration) ,  80  IBLA 

221~(Apr~30,  1984) 


With  respect  to  a  known  party  claiming  a  property 
interest  adversely  affected  by  a  decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650.7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a  30-day  appeal 
period  from  date  of  service.   Where  such  a  party  files 
a  notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 
that  decision  in  the  Federal  _e_ister,  it  is  error  for 
the  Bureau  of  Land  Management  to  dismiss  the  appeal  as 
unt  imely . 

Ggodnews  Bay  Mining  Co.  et  al..  81  IBLA  1  (May  ID, 
198u7~" 


Due  process  requirements  are  met  so  long  as  notice 
is  given  and  an  opportunity  to  be  heard  is  granted 
before  deprivation  of  property  becomes  final. 

Ci_i_e__  for  the  Preservation  of  Knox  County,  81  IBLA 
209  (June",  1984) 


CONTESTS  .AND,  PROTESTS 
(See_a__o  Administrative  Procedure,  Rules  of  Practice — 
if  included  in  this  Index.) 

GENERALLY 

Where  BLM  classifies  a  4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a  lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  protest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a  matter  of 
law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6  years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  Hay  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lac*  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a  decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a  period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a  direct  appeal  on  the  question  of 
whether  a  Government  contest  should  issue. 

State  of  Alaska  Vj.Earl  Gt  .  Patterson ,  4  6  IBLA  56 
(Feb.  2  27  198  0) 

State_o_ _____ k_ ,  48  IBLA  229  (June  17,  1980) 


Where  a  Government  contest  complaint  against  a 
mining  claim  contains  charges  which,  if  proved,  would 
render  the  claim  invalid,  and  the  contestee  fails  to 
file  an  answer  to  the  complaint  in  accordance  with 
Departmental  regulations,  the  allegations  of  the  com- 
plaint will  be  taken  as  admitted  by  the  contestee,  and 
the  claim  is  properly  declared  null  and  void.   The  Sec- 
retary is  without  authority  to  waive  the  regulations  to 
permit  the  late  filing  of  an  answer. 

Unii£d_S_a________a____e_in_er,  "6  IBLA  76  (Feb.  22, 

(1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fcr  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
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the  lative.   Bather,  it  Bay  initiate  the  private  con- 
test within  the  tiae  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLR,  after  it  becoaes  final,  to 
the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  lative's  application  is  deficient  it 
will  order  the  institution  of  Governaent  contest  pro- 
ceedings, but  if  it  finds  the  allotaent  application  ac- 
ceptable, it  will  order  the  allotaent  issued,  all  else 
being  regular. 

State  of  Alaska  v.  Elsie  John.  46  IBLA  137  (Bar.  19, 

1980)" 

State  of  Alaska  v.  Daniel  Jiaaie. Bertha  A.  Williams , 

48  IBLA  370  (July  11,  1980) 

State  of  Alaska  v.  Cora  John  Saith.  50  IBLA  6 
(Sept.  5,  1980) 


Where  Bureau  of  Land  Ranageaent  determines  that  an 
application  for  a  Native  allotaent  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Ranageaent  should  initiate  a  contest 
proceeding  pursuant  to  43  CPR  4.151  to  4.452-9. 


Estate  of  Guy  C.  Groat. 
(Har.  21,  1980) 


Violet  Boehl.  46  IBLA  165 
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is  a  conflict  between  an  application 
Alaska  to  select  land  under  the  State- 
application  by  an  Alaska  Native  for  al- 
he  Act  of  Ray  17,  1906,  and  it  appears 
f  Land  Ranageaent  that  the  Native  appli- 
e  requirements  for  patent,  upon  notifi- 
tate,  it  has  an  election.   The  State  may 
ate  contest  proceeding  during  the  tiae 
rove. lack  of  qualification  of  the  Ha- 
ate  aay  await  final  decision  froa  BLR 
to  this  Board. 


State  of  Alaska  v.  Dora  David  and  Cathy  Dick,  46  IBLA 
177  (Har.  21,~1980) 


A  Native  allotaent  applicant  who  is  a  minor  is  not 
precluded  froa  establishing  use  and  occupancy  of  the 
land  applied  for.   However,  such  use  and  occupancy  oust 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.   The  question  of  a 
14-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a  contest  proceeding. 

lieanoE-fli-JJood .  "6  IBLA  373  (Apr.  8,  1980) 
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State  of  Alaska  v.  Hoses  Chythlook.  47  IBLA  249 
(Bay  13,  1980) 


Failure  to  file  a  tiaely  answer  to  a  aining  claia 
contest  coaplaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearing. 

Onited  States  v.  Bjlliaa  B.  Soren.  47  IBLA  226  (Hay  13, 
1980) 


Where  Bureau  of  Land  Ranageaent  deteraines  that  an 
application  for  a  Native  allotaent  is  invalid  because 
the  facts  are  not  as  stated  in  the  application.  Bureau 
of  Land  Ranageaent  should  initiate  a  contest  proceeding 
pursuant  to  43  CFR  4.451  to  4.452-9. 

Evan  Chqkwak.  47  IBLA  241  (Bay  13,  1980) 


Absent  a  patent  application,  the  dismissal  of  a 
contest  coaplaint  by  an  Adainistrative  Law  Judge  does 
not  establish  the  validity  of  the  claia,  but  aerely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requireaent,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affirma- 
tively establish  the  validity  of  a  claia. 

United  States  v.  George  C.  Hooker  et  al..  48  IBLA  22 
(Hay  27,  1980) 
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n  of  the  aining  claias  and  the  nearby  lands 
al  the  accomplishment  of  the  required  work, 
no  record  of  any  such  work  having  been  per- 
evidence  to  this  effect  would  be  sufficient 
a  prima  facie  case.   It  would  then  devolve 
Bant  to  show  by  a  preponderance  of  the 
g  evidence  that  he  has  substantially  coi- 
e  statute. 


State  of  Alaska  v.  Joan  H.,Hewhall.  47  IBLA  85 
(Apr.  21,  1980) 


In  a  Government  contest  proceeding  to  determine  the 
validity  of  a  mining  claia,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  aining  laws  through 
bis  compliance  therewith.   Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claia  rests  is  dis- 
covery, mode  of  location,  or  perforaance  of  assessaent 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

where  the  Government  contests  the  validity  of  a 
aining  claia  for  nonperf oraance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a  conclusion  that  the  claia  is  valid 
in  all  other  respects,  nor  aay  the  bringing  of  such  an 
action  be  treated  as  tantaaount  to  an  admission  by  the 
Governaent  that  "property  rights  in  the  claim  have  been 
established  by  the  Baking  of  a  valid  location." 

Onited  States  v.  Catlin  Bocae  et  al..  United  States  v. 

Exxon  Corp.  et  al..  Onited  States  v. Aidabelle  Erown 

et  al.,  48  IELA  267  (June  30,  1980)         ~87  I.D.  248 


The  aotivation  of  any  Government  agency  in  ini- 
tiating a  contest  against  mining  claias  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  mining  claias  and  not  of  others  in  the  same 
general  area  does  not  constitute  a  denial  of  due  pro- 
cess.  The  Board  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  deteraine  the  validity  of  mining 
claias  when  that  issue  is  presented  upon  appeal,  and 
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where  that  issue  is  so  presented,  lining  claias  prop- 
erly are  declared  nail  and  void  upon  a  showing  of  lack 
of  discover;  of  a  valuable  nineral  deposit  upon  the 
claias. 

United  States  v.  R.  H.  HacLauqhlip.  Christine 
SacLaughlin,  50  IBL*  176  (Sept.  30,  1980) 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  lining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5  O.S.C.  t  551  (1976). 

Dnited  States  y.  Hary  E.  Gray.  50  IBLA  209  (Sept.  30, 
1980) 


Due  process  consists  of  notice  and  an  opportunity 
for  hearing.   Although  the  contestee  in  a  Government 
contest  proceeding  under  the  Administrative  Procedure 
Act  has  a  right  to  be  represented  by  counsel,  due  pro- 
cess does  not  require  that  the  Department  of  the 
Interior  hold  a  second  hearing  because  appellant  did 
not  avail  himself  of  that  right  at  the  first  hearing. 

Onited  States  v.  Jack  HcLean.  50  IBLA  290  (Oct.  7,  1980) 


The  motivation  of  any  Government  agency  in  initi- 
ating a  contest  against  mining  claims  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claias  properly  are 
declared  null  and  void  upon  a  showing  of  lack  of  dis- 
covery of  a  valuable  mineral  deposit  upon  the  claims. 

United  States  v.  Leon  R.  Whitney.  Cesar  T.  Hernandez , 
5l"lBLA  73  (Oct.  31,  1980) 


COBTBSTS  ABD  PROTESTS-- Continued 

GEISBALLI — Continued 

where  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  establishing 
a  prima  facie  case  of  lack  of  discovery;  the  burden 
then  shifts  to  the  claiaant  to  overcoae  the  Govern- 
ment's showing  by  a  preponderance  of  the  evidence.   A 
priaa  facie  case  is  established  when  a  Government  min- 
eral examiner  testifies  that  he  examined  the  claim  and 
found  insufficient  evidence  of  the  discovery  of  a  valu- 
able mineral  deposit. 

Onited  States  v,  Leon  Hoyce  and  Thomas  Bokita.  59  IBLA 
268  (Oct.  29,~1981) 


A  contestee  in  Government  contests,  challenging 
the  validity  of  his  mining  claia  and  aillsite,  must 
file  answers  to  the  complaints  within  30  days  of  ser- 
vice, failing  which  BLH  properly  takes  the  truth  of  the 
allegation  in  the  complaints  as  admitted  without  a 
hearing. 

Hew  evidence  offered  on  appeal  after  BLH  has  ren- 
dered a  determination  that  a  mining  claim  is  null  and 
void,  following  the  cor.testee's  failure  to  answer  the 
contest  complaint,  may  be  considered  by  the  Board  only 
to  determine  if  BLH's  ruling  is  so  patently  erroneous 
that  there  should  be  further  inquiry  into  the  facts. 
Appellant's  unsupported  suggestion  that  there  might  be 
rich  ore  on  the  claim  does  not  justify  further  inquiry. 


United  States  v.  Anton  V.  Evalt.  62  IBLA  116  (Bar. 
1982) 


U. 


A  hoaestead  entryman  who  22  years  ago  received  a 
patent  with  a  reservation  of  a  material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-cf-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

State_of_ Alaska ,  62  IBLA  187  (Har.  9,  1982) 


A  sufficient  prima  facie  case  by  the  Government 
does  not  require  positive  proof  that  there  has  been  no 
discovery  made  or  that  the  mining  claim  is  nonmineral 
in  character.   Upon  the  Government's  presentation  of  a 
priaa  facie  case,  the  burden  shifts  to  the  claiaant  to 
prove  by  a  preponderance  of  the  evidence  that  he  indeed 
has  effected  a  discovery  of  a  valuable  mineral  deposit 
within  the  liaits  of  the  claia. 


United  States  v.  Graham  R.  Corns,  53  IBLA  5  (Feb. 
1981) 


26, 


At  any  tiae  prior  to  the  issuance  of  patent,  pro- 
test aay  be  filed  against  the  patenting  of  the  claia 
as  applied  for,  upon  any  ground  tending  to  show  that 
the  applicant  has  failed  to  comply  with  the  law  in  any 
matter  essential  to  a  valid  entry  under  the  patent  pro- 
ceedings.  Such  protest  cannot,  however,  be  sustained 
on  the  basis  of  the  protestants'  allegation  that  they 
are  the  owners  of  a  conflicting  claim  which  now  is 
deemed  abandoned  and  void  as  a  matter  of  law. 


Paula  Troester  Saraqoza  et  al . 
1981) 


53  IBLA  2tl     (Har.  19, 
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COBTESTS  AMD  PROTESTS— Continaed 

GEIERALLY — Continued 

hoaesite  in  Alaska  does  not  trigger  that  statutory 
■echanisa. 

Dnited  States  v.  Gerald  H.  Braniff  (On  Reconsideration) , 
65  IBLA  94  (June  23,  1982) 


It  is  proper  to  declare  unpatented  lining  claias 
null  and  void  without  a  hearing  where  the  answer  in  a 
private  contest  coaplaint  was  not  filed  in  accordance 
with  the  requireaents  set  out  in  43  CFR  4.450-6. 

£MUiBS.ee.trglejjg.go«.Y.»..B<>ivJ.P  6r44shaw_g_t_alJ, . 
66  IBLA  234  (Aug.  17,  1982) 


COITESTS  Alt)  PRQTBSTS— Continued 

GBRERALLI — Continued 

It  is  not  the  function  of  the  Board  of  Land 
Appeals  to  aake  an  inquiry  into  the  aotivation  of  any 
Governaent  agency  which  has  initiated  a  contest  against 
aining  claias.   The  fact  that  such  contest  challenges 
the  validity  of  certain  aining  claias,  and  not  of 
others  in  the  saae  general  area  does  not  constitute  a 
denial  of  due  process.   The  Board  of  Land  Appeals 
cannot  abnegate  its  responsibility  to  deteraine  the 
validity  of  aining  claias  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
aining  claias  properly  are  declared  null  and  void  upon 
a  showing  of  lack  of  discovery  of  a  valuable  aineral 
deposit  upon  the  claias. 

Dnited  States  v.  Lee  B.  Rj.ce,  Goldie  E.  Rice.  7  3  IBLA 
128  (Hay  23,  1983) 


In  an  oil  shale  aining  claia  contest,  the  Govern- 
aent bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  priaa  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claiaant 
to  overcoae  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonaent  and  lack  of  good 
faith  are  questions  of  intent,  the  Governaent  bears  the 
ultiaate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  aining  claias 
and  fails  to  show  clearly  that  these  claias  were  aban- 
doned, these  charges  are  not  sustained. 


United  States  v.  Heber  Oil  Co,.et,al, 
(Oct.  21,  1982) 


68  IBLA  37 
89  I.D. 


538 


Under  43  CFR  4.450-1,  a  private  contest  Bay  be 
brought  to  have  a  claia  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLB.   Because  coapliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Banageaent 
Act  of  1976,  43  U.S.C.  «  1744  (1976),  can  only  be 
resolved  by  the  records  of  BLB,  no  private  contest  say 
be  aaintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  aining 
claiaants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Departaent  to  decide  whether  one  claiaant  has  a 
better  right  to  a  claia  by  virtue  of  bis  relocation  of 
a  claia  following  a  rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Banageaent  Act  of  1976, 
43  U.S.C.  «  1744  (1976) . 

Rhere  a  statute  limits  the  Departaent's  authority 
to  consider  contests  between  rival  mining  claimants, 
the  Departaent  has  no  authority  to  consider  favorably 
an  argument  that  it  is  a  denial  of  equal  protection  to 
recognize  the  right  of  a  nonaineral  claimant  to  contest 
a  mining  claia  while  denying  such  an  opportunity  to  a 
rival  mining  claimant. 


Gold  Depository  S  Loan. Co., 
69  IBLA  194  (Dec.  15,  1982) 


Inc. 


Hary  Brock  et  al.. 


Rhere  the  owner  of  an  interest  in  a  aining  claia 
dies  prior  to  the  filing  of  a  contest  complaint  against 
the  claim,  service  of  the  coaplaint  Bust  be  Bade  on  the 
claiaant's  heirs,  or  any  adjudication  following  froa 
the  coaplaint  does  not  affect  the  interest  held  by  the 
heirs. 

United  States  v.  Joseph  Laczkowski  6  Eula  G.  Jones 
J«ontneyl,  71  IELA  364  (Bar.  28,~1983) 


Jurisdiction  over  disputes  between  rival  aining 
claiaants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Departaent  to  decide  whether  one  claiaant  has  a 
better  right  to  a  claia  by  virtue  of  his  relocation  of 
a  claia  following  a  rival  claiaant's  alleged  failure  to 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Banageaent  Act  of  1976, 
43  D.S.C.  »  1744  (1976)  . 

lfi£2_§er vices ,  73  IBLA  374  (June  15,  1983) 


BLB  aay  not  summarily  dismiss  a  private  contest 
coaplaint  against  a  hoaestead  entry  for  failure  to 
file  with  BLB  proof  of  service  on  the  contestee  within 
30  days  of  service,  as  required  by  43  CFR  4.450-3, 
where  the  evidence  indicates  that  the  contestant 
actually  served  the  coaplaint  and  the  contestant  files 
proof  of  such  service  on  appeal. 

BLB  aay  not  dismiss  a  private  contest  complaint 
against  a  hoaestead  entry  for  failure  to  offer  reasons, 
not  a  aatter  of  public  record,  in  accordance  with 
43  CFR  4.450-1,  where  the  coaplaint  alleges  failure  to 
establish  a  residence  within  6  aonths  after  the  date  of 
entry,  as  required  by  43  CFR  2567.5(a),  and  the  BLB 
land  report,  which  concluded  that  there  was  such 
failure,  was  based  on  an  exaaination  of  the  land  prior 
to  the  last  day  on  which  a  residence  could  be 
established. 

BLB  aust  disaiss  a  private  contest  coaplaint 
against  a  hoaestead  entry  where  it  is  not  supported  by 
the  affidavit  of  a  corroborating  witness  which  alleges 
facts  which,  if  proved,  would  subject  the  homestead 
entry  to  cancellation  as  required  by  43  CFR  4.450-4  (c) . 

Jessie  L.  Bineqeart  v.  Glenn  H.  Price.  74  IBLA  373 
(July  29,  1983)  90  I.D.  338 


Rhere  the  Bureau  of  Land  Banageaent  refers  a  coa- 
plaint about  the  issuance  of  a  crossing  permit  under 
43  CFR  4130.4-3  directly  to  an  Adainistrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  aust  be  vacated. 

J0J!£s_E_Sandy_Liyestockx_Inci,  75  IBLA  40  (Aug.  5,  1983) 


Where  conflicting  evidence  existing  in  the  case 
file  and  submitted  on  appeal  concerning  a  Rative  allot- 
ment applicant's  use  and  occupancy  of  the  land  raises 
factual  issues,  the  Bureau  of  Land  Banageaent  should 
initiate  a  Governaent  contest  so  that  the  factual 
issues  can  be  resolved  at  a  hearing. 


Kataailand.  Inc..  et  al..  77  IBLA  347  (Dec.  5,  1983) 
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CONTESTS  AHD  PROTESTS — Continued 

GENERALLY — Continued 

Under  5  U.S.C.  «  50«  (1982)  and  13  CFR  U.603, 
U8  FR  17596  (Apr.  25,  1983),  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5  O.S.C.  *  SStt  (1982).   Because  there 
is  no  statutory  requirement  that  a  mining  claim  contest 
be  conducted  under  5  O.S.C.  *  55<J  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

Kay_cee  Bentqnite , Corp. ,  79  IBLA  182  (Feb.  28,  198U) 

91  I.D.  138 


CONTRACTS — Continued 

GENERALLY — Continued 

regulation,  such  signing  is  not  authorized  and, 
therefore,  not  binding  on  the  Secretary. 

D.  B.  Yates.  7U  IBLA  159  (July  12,  1983) 


Cancellation  of  a  lease  or  portion  of  a  lease  is 
improper  when  it  was  not  issued  in  violation  of  any 
statute  or  regulation. 

John  Bloyce  Castle.  81  IBLA  53  (Bay  22,  198U) 


CONTRACTS 
(See  also  Appeals,  Claims  Against  the  United  States, 
Delegation  of  Authority,  Labor,  Rules  of  Practice — 
if  included  in  this  Index.) 

GENERALLY 

"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  an  oil  and  gas  lease  offeror  in  a  written  agree- 
ment gives  another  person  a  security  interest  in  any 
lease  issued  pursuant  to  an  offer  filed  under  the  agree- 
ment to  secure  only  payment  of  lease  rentals  advanced 
by  that  person,  that  person  does  not  have  an  interest 
in  the  lease  offer  within  the  meaning  of  «3  CFR  3102.7 
(1979) ,  requiring  the  disclosure  of  interested  parties. 

warren, R.  Haas,  57  IBLA  2U7  (Aug.  28,  1981) 


The  signing  of  an  oil  and  gas  lease  offer  by  the 
authorized  officer  of  the  Bureau  of  Land  Management  is 
the  act  that  constitutes  issuance  of  the  lease  and 
creates  a  binding  contract.   A  subsequent  decision  not 
to  issue  oil  and  gas  leases  in  an  area  will  not  support 
cancellation  of  a  preexisting  lease.   Cancellation  of  a 
lease  based  on  a  post-lease  event  is  limited  to  circum- 
stances where  there  has  been  a  statutory  or  regulatory 
violation  or  a  violation  of  the  lease  terms. 

Carl_Ji_Taffera,  71  IBLA  72  (Feb.  22,  1983) 


Disputed  allegations  do  not  constitute  evidence 
and  cannot  be  accepted  as  proof  of  facts.   Where  a 
contractor  asserts  that  a  termination  is  a  breach 
because  it  involves  a  lack  of  good  faith  motivated  by  a 
specific  intent  to  injure  the  contractor  but  offers  no 
evidence  to  support  the  constituent  facts  necessary  to 
find  such  a  breach,  no  breach  may  be  found. 

A  contract  should  be  interpreted  so  as  to  give  a 
reasonable  meaning  to  all  its  parts  and  its  provisions 
should  not  be  construed  as  conflicting  unless  no  other 
reasonable  construction  is  possible. 

Because  a  contract  provision  is  superfluous,  it 
is  not  necessarily  ambiguous,  and  the  presence  in  the 
same  contract  of  two  provisions  directed  at  alternative 
methods  for  termination  does  not,  of  itself,  result  in 
an  ambiguity. 


CONSTRUCTICN  AND  OPERATION 

Generally 

where  a  cost-plus-fixed-fee  contractor  has  signed 
a  contract  amendment  accepting  the  auditor's  recom- 
mended overhead  rates  and  no  proof  is  offered  to  sup- 
port claims  for  other  disallowed  costs,  the  Board  finds 
there  was  a  binding  agreement  on  overhead  rates  and  a 
failure  to  prove  appellant's  claims  for  other  costs. 

Appeal  of  National  Institute  for  Community  Development. 
InCi,  licA-1185-3-78  (flar.  28,  1980)  "       87  I.E.  116 
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Appeal  of  David  R . 
1983) 


_B.E2W.Ex_J_£i.  IBCA-1600-7-82  (Bar.  31, 


Valgrie  Hellpr,  Elizabeth  R,  Drozda.  49  IBLA  303 
(Aug.  20,  I960) 


Ordinarily,  the  signing  of  an  oil  and  gas  lease 
offer  by  the  authorized  officer  of  the  Bureau  of  Land 
Management  is  eqaivalent  to  issuance  of  the  lease  and 
creates  a  binding  contract.   However,  where  a  regula- 
tion provides  that  no  oil  and  gas  lease  offers  will  be 
accepted  on  lands  withdrawn  for  the  protection  of  wild- 
life, and  the  authorized  officer  fails  to  follow  the 


The  Board  of  Land  Appeals  will  not  order  a  fact- 
finding hearing  to  determine  whether  a  pool  agreement 
violates  regulations  requiring  disclosure  of  other 
parties  in  interest  in  a  simultaneous  oil  and  gas 
lease  filing  where  there  are  no  ambiguities  in  the 
agreement  and  it  is  clear  that  there  are  other  parties 
in  interest  to  the  lease  offer  other  than  appellant. 


Ilean  H.  Landis,  59  IBLA  353  (Nov.  9,  1981) 
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CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATIOH — Continoed 

Generally — Continued 

An  appeal  is  denied  where  a  painting  contractor 
claiming  an  equitable  adjustment  for  increased  costs 
fails  to  show  that  the  Government  breached  a  duty  to 
disclose  superior  knowledge  regarding  multiple  layers 
of  paint  and  inforaation  on  an  effective  stripping 
agent  because  such  information  could  reasonably  be 
obtained  by  painting  contractors  during  a  site  visit 
or  fron  custoaary  trade  sources  and  the  inforaation  was 
not  found  to  be  vital  to  the  perforaance  of  the  con- 
tract. 

iEESSl  of  R.  H.  Crua  Construction  Co,.  IBCA-1627-10-82 
(June  22,  1983) 


Where  the  contractor  reasonably  interpreted 
contract  provisions  covering  the  excavation  and  place- 
ment of  gravel  for  a  building  slab  and  the  supplying  of 
certain  flooring  timbers  not  to  be  his  responsibility, 
the  Board  held  the  contractor  entitled  to  compensation 
for  extra  work  when  the  Government  ordered  performance 
of  those  tasks  not  required  under  the  contractor's 
interpretation. 

*EE§al_of_Ci_Gi_Norton_Coi,  IBCA-1647-1-83  (Nov.  1U, 
1983) 


CONTRACTS — Continued 

COHSTR0CTIOB  AND  OPERATION — Continued 

Actions  of_Parties — Continued 

A  termination  for  default  of  a  seeding  contract  is 
found  to  be  proper  where  (i)  the  appellant  fails  to 
show  that  the  work  ordered  by  the  contracting  officer's 
representative  was  not  required  by  the  technical  speci- 
fications; (ii)  the  tiae  allowed  for  performance  of  the 
contract  had  passed  by  the  tiae  the  notice  of  termina- 
tion was  issued;  and  (iii)  no  excusable  cause  of  delay 
had  been  shown  to  exist. 

Appeal  of  Building  Haintenance  Specialist,  IncT , 
IBCA-1397-9-80  (June  15,  1981) 


Where  an  appellant  acknowledges  that  it  received 
a  purchase  order  calling  for  moving  Government-owned 
furniture  and  furnishings  shortly  prior  to  the  aove 
and  the  record  shows  that  without  aaking  a  protest  of 
any  kind  the  contractor  proceeded  with  the  aove  and 
that  it  subsequently  billed  the  Governaent  for  the 
services  rendered  in  accordance  with  the  rate  stated 
in  the  purchase  order,  the  Board  finds  the  purchase 
order  to  constitute  the  agreement  of  the  parties. 

Appeal  of  Alpine  Hovinq  and  Storage.  IBCA-1434-2-81 
(Oct.  21,  1981)  88  I.D.  979 


Actions  of_Parties 

Where  the  scope  of  the  work  in  the  contract  spec- 
ifications included  providing  coaplete  electrical  ser- 
vice to  the  project  and  clearly  indicated  that  in 
doing  so  the  contractor  aust  Beet  the  requirements  of 
the  serving  electric  utility,  the  contractor  assuaed 
the  risk  of  the  cost  of  complying  with  those  require- 
ments when  it  failed  to  ascertain  or  inquire,  before 
submitting  its  bid,  what  those  costs  might  be. 

Appeal  of  N.  J.  Riebe  Enterprises,  Inc..  IBCA-1266-5-79 
(July  30,  1980)""  87  I.D.  337 


Where  a  contractor  alleged  that  differing  site 
conditions  were  encountered  in  constructing  bored 
tunnels  for  the  Navajo  Indian  Irrigation  Project  and 
resolution  of  the  question  as  to  what  the  contract 
indicated  turned  on  the  construction  to  be  placed  on 
the  specifications  and  drawings  relating  to  the  nature 
of  the  support  required  to  support  the  tunnels,  as 
well  as  upon  a  Government  estimate  that  approximately 
80  percent  of  the  tunnels  would  require  support  other 
than  rockbolts,  the  Board  found  the  contract  to  have 
indicated  that  the  deterioration  and  disintegration 
encountered  in  driving  the  tunnels  would  be  priaarily 
of  a  surficial  nature.   In  so  finding  the  Board  noted 
that  in  the  disputed  area  the  contract  appears  to  be 
susceptible  of  aore  than  one  reasonable  interpretation 
and  that  within  the  zones  of  reasonableness  the  Govern- 
ment as  the  author  has  to  share  the  major  responsibil- 
ity for  communicating  its  intentions  as  well  as  the 
main  risk  of  failure  to  carry  out  that  responsibility. 
Heavily  weighted  by  the  Board  in  reaching  its  decision 
was  the  fact  that  all  four  of  the  lowest  bidders 
appeared  to  have  construed  the  contract  to  indicate 
that  the  tunnels  could  be  supported  virtually  entirely 
with  rockbolts  and  that  that  construction  was  appar- 
ently known  to  the  project  construction  engineer  at  the 
time  of  bid  opening  based  upon  his  analysis  of  the  bids 
received. 


A  first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  I BC A- 15 00-8-81 
(Feb.  12,  1982) 


A  claim  for  additional  rock  excavation  is  denied 
where  the  Board  finds  (i)  that  the  contract  provided  for 
voluae  of  excavation  to  be  measured  by  the  average  end 
area  aethod;  (ii)  that  all  excavation  including  rock 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a  preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  for 
which  it  has  not  been  paid. 

Appeal  of  Central  Colorado  Contractors,  Inc.,  IBCA-1203- 
8-78  (Bar.  25,~1983)  ~  90  I.D.  109 


In  interpreting  a  contract,  statements  of 
authorized  Governaent  officials  aade  at  a  preproposal 
conference,  attended  by  prospective  bidders,  can  and 
should  be  taken  into  account  in  ascertaining  the 
parties'  intentions  and  joint  understanding  of  the 
contract  requirements. 


Appeal  of  Fluor  Otah,  Inc. 
1981)"" 


IBCA-1068-4- 


75  (Jan.  15, 

88  I.D.  01 


Stat 
designate 
tive  (COT 
upon  the 
COTR  was 
tracting 
the  Gener 
no  eviden 
were  made 
authority 
the  prepa 
testimony 
to  believ 
statement 


emen 
d  co 
R) 

Gove 
the 
offi 
al  F 
ce  t 

awa 
;  (i 
rati 

of 
e  th 
s. 


ts  m 

ntra 

ho  p 

rnme 

"aut 

cer 

rovi 

hat 

re  o 

ii) 

on  o 

the 

at  h 


ade 

ctin 

resi 

nt  w 

hori 

with 

sion 

bidd 

f  an 

the 

f  th 

COTR 

e  wa 


at  a 
g  off 
ded  a 
hen  i 
zed  r 
in  th 
s  of 
ers  w 
y  lim 
COTR 
e  sol 
indi 
s  not 


prepro 
icer '  s 
t  the 
t  is  d 
eprese 
e  mean 
the  co 
ho  att 
itatio 
played 
icitat 
cated 
autho 


posal 
tech 
confe 
eterm 
ntat  i 
ing  o 
ntrac 
ended 
ns  of 
an  e 
ion ; 
that 
rized 


con 
nica 
renc 
ined 
ve" 
f  cl 
t;  ( 

the 

the 
xten 
and 
he  h 

to 


fere 
1  re 
e,  a 

tha 
of  t 
ause 
ii) 
con 
COT 
sive 
(iv) 
ad  n 
aake 


nee  by  the 
p resenta- 
re  binding 
t  (i)  the 
he  con- 

1  (b)  of 
there  is 
f erence 
R's 

role  in 

the 
o  reason 

such 


Appeal  of  Petti  John  Engineering  Co..  Inc.,  IBCA-13U6- 
U-80  (Bay  26,  1983) 
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CON TH ACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 
Actions  of  Parties—Continued 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATIOB — Continued 
Allowable  Costs — Continued 
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AEE§a!_°i_c.l2li_J:_iLi£i»  IBCA-1508-8-81  (Feb.  9,  198U) 

91  I.D.  71 


Where  for  over  half  the  duration  of  the  contract 
performance  period  the  contractor  routinely  submitted 
direct  billings  for  holiday  pay,  and  the  responsible 
Government  official  approved  and  certified  them,  and 
payment  was  made  to  the  contractor,  the  Board  finds 
that  such  conduct  by  the  parties  prior  to  the  onset 
of  a  dispute,  is  entitled  to  great  weight  in  deter- 
mining that  the  contract  did  not  contain  overhead 
rates  for  holiday  pay. 

Moving  Services, .Ltd. ,  IBCA-15K0-12-81  (Apr.  9,  198U) 


The  Board  finds  that  the  contractor  is  entitled  to 
an  equitable  adjustment  under  the  changes  clause  where 
the  contractor's  superintendent  stated  that  he  gave  the 
Government  permission  to  remove  two  piles  of  dirt  and 
debris  but  reserved  a  third  pile  of  clean  fill  dirt  at 
another  location,  and  the  Government  removed  all  three 
piles.   The  Government  offered  no  direct  evidence  to 
explain  its  actions,  which  caused  the  contractor  to 
purchase  other  fill  dirt  to  replace  the  2,500  cubic 
yards  taken  without  permission. 

Appeal  of  Bruce  Andersen  Co, ,  Inc. ,  IBCA-1633-10-82 
(Nov.  30,  198U) 


Allowable  Costs 

Where  a  contractor  is  found  to  have  failed  to 
maintain  a  system  of  cost  records  as  required  in  the 
cost  reimbursable  contract,  an  affidavit  of  the  con- 
tractor's project  director  prepared  5  years  later  is 
found  to  be  insufficient  evidence  that  unsupported 
retroactive  cost  transfers  to  the  contract  were  costs 
actually  incurred  in  performance  of  the  contract. 

AEE§a l_of_ Wash  i ngt on_U niversi t£ ,  IBCA-1228-11-78 
(Mar.  U,  1980)  87  I.D.  86 


Where  a  cost-plus-fixed-fee  contractor  has  signed 
a  contract  amendment  accepting  the  auditor's  recom- 
mended overhead  rates  and  no  proof  is  offered  to  sup- 
port claims  for  other  disallowed  costs,  the  Board  finds 
there  was  a  binding  agreement  on  overhead  rates  and  a 
failure  to  prove  appellant's  claims  for  other  costs. 

Appeal  of  National  Ins t itute  for  Community  Development, 
Inc..,  IBCA-1185-3-78  (Mar.  28,  1980)         87  I.D.  116 


Where  a  cost-plus-fixed-fee  contract  expressly 
provides  for  the  payment  of  finally  negotiated  overhead 
rates  notwithstanding  the  foregoing  provisions  which 
include  the  limitation  of  costs  provision,  the  Eoard 
finds  that  the  amount  determined  for  overhead  costs  is 
not  subject  to  the  limitation  of  the  contract  estimated 
costs. 

Appeal  of  Kirschner  Associates,  Inc. ,  IECA-1319-12-79 
(AprT~I,  1980) 


Where  performance  by  a  construction  contractor  was 
timely  completed  and  no  issue  of  liquidated  damages  is 
presented,  an  unforseeable,  area-wide  cement  shortage 
causing  increased  cost  to  the  contractor  will  not  enti- 
tle the  contractor  to  a  compensatory  adjustment. 

Appeal  of  Lamar  D.  Construction  Co. ,  IBCA-122U- 11-78 
(May  20,  1980)  87  I.D.  180 
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Appeals  of  Cen-Vi-Ro  of  Texas,  Inc. 
IBCA-755r12-68  (June  27,  1980)" 


IBCA-718-5-68  6 

87  I.D.  230 


where  a  cost-plus-fixed- fee  contract  expressly 
provides  for  the  payment  of  finally  negotiated  over- 
head rates  notwithstanding  the  foregoing  provisions 
which  include  the  limitation  of  cost  provision,  the 
Board  finds  that  a  claim  for  additional  overhead  costs 
is  not  subject  to  the  limitation  of  the  contract  esti- 
mated costs. 

Under  a  cost-plus-fixed-fee  contract  where  indi- 
rect costs  are  disallowed  as  excessive  or  not  directly 
related  to  the  performance  of  the  contract,  the  Board 
finds  the  determination  of  allowable  costs  to  improp- 
erly apply  the  standard  for  direct  costs  to  indirect 
costs  and  on  review  of  the  costs  in  question  finds 
entitlement  to  a  portion  of  the  disallowed  costs. 

iE£«§l_of_Bj!i)adynex  Inc.,  IBCA-1329-1-80  (Apr.  8,  1981) 

88  I.D.  U23 


Where  the  invitation  for  bids  instructs  potential 
bidders  to  submit  bids  on  each  of  three  schedules 
independent  of  the  other,  and  the  bidder  to  whom  the 
contract  was  ultimately  awarded  incurs  additional  cost 
as  a  result  of  anticipation  of  award  of  one  of  the 
schedules  not  included  in  the  contract  awarded,  the 
Board  holds  that  such  cost  must  be  borne  by  the  con- 
tractor. 

Appeal  of  Valley  Steel  Builders,  Inc.,  IBCA-1275-6-79 
(Apr.  29,  1981)  ~  88  I.D.  518 


172 


COUTH ACTS — Continued 


COHTBACTS — Continued 


CONSTRUCTIOH  AND  OPERATIOH — Continued 


CONSTRUCTION  AND  OPERATIOH — Continued 


Allowable  Costs — Continued 

Under  a  cost  sharing  contract  wherein  the  Govern- 
ment agreed  to  reimburse  approximately  one-third  of  a 
refiner's  cost  of  demonstrating  a  process  of  recycling 
waste  oil  into  commercial  end  products  and  requiring 
the  contractor  to  document  the  process  in  a  final 
report  to  be  made  available  to  the  public,  the  Board 
finds  that  the  credits  and  rebates  general  provision 
does  not  entitle  the  Government  to  a  share  of  the 
profits  from  the  sale  of  the  end  products  because  the 
schedule  provisions  for  payments  to  the  contractor 
take  precedence  over  the  general  provisions,  and  the 
allowance  of  the  credit  claimed  by  the  Government 
would  require  a  strained  interpretation  of  the  contract 
terms  to  require  appellant's  contract  performance  at 
little  or  no  cost  to  the  Government. 


Appeal  of  Shale  Development  Corp. 
(Hay  18,  1981) 


IBCA-1256-3-79 


Under  a  cost-plus-fixed-fee  contract  wherein  the 
Government  has  agreed  to  reimburse  the  contractor  for 
its  allowable  costs  not  exceeding  a  ceiling  amount  for 
reimbursement,  the  Board  finds  the  disallowance  of 
costs  alleged  to  have  resulted  from  an  unauthorized 
change  to  have  been  improper  because  the  otherwise 
allowable  costs  exceeded  the  contract  ceiling  amount  by 
more  than  the  disallowance. 


Appeal  of  IRT  Corp. 


IBCA-1347-4-80  (Sept.  25,  1981) 

88  I.D.  877 


Under  two  cost-no-fee  contracts  with  an  educa- 
tional institution  requiring  the  work  to  be  done  in 
accordance  with  appellant's  proposals  and  providing  for 
a  fixed-dollar  amount  to  be  paid  for  overhead  expenses, 
the  Board  denies  claimed  overhead  expenses  attributable 
to  the  terminated  portion  of  the  performance  time  under 
the  contracts  and  denies  recovery  as  direct  expense  the 
salary  of  the  project  director  because  neither  proposal 
contemplated  this  expense  to  be  a  direct  cost. 


Appeal  of  Bashinqton  State  University , 
1469-6-81  (Bov.  9,  1981) 


IBCA-1467-6-81  S 
88  I.D.  1016 


Bhere  a  Government  audit  of  a  cost-plus-fixed-fee 
contract  raised  questions  about  the  reasonableness  of 
certain  items  of  cost  and  the  allocability  of  other 
cost  items,  and  the  contracting  officer's  decision  gen- 
erally followed  the  findings  in  the  audit  report,  the 
reasonableness  of  cost  items  was  a  question  of  fact  for 
the  Board  to  decide  and  the  allocability  of  costs  pur- 
suant to  procurement  regulations  was  likewise  a  matter 
for  the  Board  to  decide. 

25iS_CoxE*.  IBCA-1350-U-80  (Apr.  11,  1982) 


where  the  Board  found  that  the  contracting 
officer  had  unreasonably  disallowed  certain  costs 
in  their  entirety  because  of  the  difficulty  of  allo- 
cability, mainly  resulting  from  subcontract  work 
extending  beyond  the  date  of  acceptance  of  the  final 
report  for  the  required  research  study,  but  also  found 
that  the  contract  work  was  timely  performed,  accepted 
as  satisfactory,  and  was  of  considerable  benefit  to 
the  Government;  the  Board  held,  by  the  jury  verdict 
approach,  that  appellant  was  entitled  to  a  portion  of 
its  claimed  additional  costs  in  the  amount  of  $45,000. 

Appeal  of  Etring .Research  Institute.  IBCA-1169-10-77 
(June  25,  1982)  89  I.D.  350 


Allowable  Costs — Continued 

In  a  case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  allowance 
of  interest  on  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  be  prohibited  by 
a  provision  of  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

Appeal  of  Ferguson  Construction  Co..  IBCA-1681-6-83 
(Oct.  28,  1983) 


In  its  quantum  consideration,  after  finding 
entitlement  to  equitable  adjustments,  the  Board  allowed 
amounts  claimed  by  the  contractor  for  depreciation,  and 
improperly  withheld  by  the  Government  for  liquidated 
damages.   It  approved  the  claimed  rate  of  profit  dis- 
allowed by  the  Government  auditor  and  the  bulk  of  the 
audited  total  costs.   However,  the  Board  disallowed  a 
claim  for  the  increased  price  of  asphalt  upon  finding  a 
failure  of  proof  that  either  the  contractor  or  its 
supplier  paid  or  incurred  increased  costs  for  asphalt, 
and,  disallowed  a  claim  for  costs  attributed  to  a 
winter  shutdown  upon  finding  that  the  contractor  had 
agreed  that  such  shutdown  would  be  at  no  additional 
cost  to  the  Government.   Upon  finding  some  fault  with 
the  Government  audit  upon  which  the  contractor  based 
its  total  cost  theory  of  recovery,  and  dissatisfaction 
with  the  accuracy  or  specificity  available  for  a  pre- 
cise calculation  of  certain  other  costs  claimed,  as 
well  as  with  the  contractor's  proposed  formula  for 
calculating  costs  per  day  for  days  of  delay,  the  Board 
determines  that  application  of  the  jury  verdict 
approach  is  both  practicable  and  reasonable  in  arriving 
at  the  equitable  adjustment  award  to  the  contractor. 

Appeal  of  Bylie  Brothers  Contracting  Co..  IBCA-1175- 
11-77  (Jan.  27,  198"»7  91  I.D.  51 


Bhere  a  contractor  appeals  from  a  Government  claim 
for  refund  of  overpayments  of  overhead  expense  based  on 
excluding  purchased  labor  from  the  direct  labor  base, 
the  refund  claim  is  denied  and  the  appeal  is  sustained 
where  the  parties  entered  into  an  agreement  for  a  fixed 
overhead  rate  during  performance  without  defining  the 
direct  labor  base,  and  the  evidence  supports  appel- 
lant's claim  that  negotiations  and  invoicing  were  based 
on  its  consistent  practice  of  including  purchased  labor 
in  the  base. 

Appeal  of  Hanaqement  Concepts.  Inc. .  IBCA-1601-7-82 
(July  10,  198U) 


Changed  Condi tions_  (Differing  Site_Conditions) 

Bhere,  under  the  standard  Differing  Site  Condi- 
tions Clause  of  the  contract,  a  construction  contractor 
claims  entitlement  to  increased  costs  caused  by  heavy 
rains  or  other  adverse  weather  conditions,  and  the 
undisputed  facts  indicate  no  fault  on  the  part  of  the 
Government,  the  contractor  has  failed  to  state  or  prove 
a  claim  upon  which  relief  may  be  granted. 

Appeal  of  The  Holloway  Cos..  IBCA-1182-3-78  (Feb.  11, 
1980)  87  I.D.  56 


Under  a  contract  for  the  construction  of  two 
concrete  lined  tunnels  for  the  Navajo  Indian  Irrigation 
Project  (Tunnel  Nos.  3  and  3A)  the  Board  finds  a  first 
category  differing  site  conditions  claim  to  have  been 
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established  with  respect  to  constructing  Tunnel  No.  3 
where  the  conditions  encountered  by  the  contractor  in 
that  tunnel  were  shown  to  be  aaterially  different  froa 
those  indicated  in  the  contract. 
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A  second  category  differing  site  conditions  claia, 
asserted  under  a  contract  for  the  construction  of  two 
concrete  lined  tunnels  for  the  Navajo  Indian  Irrigation 
Project  (Tunnel  Nos.  3  and  3A) ,  is  denied  where  the 
basis  for  the  claia  is  that  the  rock  failures  and  fall- 
out encountered  in  constructing  Tunnel  No.  3A  were  due 
to  overstressing  (shear  type  failures)  but  the  evidence 
of  record  failed  to  show  that  overstressing  was  the 
cause  of  such  rock  failures  and  fallout  as  occurred  in 
that  tunnel. 

Appeal  of  Fluor  Utahf  Inc..,  IBCA-1068-4-75  (Jan.  15, 
1981)  88  I.D.  41 


A  claia  asserted  under  a  Changed  Conditions 
Clause  by  reason  of  alleged  withholding  of  aaterial 
inforaation  (first  category)  is  denied  where  there 
is  no  evidence  of  record  indicating  that  the  Govern- 
ment either  withheld  aaterial  inforaation  or  other- 
wise aisrepresented  the  conditions  the  contractor 
would  encounter  in  performing  a  tree  thinning 
contract. 


constituted  an  unknown  condition  and  the  testimony 
offered  in  support  of  the  contractor's  claia  shows  that 
while  double  roofing  is  not  unusual  in  sone  areas  of 
the  country,  it  is  unusual  in  the  southern  areas  where 
there  is  a  lot  of  aildew  and  moisture,  humidity,  as 
would  be  true  of  the  particular  locale  in  which  the 
instant  contract  was  perforaed. 


Appeal  of  Singleton  Contracting  Corp. 
(AugT  12,  198l7 
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Appeal. of  Elliott's  Roofing  Co..  IBCA-1 330-1-80 

(Sept.  23,  1981)  "  88  I.D.  836 


A  first  category  differing  site  conditions  claia 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  aaterially  different  froa  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co,.  IBCA-1500-8-81 
(FebT  12,  1982) 


Appeal  of  Nero  S  Associates. 
(Feb.  19,  1981) 


Inc. . 


IBCA-1292-8-79 

88  I.D.  304 


A  Government  motion  for  suaaary  judgaent  is 
granted  and  a  claia  for  differing  site  conditions 
(based  upon  damages  to  the  jobsite  caused  by  runoff 
froa  a  severe  rainstora)  is  denied  where  the  Board 
finds  that  if  all  of  appellant's  factual  allegations 
are  accepted  as  true  neither  the  differing  site  con- 
ditions clause  nor  any  other  clause  in  the  contract 
provides  a  basis  for  granting  the  appellant  relief  for 
the  claia  asserted. 

Appeal  of  HcCntcheon7Peterson  iJVJ.,  IBCA- 1392-9-80 
(Bar.  12,  1981)  88  I.D.  361 
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A  second  category  differing  site  conditions  is 
found  to  exist  where  the  Government  tacitly  acknow- 
ledged that  double  roofing  encountered  under  a  contract 
calling  for  reroofing  of  a  building  in  Hiaai,  Florida, 
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*E£eaI_°f  Sjblon-Reid_Co. ,  IBCA-1313-11-79  (Sept. 
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Changed  Conditions_ (Differing  Site_Conditions) 
--Continued 

in  the  contract  documents;  and  (e)  that  the  ten 
"unclassified  excavation"  in  the  circuastances  does 
not  include  "rock  excavation"  when  blasting  is 
prohibited. 

Appeal  of  Industrial  Machine  S  Welding.  Inc..  IBCI- 
1322-12-79  (July  11,  19837  ~90  I.D.  308 


Provisions  in  the  specifications  requiring  rock 
excavation  of  a  seawall  foundation  coupled  with  the 
prohibition  against  blasting,  cannot  be  interpreted  as 
the  intention  of  the  parties  that  the  contractor  be 
required  to  utilize  every  possible  aechanical  leans  to 
excavate  any  and  every  type  of  rock  condition  encoun- 
tered at  the  site.   The  Government's  argument  that  a 
proper  site  visit  would  have  disclosed  outcroppings  of 
massive  rock  and  thus  put  the  contractor  on  notice  that 
siailar  type  rock  would  exist  below  the  surface  Baking 
excavation  difficult,  is  unpersuasive  as  a  contractor 
aay  rely  on  the  indications  contained  in  the  contract. 

A  contractor's  claia  for  an  equitable  adjustaent 
based  upon  an  alleged  differing  site  condition  was  not 
barred  by  its  failure  to  give  foraal  written  notice  of 
the  differing  site  condition  since  the  Government  had 
actual  knowledge  of  such  condition  froa  the  contrac- 
tor's subaission  of  alternative  designs  for  anchoring 
the  seawall.   The  contractor's  designs  were  based  on 
the  actual  rock  conditions  disclosed  by  partial 
excavation  and  not  upon  subsurface  investigation  by 
drilling,  as  were  the  Government's  designs. 

Roaer_Ji_Au_6_SonJL_Inci,  IBCA-1303-9-79  (Sept.  It, 
19837  "  90  I-D-  "01 


CONTRACTS — Con tinned 

CONSTRDCTICN  AND  OPERATION--Cont inued 

Changes  and  Extras — Continued 

project  plans  with  the  diversion  channels  for  the  extra 
construction  drawn  in. 

Appeal  of  Laaar  P.,  Construction  Co.,  IBCA-1221-11-78 
(Hay  20,  1980)  87  I.D.  180 


Where  an  earlier  decision  of  the  Board  upheld  the 
Government's  interpretation  of  internal  diaaeter  tole- 
rances in  the  manufacture  of  concrete  pipe  but  the 
Court  of  Claias  held  that  the  tolerances  were  too 
strict  and  remanded  the  appeal  to  the  Board  for  recon- 
sideration of  the  equitable  adjustment  to  include  the 
effects  of  erroneous  rejections  of  pipe  for  small  dia- 
meters, the  Board  found  that  the  effects  of  the  Govern- 
ment's actions  were  so  intermingled  with  the  effects 
of  actions  for  which  the  contractor  was  responsible 
that  no  foraula  could  be  devised  to  Bake  a  precise 
apportionaent  of  the  causes  of  inefficiencies.   In  the 
absence  of  any  sound  basis  for  a  precise  determination, 
the  Board  utilized  a  jury  verdict  approach  to  allow  the 
contractor  an  equitable  adjustment  for  the  effects  of 
the  Government's  actions  early  in  the  production  of 
concrete  pipe. 


Appeals  of  Cen-Vi-Ro  of  Texas,  Inc. 
IBCA-755-12-68"  (June  27,  1980) 


IBCA-718-5-68  6 

87  I.D.  230 


A  claia  predicated  upon  defective  specifications 
is  denied  where  assuming  arguendo  that  the  specifica- 
tions were  defective,  the  appellant  failed  to  show 
that  it  incurred  any  additional  costs  by  reason  of  the 
allegedly  defective  specifications. 


Appeal  of  Nero  S  Associates.  Inc. 
(FebT  19,"l98i7 


IBCA-1292-8-79 

88  I.D.  30K 


Changes  and  Extras 

Where  the  Government  modified  an  invitation  for 
bids  by  adding  a  note  regarding  grouting  of  equipment 
to  two  drawings  but  failed  to  change  the  drawings  of 
circuit  breakers  to  show  placement  of  the  grout  and 
failed  to  change  the  specifications  to  require  grout- 
ing of  the  circuit  breakers,  the  Board  held,  under  the 
rule  of  contra  Eroferentem  that  the  contractor's  inter- 
pretation that  the  contract  did  not  require  grouting 
of  the  circuit  breakers  was  reasonable  and  should  pre- 
vail.  The  Government's  direction  to  grout  17  of  21 
Government-furnished  circuit  breakers  was  a  change 
which  entitled  the  contractor  to  an  equitable 
adjustment . 

Appeal  of  Slater  Electric  Co.  of  California.  IBCA-1283- 
7-79  (Apr.  7,  1980)  "  87  I.D.  121 


A  claia  for  hauling  stones  for  use  as  riprap 
greater  distances  than  would  have  been  necessary  if 
the  Government  had  approved  other  sources  for  riprap 
is  denied  where  the  Board  finds  that  the  Government's 
refusal  to  permit  the  use  of  designated  portions  of  its 
lands  for  sources  of  riprap  was  authorized  by  the  con- 
tract specifications  and  the  contract  provision  relied 
upon  by  the  contractor  was  found  not  to  provide  a  basis 
for  recovery  where  it  was  neither  shown  nor  alleged 
that  the  contractor  or  its  employees  had  discovered  any 
archaeological  evidence  which  had  been  reported  to  the 
contracting  officer  or  that  that  officer  had  directed 
any  delay  or  change  in  the  work  as  a  result  of  such 
discovery  having  been  reported  to  hia. 

Appeal  of , Allen  Stuber.  d.b.a.  Stuber  Construction 
Co_.  ,~IBCA-I~369-6-80  7«ar7  11,~1981) 


The  Board  finds  that  constructive  changes  oc- 
curred:  (1)  when  the  Contracting  Officer's  represen- 
tative directed  the  contractor  to  pour  concrete  into 
forms,  slightly  out  of  compliance,  but  approved  by  him 
with  knowledge  that  some  overruns  aight  result;  and 
(2)  when  the  contract  documents  did  not  specify  the  re- 
quirement for  construction  of  diversion  works  at  cer- 
tain sites,  neither  of  the  contracting  parties  being 
aware  of  the  need  for  such  construction  until  flooding 
by  upstream  activities  of  third  parties,  and  the  Con- 
tracting Officer's  representative  ordered  the  diversion 
works  constructed  which  was  necessary  to  complete  the 
project,  advised  the  contractor  that  it  would  be  paid 
for  the  extra  costs  incurred,  and  notified  the  Con- 
tracting Officer  by  letter  which  enclosed  a  copy  of  the 


A  claia  asserted  under  the  Changes  clause  for 
increased  costs  resulting  froa  actions  of  the  President 
in  decontrolling  the  price  of  heavy  crude  oil  is  dis- 
Bissed  as  being  outside  the  jurisdiction  of  the  Board 
since  the  President's  action  was  a  sovereign  act  taken 
as  part  of  the  program  to  aaintain  or  increase  produc- 
tion of  heavy  crude  oil. 


Appeal  of  Martin  K.  Eby  Construction  Co..  Inc. , 
IBCA-1389-9-80  (Apr.  8,  1981)"  ~  88~  I .  D . 
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Appeal  of  S  6  "_£ontracting_Co. 
Iday  6,  19817 


Inc. 


IBCA-1307-10-79 
88  I.D.  527 


A  termination  for  default  of  a  seeding  contract  is 
found  to  be  proper  where  (i)  the  appellant  fails  to 
show  that  the  work  ordered  by  the  contracting  officer's 
representative  was  not  required  by  the  technical  speci- 
fications; (ii)  the  time  allowed  for  performance  of  the 
contract  had  passed  by  the  time  the  notice  of  ternina- 
tion was  issued;  and  (iii)  no  excusable  cause  of  delay 
had  been  shown  to  exist. 

Appeal  of  Building  Haintenance  Specialist,  Inc.. 
IBCAr1397-9-80  (June  15,  1981) 


A  claim  for  an  equitable  adjustment  under  the 
Changes  Clause  is  allowed  to  the  extent  that  the 
claias  submitted  are  found  to  have  involved  the  place- 
ment of  fumigated  topsoil  in  planters  in  excess  of  the 
quantity  required  based  upon  a  reasonable  interpreta- 
tion of  the  applicable  specifications.   As  the  con- 
tractor failed  to  separately  record  costs  related  to 
the  changed  work  relying  rather  upon  its  bid  estimate, 
the  amount  of  the  equitable  adjustment  to  which  the 
contractor  is  entitled  is  determined  by  resort  to  the 
"jury  verdict"  approach. 

*EE§al  of_Nekoosa  Contracting  Corp..  IBCA-1U08-11-80 
7june  30,  1981) 


£0SU»£TS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Changes  and  Extras — Continued 

A  claim  for  added  work  to  create  a  swale  in  road- 
ways is  allowed  where  the  drawing  shows  the  existing 
subbase  to  contain  the  required  swale. 

Appeal  of  Tucker  S  Associates  Contracting.  Inc. , 
IBCA-1K68-6-81  (Nov.~30,  1982)  ~  89  I.D.  597 


Upon  finding  that  Government-ordered  changes  to 
the  contract  caused  an  increase  in  the  cost  of  and  the 
time  required  for  performance  of  the  contract,  and  the 
evidence  of  record  indicating  that  such  changes  did  not 
comply  with  the  required  procedures  set  forth  in  the 
Task  Orders  clause  of  the  contract,  the  Board  holds 
that  the  contractor  is  entitled  to  an  equitable  adjust- 
ment pursuant  to  the  Changes  clause  of  the  contract. 

Appeal  of  Allied  Repair  Service,  Inc..  IBCA-1381-8-80 
(Dec.  23,  1982) 


chan 

from 

cent 

trac 

expe 

Gove 

unsu 

dela 

show 

the 

paid 

cont 


The 
ge  th 

the 
racto 
t  to 
nse ; 
rnmen 
pport 
ys  al 
n  to 
contr 

for 
ract 


Boar 

eory 

evid 

r  to 

be  p 

that 

t  fa 

ed 

lege 

be  u 

act 

the 

prov 


d  den 
(ope 
ence 

be  e 
erfor 
ther 
ult; 
pinio 
d  to 
nusua 
docu 
claim 
ision 


les 
rati 
of  r 
xtra 

ed 
e  is 
that 
n  or 
be  c 
1.  u 
ents 
ed  e 


clai 
onal 
ecor 

wor 
by  t 

no 

the 

mer 

ause 

nrea 

or 

xtra 


s  base 

breach 
d:  Tha 
k  was  r 
he  cont 
substan 

purpor 
e  alleg 
d  by  th 
sonable 
,  that 

work  i 


d  upon  a 
es)  wher 
t  work  c 
equired 
ractor  a 
tial  sho 
ted  prco 
at  ions ; 
e  Govern 
or  una 
the  cont 
n  accord 


cons 
e  it 
laime 
by  th 
t  its 
wing 
f  res 
that 
ment 
ut  hor 
racto 
ance 


tructive 
finds 
d  by  the 
e  con- 
own 
of 

ts  upon 
claimed 
are  not 
ized  by 
r  was 
with  the 


where  the  Government  admits  that  a  change  to  the 
contract  occurred,  but  refuses  to  pay  the  contractor 
for  claimed  resulting  extra  work,  contending  that  the 
contractor  was  paid  therefor,  the  Board  holds  that  the 
burden  of  proof  shifts  to  the  Government  to  prove  the 
alleged  payment,  and  upon  a  failure  to  sustain  that 
burden,  holds  the  contractor  entitled  to  the  amount 
claimed. 
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Appeal  of  Thorn  Construction  Co.,  Inc. ,  IBCA-125U- 
3-79~(Jan.  27,  1983)  ~  90  I.D. 


21 


i££§al_of_Halden_Generali_Inci,  IBCA-1U75-6-81 
7oct.  19,  1982)  "  89  I.D. 


529 


A  contractor's  claim  for  the  added  cost  of 
furnishing  concrete  bases  for  lighting  fixtures  is 
denied  where  the  contract  required  the  furnishing  of  an 
operational  lighting  system  and  there  were  other  con- 
tract references  to  requirements  for  mounting  and  bases. 
The  omission  of  the  referenced  detail  for  the  bases  on 
the  applicable  drawing  was  an  obvious  omission  that 
placed  on  the  contractor  a  duty  to  inquire. 


Shere  during  a  visit  to  the  project  site  prepara- 
tory to  submitting  a  bid  for  the  construction  of  a  road 
and  bridge,  a  contractor  is  told  by  the  project  engineer 
that  the  slope  stakes  to  be  placed  would  fall  beneath  a 
prominent  ledge  of  rock  known  as  the  caprock  but  when 
placed  the  slope  stakes  required  all  of  the  caprock  to 
be  excavated  and  moved;  and  where  the  Government 
admitted  other  significant  staking  errors,  the  Board 
finds  that  the  contractor  is  entitled  to  an  equitable 
adjustment  under  the  standard  Changes  Clause  for  exca- 
vating and  moving  the  caprock  and  doing  additional  work 
as  a  result  of  the  Government's  staking  errors. 

In  a  case  involving  the  construction  of  a  road  and 
a  bridge  in  which  the  Government  has  stipulated  that 
it  has  made  slope  staking  errors  throughout  the  entire 
project,  a  claim  for  additional  costs  allegedly 
involved  in  correcting  slope  staking  errors  in 
specified  areas  of  the  project  is  denied  where  the 
appellant  fails  to  show  by  a  preponderance  of  the 
evidence  that  additional  costs  were  incurred.   In 
support  of  its  denial  the  Board  notes  that  the  lack  of 
persuasive  evidence  of  any  contemporaneous  objection  to 
performing  the  work  in  question  and  a  delay  of  over  31 
months  in  presenting  the  claim  now  asserted  raise  pre- 
sumptions against  its  validity. 


When  under  a  contract  for  the  construction  of  a 
road  and  a  bridge,  the  Government  denied  the  contrac- 
tor's request  to  use  the  bridge  for  its  construction 
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COUTH ACTS — Continued 


2ITBACTS — Con  tinned 


COHSTROCTION  AND  OPERATION — Continued 


CONSTRUCTION  AND  OPERATION — Continued 


Changes  and  Extras—Continued 


Changes  and  Extras — Continued 
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Appeal  of  Central  Colorado  Contractors.  Inc..  IBCA-1203- 
8-78  (Bar.  257  1983)  90  I.D.  109 
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Lut her  L.  Essary  Construction  Co.,  Inc. ,  IBCA-1556-2-82 
(June  27,  1983) 


AE£eal_or_ClarJt  &  Hirt,  IBCA-1508-8-81  (Feb.  9,  198U) 

91  I.D.  71 


The  Board  finds  that  the  contractor  is  entitled  to 
an  equitable  adjustaent  under  the  changes  clause  where 
the  contractor's  superintendent  stated  that  he  gave  the 
Government  peraission  to  reaove  two  piles  of  dirt  and 
debris  but  reserved  a  third  pile  of  clean  fill  dirt  at 
another  location,  and  the  Governaent  reaoved  all  three 
piles.   The  Governaent  offered  no  direct  evidence  to 
explain  its  actions,  which  caused  the  contractor  to 
purchase  other  fill  dirt  to  replace  the  2,500  cubic 
yards  taken  without  peraission. 

Appeal  of  Bruce  Andersen  CoT,  IncT ,  IBCA-1633-10-82 
(Nov.  30,  198U) 


A  dredging  contract  for  the  dredging  of  silt  and 
sediaent  providing  for  the  reaoval  of  undredgeable 
Baterials  by  others  is  found  to  have  been  construc- 
tively changed  when  the  Governaent  fails  to  provide  for 
the  reaoval  of  undredgeable  aaterials  after  notice  and 
the  contractor  is  required  to  reaove  such  aaterials  in 
order  to  timely  perfora  his  dredging. 

A££§al_gf  ii_Ai_Hel)ca  Marine  Construction  S  Diving  Co.. 
Inc. ,~IBCA-1511-9-8l~7july  28,  1983)      "  90  I.D.  322 


The  Board  concluded  that  the  Government  should  be 
allowed  no  offset  for  work  done  in  an  area  outside  the 
designated  work  areas  in  the  contract  when  such  outside 
work  was  directed  by  the  Government's  authorized  repre- 
sentative to  be  performed  by  the  contractor  and  the 
evidence  showed  that  the  directive  was  inarticulate  and 
that  the  testimony  of  the  Governaent  witnesses  with 
regard  to  excessive  work,  both  as  to  type  of  saterial 
and  geographic  extent,  was  in  conflict. 


Conflicting  Clauses 


A£££al_of _S te  £he  n_  J.Jen  ney. ,  I BC  A- 1  <4  3  8-  3  -  81 
(Sept.  30,  1983)  "  90  I.D. 


uu5 


Dpon  finding  that  the  contractor's  continuous 
performance  in  the  early  stages  of  a  road  construction 
project  was  substantially  disrupted  by  the  Government 
because  of  grade  and  slope  revisions  resulting  in 
delayed  delivery  of  a  final  structures  list,  the  Board 
holds  that  a  constructive  change  occurred  entitling 
appellant  to  an  equitable  adjustment  for  resulting 
extra  costs. 

Appeal  of  Wylie  Brothers  Contracting  Co. ,  IBCA-1175- 
11-77  (Jan.  27,  198U)  "  91  I.D.  51 
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Appeal  of  Slater  Electric  Co.  of  California.  IECA-128  3- 
7-79  (Apr. "77  1980)  "  87  I.E.  121 


Because  a  contract  provision  is  superf louous,  it 
is  not  necessarily  aBbiguous,  and  the  presence  in  the 
same  contract  of  two  provisions  directed  at  alternative 
aethods  for  termination  does  not,  of  itself,  result  in 
an  aabiguity. 


*£££al_of_Dajid_R._Brownx_Jri,  IBCA-1600-7-82  (Bar. 
1983) 
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CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION--Continued 

Conflicting  Clauses--Continued 

months  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  manner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 

A£p.eal_of_Clark_e_Hirt,  IBCA-1S08-8-81  (Feb.  9,  19814) 

91  I.D.  71 


Co n st ruction_Against_ Drafter 

where  the  Government  modified  an  invitation  for 
bids  by  adding  a  note  regarding  grouting  of  equipment 
to  two  drawings  but  failed  to  change  the  drawings  of 
circuit  breakers  to  show  placement  of  the  grout  and 
failed  to  change  the  specifications  to  require  grout- 
ing of  the  circuit  breakers,  the  Board  held,  under  the 
rule  of  contra  proferentem  that  the  contractor's  inter- 
pretation that  the  contract  did  not  require  grouting 
of  the  circuit  breakers  was  reasonable  and  should  pre- 
vail.  The  Government's  direction  to  grout  17  of  21 
Government-furnished  circuit  breakers  was  a  change 
which  entitled  the  contractor  to  an  equitable 
adjustment. 

Appeal  of  Slater  Electric  Co.  of  California,  IBCA-1283- 
7-79  (Apr.  7,  1980)  87  I.D.  121 


where  a  contractor  alleged  that  differing  site 
conditions  were  encountered  in  constructing  bored 
tunnels  for  the  Navajo  Indian  Irrigation  Project  and 
resolution  of  the  question  as  to  what  the  contract 
indicated  turned  on  the  construction  to  be  placed  on 
the  specifications  and  drawings  relating  to  the  nature 
of  the  support  required  to  support  the  tunnels,  as 
well  as  upon  a  Government  estimate  that  approximately 
80  percent  of  the  tunnels  would  require  support  other 
than  rockbolts,  the  Board  found  the  contract  to  have 
indicated  that  the  deterioration  and  disintegration 
encountered  in  driving  the  tunnels  would  be  primarily 
of  a  surficial  nature.   In  so  finding  the  Board  noted 
that  in  the  disputed  area  the  contract  appears  to  be 
susceptible  of  more  than  one  reasonable  interpretation 
and  that  within  the  zones  of  reasonableness  the  Govern- 
ment as  the  author  has  to  share  the  major  responsibil- 
ity for  communicating  its  intentions  as  well  as  the 
main  risk  of  failure  to  carry  out  that  responsibility. 
Heavily  weighted  by  the  Board  in  reaching  its  decision 
was  the  fact  that  all  four  of  the  lowest  bidders 
appeared  to  have  construed  the  contract  to  indicate 
that  the  tunnels  could  be  supported  virtually  entirely 
with  rockbolts  and  that  that  construction  was  appar- 
ently known  to  the  project  construction  engineer  at  the 
time  of  bid  opening  based  upon  his  analysis  of  the  bids 
received . 


A££eal_of  _Fluor_U£ahx_Inc_. 
1981)" 


IBCA-1068-U- 


75  (Jan.  15, 

88  I.D.  41 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Constr uctionAga ins t_ Drafter — Continued 

A  termination  for  default  of  a  contract  awarded 
under  a  small  business  set-aside  program  is  converted 
to  a  termination  for  the  convenience  of  the  Government 
where  the  Board  finds  (i)  that  the  Government  failed  to 
set  forth  in  the  solicitation  the  applicable  size 
standard  for  the  small  business  set-aside  or  to  specify 
the  classification  for  the  procurement;  (ii)  that  the 
appellant's  interpretation  of  the  solicitation  require- 
ments was  reasonable;  and  (iii)  that  appellant's 
representation  of  itself  as  a  small  business  concern 
had  been  made  in  good  faith. 


Appeal  of  Highland  Reforestation 1 
"(July  8,~1983)~~ 


Inc. 


IBCA-1563-3-82 
90  I.D.  297 


The  Board  concludes  that  the  specifications  under 
a  Government  construction  contract  for  the  rental  of 
draglines  with  operators  are  defective  where  it  finds 
(i)  that  the  terms  of  the  solicitation  respecting 
supervision  were  ambiguous;  (ii)  that  the  interpreta- 
tion the  contractor  placed  upon  the  ambiguous  provi- 
sions was  reasonable,  as  evidenced  by  the  Government's 
concurrence  in  such  interpretation  prior  to  the  time  a 
dispute  arose;  (iii)  that  the  bifurcation  of  authority 
between  the  COR  at  the  jobsite  and  the  refuge  manager 
some  35  miles  away  continued  for  at  least  several 
months  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  manner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 


A££eal_of_Clark_6_Hirt,  IBCA-1506 


3-81  (Feb.  9,  198M) 
91  I.D.  71 


C on tract_ Clauses 

Where  a  contractor  is  found  to  have  failed  to 
maintain  a  system  of  cost  records  as  required  in  the 
cost  reimbursable  contract,  an  affidavit  of  the  con- 
tractor's project  director  prepared  5  years  later  is 
found  to  be  insufficient  evidence  that  unsupported 
retroactive  cost  transfers  to  the  contract  were  costs 
actually  incurred  in  performance  of  the  contract. 


Appeal  of  Washington  University , 
(Bar.  4,  1980) 


IBCA-1228-11-78 

87  I.D. 


Where  a  cost-plus-fixed-fee  contract  expressly 
provides  for  the  payment  of  finally  negotiated  overhead 
rates  notwithstanding  the  foregoing  provisions  which 
include  the  limitation  of  costs  provision,  the  Eoard 
finds  that  the  amount  determined  for  overhead  costs  is 
not  subject  to  the  limitation  of  the  contract  estimated 
costs. 

Appeal  of  Kirschner  Associates,  Inc. ,  IEC A- 131 9- 12-79 
(Apr.  1,  1980)" 


Where  at  least  four  of  seven  bidders  shared  the 
same  interpretation  of  the  method  of  construction 
required  by  a  contract  for  the  construction  of  a  bridge 
and  none  of  the  bidders  were  shown  to  have  a  different 
interpretation,  the  Board  finds  the  contractor's  inter- 
pretation to  be  reasonable  and  further  finds  that  the 
Government's  insistence  on  a  different  and  more  costly 
method  of  construction  was  a  constructive  change  for 
which  the  contractor  is  entitled  to  an  equitable 
ad  justment . 

A££ea l_of _S_S_W_Con tract i na_Coii_I nc. ,  IBCA-1307- 10-79 
(May  6,  1981)  88  I.D.  527 


Where  the  Permits  and  Responsibilities  clause  of  a 
contract  required  a  contractor  to  obtain  all  necessary 
permits  and  to  comply  with  all  applicable  laws,  codes, 
and  regulations,  the  fact  that  the  Government  spelled 
out  details  of  the  costs  for  three  required  permits  but 
made  no  representation  of  costs  for  a  fourth  permit  did 
not  transfer  the  contractor's  responsibility  for  ob- 
taining the  permit  to  the  Government.   The  Eoard  held 
that  the  contractor  could  not  recover  for  the  costs  of 
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Con tract_Cla uses- -Continued 

the  permit  which  it  learned  about  before  bid  opening 
but  chose  not  to  include  in  its  bid. 

AEE£ai_°I_nanuel_C._J ardi ffl^^Inc. ,  IBCA- 1 257- 1»- 79 
"(Apr.  16,  1980) 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

C on tract_ Clauses- -Continued 

leaks  in  the  roof  were  the  result  of  negligent  perfor- 
mance of  services  on  the  part  of  the  architect  in  the 
design  of  the  building. 

A££eal_of_the_Eaaers_ Partnership,  IECA-1299-8-79 
(Feb.  12,  19827 


where  a  prime  contract  requires  a  specific  state- 
ment in  subcontracts  in  order  for  wage  escalations  to 
apply  and  the  subcontract  contains  only  the  referenced 
requirements  by  incorporation  by  reference  of  the  spec- 
ifications and  a  general  statement  passing  on  appli- 
cable rights  and  privileges  of  the  prime  contractor  to 
the  subcontractor,  the  Board  finds  no  ambiguity  in  the 
prime  contract  and  no  obligation  for  the  Government  to 
pay  for  the  wage  escalations  of  the  subcontractor. 

Appeal  of  Martin  K.  Eby  Construction. Co. ,  Inc^, 
I8CA-1J80-8-80  (Feb.  19,  1981) 


A  claim  for  hauling  stones  for  use  as  riprap 
greater  distances  than  would  have  been  necessary  if 
the  Government  had  approved  other  sources  for  riprap 
is  denied  where  the  Board  finds  that  the  Government's 
refusal  to  permit  the  use  of  designated  portions  of  its 
lands  for  sources  of  riprap  was  authorized  by  the  con- 
tract specifications  and  the  contract  provision  relied 
upon  by  the  contractor  was  found  not  to  provide  a  basis 
for  recovery  where  it  was  neither  shown  nor  alleged 
that  the  contractor  or  its  employees  had  discovered  any 
archaeological  evidence  which  had  been  reported  to  the 
contracting  officer  or  that  that  officer  had  directed 
any  delay  or  change  in  the  work  as  a  result  of  such 
discovery  having  been  reported  to  him. 

Appeal  of  Allen  Stuber.  d.b.a.  Stuber  Construction 
Co.,  IBCA-1369-6-80  (Mar.  11,  1981) 


Where  a  cost-plus-fixed-fee  contract  expressly 
provides  for  the  payment  of  finally  negotiated  over- 
head rates  notwithstanding  the  foregoing  provisions 
which  include  the  limitation  of  cost  provision,  the 
Board  finds  that  a  claim  for  additional  overhead  costs 
is  not  subject  to  the  limitation  of  the  contract  esti- 
mated costs. 


Appeal  of  Dynadyne,  Inc. 


IBCA-1329-1-80  (Apr.  8,  1981) 
88  I.D.  U23 


When  a  contractor  expressed  a  desire  to  avoid 
legal  action  and  suggested  submitting  a  dispute  to 
arbitration  rather  than  following  the  dispute  resolu- 
tion process  required  by  the  disputes  clause,  the  con- 
tracting officer  was  without  authority  to  delegate  his 
duties  under  the  disputes  clause  to  an  arbitrator  and 
the  document  entitled  "Agreement  to  Submit  to  Arbitra- 
tion" was  a  nullity  which  conferred  no  right  on  the 
contractor  to  claim  expenses  during  the  arbitration 
period. 

*EE§2l_oJL24mes_6_Moore,  IBCA-1308-10-79  (Oct.  27, 
1981)  "  88  I.D.  991 


where  an  architect  designed  a  nearly  flat  roof 
having  a  pitch  of  U  inches  in  20  feet  with  specifica- 
tions directing  the  construction  contractor  to  install 
the  roof  in  accordance  with  the  manufacturer's  instal- 
lation manual,  but  the  published  literature  of  the 
manufacturer  called  for  a  minumum  pitch  of  3  inches  per 
foot  and  contained  no  provision  for  installing  a  roof 
as  designed  by  the  architect,  the  Board  found  that 


The  Board  denies  a  contractor's  claim  for  interest 
based  upon  Government  delays  in  paying  invoices  in 
undisputed  amounts  where  it  finds  neither  a  statutory 
nor  a  contractual  basis  for  recovery  of  the  interest 
claimed. 


A££eal_of _E lee tronic_ Tech nigueSj 
lHar.  22,    1982) 


Inc_.,  IBCA-1U7I4-6-81 
89  I.D.  Ill 


A  Government's  motion  for  summary  judgment  is 
granted  and  an  appeal  is  dismissed  where  in  connection 
with  a  claim  for  interest  for  the  Government's  delay  in 
making  progress  payment  the  Board  finds  there  is  no 
genuine  issue  of  material  fact  and  that  neither  the 
payments  clause  nor  the  Contract  Disputes  Act  of  1978 
authorize  the  payment  of  interest  on  undisputed  under- 
lying claims  on  which  the  claim  for  interest  is  based. 


Appeal  of  Lee  Roofing  Co. ,  IECA-1506- 
1982) 


8-81  (Hay  11, 

89  I.D.  233 


A  claim  for  breach  of  warranty  is  not  established 
under  a  contract  calling  for  the  furnishing  of  an 
audiovisual  system  where  the  Government  asserts  that 
the  system  was  defective  at  the  time  of  acceptance  and 
the  Board  finds  that  the  nonlatent  preexisting  defects 
forming  the  basis  of  the  warranty  claim  were  not 
excluded  from  the  coverage  of  the  standard  inspection 
clause  making  acceptance  conclusive,  except  as  regards 
latent  defects,  fraud,  or  such  gross  mistakes  as  amount 
to  fraud. 

Appeal  of  Bergen  Expo  Systems.  Inc.,  IBCA-13«8-<4-80 
(Sept.  9,  1982)  89  I.D.  U49 


A  claim  for  additional  costs  attributed  to  a  sus- 
pension of  work  is  denied  where  the  work  stoppage 
resulted  from  the  action  of  third  parties  without  the 
fault  of  the  Government. 


Appeal  of  Nielsons.  Inc.,  IBCA-1536-11-81  (Sept. 
1982) 


22, 


Where  a  contractor  claimed  that  it  should  have 
been  allowed  to  drill  or  ream  all  sampled  areas  of 
wells  to  a  9-inch  diameter  for  additional  payment,  tut 
the  contractor  had  been  paid  for  the  maximum  contract 
amount  of  drilling  and  reaming,  the  Board  found  that 
the  contractor  could  not  have  had  a  reasonable  expecta- 
tion of  payment  for  more  than  the  maximum  amount  stated 
in  the  contract. 


Appeal  of  Raimonde  Drilling  Corp. 
(Feb.  la,  1983) 


IBCA-1359-5-80 
90  I.D. 
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A  claim  for  additional  rock  excavation  is  denied 
where  the  Board  finds  (i)  that  the  contract  provided  for 
volume  of  excavation  to  be  measured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  rock 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a  preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  tor 
which  it  has  not  been  paid. 


A££eal  of  Central  Colorado  Contractors, 
B-78_(Mar.  25,  1983) 


Inc.,  IBCA-1203- 
90  I.D.  109 


CONTRACTS — Co  n  t  i  n  ued 

CONSTRUCTION  AND  OPERATION — Continued 

Contract_Clauses — Continued 

In  a  case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  allowance 
of  interest  on  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  be  prohibited  by 
a  provision  of  the  Federal  Procurement  Regulaticns 
incorporated  into  the  contract  by  reference. 

Appeal  of  Ferguson  Construction  Co. ,  IBCA-1681-6-83 
(Oct.  287  1983) 


A  contract  should  be  interpreted  so  as  to  give  a 
reasonable  meaning  to  all  its  parts  and  its  provisions 
should  not  be  construed  as  conflicting  unless  no  other 
reasonable  construction  is  possible. 

Because  a  contract  provision  is  superf louous,  it 
is  not  necessarily  ambiguous,  and  the  presence  in  the 
same  contract  of  two  provisions  directed  at  alternative 
methods  for  termination  does  not,  of  itself,  result  in 
an  ambiguity. 


AEESSl_2l_Eavid_R^._Brown_t_Jri,  IBCA-1600-7-82  (liar. 
1983) 


31, 


A  Government  motion  for  summary  judgment  is 
jranted  and  an  appeal  is  dismissed  when  in  connection 
with  a  claim  for  interest  for  the  Government's  delays 
in  making  progress  payments,  the  Board  finds  that  the 
Government's  delays  were  unreasonable  but  also  finds 
that  there  is  no  genuine  issue  of  material  fact  and 
that  neither  the  Payments  to  Contractor  clause  nor 
the  Contract  Disputes  Act  of  1978  authorize  the  pay- 
ment of  interest  on  undisputed  underlying  claims. 
Noted  by  the  Board  was  the  fact  that  the  invoices 
on  which  the  claim  for  interest  is  based  had  been 
paid  several  months  before  the  contractor's  claim 
for  interest  was  submitted  to  the  contracting 
officer  for  a  decision. 

Appeal  of  Casework  Installations,  Ltd. ,  IBCA-1635- 
11-82  (June  7,  1983) 


A  contract  for  dredging  a  lake  is  found  not  to  be 
a  lump  sum  contract  despite  a  fixed  amount  appearing  on 
the  face  page  under  the  term  "Contract  price"  where  a 
contract  provision  for  measurement  and  payment 
expressly  provides  for  payment  at  unit  prices  per  cubic 
yard  of  dredged  material. 

Appeal  of  L.  A.  Melka  Marine  Construction  S  Diving  Co., 
Inc.,  IBCA-1511-9-81~(July  28,  1983)  ~      90  I.D.  322 


The  Board  granted  the  Government's  motion  for 
summary  judgment  as  a  matter  of  law  where  appellant 
claimed  an  equitable  adjustment  for  state  taxes  imposed 
after  the  contract  date  and  the  contract  provided  that 
all  state  and  local  taxes  were  included  in  the  contract 
price,  with  no  provision  for  escalation  in  the  event  of 
the  imposition  of  added  taxes. 

iEES* I s_of _CEC0S_I n ter na t ion a 1 ^_ I nc. ,  I BC A- 1 6  6  7- 3- 8  3 
(Oct.  28,  1983) 


In  a  contract  for  construction  of  a  prefabricated 
building,  where  the  Government  required  painting  of 
certain  structural  components  under  the  authority  of 
a  specification  and  the  Board  determined  that  that 
specification  did  not  apply  to  painting  the  disputed 
structural  components,  the  Board  held  the  contractor 
entitled  to  compensation  for  the  extra  painting  ordered. 

A£jDeal_of_C_.  Gi_Norton_Co.  ,  IBCA-16U7-1-83  (Nov.  It, 
1983) 


Where  a  contractor  leased  a  helicopter  to  the 
Government,  tut  before  the  end  of  the  lease  period, 
the  helicopter  was  destroyed,  the  Board  found  that  the 
inability  or  unwillingness  of  the  contractor  upon 
demand  to  furnish  a  replacement  helicopter  for  the 
remainder  of  lease  period  constituted  nonperformance 
of  a  contractual  obligation  on  the  part  of  the  con- 
tractor and  held  that  such  nonperformance  relieved  the 
Government  from  payment  for  any  contractually 
guaranteed  minimum  use  of  the  aircraft. 

Where  a  contract  for  the  lease  of  a  helicopter  by 
the  Government  contained  a  Loss  or  Damage  to  Leased 
Aircraft  clause  whereby  the  Government  assumed  the  risk 
of  loss  and  agreed  to  pay  and  did  pay  the  fair  market 
value  of  the  helicopter  which  was  totally  destroyed  in 
a  crash,  the  Board  held  that  payment  by  the  Government 
was  performance  and  not  a  breach  on  its  part  and  that 
the  contractor  was  not  entitled  to  loss  of  profits  on  a 
breach  of  contract  theory. 

i££eal_of_Gaj_Airwaisi_Inci,  IBCA-1429-2-81  (Mar.  9, 
1984)  91  I.D.  149 


Contracting  Officer 

A  claim  asserted  under  the  Changes  clause  for 
increased  costs  resulting  from  actions  of  the  President 
in  decontrolling  the  price  of  heavy  crude  oil  is  dis- 
missed as  being  outside  the  jurisdiction  of  the  Eoard 
since  the  President's  action  was  a  sovereign  act  taken 
as  part  of  the  program  to  maintain  or  increase  produc- 
tion of  heavy  crude  oil. 


Appeal  of  Martin  K.  Eby  Construction  Co.,  Inc.. 
IBCA-1389-9-80  (Apr.  8,  1981)  "  88  I.E. 


431 


Where  during  a  visit  to  the  project  site  prepara- 
tory to  submitting  a  bid  for  the  construction  of  a  road 
and  bridge,  a  contractor  is  told  by  the  project  engineer 
that  the  slope  stakes  to  be  placed  would  fall  beneath  a 
prominent  ledge  of  rock  known  as  the  caprock  tut  when 
placed  the  slope  stakes  required  all  of  the  caprock  to 
be  excavated  and  moved;  and  where  the  Government 
admitted  other  significant  staking  errors,  the  Eoard 
finds  that  the  contractor  is  entitled  to  an  equitable 
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Contracting  Officer — Continued 

adjustment  under  the  standard  Changes  Clause  for  exca- 
vating and  moving  the  caprock  and  doing  additional  work 
as  a  result  of  the  Government's  staking  errors. 

Hhen  under  a  contract  for  the  construction  of  a 
road  and  a  bridge,  the  Government  denied  the  contrac- 
tor's request  to  use  the  bridge  for  its  construction 
operations  following  the  completion  of  the  bridge  and 
the  contractor  files  a  claim  for  the  costs  said  to  have 
resulted  from  the  Government's  refusal,  the  Board  finds 
that  the  refusal  was  justified  where  (i)  the  contract 
contains  no  provision  authorizing  the  contractor  to  use 
the  completed  bridge;  (ii)  whatever  costs  the  contrac- 
tor may  have  incurred  as  a  result  of  the  Government's 
action  have  not  been  shown  to  be  attributable  to 
unforeseen  work;  (iii)  appellant  has  not  shown  any 
custom  in  the  construction  business  in  support  of  its 
contentions;  and  (iv)  the  action  of  the  project  engineer 
in  refusing  the  appellant  permission  to  use  the  bridge 
was  not  shown  to  constitute  an  abuse  of  discretion. 

Appeal  of  Central  Colorado  Contractors,  Inc.,  IBCA-120  3- 
8-78  (Mar.  25,  1983)  ~  90  I.D.  109 


Where  a  contractor  relies  on  the  actions  of  a  pur- 
ported Government  agent  and  that  reliance  is  later 
challenged,  it  is  the  contractor's  burden  to  show  that 
the  individual  is  a  contracting  officer,  not  the 
Government's  to  show  he  is  not;  a  contractor  who  relies 
upon  the  actions  of  an  agent,  without  assuring  himself 
of  the  agent's  actual  authority  does  so  at  his  peril. 

*EES3i  of  Inter-Tribal  Council  of  Nevada.  Inc.. 
IBCA-123U-12-78  (Apr.  lU,  1983) 


A  Government  motion  to  dismiss  an  appeal  predi- 
cated upon  an  oral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  named  was  without  authority  to  enter  into  a 
contract  such  as  had  been  alleged  but  where  assuming 
appellant's  material  allegations  to  be  true  for  the 
purpose  of  the  motion,  it  appears  that  a  question 
exists  as  to  whether  the  Government  may  be  estopped  to 
reply  upon  the  defense  of  a  lack  of  actual  authority  to 
contract  if  affirmative  misconduct  of  the  Government 
official  concerned  were  shown  to  exist. 

AEEeaI_of_P2welI_Ai_£asej,  IBCA-1638-11-82  (Hay  23, 
1983)"  ~  90  I.D.  230 


Contracting  Officer — Continued 

A  claim  for  interest  under  the  Contracts  Disputes 
Act  of  1978  is  denied  where  the  Board  finds  justifiable 
the  contracting  officer's  action  in  withholding  funds 
otherwise  due  the  contractor  in  order  to  insure  payment 
to  the  contractor's  employees  of  fringe  benefits 
included  in  wage  determinations  set  forth  in  the  con- 
tract under  the  authority  of  the  David-Bacon  Act. 

Appeal  of  BBCO, Corp. .  IBCA-1795  (Nov.  16,  198M) 

91  I.D.  350 


Differing  Site_Condi tigns  JChanged_Condit ions) 

where  a  contractor  alleged  that  differing  site 
conditions  were  encountered  in  constructing  bored 
tunnels  for  the  Navajo  Indian  Irrigation  Project  and 
resolution  of  the  question  as  to  what  the  contract 
indicated  turned  on  the  construction  to  be  placed  on 
the  specifications  and  drawings  relating  to  the  nature 
of  the  support  required  to  support  the  tunnels,  as 
well  as  upon  a  Government  estimate  that  approximately 
80  percent  of  the  tunnels  would  require  support  other 
than  rockbolts,  the  Board  found  the  contract  to  have 
indicated  that  the  deterioration  and  disintegration 
encountered  in  driving  the  tunnels  would  be  primarily 
of  a  surficial  nature.   In  so  finding  the  Board  noted 
that  in  the  disputed  area  the  contract  appears  to  be 
susceptible  of  more  than  one  reasonable  interpretation 
and  that  within  the  zones  of  reasonableness  the  Govern- 
ment as  the  author  has  to  share  the  major  responsibil- 
ity for  communicating  its  intentions  as  well  as  the 
main  risk  of  failure  to  carry  out  that  responsibility. 
Heavily  weighted  by  the  Board  in  reaching  its  decision 
was  the  fact  that  all  four  of  the  lowest  bidders 
appeared  to  have  construed  the  contract  to  indicate 
that  the  tunnels  could  be  supported  virtually  entirely 
with  rockbolts  and  that  that  construction  was  appar- 
ently known  to  the  project  construction  engineer  at  the 
time  of  bid  opening  based  upon  his  analysis  of  the  bids 
received. 

In  a  case  involving  the  assertion  of  a  differ- 
ing site  conditions  claim  under  a  contract  for  the 
construction  of  concrete  lined  tunnels  for  the  Navajo 
Indian  Irrigation  Project,  the  Board  follows  the  Court 
of  Claims  in  holding  that  it  is  not  necessary  for  the 
"indications"  in  the  contract  to  be  explicit  or  spe- 
cific, it  being  sufficient  for  there  to  be  an  indica- 
tion on  the  face  of  the  contract  documents  causing  a 
bidder  reasonably  to  expect  that  there  were  no  "sub- 
surface or  latent"  physical  conditions  at  the  site 
differing  materially  from  those  indicated  in  the 
contract. 


An  appeal  for  recovery  of  overrun  costs  in  a  cost 
reimbursement/sharing  contract  is  denied  where  the  con- 
tractor tailed  to  provide  sufficient,  reliable  informa- 
tion on  the  status  of  expenditures  for  the  contracting 
officer  reasonably  to  conclude  that  there  was  an  over- 
run and  though  the  contracting  officer  urged  further 
performance,  that  urging  was  not  an  inducement  to  over- 
run, because  it  invariably  applied  to  performance  only 
up  to  the  point  of  exhaustion  of  funds  and  was  consis- 
tently accompanied  by  an  admonition  to  the  contractor 
to  be  guided  by  the  contract's  limitation  of  costs 
clause. 


AEpeal_o  f  _MTL_Sy_s  temsx  _I  n  c . 
198«) 


IBCA-lb48-l-83  (Sept.  19, 
91  I.D.  296 


Onder  a  contract  for  the  construction  of  two 
concrete  lined  tunnels  for  the  Navajo  Indian  Irrigation 
Project  (Tunnel  Nos.  3  and  3A)  the  Board  finds  a  first 
category  differing  site  conditions  claim  to  have  been 
established  with  respect  to  constructing  Tunnel  No.  3 
where  the  conditions  encountered  by  the  contractor  in 
that  tunnel  were  shown  to  be  materially  different  from 
those  indicated  in  the  contract. 

In  a  case  involving  the  assertion  of  first  and 
second  category  differing  site  conditions  claims  under 
a  contract  for  the  construction  of  two  concrete  lined 
tunnels  (Tunnel  Nos.  3  and  3A) ,  a  first  category  dif- 
fering site  conditions  claim  was  not  established  with 
respect  to  Tunnel  No.  3A  where  the  Board  found  the  con- 
tract to  have  indicated  that  the  deterioration  and  dis- 
integration to  be  anticipated  in  constructing  the  two 
tunnels  would  be  primarily  surficial  in  nature  tut  the 
evidence  offered  failed  to  show  that  the  rock  failures 
and  fallout  encountered  in  Tunnel  No.  3A  were  due  to 
overstressing  and  therefore  nonsurficial  in  nature. 

A  second  category  differing  site  conditions  claim, 
asserted  under  a  contract  for  the  construction  cf  two 
concrete  lined  tunnels  for  the  Navajo  Indian  Irrigation 
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Project  (Tunnel  Nos.  3  and  3A) ,  is  denied  where  the 
basis  for  the  claim  is  that  the  rock  failures  and  fall- 
out encountered  in  constructing  Tunnel  No.  3A  were  due 
to  overstressing  (shear  type  failures)  but  the  evidence 
of  record  failed  to  show  that  overstressing  was  the 
cause  of  such  rock  failures  and  fallout  as  occurred  in 
that  tunnel. 

Where  neither  what  is  described  as  the  "reference 
reach/claim  reach"  approach  nor  the  total  cost  method 
are  found  acceptable  as  a  proper  basis  for  an  equitable 
adjustment,  the  Board  resorts  to  the  so-called  jury 
verdict  method  for  determining  the  amount  of  the  equi- 
table adjustment  to  which  the  contractor  is  entitled  by 
reason  of  the  differing  site  conditions  found  to  have 
been  encountered  by  the  contractor  in  construction  of 
Tunnel  No.  3,  a  bored  and  concrete  lined  tunnel  of  the 
Navajo  Indian  Irrigation  Project. 

Appeal  of  Fluor  Utah.  Inc.,  IBCA-1068-4-75  (Jan.  15, 
1981)  "  88  I.D.  41 


A  claim  asserted  under  a  Changed  Conditions 
Clause  by  reason  of  alleged  withholding  of  material 
information  (first  category)  is  denied  where  there 
is  no  evidence  of  record  indicating  that  the  Govern- 
ment either  withheld  material  information  or  other- 
wise misrepresented  the  conditions  the  contractor 
would  encounter  in  performing  a  tree  thinning 
contract. 


Ap.p_eal_of_Nero_&_  Assoc  iateSj, 
(FebT  19,  1981) 


Inc.,  IBCA-1292-8-79 

88  I.D.  30<t 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Differing  SiteCgnditions  JChanged_Cgnditigns) 
--Continued 

would  be  true  of  the  particular  locale  in  which  the 
instant  contract  was  performed. 

Appeal  of  Singleton  Contracting  Corp..  I BC A- 1413-1 2-80 
(Aug.  12,  1981)  ~  88  I.D.  722 


Where  under  a  reroofing  contract  the  quantity  of 
roofing  required  to  be  used  is  substantially  greater 
than  the  approximate  quantities  estimated  by  the  Govern- 
ment in  the  invitation  for  bids  and  there  was  no  provi- 
sion included  therein  requiring  or  requesting  that  the 
quantities  specified  be  verified  by  prospective  bidders, 
the  Board  finds  that  the  substantially  greater  amount  of 
roofing  required  to  complete  the  contract  work  than  the 
Government  had  estimated  constituted  a  first  category 
differing  site  condition  for  which  the  contractor  is 
entitled  to  an  equitable  adjustment  in  the  contract 
price. 

iE£S3i_of  _?lii°  *  iis_fogf  i  na^Oj. ,  IBC  A- 1330- 1-80 
(Sept.  23,  1981)  88  I.D.  836 


A  first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  IBC A- 15 00- 8- 81 
(Feb.~12,  1982) 


A  Government  motion  for  summary  judgment  is 
granted  and  a  claim  for  differing  site  conditions 
(based  upon  damages  to  the  jobsite  caused  by  runoff 
from  a  severe  rainstorm)  is  denied  where  the  Board 
finds  that  if  all  of  appellant's  factual  allegations 
are  accepted  as  true  neither  the  differing  site  con- 
ditions clause  nor  any  other  clause  in  the  contract 
provides  a  basis  for  granting  the  appellant  relief  for 
the  claim  asserted. 


»EE§al_of _flcCu t c hegn^Pe ter sgn_iJ VI ,  I BCA- 1 3 9 2- 9- 8 0 
"(Bar.  12,  1981)  88  I.D. 
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A  second  category  differing  site  conditions  is 
found  to  exist  where  the  Government  tacitly  acknow- 
ledged that  double  roofing  encountered  under  a  contract 
calling  for  reroofing  of  a  building  in  Hiami,  Florida, 
constituted  an  unknown  condition  and  the  testimony 
offered  in  support  of  the  contractor's  claim  shows  that 
while  double  roofing  is  not  unusual  in  some  areas  of 
the  country,  it  is  unusual  in  the  southern  areas  where 
there  is  a  lot  of  mildew  and  moisture,  humidity,  as 
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Where  the  contractor  selected  a  reference  reach  of 
the  tunnel  to  establish  a  normal  cost  of  excavation  for 
comparison  with  greater  costs  in  the  claim  reach  of  the 
tunnel,  but  the  evidence  showed  that  some  costs  were 
understated  in  the  reference  reach  and  other  costs  were 
overstated  in  the  claim  reach,  the  Board  found  the  con- 
tractor's approach  to  be  unacceptable  as  a  basis  for  an 
equitable  adjustment  and  resorted  to  the  jury  verdict 
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■ethod  for  deternining  the  aiount  of  the  equitable 
adjustment. 

J._Fi  Shea  Co..  Inc.,  IBCA-1191-a-78  (Bar.  30,  1982) 

89  I.D.  153 


A  claim  for  a  first  category  differing  site  con- 
dition is  denied  where  a  deposit  of  organic  material 
encountered  in  excavation  did  not  differ  materially 
from  what  the  contractor  could  reasonably  have  expected 
to  encounter  from  a  site  examination  and  the  contract 
indications  of  subsurface  conditions. 


Appeal  of  Parkland  Design  S  Development  Corp. 
lKU2r3-81  (Aug.  2«,  1982) 
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excavation  and  not  upon  subsurface  investigation  by 
drilling,  as  were  the  Government's  designs. 


Roger  J.  Au  S  Son 
1983) 


avated 
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pated. 


[nc..,  IBCA-1303-9-79  (Sept.  1«, 

90  I.D.  M01 


where  it  was  found:   That  the  Government  desig- 
nated in  the  contract  documents  a  specific  site  as  the 
source  of  aggregate  for  use  in  a  road  construction 
project;  that  the  contractor  relied  on  the  contract 
data  indicating  that  such  source  contained  sufficient 
conforming  material  to  satisfy  the  contract  require- 
ments; and  that  the  actual  subsurface  conditions 
differed  naterially  from  the  conditions  indicated  by 
the  contract  drawings  and  from  the  expectations  of  per- 
sons familiar  with  the  source,  the  Board  concludes  that 
the  contractor  is  entitled  to  an  equitable  adjustment 
under  a  Category  I  Differing  Site  Condition  theory. 


A.EE£!i_P.i_§y.blon.:J!£Ad_Co.. ,  IBCA-1313-11-79  (Sept.  17, 
1982) 


Appeal  of  Bylie  Brothers  Contracting  Co. , 
11-77  (Jan.  27,  198«f 


IBCA-1175- 
91  I.D.  51 


Upon  finding  that  the  evidence  established  a  6.8 
percent  difference  between  the  actual  site  conditions 
encountered  at  the  pit  and  the  test  results  shown  on 
the  plans  of  the  average  amount  of  aggregate  passing  a 
So.  U  screen,  as  opposed  to  a  difference  of  26.5  per- 
cent asserted  by  the  contractor  on  appeal,  the  Board 
holds,  considering  all  the  circumstances  involved, 
that  the  6.8  percent  does  not  constitute  a  material 
difference  and  that  the  contractor  failed  to  sustain 
its  burden  of  proving  a  differing  site  condition. 

Appeal  of  Thorn  Construction  Co.,  Inc. ,  IBCA-125U- 
3-79  (Jan.  27,  1983)  "  90  I.D.  21 


The  Board  finds  that  no  differing  site  condition 
existed  despite  allegations  of  excessive  water  imped- 
ing excavation  and  construction  of  a  pipeline  resulting 
from  artesian  flows  where  the  contract  indications 
clearly  showed  some  artesian  conditions  to  be  expected, 
and  required  the  contractors  dewatering  plan  to  be 
approved;  and  where  the  contractor  did  not  implement 
his  plan  to  dewater  and  the  same  plan  was  effective  to 
allow  completion  of  the  project  by  a  Government  force 
account  crew. 

Appeal  of  Frank  Rivera,  Inc..  IBCA-1621-9-62  (Bay  10, 
198H) 
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Era wino,s_and_Specif  icat ions 


A  contractor's  claim  for  an  equitable  adjustment 
based  upon  an  alleged  differing  site  condition  was  not 
barred  by  its  failure  to  give  formal  written  notice  of 
the  differing  site  condition  since  the  Government  had 
actual  knowledge  of  such  condition  from  the  contrac- 
tor's submission  of  alternative  designs  for  anchoring 
the  seawall.   The  contractor's  designs  were  based  on 
the  actual  rock  conditions  disclosed  by  partial 
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i££eal_of_Flgor  Utahj._Incif  IBCA-1068-U-75  (Jan.  15, 
1981)   ~  88  I.D.  HI 


A  claim  predicated  upon  defective  specifications 
is  denied  where  assuming  arguendo  that  the  specifica- 
tions were  defective,  the  appellant  failed  to  show 
that  it  incurred  any  additional  costs  by  reason  of  the 
allegedly  defective  specifications. 

AEEeal  of  Nero  S  Associates,  Inc. ,  IBCA-1292-8-79 

(Feb.  19,  1981)  "  88  I.D.  30U 


Where  the  Board  found  that  the  Government  withheld 
information  from  the  contractor  pertaining  to  test 
results  showing  the  plasticity  index  of  an  alternate 
borrow  pit,  it  was  held  that  the  contractor  was  entitled 
to  an  equitable  adjustment  for  resulting  additional 
costs  on  the  basis  of  defective  specifications. 


Appeal  of  Seldo  Co..  Inc. 
IBCA-II94-5-78  (Sept.  30, 


,  d.b.a.  Desert  Materials  Co. , 
1981)  88  I.D.  895 


A  contractor's  claim  for  the  added  cost  of 
furnishing  concrete  bases  for  lighting  fixtures  is 
denied  where  the  contract  required  the  furnishing  of  an 
operational  lighting  system  and  there  were  other  con- 
tract references  to  requirements  for  mounting  and  bases. 
The  omission  of  the  referenced  detail  for  the  bases  on 
the  applicable  drawing  was  an  obvious  omission  that 
placed  on  the  contractor  a  duty  to  inquire. 

A  claim  for  added  work  to  create  a  swale  in  road- 
ways is  allowed  where  the  drawing  shows  the  existing 
subbase  to  contain  the  required  swale. 


Appeal  of  Tucker  &  Associates  Contracting.  Inc., 
IBCA-1U68-6-81  (Hov.  30,  1982)  ~  89  I. 
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Where  under  a  standard  construction  contract  the 
liability  of  the  Government  for  defective  plans  and 
specifications  is  clearly  established  but  as  a  conse- 
quence of  the  contractor  having  failed  to  segregate  the 
costs  applicable  to  the  constructive  change,  it  is  not 
possible  to  determine  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  of  contract  perfor- 
mance, the  amount  of  the  equitable  adjustment  to  which 


£QI1S*CTS — Continued 

CO1STR0CTICH  AND  OPEHATIOII — Continued 

Drawings_and_S£ecif i cat ions — Continued 

the  contractor  is  entitled  is  determined  by  the  Board  on 
the  basis  of  the  so-called  jury  verdict  approach. 
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Roger  J.  Au.S  Son, 
1983) 


InCi,  IBCA-1303-9-79  (Sept.  It, 

90  I.E.  101 
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CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Drawing_s_and_  Specific  at  ions — Continued 

The  Board  found  that  the  contractor  reasonably 
interpreted  the  contract  specifications  to  require  that 
all  materials,  except  solid  rock,  should  be  scaled  and 
where  such  interpretation  was  coaaunicated  to  Govern- 
aent  personnel  who  acquiesced  therein,  the  Board 
accorded  miniaal  significance  to  a  Governaent  geolo- 
gist's subjective  intent  for  the  rock  scaling  project 
(though  corroborated  by  a  drawing)  not  coaaunicated  to 
the  contractor  and  in  conflict  with  the  contractor's 
interpretation  of  the  specifications. 


i£ESaI_2f  Stephen  J,  Kenney.  IBCA-1U38-3-81 
(Sept.  307  1983f  "  90  I.D. 


UU5 


In  a  contract  for  construction  of  a  prefabricated 
building,  where  the  Governaent  required  painting  of 
certain  structural  coaponents  under  the  authority  of 
a  specification  and  the  Board  deterained  that  that 
specification  did  not  apply  to  painting  the  disputed 
structural  coaponents,  the  Board  held  the  contractor 
entitled  to  compensation  for  the  extra  painting  ordered. 


Appeal  of  C. 
I983f 


.  >!°£  £  °n_£°.r .  IBCA-16U7-1-83  (Nov.  1U, 


The  Board  concludes  that  the  specifications  under 
a  Governaent  construction  contract  for  the  rental  of 
draglines  with  operators  are  defective  where  it  finds 
(i)  that  the  tens  of  the  solicitation  respecting 
supervision  were  aabiguous;  (ii)  that  the  interpreta- 
tion the  contractor  placed  upon  the  aabiguous  provi- 
sions was  reasonable,  as  evidenced  by  the  Governaent's 
concurrence  in  such  interpretation  prior  to  the  tiae  a 
dispute  arose;  (iii)  that  the  bifurcation  of  authority 
between  the  COR  at  the  jobsite  and  the  refuge  aanager 
soae  35  miles  away  continued  for  at  least  several 
aonths  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  Banner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 

Nhere  under  a  construction  contract  for  the  rental 
of  draglines  with  operators  the  responsibility  of  the 
Governaent  for  delays  to  the  contract  work  was  clearly 
established  but  as  a  result  of  the  contractor's  fore- 
man having  failed  to  record  in  his  diary  soie  of  the 
significant  events  affecting  the  tiae  and  effect  of 
Governaent  actions  causing  delay  and  the  contractor 
having  failed  to  segregate  costs  applicable  to  the  con- 
structive change,  it  was  not  possible  to  determine  with 
reasonable  certainty  the  extent  to  which  the  Govern- 
aent's actions  increased  the  costs  of  contract  perfor- 
aance,  the  aaount  of  the  equitable  adjustaent  to  which 
the  contractor  is  entitled  was  deterained  by  resort  to 
what  has  been  characterized  as  the  jury  verdict 
approach. 


Appeal_of_Clark_6_Hirt,  IBCA-1508- 


8-81  (Feb.  9,  19814) 
91  I.D.  71 


Duration_of  Contract 

In  an  indefinite  quantity  contract  with  a  U-month 
ordering  period  where  the  aaxiaua  quantity  of  services 
was  ordered  iaaediately  after  award  and  an  additional 
delivery  order  for  services  exceeding  the  aaxiaua  was 
issued  within  2  months,  the  Board  held  that  the  Govern- 
ment could  not  require  the  contractor  to  perfora  ser- 
vices in  excess  of  the  maxiaua  but  when  the  contractor 
accepted  the  order  he  was  bound  by  the  unit  prices 
therein  and  was  not  entitled  to  standby  costs  prior  to 


CONTRACTS — Continued 

CCNSTRDCTICN  AND  OPERATION — Continued 

Duration_of  Contract  —  Continued 

receipt  of  the  order  which  exceeded  the  aaxiaua  quan- 
tities stated  in  the  contract. 

Appeal  of  Baiaonde  Drilling  Corp..  IBCA-1359-5-80 
(Feb"!  1U,  1983)  90  I.D.  69 


£uty_to  Jn9uir£ 

Bhere  the  scope  of  the  work  in  the  contract  spec- 
ifications included  providing  coaplete  electrical  ser- 
vice to  the  project  and  clearly  indicated  that  in 
doing  so  the  contractor  must  aeet  the  requireaents  of 
the  serving  electric  utility,  the  contractor  assumed 
the  risk  of  the  cost  of  complying  with  those  require- 
aents when  it  failed  to  ascertain  or  inquire,  before 
subaitting  its  bid,  what  those  costs  might  be. 

Appeal  of  N.  J.  Riebe  Enterprises.  Inc. ,  IBCA-1266-5-79 
(July  307  1980)  87  I.E.  337 


A  claim  for  an  equitable  adjustaent  under  the 
Changes  Clause  is  allowed  to  the  extent  that  the 
claias  submitted  are  found  to  have  involved  the  place- 
aent  of  fuaigated  topsoil  in  planters  in  excess  of  the 
quantity  required  based  upon  a  reasonable  interpreta- 
tion of  the  applicable  specifications.   As  the  con- 
tractor failed  to  separately  record  costs  related  to 
the  changed  work  relying  rather  upon  its  bid  estiaate, 
the  aaount  of  the  equitable  adjustaent  to  which  the 
contractor  is  entitled  is  determined  by  resort  to  the 
"jury  verdict"  approach. 

Appeal  of  Nekoosa  Contracting  Corp. .  IBCA-1U08-11-80 
(June  307  1981) 


A  contractor's  claim  for  the  added  cost  of 
furnishing  concrete  bases  for  lighting  fixtures  is 
denied  where  the  contract  required  the  furnishing  of  an 
operational  lighting  systea  and  there  were  other  con- 
tract references  to  requirements  for  mounting  and  bases. 
The  omission  of  the  referenced  detail  for  the  bases  on 
the  applicable  drawing  was  an  obvious  omission  that 
placed  on  the  contractor  a  duty  to  inquire. 

A  claia  for  added  work  to  create  a  swale  in  road- 
ways is  allowed  where  the  drawing  shows  the  existing 
subbase  to  contain  the  required  swale. 

Appeal  of  Tucker  S  Associates  Contracting,  Inc.. 
IBCA-1U68-6-81  ~(Nov7  30,  1982)  89~"l.D.  597 


In  an  earlier  decision  in  the  context  of  a  con- 
tract aabiguity,  the  Board  ruled  in  the  contractor's 
favor  on  the  costs  of  supplying  certain  building 
coaponents  and  against  the  contractor  on  the  costs  of 
installing  thea.   On  reconsideration,  the  contractor 
convinced  the  Board  that  the  analogy  relied  upon  in 
denying  the  appeal  for  installation  costs  was  falla- 
cious, but,  in  reviewing  all  aspects  of  the  decision 
on  reconsideration,  the  Board  discovered  that  its 
rationale  for  granting  an^  relief  on  the  issue  cf 
supplying  and  installing  the  coaponents  was  also 
erroneous,  and  therefore  affiraed  its  denial  of 
installation  costs  and  reversed  its  grant  of  supply 
costs.   Bhere  there  is  a  patent  aabiguity  between 
contract  provisions  and  a  contractor  fails  to  Bake 
inquiry  about  it,  the  contractor  Bay  not  rely  on 
its  interpretation  if  the  Governaent  interpretation 
differs  and  will  not  be  allowed  to  prevail  for  any 
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alleged  extra  costs  for  complying  with  directions 
consistent  with  the  Government's  interpretation. 

A£p_eal_of_Ci_Gi_Norton_Coi (On  Reconsideration)  , 

IBCA-1647-1-83  (Apr.  23, "1984) 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Estimated  Quantities—Continued 

adjustment  pursuant  to  the  Changes  clause  of  the 
contract. 

Luther  L.    Essary  Construction  Co.,  Inc. ,  I E C A- 1 5 5 6- 2- 8 2 
(June  27,  1983) 


Estimated  Quantities 

where  under  a  reroofing  contract  the  quantity  of 
roofing  required  to  be  used  is  substantially  greater 
than  the  quantity  of  roofing  estimated  by  the  Govern- 
ment and  it  is  determined  that  the  quantity  of  roofing 
required  for  performance  of  the  contract  could  not  have 
been  verified  by  a  prebid  investigation,  the  Board 
finds  that  the  substantially  greater  amount  of  roofing 
required  to  complete  the  contract  work  than  the  Govern- 
ment had  estimated  constitutes  a  first  category  differ- 
ing site  condition  for  which  the  contractor  is  entitled 
to  an  equitable  adjustment  under  the  Differing  Site 
Conditions  clause. 

Appeal  of  Singleton  Contracting  Corp..  IBCA-1413-12-80 
7Aug.  127  1981)  "  88  I.D.  722 


where  under  a  reroofing  contract  the  quantity  of 
roofing  required  to  be  used  is  substantially  greater 
than  the  approximate  quantities  estimated  by  the  Govern- 
ment in  the  invitation  for  bids  and  there  was  no  provi- 
sion included  therein  requiring  or  requesting  that  the 
quantities  specified  be  verified  by  prospective  bidders, 
the  Board  finds  that  the  substantially  greater  amount  of 
roofing  required  to  complete  the  contract  work  than  the 
Government  had  estimated  constituted  a  first  category 
differing  site  condition  for  which  the  contractor  is 
entitled  to  an  equitable  adjustment  in  the  contract 
price. 

lJ2E§§I_2l_IIii2 1  £ ls_Rgof  i na,_Co . ,  I BC A- 133  0-1-80 
(Sept.  237  198lf  ~  88  I.D.  836 


where  the  quantity  of  sediment  removed  from  a 
canal  was  approximately  125  percent  greater  than  the 
quantity  of  sediment  removal  estimated  by  the  Govern- 
ment, and  such  estimate  being  the  only  information 
available  to  the  contractor  upon  which  to  base  its  bid, 
and  it  is  determined  that  the  quantity  of  sediment 
removal  required  for  performance  of  the  contract  was 
impossible  to  verify  by  a  mandatory  prebid  investiga- 
tion, the  Board  finds  that  in  such  circumstances  the 
contractor  had  no  alternative  but  to  base  its  bid  upon 
the  estimated  quantities  of  sediment  furnished  by  the 
Government,  and  that  the  additional  amount  of  work 
required  to  complete  the  contract  in  excess  of  the 
Government  estimate  constitutes  a  first  category  dif- 
fering site  condition  for  which  the  contractor  is 
entitled  to  an  equitable  adjustment. 

&EE£al_of_SyblonzReid_Coi,  IBCA-1 313-11-79  (Sept.  17, 

1982) 


Where  the  contracting  officer  reduced  the  unit 
price  for  quantities  of  unclassified  excavation  in 
excess  of  the  Government  estimate,  the  Board  granted 
the  contractor's  motion  for  summary  judgment  as  a 
matter  of  law  when  it  determined:   (1)  That  neither 
party  relied  upon  the  estimate  for  other  than  solici- 
tation purposes;  (2)  that  the  contract  provided  for 
payment  to  the  contractor  at  the  full  unit  price  for 
actual  quantities  of  work  completed;  and  (3)  that  the 
Government  was  not  entitled  to  a  downward  equitable 


In  a  unit  price,  estimated  quantity  contract, 
where  the  contractor  made  a  prima  facie  case  of  the 
amount  of  work  done  as  well  as  the  reason  for  the 
discrepancy  between  its  case  thereon  and  the  Govern- 
ment's and  where  the  Government  failed  to  rebut  the 
contractor's  case  on  the  reason  for  the  discrepancy, 
the  Eoard  found  that  the  amount  of  work  done  was  in 
accordance  with  the  contractor's  claim. 


A££eal_of_Ste£hen_JJ.  Kennej,  IBCA-1438-3-81 

(Sept.  30,~1983)~"  90  I.D. 


445 


Rejected  by  the  Board  is  an  appellant's  argument 
that  the  Government  had  in  effect  guaranteed  to  the 
contractor  that  he  would  be  paid  any  specified  number 
of  hours  per  week  where  the  Board  found  (i)  that  the 
requirement  that  the  contractor  work  a  40-hour  week 
was  qualified  by  the  language  "weather  and  ground  con- 
ditions permitting";  (ii)  that  the  Government  consent 
to  the  contractor  working  50  hours  a  week  was  subject 
to  the  same  limiting  language;  and  (iii)  that  the  evi- 
dence showed  that  some  of  the  delays  experienced  by  the 
contractor  in  proceeding  with  the  contract  work  were 
attributable  to  rain  (i^,  weather  and  ground  condi- 
tions) for  which  the  Government  was  not  responsible. 

i£Eeal_of_Clark  £  Hirt,  IBCA-1508-8-81  (Feb.  9,  19814) 

91  I.D.  71 


A  contractor's  claim  for  compensation  for  placing 
additional  quantities  of  base  and  sutbase  is  denied 
where  the  contractor  attempted  to  relate  the  measure- 
ment of  the  base  and  subbase  to  an  alternate  bid  item 
for  an  estimated  quantity  of  asphaltic  concrete  paving 
which  was  not  accepted  by  the  Government  and  where  the 
contractor  offered  no  evidence  of  actual  measurement. 
Further  evidence  of  delivery  of  excess  raw  materials 
to  the  site  is  irrelevant  to  payment  since  the  payment 
clause  provides  payment  for  the  square  yardage  of  com- 
pacted base  and  subbase  and  not  for  delivery  of  raw 
materials  to  the  site. 

Appeal  of  Bruce  Andersen  Co.., Inc..  IEC A- 163 3-1 0-82 
(Nov.  30.  1984) 


General  Rules  of_Construction 

Where  the  Permits  and  Responsibilities  clause  of  a 
contract  required  a  contractor  to  obtain  all  necessary 
permits  and  to  comply  with  all  applicable  laws,  codes, 
and  regulations,  the  fact  that  the  Government  spelled 
out  details  of  the  costs  for  three  required  permits  but 
made  no  representation  of  costs  for  a  fourth  permit  did 
not  transfer  the  contractor's  responsibility  for  ob- 
taining the  permit  to  the  Government.   The  Eoard  held 
that  the  contractor  could  not  recover  for  the  costs  of 
the  permit  which  it  learned  about  before  bid  opening 
but  chose  not  to  include  in  its  bid. 

A£Eeal_of_Manuel_C1._Jardimx_Inc.  ,  IEC  A- 1257-4-79 
7Apr7  16,  1980) 
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CCN TRACTS — Continued 


CONSTRUCTION  AND  OPERATION — Continued 


CONSTRUCTION  AND  OPERATION — Continued 


General  Rules  of  Construction—Continued 


General  Rules  of  Construction — Continued 


Where  the  contractor  claiied  interest  for  the  cost 
of  borrowing  money  to  finance  the  Government  caused 
increase  in  costs  under  a  contract  awarded  before  Gov- 
ernment regulations  required  an  interest  clause,  the 
Board  followed  the  Court  of  Claias'  rule  laid  down  in 
£ia»o_£°£Ei  »•  UnAt£d_Sta,tes.  59a  P. 2d  8«2  (Ct.  CI. 
1979),  and  denied  the  contractor's  interest  claim. 

App_eals_of  Cen-Vi-Ro  of  Texas,  Inc..  IBCA-718-5-68  6 
IBCA-755-12-68  (June  27,  1980)  "  87  I.D.  230 


Where  an  appellant  acknowledges  that  it  received 
a  purchase  order  calling  for  »oving  Government-owned 
furniture  and  furnishings  shortly  prior  to  the  move 
and  the  record  shows  that  without  making  a  protest  of 
any  kind  the  contractor  proceeded  with  the  move  and 
that  it  subsequently  billed  the  Government  for  the 
services  rendered  in  accordance  with  the  rate  stated 
in  the  purchase  order,  the  Board  finds  the  purchase 
order  to  constitute  the  agreement  of  the  parties. 

Appeal  of  Alpine  Moving  and  Storage.  IBCA-143U-2-81 
(Oct.  21,  1981)  ~  88  I.D.  979 
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»EE§aI_2jLShale_Develo£ment_Cor£. ,  IBCA-1256-3-79 
(Bay  18,  1981) 


The  Board  denies  a  contractor's  claim  for  interest 
based  upon  Government  delays  in  paying  invoices  in 
undisputed  amounts  where  it  finds  neither  a  statutory 
nor  a  contractual  basis  for  recovery  of  the  interest 
claiied. 

Appeal  of  Electronic  Techniques.  Inc. .  IBCA-1U7U-6-81 
(Bar.  22,  1982)  89  I.D.  Ill 


A  contract  should  be  interpreted  so  as  to  give  a 
reasonable  meaning  to  all  its  parts  and  its  provisions 
should  not  be  construed  as  conflicting  unless  no  other 
reasonable  construction  is  possible. 

»££eal_of_£avid  R.  Brown, .Jr.,  IBCA-1600-7-82  (Bar.  31, 
1983) 


A  claim  for  an  equitable  adjustment  under  the 
Changes  Clause  is  allowed  to  the  extent  that  the 
claims  submitted  are  found  to  have  involved  the  place- 
ment of  fumigated  topsoil  in  planters  in  excess  of  the 
quantity  required  based  upon  a  reasonable  interpreta- 
tion of  the  applicable  specifications.   As  the  con- 
tractor failed  to  separately  record  costs  related  to 
the  changed  work  relying  rather  upon  its  bid  estimate, 
the  amount  of  the  equitable  adjustment  to  which  the 
contractor  is  entitled  is  determined  by  resort  to  the 
"jury  verdict"  approach. 


*EE§2A_°£ Nekoosa  Contracting  Corp . 

(June  30,  1981) 


IBCA-1U08-11-80 
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In  interpreting  a  contract,  statements  of 
authorized  Government  officials  made  at  a  preproposal 
conference,  attended  by  prospective  bidders,  can  and 
should  be  taken  into  account  in  ascertaining  the 
parties'  intentions  and  joint  understanding  of  the 
contract  requirements. 
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Appeal  of  Pettijohn  Engineering  Co.,  Inc.,  IBCA-13W6- 
i4-80~  (Bay  26,  1983)"" 


A  motion  for  reconsideration  is  denied  where  appel- 
lant argues  for  a  strained  interpretation  of  the  payment 
provisions  on  the  ground  that  a  construction  giving 
effect  and  meaning  to  all  provisions  will  be  preferred 
to  one  that  leaves  certain  provisions  superfluous  or  in 
conflict  with  each  other. 


*E2Sai  of  Seldo  Co..  Inc.,  d.b. 
IBCAr119U-5-78~ (Sept7~30,  1981) 


Desert  Baterials  COj, 
68~T7d7~895 


i£Eeal_2£_2lSe_2£ee_Nurser_y.,  IBCA-1628-10-82  (Aug. 
1983) 
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CONSTRUCTION  AND  OPERATION — Continued 


General  Rules  of  Construction—Continued 


Intent  of  Parties — Continued 


Contracts  entered  into  by  an  Indian  tribe  and 
approved  by  the  Bureau  of  Indian  Affairs  are  generally 
subject  to  the  same  rules  of  construction  as  contracts 
between  private  parties.   In  construing  an  Indian 
timber  sale  contract,  the  Board  of  Indian  Appeals  will 
presume  that  the  parties  intended  for  all  of  its  provi- 
sions to  have  leaning,  and  will,  therefore,  attempt  to 
give  effect  to  all  of  those  provisions. 

MliiiS_§5MS_l2£?si_Productsi_IncA_vi_Actina_De£utj[ 

*§§ij>i2£i  Secretary--Indian  Affairs (0£erat  ionsJ_ , 

IT  IBIA  299  (Sept.  127~19i3)~~  ~  90  I.D.  396 


The  Board  found  that  the  contractor  reasonably 
interpreted  the  contract  specifications  to  require  that 
all  materials,  except  solid  rock,  should  te  scaled  and 
where  such  interpretation  was  communicated  to  Govern- 
ment personnel  who  acquiesced  therein,  the  Board 
accorded  minimal  significance  to  a  Government  geolo- 
gist's subjective  intent  for  the  rock  scaling  project 
(though  corroborated  by  a  drawing)  not  communicated  to 
the  contractor  and  in  conflict  with  the  contractor's 
interpretation  of  the  specifications. 

A£Deal_of_Ste.phen_Ji_Kennej,  IBCA-14  38-3-81 

(Sept.  30,  1983)  "  90  I.D.  445 


Where  for  over  half  the  duration  of  the  contract 
performance  period  the  contractor  routinely  submitted 
direct  billings  for  holiday  pay,  and  the  responsible 
Government  official  approved  and  certified  them,  and 
payment  was  made  to  the  contractor,  the  Board  finds 
that  such  conduct  by  the  parties  prior  to  the  onset 
of  a  dispute,  is  entitled  to  great  weight  in  deter- 
mining that  the  contract  did  not  contain  overhead 
rates  for  holiday  pay. 

floving  Services,  Ltd.,  IBCA-1540-12-81  (Apr.  9,  1984) 


Intent_of  Parties 

Where  the  contracting  officer  responds  to  appel- 
lant's general  inquiry  on  a  number  of  pending  claims, 
the  Board  finds  that  response  is  not  a  new  appealable 
decision  occurring  after  the  effective  date  of  the  Con- 
tract Disputes  Act  of  1978  with  regard  to  four  appeals 
previously  dismissed  for  lack  of  jurisdiction  and  then 
pending  before  the  Board  on  appellant's  motion  for  re- 
consideration. 

A£Eeals_of_Greaorj_Lumber  Co.,  IBCA-1237-12-78,  IBCA- 
1238-12-78,  IBCA-1239-12-78,  IBCA-1240-12-78  (Bar.  11, 
1980)  87  I.D.  9a 


Rejected  by  the  Eoard  is  an  appellant's  argument 
that  the  Government  had  in  effect  guaranteed  to  the 
contractor  that  he  would  be  paid  any  specified  number 
of  hours  per  week  where  the  Board  found  (i)  that  the 
requirement  that  the  contractor  work  a  40-hour  week 
was  qualified  by  the  language  "weather  and  ground  con- 
ditions permitting";  (ii)  that  the  Government  consent 
to  the  contractor  working  50  hours  a  week  was  subject 
to  the  same  limiting  language;  and  (iii)  that  the  evi- 
dence showed  that  some  of  the  delays  experienced  ty  the 
contractor  in  proceeding  with  the  contract  work  were 
attributable  to  rain  dig..,  weather  and  ground  condi- 
tions) for  which  the  Government  was  not  responsible. 

*££eal_of_Clark  6_Hirt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


A  claim  for  compensation  for  the  addition  of  a 
boat  throttle  control  and  steering  system  is  denied 
where  appellant's  contract  required  the  furnishing  of  a 
new  jet  boat  with  an  intoard  engine  and  console  with 
complete  instrumentation,  and  no  evidence  is  submitted 
to  show  why  the  throttle  and  steering  systems  should  te 
excluded  from  the  required  "complete  instrumentation." 

Appeal  of  Ron's  Welding  6  Fabricating.  Inc..  IBCA-176  5- 
l-84~  (Nov.  297  1984) 


The  Board  found  that  liquidated  damages  were 
improperly  imposed  where  the  contractor  completed 
installation  of  a  computer  13  days  after  its  delivery 
under  a  contract  calling  for  delivery  of  the  computer 
within  30  days  of  award  but  imposing  no  damages  for 
late  delivery  and  instead  providing  for  liquidated 
damages  if  installation  of  the  computer  was  not  com- 
pleted within  30  days  of  its  delivery.   The  Board  held 
that  if  the  Government  intended  to  require  installation 
within  b0  days  of  award,  it  was  an  unexpressed,  subjec- 
tive, unilateral  intent  which  was  insufficient  to  bind 
the  contractor  who  reasonably  believed  otherwise. 

AEEeaI_°S_°ML£°EEi  •    IBCA-1427-1-81  (Sept.  15,  1981) 


In  interpreting  a  contract,  statements  of 
authorized  Government  officials  made  at  a  preproposal 
conference,  attended  by  prospective  bidders,  can  and 
should  be  taken  into  account  in  ascertaining  the 
parties'  intentions  and  joint  understanding  of  the 
contract  requirements. 


Appeal  of  Pettijohn  Engineering  Co. 
4-80  (Bay  267~1983) 


Inc . 


IBCA-1346- 


Labor  Laws 

The  Board  denies  a  Government  motion  to  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  Labor  Standards  clause  gives  the 
Department  of  Labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Bacon  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a  prime  contractor  by  reason  of  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  to 
represent  amounts  owed  ty  the  subcontractor  to  the 
Federal  or  to  a  state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  to  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

Appeal  of  G.  A.  Western  Construction  Co.,  IECA-1550- 
2-82  (July  1,  1982)  89  I.D.  365 


A  claim  for  interest  under  the  Contracts  Disputes 
Act  of  1978  is  denied  where  the  Board  finds  justifiable 
the  contracting  officer's  action  in  withholding  funds 
otherwise  due  the  contractor  in  order  to  insure  payment 
to  the  contractor's  employees  of  fringe  benefits 
included  in  wage  determinations  set  forth  in  the  con- 
tract under  the  authority  of  the  David-Eacon  Act. 


A£Eeal_of_BECO_Cor£^.  IBCA-1795  (Nov.  16,  1984) 

91  I.D. 
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CONSTRUCTION  AND  OPERATION — Continued 

Hodif ication_of  Contracts 

Generally 

In  a  case  involving  the  movement  of  Government 
office  furniture  and  furnishings  within  the  State  of 
Colorado,  the  Board  finds  (i)  that  the  National  Park 
Service  is  not  required  to  pay  a  higher  rate  for  the 
movement  of  its  property  than  the  rate  negotiated  with 
the  contractor  as  reflected  in  an  accepted  purchase 
order  and  (ii)  that  it  is  not  required  to  forego  pre- 
senting to  the  contracting  officer  for  decision  a  claim 
for  damages  sustained  to  Government  property  during  the 
course  of  the  move,  even  though  at  the  time  the  move 
took  place  the  tariff  rates  promulgated  by  the  Colorado 
Public  Utilities  Commission  required  payment  of  a 
higher  rate  than  that  specified  in  the  purchase  order 
and  even  though  the  same  tariff  rates  required  payment 
of  the  full  amount  billed  for  services  rendered  before 
claims  against  the  carrier  for  damages  to  property 
during  the  move  could  be  entertained. 

4££eii_2l  Alpine  Moving  and  Storage,  IBCA-1131-2-81 
(Oct.  21, "1981""  88  I.D.  979 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Notices — Continued 

A  contractor's  claim  for  an  equitable  adjustment 
based  upon  an  alleged  differing  site  condition  was  not 
barred  by  its  failure  to  give  formal  written  notice  of 
the  differing  site  condition  since  the  Government  had 
actual  knowledge  of  such  condition  from  the  contrac- 
tor's submission  of  alternative  designs  for  anchoring 
the  seawall.   The  contractor's  designs  were  based  on 
the  actual  rock  conditions  disclosed  by  partial 
excavation  and  not  upon  subsurface  investigation  by 
drilling,  as  were  the  Government's  designs. 


Roger  J.  Au  6_Sonx_Inc^ 
1983) 


IBCA-1303-9-79  (Sept.  11, 

90  I.E.  101 


The  20-day  notice  provision  of  the  Changes  clause 
is  inapplicable  where  the  Board  finds  the  specification 
to  be  defective,  thereby  bringing  the  case  within  the 
defective  specification  exceptions  to  the  notice 
requirement  of  the  Changes  clause. 

lE£eal_of_Clark_£_Hirt,  IBCA-1508-8-81  (Feb.  9,  1981) 

91  I.D.  71 


Duress 

Where  a  termination  settlement  agreement  was 
reached  about  11  months  after  a  decision  of  the  Board 
in  favor  of  appellant  and  the  facts  show  that  appel- 
lant was  responsible  for  almost  a  year  of  the  delay 
for  refusal  to  allow  Government  auditors  full  access 
to  the  contract  records,  and  the  agreement  was  signed 
by  appellant's  president  in  an  amount  in  excess  of  the 
amount  authorized  by  appellant's  board  of  directors, 
the  Board  finds  that  appellant  failed  to  show  that  it 
entered  the  agreement  because  of  duress  on  behalf  of 
the  Government. 


Appeal  of  Systems  Technology  Associates.  Inc. , 
IBCAr1108-1-76  (Feb.  19,  1981)  88 


A  Government  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a  subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:   (1)  The  decision  from  which  the  appeal  was 
taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a  representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 


I.D.  293 


Appeal  of  Ohba yashi-Gumi.  Ltd. 
(Sept.  25,  1981) 


IBCA-1785-3-81 

91  I. 


311 


Notices 

Where  the  Board  found  that  the  contracting  officer 
had  actual  notice  of  the  claim  for  delay  based  on  a 
diesel  fuel  shortage,  but  declined  to  make  the  investi- 
gation required  by  Clause  5  (d)  (2)  of  the  General  Provi- 
sions of  the  Standard  Form  23A  construction  contract 
because  of  the  erroneous  belief  that  a  fuel  shortage 
was  not  a  sufficient  legal  ground  to  justify  an  exten- 
sion, the  Board  further  found  that  the  Government  was 
not  prejudiced  by  alleged  untimely  notice  of  delay  and 
refused  to  foreclose  the  contractor  from  asserting  the 
defense  of  excusable  cause  for  delay. 

Appeals  of  Phillips  Construction  Co..  IBCA-1295-8-79  6 
1296-8-79  (July  31,  1981)  88  I.D.  689 


Written  notice  given  a  week  after  completion  of 
the  contract  work  is  found  to  satisfy  the  requirement 
of  the  Differing  Site  Conditions  clause  for  written 
notice  to  the  contracting  officer  before  the  conditions 
are  disturbed  where  the  evidence  shows  that  the  Govern- 
ment had  actual  notice  of  the  operative  facts  related 
to  double  roofing  at  the  time  the  double  roofing  was 
encountered  and  no  showing  was  made  that  any  prejudice 
to  the  Government  had  resulted  from  the  belated  written 
notice. 

Appeal  of  Singleton  Contracting  Corp..  IBC A- 1113-12- 80 
(Aug.  12,  198l7  ~  88  I.D.  722 


Payments 

A  claim  based  primarily  upon  an  overpayment  to 
a  contractor  is  approved  where  the  Board  finds  the 
evidence  of  record  substantiates  the  Government  claim 
and  it  does  not  appear  that  the  appellant  has  ever  con- 
tested either  the  fact  or  the  amount  of  the  overpayment 
or  adjustments  related  to  such  overpayment  which  have 
the  effect  of  reducing  the  amount  of  the  Government's 
claim. 

Appeal  of  Nero  6  Associates.  Inc..  IECA-12  92-8-79 

(FebT  197  1981)"  88  I.D.  301 


A  contractor's  claim  for  compensation  for  placing 
additional  quantities  of  base  and  subbase  is  denied 
where  the  contractor  attempted  to  relate  the  measure- 
ment of  the  base  and  subbase  to  an  alternate  bid  item 
for  an  estimated  quantity  of  asphaltic  concrete  paving 
which  was  not  accepted  by  the  Government  and  where  the 
contractor  offered  no  evidence  of  actual  measurement. 
Further  evidence  of  delivery  of  excess  raw  materials 
to  the  site  is  irrelevant  to  payment  since  the  payment 
clause  provides  payment  for  the  square  yardage  of  com- 
pacted base  and  subbase  and  not  for  delivery  of  raw 
materials  to  the  site. 


Appeal  of  Bruce, Andersen  Co..  Inc, 
(Nov.  307  1981) 


IBCA-1633-10-82 
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CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Privitx  of_Contract 

A  Government  notion  to  disaiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a  subcon- 
tractor where  it  finds  the  priae  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:   (1)  The  decision  froa  which  the  appeal  was 
taken  was  addressed  to  the  priae  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a  representative  of  the 
contractor;  and  (J)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

Appeal  of_Ohba_y,ashi-GuBix_Ltd.,  IBCA-1785-3-8« 
(Sept.~25,  1 9 8 1* )  91  I.D.  311 


Subcon  tract  or  s_and_Su  pp.1  iers 

Where  a  contractor  claias  eicusable  delays  by 
reason  of  the  failure  of  suppliers  to  tiaely  supply 
aaterial  or  to  replace  daaaged  or  nonspecif ication 
aaterial,  the  failure  to  show  that  the  suppliers'  de- 
lays were  without  the  fault  or  negligence  of  both  the 
contractor  and  the  suppliers  precludes  a  finding  that 
the  delays  were  excusable  under  the  contract. 

Appeal  of  J.  T.  Gregory  E  Son.  Inc..  IBCA-1260-U-79 
(Apr.  30,  1980)  "  87  I.D.  15U 


Where  a  prime  contract  requires  a  specific  state- 
ment in  subcontracts  in  order  for  wage  escalations  to 
apply  and  the  subcontract  contains  only  the  referenced 
requirements  by  incorporation  by  reference  of  the  spec- 
ifications and  a  general  statement  passing  on  appli- 
cable rights  and  privileges  of  the  prime  contractor  to 
the  subcontractor,  the  Board  finds  no  aabiguity  in  the 
prime  contract  and  no  obligation  for  the  Government  to 
pay  for  the  wage  escalations  of  the  subcontractor. 

Appeal  of  Martin  K.  Eby  Construction  Co.,  Inc., 
IBCA-1380-8-80  (Feb.  19,  198l7 


A  claia  for  rental  of  blowout  prevention  equipment 
used  in  drilling  a  well  under  a  Governaent  prime  con- 
tract is  denied  where  the  supplier  of  the  equipment 
alleges  that  the  equipment  was  furnished  pursuant  to 
oral  orders  received  froa  a  Government  employee  but  the 
eaployee  naaed  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier's  own  order  forms  show  the 
orders  in  question  to  have  been  placed  by  the  priae 
contractor.   The  appellant's  claia  predicated  upon  a 
benefit  to  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  from  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 
priae  contract,  the  Board  has  no  jurisdiction  over  con- 
tracts implied  in  law. 

*E2§al_of  Shafco  Industries, . Inc. .  IBCA-1U47-3-81 
(Mar.  167~1982)~"  89  I.D.  92 


The  Board  denies  a  Government  motion  to  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  Labor  Standards  clause  gives  the 
Department  of  Labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Bacon  Act,  where  the 
record  indicates  that  alaost  two-thirds  of  the  aaount 
withheld  froa  a  priae  contractor  by  reason  of  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  to 
represent  amounts  owed  by  the  subcontractor  to  the 
Federal  or  to  a  state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  to  its 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Subcontr actor s_and_Sup£l iers — Continued 

authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

Appeal  of  G.  A.  Western  Construction  Co.,  IECA-1550- 
2-82~(July  1,  1982)"  89  I.D.  365 


A  Government  defense  that  the  Board  is  without 
jurisdiction  over  a  subcontractor's  claim  is  rejected 
where  it  is  found  that  the  subcontractor's  claia  was 
included  in  the  appellant's  initial  claim  submission 
and  that  at  the  bearing  appellant  actively  prosecuted 
the  claia  on  behalf  of  the  subcontractor  by  eliciting 
testinony  not  only  froa  a  representative  of  the  subcon- 
tractor but  froa  appellant's  foreman  as  well. 

Appeal  of  Clark  6  Hirt.  IBCA-1508-8-81  (Feb.  9,  1981) 


A  Government  motion  to  disaiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a  subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:   (1)  The  decision  froa  which  the  appeal  was 
taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a  representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

Appeal  of  Ohbayashi-Guai,  Ltd..  IBCA-1785-3-81 

(SeptT  25,  198a)"  "  91  I.D.  311 


Third  Persons 

A  claia  for  rental  of  blowout  prevention  equipment 
used  in  drilling  a  well  under  a  Government  prime  con- 
tract is  denied  where  the  supplier  of  the  equipment 
alleges  that  the  equipment  was  furnished  pursuant  to 
oral  orders  received  from  a  Government  employee  but  the 
employee  naaed  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier's  own  order  forms  show  the 
orders  in  question  to  have  been  placed  by  the  prime 
contractor.   The  appellant's  claim  predicated  upon  a 
benefit  to  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  froa  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 
priae  contract,  the  Board  has  no  jurisdiction  over  con- 
tracts implied  in  law. 


Appeal  of  Shafco  Industries,  Inc^ 
(Mar.  167  1982f 


IECA-14U7-3-81 
89  I.D. 


92 


Waiver_and_ Estoppel 

Upon  finding  that  the  Government  waived  the 
original  completion  date  for  performance  of  a  fixed- 
price  construction  contract  by  peraitting  the  con- 
tractor to  work  after  default,  failed  to  fix  a  new 
specific  coapletion  date  after  waiver,  and  failed  to 
prove  abandonment  or  anticipatory  breach  on  the  part  of 
the  contractor  after  the  waiver,  the  Board  holds  the 
contractor  to  have  been  wrongfully  terminated  for 
default  and  entitled  to  have  the  termination  for 
default  converted  to  a  termination  for  the  convenience 
of  the  Government. 


Appeal  of  Milo  Werner  Co. 
1982) 


IBCA-1202-7-78  (Mar.  22, 

89  I.D.  100 
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£231ii£IS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Saiver_and_Estopp_el — Continued 

A  Government  notion  to  disaiss  an  appeal  predi- 
cated upon  an  oral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  naaed  was  without  authority  to  enter  into  a 
contract  such  as  had  been  alleged  but  where  assuming 
appellant's  material  allegations  to  be  true  for  the 
purpose  of  the  notion,  it  appears  that  a  question 
exists  as  to  whether  the  Government  aay  be  estopped  to 
reply  upon  the  defense  of  a  lack  of  actual  authority  to 
contract  if  affirmative  misconduct  of  the  Government 
official  concerned  were  shown  to  exist. 

Appeal  of  Powell  A.  Casey.  IBCA-1638-11-82  (Hay  23, 
19837  "  90  I.D.  230 


Statements  nade  at  a  preproposal  conference  by  the 
designated  contracting  officer's  technical  representa- 
tive (COTR)  who  presided  at  the  conference,  are  binding 
upon  the  Government  when  it  is  determined  that  (i)  the 
COTR  was  the  "authorized  representative"  of  the  con- 
tracting officer  within  the  meaning  of  clause  1(b)  of 
the  General  Provisions  of  the  contract;  (ii)  there  is 
no  evidence  that  bidders  who  attended  the  conference 
were  Bade  aware  of  any  limitations  of  the  COTB'S 
authority;  (iii)  the  COTR  played  an  extensive  role  in 
the  preparation  of  the  solicitation;  and  (iv)  the 
testimony  of  the  COTR  indicated  that  he  had  no  reason 
to  believe  that  he  was  not  authorized  to  aake  such 
statements. 

Appeal  of  Pettijohn  Engineering  Co.. Inc. ,  IBCA-13U6- 

U-80  (Hay  267~1983) 


Warranties 

The  Government  failed  to  sustain  its  burden  of 
proving  that  the  malfunctioning  of  discharge  gate 
valves  required  for  an  irrigation  systea  was  due  to  the 
valves  not  meeting  the  requirements  of  the  specifica- 
tions rather  than  a  result  of  the  Government's  failure 
to  provide  a  filtering  device  in  the  irrigation  systea 
to  keep  out  daaaging  foreign  matter.   Noted  by  the 
Board  was  the  fact  that  under  the  maintenance  warranty 
provision  on  which  the  Government's  claim  is  based,  the 
contractor  is  not  responsible  for  repairing  defects  or 
failures  due  to  negligence  in  the  operation  of  the  irri- 
gation system  by  the  Government  or  its  agents. 

The  Board  denies  a  claim  for  interest  on  an  amount 
obtained  by  the  Government  from  an  interest-bearing 
escrow  retention  account  to  satisfy  its  claim  of  breach 
of  a  maintenance  warranty  (the  interest  claimed  is  the 
amount  that  would  have  been  earned  in  the  escrow 
account  on  the  sum  taken  ty  the  Government  from  the 
time  taken  until  the  tine  paid).   The  denial  is  predi- 
cated upon  the  absence  of  any  clause  in  the  contract 
authorizing  the  payment  of  the  type  of  interest  claimed 
and  the  fact  that  the  only  statute  authorizing  the  pay- 
ment of  interest  on  claims  against  the  Government  is 
the  Contract  Disputes  Act  of  1978,  under  which  interest 
is  paid  on  claims  from  the  time  they  are  presented  to 
the  contracting  officer  for  decision. 


Appeal  of  Armstrong  S  Armstrong,  Inc. 
(Jan.  29,  19827 


IBCA-1311-10-79 

89  I.D.  30 


A  claim  for  breach  of  warranty  is  not  established 
under  a  contract  calling  for  the  furnishing  of  an 
audiovisual  system  where  the  Government  asserts  that 
the  system  was  defective  at  the  time  of  acceptance  and 
the  Board  finds  that  the  nonlatent  preexisting  defects 
forming  the  basis  of  the  warranty  claim  were  not 
excluded  from  the  coverage  of  the  standard  inspection 
clause  making  acceptance  conclusive,  except  as  regards 


CONTB ACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Warranties — Continued 

latent  defects,  fraud,  or  such  gross  mistakes  as  aaount 
to  fraud. 

Appeal  of  Bergen  Expo  Systeas.  Inc..  IBCA-13U8-U-80 
(Sept.  97  1982)  "  89  I.D.  <4«9 


CONTRACT  DISPUTES  ACT  OF  1978 

Generally 

Where  the  Government  as  the  moving  party  on  a 
counterclaim  sustains  its  burden  of  proof  concerning  an 
overpayment  to  the  contractor,  the  Board  concludes  that 
the  withholding  and  set  off  of  funds  otherwise  payable 
to  the  contractor  by  the  Government  was  proper. 

Appeal  of  Dodd.  Frazj.er  S  Co.  .  IBCA-1591-6-82  6  1605- 
7-82  (Jan.  28,  1983)  90  I.D.  <4l 


A  contract  was  properly  terminated  for  default 
because  a  state  license  was  not  furnished  and  the 
contractor  had  adequate  notice  that  the  license  was 
required  and  that  his  failure  to  provide  it  would 
result  in  termination  for  default  and  liability  for 
excess  reprocurement  costs. 

Appeal  of  Thunpers  Reforestation.  I EC A- 1576-5-8  2 
(Jan.  3l7  1983) 


A  purchase  order  requiring  that  abstracts  of  title 
be  prepared  and  certified  by  an  abstractor  was  properly 
terainated  when  the  contractor,  after  adequate  written 
notice,  failed  to  demonstrate  that  he  was  authorized 
under  state  law  to  conduct  an  abstractor's  business, 
and  did  not  otherwise  secure  the  required  certification 
by  a  properly  authorized  abstractor. 

Appeal  of  Rudy  Hartin.  IBCA-1606-7-82  (Oct.  19,  1983) 


Interest 

A  construction  contractor's  claim  for  interest 
under  the  Contract  Disputes  Act  of  1978,  is  denied 
where  the  Board  finds  that  the  underlying  claims  for 
an  equitable  adjustment  were  negotiated  to  settlement 
as  evidenced  by  a  written  agreement  between  the  parties 
which  contained  no  provision  postponing  the  finality  of 
the  settlement  pending  the  resolution  of  the  claim  for 
interest. 

Appeal  of  Warn  Construction  Co..  Inc..  IBCA-1280-7-79 
(DecT  10,  1981)  "  88  I.D.  1065 


The  Board  denies  a  claim  for  interest  on  an  amount 
obtained  by  the  Government  from  an  interest-bearing 
escrow  retention  account  to  satisfy  its  claim  of  breach 
of  a  maintenance  warranty  (the  interest  claimed  is  the 
amount  that  would  have  been  earned  in  the  escrow 
account  on  the  sum  taken  by  the  Government  from  the 
tine  taken  until  the  time  paid) .   The  denial  is  predi- 
cated upon  the  absence  of  any  clause  in  the  contract 
authorizing  the  payment  of  the  type  of  interest  claimed 
and  the  fact  that  the  only  statute  authorizing  the  pay- 
ment of  interest  on  clams  against  the  Government  is 
the  Contract  Disputes  Act  of  1978,  under  which  interest 
is  paid  on  claims  from  the  time  they  are  presented  to 
the  contracting  officer  for  decision. 

Appeal  of  Ar mstrong  S  Armstrong.  Inc.  ,  IBCA-1311-10-79 
(Jan.~297  1982)  ~  89  I.D.  30 


CONTRACTS — Continued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 

Interest — Continued 

The  Board  denies  a  contractor's  claii  for  interest 
based  upon  Governaent  delays  in  paying  invoices  in 
undisputed  amounts  where  it  finds  neither  a  statutory 
nor  a  contractual  basis  for  recovery  of  the  interest 
claimed. 


Appeal  of  Electronic  Techniques.  Inc. 
7aar.  22,  1982) 


IBCA-l«7i»-6-81 
89  I.D.  Ill 


A  Government ' s  notion  for  suaaary  judgment  is 
granted  and  an  appeal  is  dismissed  where  in  connection 
with  a  clain  for  interest  for  the  Governaent's  delay  in 
making  progress  payment  the  Board  finds  there  is  no 
genuine  issue  of  material  fact  and  that  neither  the 
payments  clause  nor  the  Contract  Disputes  Act  of  1978 
authorize  the  payment  of  interest  on  undisputed  under- 
lying claias  on  which  the  claia  for  interest  is  based. 

*££§al_of_Lee_H oo f  ina,_Co..  ,  IBCA-1506-8-81  (Bay  11, 
1982)  "  89  I.D.  233 


Where  the  Government  withheld  funds,  due  to  the 
contractor  for  work  performed,  to  cover  the  cost  of 
site  restoration  and  seeding  pursuant  to  a  site  res- 
toration clause  which  required  ruts  to  be  smoothed  and 
depressions  to  be  filled  but  did  not  require  seeding, 
the  Board  held  that  the  contractor  was  entitled  to  be 
paid  for  the  aaount  erroneously  withheld  for  seeding, 
plus  interest  froa  the  date  the  claia  was  presented  to 
the  contracting  officer. 

Appeal  of  Raimonde  Drilling  Corp. ,  IBCA-1359-5-8  0 
(Feb.  11,  1983)  ~  90  I.D.  69 


CONTRACTS — Continued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 

Interest — Continued 

In  an  equitable  adjustaent  case,  the  Board  finds 
that  an  appellant  is  entitled  to  simple  interest  on  the 
aaount  found  to  be  due  and  that  under  the  provisions 
of  the  Contract  Disputes  Act  the  aaount  of  interest  is 
to  be  determined  on  the  basis  of  applying  variable 
rates  for  the  period  over  which  interest  is  payable 
with  interest  not  to  coaaence  until  the  contractor  has 
subaitted  its  claia  to  the  contracting  officer  for 
decision. 


Appeal  of  Ohtayashi-Guai. 
(Sept.  25,  198U)~ 


Ltd. .  IBCA-1785-3-8M 

91  I. 


D.  311 


A  claia  for  interest  under  the  Contracts  Disputes 
Act  of  1978  is  denied  where  the  Board  finds  justifiable 
the  contracting  officer's  action  in  withholding  funds 
otherwise  due  the  contractor  in  order  to  insure  payment 
to  the  contractor's  eaployees  of  fringe  benefits 
included  in  wage  deters inat ions  set  forth  in  the  con- 
tract under  the  authority  of  the  David-Bacon  Act. 

*I£eal  oi    B!C 0_ Corje.! ,  IBCA-1795  (Nov.  16,  1981) 

91  I.D.  350 


Jurisdiction 

Bhere  the  contracting  officer  responds  to  appel- 
lant's general  inquiry  on  a  nuater  of  pending  claias, 
the  Eoard  finds  that  response  is  not  a  new  appealable 
decision  occurring  after  the  effective  date  of  the  Con- 
tract Disputes  Act  of  1978  with  regard  to  four  appeals 
previously  disaissed  for  lack  of  jurisdiction  and  then 
pending  before  the  Board  on  appellant's  aotion  for  re- 
consideration . 
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A£Deal_of_Casework  Installations.  Ltd..  IBCA-1635- 
Il-82  (June~7,  1983) " 


In  a  case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  failure  of 
a  contractor  to  certify  its  claims  in  excess  of  $50,000 
when  submitting  them  to  the  contracting  officer,  as 
required  by  sec.  6(c)  of  the  Contract  Disputes  Act  of 
1978,  is  found  to  preclude  the  allowance  of  interest 
provided  for  by  sec.  12  of  the  Act. 

*£E£3l_2i_I§EaS50n_Construction_Co.. ,  I BC A- 16 81-6- 8 3 
"(Oct.  2ti.    1983) 


A£Eeals  of_Greaor_v_Luaber_Co_.,  IBCA-1237-12-78 ,  IECA- 
1238-12-78, ~IBCA-1239-12-78,  IBCA-12M0-12-78  (Mar.  11, 
1980)  87  I.E.  9H 


Where  a  contractor  does  not  elect  to  come  under 
the  Contract  Disputes  Act  of  1978,  except  as  contained 
in  counsel's  posthearing  reply  brief;  the  contract  is 
awarded  in  Aug.  of  1977;  no  claim  is  pending  before  the 
contracting  officer  on  Bar.  1,  1979;  and  the  contracting 
officer  reviews  claias  already  denied  after  a  prehearing 
conference  conducted  in  Aug.  of  1979,  in  a  final  atteapt 
to  reach  a  settlement  before  hearing;  the  Board  holds 
that,  in  such  circumstances,  no  valid  election  to  come 
under  the  Act  has  been  made,  and  therefore  the  Eoard  has 
no  jurisdiction  under  the  Act. 

»££eals_of_DCI_S.y.steBSx_Inc_.,  I  BC  A- 11 97-6-7  8, 
IBCA-12014-8-78  (SeptT  307  1980)  87  I.D.  U50 


A  claia  of  mutual  mistake  asserted  under  a 
tree  thinning  contract  is  disaissed  for  want  of  jur- 
isdiction where  the  Board  finds  (i)  that  it  has  no 
authority  under  the  Disputes  clause  to  reform  con- 
tracts and  (ii)  that  since  appellant  did  not  elect 
to  proceed  under  the  Contract  Disputes  Act  of  1978, 
the  Board  derives  no  reforaation  authority  froa  the 
Act  in  this  instance. 

Appeal  of  Nero  6  Associates.  Inc..  IBCA-1292-8-79 

(Feb.  19,  1981)  ~  88  I.D.  30U 
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CONTRACTS — Continued 

COHTRACT  DISPUTES  ACT  OF  1978 — Continued 

Jurisdiction — Continued 

A  protest  of  award  by  an  unsuccessful  bidder  is 
dismissed  where  the  Board  finds  that  it  has  no  juris- 
diction over  bid  protests  under  either  the  disputes 
clause  or  the  Contract  Disputes  Act  of  1978. 

Appeal  of  Dakota  Titles  S  Records,  A  Joint  Venture , 
IBCA-1U20-1-81  (Feb7~2<».  1981)""  88  I.D.  32« 


CCJTRACTS — Continued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 

Jurisdiction—Continued 

be  served  by  remanding  a  case  to  the  contracting  offi- 
cer for  a  decision  when  the  Governaent's  announced 
position  is  that  the  contracting  officer  has  no 
authority  to  render  a  decision  relating  to  wage  deter- 
minations under  the  Davis-Bacon  Act. 


Appeal  of  GT  A^  Western  Construction  Co. 
2-82"  (July  l7  19827 


IECA-1550- 
89  I.D.  365 


A  Government  motion  to  dismiss  an  appeal  is 
granted  where  no  express  contract  between  the  parties 
exists,  there  is  no  evidence  from  which  an  implied  in 
fact  contract  could  be  inferred,  and  the  Board  is  with- 
out jurisdiction  over  contracts  implied  in  law,  assum- 
ing appellant  is  seeking  full  relief. 

Appeal  of  Dean  Prosser  and  Crew.  IBCA-1U71-6-81 

TAugT  28,  1981)"  88  I.D.  809 


The  Board  finds  that  it  has  jurisdiction  over  a 
Government  counterclaim  against  a  contractor  under  the 
Contract  Disputes  Act  of  1978,  where  such  claim  was  the 
subject  of  a  decision  of  the  contracting  officer. 


Appeal  of  Eodd,  Frazier  6  Co. 
7-82"  (Jan.  28,  1983) 


IBCA-1591-6-82  6  1605- 
90  I.D.  Ul 


Where  a  contractor  offered  not  a  scintilla  of 
evidence  to  support  its  allegations  that  it  encoun- 
tered bad  weather  and  had  to  work  at  reduced  effi- 
ciency for  21  days  and  therefore  should  not  have  been 
assessed  21  days  of  liquidated  damages,  the  Board 
denied  the  appeal  for  lack  of  evidence  to  support  the 
contractor's  claim.   The  Government's  counterclaim  for 
an  amount  equal  to  the  unsupported  claim  was  dismissed 
by  the  Board  since  it  had  not  been  presented  to  the 
contracting  officer  for  decision  as  required  by  the 
Contract  Disputes  Act  of  1978. 

AEE£al_of  _Asp^a  1  t^I nc.. ,  IBCA-1331-2-80  (Sept.  15, 
1981) 
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Appeal  of  Shafco  Industries.  Inc..  IBCA-1HU7-3-81 
(Mar.  16.  1982f  "  89  I.D.  92 
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A  Government  motion  to  dismiss  an  appeal  on  the 
grounds  that  the  contracting  officer  had  neither  issued 
nor  been  requested  to  issue  a  final  decision  is  denied, 
where  the  Board  finds  (i)  that  the  appellant  was  war- 
ranted in  treating  a  contracting  officer's  disclaimer 
of  any  responsibility  for  adjudicating  a  dispute  as  a 
"~-i  lecision,  and  (ii)  that  no  useful  purpose  would 


An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  90  days  after  a  contractor's  receipt  of  a 
final  decision  was  dismissed  with  prejudice  as  untimely. 

Appeal  of  B.S  B. Contractors.  IBCA  16U6-1-83  (Bay  13, 
19837  90  I.D.  226 


An  appeal  taken  under  a  grant  is  dismissed  where 
the  Board  finds  that  it  is  without  jurisdiction  over 
the  claim  asserted  under  either  the  terms  of  the  grant 
or  under  the  provisions  of  the  Contract  Disputes  Act  of 
1978. 

Appeal  of  Confederated  Tribes  of  the  Chehalis  Reser- 
25ii°-S.  IBCA-16K0-12-82  (Hay  20,  1983)  "    90  I.dT~228 


In  an  appeal,  subject  to  the  provisions  of  the 
Contract  Disputes  Act  of  1978,  the  Board  finds  that 
proceedings  under  the  Act  are  de  novo  as  they  have  been 
for  appeals  governed  by  the  "Disputes"  clause. 

*E£S a l_of_ Powell  Aj._C.asei,  IBCA-1638-11-82  (Bay  23, 
1983)  90  I.E.  230 


An  appeal  is  dismissed,  sua  sponte,  when  a  surety 
seeks  to  become  a  party  to  the  contractor's  appeal 
absent  the  consent  or  assignment  of  the  contractor,  and 
where  the  only  action  claimed  to  constitute  privity  of 
contract  with  the  Government  is  a  notice  by  the  Govern- 
ment to  the  surety  that  the  contractor  has  failed  to 
timely  perform,  was  terminated  for  default,  and  speci- 
fies claims  against  the  performance  bond. 

Appeal  of  United  States  Fidelity  6  Guaranty  Co.,  Surety 
for_Frank_RiveraJ_Ij!Ci,  IBCA-16<4~5-12-82  (June  To,~1983) 


A  Government  motion  to  dismiss  an  appeal  and 
remand  it  to  the  contracting  officer  for  decision  is 
granted  where  the  Board  finds  that  it  is  without 
jurisdiction  over  a  claim  of  mutual  mistake  first  pre- 
sented in  the  complaint,  since  a  published  regulation 
prescribes  that  claims  of  mistake  alleged  after  award 
of  a  contract,  whether  mutual  or  unilateral,  are  to  be 
presented  initially  to  the  contracting  officer  for 
decision. 

»EESaI_of_Makon  Redbird  S  Associates.  IECA-1682-6-83 
(Sept.  30,  198  37  90  I.D.  UM1 
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CONTRACTS — Continued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 

Jurisdiction — Continued 

An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  90  days  after  a  contractor's  receipt  of  a 
contracting  officer's  final  decision  is  dismissed  as 
untiaely . 

Appeal  of  Tibbals  Construction,  Inc..  IBCA-1618-9-82 
(Nov.  «,  1983) 


Timely  filing  of  an  appeal  under  the  Contract 
Disputes  Act  of  1978  is  jurisdictional  and  an  appeal 
filed  after  the  expiration  of  the  90-day  period  allowed 
by  the  Act  is  dismissed  since  the  Board  has  no  juris- 
diction to  consider  an  untimely  filed  appeal. 

*E£gal_of_Denver_Pua£_Coii_Inc_. ,  IBCA-1725-9-83 
(Nov.  14,  1983) 

4£E§§l_of_Nicholsgn_Cgnstruction_Cg.=.,  IBC4-171 1-8-83 
(Nov.~30,  1983)"  "  90  I.E.  494 

A££eal_gf  _ColuBbia_En<jineerin<j_CorEi..  IBCA-1776-2-84 
(Feb?  29,  1984) 


Where  the  Board  found  that  the  contractor  failed 
to  comply  with  the  certification  requirements  of 
Ml  U.S.C.  $  605(c)  (1),  it  held  that  the  fact  that  the 
contracting  officer  did  not  render  a  decision  on  the 
claim  as  submitted  does  not  affect  the  consequences  of 
the  failure  to  certify. 

The  Board  held  that  the  failure  of  a  contractor  to 
certify  a  claim  to  the  contracting  officer  in  accord- 
ance with  41  U.S.C.  *  605(c)  (1)  renders  the  claim  as 
submitted  a  nullity,  relieving  both  the  contracting 
officer  and  the  Board  from  any  obligation  and  authority 
to  issue  a  decision  thereon. 

The  Board  rejected  appellant's  contention  that  cer- 
tification of  a  claim  appended  to  a  complaint  makes 
Government  counsel  an  agent  of  the  contracting  officer 
for  the  purpose  of  compliance  with  the  requirements  of 
Ml  U.S.C.  «  605(c)  (1)  and  granted  the  motion  of  the 
Government  to  vacate  the  Board's  decision  rendered  on 
the  merits  and  to  dismiss  the  appeal  for  lack  of  juris- 
diction . 

Li_Ai_Melka_Mar  ine_Cgnstr  uctign_5_Diyin^_Co_li_Inci , 
IBCA-1511-9-81  (Nov.  25,  1983)  90  I.B.  491 


Although  the  Contract  Disputes  Act  gives  the  Board 
jurisdiction  over  breach  of  contract  claims,  the  Board 
finds  that  claims  presented  subsequent  to  a  direction 
by  the  Government  to  cease  all  work  under  a  contract 
are  not  redressable  as  breach  of  contract  claims  where 
(i)  the  contract  includes  a  termination  for  the  con- 
venience of  the  Government  clause;  (ii)  the  lack  of 
funds  to  pay  the  contractor  for  further  work  consti- 
tuted an  adequate  cause  for  directing  performance  under 
the  contract  to  cease;  (iii)  that  the  failure  of  the 
contracting  officer  to  invoke  the  termination  for  con- 
venience clause  as  the  basis  for  his  action  does  not 
affect  the  right  to  rely  upon  that  clause  in  determin- 
ing the  rights  and  obligations  of  the  parties;  (iv) 
that  the  presence  in  the  contract  of  a  termination  for 
convenience  clause  precludes  actions  of  the  Government 
from  being  considered  breaches  of  contract  (assuming 
they  might  otherwise  be) ;  and  (v)  that  the  inclusion  of 
a  termination  for  convenience  clause  makes  the  recovery 
of  anticipated  profits  unallowable. 

»E£eal_gf_Clark_C_Hirt.  IECA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


CONTRACTS — Continued 

DISPUTES  AND  REMEDIES 

Eurden_of  Proof 

Where  a  cost-plus-fixed-fee  contractor  has  signed 
a  contract  amendment  accepting  the  auditor's  recom- 
mended overhead  rates  and  no  proof  is  offered  to  sup- 
port claims  for  other  disallowed  costs,  the  Board  finds 
there  was  a  binding  agreement  on  overhead  rates  and  a 
failure  to  prove  appellant's  claims  for  other  costs. 

Appeal  of  National  Institute  for  Community  Development. 
Inc.,7  IECA-1185-3-78  (MarT  28,  19807  "       87  iTc.  116 


Where  a  contractor  seeks  relief  from  the  assess- 
ment of  liquidated  damages  for  delayed  completion  of 
the  contract  work  due  to  alleged  excessive  rain,  the 
claim  is  denied  for  want  of  proof  for  failure  to  show 
that  the  amount  of  rain  constituted  unusually  severe 
weather . 

Appeal  of  J.  T.  Gregory  S  Son.  Inc..  IBCA-126 0-1-79 
(Apr.  30,  1980)  "  87  I.E.  154 


An  appeal  from  a  termination  for  default  is  denied 
for  want  of  proof  where  the  contractor  offers  no  evi- 
dence to  support  his  appeal  notice  claiming  the  default 
was  excusable  and  the  termination  for  default  improper. 

i££eal_of_Gilis_ Aircraft  Services,  IBCA-1288-8-79 
(Hay  9,  1980) 


In  a  case  remanded  to  the  Eoard  by  the  Court  of 
Claims  in  which  the  Board  had  previously  found  that 
1,013  concrete  pipes  were  wrongfully  rejected  and  the 
Court  of  Claims  afforded  the  contractor  an  opportunity 
to  show  by  record  evidence  that  more  pipes  were  so 
rejected,  but  the  contractor  offered  no  probative 
evidence  of  additional  wrongful  rejections,  the  Board 
declined  to  increase  the  equitable  adjustment  allowed 
in  its  original  decision. 

Where,  upon  remand  from  the  Court  of  Claims,  the 
Board  was  directed  to  make  a  specific  finding  as  to 
whether,  if  pipes  rejected  for  small  diameters  or  marked 
as  special  hydros  had  been  available  for  use,  the  supply 
of  acceptable  pipe  would  have  been  sufficient  tc  allow 
pipe  laying  operations  to  continue  and  the  contractor 
merely  alleged  that  its  average  production  of  pipe  was 
greater  than  the  average  number  of  pipe  it  was  required 
to  furnish  to  its  pipe  laying  subcontractor,  the  con- 
tractor's allegations  obscured  the  fact  that  its  own 
production  and  construction  schedule  called  for  specific 
sizes  and  lengths  of  pipe  at  specific  times.   The  Board 
found  that  the  contractor's  total  production  was  insuf- 
ficient to  maintain  the  contractor's  own  pipe  laying 
schedule  and  therefore  denied  the  contractor's  claim 
for  reimbursement  of  the  payment  it  made  to  settle  the 
delay  claim  of  the  subcontractor. 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc..  IBCA-718-5-68  6 
IBCA-755-12-68  (June  27,  1980)  87  I.E.  230 


A  contractor  who  seeks  an  extension  of  time  under 
a  standard  form  of  construction  contract  because  of  an 
alleged  excusable  cause  of  delay,  in  general,  has  the 
burden  of  proving  that  the  alleged  cause  of  delay  actu- 
ally existed,  that  it  met  the  criteria  of  excusability 
prescribed  by  the  contract  and  that  it  delayed  the 
ultimate  completion  of  the  contract  as  a  whole. 

A££eal_gf  Wurschel_6  Small^Inc^,  IBCA-1263-5-79 
(June  27,~1980) 
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CONTRACTS — Continued 


CONTRACTS — Continued 


DISPUTES  AND  REBEDIES--Cont inued 


DISPUTES  ABC  REBECIES — Continued 


Burden  of  Proof--Cont inued 


Eurden  of  Proof — Continued 


In  a  case  involving  the  assertion  of  a  differ- 
ing site  conditions  claim  under  a  contract  for  the 
construction  of  concrete  lined  tunnels  for  the  Navajo 
Indian  Irrigation  Project,  the  Board  follows  the  Court 
of  Claims  in  holding  that  it  is  not  necessary  for  the 
"indications"  in  the  contract  to  be  explicit  or  spe- 
cific, it  being  sufficient  for  there  to  be  an  indica- 
tion on  the  face  of  the  contract  documents  causing  a 
bidder  reasonably  to  expect  that  there  were  no  "sub- 
surface or  latent"  physical  conditions  at  the  site 
differing  materially  from  those  indicated  in  the 
contract. 

*EESal_°f_IIu2E_Ut.ahx_Inci,  IBCA-1068-U-75  (Jan.  15, 
1981)""  88  I.D.  HI 


Where  a  contractor  offered  not  a  scintilla  of 
evidence  to  support  its  allegations  that  it  encoun- 
tered bad  weather  and  had  to  work  at  reduced  effi- 
ciency for  21  days  and  therefore  should  not  have  teen 
assessed  21  days  of  liquidated  damages,  the  Board 
denied  the  appeal  for  lack  of  evidence  to  support  the 
contractor's  claim.   The  Government's  counterclaim  for 
an  amount  equal  to  the  unsupported  claim  was  dismissed 
by  the  Eoard  since  it  had  not  been  presented  to  the 
contracting  officer  for  decision  as  required  ty  the 
Contract  Disputes  Act  of  1978. 


»£Eeal_°i_»SEhalti  Inc.,  IBCA-1331-2-80  (Sept. 
1981) 


15, 


Where  the  appellant  seeks  to  have  an  assessment 
of  46  days  of  liquidated  damages  remitted,  but  offers 
no  proof  in  support  of  his  claims,  the  Board  denies 
the  appeal  for  want  of  proof  because  mere  assertions 
in  the  complaint  are  not  proof. 

Appeal  of  Johnsonius  6  Sonsx_Inci,  IBCA-1345-U-80 
(Feb.  25,  1981) 


An  appeal  seeking  remission  of  liquidated  damages 
is  denied  when  the  contract  completion  occurred  beyond 
the  specified  completion  date  and  appellant  offers  no 
proof  that  the  delay  was  excusable. 

AE£e3l_°l_!!S£haj>£2Ei_In£i  >    IBCA-1 362-6-80  (Apr.  8, 
1981) 


where  the  testimony  of  appellant's  only  witness 
testifying  with  respect  to  contract  performance  was 
found  unworthy  of  belief  and  not  credible,  the  Board 
holds  that  it  has  the  discretion  to  reject  all  the 
testimony  of  such  witness  except  that  which  has  been 
corroborated;  and  the  Board  concludes,  that  except  for 
one  of  the  claims  for  an  equitable  adjustment  conceded 
by  the  Government,  there  was  no  corroboration  of  the 
discredited  testimony,  and,  therefore,  the  remaining 
claims  of  appellant  must  be  denied  for  failure  to  sus- 
tain the  burden  of  proof. 

*££eal_of_Sconai_Inc.,  IBCA-109K-1-76  (June  16,  1981) 

88  I.D.  590 


Where  the  Board  finds  appellant's  evidence  with 
respect  to  two  alleged  conversations  to  be  little  more 
than  conclusory  hearsay  without  reference  to  literal 
substance  and  appellant  alleged  that  certain  drawings 
had  been  approved  by  the  Government,  when  the  clear 
language  of  the  responses  to  the  submitted  drawings 
indicated  rejection,  the  Eoard  holds  that  appellant 
has  failed  to  sustain  its  burden  of  proof,  because  of 
failure  to  prove  the  allegations  of  its  complaint  by 
any  substantial  evidence,  and  denies  the  claim  of 
appellant  for  costs  incurred  to  furnish  and  install 
insulating  fittings  required  by  the  specifications  in 
connection  with  the  construction  of  a  pipeline. 

Appeal  of  Kordick  and  Son.  Inc.,  and  Steve  P.  Rados. 

In£i_JA_Joint_yenturel.,  IECA-1255-3-79  (Aug.  27, 

1981)  "  88  I.D.  798 


The  Government  failed  to  sustain  its  burden  of 
proving  that  the  malfunctioning  of  discharge  gate 
valves  required  for  an  irrigation  system  was  due  to  the 
valves  not  meeting  the  requirements  of  the  specifica- 
tions rather  than  a  result  of  the  Government's  failure 
to  provide  a  filtering  device  in  the  irrigation  system 
to  keep  out  damaging  foreign  matter.   Noted  by  the 
Board  was  the  fact  that  under  the  maintenance  warranty 
provision  on  which  the  Government's  claim  is  based,  the 
contractor  is  not  responsible  for  repairing  defects  or 
failures  due  to  negligence  in  the  operation  of  the  irri- 
gation system  by  the  Government  or  its  agents. 

The  Board  denies  a  claim  for  interest  on  an  amount 
obtained  by  the  Government  from  an  interest-bearing 
escrow  retention  account  to  satisfy  its  claim  of  breach 
of  a  maintenance  warranty  (the  interest  claimed  is  the 
amount  that  would  have  been  earned  in  the  escrow 
account  en  the  sum  taken  by  the  Government  from  the 
time  taken  until  the  time  paid) .   The  denial  is  predi- 
cated upon  the  absence  of  any  clause  in  the  contract 
authorizing  the  payment  of  the  type  of  interest  claimed 
and  the  fact  that  the  only  statute  authorizing  the  pay- 
ment of  interest  on  claims  against  the  Government  is 
the  Contract  Disputes  Act  of  1978,  under  which  interest 
is  paid  en  claims  from  the  time  they  are  presented  to 
the  contracting  officer  for  decision. 

Appeal  of  Armstrong  6  Armstrong,  Inc.,  IBCA-1 311-10-79 
"(JanT  297  1982)  "  89  I.D.  30 


A  construction  contractor's  claim  for  substantial 
increases  in  equitable  adjustments  allowed  by  the  con- 
tracting officer  for  directed  changes  is  denied  where 
the  Board  finds  that  appellant  has  failed  to  sustain 
the  burden  of  proving  a  causal  connection  between  the 
costs  claimed  and  the  alleged  Government  actions,  and 
failed  to  provide  reliable  cost  data  to  show  the 
Government  computations  were  inadequate  compensation 
for  the  changed  work. 

i£££§IS_°i_FoEter  Bechanical  Contractors.  Inc..  IECA- 
1357-5-80  6~IECA-i366-6-80  (Feb.  1,  1982)   89  I.D.  53 


A  first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  IBCA-1500-8-81 
(FebT  12,  1982) 
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CONTRACTS — Continued 

DISPDTES  AND  REMEDIES — Continued 

Burden_of  Proof--Cont inued 

Where  a  contractor's  conduct  and  correspondence 
for  a  year  after  delivery  of  equipment  shows  acknowl- 
edgement of  defects  which  it  agrees  to  repair,  a  claim 
for  reimbursement  for  the  cost  of  the  repair  work  is 
denied  where  the  contractor  is  unable  to  prove  that  the 
defects  did  not  actually  exist. 

h£2* ai_°l_ler ra_Technoloai_Corpi ,  I BCA- 1 3  9  3- 9- 8  0 
(liar.  4,  1982) 


An  appellant  will  be  held  to  have  failed  to  sus- 
tain its  burden  of  proof  and  the  appeal  will  be  denied 
where  appellant's  case  is  submitted  on  the  record  with- 
out a  hearing  and  the  record  consists  only  of  contract 
documents,  correspondence,  and  pleadings  alleging  that 
the  Contracting  Officer's  decision  is  erroneous.   Dis- 
puted allegations  do  not  constitute  evidence  and  cannot 
be  accepted  as  proof  of  facts. 


£EP-Sal_of_E.._H._White  §  Co. 
1982) 


IBCA-1216-9-78  (July  19, 


A  claim  of  constructive  change  is  denied  where  the 
appeal  is  submitted  for  decision  on  the  record  without 
a  hearing  and  the  appellant's  case  consists  entirely  of 
allegations  contained  in  its  claim  letter  or  complaint. 
Allegations  do  not  constitute  proof  of  essential  facts 
which  are  disputed. 

Appeal  of  Western  States  Construction  Co. ,  Inc. ,  I BC  A- 
1466-6-81  (Sept.  2l7  1982) 


A  contractor  has  the  burden  of  producing  evidence 
showing  that  he  is  entitled  to  relief  on  the  basis  of 
claims  made,  and  the  appeal  will  be  denied  where  the 
record  does  not  support  appellant's  contentions  and 
appellant  fails  to  appear  at  the  hearing  scheduled  at 
its  request  and  adduces  no  evidence.   Disputed  allega- 
tions do  not  constitute  evidence  and  cannot  be  accepted 
as  proof  of  facts. 

iEEeaI_2f_£Siier_Cedar,  IECA-1535-11-81  (Sept.  30,  1982) 


A  default  termination  of  a  contract  for  failure 
to  make  progress  so  as  to  endanger  performance  is  sus- 
tained where  at  the  time  of  termination  the  contractor 
was  far  behind  the  monthly  schedule  and  the  principal 
grounds  relied  upon  by  the  appellant  as  an  excusable 
cause  of  delay  was  the  failure  by  the  Government  to 
conform  to  ao  industry  practice  for  which,  however,  no 
proof  was  offered  and  which  would  not  constitute  an 
excusable  cause  of  delay  even  if  shown  to  exist,  where, 
as  here,  the  Government  either  (i)  denies  the  conten- 
tions advanced  by  the  appellant  relying  upon  evidence 
of  record  in  support  of  the  denial  or  (ii)  shows  the 
contentions  to  be  irrelevant  to  the  question  of  excus- 
able cause  of  delay. 

A  claim  for  the  cost  of  preparing  a  technical 
inventory  of  field  tapes  and  other  data  furnished  by 
the  Government  is  denied  where  the  appellant  alleges 
that  some  of  the  field  tapes  were  missing  and  some  of 
the  data  was  received  in  a  deplorable  condition,  but 
the  Board  finds  that  the  concurrence  of  a  Government 
representative  in  the  taking  of  the  inventory  did  not 
provide  a  predicate  for  the  claim  asserted  where  the 
preparation  of  the  inventory  was  considered  to  be 
simply  an  exercise  of  a  management  prerogative,  irres- 
pective of  whether  such  action  was  to  be  viewed  as  a 


CONTRACTS — Continued 

DISPUTES  AND  REBEDIES — Continued 

Burden_of  Proof — Continued 

means  of  facilitating  contract  performance  or  satisfy- 
ing a  contract  requirement  for  the  furnishin-j  of 
demultiplexing  documentation. 

Appeal  of  Walden  General.  Inc..  I BCA- 1475-6-81 

(OcTT  19,  19827  89  I.D.  529 


Upon  finding  that  the  evidence  established  a  6.8 
percent  difference  between  the  actual  site  conditions 
encountered  at  the  pit  and  the  test  results  shown  on 
the  plans  of  the  average  amount  of  aggregate  passing  a 
No.  1  screen,  as  opposed  to  a  difference  of  26.5  per- 
cent asserted  by  the  contractor  on  appeal,  the  Eoard 
holds,  considering  all  the  circumstances  involved, 
that  the  6.8  percent  does  not  constitute  a  material 
difference  and  that  the  contractor  failed  to  sustain 
its  burden  of  proving  a  differing  site  condition. 

Where  the  Government  admits  that  a  change  to  the 
contract  occurred,  but  refuses  to  pay  the  contractor 
for  claimed  resulting  extra  work,  contending  that  the 
contractor  was  paid  therefor,  the  Board  holds  that  the 
burden  of  prcof  shifts  to  the  Government  to  prove  the 
alleged  payment,  and  upon  a  failure  to  sustain  that 
burden,  holds  the  contractor  entitled  to  the  amount 
claimed. 

Appeal  of  Thorn  Construction  Co..  Inc.,  IECA-1254- 
3-79  (Jan.  277  1983)""  90  I.D.  21 


Where  the  Government  as  the  moving  Farty  on  a 
counterclaim  sustains  its  burden  of  proof  concerning  an 
overpayment  to  the  contractor,  the  Board  concludes  that 
the  withholding  and  set  off  of  funds  otherwise  payable 
to  the  contractor  by  the  Government  was  proper. 

*£EeaI_Sl_E2i d^_Frazier_6_Co.,  I ECA-1591-6-82  £  1605- 
7-82  (Jan.  28,  19837"  90  I.E.  41 


Where  under  a  contract  for  the  construction  of  a 
road  and  a  bridge  involving  a  substantial  amount  cf 
unclassified  excavation,  the  contractor's  general 
superintendent  and  the  then  project  engineer  and  the 
then  project  inspector  testified  in  support  of  their 
widely  divergent  views  as  to  the  representations 
allegedly  made  by  the  Government  representatives  to  the 
general  superintendent  during  tours  of  the  site  to  the 
effect  that  the  slope  stakes  when  placed  would  fall 
beneath  a  prominent  ledge  of  rock  known  as  caprock,  the 
Board  accepts  the  corroborated  testimony  of  the  general 
superintendent  over  the  uncorroborated  testimony  of  the 
project  engineer  but  it  refuses  to  accept  the  testimony 
of  the  general  superintendent  over  that  of  the  project 
inspector  where  the  former's  testimony  is  net  corrobo- 
rated with  respect  to  the  representations  attributed  to 
the  inspector. 

Appeal  of  Central  Colorado  Contractors.  Inc.,  IECA-1203- 
8-78  (Bar.  25,  1983)  ~~  90  I.D.  109 


Where  a  contractor  relies  on  the  actions  of  a  pur- 
ported Government  agent  and  that  reliance  is  later 
challenged,  it  is  the  contractor's  burden  to  show  that 
the  individual  is  a  contracting  officer,  not  the 
Government's  to  show  he  is  not;  a  contractor  whe  relies 
upon  the  actions  of  an  agent,  without  assuring  himself 
of  the  agent's  actual  authority  does  so  at  his  peril. 

Appeal  of  Inter-Tribal  Council  of  Nevada,  Inc. , 
IBCA-1234-12-78  (Apr7  14,  1983) 
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CONTRACTS— Continued 

DISPDTES  AND  RENEDIES--Cont inued 

Burden_of  Proof--Cont inued 

Where  an  analysis  of  all  relevant  evidence 
persuades  the  Board  that  the  contractor  failed  to 
establish  by  sufficient  evidence,  its  burden  that  a 
store  event  was  of  such  intensity  as  to  be  totally 
unforeseeable,  the  contractor  cannot  escape  some 
responsibility  for  risk  of  loss  of  a  tide  station,  and 
some  resulting  liability  for  the  reasonable  cost  of 
reconstruction  of  the  facility. 


Appeal  of  Petti  John  Engineering  Co. 
<4-80  (Hay  26,~l983) 


Inc. 


IBCA-1346- 


Default  termination  of  a  contract  for  conducting 
Schlumberger  Verticle  Electrical  Soundings  at  the 
Nevada  test  site  for  the  purpose  of  evaluating  possible 
repositories  for  high  level  nuclear  wastes  was  proper 
due  to  the  contractor's  failure  to  comply  with  the  pro- 
duction requirements  of  the  contract,  the  failure  of 
its  sounding  data  to  conform  to  the  specification 
requirements,  and  the  contractor's  failure  to  sustain 
its  burden  of  proof  that  its  default  was  excusable 
within  the  meaning  of  the  Default  Clause  of  the  con- 
tract . 

Assessment  of  excess  costs  of  reprocurement 
against  a  defaulted  supply  contractor  was  proper 
because  the  Government  sustained  its  burden  of  proof 
that  the  reprocurement  was  made  within  a  reasonable 
period  of  time,  that  the  cost  and  manner  of  the  repur- 
chase were  reasonable,  that  all  reasonable  steps  were 
taken  to  mitigate  damages,  and  that  the  reprocurement 
contract  was  performed  and  final  payment  made. 

Beinrichs  Geoexploration  Co.,  IBCA-1213-9-78  S  IBCA- 
1222-11-78  (June  17,  1983) 


Where  the  Board  found  that  the  Government  failed 
to  produce  documentation  for  its  claimed  actual  costs 
resulting  from  the  contractor's  failure  to  complete  the 
contract,  it  held  that  the  general  statements  in  the 
testimony  of  the  Government  witnesses  became  nothing 
■ore  than  reassertions  of  the  disputed  allegations  of 
its  claim  and  insufficient  to  sustain  the  burden  of 
proof. 

Appeal  of  Charley  0.  Estes.  d.b.a.  Phoenix  Reforesta- 
lioiL.Co.5..  IBCA-1198-7-78  (Aug.  11,  1983)     90  I.D.  366 


Since  the  burden  of  proof  in  a  claim  for  an 
equitable  adjustment  arising  because  of  an  alleged 
Government  insistence  on  performance  in  excess  of  the 
contract  requirements  lies  with  the  contractor,  the 
contractor's  failure  to  submit  any  substantial,  reli- 
able evidence  probative  of  the  elements  of  its  claim, 
results  in  the  denial  of  the  appeal. 

A£Eeal_of_Pebble_HauA§r.s.x_Inc.,  IBCA-152U-10-81 
(Aug.  23,  1983) 


The  Government  sustained  its  burden  of  proof  by 
submitting  evidence  to  show  that  appellant's  security 
guards  committed  numerous  defaults  of  tardiness  and 
missing  Detex  clock  stations  while  appellant  failed  to 
sustain  its  burden  of  showing  that  the  defaults  were 
excusable,  since  it  offered  no  evidence.   The  Board 
therefore  found  that  termination  of  the  contract  for 
default  was  justified. 

Appeal  of  William  G.  Griffin  t/a  Security  of  Virginia, 
Inc..,  IBCA-1103-10-80  (Sept.  23,  1983) 


CONTRACTS — Continued 

DISPUTES  AND  REKEDIES--Cont inued 

Burden_of  Proof — Continued 

In  a  unit  price,  estimated  quantity  contract, 
where  the  contractor  made  a  prima  facie  case  of  the 
amount  of  work  done  as  well  as  the  reason  for  the 
discrepancy  between  its  case  thereon  and  the  Govern- 
ment's and  where  the  Government  failed  to  rebut  the 
contractor's  case  on  the  reason  for  the  discrepancy, 
the  Board  found  that  the  amount  of  work  done  was  in 
accordance  with  the  contractor's  claim. 

The  Board  concluded  that  the  Government  failed 
to  prove  its  contention  that  the  contractor  removed 
excessive  material  for  safety  reasons,  whether  by  use 
of  explosives  or  equipment,  where  the  evidence  estab- 
lished (1)  that  the  contractor's  equipment  was 
incapable  of  moving  solid  rock  and  (2)  that  rock  out- 
croppings  first  appearing  to  be  solid  turned  out  to  be 
loose  and  that  the  less  dangerous  overall  procedure 
adopted  after  such  discovery  was  to  blast  such  outcrop- 
pings  when  encountered. 

Where  the  evidence  established  that  in  the  course 
of  performance  of  the  contract,  the  contractor,  by 
blasting,  removed  some  quantity  of  solid  rock  not  com- 
pensable under  the  contract,  the  Board  nevertheless 
found  the  contractor's  evidence  more  persuasive  than 
the  Government's  on  the  question  of  the  quantity  of 
solid  rock  removed  and  held  the  Government  entitled  to 
an  offset  against  the  compensable  work  performed 
measured  by  the  quantity  of  solid  rock  removed  proved 
in  the  contractor's  case. 

l££eaL°i_Ste£hen_Ji_Kenney_,  IBCA-1M38-3-81 
(Sept.  30,  1983)  90  I.D.  UU5 


A  purchase  order  requiring  that  abstracts  of  title 
be  prepared  and  certified  by  an  abstractor  was  properly 
terminated  when  the  contractor,  after  adequate  written 
notice,  failed  to  demonstrate  that  he  was  authorized 
under  state  law  to  conduct  an  abstractor's  business, 
and  did  not  otherwise  secure  the  required  certification 
by  a  properly  authorized  abstractor. 

Appeal  of  Rudy  Martin.  IBCA-1606-7-82  (Oct.  19,  1983) 


Termination  of  a  contract  for  default  was  proper 
where  the  Government  offered  sufficient  evidence  to 
demonstrate  that  the  contractor  failed  to  perform  the 
requirements  of  the  contract,  and  the  contractor 
offered  no  evidence  to  sustain  its  burden  of  showing 
the  default  was  excusable. 

Lather  Benjamin  Construction  Co.,  Inc.,  IECA-1571-1-82 
(Oct.  25,  1983) 

Sai°I_£Oi!SlluSii2i!_£oi£i»  IBCA-1688-6-83  (Jan.  9, 
198*14) 


In  a  construction  contract,  where  the  contractor 
complained  of  the  Government's  refusal  to  make  final 
payment  because  of  a  dispute  over  two  punch-list  items 
and  the  contractor  merely  alleged  satisfactory  perfor- 
mance in  one  instance  and  asserted  lack  of  contractual 
obligation  in  the  other,  both  of  which  were  contra- 
dicted by  the  Government,  the  Board  held  that  the  con- 
tractor had  failed  to  carry  its  burden  of  proof  for 
entitlement  to  recovery,  since  it  failed  to  support  its 
allegation  and  assertion  by  submission  of  any  evidence. 

A££eal_of_C.  G_._Norton_COj, ,  IBCA-16U7-1-83  (Nov.  1<*, 
19837 
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Burden_of  Proof — Continued 

Where  three  of  four  eitra  work  orders  covering 
drilling  and  blasting  work  performed  by  a  subcontractor 
provided  for  no  reimbursement  to  the  contractor  and 
where  the  fourth  extra  work  order  was  used  as  a  vehicle 
to  reimburse  the  contractor  for  the  rental  of  its  pumps 
at  agreed  upon  rates  without  any  evidence  having  been 
offered  at  the  hearing  to  show  that  any  amount  was 
included  therein  for  costs  resulting  from  delays  to  the 
contractor's  work,  the  Government's  contention  that  the 
contractor's  acceptance  of  the  four  extra  work  orders 
constituted  an  accord  and  satisfaction  is  rejected  by 
the  Board  since  it  is  well  settled  that  an  agreement 
does  not  operate  as  an  accord  as  to  matters  not  covered 
by  the  agreement. 

»EEeal_of_Clark  S_Hirt,  IECA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


CCHTBACIS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Carnages 

Generally 

In  a  contract  which  provided  for  helicopter  spray- 
ing of  herbicide  on  grass  after  spring  sprouting  and 
the  Government,  after  giving  notice  to  proceed  and 
granting  permission  to  the  contractor  to  mix  the  herbi- 
cide for  the  entire  project,  changed  its  mind  about  the 
readiness  of  the  grass  for  spraying  and  imposed  a  non- 
contractual requirement  that  the  grass  be  4  inches  high 
before  spraying,  the  Board  found  that  the  Government 
breached  its  duty  not  to  interfere  with  the  contrac- 
tor's performance  and  that  the  contractor  was  entitled 
to  damages  in  the  form  of  standby  costs  for  its  heli- 
copter and  for  the  tank  truck  in  which  the  herbicide 
was  mixed. 


Appeal  of  Evergreen  Helicopters.  Inc. 
(Aug.  28,  1981) 


IBCA-1388-8-80 
88  I.D.  803 


A  contractor  was  allowed  to  recover  holiday  pay 
expenses  as  a  fringe  labor  cost  under  a  fixed  rate, 
indefinite  quantity  contract  because  it  sustained  its 
burden  of  proof  that  holiday  pay  was  excluded  from 
overhead  rates  as  an  indirect  cost,  and  that  the  con- 
tractor's direct  billing  for  holiday  pay  did  not 
result  in  a  duplicate  recovery  of  such  costs. 

S2£iaa_Ser.vicesx_Ltd.,  IBCA-1540-12-81  (Apr.  9,  1984) 


In  an  appeal  from  a  termination  for  default 
where  the  contractor's  theory  of  the  case  is  defective 
specifications,  it  is  the  contractor's  burden  to  show 
not  only  that  the  specifications  were  faulty  but  that 
the  faulty  specifications  caused  the  condition  from 
which  termination  resulted.   Upon  finding  that 
although  the  contractor  showed  that  a  Government  well 
was  incapable  of  producing  the  precise  flow  by  total 
dynamic  head  set  out  in  the  contract  specifications 
under  which  a  particular  pump  was  supplied,  but  finding 
that  the  Government  established  that  the  pump  should 
have  operated  adequately  under  the  actual  flow  condi- 
tions the  well  was  capable  of  producing,  the  Board 
holds  that  the  Government  effectively  controverted  the 
contractor's  case,  that  the  contractor  failed  to  sus- 
tain its  burden  of  proof,  and  that  the  termination 
for  default  was  justified  entitling  the  Government  to 
prevail. 


A£p_eal_gf_W._Hickey_  Co. 
1984) 


Inc. 


IBCA-1574-4-82  (Apr.  20. 
91  I.D.  186 


In  a  case  where  the  parties  differ  as  to  the 
amount  of  equitable  adjustment  to  be  provided  for  a 
constructive  change,  the  Board  finds  the  appellant  to 
have  shown  by  a  preponderance  of  the  evidence  that  it 
is  entitled  to  the  amount  of  the  equitable  adjustment 
sought. 


In  a  case  involving  a  denial  of  a  claim  for 
impaired  bonding  capacity  damages,  the  board  noted  that 
it  considered  (i)  that  damages  of  this  nature  were  pre- 
cluded by  a  termination  for  convenience  article  being 
included  in  the  contract  and  (ii)  that  appellant  had 
failed  to  show  that  the  loss  of  profit  claimed  on  other 
contracts  was  the  inevitable  result  of  the  Government 
having  delayed  performance  of  the  contract  work  by 
approximately  4  months,  after  which  the  Board  found 
that  appellant  was  not  entitled  to  prevail  in  any  event 
since  the  record  contained  no  evidence  showing  partic- 
ular contracts  not  bid  upon  or  successfully  bid  upon 
but  denied  because  of  inability  to  obtain  a  bond. 

*££eal_of_Clark_S_Hirt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


Where  a  contractor  leased  a  helicopter  to  the 
Government,  but  before  the  end  of  the  lease  period, 
the  helicopter  was  destroyed,  the  Board  found  that  the 
inability  or  unwillingness  of  the  contractor  upon 
demand  to  furnish  a  replacement  helicopter  for  the 
remainder  of  lease  period  constituted  nonperformance 
of  a  contractual  obligation  on  the  part  of  the  con- 
tractor and  held  that  such  nonperformance  relieved  the 
Government  from  payment  for  any  contractually 
guaranteed  minimum  use  of  the  aircraft. 

Where  a  contract  for  the  lease  of  a  helicopter  by 
the  Government  contained  a  Loss  or  Damage  to  Leased 
Aircraft  clause  whereby  the  Government  assumed  the  risk 
of  loss  and  agreed  to  pay  and  did  pay  the  fair  market 
value  of  the  helicopter  which  was  totally  destroyed  in 
a  crash,  the  Board  held  that  payment  by  the  Government 
was  performance  and  not  a  breach  on  its  part  and  that 
the  contractor  was  not  entitled  to  loss  of  profits  on  a 
breach  of  contract  theory. 


A££eal_of_Ohbaj[ashi-Gumix    Ltd. 
(Sept?   25,    1984) 


IBCA-1785-3-84 

91  I. 


Ap£eal_of  Gaj_Airwaxsx_Inci,  I8CA-1429-2- 
19847" 


il  (War.  9, 
91  I.D.  149 


311 


A  contractor's  claims  for  constructive  changes  and 
costs  of  extended  performance  are  denied  for  failure  to 
sustain  the  burden  of  proving  the  claims  where  the 
added  work  was  compensated  by  change  orders,  that 
rework  was  required  to  meet  specification  requirements, 
that  delays  were  not  caused  by  the  Government,  and  the 
contractor  accepted  change  orders  extending  the  per- 
formance to  the  completion  date. 

APEgal  of  Kirkpatrick  Division, , Paul  M.  Howard  Co.. 
IBCA-1520-10-81  (Hov7  28,~1984) 


Where  in  connection  with  the  movement  of 
Government  property,  a  contractor  employs  workers  not 
provided  for  by  terms  of  the  purchase  order  covering 
the  move  and  it  appears  that  the  need  for  such  extra 
workers  resulted  in  part  from  deficiencies  in  perfor- 
mance by  the  contractor  and  in  part  from  failures  of 
cooperation  by  the  Government,  the  Board — noting  the 
absence  of  any  precise  measurement  for  determining  the 
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COBTHACTS — Continued 

DISPUTES  ABD  HEHEDIES — Continued 

Da»dijes--Continued 

Actual  Damages — Continued 

relative  fault  of  the  parties — resorts  to  a  jury  ver- 
dict approach  in  finding  the  amount  to  which  the  con- 
tractor is  entitled  for  one  of  the  iteis  included  in 
the  claim  for  equitable  adjustment. 

Appeal  of  Alpine  Moving  and  Storage.  IBCA-143U-2-81 
Toct.  21,  1981;  88  I.D.  979 


Liquidated  Damages 

Where  a  contractor  claias  excusable  delays  by 
reason  of  the  failure  of  suppliers  to  timely  supply 
■aterial  or  to  replace  damaged  or  nonspecif ication 
■aterial,  the  failure  to  show  that  the  suppliers'  de- 
lays were  without  the  fault  or  negligence  of  both  the 
contractor  and  the  suppliers  precludes  a  finding  that 
the  delays  were  excusable  under  the  contract. 

where  a  contractor  seeks  relief  from  the  assess- 
ment of  liquidated  damages  for  delayed  completion  of 
the  contract  work  due  to  alleged  excessive  rain,  the 
claim  is  denied  for  want  of  proof  for  failure  to  show 
that  the  amount  of  rain  constituted  unusually  severe 
weather. 


COJTBACTS — Continued 

DISPOTES  AID  FEHEDIES--Cont inued 
iamaq^es — Continued 

Measurement — Continued 
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Appeal  of ..the.gggers  Partnership.  IBCA-1299-8-79 
iFeb.  12,  1982) 


Equitable  Adjustments 

where,  under  the  standard  Differing  Site  Condi- 
tions Clause  of  the  contract,  a  construction  contractor 
claims  entitlement  to  increased  costs  caused  by  heavy 
rains  or  other  adverse  weather  conditions,  and  the 
undisputed  facts  indicate  no  fault  on  the  part  of  the 
Government,  the  contractor  has  failed  to  state  or  prove 
a  claim  upon  which  relief  may  be  granted. 


Appeal  of  J.  T.  Gregory  S  Son. Inc_. 

TApr.  30,  1980)"" 


IBCA-1260-K-79 

87  I.D.  15U 


Appeal  of  The  Holloway  Cos. 
19807 


IBCA-1182-3-78  (Feb.  11, 
87  I.D.  56 


Liquidated  damages  were  properly  assessed  against 
the  contractor  where  it  was  shown  that  no  portion  of 
the  total  computer  system  delivered  by  the  contractor 
was  ready  for  use  on  the  agreed  installation  date,  and 
that  the  contracting,  of ficer' s  computation  of  liqui- 
dated damages  was  reasonable  and  consistent  with  the 
contract  provisions. 

Four-Phase  Systems,  Inc..  IBCA-1269-5-79  (Bar.  1,  1983) 


Upon  finding  that  a  contract  clause  in  a  tree 
planting  contract  provided  that  a  contractor  would 
receive  no  pay  for  any  planting  unit  where  the 
contractor  failed  to  properly  plant  less  than 
approximately  80  to  85  percent  of  the  unit,  the  Board 
held  the  clause  to  constitute  an  unenforceable  penalty 
because  of  no  reasonable  relationship  to  the  degree  of 
noncompliance  with  planting  requirements  and  awarded  an 
equitable  adjustment  for  that  portion  of  the  planting 
units  satisfactorily  performed. 

Appeal  of, Charley  p.  Estes, d.b.a.  Phoenix , Reforesta- 

tion_Coi7  IBCA-1198::7-78~  (Aug.  11,  T983)   ~90~I.D.~366 
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Where  the  evidence  of  record  is  too  general  and 
inconclusive  to  permit  a  precise  mathematical  computa- 
tion of  quantum,  but  preponderates  in  favor  of  the  con- 
tractor for  entitlement  to  some  allowance  for  unpaid 
excavation  resulting  from  performance  of  a  fixed  price 
highway  construction  contract,  the  Board  will  determine 
the  equitable  adjustment  by  utilization  of  the  jury 
verdict  approach. 

In  the  absence  of  a  statute,  procurement  regula- 
tion, or  specific  contract  provision  permitting  recov- 
ery from  the  Government  for  the  costs  of  professional 
services  not  contributing  directly  to  the  performance 
of  a  fixed  price  type  contract,  such  costs  will  not  be 
allowed  as  part  of  an  equitable  adjustment,  whether 
incurred  before  or  after  the  findings  of  fact  and  deci- 
sion of  the  contracting  officer. 

Appeal  of .Tiffany  Construction  Co..  IBCA- 1 162-8-77 
(June  12,  1980)  87  I.D.  210 
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Appeal  of  Alpine  Moving  and  Storage ,  IBCA-1U3  4-2-81 
(Oct.  21,  1981)  ~  H«  t  n   oto 


Appeals  of  Cen-Vi-Ro  of  Texas.  Inc. ,  IBCA-718-5-68  6 
IBCA-755-12-68~(June  27.  1980)  87  I.D.  230 


199 


COBTBACTS — cod  tinned 

DISPDTES  AHD  BEBEDIES — Continued 

SqSitable  Adjustments — Continued 

Where  neither  what  is  described  as  the  "reference 
reach/clan  reach"  approach  nor  the  total  cost  method 
are  found  acceptable  as  a  proper  basis  for  an  equitable 
adjustment,  the  Board  resorts  to  the  so-called  jury 
verdict  aethod  for  deteraining  the  aaoont  of  the  equi- 
table adjustment  to  which  the  contractor  is  entitled  by 
reason  of  the  differing  site  conditions  found  to  have 
been  encountered  by  the  contractor  in  construction  of 
Tunnel  Bo.  3,  a  bored  and  concrete  lined  tunnel  of  the 
Havajo  Indian  Irrigation  Project. 

Appeal  of  Fluor  Utah,  Inc..  IBCA-1068-4-75  (Jan.  15, 
I98l7~  88  I.D.  41 


A  claia  predicated  upon  defective  specifications 
is  denied  where  assuming  arguendo  that  the  specifica- 
tions were  defective,  the  appellant  failed  to  show 
that  it  incurred  any  additional  costs  by  reason  of  the 
allegedly  defective  specifications. 

Appeal  of  Hero  S  Associates,  Inc..  IBCA-1292-8-79 

(Feb.  19,  1981)  88  I.D.  30« 


A  claia  for  an  equitable  adjustment  under  the 
Changes  Clause  is  allowed  to  the  extent  that  the 
claias  subaitted  are  found  to  have  involved  the  place- 
aent  of  fuaigated  topsoil  in  planters  in  excess  of  the 
quantity  required  based  upon  a  reasonable  interpreta- 
tion of  the  applicable  specifications.   As  the  con- 
tractor failed  to  separately  record  costs  related  to 
the  changed  work  relying  rather  upon  its  bid  estiaate, 
the  aaount  of  the  equitable  adjustment  to  which  the 
contractor  is  entitled  is  deterained  by  resort  to  the 
"jury  verdict"  approach. 

Appeal  of  Mekoosa  Contracting  Corp. ,  IBCA-1U08-11-80 
(June  30,  1981) 
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Appeal  of  Elliott's  Boofinq  Co..  IBCA-13  30-1-80 

(Sept.  23,  19bl)  88  I.D.  836 


Where  the  Government  admits  liability  and  the 
quantum  evidence  adduced  by  the  parties  is  not  satis- 
factory, the  Board  will  determine  the  amount  of 
equitable  adjustment  by  utilizing  the  jury  verdict 
approach. 

Appeal  of  Seldo  Co..  Inc..  d.b.a.  Desert  Baterials  Co. . 
IBCA-ligU-WS  (Sept.  30,  1981)  88~I.d7~895 


COWTBACTS — Continued 

DISPUTES  ADC  REBEDIES — Continued 

Jqui£able  Adjustments — Continued 

relative  fault  of  the  parties — resorts  to  a  jury  ver- 
dict approach  in  finding  the  aaount  to  which  the  con- 
tractor is  entitled  for  one  of  the  iteas  included  in 
the  claia  for  equitable  adjustaent. 

Appeal  of  Alpjpe  Hoving  and  Storage.  IBCA-1U3M-2-81 
(Oct.  21,  1981)"  88  I.D.  979 


A  construction  contractor's  claia  for  interest 
under  the  Contract  Disputes  Act  of  1978,  is  denied 
where  the  Board  finds  that  the  underlying  claims  for 
an  equitable  adjustment  were  negotiated  to  settlement 
as  evidenced  by  a  written  agreement  between  the  parties 
which  contained  no  provision  postponing  the  finality  of 
the  settlement  pending  the  resolution  of  the  claim  for 
interest. 


Appeal  of  Bann  Construction  Co..  Inc. 
(DecT  10,  1981) 


IBCA-1280-7-79 

88  I.D.  1065 


Onder  a  well-drilling  contract  where  a  differing 
site  condition  had  been  determined  to  exist  and  the 
right  of  appellant  to  continue  performance  had  been 
terminated  for  the  convenience  of  the  Government, 
without  a  determination  of  the  amount  of  the  equitable 
adjustment,  the  Board  finds  the  costs  of  ineffective 
efforts  to  overcome  the  differing  site  condition  to  be 
allowable  in  the  termination  settlement,  but  determines 
the  equitable  adjustment  in  the  light  of  appellant's 
failure  to  use  known  and  effective  drilling  practices 
to  overcome  the  conditions  encountered. 

Pennsy.lv a nia_ Drilling  Co^.,  IBCA-1187-4-78  (Bar.  22, 
19l2) 


Where  the  contractor  selected  a  reference  reach  of 
the  tunnel  to  establish  a  normal  cost  of  excavation  for 
comparison  with  greater  costs  in  the  claim  reach  of  the 
tunnel,  but  the  evidence  showed  that  some  costs  were 
understated  in  the  reference  reach  and  other  costs  were 
overstated  in  the  claia  reach,  the  Board  found  the  con- 
tractor's approach  to  be  unacceptable  as  a  basis  for  an 
equitable  adjustment  and  resorted  to  the  jury  verdict 
aethod  for  determining  the  amount  of  the  equitable 
adjustment. 

,Shea,CqTJ  Inci#  IBCA-1191-4-78  (Bar.  30,  1982) 

89  I.D.  153 


Dpon  finding  that  Government-ordered  changes  to 
the  contract  caused  an  increase  in  the  cost  of  and  the 
time  required  for  performance  of  the  contract,  and  the 
evidence  of  record  indicating  that  such  changes  did  not 
comply  with  the  required  procedures  set  forth  in  the 
Task  Orders  clause  of  the  contract,  the  Board  holds 
that  the  contractor  is  entitled  to  an  equitable  adjust- 
ment pursuant  to  the  Changes  clause  of  the  contract. 

iLE£eal_of  J 11  ied_ fte^a ir_Serjricex_Inc.  ,  IBCA-1  381-8-80 
(Dec.  23,  1982) 


Where  in  connection  with  the  movement  of 
Government  property,  a  contractor  employs  workers  not 
provided  for  by  terms  of  the  purchase  order  covering 
the  move  and  it  appears  that  the  need  for  such  extra 
workers  resulted  in  part  from  deficiencies  in  perfor- 
mance by  the  contractor  and  in  part  from  failures  of 
cooperation  by  the  Government,  the  Board--noting  the 
absence  of  any  precise  measurement  for  determining  the 


Where  during  a  visit  to  the  project  site  prepara- 
tory to  submitting  a  bid  for  the  construction  of  a  road 
and  bridge,  a  contractor  is  told  by  the  project  engineer 
that  the  slope  stakes  to  be  placed  would  fall  beneath  a 
prominent  ledge  of  rock  known  as  the  caprock  but  when 
placed  the  slope  stakes  required  all  of  the  caprock  to 
be  excavated  and  moved;  and  where  the  Government 
admitted  other  significant  staking  errors,  the  Eoard 
finds  that  the  contractor  is  entitled  to  an  equitable 
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COHTHACTS — Continued 

DISPOTES  AHD  REMEDIES — Continued 

Equitable  id justments--Continued 

adjustment  under  the  standard  Changes  Clause  for  exca- 
vating and  moving  the  caprock  and  doing  additional  work 
as  a  result  of  the  Government's  staking  errors. 

Where  under  a  standard  construction  contract  the 
liability  of  the  Government  for  defective  plans  and 
specifications  is  clearly  established  but  as  a  conse- 
quence of  the  contractor  having  failed  to  segregate  the 
costs  applicable  to  the  constructive  change,  it  is  not 
possible  to  determine  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  of  contract  perfor- 
mance, the  amount  of  the  equitable  adjustment  to  which 
the  contractor  is  entitled  is  determined  by  the  Board  on 
the  basis  of  the  so-called  jury  verdict  approach. 

In  a  case  involving  the  construction  of  a  road  and 
a  bridge  in  which  the  Government  has  stipulated  that 
it  has  made  slope  staking  errors  throughout  the  entire 
project,  a  claim  for  additional  costs  allegedly 
involved  in  correcting  slope  staking  errors  in 
specified  areas  of  the  project  is  denied  where  the 
appellant  fails  to  show  by  a  preponderance  of  the 
evidence  that  additional  costs  were  incurred.   In 
support  of  its  denial  the  Board  notes  that  the  lack  of 
persuasive  evidence  of  any  contemporaneous  objection  to 
performing  the  work  in  question  and  a  delay  of  over  31 
months  in  presenting  the  claim  now  asserted  raise  pre- 
sumptions against  its  validity. 

Appeal  of  Central  Colorado  Contractors, Inc^,  I8CA-1203- 

8-78  (Bar.  25,  1983)""  90  I.D.  109 


A  claim  for  an  equitable  adjustment  is  sustained 
in  part,  where  it  is  determined  that  weather  conditions 
at  the  site  could  reasonably  have  been  of  an  intensity 
to  constitute  a  storm  event  within  the  "gray  area"  of  a 
risk  of  loss  agreement  entered  into  by  the  parties  at  a 
preproposal  conference,  pursuant  to  which  the  Govern- 
ment, upon  such  determination,  agreed  to  participate  in 
the  reasonable  reconstruction  costs  of  the  facility. 


Appeal  of  Pettijohn  Engineering  Co. 
iJ-80  7«ay  26,  1983) 


.Inc.,  IBCA-1346- 


Where  the  contracting  officer  reduced  the  unit 
price  for  quantities  of  unclassified  excavation  in 
excess  of  the  Government  estimate,  the  Board  granted 
the  contractor's  motion  for  summary  judgment  as  a 
matter  of  law  when  it  determined:   (1)  That  neither 
party  relied  upon  the  estimate  for  other  than  solici- 
tation purposes;  (2)  that  the  contract  provided  for 
payment  to  the  contractor  at  the  full  unit  price  for 
actual  quantities  of  work  completed;  and  (3)  that  the 
Government  was  not  entitled  to  a  downward  equitable 
adjustment  pursuant  to  the  Changes  clause  of  the 
contract. 


Luther  L.  Essary  Construction  Co..  Inc. 
(June  27,  1983) 


IBCA-15S6-2-82 


Opon  finding  that  a  contract  clause  in  a  tree 
planting  contract  provided  that  a  contractor  would 
receive  no  pay  for  any  planting  unit  where  the 
contractor  failed  to  properly  plant  less  than 
approximately  80  to  85  percent  of  the  unit,  the  Board 
held  the  clause  to  constitute  an  unenforceable  penalty 
because  of  no  reasonable  relationship  to  the  degree  of 
noncompliance  with  planting  requirements  and  awarded  an 
equitable  adjustment  for  that  portion  of  the  planting 
units  satisfactorily  performed. 

Appeal  of  Charley  Q.-Estes<  d.b.a.  Phoenix  Refpresta- 
tiOB-Co-.  IECA-1198-7-78  (Aug.  11,  1983)     90  I .  d7  366 


COSTS ACTS — Continued 


DISPOTES  ARC  BE8EDIES--Continued 

Equitable  Adjustments — Continued 

Excavation  costs  incurred  during  removal  of  rock 
for  a  seawall  foundation  were  compensable  as  a  category 
one  differing  site  condition  because  the  actual  condi- 
tions encountered  were  materially  different  from  those 
indicated  in  the  contract  documents.   The  boring  logs, 
drawings  and  specifications  contained  in  the  solicita- 
tion indicated  the  presence  of  poor  quality,  soft  rock 
in  the  excavation  area  which  gave  the  contractor  a 
reasonable  expectation  that  the  rock  could  be  excavated 
by  conventional  mechanical  means.   During  excavation, 
however,  the  contractor  encountered  rock  which  the  evi- 
dence established  was  much  harder  than  was  anticipated, 
and  which  required  the  use  of  massive  equipment  to 
complete  the  project. 

Upon  a  finding  of  liability,  where  the  quantum 
evidence  adduced  by  the  parties  is  not  satisfactory, 
the  Board  will  determine  the  amount  of  equitable 
adjustment  by  utilizing  the  jury  verdict  approach. 

Rgaei_Ji_Au_6_Sonx_InCj.,  IBCA-1303-9-79  (Sept.  la, 
1983)  90  I.D.  U01 


In  a  case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
motion  for  summary  judgment  is  granted,  the  allowance 
of  interest  on  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  be  prohibited  by 
a  provision  of  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

Appeal  of  Ferguson  Construction  Co..  IBC A- 1681-6-83 
(0ct7  28,  1983) 


Opon  finding  that  the  contractor's  continuous 
performance  in  the  early  stages  of  a  road  construction 
project  was  substantially  disrupted  by  the  Government 
because  of  grade  and  slope  revisions  resulting  in 
delayed  delivery  of  a  final  structures  list,  the  Eoard 
holds  that  a  constructive  change  occurred  entitling 
appellant  to  an  equitable  adjustment  for  resulting 
extra  costs. 

Where  it  was  found:   That  the  Government  desig- 
nated in  the  contract  documents  a  specific  site  as  the 
source  of  aggregate  for  use  in  a  road  construction 
project;  that  the  contractor  relied  on  the  contract 
data  indicating  that  such  source  contained  sufficient 
conforming  material  to  satisfy  the  contract  require- 
ments; and  that  the  actual  subsurface  conditions 
differed  mateiially  from  the  conditions  indicated  by 
the  contract  drawings  and  from  the  expectations  of  per- 
sons familiar  with  the  source,  the  Board  concludes  that 
the  contractor  is  entitled  to  an  equitable  adjustment 
under  a  Category  I  Differing  Site  Condition  theory. 

In  its  quantum  consideration,  after  finding 
entitlement  to  equitable  adjustments,  the  Eoard  allowed 
amounts  claimed  by  the  contractor  for  depreciation,  and 
improperly  withheld  by  the  Government  for  liquidated 
damages.   It  approved  the  claimed  rate  of  profit  dis- 
allowed by  the  Government  auditor  and  the  bulk  of  the 
audited  total  costs.   However,  the  Board  disallowed  a 
claim  for  the  increased  price  of  asphalt  upon  finding  a 
failure  of  proof  that  either  the  contractor  or  its 
supplier  paid  or  incurred  increased  costs  for  asphalt, 
and,  disallowed  a  claim  for  costs  attributed  to  a 
winter  shutdown  upon  finding  that  the  contractor  had 
agreed  that  such  shutdown  would  be  at  no  additional 
cost  to  the  Government.   Upon  finding  some  fault  with 
the  Government  audit  upon  which  the  contractor  based 
its  total  cost  theory  of  recovery,  and  dissatisfaction 
with  the  accuracy  or  specificity  available  for  a  pre- 
cise calculation  of  certain  other  costs  claimed,  as 
well  as  with  the  contractor's  proposed  formula  for 
calculating  costs  per  day  for  days  of  delav.  the  Poarfl 


201 


CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Equitable  Adjustments  —  Continued 

approach  is  both  practicable  and  reasonable  in  arriving 
at  the  equitable  adjustment  award  to  the  contractor. 

A £2eal_o f _ Wj 1 ie_ B r o  t  h  e r s_Con tract i na.Co^ ,  I BC  A- 1 1 7  5- 
11-77  (Jan7  27.  198u"  91  I.D.  SI 


In  a  case  involving  a  claim  for  equipment  idled 
as  a  result  of  delays  attributed  to  the  Government,  the 
Board  found  that  the  rates  for  idle  equipment  used  in 
the  claia  were  in  excess  of  the  rate  derived  froa 
applying  the  regularly  invoked  rule  that  the  reasonable 
value  of  standby  equipaent  is  50  percent  of  operating 
equipment  rates. 

A  claim  involving  idle  equipment,  which  the  Board 
finds  not  to  be  cognizable  as  a  breach  of  contract 
claia  is  found  to  constitute  a  claim  falling  within  the 
purview  of  the  standard  Changes  clause  and  reimbursable 
thereunder.   In  this  connection  it  is  noted  that  the 
Board  is  not  liaited  by  the  appellant's  choice  of 
remedies  or  by  the  Government's  assignment  of  defense. 

Hhere  under  a  construction  contract  for  the  rental 
of  draglines  with  operators  the  responsibility  of  the 
Government  for  delays  to  the  contract  work  was  clearly 
established  but  as  a  result  of  the  contractor's  fore- 
man having  failed  to  record  in  his  diary  soae  of  the 
significant  events  affecting  the  time  and  effect  of 
Government  actions  causing  delay  and  the  contractor 
having  failed  to  segregate  costs  applicable  to  the  con- 
structive change,  it  was  not  possible  to  determine  with 
reasonable  certainty  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  of  contract  perfor- 
mance, the  amount  of  the  equitable  adjustment  to  which 
the  contractor  is  entitled  was  determined  by  resort  to 
what  has  been  characterized  as  the  jury  verdict 
approach. 

A£Eeal_of_Clark_E_Hirt,  IECA-1508-8-81  (Feb.  9,  198U) 

91  I.D.  71 


CONTRACTS — Continued 

DISPUTES  AND  REMEEIES--Cont inued 

Jurisdiction 

The  Board  has  no  jurisdiction  to  reform  a  contract 
which  is  not  governed  by  the  provisions  of  the  Contract 
Disputes  Act  of  1978.   Therefore,  where  the  contract  is 
not  under  that  Act,  and  a  construction  contractor  pre- 
sents soae  evidence  in  support  of  a  claim  that  the 
method  of  testing,  employed  by  the  Government  to  deter- 
mine the  compressive  strength  of  structural  concrete, 
is  unfair,  resulting  in  wrongful  monetary  penalties, 
but  fails  to  allege  or  prove  that  the  Government  did 
not  coaply  with  the  contract  specifications  in  perform- 
ing such  testing,  the  Board  will  find  such  claia  to  be 
a  request  for  reformation  of  the  contract  and  will  dis- 
miss the  claim  for  lack  of  jurisdiction. 


Appeal  of  Lamar  D.  Construction  Co. 
(Bay  20,~1980) 


IBCA-12214-11-78 

87  I.E.  180 


Hhere  the  Board  finds  an  indefinite  quantity  option- 
type  contract  to  have  been  consummated  by  the  parties, 
as  opposed  to  a  requirements-type  contract,  the  contrac- 
tor assumes  the  risk  of  whether  the  Government  will  order 
■ore  than  the  minimua  estimate  cf  services  anticipated 
to  be  ordered,  and  the  Board,  as  a  matter  of  law,  is 
without  jurisdiction  to  grant  an  equitable  adjustment  to 
the  contractor  under  the  changes  clause,  termination  for 
convenience,  or  other  contract  clauses  for  claimed  costs 
alleged  to  have  resulted  from  the  negligent  preparation 
of  maximum  estimates. 


Appeals  of  ECT  Systems,  Inc..  I  EC A- 11 97-6- 7 1 
IBCAr12  01-8-7  8  (Sept.  307  1980) 


37  I.E.  450 


A  claia  of  mutual  mistake  asserted  under  a 
tree  thinning  contract  is  dismissed  for  want  of  jur- 
isdiction where  the  Board  finds  (i)  that  it  has  no 
authority  under  the  Disputes  clause  to  refora  con- 
tracts and  (ii)  that  since  appellant  did  not  elect 
to  proceed  under  the  Contract  Disputes  Act  of  1978, 
the  Board  derives  no  reforaation  authority  from  the 
Act  in  this  instance. 


A  contractor  was  allowed  to  recover  holiday  pay 
expenses  as  a  fringe  labor  cost  under  a  fixed  rate, 
indefinite  quantity  contract  because  it  sustained  its 
burden  of  proof  that  holiday  pay  was  eicluded  from 
overhead  rates  as  an  indirect  cost,  and  that  the  con- 
tractor's direct  billing  for  holiday  pay  did  not 
result  in  a  duplicate  recovery  of  such  costs. 

n°Y.A!!;l_2SEZicesi_Ltd.1,  IBCA-1540-12-81  (Apr.  9,  1984) 


In  a  case  where  the  parties  differ  as  to  the 
amount  of  equitable  adjustment  to  be  provided  for  a 
constructive  change,  the  Board  finds  the  appellant  to 
have  shown  by  a  preponderance  of  the  evidence  that  it 
is  entitled  to  the  amount  of  the  equitable  adjustment 
sought. 

*£Eeal_gf_0hbaiashi2gumix_Ltdi,  IBCA-1785- J- 81 

(Sept.  25,  1984)  91  I.D.  311 


A  claim  based  primarily  upon  an  overpayment  to 
a  contractor  is  approved  where  the  Eoard  finds  the 
evidence  of  record  substantiates  the  Government  claim 
and  it  does  not  appear  that  the  appellant  has  ever  con- 
tested either  the  fact  or  the  amount  of  the  overpayment 
or  adjustments  related  to  such  overpayment  which  have 
the  effect  of  reducing  the  amount  of  the  Government's 
claia. 


A££eal_of_Bero_6_ Associates^ I nca 
(Feb.  19,  1981) 


IBCA-1292-8-79 

88  I.E.  304 


A  protest  of  award  by  an  unsuccessful  bidder  is 
disaissed  where  the  Board  finds  that  it  has  no  juris- 
diction over  bid  protests  under  either  the  disputes 
clause  or  the  Contract  Disputes  Act  of  1978. 

Appeal  of  Dakota  Titles  S  Records,  A  Joint  Venture. 

IBCA-1420-1-81  "(Feb.  24,  1981)  ~  88  I.E.  324 


Extraordinary  Remedies 

The  Board  is  without  jurisdiction  to  review  an 
agency's  failure  to  act  to  grant  extraordinary  relief 
under  P.L.  85-801,  regardless  of  whether  the  agency  is 
authorized  to  grant  such  relief. 

Appeals  of  CECOS  International,  Inc..  I BC A- 1667- 3- 8 3 
(Oct.  28,  1983) 


The  Board  held  that  since  its  jurisdiction  is 
appellate  only,  it  Bay  not  consider  claims  presented  to 
it  without  such  claims  first  having  been  submitted  to 
the  contracting  officer  for  consideration  and  decision. 

i££eals  of_Philli£s_Construction_Co. ,  IECA-1295-8-79  C 
1296-8-79  (July  31,  1981)  ~  88  I.D.  689 
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CONTRACTS — Continued 

DISPUTES  ABD  REBEDIES — Continued 

Jurisdiction — Continued 

An  appeal  aay  be  decided  on  the  basis  of  a  theory 
not  advanced  by  the  parties  so  long  as  the  theory  is 
consistent  with  the  facts  of  record  or  legitimate 
inferences  therefro». 

Written  notice  given  a  week  after  completion  of 
the  contract  work  is  found  to  satisfy  the  requirement 
of  the  Differing  Site  Conditions  clause  for  written 
notice  to  the  contracting  officer  before  the  conditions 
are  disturbed  where  the  evidence  shows  that  the  Govern- 
ment had  actual  notice  of  the  operative  facts  related 
to  double  roofing  at  the  time  the  doable  roofing  was 
encountered  and  no  showing  was  made  that  any  prejudice 
to  the  Government  had  resulted  from  the  belated  written 
notice. 

*EEeal_2f_Sin3leton_Contractina_Cor£i,  I BC A- It 13- 12- 8  0 
<Aug.~12,  1981)  "  88  I.D.  722 


CONTRACTS-- Continued 

DISPUTES  AND  REBEDIES — Continued 

Jurisdiction — Continued 

The  Board  has  no  jurisdiction  under  the  Equal 
Access  to  Justice  Act  to  award  attorney  fees  and  costs 
to  a  contractor  as  the  prevailing  party  in  a  proceeding 
against  the  Dnited  States,  since  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  has  ruled  that  Congress 
in  that  Act  did  not  expressly  waive  sovereign  immunity 
from  liability  for  such  an  award  with  respect  to  con- 
tract dispute  proceedings  before  Boards  of  Contract 
Appeals. 

The  Board  holds  that  it  has  no  authority,  pursuant 
to  the  CCA,  EAJA,  or  any  other  statute,  to  order  an 
agency  to  pay  attorney  fees  and  costs  or  to  comply  with 
any  particular  law,  and  further,  if  the  Board  were  to 
order  the  B1A  to  pay  the  requested  fees  and  cost,  it 
would  be  attempting  to  do  indirectly  what  it  has  deter- 
mined it  cannot  do  directly. 

Application  for  Costs (Central  Colorado  Contractors, 

Inc.!  .  IECA-1672-U-83  (Aug.  17,  1983)     ~90  iTHT  379 


The  Board  denies  a  Government  motion  to  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  Labor  Standards  clause  gives  the 
Department  of  Labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Bacon  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a  prime  contractor  by  reason  of  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  to 
represent  amounts  owed  by  the  subcontractor  to  the 
Federal  or  to  a  state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  to  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

A  Government  motion  to  dismiss  an  appeal  on  the 
grounds  that  the  contracting  officer  had  neither  issued 
nor  been  requested  to  issue  a  final  decision  is  denied, 
where  the  Board  finds  (i)  that  the  appellant  was  war- 
ranted in  treating  a  contracting  officer's  disclaimer 
of  any  responsibility  for  adjudicating  a  dispute  as  a 
final  decision,  and  (ii)  that  no  useful  purpose  would 
be  served  by  remanding  a  case  to  the  contracting  offi- 
cer for  a  decision  when  the  Government's  announced 
position  is  that  the  contracting  officer  has  no 
authority  to  render  a  decision  relating  to  wage  deter- 
minations under  the  Davis-Bacon  Act. 


Appeal  of  G.  A.  Western  Construction  Co. 
2-82  (July  1,~T982)~" 


IBCA-1550- 
89  I.D.  365 


The  Board  is  without  jurisdiction  to  review  an 
agency's  failure  to  act  to  grant  extraordinary  relief 
under  P.L.  85-8014,  regardless  of  whether  the  agency  is 
authorized  to  grant  such  relief. 


Appeals  of  CECOS  International,  InCj 
(OctT  28,~1983) 


IECA-1667-3-83 


A  claim  involving  idle  equipment,  which  the  Eoard 
finds  not  to  be  cognizable  as  a  breach  of  contract 
claim  is  found  to  constitute  a  claim  falling  within  the 
purview  of  the  standard  Changes  clause  and  reimtursatle 
thereunder.   In  this  connection  it  is  noted  that  the 
Board  is  not  limited  by  the  appellant's  choice  of 
remedies  or  by  the  Government's  assignment  of  defense. 

A  Government  defense  that  the  Board  is  without 
jurisdiction  over  a  subcontractor's  claim  is  rejected 
where  it  is  found  that  the  subcontractor's  claim  was 
included  in  the  appellant's  initial  claim  submission 
and  that  at  the  hearing  appellant  actively  prosecuted 
the  claim  on  behalf  of  the  subcontractor  by  eliciting 
testimony  not  only  from  a  representative  of  the  subcon- 
tractor but  from  appellant's  foreman  as  well. 

A££SJl  of  Clark  E  Hirt.  IBCA-1508-8-81  (Feb.  9,  198«) 

91  I.D.  71 


An  appeal  taken  under  a  grant  is  dismissed  where 
the  Board  finds  that  it  is  without  jurisdiction  over 
the  claim  asserted  under  either  the  terms  of  the  grant 
or  under  the  provisions  of  the  Contract  Disputes  Act  of 
1978. 

Appeal  of  Confederated  Tribes  of  the  Chehalis  Reser- 
vation, IBCA-16i*0-12-82  (Bay  20,  1983)    ~  90  I.D.  228 


Upon  finding  no  statute  or  contractual  agreement 
between  the  parties  providing  for  the  sane,  the  Board 
denied  appellant's  claims  for  interest,  attorney  fees 
and  costs. 

*£J2ea!_of_Gai_Airwa2sx_Inci,  IBCA-1U29-2-81  (Bar.  9, 
198U7  91  I.D.  119 


Where  the  exceptions  to  a  "Release"  specifically 
designate  particular  claims  as  being  excluded  from  the 
effect  of  the  release,  a  further  claim,  that  cannot 
reasonably  be  considered  to  be  within  the  claims 
asserted  in  the  exceptions  is  barred  by  the  release 
provisions  and  will  be  dismissed. 

Appeal  of  Charley  p.  Estes.  d.b.a.  phoenix  Reforesta- 
tion_Co..,  IBCA-I198-7-78  ^Aug  .~Il  ,~1983f    90  I.D.  366 


A  Government  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a  subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:   (1)  The  decision  from  which  the  appeal  was 
taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a  representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

iEJieai-Sl-Oklaiashi^Gumii.Ltd.  ,  IBCA-1 785- 3-8 « 
(Sept.  25,  198U)  91  I.D.  311 
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CONTRACTS — Continued 

DISPUTES  AND  REHEDIES — Continued 

Substantial  Evidence 

In  a  case  involving  the  assertion  of  a  differ- 
ing site  conditions  claim  under  a  contract  for  the 
construction  of  concrete  lined  tunnels  for  the  Navajo 
Indian  Irrigation  Project,  the  Board  follows  the  Court 
of  Claims  in  holding  that  it  is  not  necessary  for  the 
"indications"  in  the  contract  to  be  explicit  or  spe- 
cific, it  being  sufficient  for  there  to  be  an  indica- 
tion on  the  face  of  the  contract  documents  causing  a 
bidder  reasonably  to  expect  that  there  were  no  "sub- 
surface or  latent"  physical  conditions  at  the  site 
differing  materially  from  those  indicated  in  the 
contract. 


1981) 


IBCA-1068-4-75  (Jan.  15, 

88  I.D.  41 


Where  the  Board  finds  appellant's  evidence  with 
respect  to  two  alleged  conversations  to  be  little  more 
than  conclusory  hearsay  without  reference  to  literal 
substance  and  appellant  alleged  that  certain  drawings 
had  been  approved  by  the  Government,  when  the  clear 
language  of  the  responses  to  the  submitted  drawings 
indicated  rejection,  the  Board  holds  that  appellant 
has  failed  to  sustain  its  burden  of  proof,  because  of 
failure  to  prove  the  allegations  of  its  complaint  by 
any  substantial  evidence,  and  denies  the  claim  of 
appellant  for  costs  incurred  to  furnish  and  install 
insulating  fittings  required  by  the  specifications  in 
connection  with  the  construction  of  a  pipeline. 

Appeal  of  KordicK  and  Son,  Inc.,  and  Steve  P.  Bados, 

Inci_i*_Joil!l_vSntJJ£eJ.,  IECA-1255-  3-79  (Aug.  27, 

1981)  "  88  I.D.  798 


The  Board  denies  claims  based  upon  a  constructive 
change  theory  (operational  breaches)  where  it  finds 
from  the  evidence  of  record:   That  work  claimed  by  the 
contractor  to  be  extra  work  was  required  by  the  con- 
tract to  be  performed  by  the  contractor  at  its  own 
expense;  that  there  is  no  substantial  showing  of 
Government  fault;  that  the  purported  proof  rests  upon 
unsupported  opinion  or  mere  allegations;  that  claimed 
delays  alleged  to  be  caused  by  the  Government  are  not 
shown  to  be  unusual,  unreasonable,  or  unauthorized  by 
the  contract  documents;  or,  that  the  contractor  was 
paid  for  the  claimed  extra  work  in  accordance  with  the 
contract  provisions. 

Appeal  of  Thorn  Construction  Co..  Inc..  IBCA-1254- 
3-79  "(Jan.  27,  1983)  .  90  I.D.  21 


CONTRACTS —  Continued 

DISPUTES  ANE  REB EDIES--Cont inued 

Substantial  Evidence — Continued 

attributable  to  rain  (i..e._,  weather  and  ground  condi- 
tions) for  which  the  Government  was  not  responsible. 

Appeal  of  Clark  6  Hirt,  IBCA-1508-8-81  (Feb.  9,  198U) 

91  I.D.  71 


Termination  for  Convenience 

Nhere  it  is  undisputed  that  the  Government  ordered 
the  minimum  amount  of  services  required  to  be  ordered 
under  an  indefinite  quantity  option  contract,  and  the 
Board  finds  that  the  failure  of  the  contractor  to  timely 
perform  delivery  of  the  last  seven  call  orders  for  ser- 
vices did  not  result  from  the  low  volume  of  work  ordered 
by  the  Government,  but  instead,  from  reduction  of  typing 
staff,  reduction  of  hours  of  typists  employed  tc  perform 
the  contract,  and  failure  to  give  priority  to  the  con- 
tract work  over  other  work,  the  contractor  will  be  denied 
its  request  for  a  conversion  of  a  termination  for  default 
to  a  termination  for  convenience  of  the  Government. 

4££eals_of_DCT_SiSte»sx_Inci,  I BC A- 11 97- 6-7 8, 

IBCA-120U-8-78  (Sept.  30,  1980)  87  I.C.  "*50 


Under  a  well-drilling  contract  where  a  differing 
site  condition  had  been  determined  to  exist  and  the 
right  of  appellant  to  continue  performance  had  been 
terminated  for  the  convenience  of  the  Government, 
without  a  determination  of  the  amount  of  the  equitable 
adjustment,  the  Board  finds  the  costs  of  ineffective 
efforts  to  overcome  the  differing  site  condition  to  be 
allowable  in  the  termination  settlement,  tut  determines 
the  equitable  adjustment  in  the  light  of  appellant's 
failure  to  use  known  and  effective  drilling  practices 
to  overcome  the  conditions  encountered. 


£§Si!§lIvaflia    £liiAin3    Co.,    I8CA-1187-U-7C 
1982) 


(Bar.  22, 


The  principle  that  the  Government  may  not  use  the 
termination  for  convenience  clause  where  at  the  time  of 
entering  the  contract  it  had  the  intention  to  use  that 
clause  is  not  applicable  in  the  absence  of  any  evidence 
to  support  the  existence  of  that  intention.   Even  if 
such  a  factual  circumstance  were  demonstrable,  however, 
a  contractor  may  not  recover  where  it  submits  no  proof 
of  any  damage  resulting  from  that  circumstance. 

i£Eeal_of_David  Ri_Browni_JrJ. ,  IBCA-1600-7-82  (Bat.  31, 
1983) 


Since  the  burden  of  proof  in  a  claim  for  an 
equitable  adjustment  arising  because  of  an  alleged 
Government  insistence  on  performance  in  excess  of  the 
contract  requirements  lies  with  the  contractor,  the 
contractor's  failure  to  submit  any  substantial,  reli- 
able evidence  probative  of  the  elements  of  its  claim, 
results  in  the  denial  of  the  appeal. 

*EE§§i_2£_Pebble_Haulersi_Inc. ,  IBCA-152U-10-81 
(Aug.  23,  1983) 


Rejected  by  the  Board  is  an  appellant's  argument 
that  the  Government  had  in  effect  guaranteed  to  the 
contractor  that  he  would  be  paid  any  specified  number 
of  hours  per  week  where  the  Board  found  (i)  that  the 
requirement  that  the  contractor  work  a  10-hour  week 
was  qualified  by  the  language  "weather  and  ground  con- 
ditions permitting";  (ii)  that  the  Government  consent 
to  the  contractor  working  50  hours  a  week  was  subject 
to  the  same  limiting  language;  and  (iii)  that  the  evi- 
dence showed  that  some  of  the  delays  experienced  by  the 
contractor  in  proceeding  with  the  contract  work  were 


The  Board  of  Contract  Appeals  has  no  authority  to 
award  a  contract  and  in  an  appeal  from  a  termination 
for  default  may  do  no  more  than  review  the  contracting 
officer's  conduct  leading  to  the  termination  action  and 
affirm  the  termination  if  that  conduct  is  found  to  be 
valid  or  convert  the  termination  to  a  termination  for 
the  convenience  of  the  Government. 

Hoaex,    IBCA-16U9-1-83  (Jan.  30,  198U) 


Although  the  Contract  Disputes  Act  gives  the  Board 
jurisdiction  over  breach  of  contract  claims,  the  Eoard 
finds  that  claims  presented  subsequent  to  a  direction 
by  the  Government  to  cease  all  work  under  a  contract 
are  not  redressable  as  breach  of  contract  claims  where 
(i)  the  contract  includes  a  termination  for  the  con- 
venience of  the  Government  clause;  (ii)  the  lack  of 
funds  to  pay  the  contractor  for  further  work  consti- 
tuted an  adequate  cause  for  directing  performance  under 
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CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Termination  for  Convenience — Continued 

the  contract  to  cease;  (iii)  that  the  failure  of  the 
contracting  officer  to  invoke  the  termination  for  con- 
venience clause  as  the  basis  for  his  action  does  not 
affect  the  right  to  rely  upon  that  clause  in  deternin- 
ing  the  rights  and  obligations  of  the  parties;  (iv) 
that  the  presence  in  the  contract  of  a  termination  for 
convenience  clause  precludes  actions  of  the  Government 
from  being  considered  breaches  of  contract  (assuming 
they  might  otherwise  be);  and  (v)  that  the  inclusion  of 
a  termination  for  convenience  clause  makes  the  recovery 
of  anticipated  profits  unallowable. 

Appeal  of_Clark_6_Hirt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


A  Government  motion  to  dismiss  a  claim  for  lost 
profits  and  an  alternative  motion  for  partial  summary 
judgment  on  the  lost  profit  claim  are  both  denied  in 
a  case  where  appellant  implies  that  the  actions  of  the 
contracting  officer  were  in  bad  faith  and  asserts  that 
the  actions  of  the  contracting  officer  during  the 
administration  of  the  contract  were  arbitrary,  capri- 
cious, and  unreasonable.   In  denying  both  motions,  the 
Board  notes  that  there  are  some  limited  circumstances 
in  which  the  damages  recoverable  have  not  been 
restricted  to  those  specified  in  the  termination  for 
convenience  clause  and  that  at  the  requested  oral 
hearing,  appellant  will  be  afforded  the  opportunity  to 
prove  bad  faith  or  abuse  of  discretion  on  the  part  of 
the  contracting  officer  such  as  might  avoid  the 
recovery  limitations  of  the  convenience-termination 
clause. 

Appeal  of, Allan  D.  Barwise,  IBCA-1690-6-83  (Hay  17, 
198U)  "  91  I.D.  253 


CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Termination  for  Default — Continued 

Generally — Co  n  t  i  n  u  e  d 

nonconforming  delivery,  the  Government's  termination 
for  default  was  proper. 

Appeal  of  Franklin  Instrument  Co.. Inc.  ,  IBCA-1270-6-79 

(Feb7~26,  1981)  88  I.D.  326 


where  the  record  shows  that  the  contractor  waited 
until  U  days  before  the  contract  time  for  construction 
had  elapsed  and  then  wrote  to  the  contracting  officer 
to  advise  that  be  was  ready  to  start  construction,  and 
where  the  contractor  offered  no  evidence  to  support 
allegations  regarding  equipment  breakdown  and  high 
tides,  the  Eoard  found  that  the  failure  to  make  pro- 
gress was  unexcused  and  that  default  termination  was 
warranted. 

Appeal  of  Central  American  Construction  Co..  Inc. , 
IBCA-1337-3-80  (Apr.  1«7~1981) 


A  termination  for  default  of  a  seeding  contract  is 
found  to  be  proper  where  (i)  the  appellant  fails  to 
show  that  the  work  ordered  by  the  contracting  officer's 
representative  was  not  required  by  the  technical  speci- 
fications; (ii)  the  time  allowed  for  performance  of  the 
contract  had  passed  by  the  time  the  notice  of  termina- 
tion was  issued;  and  (iii)  no  excusable  cause  of  delay 
had  been  shown  to  exist. 

Appeal  of  Building  Maintenance  Specialist,  Inc., 
IBCA-1397-9-80  (June~15,  198.1) 


Termination  for  Default 

Generally 

The  contracting  officer's  decision  to  terminate 
for  default  a  fixed  price  contract  for  the  delivery  of 
a  single  forked  lift  truck  for  a  stated  price  is  deemed 
proper  where  the  appellant  failed  to  timely  deliver  the 
truck  to  the  specified  delivery  point  by  the  specified 
contract  delivery  date. 

Appeals  of  rale  Industrial  Trucks,  Baltimore/Washington, 
Inc.,  IBCA-1287-7-79  6  IBCA-1293-8-79  (Sept.  12,  19807 

87  I.D.  107 


Where  a  contract  specifies  the  complement  and 
standard  for  drilling  equipment  to  be  furnished,  nei- 
ther the  preaward  survey  of  appellant's  equipment,  nor 
the  commencement  of  performance  with  incomplete  and 
admittedly  noncompliance  equipment  is  deemed  a  waiver 
of  the  contract  requirement,  and  a  default  termination 
after  issuance  of  a  "cure  notice"  is  upheld  upon  the 
failure  of  the  contractor  to  provide  equipment  as 
specified  in  the  contract. 


Appeals  of  Allied  Drilling,, Inc. 

IBCA-12S0-2-79  7sept.~127  1980)" 


IBCA-12«2-l-79  6 


87  I.D.  H00 


where  the  contractor  delivered  contract  items 
which  failed  to  substantially  conform  with  the  contract 
specifications,  and  where  the  contracting  officer  ter- 
minated the  contractor's  right  to  proceed  with  perfor- 
mance of  the  contract  work  because  of  the  contractor's 


Where  the  contractor  established  that  a  critical 
diesel  fuel  shortage  prevented  timely  completion  of  the 
contract,  and  that  such  shortage  was  unf oreseeatle , 
beyond  the  control,  and  without  the  fault  or  negligence 
of  the  contractor  or  its  subcontractors  or  suppliers, 
the  Eoard  held  that  the  contractor  proved  excusable 
cause  for  delay. 

Appeals  of  Phillips  Construction  Co..  IECA-1295-8-79  t 
1296-8-79  (July  31,~1981)  88  I.D.  689 


Upon  finding  that  the  Government  waived  the 
original  completion  date  for  performance  of  a  fixed- 
price  construction  contract  by  permitting  the  con- 
tractor to  work  after  default,  failed  to  fix  a  new 
specific  completion  date  after  waiver,  and  failed  to 
prove  abandonment  or  anticipatory  breach  on  the  part  of 
the  contractor  after  the  waiver,  the  Eoard  holds  the 
contractor  to  have  been  wrongfully  terminated  for 
default  and  entitled  to  have  the  termination  for 
default  converted  to  a  termination  for  the  convenience 
of  the  Government. 


Appeal 
198  2J 


Hilo  Werner  CoT.  IBCA-1202-7-78  (Mar.  22, 

89  I.D.  100 


Where  the  contractor  partially  delivered 
electronic  timer  units  which  failed  to  substantially 
conform  with  the  contract  specifications,  and  the  con- 
tractor fails  to  show  that  the  specifications  were 
otherwise  deficient  or  that  its  failure  to  timely 
deliver  acceptable  units  within  the  contract  perfor- 
mance period  was  the  result  of  excusable  cause  of 
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delay,  the  Governaent's  teraination  for  default  was 
proper. 

Appeal  of  Enviroaarine  Systems.  Inc..  IBCA-1 386-8-80 
(Oct7~19,  1982)  "  89  I.D.  522 


CONJ.R  ACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Teraination  for  Default — Continued 

Generally — Continued 

Board  sustained  the  appeal  froa  imposition  of  such 
costs. 

Handyaan  Building  Maintenance  Co..  Inc..  IBCA-1  3  35- 3- 
80  6  lUll-12-80~(July  7,  1983) 


Default  teraination  of  a  contract  for  delivery  of 
75  altiaeter  dials  was  proper  because  the  contractor 
failed  to  perfora  the  work  by  the  extended  completion 
date  and  offered  no  excuse  for  its  default.   The  con- 
tractor's claia  that  it  experienced  "extreme  difficulty 
in  procuring  an  acceptable  silk  screened  elevation 
dial,"  and  in  "obtaining  a  vendor  capable  of  doing  an 
acceptable  job,"  indicates  fault  not  only  on  the  part 
of  the  subcontractor,  but  on  the  contractor's  part  as 
well.   Every  reasonably  prudent  contractor  prior  to 
bidding  should  obtain  assurance  that  the  aaterials 
needed  to  complete  the  work  will  be  furnished.   For  a 
delay  to  be  excusable  it  must  arise  froa  causes  beyond 
the  control  and  without  the  fault  or  negligence  of  both 
the  contractor  and  his  subcontractors  or  suppliers. 
Here,  the  delay  resulted  in  the  contractor  failing  to 
obtain  an  acceptable  elevation  dial  when  needed,  which 
did  not  excuse  the  default. 

*£££al_of_the_Airflo  Instrument  Co,..  IBCA-1 32 3- 12- 79 
(Jan.  13,  1983) 


A  default  termination  for  failure  to  deliver  a 
data  entry  keypunch  coaputer  systea  in  accordance  with 
the  mandatory  requirements  of  the  contract  was  proper 
when  nearly  u  months  after  the  agreed  installation  date 
the  contractor  had  failed  to  establish  an  excusable 
cause  of  delay  or  indicate  to  the  contracting  officer  a 
delivery  date  when  a  fully  workable  systea  would  be 
installed  and  available  for  testing. 

ISSE^has^Sisteas^Inc.,  IBCA-1269-5-79  (Mar.  1,  1983) 


Default  termination  of  a  contract  for  conducting 
Schlumberger  Verticle  Electrical  Soundings  at  the 
Nevada  test  site  for  the  purpose  of  evaluating  possible 
repositories  for  high  level  nuclear  wastes  was  proper 
due  to  the  contractor's  failure  to  comply  with  the  pro- 
duction requireaents  of  the  contract,  the  failure  of 
its  sounding  data  to  confora  to  the  specification 
requireaents,  and  the  contractor's  failure  to  sustain 
its  burden  of  proof  that  its  default  was  excusable 
within  the  meaning  of  the  Default  Clause  of  the  con- 
tract. 


H ei n richs  Geoexploration  Co. 
1222-11-78  (June  17,  19837 


IBCA-1213-9-78  6  IBCA- 


When  the  contracting  officer  did  not  make  a 
determination  that  individual  omissions  of  janitorial 
service  had  accumulated  to  the  point  where  the  contract 
was  not  being  substantially  performed  and  the  contract- 
ing officer  did  not  give  sufficient  weight  to  the 
contractor's  timely  efforts  to  cure  the  deficiencies, 
the  Board  found  that  the  termination  for  default  was 
not  justified  and  should  be  converted  into  a  termina- 
tion for  the  convenience  of  the  Government.   Since 
imposition  of  excess  reprocurement  costs  is  dependent 
upon  a  valid  termination  for  default,  conversion  of  the 
teraination  for  default  to  teraination  for  the  con- 
venience of  the  Government  removed  the  basis  for  the 
Governaent's  attempt  to  collect  excess  costs  and  the 


A  termination  for  default  of  a  contract  awarded 
under  a  small  business  set-aside  program  is  converted 
to  a  termination  for  the  convenience  of  the  Government 
where  the  Board  finds  (i)  that  the  Government  failed  to 
set  forth  in  the  solicitation  the  applicable  size 
standard  for  the  small  business  set-aside  or  to  specify 
the  classification  for  the  procurement;  (ii)  that  the 
appellant's  interpretation  of  the  solicitation  require- 
ments was  reasonable;  and  (iii)  that  appellant's 
representation  of  itself  as  a  small  business  concern 
had  been  made  in  good  faith. 

Appeal  of  Highland  Reforestation,  Inc.,  IECA-1563-3-82 
{JulyTT  1983)""  90  I.D.  297 


The  Government  sustained  its  burden  of  proof  by 
submitting  evidence  to  show  that  appellant's  security 
guards  committed  numerous  defaults  of  tardiness  and 
missing  Detex  clock  stations  while  appellant  failed  to 
sustain  its  burden  of  showing  that  the  defaults  were 
excusable,  since  it  offered  no  evidence.   The  Board 
therefore  found  that  termination  of  the  contract  for 
default  was  justified. 

Appeal  of  William  G.  Griffin  t/a  Security  of  Virq i n i a^ 
I_nc7,  IECA-1U03-10-80  (Sept.  23,  1983) 


Termination  of  a  contract  for  default  was  proper 
where  the  Government  offered  sufficient  evidence  to 
deaonstrate  that  the  contractor  failed  to  perform  the 
requirements  of  the  contract,  and  the  contractor 
offered  no  evidence  to  sustain  its  burden  of  showing 
the  default  was  excusable. 

Luther  Benjaain  Construction  Co.,  Inc.x  IECA-1571-U=82 
loct.~257~1983) 

Balor_Construction_Corp.i,  IBCA-1688-6-83  (Jan.  9, 
198U) 


The  Board  of  Contract  Appeals  has  no  authority  to 
award  a  contract  and  in  an  appeal  from  a  termination 
for  default  may  do  no  more  than  review  the  contracting 
officer's  conduct  leading  to  the  termination  action  and 
affirm  the  termination  if  that  conduct  is  found  to  be 
valid  or  convert  the  termination  to  a  termination  for 
the  convenience  of  the  Government. 

Where  a  contractor  (1)  failed  to  comply  with  a 
notice  to  proceed  within  the  time  therefor  as  stated  in 
the  notice,  (2)  by  its  conduct  established  a  likelihood 
of  future  inability  to  proceed  such  as  would  support  a 
conclusion  of  anticipatory  breach,  and  (3)  was  so  dila- 
tory in  performance  that  a  belief  that  the  contract 
could  not  be  completed  timely  was  reasonable,  the  Board 
concluded  that  the  contracting  officer  had  a  corre- 
sponding number  of  independent,  valid  reasons  for  ter- 
minating the  contract  for  default. 

Homex,  IBCA-16U9-1-83  (Jan.  30,  1981) 
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*EEe3l  of  H. 
198U) 


Hickey 


InCi.,  IBCA-157U-4-82  (Apr.  20, 
91  I.D.  186 


Handyaan  Building  Baintenance  Co..  Inc..  IBCA-1335-3- 
80  6  lttll-12-80  (July  7,  1983) 


The  Board  found  that  teraination  of  a  contract  for 
default  was  proper  where  the  contractor  failed  to  cob- 
plete  contract  performance  on  tiae  because  of  a  failure 
to  dewater  the  excavation  and  abandoned  the  contract 
work  because  of  an  alleged  differing  site  condition  of 
excessive  artesian  water,  which  was  effectively  dewa- 
tered  using  the  same  plan  during  a  later  season  of 
greater  subsurface  flows. 


Appeal  of  Frank  Rivera, 
1984) 


Jnc.,  IBCA-1621-9-82  (Hay  10, 


FEDERAL  PBOCOBEHEST  REGULATIONS 

A  Governaent  aotion  to  disaiss  an  appeal  and 
reaand  it  to  the  contracting  officer  for  decision  is 
granted  where  the  Board  finds  that  it  is  without 
jurisdiction  over  a  claia  of  autual  aistake  first  pre- 
sented in  the  coaplaint,  since  a  published  regulation 
prescribes  that  claims  of  aistake  alleged  after  award 
of  a  contract,  whether  autual  or  unilateral,  are  to  be 
presented  initially  to  the  contracting  officer  for 
decision. 

Appeal  of  Makon  Redbird  S  Associates.  I EC A- 16 8 2- 6- 8 3 
(Sept.  30.  198~3)~~  90  I.D.  «U1 


Excess, Costs 

where  the  Governaent  presented  evidence  of  iaae- 
diate  need  for  replacement  of  a  forked  lift  truck  in 
need  of  repairs  and  presenting  a  safety  hazard,  the 
Government's  action  to  reprocure  the  truck  froa  the 
third  lowest  bidder  who  had  the  only  iaaediately  avail- 
able truck  complying  with  the  contract  standards  is 
deemed  proper  and  consistent  with  the  duty  to  mitigate 
the  reprocurement  costs. 

Appeals  of  Yale  Industrial  Trucks,  Baltimore/Washington. 
Inc.,  IBCA-1287-7-79  6  IBCA-1293-8-79  (Sept.  12,  1980)" 

87  I.D.  107 


In  a  case  in  which  the  appellant's  motion  for 
summary  judgment  is  denied  and  the  Government's  cross 
aotion  for  suaaary  judgaent  is  granted,  the  allowance 
of  interest  on  borrowings  (however  represented)  as  part 
of  an  equitable  adjustment  is  found  to  be  prohibited  by 
a  provision  of  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

Appeal  of  Ferguson  Construction  Co..  IBCA-1681-6-83 
(Oct.  28,  1983) 


FORMATION  AND  VALIDITY 


A  contract  was  properly  terminated  for  default 
because  a  state  license  was  not  furnished  and  the 
contractor  had  adequate  notice  that  the  license  was 
required  and  that  his  failure  to  provide  it  would 
result  in  termination  for  default  and  liability  for 
excess  reprocurement  costs. 

Appeal  of  Thumpers  Reforestation ,  I BCA- 1 5  7  6- 5- 8  2 
7jan.  31,  1983) 


Assessment  of  excess  costs  of  reprocurement 
against  a  defaulted  supply  contractor  was  proper 
because  the  Government  sustained  its  burden  of  proof 
that  the  reprocurement  was  Bade  within  a  reasonable 
period  of  time,  that  the  cost  and  manner  of  the  repur- 
chase were  reasonable,  that  all  reasonable  steps  were 
taken  to  mitigate  damages,  and  that  the  reprocurement 
contract  was  performed  and  final  payment  made. 


iuthoritj;  to_Bake 

when  a  contractor  expressed  a  desire  to  avoid 
legal  action  and  suggested  submitting  a  dispute  to 
arbitration  rather  than  following  the  dispute  resolu- 
tion process  required  by  the  disputes  clause,  the  con- 
tracting officer  was  without  authority  to  delegate  his 
duties  under  the  disputes  clause  to  an  arbitrator  and 
the  document  entitled  "Agreement  to  Submit  to  Arbitra- 
tion" was  a  nullity  which  conferred  no  right  on  the 
contractor  to  claia  expenses  during  the  arbitration 
period. 

AE£eal_of_Daaes_6_Hoore.  IBCA-13C8-10-79  (Oct.  27, 
198l7  88  I.D.  991 


Heinrichs  Geoexploration  Co. 
1222-llr78  7-3une  17,  19837 


IBCA-1213-9-78  6  IBCA- 
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COBTBjCTS — Continued 

FORBATIOII  ARD  V ALIDITY--Continued 

Authority  to_Hake — Continued 

where  a  contractor  relies  on  the  actions  of  a  par- 
ported  Government  agent  and  that  reliance  is  later 
challenged,  it  is  the  contractor's  burden  to  show  that 
the  individual  is  a  contracting  officer,  not  the 
Governaent's  to  show  he  is  not;  a  contractor  who  relies 
upon  the  actions  of  an  agent,  without  assuring  hiaself 
of  the  agent's  actual  authority  does  so  at  his  peril. 

Appeal  of  Inter-Tribal  Council  of  Nevada.  Inc.. 
IBCA-l23U-12-78~(Apr.  14,~1983) 


A  Governaent  motion  to  disniss  an  appeal  predi- 
cated upon  an  oral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Government 
official  naaed  was  without  authority  to  enter  into  a 
contract  such  as  had  been  alleged  but  where  assuming 
appellant's  aaterial  allegations  to  be  true  for  the 
purpose  of  the  aotion,  it  appears  that  a  question 
exists  as  to  whether  the  Government  aay  be  estopped  to 
reply  upon  the  defense  of  a  lack  of  actual  authority  to 
contract  if  affiraative  aisconduct  of  the  Governaent 
official  concerned  were  shown  to  exist. 

Appeal  of  Powell  A.  Casey,  IBCA-1638-11-82  (May  23, 
1983)  ~  90  I.D.  230 


A  terainati 
under  a  saall  bu 
to  a  termination 
where  the  Board 
set  forth  in  the 
standard  for  the 
the  classificati 
appellant's  inte 
lents  was  reason 
representation  o 
had  been  aade  in 


on  for  default  of  a  contract  awarded 
sioess  set-aside  prograa  is  converted 

for  the  convenience  of  the  Governaent 
finds  (i)  that  the  Government  failed  to 

solicitation  the  applicable  size 

saall  business  set-aside  or  to  specify 
on  for  the  procurement;  (ii)  that  the 
rpretation  of  the  solicitation  require- 
able;  and  (iii)  that  appellant's 
f  itself  as  a  saall  business  concern 

good  faith. 


Appeal  of  Highland  Bef prestation. 
(July  8,  1983) 


InCi,  IBCA-1563-3-82 
90  I.D.  297 


Cost-tjpe  Contracts 
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Appeal  of  Eyring  Research  Institute.  IBCA-1169-10-77 
(June  25,  1982)  89  I.D.  350 


A  claim  for  an  overrun  of  a  cost-plus-fixed-fee 
contract  is  sustained  where  the  overrun  resulted  from 
increased  overhead  rates  during  appellant's  fiscal  year 
after  completion  of  contract  perforaance,  and  failure 
to  give  advance  notice  in  accordance  with  the  Limita- 
tion of  Cost  Clause  is  excused  where  through  no  fault 
or  inadequacy  of  appellant's  accounting  or  business 


£fi!IJ!A£2S — Continued 

POBKATIOa  AID  VALIDITY — Continued 

Cost^tjpe  Contracts — Continued 

acquisition  procedures,  he  had  no  reason  to  believe, 
during  perforaance,  that  an  overrun  would  occur. 

Appeal  of  Hetaaetrics.  Inc,.  IBCA-1552-2-82  (Oct.  27, 
1982)  89  I.D.  55U 


A  contractor's  claias  for  additional  allowable 
indirect  costs  to  offset  the  Governaent's  claim  for 
refunds  of  overpayaents  under  two  contracts  are  denied 
where  the  allowable  indirect  costs  allowed  by  the 
Government  were  based  on  the  contractor's  proposal  to 
allocate  indirect  costs  on  the  basis  of  salaries  and 
wages  rather  than  total  direct  costs,  and  the  overpay- 
aents resulted  froa  overtillings  of  direct  costs. 

Appeals  ofJi  L.  Helium  (AHA)  .  IBCA-lU8«-7-81  6 
IBCA-IU85-7-8I  (Hov7~l.~1982) 


A  contractor's  claia  for  crediting  the  value  of 
equipaent  returned  to  the  Governaent  against  disallowed 
costs  under  a  cost  reiaburseaent  contract  is  denied 
because  the  cost  of  the  equipment  was  allowed  against 
contract  expenditures  and  title  to  the  equipment  was  in 
the  Governaent.   A  second  claia  that  the  contract  was 
converted  to  a  fixed  price  type  or  that  the  Government 
had  approved  a  markup  on  a  subcontract  of  the  entire 
project  to  a  wholly  owned  subsidiary  was  denied  for  lack 
of  credible  evidence  that  the  markup  provision  was 
presented  to  the  contracting  officer  for  approval. 

A££eal_fiJ_CfOw_£ieek  Sioux_Tribe,  IECA-1U31-2-81 

[lov.  10,  1982)  89  I.D.  575 


Fixed-^rice  Contracts 

where  an  appellant  acknowledges  that  it  received 
a  purchase  order  calling  for  moving  Government-owned 
furniture  and  furnishings  shortly  prior  to  the  move 
and  the  record  shows  that  without  aaking  a  protest  of 
any  kind  the  contractor  proceeded  with  the  move  and 
that  it  subsequently  billed  the  Government  for  the 
services  rendered  in  accordance  with  the  rate  stated 
in  the  purchase  order,  the  Board  finds  the  purchase 
order  to  constitute  the  agreement  of  the  parties. 
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Ap_p_eal_of  Jipine  Moving  and  Storage.  IBCA-1U3U-2-81 
7octT_2l7~1981)~"  88  I.D.  979 
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SfillfiiSIS — Continued 

F08HATI0B  AND  VALIDITY — Continued 

Formalities 

In  a  case  involving  the  aoveaent  of  Government 
office  furniture  and  furnishings  within  the  State  of 
Colorado,  the  Board  finds  (i)  that  the  national  Park 
Service  is  not  required  to  pay  a  higher  rate  for  the 
aoveaent  of  its  property  than  the  rate  negotiated  with 
the  contractor  as  reflected  in  an  accepted  purchase 
order  and  (ii)  that  it  is  not  required  to  forego  pre- 
senting to  the  contracting  officer  for  decision  a  claim 
for  daaages  sustained  to  Governnent  property  during  the 
course  of  the  love,  even  though  at  the  tiae  the  aove 
took  place  the  tariff  rates  proaulgated  by  the  Colorado 
Public  Utilities  Coaaission  required  payment  of  a 
higher  rate  than  that  specified  in  the  purchase  order 
and  even  though  the  saae  tariff  rates  required  payment 
of  the  full  aaount  billed  for  services  rendered  before 
claias  against  the  carrier  for  daaages  to  property 
during  the  aove  could  be  entertained. 

Appeal  of  Alpine  Hovinq  and  Storage ,  IBCA-ltt3«-2-81 
(Oct.  21,  1981)  "  88  I.D.  979 


Governing,  Law 

In  a  case  involving  the  aoveaent  of  Government 
office  furniture  and  furnishings  within  the  State  of 
Colorado,  the  Board  finds  (i)  that  the  National  Park 
Service  is  not  required  to  pay  a  higher  rate  for  the 
aoveaent  of  its  property  than  the  rate  negotiated  with 
the  contractor  as  reflected  in  an  accepted  purchase 
order  and  (ii)  that  it  is  not  required  to  forego  pre- 
senting to  the  contracting  officer  for  decision  a  claia 
for  daaages  sustained  to  Governnent  property  during  the 
course  of  the  aove,  even  though  at  the  tiae  the  aove 
took  place  the  tariff  rates  proaulgated  by  the  Colorado 
Public  Utilities  Coaaission  required  payment  of  a 
higher  rate  than  that  specified  in  the  purchase  order 
and  even  though  the  saae  tariff  rates  required  payment 
of  the  full  aaount  billed  for  services  rendered  before 
claias  against  the  carrier  for  damages  to  property 
during  the  aove  could  be  entertained. 


Appeal  of  Alpine  Hovinq 
(Oct.  21,  1981) 


and  Storage.  IBCA-1031-2-81 

88  I.D.  979 


h- 


Iap.lied  and  Construct ive_Contracts 

A  Government  aotion  to  disaiss  an  appeal  is 
granted  where  no  eipress  contract  between  the  parties 
exists,  there  is  no  evidence  froa  which  an  iaplied  in 
fact  contract  could  be  inferred,  and  the  Board  is  wit 
oat  jurisdiction  over  contracts  iaplied  in  lav,  assua- 
ing  appellant  is  seeking  full  relief. 

A££eal_of_Dean_Prosser_and_Crew,  IBCA-1U71-6-81 

lAug.  2«7  1981)  ~  88  I.D.  809 


A  claia  for  rental  of  blowout  prevention  equipment 
used  in  drilling  a  well  under  a  Government  prime  con- 
tract is  denied  where  the  supplier  of  the  equipment 
alleges  that  the  equipaent  was  furnished  pursuant  to 
oral  orders  received  froa  a  Government  employee  but  the 
employee  named  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier's  own  order  foras  show  the 
orders  in  question  to  have  been  placed  by  the  priae 
contractor.   The  appellant's  claim  predicated  upon  a 
benefit  to  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  froa  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 
prime  contract,  the  Board  has  no  jurisdiction  over  con- 
tracts implied  in  law. 

Appeal, of  Shafco  .  Industries,  ,  Inc. ,  IBCA-14H7-3-81 
7dar.  16,  1982)  89  I.D.  92 


CQITHACTS — Continued 

FOBBATICS  ARD  VALIDITY — Continued 

Iaplied  and  Cogstructive_Contracts — Continued 

The  Board  found  that  there  was  no  iaplied  contract 
with  the  Government  where  a  management  consultant  sub- 
mitted a  second  proposal  for  SO  aan-days  of  service  to 
a  private  corporation  established  by  the  Elackfeet 
Indian  Tribe  after  the  consultant's  initial  proposal 
concealed  the  extent  of  the  service  contemplated  and 
did  not  indicate  that  any  additional  service  would  be 
required.   Fayaent  for  the  service  in  the  initial  pro- 
posal by  a  Government  grant  to  the  tribe  did  not  give 
rise  to  an  obligation  to  pay  for  the  service  in  the 
second  proposal  since  there  was  no  Government  accept- 
ance of  the  second  proposal  and  all  assurances  that  the 
consultant  would  continue  to  be  paid  case  from  persons 
outside  the  Governaent. 

Appeal  of  w.  D,  Hyland  S  Hyland/Assqciates.  IECA-13  32- 
2-80  (Aug.  31,  1982)  ~  89  I.D.  H35 


Legality 

Upon  finding  that  a  contract  clause  in  a  tree 
planting  contract  provided  that  a  contractor  would 
receive  no  pay  for  any  planting  unit  where  the 
contractor  failed  to  properly  plant  less  than 
approxiaately  80  to  85  percent  of  the  unit,  the  Board 
held  the  clause  to  constitute  an  unenforceable  penalty 
because  of  no  reasonable  relationship  to  the  degree  of 
noncoapliance  with  planting  requireaents  and  awarded  an 
equitable  adjustaent  for  that  portion  of  the  planting 
units  satisfactorily  perforaed. 

Appeal  of  Charley  0.  Estes.  d.b.a.  Phoenix  Reforesta- 
tion Co. 7  IBCA-1198-7-78  (Aug.  11,  1983)   ~90  i7d.  366 


Mistakes 

A  claia  for  additional  rock  excavation  is  denied 
where  the  Board  finds  (i)  that  the  contract  provided  for 
volume  of  excavation  to  be  aeasured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  rock 
boulders  was  so  measured;  and  (iii)  that  the  appellant 
failed  to  show  by  a  preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  embankments  for 
which  it  has  not  been  paid. 

Appeal  of  Central  Colorado  Contractors.  Inc..  IECA-1203- 
8-78  (Mar.  257  1983)  ~  90  I.D.  109 


PEBFORNABCE  OR  DEFAULT 

Generally 

Where  the  final  product  of  a  contract  is  defec- 
tive, the  fault  will  be  with  the  Government  and  not  the 
contractor  when  the  evidence  establishes  that  the  con- 
tractor complied  with  the  specifications  and  it  is 
inferable  that  the  Government  design  and  specifications 
and  its  administration  of  the  contract  are  defective. 

Opon  finding  that:   (1)  There  were  no  contract 
specifications  regarding  seepage  in  a  conduit  pipe; 
(2)  any  seepage  was  minimal  as  late  as  2  years  after 
the  original  project  completion;  (3)  a  second 
installation  was  accepted  despite  greater  seepage;  and 
(1)  the  Government  failed  to  show  how  part  of  the  pipe 
being  out  of  round  adversely  affected  the  intended 
functioning  of  the  installation,  the  Board  holds  the 
contractor  entitled  to  an  equitable  adjustaent  having 
established  that  its  performance  was  acceptable  when 
first  perforaed,  despite  soae  seepage  in  the  pipe  and 
a  portion  of  the  pipe  being  out  of  round. 

Appeal  of  Industrial  Machine  S  Welding.  Inc.,  IECA- 

1322-17-79      f.lnl  ■     11         1QC3. 
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CONTRACTS — Continued 

PERFORMANCE  OR  DEFAU LT--Continued 

Generally-- Continued 

In  a  construction  contract,  where  the  contractor 
complained  of  the  Government's  refusal  to  make  final 
payment  because  of  a  dispute  over  two  punch-list  items 
and  the  contractor  merely  alleged  satisfactory  perfor- 
mance in  one  instance  and  asserted  lack  of  contractual 
obligation  in  the  other,  both  of  which  were  contra- 
dicted by  the  Government,  the  Board  held  that  the  con- 
tractor had  failed  to  carry  its  burden  of  proof  for 
entitlement  to  recovery,  since  it  failed  to  support  its 
allegation  and  assertion  by  submission  of  any  evidence. 

A££eal_gf_Ci  Gi_Norton_Co^,  IBCA-16U7-1-83  (Nov.  1<4, 
1983) 


Where  a  contractor  leased  a  helicopter  to  the 
Government,  but  before  the  end  of  the  lease  period, 
the  helicopter  was  destroyed,  the  Board  found  that  the 
inability  or  unwillingness  of  the  contractor  upon 
demand  to  furnish  a  replacement  helicopter  for  the 
remainder  of  lease  period  constituted  nonperformance 
of  a  contractual  obligation  on  the  part  of  the  con- 
tractor and  held  that  such  nonperformance  relieved  the 
Government  from  payment  for  any  contractually 
guaranteed  minimum  use  of  the  aircraft. 

Where  a  contract  for  the  lease  of  a  helicopter  by 
the  Government  contained  a  Loss  or  Damage  to  Leased 
Aircraft  clause  whereby  the  Government  assumed  the  risk 
of  loss  and  agreed  to  pay  and  did  pay  the  fair  market 
value  of  the  helicopter  which  was  totally  destroyed  in 
a  crash,  the  Board  held  that  payment  by  the  Government 
was  performance  and  not  a  breach  on  its  part  and  that 
the  contractor  was  not  entitled  to  loss  of  profits  on  a 
breach  of  contract  theory. 

*EE§*i  of_5ai_Ai£«aiSi_Inci,  IBCA-1429-2-81  (Bar.  9, 
1984)  ~  91  I.D.  149 


Accep_tance_of  Performance 

Dnder  a  fixed  price  contract  requiring  the  special- 
ized archeological  services  of  a  contracator  to  conduct 
research  and  prepare  a  final  report,  the  Board  finds 
the  final  report  and  material  delivered  were  improperly 
rejected  by  applying  acceptance  criteria  developed  uni- 
laterally by  the  Government  subsequent  to  award  of  the 
contract  and  that  such  criteria  were  developed  for  pur- 
poses other  than  the  instant  contract  requirements. 


CONTRACTS — Continued 


PERFORMANCE  OR  DEFAULT — Continued 


AEE£aI_°I_A.i_!iSAene_Warren,  IBCA-1422-1-81  (Sept. 
1981) 


29, 


Under  a  fixed-price  contract  requiring  a  report  in 
accordance  with  a  statement  of  work  contained  in  appel- 
lant's letter  incorporated  into  the  contract,  the  Board 
finds  the  final  report  was  improperly  rejected  by  apply- 
ing acceptance  criteria  not  contained  in  the  contract. 

Appeal  of  Boston  Technologies,  Inc.,  IBCA-1527-10-bl 
(Bar.  25,  1982) 


A  claim  by  the  Government  for  a  credit  due  to  the 
deletion  of  a  specification  requirement  for  calcium 
chloride  in  a  roadway  base  course  is  denied  where  the 
purported  deletion  was  made  by  an  unauthorized  person 
and  the  nonspecif ication  base  course  was  accepted  by 
the  Government  with  knowledge  of  the  omission  of  cal- 
cium chloride. 

Ap_p_eal_of  Tucker  S  Associates  Contracting.  Inc.  , 
IBCA-lKbfcHe-Sl  (Nov.  30,~1982)  ~  89~I.D.  597 
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Appeal  of  Evergreen  Helicopters. 
"(Aug.  28,  1981) 


.!££-:•  IBCA-1388-8-80 
88  I.D.  803 


Where  the  Government  continued  to  encourage  per- 
formance and  accept  deliveries  after  the  scheduled 
dates  for  delivery  had  past,  without  attempting  to 
establish  a  new  delivery  schedule,  the  contractor's 
default  of  timely  delivery  is  deemed  to  be  waived  and 
the  Government's  claim  for  breach  of  contract  is  denied. 

Appeal  of  Terra  Technology  Corp.,  IBCA-1393-9-80 
(Bar.  4,  1982) 


Where  a  contractor  (1)  failed  to  comply  with  a 
notice  to  proceed  within  the  time  therefor  as  stated  in 
the  notice,  (2)  by  its  conduct  established  a  likelihood 
of  future  inability  to  proceed  such  as  would  support  a 
conclusion  of  anticipatory  breach,  and  (3)  was  so  dila- 
tory in  performance  that  a  belief  that  the  contract 
could  not  be  completed  timely  was  reasonable,  the  Board 
concluded  that  the  contracting  officer  had  a  corre- 
sponding number  of  independent,  valid  reasons  for  ter- 
minating the  contract  for  default. 

Homex,  IBCA-1649-1-83  (Jan.  30,  1984) 


Compensable  Delays 

In  an  indefinite  quantity  contract  with  a  4-month 
ordering  period  where  the  maximum  quantity  of  services 
was  ordered  immediately  after  award  and  an  additional 
delivery  order  for  services  exceeding  the  maximum  was 
issued  within  2  months,  the  Board  held  that  the  Govern- 
ment could  not  require  the  contractor  to  perform  ser- 
vices in  excess  of  the  maximum  but  when  the  contractor 
accepted  the  order  he  was  bound  by  the  unit  prices 
therein  and  was  not  entitled  to  standby  costs  prior  to 
receipt  of  the  order  which  exceeded  the  maximum  quan- 
tities stated  in  the  contract. 


*EEeal_oI_JiiBP_Dde  Dr illina_Cor£j.,  IECA-1 359-5-80 
(Feb.  14,  1983)  90  I.D. 
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CONTRACTS-- Continued 

PERFORMANCE  OR  DEFAULT — Continued 

Compensable  Delays — Continued 

in  refusing  the  appellant  permission  to  use  the  bridge 
was  not  shown  to  constitute  an  abuse  of  discretion. 

Appeal  of  Central  Colorado  Contractors, Inc. ,  IBCA-1203- 

8-78  (Bar.  25,~l983f  ~  90  I.D.  109 


Excusable  Delays 

where  a  contractor  seeks  relief  from  the  assess- 
ment of  liquidated  damages  for  delayed  completion  of 
the  contract  work  due  to  alleged  excessive  rain,  the 
claim  is  denied  for  want  of  proof  for  failure  to  show 
that  the  amount  of  rain  constituted  unusually  severe 
weather. 


Appeal  of  J.  T.  Gregory E  Son. 

(Apr.  JO,  1980) 


Inc. 


IBCA-1260-1-79 
87  I.D. 


15<* 


A  contractor  who  seeks  an  extension  of  time  under 
a  standard  form  of  construction  contract  because  of  an 
alleged  excusable  cause  of  delay,  in  general,  has  the 
burden  of  proving  that  the  alleged  cause  of  delay  actu- 
ally existed,  that  it  met  the  criteria  of  excusability 
prescribed  by  the  contract  and  that  it  delayed  the 
ultimate  completion  of  the  contract  as  a  whole. 


AE£eal_of_Wunschel_E_Smallj 
7-June  27,  1980) 


Inc. 


IBCA-1263-5-79 


COBTRACTS — Continued 

PERFORHANCB  OR  DEFAULT-- Continued 

Excusable  Delays — Continued 

Upon  finding  that  the  contractor  had  agreed  to  a 
modification  of  the  contract  whereby  the  Government 
extended  the  completion  date  and  increased  the  total 
contract  price  as  consideration  for  the  Government's 
admitted  cause  of  delay  of  performance,  the  Board  holds 
that  an  unconditional,  bilateral  settlement  was  reached 
resulting  in  a  bar  to  contractor's  subsequent  claim 
based  on  excusable  delay. 

Appeal  of  Environmental  Research  S  Technology,  Inc_., 
IBCA-12Ui4rl-79  (July  12,  1982) 


A  default  termination  of  a  contract  for  failure 
to  make  progress  so  as  to  endanger  performance  is  sus- 
tained where  at  the  time  of  termination  the  contractor 
was  far  behind  the  monthly  schedule  and  the  principal 
grounds  relied  upon  by  the  appellant  as  an  excusable 
cause  of  delay  was  the  failure  by  the  Government  to 
conform  to  an  industry  practice  for  which,  however,  no 
proof  was  offered  and  which  would  not  constitute  an 
excusable  cause  of  delay  even  if  shown  to  exist,  where, 
as  here,  the  Government  either  (i)  denies  the  conten- 
tions advanced  by  the  appellant  relying  upon  evidence 
of  record  iD  support  of  the  denial  or  (ii)  shows  the 
contentions  to  be  irrelevant  to  the  question  of  excus- 
able cause  of  delay. 

i££eaI_2l_)L§iden_Generali_Inci,  I BC  A- It  75- 6- 81 
(Oct.  19,  1982)"  89  I.D.  529 


where  a  prime  contractor's  delayed  performance  of 
its  contractual  obligations  was  caused  by  its  sole 
source  subcontractor's  failure  to  perform,  the  prime 
contractor  assumed  the  risk  of  such  nonperformance  by 
its  subcontractor,  and  the  prime  contractor's  delayed 
performance  was  not  an  excusable  cause  of  delay  cog- 
nizable under  the  default  clause. 


*E££*i  9£_fL§£'tIiB  Instrument  Co. 
(Feb.  26,  198lT 


IBCA-1270-6-79 
88  I.D.  326 


A  termination  for  default  of  a  seeding  contract  is 
found  to  be  proper  where  (i)  the  appellant  fails  to 
show  that  the  work  ordered  by  the  contracting  officer's 
representative  was  not  required  by  the  technical  speci- 
fications; (ii)  the  time  allowed  for  performance  of  the 
contract  had  passed  by  the  time  the  notice  of  termina- 
tion was  issued;  and  (iii)  no  excusable  cause  of  delay 
had  been  shown  to  exist. 


Default  termination  of  a  contract  for  delivery  of 
75  altimeter  dials  was  proper  because  the  contractor 
failed  to  perform  the  work  by  the  extended  completion 
date  and  offered  no  excuse  for  its  default.   The  con- 
tractor's claim  that  it  experienced  "extreme  difficulty 
in  procuring  an  acceptable  silk  screened  elevation 
dial,"  and  in  "obtaining  a  vendor  capable  of  doing  an 
acceptable  job,"  indicates  fault  not  only  on  the  part 
of  the  subcontractor,  but  on  the  contractor's  part  as 
well.   Every  reasonably  prudent  contractor  prior  to 
bidding  should  obtain  assurance  that  the  materials 
needed  to  complete  the  work  will  be  furnished.   For  a 
delay  to  be  excusable  it  must  arise  from  causes  beyond 
the  control  and  without  the  fault  or  negligence  of  both 
the  contractor  and  his  subcontractors  or  suppliers. 
Here,  the  delay  resulted  in  the  contractor  failing  to 
obtain  an  acceptable  elevation  dial  when  needed,  which 
did  not  excuse  the  default. 

i£ESaI_of_the_Airllo_Instrument_Coi,  I BCA- 132 3- 12- 7 9 
(JanT  13,  1983) 


Appeal  of  Building  Maintenance  Specialist, 
IBCA-1397-9-80  (June~15,  1981) 


Inc. 


Where  the  contractor  established  that  a  critical 
diesel  fuel  shortage  prevented  timely  completion  of  the 
contract,  and  that  such  shortage  was  unforeseeable, 
beyond  the  control,  and  without  the  fault  or  negligence 
of  the  contractor  or  its  subcontractors  or  suppliers, 
the  Board  held  that  the  contractor  proved  excusable 
cause  for  delay. 

Ap.p.eals_of_Philli£S_Construction  Co.,  IBCA-1295-8-79  6 
l296-8-79~(JuIy  3l7  1981)  88  I.D.  689 


I.mp_ossibili tj  of_Perf ormance 

Where  a  contract  for  refinishing  a  hull  of  a  ship, 
in  accordance  with  the  manufacturer's  instructions  for 
application  of  a  toxic  antifoulant  paint,  did  not 
include  those  instructions  and  the  contractor  alleged 
that  it  did  not  consider  the  cost  of  safety  precautions 
for  the  paint  in  its  cost  estimate  and  that  it  was 
impossible  to  perform  the  contract  work  at  the  nego- 
tiated price,  the  Board  held  that  the  contractor  had 
not  stated  a  valid  basis  for  recovery  of  the  cost  of 
the  safety  precautions  since  knowledge  of  such  pre- 
cautions was  not  exclusive  to  the  Government  but  was 
readily  available  to  the  contractor  from  use  of  the 
same  paint  in  a  previous  contract  and  from  other  paint 
in  its  paint  locker  having  the  same  active  antifouling 
ingredient  and  requiring  the  same  safety  precautions. 
Specifications  are  not  defective  merely  because  a 


CONTRACTS — Continued 

PERFORMANCE  OR  DEFAULT--Continued 

Impossibility  gf_Per formance--Continued 

contractor  cannot  sustain  his  anticipated  profit  margin 
while  following  thea. 

*££§al_of_Dillinahaj_«aritiae,  IBCA-1360-5-80  (June  8, 
I9B3) 


C0NTBAC1S — Continued 

PERFORMANCE  OR  DEFAULT — Continued 

Suspension_of  Wor k--Continued 

Where  a  work  suspension  of  less  than  i  days  was 
neither  unreasonable  on  its  merits  nor  of  unreasonably 
long  duration,  a  clam  for  additional  expenses  incurred 
as  a  result  of  the  suspension  is  denied. 

Appeal  of _ Industrial  Machine  E  Welding,  Inc..  IECA- 
1322-12-79  "(July  ll,~l983)  90  I.D.  308 


Inspection 

A  claim  for  the  costs  of  rejected  concrete  for 
failure  to  meet  the  air  content  requirement  of  the 
contract  is  sustained  where  the  test  instrument  indi- 
cating nonspecif icat ion  results  was  not  an  approved 
standard  for  measurement  and  testing  with  an  approved 
instrument  was  not  timely  made. 


Appeal  of  Tucker  S  Associates  Contracting,  Inc. , 
IBCA-1M68-6-81  (Nov.  30,  1982)  "  89~I.D. 


597 


Where  the  final  product  of  a  contract  is  defec- 
tive, the  fault  will  be  with  the  Government  and  not  the 
contractor  when  the  evidence  establishes  that  the  con- 
tractor complied  with  the  specifications  and  it  is 
inferable  that  the  Government  design  and  specifications 
and  its  administration  of  the  contract  are  defective. 

Appeal  of  Industrial  Machine  S  Welding,  Inc. ,  IBCA- 
1322-12-79  "(July  11,  1983)  90  I.D.  308 


Release  and  Settlement 

Where  the  exceptions  to  a  "Release"  specifically 
designate  particular  claims  as  being  excluded  from  the 
effect  of  the  release,  a  further  claim,  that  cannot 
reasonably  be  considered  to  be  within  the  claims 
asserted  in  the  exceptions  is  barred  by  the  release 
provisions  and  will  be  dismissed. 

Appeal  of  Charley  0.  Estes,  d.b.a.  Phoenix  Reforesta- 
tion_Co..,  IBCA-1198-7-78  ~<Aug7  ll7  1983)    9<Ti7d.  366 


Where  three  of  four  extra  work  orders  covering 
drilling  and  blasting  work  performed  by  a  subcontractor 
provided  for  no  reimbursement  to  the  contractor  and 
where  the  fourth  extra  work  order  was  used  as  a  vehicle 
to  reimburse  the  contractor  for  the  rental  of  its  pumps 
at  agreed  upon  rates  without  any  evidence  having  been 
offered  at  the  hearing  to  show  that  any  amount  was 
included  therein  for  costs  resulting  from  delays  to  the 
contractor's  work,  the  Government's  contention  that  the 
contractor's  acceptance  of  the  four  extra  work  orders 
constituted  an  accord  and  satisfaction  is  rejected  by 
the  Board  since  it  is  well  settled  that  an  agreement 
does  not  operate  as  an  accord  as  to  matters  not  covered 
by  the  agreement. 

»E2eal_of_Clark_6_Hirt,  IBCA-1508-8-81  (Feb.  9,  198U) 

91  I.D.  71 


Suspension_of  Work 

A  claim  for  additional  costs  attributed  to  a  sus- 
pension of  work  is  denied  where  the  work  stoppage 
resulted  from  the  action  of  third  parties  without  the 
fault  of  the  Government. 


W a i ve r_ a nd_ Estoppel 

Where  the  Government's  conduct  constituted  encour- 
agement to  a  contractor  to  proceed  with  performance  of 
the  contract  work  after  the  delivery  date  had  passed, 
and  where  such  a  contractor  incurred  performance  costs 
in  reliance  thereon,  the  Government  has  waived  the 
delivery  schedule. 


Appeal  of  Franklin  Instrument  Cq.^Inc, 
(Feb7  26"l9il7 


IBCA-1270-6-79 
88  I.E.  326 


Where  the  Government  continued  to  encourage  per- 
formance and  accept  deliveries  after  the  scheduled 
dates  for  delivery  had  past,  without  attempting  to 
establish  a  new  delivery  schedule,  the  contractor's 
default  of  timely  delivery  is  deemed  to  be  waived  and 
the  Government's  claim  for  breach  of  contract  is  denied. 

Appeal  of  Terra  Technology  Corp. ,  IBCA-1393-9-80 
(Bar.  <i~,    1982) 


The  Board  holds:   (1)  That  after  waiver  of  2  com- 
pletion dates  extending  over  a  6-month  period,  a  new 
completion  period  of  30  days  established  ty  tbe  con- 
tracting officer  was  reasonable;  (2)  that  a  letter  from 
the  contractor,  dated  7  days  before  the  end  of  the 
final  30-day  completion  period,  advising  the  Government 
that  it  was  unable  to  complete  the  work  constituted  an 
anticipatory  breach  on  the  part  of  the  contractor;  and 
(3)  appellant  therefore  failed  to  establish  a  right  to 
have  the  default  termination  converted  to  a  termination 
for  convenience  of  the  Government  under  a  waiver  theory. 

Appeal  of  Environmental  Research  6  Technology,  I nc., 
IBCA-12UD-1-79  (July  127  1982) 


CONVEYANCES 

GENERALLY 

Where  over  the  course  of  several  decades  patented 
land  has  been  conveyed  according  to  the  description  in 
the  patent  by  willing  buyers  and  sellers  in  "arm's 
length"  transactions,  the  subsequent  grantees  of  the 
original  entrymen  had  a  duty  to  identify  the  land  that 
they  were  purchasing,  and  the  Government  will  not  amend 
the  patent  to  substitute  other  public  land  simply  be- 
cause the  present  owner  believes,  or  even  proves,  that 
certain  of  the  land  settled  by  the  original  entryman 
was  misdescribed  by  him,  absent  any  showing  of  a  tasis 
for  equitable  relief. 

George  Val  Snow.  U6  IBLA  101  (Feb.  29,  1980) 


Appeal  of  Nielsons,  Inc.,  IBCA-15 36-11-81  (Sept. 
1982) 


22, 
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CONVEYANCES — Continued 


CONVEYANCES — Continued 


GENERALLY — Continued 


GENERALLY — Continued 


Where  evidence  is  persuasive  that  certain  land  was 
included  in  a  homestead  patent  as  the  consequence  of  an 
error  in  description,  and  other  land  was  settled,  im- 
proved and  occupied  for  several  decades  thereafter,  an 
application  to  refora  the  patent  will  be  allowed  where 
the  concerned  administrative  agencies  do  not  object, 
the  Government's  interests  are  not  unduly  prejudiced, 
no  third  party's  rights  are  affected,  and  substantial 
equities  of  the  applicant  will  thereby  be  preserved. 


eantle^Ranch^orEi,  U7  IBLA  17  (Apr.  11,  1980) 

87  I.D. 


1U3 


protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
Bhen  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 
The  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  fee  submitted  with  an  application  to  purchase  a 
homesite  in  Alaska  does  not  trigger  that  statutory 
mechanism. 

United  States,  y.  Gerald  H.  Braniff [0 n_ Recons id e r a t^oni , 

65  IBLA  9U  (June  23,  1982) 


Onder  sec.  316  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  the  Secretary  of  the  Interior 
has  discretionary  authority  to  correct  an  error  in  a 
conveyance  document  when  the  error  is  clearly  estab- 
lished and  equitable  considerations  dictate  that 
relief  be  granted.   BLH's  rejection  of  an  application 
to  amend  a  homestead  patent  to  change  the  legal  des- 
cription of  the  land  patented  will  be  affirmed  where 
the  record  does  not  support  a  finding  that  the  entryman 
erred  in  describing  the  lands  he  had  entered. 

P.££_R.._i!illiams,  57  IBLA  8  (Aug.  5,  1981) 


An  application  for  a  quitclaim  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  U,  1897,  is  properly  rejected  because  the  Act  of 
July  6,  1960,  precludes  the  Department  from  utilizing 
the  1930  Act  for  that  purpose. 

Hasonic  Homes  of  California.  70  IBLA  <*6  (Jan.  10,  1983) 

B..K.  Herndon.  76  IBLA  353  (Oct.  2M,  1983) 


Adverse  possession  cannot  be  asserted  against 
the  United  States.   Here  occupancy  of  public  lands  and 
the  making  of  improvements  thereon  give  no  vested  right 
against  the  Onited  States.   in  occupant  of  Federal  land 
must  show  that  he  occupies  the  same  under  some  proceed- 
ing or  law  that  at  least  authorized  his  right  of  pos- 
session. 

J:iIIi3£_fiaEi2S»  5<*  IBLA  385  (Oct.  21,  1981) 


The  Bureau  of  Land  Hanagement  has  no  authority  to 
allow  an  application  for  desert  land  entry  on  land 
which  has  been  conveyed  from  Federal  ownership  by  quit- 
claim deed  or  which  has  been  withdrawn  from  disposition 
under  the  public  land  laws.   Even  if  the  applicant  had 
received  erroneous  advice  concerning  the  status  of  the 
land,  this  does  not  entitle  him  to  have  his  application 
allowed. 

Ii22ar d_Ei_Tinaley ,  62  IBLA  315  (Har.  19,  1982) 


where  ELH  makes  an  unequivocal  offer  to  sell  a 
small  tract  and  invites  acceptance  by  submitting  a 
prescribed  amount  as  full  payment,  and  where  an 
individual  submits  the  payment,  a  binding  contract 
passing  equitable  title  to  the  buyer  is  created. 
Thereafter,  ELH  holds  legal  title  in  trust  for  the 
purchaser  and,  as  soon  as  any  impediments  to  conveyance 
of  full  legal  title  are  removed,  it  is  obliged  to  con- 
vey title  to  him,  without  additional  charge. 

Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  land  Policy  and  Hanagement  Act 
of  1976,  this  repeal  was  made  expressly  subject  to  any 
existing  "land  use  right  or  authorization,"  including  a 
vested  contractual  equitable  property  right.   Thus,  the 
repeal  of  the  former  by  the  latter  did  not  remove  the 
Department's  authority  to  meet  its  ministerial  duty  to 
pass  legal  title  where  a  binding  contract  to  do  so  had 
been  created  prior  to  the  enactment  of  FLPHA. 

Chester_Fi_Eawson,  73  IBLA  27  (Hay  9,  1983) 


Although  sec.  7  of  the  Act  of  Har.  3,  1891, 
43  U.S.C.  *  1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a  lapse  of  2  years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Beceiver," 
who  was  then  an  official  of  the  General  Land  Office. 
The  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  fee  submitted  with  an  application  to  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  not  trigger 
that  statutory  mechanism. 

United  States  v.  Evelyn  H.  Bunch (On  Judicial  Remand) , 

6H  IBLA  318~(June  10,  1982) 


Although  sec.  7  of  the  Act  of  Har.  3,  1891, 
i»3  U.S.C.  «  1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a  lapse  of  2  years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 


An  application  for  a  recordable  disclaimer  or  a 
quitclaim  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6  of  the 
Act  of  Apr.  28,  1930,  based  upon  a  conveyance  in  1900 
to  the  Onited  States  of  the  parcel  in  anticipation  of 
making  a  lieu  selection  under  the  Act  of  June  1,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 
never  completed,  because  the  Act  of  July  6,  1960,  pre- 
cludes the  Department  from  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  of  the 
national  forest  in  which  the  lands  are  located. 

The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

Soda_Flat_Co^x_Inc. ,  75  IBLA  388  (Sept.  2,  198  3) 
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CONVEYANCES — Continued 


CONVEY ANCES — Continued 


GENERALLY — Continued 


GENERALLY — Continued 


An  application  for  a  recordable  disclaimer  or 
quitclaim  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Sierra  National  Forest  under  sec.  6  of 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  to 
the  Government  in  1899  in  contemplation  of  selecting 
another  parcel  in  lieu  thereof  pursuant  to  the  Act  of 
June  1,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consummated,  because  the  Act  of 
July  6,  1960,  repealed  the  Department's  authority  to  do 
so  and  provided  that  title  to  the  lands  was  quieted  to 
the  United  States  as  part  of  the  national  forest  in 
which  the  lands  are  located. 


Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  "», 
1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 

Andy  D.  Butledge  et  al..  82  IBLA  89  (July  17,  198U) 


The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

0i_Ji_Sha w_et_ali ,  75  IBLA  39b  (Sept.  2,  1983) 


A  conveyance  for  public  lands  carries  with  it  an 
implied  affirmation  of  every  necessary  prerequisite. 
After  the  Secretary  of  the  Interior  has  decided  that 
any  particular  land  is  not  mineral  in  character  and  has 
approved  conveyance  thereof  on  that  basis,  the  transfer 
of  title  is  not  vitiated  by  the  subsequent  discovery  of 
minerals. 


INTEREST  CONVEYED 

Under  sec.  316  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  «  1746  (1976),  the 
Secretary  of  the  Interior  has  discretionary  authority 
to  correct  an  error  in  a  conveyance  document  when  the 
error  is  clearly  established  and  equitable  considera- 
tions dictate  that  relief  be  granted.   where  a  company 
establishes  that  it  acquired  a  right-of-way  pursuant  to 
the  Act  of  July  26,  1866,  prior  to  the  repeal  of  the 
right-of-way  provisions  of  that  Act  by  the  Federal  Land 
Policy  and  Management  Act  of  1976,  a  subsequent  interim 
conveyance  to  a  Native  corporation  is  subject  to  that 
right-of-way,  and  where  the  conveyance  does  not  reflect 
that  fact,  the  Secretary  may  act  to  correct  that  error. 

Bumble  Bee  Seafoods,  Inc..  65  IBLA  391  (July  23,  1982) 


While  the  Secretary  of  the  Interior  may  recommend 
appropriate  judicial  action  to  cancel  a  conveyance  and 
regain  title  if  the  circumstances  warrant,  a  stranger 
to  any  prior  claim  or  interest  has  no  standing  to  seek 
cancellation  of  a  state  grant. 


George  Antunovich^  John  E.  Curran,  76  IBLA  301 
"(Oct.  19,  19837"  90  I.D. 


464 


Where  a  stranger  to  the  original  patentee  acquires 
a  certain,  specific  tract  of  land  through  mesne  con- 
veyances and  then  seeks  to  have  the  patent  amended  so 
that  he  can  acquire  other  land  instead,  he  must  demon- 
strate first  that  there  was  an  error  in  the  patent's 
land  description  and,  second,  that  he  is  deserving 
as  a  matter  of  equity  and  justice  to  be  granted  that 
which  was  actually  earned  by  the  original  patentee. 

George_Val_Snow_J0n  Judicial  Remandt .  79  IBLA  261 
(Bar.~7,  1984) 


COURTS 

where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Supron  Energy  Corp^  et  al,.  16  IBLA  181  (Bar.  21,  1980) 


DELEGATION  Cf  AUTHORITY 
(See_also  Administrative  Authority,  Contracts- 
included  in  this  Index.) 

EXTENT  OF 


-il 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  the  Secretary  of  the  Interior  has 
discretionary  authority  to  correct  an  error  in  a  con- 
veyance document  when  the  error  is  clearly  established 
and  equitable  considerations  dictate  that  relief  be 
granted.   BLU's  rejection  of  an  application  to  amend  a 
homestead  patent  to  include  additional  acreage  will  be 
affirmed  where  the  record  does  not  support  a  finding 
that  the  original  patentees  had  entered  those  lands,  nor 
was  there  ever  any  intent  to  enter  such  lands  as  part  of 
the  original  homestead  entry. 

Elmer_L._Lowe,  80  IBLA  101  (Apr.  3,  1984) 


Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a  forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 


The  presumption  of  regularity  supports  the  acts  of 
public  officers  and,  in  the  absence  of  clear  evidence 
to  the  contrary,  they  are  presumed  to  have  properly 
discharged  their  official  duties. 

£2£_Cook,  60  IB-LA  255  (Dec.  4 ,  1981) 


The  Board  of  Land  Appeals  has  been  delegated  full 
authority  by  the  Secretary  of  the  Interior  to  review 
decisions  rendered  by  Departmental  officials  relating 
to  the  use  and  disposition  of  public  lands.   Where, 
on  appeal  to  the  Board,  BLH  admits  the  existence  of 
errors  and  omissions  in  its  decision,  but  declines 
to  delineate  the  nature  and  effect  of  such  errors  and 
omissions,  the  Board  may,  in  its  discretion,  determine 
de  novo  any  factual  or  legal  question  necessary  for 
the  adjudication  of  the  appeal. 

Benton.f^Cavin,  83  IBLA  107  (Oct.  5,  1981) 


An  application  for  a  recordable  disclaimer  of  the 
Government's  interest  in  a  parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
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DELEGATION  OF  AUTHORITY — Continued 

REDELEGATIONS 

The  Department  of  the  Interior,  which  retains  the 
authority  to  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  to  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  to  enter 
such  claias  at  any  tine;  no  permission  need  be  sought 
tioi  the  claimants. 


DESERT  LAND  E1ITBY — Continued 

GENERALLY — Continued 

data  and  analysis  in  an  attempt  to  rebut  the  BLB  conclu- 
sion, the  cases  may  be  remanded  to  BLH  for  further  con- 
sideration and  development  of  the  record. 

Joanne  F.  .Wright ,  et  ,  al.  .  U9  IBLA  237  (Aug.  18,  1980) 


Dnited  States  v 
(Bar.  22,  1983f 


DESERT  LAND  ENTRY 


.Cook-£L »L-  71  IBLA  268 


A  desert  land  entry  application  is  properly 

rejected  where  the  lands  applied  for  are  unsurveyed 

according  to  the  official  records  of  the  Bureau  of  Land 
flanagement. 

Se2£a§_Ji_Chachas_et_al.,  62  IBLA  310  (Bar.  19,  1982) 


GENERALLY 

Where  an  applicant,  with  a  preference  right  of  en- 
try, fails  to  properly  execute  and  sign  the  application 
for  a  desert  land  entry,  the  applicant's  preference 
right  of  entry  is  extinguished;  the  application,  howev- 
er, may  be  treated  as  a  regular  application  with  prior- 
ity established  from  the  date  of  signing. 

"Resident  citizen."   As  used  in  sec.  2  of  the  Act 
of  Bar.  3,  1891,  26  Stat.  1096,  43  O.S.C.  »  325  (1976), 
the  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  State  at  the  time  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  within  a  state  but  who  are  not 
actually  residing  therein. 

Sandy  C.  Baicy.  46  IBLA  140  (liar.  19,  1980) 


An  application  for  a  desert  land  entry  is  not 
properly  executed  under  4  3  CFR  2S21.2  where  the  appli- 
cant fails  to  correctly  describe  the  land  applied  for. 
Subject  to  valid  intervening  rights  and  competing 
interests,  an  applicant  may  acquire  priority  from  the 
date  of  the  filing  of  the  statement  of  reasons  on  which 
the  correct  land  description  is  filed  with  the  BLH 
State  Office. 

Ste£hen_Fi_Bellem,  48  IBLA  5  (Bay  27,  1980) 

£a t r ic ia_Ba nnina ,  48  IBLA  244  (June  17,  1980) 

Sal2a_»i_laii2£/  ue  1BLA  336  (Ju!y  3,  1980) 


Where  an  applicant  has  filed  two  desert  land  entry 
applications,  the  earlier  of  which  does  not  conform  to 
the  classification  and  opening  order,  and  on  appeal  to 
this  Board  opts  for  the  second  application  to  the  exclu- 
sion of  the  first,  such  application  may  acquire  priority 
from  the  date  the  statement  of  reasons  was  filed,  sub- 
ject to  valid  intervening  rights  or  competing  interests 
in  the  land. 

A  desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  may  have  accrued  to  him  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

Bruce_Ci_Newcomb,  48  IBLA  263  (June  30,  1980) 


An  application  for  a  desert  land  entry  which  is 
not  accompanied  by  the  statements  of  two  credible  wit- 
nesses as  required  by  43  O.S.C.  i    322  (1976),  is  not 
properly  executed  under  43  CFR  2S21.2  and  is  properly 
rejected  as  incomplete.   Where  the  application  has  teen 
filed  in  a  competing  situation  pursuant  to  a  simulta- 
neous filing,  the  application  may  not  te  corrected  and 
loses  its  priority  in  favor  of  the  second  drawn  appli- 
cation. 

R.  Jay  Kidd.  66  IBLA  71  (July  29,  1982) 


Where  the  charges  in  a  private  contest  complaint 
against  a  desert  land  entry  are  not  corroborated  as 
required  by  43  CFR  4.450-4  (c),  the  complaint  must  be 
dismissed. 

A  private  contest  against  a  desert  land  entry  that 
is  initiated  prior  to  the  expiration  of  the  statutory 
life  of  the  entry  and  charges  that  the  entryperson  will 
fail  to  meet  the  requirements  of  the  law  by  the  expira- 
tion date  is  premature.   Since  time  remains  for  the 
entryperson  to  fulfill  the  requirements,  it  cannot  be 
said  with  certainty  that  the  contestant  has  alleged 
facts  which  if  proved  would  require  cancellation  of  the 
entry  and  thus  the  contest  must  be  dismissed. 

Dale  B.,  Wright  v.  .Jean  L,  Gniffre.  68  IBLA  279 
1nov.~17,  1982) 


2  of  the  Act 
4  325  (1976), 


"Resident  citizen."   As  used  in  sec 
of  Bar.  3,  1891,  26  Stat.  1096,  43  O.S.C 
the  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  state  at  the  time  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  or  own  land  within  a  state  but  who 
are  not  actually  residing  therein. 

BenJamin_D._Christensen,  74  IBLA  239  (July  19,  1983) 


Where  BLB  uses  a  computerized  economic  analysis  to 
justify  rejection  of  a  desert  land  entry  application, 
BLB  must  explain  the  basis  of  its  analysis  and  data  and 
the  deficiencies  of  the  applicant's  proposal  in  its 
decision  so  that  the  applicant  has  some  basis  for 
understanding  and  accepting  the  rejection  or  appealing 
and  disputing  it. 

Roger  K,  pgden,  77  IBLA  4  (Oct.  31,  1983)  90  I.E.  481 


Where  the  Bureau  of  Land  Banagement  has  rejected 
desert  land  entry  applications  because  cultivation  of 
the  jojoba  plant  would  not  meet  the  requirements  of  the 
Desert  Land  Act,  and  where  appellants  submit  extensive 


Analysis  of  the  economic  feasibility  of  proposed 
reclamation  of  desert  land  is  an  acceptable  factor  for 
BLH  to  consider  when  reviewing,  pursuant  to  43  CFR 
2520.0-8  (d)  (3) ,  whether  a  desert  land  entry  application 
may  be  allowed  in  the  form  sought. 

Where  BLB  uses  a  computerized  economic  analysis  to 
justify  rejection  of  a  desert  land  entry  application. 


215 


DESERT  LAND  ENTRY — Continued 

GEHBRALLY — Continued 

BLH  Bust  explain  tbe  basis  of  its  analysis  and  the 
deficiencies  of  the  applicant's  proposal  in  its  deci- 
sion so  that  the  applicant  has  some  basis  for  under- 
standing and  accepting  the  rejection  or  appealing  and 
disputing  it.   Sufficient  facts  and  explanations  to 
support  the  decision  aust  be  present  before  the  Board 
will  alfui  such  a  decision  on  appeal. 

David  V.  Udy.  81  IBLA  58  (Hay  22,  1981) 


APPLICATIONS 

Where  an  applicant,  with  a  preference  right  of  en- 
try, fails  to  properly  execute  and  sign  the  application 
for  a  desert  land  entry,  the  applicant's  preference 
right  of  entry  is  extinguished;  the  application,  howev- 
er,  lay  be  treated  as  a  regular  application  with  prior- 
ity established  froa  the  date  of  signing. 

"Resident  citizen."   As  used  in  sec.  2  of  the  Act 
of  Bar.  3,  1891,  26  Stat.  1096,  43  D.S.C.  »  325  (1976), 
the  tera  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  State  at  the  tiae  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  within  a  state  but  who  are  not 
actually  residing  therein. 

Sandy  C.  Baicy.  46  IBLA  140  (Bar.  19,  1980) 


An  application  for  a  desert  land  entry  is  not 
properly  executed  under  4 3  CFR  2521.2  where  the  appli- 
cant fails  to  correctly  describe  the  land  applied  for. 
Subject  to  valid  intervening  rights  and  competing 
interests,  an  applicant  Bay  acquire  priority  froa  the 
date  of  the  filing  of  the  statement  of  reasons  on  which 
the  correct  land  description  is  filed  with  the  BLH 
State  Office. 

5teEhen._Fi_Be.lleB ,  48  IBLA  5  (Hay  27,  1980) 

P§tricia_Hannina,    48    IBLA    244    (June    17,    1980) 

NaI°!l_*i_Ta_lor ,    48    IBLA    336     (July    3,    1980) 


_!______4____btr_ — Continued 

APPLICATIONS — continued 

A  desert  land  entry  application  filed  pursuant  to 
the  Act  of  Bar.  3,  1877,  as  aaended.  43  O.S.C.  «  321 
(1976) ,  is  properly  rejected  where  the  applicant  fails 
to  provide  evidence  that  the  proposed  systea  of  impound- 
ing rainfall  on  the  land  in  question  and  directing  it 
to  the  plants  by  a  systea  of  canals  and  ditches  would 
provide  a  peraanent  and  feasible  source  of  sufficient 
water  for  irrigation. 

A  desert  land  entry  application  which  provides 
that  the  crops  for  cultivation  will  be  the  century 
plant  and  the  pinon  pine  tree  is  properly  rejected 
because  such  species  are  not  "crops"  which  would 
qualify  the  subject  land  for  desert  land  entry. 

£atricia_ K__Scher ,  59  IBLA  276  (Oct.  29,  1981) 


A  desert  land  entry  application  is  properly 

rejected  where  the  lands  applied  for  are  unsurveyed 

according  to  the  official  records  of  the  Bureau  of  Land 
Hanagement. 

Geor_e____Cjachas_£t_al_,  62  IBLA  310  (Bar.  19,  1982) 


BLH  aay  properly  reject  a  desert  land  entry  appli- 
cation where  the  land  applied  for  has  been  withdrawn  by 
a  public  land  order  as  part  of  the  Snake  River  Birds  of 
Prey  Rational  Conservation  Area. 

S3£I_!=._Caf ter ,  65  IBLA  338  (July  15,  1982) 


An  application  for  a  desert  land  entry  which  is 
not  accompanied  by  the  stateaents  of  two  credible  wit- 
nesses as  required  by  43  D.S.C.  t  322  (1976) ,  is  not 
properly  executed  under  43  CFR  2521.2  and  is  properly 
rejected  as  incoaplete.   Where  the  application  has  been 
filed  in  a  coapeting  situation  pursuant  to  a  simulta- 
neous filing,  the  application  aay  not  be  corrected  and 
loses  its  priority  in  favor  of  the  second  drawn  appli- 
cation. 

JL_Jai_JSidd ,  66  IBLA  71  (July  29,  1982) 


Where  an  applicant  has  filed  two  desert  land  entry 
applications,  the  earlier  of  which  does  not  conform  to 
the  classification  and  opening  order,  and  on  appeal  to 
this  Board  opts  for  the  second  application  to  the  exclu- 
sion of  the  first,  such  application  may  acquire  priority 
froa  the  date  the  statement  of  reasons  was  filed,  sub- 
ject to  valid  intervening  rights  or  coapeting  interests 
in  the  land. 

A  desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  aay  have  accrued  to  hia  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

§£«£§_£____ wcomb,  48  IBLA  263  (June  30,  1980) 


A  desert  land  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  at  the  time  of 
the  filing  of  the  application  must  be  rejected.   It 
cannot  be  suspended  pending  the  lifting  of  the  with- 
drawal.  Even  where  the  purpose  of  the  withdrawal  can- 
not be  Bet,  the  withdrawal  is  nevertheless  effective  to 
bar  the  disposal  of  the  land. 


Where  the  Secretary  by  appropriate  notice  in  the 
IS^Si^l  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a  reclassification  or 
publication  in  the  Federal  Register  of  termination  of 
classification,  an  "application  for  desert  land  entry 
is  properly  denied. 

B_ll__i_Ieaj;slej__Hilale__H___e_rsle_,  67  IELA  97 
(Sept.  13,  1982) 


A  desert  land  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  froa 
underground  water  sources,  but  fails  to  show  at  the 
tiae  of  filing  his  application  that  he  has  acquired  a 
right  froa  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a  right. 

J aiSS_____ar dca s tie ,  69  IBLA  341  (Dec.  28,  1982) 


fi°kS_ t_A__Ada as ,  57  IBLA  370  (Sept.  8,  1981) 
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P.  1S|BT_L  _________ — Continued 

APPLICATIONS — Continued 

When  lands  have  been  classified  under  a  final 
order  of  the  Secretary  of  the  Interior  as  being 
unsuitable  for  disposal  under  the  desert  land  laws,  a 
desert  land  entry  petition-application  will  not  be 
allowed. 

Duell.a_Hi_idaiSx_Lv.le  B.  ,  Adaas,  70  IBLA  63  (Jan.  10, 
198  3)" 


PJS_BT_LA ________ — Continued 

APPLICATIONS — Continued 

An  application  for  desert  land  entry  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  froa  underground  water  sources,  but  fails  to 
show  that  he  has  acquired  a  right  from  the  state  to 
appropriate  underground  water  or  that  he  has  taken 
appropriate  steps,  as  far  as  then  possible,  toward 
acquisition  of  such  a  right. 

Bichard  H.  Greener.  79  IBLA  231  (Feb.  29,  1984) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a  water  right  or  that  the  proposed  systea  would  pro- 
vide a  peraanent  and  feasible  source  of  sufficient 
water  for  irrigation. 

Janice  Pearson.  73  IBLA  220  (Bay  27,  1983) 


"Resident  citizen."  As  used  in  sec.  2  of  the  Act 
of  Bar.  3,  1891,  26  Stat.  1096,  43  O.S.C.  t  325  (1976), 
the  tern  "resident  citizen"  refers  to  soaeone  who  is 
actually  living  in  the  state  at  the  tiae  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  or  own  land  within  a  state  but  who 
are  not  actually  residing  therein. 

__nj_Bi__D._Chris_e_sen,  74  IBLA  239  (July  19,  1983) 


The  Bureau  of  Land  Banageaent  properly  rejects  an 
application  for  a  desert  land  entry,  in  accordance  with 
43  CFR  7.3,  where  the  applicant  indicates  in  her  appli- 
cation that  she  is  an  eaployee,  or  the  spouse  or  agent 
of  an  eaployee,  of  the  Departnent  of  the  Interior.   In 
addition,  where  an  individual  seeking  allowance  of  a 
desert  land  entry  accepts  eaployaent  with  the  Bureau  of 
Land  Banageaent  while  her  application  is  pending,  such 
application  Bust  be  rejected  even  if  it  is  not  reached 
for  adjudication  until  after  her  eaployaent  with  the 
Bureau  has  been  terainated. 

lSaien_iJghnsonl_Bradshaw,  75  IBLA  342  (Aug.  31,  1983) 


Where  BLB  deteraines  that  lands  identified  in  a 
desert  land  entry  application  cannot  be  faraed  as  an 
econoaically  feasible  operating  unit,  BLB  properly 
rejects  the  application. 

B23§E_Ji__2_de_ ,  77  IBLA  4  (Oct.  31,  1983)  90  I.D.  481 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  froa  groundwater  sources,  but  fails  to  show  at 
the  tiae  of  filing  his  application  that  he  has  acquired 
a  right  froa  the  State  to  appropriate  groundwater  or 
that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a  right. 

S§flS_i__32__ison ,  77  IBLA  325  (Dec.  5,  1983) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a  water  right  or  that  he  has  initiated,  so  far  as 
then  possible,  appropriate  steps  looking  to  the  acqui- 
sition of  such  a  water  right. 

___________________ ,  78  IELA  330  (Jan.  24,  1984) 


A  desert  land  entry  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  froa 
underground  water  sources,  but  fails  to  show  at  the 
tiae  of  filing  his  application  that  he  has  acquired  a 
right  froa  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a  right. 

Eijer_A____ble_,  80  IBLA  283  (Hay  a,  1984) 

__le_Chri_ti_ns_n,  82  IBLA  97  (July  23,  198U) 


Rejection  of  a  desert  land  entry  application  will 
be  set  aside  where  the  applicant  has  alleged  facts 
which,  if  proved,  would  result  in  a  different  conclu- 
sion. 

B__ii_I__Ui.i»  al  IBL»  5e  (Hai  22>    1984) 


The  failure  of  a  desert  land  entry  applicant  to 
proaptly  notify  the  authorizing  BLB  officer  of  a 
change  of  address  does  not,  in  itself,  constitute 
an  adequate  basis  for  rejecting  the  application. 

JS_iti!_i__fi££JSSj_Jia.  81  "LA  31"  (June  18,  1984) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a  right  to  the  peraanent  use  of  sufficient  water  to 
irrigate  and  reclaia  all  of  the  irrigable  portion  of 
the  land  sought,  or  that  he  has  initiated  and  prose- 
cuted, as  far  as  then  possible,  appropriate  steps 
looking  to  the  acquisition  of  such  a  right. 

Lee  A.  Fite.  Gregory  Fite.  82  IBLA  1  (July  2,  1984) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  is  relying  for  a  source  of 
water  on  a  water  perait  application  which  has  been  can- 
celed by  the  state  water  authority,  since  a  desert  land 
entry  application  without  evidence  of  a  water  right 
aust  be  rejected. 

Robert  E.  Hhite  et  al..  82  IBLA  34  (July  10,  1984) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  froa  underground  water  sources  but  fails  to  show 
at  the  time  of  filing  his  application  that  he  has 
acquired  a  right  froa  the  state  to  appropriate  under- 
ground water  or  that  he  has  taken  necessary  steps  to 
acquire  such  right. 

Joe  R.  Carter.  Bildred  E.  Carter.  8  3  IBLA  104  (Cct.  1, 
1984) 
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____________  EN1.BI — Continued 

APPLICATIONS — Continued 

A  desert  land  entry  application  is  properly 
rejected  where  the  applicant's  water  permit  application 
has  been  canceled  by  the  State  water  authority,  since  a 
desert  land  entry  application  without  evidence  of  a 
water  right  must  be  rejected. 

Beti-O-i-PEiSce,  83  IBLA  369  (Nov.  15,  1984) 


DESERT  LAND  ENTRY — Continued 


CULTIVATION  AND  RECLAMATION 


Where  the  Bureau  of  Land  Management  has  rejected 
desert  land  entry  applications  because  cultivation  of 
the  jojoba  plant  would  not  Beet  the  requirements  of  the 
Desert  Land  Act,  and  where  appellants  submit  extensive 
data  and  analysis  in  an  attempt  to  rebut  the  ELH  conclu- 
sion, the  cases  nay  be  remanded  to  BLM  for  further  con- 
sideration and  development  of  the  record. 

Jo___e_.F__Wri__t_et_al_.  49  IBLA  237  (Aug.  18,  1980) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  the 
entry  from  underground  water  sources  but  fails  to  show 
at  the  time  of  filing  the  application  that  a  right  to 
appropriate  underground  water  has  been  acquired  or  that 
appropriate  steps  have  been  taken,  as  far  as  then 
possible,  toward  the  acquisition  of  such  a  right. 


J°§_ Ji_£i2§on_el_aIi »  8U  IBLA  96  (Dec. 


10,  1984) 

91  I.D. 


where  after  weighing  all  the  evidence  presented 
at  a  hearing  in  a  Government  contest  of  two  desert  land 
entries,  the  Administrati ve  Law  Judge  determines  that 
only  1480  acres  of  land  can  be  reasonably  successfully 
cultivated  from  the  common  water  supply  developed  dur- 
ing the  life  of  the  entries,  that  determination  will  be 
upheld  when  it  is  supported  by  the  record. 

United  States  v.  Elodymae  Zwanq.  Darrell  Zwanq,  55  IBLA 
83  (June  I,  1981)"" 


The  failure  of  a  desert  land  entry  applicant  to 
promptly  notify  the  Bureau  of  Land  Management  of  a 
change  of  address  does  not,  in  itself,  constitute 
an  adequate  basis  for  rejecting  the  application. 

5ilIie_<L=._l!iiii§<  8"  IBLA  202  (Dec.  27,  1984) 


CLASSIFICATION 

A  desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  may  have  accrued  to  his  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

B________N_w_o__b,  48  IBLA  263  (June  30,  1980) 


A  desert  land  entry  application  which  provides 
that  the  crops  for  cultivation  will  be  the  century 
plant  and  the  pinon  pine  tree  is  properly  rejected 
because  such  species  are  not  "crops"  which  would 
qualify  the  subject  land  for  desert  land  entry. 

_a__icia_.___S__er,  59  IBLA  276  (Oct.  29,  1981) 


An  application  for  a  desert  land  entry  is  properly 
rejected  where  the  entryman's  plan  of  operations  calls 
for  the  construction  of  a  greenhouse  and  supplemental 
irrigated  finishing  shade  houses  in  order  to  propagate 
seedling  coniferous  trees  but  does  not  provide  for  the 
actual  tilling  of  the  soil  for  raising  crops. 

>LiIiiai_Si_ Archibald,  75  IBLA  236  (Aug.  24,  1983) 


Certified  mailing  is  an  acceptable  fora  of  ser- 
vice under  Department  practice.   43  CFR  1821. 2-4. 
Sending  land  classification  proposals  and  decisions 
to  a  petitioner-applicant  by  certified  mail  Beets  the 
requirements  in  43  CFR  2450.3  and  2450.4  that  those 
documents  be  served  on  the  petitioner-applicant. 

?Ibert_Oi_Sowerwinex_Jr. ,  50  IBLA  15  (Sept.  9,  1980) 


Where  the  Secretary  by  appropriate  notice  in  the 
IS^£E_3i  £sai§ter  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a  reclassification  or 
publication  in  the  Federal  Register  of  termination  of 
classification,  an  application  for  desert  land  entry 
is  properly  denied. 

___l____Y_arsle_____lale_  H.  Yearsley.  67  IBLA  97 
(Sept.  13,  1982) 


When  lands  have  been  classified  under  a  final 
order  of  the  Secretary  of  the  Interior  as  being 
unsuitable  for  disposal  under  the  desert  land  laws,  a 
desert  land  entry  petition-application  will  not  be 
allowed. 

PueIla_n._AdamSi_Lil.e_Ri  Adams,  70  IBLA  63  (Jan.  10, 
1983) 


EXTENSION  CF  TIHE 

ELK  properly  denies  a  third  extension  of  time 
to  file  final  proof  of  coBpliance  on  a  desert  land 
entry  and  cancels  that  entry  where  there  is  no  rea- 
sonable prospect  that  the  entryman  will  be  able  to 
make  final  proof  of  reclaiation,  irrigation,  and  cul- 
tivation within  the  time  required  by  law. 

Lenard  E.  Easterday , _ Lorene  It  Easterday,  51  IELA 
132  (Nov.  207  1980) 


LANDS  SUBJECT  TC 

A  desert  land  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  at  the  time  of 
the  filing  of  the  application  must  be  rejected.   It 
cannot  be  suspended  pending  the  lifting  of  the  with- 
drawal.  Even  where  the  purpose  of  the  withdrawal  can- 
not be  met,  the  withdrawal  is  nevertheless  effective  to 
bar  the  disposal  of  the  land. 

8°ber_____ Adams,  57  IBLA  370  (Sept.  8,  1981) 


Lands  which  are  known  to  be  underlain  by  deposits 
of  oil  shale  are  withdrawn  from  desert  land  entry  by 
Exec.  Order  Ro.  5327  (Apr.  15,  1930) ,  and  a  desert  land 
application  for  such  lands  is  properly  rejected. 

il£SS_J°!!£S____al_,  61  IBLA  149  (Jan.  18,  1982) 
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DESERT  LAND  ENTRY--Con tinued 


DESERT  LANCBRTRi — Continued 


LANDS  SUBJECT  TO--Con t inaed 


WATER  RIGHT--Continued 


The  Bureau  of  Land  Management  has  no  authority  to 
allow  an  application  for  desert  land  entry  on  land 
which  has  been  conveyed  from  Federal  ownership  by  quit- 
claim deed  or  which  has  been  withdrawn  from  disposition 
under  the  public  land  laws.   Even  if  the  applicant  had 
received  erroneous  advice  concerning  the  status  of  the 
land,  this  does  not  entitle  hia  to  have  his  application 
allowed. 

Howard_Ei_TinaIei»  62  IBLA  315  (Mar.  19,  1982) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  from  groundwater  sources,  but  fails  to  show  at 
the  time  of  filing  his  application  that  he  has  acquired 
a  right  from  the  State  to  appropriate  groundwater  or 
that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a  right. 

2Si2S_ii_i32Xli son ,  77  IBLA  325  (Dec.  5,  1983) 


Where  the  Secretary  by  appropriate  notice  in  the 
£S^SI§I  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a  reclassification  or 
publication  in  the  Federal  Register  of  termination  of 
classification,  an  application  for  desert  land  entry 
is  properly  denied. 

SiIi_K^_Iearslei_t_(1ilalee_Hi_Xearsle2,  67  IBLA  97 
(Sept.  13,  1982) 


When  lands  have  been  classified  under  a  final 
order  of  the  Secretary  of  the  Interior  as  being 
unsuitable  for  disposal  under  the  desert  land  laws,  a 
desert  land  entry  petition-application  will  not  be 
allowed. 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a  water  right  or  that  he  has  initiated,  so  far  as 
then  possible,  appropriate  steps  looking  to  the  acqui- 
sition of  such  a  water  right. 

JaiS§_Neil_Fletcher,  78  IBLA  330  (Jan.  24,  1984) 


An  application  for  desert  land  entry  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  from  underground  water  sources,  but  fails  to 
show  that  he  has  acquired  a  right  from  the  state  to 
appropriate  underground  water  or  that  he  has  taken 
appropriate  steps,  as  far  as  then  possible,  toward 
acquisition  of  such  a  right. 

Richard_Hi_Greener,  79  IELA  234  (Feb.  29,  1984) 


Duella_Mi_Adaasi_Ljle_R^_*daj!S,  70  IBLA  63  (Jan.  10, 
19837 


Bureau  of  Land  Management  properly  rejects  a 
desert  land  entry  as  to  land  within  a  material  site 
because  such  land  is  known  to  contain  minerals  and 
mineral  lands  are  excluded  from  desert  land  entry. 

i*2E5a_Li_l!c Bride,  73  IBLA  165  (May  24,  1983) 


A  desert  land  entry  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  from 
underground  water  sources,  but  fails  to  show  at  the 
tine  of  filing  his  application  that  he  has  acquired  a 
right  from  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a  right. 

Il5£r_A2._Kutler,  80  IBLA  283  (Bay  4,  1981) 

Da  le_Christia  risen,  82  IBLA  97  (July  23,  1984) 


WATER  RIGHT 

A  desert  land  entry  application  filed  pursuant  to 
the  Act  of  Mar.  3,  1877,  as  amended,  43  U.S.C.  «  321 
(1976),  is  properly  rejected  where  the  applicant  fails 
to  provide  evidence  that  the  proposed  system  of  impound- 
ing rainfall  on  the  land  in  question  and  directing  it 
to  the  plants  by  a  system  of  canals  and  ditches  would 
provide  a  permanent  and  feasible  source  of  sufficient 
water  for  irrigation. 

Pa t r icia_Ki_Scher ,  59  IBLA  276  (Oct.  29,  1981) 


A  desert  land  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  froi 
underground  water  sources,  but  fails  to  show  at  the 
time  of  filing  his  application  that  he  has  acquired  a 
right  from  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a  right. 

J§§£s_R.._Hardcastle,  69  IELi  3itl  (Dec.  28,  1982) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a  water  right  or  that  the  proposed  system  would  pro- 
vide a  permanent  and  feasible  source  of  sufficient 
water  for  irrigation. 

i a ni££_ Pea r son ,  73  IBLA  220  (May  27,  1983) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a  right  to  the  permanent  use  of  sufficient  water  to 
irrigate  and  reclaim  all  of  the  irrigable  portion  of 
the  land  sought,  or  that  he  has  initiated  and  prose- 
cuted, as  far  as  then  possible,  appropriate  steps 
looking  to  the  acquisition  of  such  a  right. 

Lee_A._Fitex_Gregori_Fite,  82  IELA  1  (July  2,  19814) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  is  relying  for  a  source  of 
water  on  a  water  permit  application  which  has  been  can- 
celed by  the  state  water  authority,  since  a  desert  land 
entry  application  without  evidence  of  a  water  right 
must  be  rejected. 

I°bert_Ei_White_et_aU,  82  IBLA  34  (July  10,  1984) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  from  underground  water  sources  but  fails  to  show 
at  the  time  of  filing  his  application  that  he  has 
acquired  a  right  from  the  state  to  appropriate  under- 
ground water  or  that  he  has  taken  necessary  steps  to 
acquire  such  right. 


Joe  R.  Carter,  Mildred  E.  Carter, 
198  4)"" 


)3  IBLA  104  (Cct.  1, 
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DESERT_LANILIfiT.£I — Continued 

WATER  RIGHT — Continued 

A  desert  land  entry  application  is  properly 
rejected  where  the  applicant's  water  permit  application 
has  been  canceled  by  the  State  water  authority,  since  a 
desert  land  entry  application  without  evidence  of  a 
water  right  Bust  be  rejected. 

Beth_0._Prince,  83  IBLA  369  (Nov.  15,  1984) 


A  desert  land  entry  application  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  the 
entry  from  underground  water  sources  but  fails  to  show 
at  the  time  of  filing  the  application  that  a  right  to 
appropriate  underground  water  has  been  acquired  or  that 
appropriate  steps  have  been  taken,  as  far  as  then 
possible,  toward  the  acquisition  of  such  a  right. 


Joe  J.  pinson  et  al. 


84  IELA  96  (Dec.  10,  1984) 

91  I.D. 
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ENDANGERED  SPECIES  ACT  OF  19?3 — Continued 

ABENDBENTS  OF  1978 

Where  a  tourist  unknowingly  imports  a  listed 
species  into  the  United  States  in  violation  of  the 
Endangered  Species  Act  of  1973,  the  legislative  his- 
tory of  the  1978  amendments  to  that  Act  indicates  that 
forfeiture  of  the  item  will  be  sought  rather  than  the 
imposition  of  a  civil  penalty. 

Charles_Ri_Rittenberri (Appellant)  y.  U.S. .Fish  and 

*filIiile_Servi£S_JAl£eIleei.,    4    OHA    42     (AugT    13,    1980) 


CONVENTION  CN  INTERNATIONAL  TRADE  IN  ENDANGERED 
SPECIES  CF  WILD  FAUNA  AND  FLORA 

A  reexport  certificate  may  only  be  issued  pursuant 
to  the  Convention  on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  when  the  country  of 
import  is  satisfied  that  the  item  in  question  was 
imported  into  that  country  in  accordance  with  the 
Convention. 


WATER  SUPPLY 

Where  after  weighing  all  the  evidence  presented 
at  a  hearing  in  a  Government  contest  of  two  desert  land 
entries,  the  Administrative  Law  Judge  determines  that 
only  480  acres  of  land  can  be  reasonably  successfully 
cultivated  from  the  common  water  supply  developed  dur- 
ing the  life  of  the  entries,  that  determination  will  be 
upheld  when  it  is  supported  by  the  record. 

United  States  v.  Elodyaae  Zwang,  Darrell  Zwang,  55  IBLA 
83~(June  1,  1981) 


I3IOl!T_D0WAIN 
(See_also  Irrigation  Claims — if  included  in  this  Index.) 

Eminent  domain  is  the  power  of  the  sovereign  to 
take  private  property  for  a  public  use  without  the 
owner's  consent,  conditioned  on  payment  of  just  com- 
pensation.  A  state  has  no  right  to  condemn  Federally 
owned  lands  absent  consent  from  the  Congress  of  the 
United  States. 

State_gf_Alaska,  46  IBLA  12  (Feb.  20,  1980) 


Under  the  Uniform  Appraisal  Standards  for  Federal 
Land  Acquisitions  (1973),  evidence  of  sums  paid  by  con- 
demning authorities  for  similar  properties,  regardless 
of  whether  condemnation  proceedings  have  begun,  is  inad- 
missible to  determine  the  fair  market  value  of  a  partic- 
ular property. 

£§ni§I_32d_Rio_GranJe_Western_Railroad_Coi,  58  IBLA  4 
(Sept.  15,  1981) 


ENDANGERED  SPECIES  ACT  OF  1973 


Charles_Ri_Rittenberrjr (A££ellant} v.  U.S.  Fish  and 

Mild  1 i fe_Ser v i ce_ J A££el leel ,  4  OHA  42  (Aug.  13,~1980) 


SECTION  7 

Generally 

BLB  may,  in  its  discretion,  reject  any  offer  to 
lease  Federal  lands  for  oil  and  gas  upon  a  determina- 
tion supported  by  facts  of  record  that  leasing  would 
not  be  in  the  public  interest,  e.g.,  where  leasing 
might  adversely  affect  the  Yuma  clapper  rail,  a 
federally  listed  endangered  species. 

Where  BLn  rejects  an  oil  and  gas  lease  offer,  in 
order  to  protect  a  federally  listed  endangered  species, 
the  record  should  ordinarily  reflect  consideration  of 
whether  leasing  subject  to  protective  stipulations, 
including  no  surface  occupancy,  would  not  adequately 
serve  the  public  interest.   Where  the  record  indicates 
that  BLB  failed  to  consider  alternatives  to  no  leasing, 
the  case  will  be  remanded  to  BLB  for  such  an  assessment. 

BLB  may  properly  reject  an  oil  and  gas  lease  offer 
in  order  to  protect  a  federally  listed  endangered  spe- 
cies pending  the  availability  of  further  studies  of  the 
effect  of  oil  and  gas  exploration  and  development  on  a 
resident  population  of  that  species. 

£h£iron_U.S.Aix_Inc.,  80  IBLA  324  (Bay  8,  1984) 


Consultation 

The  July  19,  1978,  Solicitor's  Opinion  85  I.D.  275 
(1978)  relating  to  analysis  of  cumulative  effects  dur- 
ing consultation  pursuant  to  sec.  7  of  the  Endangered 
Species  Act,  and  the  July  24,  1978,  memorandum,  which 
was  a  supplement  to  that  opinion,  are  withdrawn.   Any 
further  legal  advice  on  the  matter  will  be  provided  by 
the  Associate  Solicitor  for  Conservation  and  Wildlife. 


GENERALLY 

The  Endangered  Species  Act  of  1973,  including 
the  taking  prohibitions  of  sec.  9,  applies  to  Native 
Americans  exercising  treaty  hunting  and  fishing  rights. 

Application  of  the  Endangered  Species  Act  to  Native 
£B2Ei££2§_wi th_Trea t%_ti un t iny_and  Fishiny_Ri ^h ts , 
B-36926  (Nov.  4,  1980)  "  87  I.D.  525 


Cumulative  Impacts  Under  Section  7  of  the  Endangered 
S.pecies_  Ac  t ,  B-36905  (Supp.)  (Aug.  26,  1981) 

88  I.D.  903 


Earlier  Solicitor's  Opinions  on  cumulative  impact 
analysis  have  been  withdrawn.   Solicitor's  Opinion 
H-36905  (Supp.),  88  I.D.  903  (1981).   Sec.  7  consulta- 
tion under  the  Endangered  Species  Act  must  consider 
past  and  present  impacts  of  all  projects  and  human 
activities,  whether  private,  state  or  federal.   Con- 
sultation must  also  consider  the  cumulative  impacts  of 
other  proposed  future  federal  projects  in  the  vicinity 
which  have  undergone  sec.  7  consultation  and  received 
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ENDANGERED  SPECIES  ACT  OF  1973 — Continued 


ENVIRONMENTAL  POLICY  ACT — Continued 


SECTION  7 — Continued 

Consultation—Continued 

favorable  biological  opinions.   Finally,  consideration 
should  also  be  given  to  the  impacts  of  proposed  state 
or  private  actions  whose  completion  prior  to  the  com- 
pletion of  the  federal  project  subject  to  consultation 
is  reasonably  certain. 

emulative  Impacts  Under  Section  7  of  the  Endangered 
S£ecies_Act7  M-36938  (Aug.  27,  198T)  ~      88~I.d7  903 


If  a  Federal  agency  decides  that  its  actions  will 
not  affect  endangered  or  threatened  species  or  their 
habitat,  the  agency  is  not  required  to  consult  the  Fish 
and  midlife  Service  unless  requested  by  the  Service. 
50  CF8  402.  04  (a)  (2)  . 

Southwest  Resource  Council.  Inc.,  National  6  Arizona 
"lidiife.Federations,  73  IBLA  39  (flay  11,  19837 


Critical_ Habitat 

Designation  of  an  area  as  a  critical  habitat  pur- 
suant to  sec.  7  of  the  Endangered  Species  Act  of  1973, 
as  amended,  16  O.S.C.A.  $  1536  (Best  Supp.  1980),  does 
not  necessarily  foreclose  oil  and  gas  leasing  in  that 
area . 

The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  Federal  lands  for  oil 
and  gas,  upon  a  determination  supported  by  facts  of 
record  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incompatible  with  uses  of  the 
lands  which  are  worthy  of  preservation.   Where  the 
land  has  been  designated  a  critical  habitat  pursuant 
to  sec.  7  of  the  Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.A.  $  1536  (West  Supp.  1980),  and 
where  BLfl  determines  that  oil  and  gas  development  would 
result  in  an  unavoidable  adverse  impact,  rejection  of  a 
lease  offer  will  be  affirmed  in  the  absence  of  counter- 
vailing compelling  reasons. 

Esdras  K.  Hartley.  Impel  Energy  Corp..  57  IBLA  319 
(Sept.  1,  1981) 


ENVIRONMENTAL  POLICY  ACT 
(See  also  National  Environmental  Policy  Act  of  1969 — if 
included  in  this  Index.) 

Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human  en- 
vironment, so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  upon  a  proper  and  sufficient 
environmental  analysis  record  compiled  in  accordance 
with  established  procedures,  and  is  the  reasonable 
result  of  his  study  of  such  record. 

Jliii£_Ma3S_et_a  1.. ,  U5  IBLA  252  (Feb.  4,  1980) 

Sierra  Club  et  al.,  57  IBLA  79  (Aug.  21,  1981) 


Where  it  is  implicit  in  an  administrative  deci- 
sion that  a  proposed  action  is  not  a  major  Federal 
action  which  will  significantly  affect  the  quality  of 
the  human  environment,  so  that  no  environmental  impact 
statement  need  be  filed,  that  decision  will  be  affirmed 
on  review  if  it  appears  to  have  been  made  by  an  autho- 
rized officer,  in  good  faith,  based  upon  a  proper  and 
sufficient  environmental  analysis  record  compiled  in 


accordance  with  established  procedures,  and  is  the  rea- 
sonable result  of  his  study  of  such  record. 

James  I.  Thompson.  51  IBLA  154  (Nov.  26,  1980) 


An  appeal  seeking  review  of  an  informational  BLfl 
handout  containing  a  proposal  for  various  land  uses 
because  the  proposal  was  made  without  the  filing  of  an 
Environmental  Impact  Statement  will  te  dismissed  where 
the  document  in  question  implements  no  policy  or  action, 
does  not  adversely  affect  appellant,  and  where  it 
appears  that  an  EIS  is  being,  or  will  be  prepared  in 
connection  with  any  BLM  recommendations  or  reports 
based  on  land  use  proposals  for  the  Coos  Bay  District, 
as  required  ty  the  National  Environmental  Policy  Act 
of  1969. 

Cascade  Holistic  Economic  Consultants  and  Oregon 
Wilderness.  CoalitionT  58  IBLA  332~(Oct.  16,  1981) 


BLM's  incorporation  into  its  western  Oregon  forest 
management  planning  process  of  Northern  Spotted  Owl 
conservation  guidelines,  developed  ty  a  State-Federal 
interagency  task  force,  is  not  a  major  Federal  action 
requiring  a  regional  environmental  impact  statement 
where  the  spotted  owls  and  the  preservation  of  their 
habitat  are  significant  considerations  in  existing  sus- 
tained yield  unit  environmental  impact  statements. 


National  Wildlife  Federation  et  alj 
(Feb.  25,~1982) 


62  IBLA  73 


A  determination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  at  environmental  problems  has  been  taken, 
relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  ty  an  authorized  offi- 
cer in  good  faith,  based  upon  a  proper  and  sufficient 
record  compiled  in  accordance  with  established  environ- 
mental analysis  procedures,  and  is  the  reasonable 
result  of  the  study  of  such  record. 

Southwest  Resource  Council,  Inc. ,. National  £  Arizona 
iLildlif e_Federations,~7  3  IBLA  39  "(May  11,  1983) 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  ty  an  authorized  offi- 
cer, in  good  faith,  based  on  a  proper  and  sufficient 
environmental  analysis  compiled  according  to  estab- 
lished procedures,  and  is  the  reasonable  conclusion 
from  such  record. 

£22°Eado_0een_S£ace_Council,  73  IBLA  226  (May  31,  1983) 


Where  the  Bureau  of  Land  Management  assesses  the 
cumulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a  wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
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ISiI80IlHENTAL_P0LICY_ACT — Continued 

environmental  assessment  of  the  emulative  impacts 
is  not  premature. 

inimal  Protection  Institute  of  America.  Sierra  Club. 
Colorado  Qpen~Space  Council.  79  IBLA  9U     (Feb.  17, 
I98U)  91  I.D.  115 


A  determination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes 
environmental  problems  have  been  considered,  relevant 
areas  of  environmental  concern  have  been  identified, 
and  the  determination  is  reasonable. 

Otah_Bilderness_Assln,  80  IBLA  61  (Mar.  30,  1984) 

91  I.D.  165 


|»VIRONMENTAL_20ALITjf 
(See_also  Mater  Pollution  Control — if  included  in  this 
Index. ) 

GENERALLY 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

Oil  and  gas  lessees  must  bear  the  expenses  occa- 
sioned by  compliance  with  stipulations  for  the  protec- 
tion of  other  land  use  values. 

Biane_Bi_Katz,  17  IBLA  177  (day  7,  1980) 


The  Bureau  of  Land  Management  may  require  exe- 
cution of  a  no  surface  occupancy  stipulation  prior  to 
issuance  of  a  noncompetitive  oil  and  gas  lease  only 
where  there  is  evidence  that  less  stringent  alterna- 
tives would  not  adequately  accomplish  the  intended 
purpose  of  avoiding  erosion  and  protecting  the  recre- 
ational and  scenic  value  of  an  area. 

3§1 vin_ A._Br own ,  53  IBLA  45  (Feb.  27,  1981) 


The  Bureau  of  Land  Banagement  may  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of 
a  no  surface  occupancy  stipulation.   Where  the  record 
does  not  show  that  the  Bureau  has  adequately  consid- 
ered the  factors  involved  and  that  the  stipulation  is 
a  reasonable  means  to  accomplish  proper  departmental 
purposes,  a  decision  requiring  stipulations  will  be 
set  aside  and  remanded  for  reconsideration. 

JiSeS_Ii_5uIIi2aS »  5<»  IBLA  1  (Apr.  1,  1981) 

iai£§_i!i_£hudn2S >  62  IBI-A  16  (Feb.  23,  1982) 


Although  the  Bureau  of  Land  Banagement  may  require 
such  special  stipulations  as  are  necessary  for  protec- 
tion of  the  lands  embraced  in  any  oil  and  gas  lease, 
such  special  stipulations  must  be  supported  by  valid 
reasons  weighed  by  the  Department  with  due  regard  for 
the  public  interest.   A  decision  to  impose  a  no  surface 
occupancy  stipulation  will  be  set  aside  and  the  case 
remanded  where  there  is  no  data  in  the  record  to  sup- 
port the  decision  and  no  indication  that  less  stringent 
stipulations  were  considered. 


IIIIJPNBENTAL_flUALITY — Continued 

GENERALLY — Continued 

The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLB's  noncompliance  therewith. 

AjC.0iT.iS.,  60  IBLA  1  (Nov.  12,  1981) 


Where  separate  lease  stipulations  are  proposed  by 
different  agencies  having  management  responsibilities 
for  the  same  land,  and  their  combined  effect  is  to  pre- 
clude the  lessee  from  operating  on  any  portion  of  the 
lease,  the  case  will  be  remanded  for  possible  modifica- 
tion or  substitution  to  accommodate  leasing  operations 
where  it  appears  that  neither  agency  intended  that  the 
lessee  be  barred  from  surface  occupancy  of  the  entire 
leasehold. 

5iIIa_Fj._Stroock,  63  IBLA  119  (Apr.  2,  1982) 


A  determination  by  BLB  refusing  to  issue  an  oil 
and  gas  lease  on  the  ground  that  the  lands  applied  for 
are  within  outstanding  natural  areas  will  be  set 
aside  and  remanded  for  clarification  where  ELB's 
declarations  as  to  the  public  interest  are  conclusory 
and  where  the  record  indicates  that  approximately  half 
the  lands  rejected  may  not  actually  lie  within  areas  of 
outstanding  environmental  values. 

Ji3££a lk_ Prod uctionx_ Inc. ,  68  IBLA  75  (Oct.  21,  1982) 


A  provision  in  a  readjusted  coal  lease  requiring 
the  lessee  to  conduct  operations  so  as  to  avoid  damage 
"to  non-Federal  lands  in  the  vicinity  of  the  leased 
lands,"  and  "where  practicable,  to  repair"  such  damage 
as  does  occur,  subject  to  the  approval  of  the  lessor, 
is  improper,  unenforceable,  and  void. 

It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a  survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval  of  a  mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

A  readjusted  coal  lease  may  properly  require  that 
buildings  and  surface  structures  be  painted  in  a  color 
which  conforms  or  blends  with  the  natural  color  of  the 
surrounding  area  in  order  to  mitigate  negative  visual 
impacts  in  a  nearby  recreation  area  where  the  lessee 
fails  to  establish  that  compliance  with  the  requirement 
is  not  infeasible. 

ll3£khawlt_Coal_Co.,  68  IBLA  96  (Oct.  26,  1982) 


where  the  Bureau  of  Land  Banagement  imposes  a  no 
surface  occupancy  stipulation  on  certain  lands  in  an 
oil  and  gas  lease  offer  and  rejects  the  remainder  of 
the  lands  in  the  offer  stating  that  all  lands  in  the 
offer  are  in  the  Jackson  Canyon  Bald  Eagle  Roost,  and 
there  is  no  information  in  the  record  to  support  a 
distinction  between  the  lands  available  for  leasing 
subject  to  stipulation  and  those  considered  unavailable, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  reconsideration. 

Fortune_Cil_Co.,  68  IELA  288  (Nov.  19,  1982) 


3lJ_Ii_I;e wi s ,  56  IBLA  293  (July  28,  1981) 
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EHVIRONBEHTAL  QOALITi — Continued 

GE8ERALLT — Continued 

The  Board  of  Land  Appeals  will  affirm  a  decision 
requiring  execution  of  a  no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.   Where  the 
case  record  does  not  contain  an  adequate  explanation 
referable  to  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  of  the 
appeal  and  the  case  will  be  remanded  to  the  Bureau  of 
Land  Banagement. 

Janes  H.  Chudnow.  John  L.  Bessinqer.  70  IBLA  225 
7jan.  24,  1983) 


A  determination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes  that 
hard  look  at  environnental  problems  has  been  taken, 
relevant  areas  of  environnental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Southwest  Resource  Council.  Inc..  national  S  Arizona 

w±I a iii£_l£der a t ions ,  73  iBL»  39  l"ay  n»  1983) 


EHYIBOSHENTAL  QUALITY —  Continued 

GESERALLY — Continued 

referable  to  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  of  the 
appeal  and  the  case  will  be  remanded  to  the  Burean  of 
Land  Hanagement. 

James  H.  Chudnow.  John  L.  Bessinqer.  77  IBLA  73 
7hovT  S~,    19837 


ENVIRONHERTAL  STATEMENTS 

where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human  en- 
vironment, so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  upon  a  proper  and  sufficient 
environmental  analysis  record  compiled  in  accordance 
with  established  procedures,  and  is  the  reasonable 
result  of  his  study  of  such  record. 

Julie  Adams  et  al..  45  IBLA  252  (Feb.  4,  1980) 

Sierra  Club  et  al..  57  IBLA  79  (Aug.  21,  1981) 


It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a  survey  and  inventory  of  archaeological  and 
paleontological  values  prior  to  approval  of  a  mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 


Gulf  Oil  Corp..  Pittsburg  S  Midway  Coal  Mining  Co. 
73  IBLA  328  (June  8,  1983) 


Allegations  that  stipulations  included  in  a  notice 
of  a  competitive  phosphate  lease  offer  improperly 
favored  one  bidder  over  all  other  potential  bidders 
will  not  serve  as  a  basis  for  disturbing  the  lease  sale 
where  the  record  does  not  support  such  allegations,  but 
does,  in  fact,  support  a  finding  that  the  stipulations 
were  reasonably  directed  toward  environmental  protec- 
tion. 

John  D.  Archer,  74  IBLA  323  (July  28,  1983) 
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Jl"es_B^_£hudno w ,  76  IBLA  167  (Sept.  28,  1983) 


The  Board  of  Land  Appeals  will  affirm  a  decision 
rejecting  an  oil  and  gas  lease  offer  because  of 
important  geological  features  in  the  lands  sought  where 
the  record  supports  the  need  to  protect  the  resource 
and  the  offeror  fails  to  indicate  how  leasing  would  be 
compatible  with  protection. 

The  Board  of  Land  Appeals  will  affirm  a  decision 
requiring  execution  of  a  no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.   Where  the 
case  record  does  not  contain  an  adequate  explanation 


where  a  programmatic  environmental  impact  state- 
ment (EIS)  has  been  completed  and  this  has  been  sup- 
plemented by  a  site-specific  environmental  analysis 
concerning  the  impacts,  mitigating  measures,  and  al- 
ternatives for  a  specified  timber  sale,  the  law  does 
not  require  preparation  of  an  individual  EIS  for  the 
timber  sale  in  the  absence  of  a  material  change  in 
circumstances  or  departure  from  policy  covered  in  the 
overall  EIS. 

Preserve  Our  Scenic  Environment.  17  IBLA  276  (Bay  15, 
1980) 


Where  it  is  implicit  in  an  administrative  deci- 
sion that  a  proposed  action  is  not  a  major  Federal 
action  which  will  significantly  affect  the  quality  of 
the  human  environment,  so  that  no  environmental  impact 
statement  need  be  filed,  that  decision  will  be  affirmed 
on  review  if  it  appears  to  have  been  made  by  an  autho- 
rized officer,  in  good  faith,  based  upon  a  proper  and 
sufficient  environmental  analysis  record  compiled  in 
accordance  with  established  procedures,  and  is  the  rea- 
sonable result  of  his  study  of  such  record. 

James_Ia_Thomp.son ,  51  IELA  154  (Hov.  26,  1980) 


BLB's  incorporation  into  its  western  Oregon  forest 
management  planning  process  of  Northern  Spotted  Owl 
conservation  guidelines,  developed  by  a  State-Federal 
interagency  task  force,  is  not  a  major  Federal  action 
requiring  a  regional  environmental  impact  statement 
where  the  spotted  owls  and  the  preservation  of  their 
habitat  are  significant  considerations  in  existing  sus- 
tained yield  unit  environmental  impact  statements. 


Matronal  wildlife  Federation  et  al. 
(Feb.  25,  1982) 


62  IBLA  73 


A  decision  to  implement  a  vegetative  management 
program  will  be  affirmed  where  it  is  based  on  an  envi- 
ronmental assessment  which  reflects  an  evaluation  of 
the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment. 

Dolores  M.  Lisman.  67  IBLA  72  (Sept.  10,  1982) 
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EfVIBONBENTAL  QUALITY — Continoed 

EHVIROSBE11TAL  STAT EBBHTS-- Con tinued 

A  decision'  to  implement  a  vegetative  management 
program  will  be  affiraed  insofar  as  it  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment.   However,  to  the 
extent  the  record  does  not  show  that  a  salient  aspect 
of  the  program  has  been  assessed,  and  that  aspect  falls 
within  the  scope  of  the  Board's  jurisdiction,  it  may 
not  be  implemented  until  an  adequate  analysis  of  all 
relevant  factors  has  been  prepared. 


SOCATS  et  al.  (On  Reconsideration) 
1983) 


72  IBLA  9  (Apr.  U, 


Hhere  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer in  good  faith,  based  upon  a  proper  and  sufficient 
record  compiled  in  accordance  with  established  environ- 
mental analysis  procedures,  and  is  the  reasonable 
result  of  the  study  of  such  record. 

Southwest  Resource .Council,  Inc..  National  S  Arizona 
ujJdiiie_Federatigns,~73  IBLA  39  (Hay  11,  1983) 


where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  on  a  proper  and  sufficient 
environmental  analysis  compiled  according  to  estab- 
lished procedures,  and  is  the  reasonable  conclusion 
from  such  record. 

Colorado  Open  Space  Council.  73  IBLA  226  (Hay  31,  1983) 


Protest  to  a  decision  to  implement  a  management 
and/or  control  program  for  black-tailed  prairie  dogs 
is  properly  denied  where  the  decision  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  sufficient  to  support  an 
informed  judgment. 

De fend ers_of_ Wildlife,  79  IBLA  62  (Feb.  13,  198U) 


EHVIB0HHB1ITAL  QOALITI—Continued 

EiVIROHHEmTAL  STATEMENTS — Continued 

factors:   (1)  whether  obtaining  more  detailed  useful 
information  is  "meaningfully  possible"  at  the  time  when 
the  environmental  impact  statement  for  an  earlier  stage 
is  prepared,  and  (2)  how  important  it  is  to  have  the 
additional  information  at  an  earlier  stage  in  determin- 
ing whether  or  not  to  proceed  with  the  project. 

Hhere  a  multistage  project  can  be  modified  or 
changed  in  the  future  to  minimize  or  eliminate  environ- 
mental hazards  disclosed  as  a  result  of  information  not 
presently  available,  and  where  the  Government  reserves 
the  power  to  make  such  modification  or  change  there- 
after, deferment  of  analysis  of  that  unavailable 
information  does  not  violate  the  National  Environmental 
Policy  Act. 

When  a  proposed  action  is  a  critical  agency  deci- 
sion which  will  result  in  irreversible  and  irretriev- 
able commitments  of  resources  to  an  action  which  will 
produce  a  significant  impact  on  the  environment,  an 
environmental  impact  statement  is  required. 


Sierra  Club.  The  Bono  Lake  Committee, 
(Bar.  1,  1984) 


79  IBLA  240 


A  determination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes 
environmental  problems  have  been  considered,  relevant 
areas  of  environmental  concern  have  been  identified, 
and  the  determination  is  reasonable. 

Utah  Wilderness  Ass'n.  80  IBLA  6a  (Bar.  30,  1980) 

91  I.D.  165 
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Sierra  Club  et  al.  (On  Judicial  Remand)  .  80  IBLA  2  51 
(Bay  2,  198U) 


Where  the  Bureau  of  Land  Banagement  assesses  the 
cumulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a  wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
environmental  assessment  of  the  cumulative  impacts 
is  not  premature. 

Animal  Protection  Institute  of  America,  Sierra  Club, 
£°I°Lado_Open_St>ace_Co unc il ,  79  IBLA  94  (Feb.  17, 
1984)  91  I.D.  115 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  an  environmental  impact  statement 
need  not  be  filed,  that  decision  will  be  affirmed  on 
review  if  it  appears  to  be  the  reasonable  conclusion 
of  a  proper  and  sufficient  environmental  analysis  com- 
piled according  to  established  procedures  and  it  was 
made  by  an  authorized  officer,  in  good  faith,  based 
upon  such  record. 


United  States  v.  Albert  O.Husman  et  a 1^ , 
(June  8,  1984) 


il  IBLA  271 


The  National  Environmental  Policy  Act  of  1969, 
12  D.S.C.  «  4332  (2)  (C)   (1976),  requires  preparation  of 
an  environmental  impact  statement  whenever  a  proposed 
major  Federal  action  will  significantly  affect  the 
quality  of  the  human  environment. 

The  test  for  determining  the  extent  to  which  treat- 
ment of  a  subject  in  an  environmental  impact  statement 
for  a  multistage  project  may  be  deferred  depends  on  two 


A  decision  to  implement  a  vegetative  management 
program  with  herbicide  spraying  will  be  reversed  where 
it  is  based  on  an  environmental  assessment  which  fails 
to  include  a  "worst  case"  evaluation  of  the  environ- 
mental impacts  of  the  proposed  program,  and  where  the 
record  fails  to  document  effects  upon  the  environment 
of  the  proposed  spraying  program. 

Save  Our  ecosystems.  Inc. .  81  IBLA  326  (June  19,  198a) 
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ENVIRONMENTAL  QUALITY — Continued 

ENVIRONMENTAL  STATEMENTS — Continued 

A  decision  to  utilize  the  herbicide  2,a-D  in  a 
vegetation  management  prograa  will  be  vacated  where  it 
is  based  on  an  environaental  assessment  which  lacks 
a  worst  case  analysis  and  the  record  discloses  uncer- 
tainty as  to  the  effect  of  the  herbicide  on  the  human 
environment . 

Sierra  Club,  Grand  Canyon  Chapter,  Arizona,  81  IBLA 
352  (June  25,  1984) 


ENVIRONMENTAL  pUALITY— Continued 

ENVIRONMENTAL  STATBHENTS — Continued 

impacts,  mitigating  measures,  and  alternatives  for 
specified  spraying  projects,  which  form  the  basis  for 
a  final  decision  to  use  herbicides,  including  2,4-D, 
the  environmental  assessment  oust  also  contain  a  worst 
case  analysis  pursuant  to  40  CFR  1502.22. 

Save  Our  ecosystems.  Inc..  84  IBLA  82  (Dec.  5,  1984) 


A  decision  to  utilize  herbicides  including  2,4-D 
in  a  vegetation  management  program  will  be  vacated 
where  it  is  based  on  an  environmental  assessment  which 
lacks  a  worst  case  analysis  and  the  record  discloses 
uncertainty  regarding  the  effect  of  the  herbicides  on 
the  human  environment. 

Although  a  worst  case  analysis  may  be  performed 
in  the  context  of  an  environmental  assessment  prepared 
to  supplement  a  programmatic  environmental  impact 
statement,  the  environmental  assessment  becomes  the 
functional  equivalent  of  an  environaental  impact 
statement  and  the  miniaua  U5-day  comment  period  for  a 
draft  environmental  iapact  statement  is  applicable. 

Appleqate  Citizens  Opposed  to  Toiic  Sprays (ACOTS) , 

Southern  Oregon  Citizens  Against  Toxic  Sprays  (SOCATS) . 
81  IBLA  398  (June  29,  198a) 


Denial  of  a  protest  of  a  determination  to  proceed 
with  a  private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  to  support 
an  informed  judgment. 
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National  Wildlife  Federation.  82  IBLA  303  (Sept.  5, 
1984) 


HERBICIDES 

A  decision  to  iaplement  a  vegetative  management 
program  with  herbicide  spraying  will  be  reversed  where 
it  is  based  on  an  environmental  assessment  which  fails 
to  include  a  "worst  case"  evaluation  of  the  environ- 
mental iapacts  of  the  proposed  program,  and  where  the 
record  fails  to  document  effects  upon  the  environment 
of  the  proposed  spraying  program. 

Save  Our  gcoSystems.  Inc..  81  IBLA  326  (June  19,  1984) 


A  decision  to  utilize  the  herbicide  2,4-D  in  a 
vegetation  management  program  will  be  vacated  where  it 
is  based  on  an  environmental  assessment  which  lacks 
a  worst  case  analysis  and  the  record  discloses  uncer- 
tainty as  to  the  effect  of  the  herbicide  on  the  human 
environment. 

Sierra  Club,  Grand  Canyon  Chapter,, Arizona.  81  IBLA 

352~ljune_257~1984) 


A  decision  to  utilize  herbicides  including  2,a-c 
in  a  vegetation  management  program  will  be  vacated 
where  it  is  based  on  an  environmental  assessment  which 
lacks  a  worst  case  analysis  and  the  record  discloses 
uncertainty  regarding  the  effect  of  the  herbicides  on 
the  human  environment. 

Although  a  worst  case  analysis  may  be  performed 
in  the  context  of  an  environmental  assessment  prepared 
to  supplement  a  programmatic  environmental  impact 
statement,  the  environaental  assessaent  becomes  the 
functional  equivalent  of  an  environaental  impact 
statement  and  the  ainimua  45-day  comment  period  for  a 
draft  environaental  iapact  statement  is  applicable. 

Applegate  Citizens  Opposed  to  Toxic  Sprays (ACOTS) , 

Southern  Creqon  Citizens  Against  Toxic  Sprays (S0CATS]_ , 

81  IELA  398  (June  297~1984) 


A  management  plan  decision  for  the  Yaquina  Head 
Outstanding  Natural  Area  implementing  actions  to  remove 
various  structures  and  develop  a  visitors  center  and  to 
impose  restrictions  on  hang  gliding  will  be  affirmed  on 
appeal  where  the  decision  is  based  on  an  environmental 
assessment  which  reflects  an  evaluation  of  reasonable 
alternatives  and  is  sufficient  to  support  an  informed 
judgment.   Such  a  determination  may  not  be  overcoae  by 
a  mere  difference  of  opinion. 


Oregon  Shores  Conservation  Coalition. 
83  IBLA  1  (Sept.  17,  1984) 


Bruce  Haugh , 


A  decision  to  implement  a  vegetative  management 
program  affecting  rights-of-way  including  application 
of  the  herbicide  2,4-D  will  be  vacated  where  it  is 
based  upon  an  environmental  analysis  which  does  not 
include  a  worst  case  analysis  as  required  by  40  CFR 
1502.22,  and  which  fails  to  document  possible  effects 
of  proposed  spraying  upon  the  human  environment. 

Where  a  programmatic  environmental  iapact  state- 
ment has  been  completed  and  has  been  supplemented  by  a 
site-specific  environmental  assessment  discussing  the 


A  decision  to  iaplement  a  vegetative  management 
program  affecting  rights-of-way  including  application 
of  the  herbicide  2,4-D  will  be  vacated  where  it  is 
based  upon  an  environmental  analysis  which  does  not 
include  a  worst  case  analysis  as  required  by  40  CFR 
1502.22,  and  which  fails  to  document  possible  effects 
of  proposed  spraying  upon  the  human  environment. 

Where  a  programmatic  environaental  impact  state- 
ment has  been  coapleted  and  has  been  supplemented  by  a 
site-specific  environmental  assessment  discussing  the 
iapacts,  mitigating  measures,  and  alternatives  for 
specified  spraying  projects,  which  form  the  basis  for 
a  final  decision  to  use  herbicides,  including  2,4-D, 
the  environmental  assessment  aust  also  contain  a  worst 
case  analysis  pursuant  to  U0  CFR  1502.22. 

Sa ve_Our_ecoSv.s teas^Inc . ,  84  IBLA  82  (Dec.  5,  1984) 
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EgUAL  ACCESS  TO  JUSTICE  ACT 

GENERALLY 

Although  the  Equal  Access  to  Justice  Act,  5  D.S.C. 
i    504  (1982) ,  may  be  characterized  as  a  remedial  stat- 
ute, this  does  not  support  the  proposition  that  it 
should  be  construed  liberally.   Every  waiver  of 
sovereign  immunity  is  remedial,  and  statutes  waiving 
sovereign  immunity  such  as  the  Equal  Access  to  Justice 
Act  must  be  strictly  construed. 

An  award  of  attorney's  fees  under  the  Equal  Access 
to  Justice  Act,  5  D.S.C.  «  504  (1982),  is  properly 
denied  when  the  applicant  is  a  corporation  which  fails 
to  demonstrate  that  its  net  worth  combined  with  that  of 
its  affiliates  is  not  more  than  $5  million. 

An  application  for  an  award  of  attorney's  fees 
under  the  Equal  Access  to  Justice  Act,  5  U.S.C.  4  504 
(1982) ,  is  properly  denied  when  special  circumstances 
make  an  award  unjust.   An  award  is  unjust  when  19  per- 
cent of  the  applicant  corf oration • s  stock  is  held  by 
one  of  the  nation's  largest  companies  which  shares  the 
production  and  operating  costs  with  the  majority  share- 
holder in  proportion  to  its  percentage  share  of  owner- 
ship. 
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IM!  i_i  £  C  ES  S_  T  C_  J  OST I  ______ — Continued 

APPLICATION 

Hhen  a  decision  disposing  of  the  issues  on  appeal 
is  entered,  tut  the  Board  retains  jurisdiction  to 
review  the  response  to  its  decision,  an  application 
for  attorney's  fees  under  the  Equal  Access  to  Justice 
Act,  filed  before  the  entrance  of  a  decision  or  order 
finally  concluding  the  litigation,  may  be  (1)  dismissed 
without  prejudice  as  premature,  (2)  stayed  until  the 
completion  of  all  proceedings,  or  (3)  decided  with  an 
opportunity  for  additional  action  in  accordance  with 
the  decision  following  completion  of  all  proceedings. 

In  re  Attorney's  Fees  Request  of  DNA — People's  Legal 
JLer_vic_i__I___ ,  11  IBIA~285  (Sept.~9,  1983) 

90  I.D.  389 


AWARDS 

£E°  ppnp  representation  and  representation  by  a 
legal  services  organization  do  not  constitute  "special 
circumstances"  within  the  meaning  of  5  D.S.C. 
5  504(a)  (1)  (Supp.  V  1981)  so  as  to  make  an  award  of 
attorney's  fees  under  the  Equal  Access  to  Justice  Act 
unjust. 

An  award  of  attorney's  fees  under  the  Equal  Access 
to  Justice  Act  may  include  compensation  for  work  per- 
formed before  Oct.  1,  1981,  the  effective  date  of  the 
Act. 

In  re  Attorney's  Fees  Request  of  pNA--People' s  Legal 
Services.t_.Inc..  ,  11  IBIA  285  (Sept.  97  1983) 

90  I.D.  389 


Ka_cee__entonite_Cor__,  79  IBLA  182  (Feb.  28,  1984) 

91  I.D.  138 


J£fiIl!!LI_!j;  JUDICATION 
GENERALLY 


ADVERSARY  ADJUDICATION 

The  Equal  Access  to  Justice  Act  clearly  provides 
that  the  position  of  the  United  States  in  an  adversary 
adjudication  need  not  be  presented  by  legal  counsel. 
The  Government's  position  is  represented  if  other 
Government  employees  take  an  active  adversarial  role  in 
the  case. 

Under  43  CFR  4.603(a)   (48  FR  17596  (Apr.  25, 
1983)),  the  Department  of  the  Interior  has  excluded 
from  coverage  under  the  Equal  Access  to  Justice  Act  all 
adversary  adjudications  conducted  by  the  Department 
except  those  that  are  specifically  required  by  a 
statute. 

In  re  Attorney's  Fees  Request  of  DNA — People's  Legal 
I§I__ies___nc_7  11  IBIA  285  (Sept.  9,  1983) 

90  I.D.  389 


Under  5  U.S.C.  »  504  (1982)  and  43  CFR  4.603, 
48  FR  17596  (Apr.  25,  1983),  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5  U.S.C.  «  554  (1982).   Because  there 
is  no  statutory  requirement  that  a  mining  claim  contest 
be  conducted  under  5  D.S.C.  s  554  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

£aicee__en_onite  Cor__,  79  IBLA  182  (Feb.  28,  1984) 

91  I.D.  138 
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Sjel_n_  Alexander,  45  IBLA  28  (Jan.  14,  1980) 


where  a  State  Office  rejects  a  Native  allotment 
application  because  it  was  not  timely  filed  and  did  not 
have  the  required  certification  and  land  description, 
and  where  it  is  shown  such  deficiencies  were  beyond 
applicant's  control,  the  case  will  be  remanded  to  the 
State  Office  to  allow  60  days  for  the  deficiencies  to 
be  cured,  and  for  the  State  Office,  if  it  finds  sub- 
stantial compliance  with  the  law,  to  apply  doctrine  of 
equitable  adjudication  and  then  to  accept  the  applica- 
tion with  the  late  filing,  proper  certification,  and 
amended  land  description,  all  else  being  regular. 

fierber t_ Her rma nn ,  45  IBLA  43  (Jan.  14,  1980) 
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I^IIA6LE_  ADJUDICATION — Continued 
GENERALLY — Continued 


Where  over  the  course  of  several  decades  patented 
land  has  been  conveyed  according  to  the  description  in 
the  patent  by  willing  buyers  and  sellers  in  "ari's 
length"  transactions,  the  subsequent  grantees  of  the 
original  entrymen  had  a  duty  to  identify  the  land  that 
they  were  purchasing,  and  the  Government  will  not  amend 
the  patent  to  substitute  other  public  land  siiply  be- 
cause the  present  owner  believes,  or  even  proves,  that 
certain  of  the  land  settled  by  the  original  entryman 
was  misdescribed  by  him,  absent  any  showing  of  a  basis 
for  equitable  relief. 

George  Val  Snow,  <46  IBLA  101  (Feb.  29,  1980) 


Equitable  adjudication  cannot  be  properly  invoked 
on  behalf  of  an  appellant  who  has  no  interest  in  the 
entry  subject  to  the  proposed  adjudication. 

Hary  Olympic,  U7  IBLA  58  (Apr.  1U,  1980) 


No  decision  of  any  Federal  court,  or  any  formal 
decision  or  Instruction  issued  by  the  Department  of  the 
Interior  has  ever  purported  to  hold  that  a  mining  claim- 
ant is  not  required  under  30  U.S.C.  «  28  (1976)  to  per- 
form annual  assessment  work.   Relevant  court  decisions 
deal  not  with  the  question  whether  oil  shale  claimants 
are  required  to  comply  with  the  provisions  of  sec.  28, 
but  whether  the  United  States  is  a  beneficiary  of  a 
failure  to  perform  the  assessment  work,  and  such 
decisions  expressly  note  that  a  mining  claimant  is 
required  to  perform  labor  of  $100  annually  for  each 
claim. 

The  defense  of  laches  is  not  available  against  the 
Government  in  cases  involving  public  lands.   Even  were 
laches  determined  to  be  an  available  defense,  it  would 
clearly  be  circumscribed  by  the  same  limitations  sur- 
rounding the  doctrine  of  estoppel. 

Dnited  States  v.  Catlin  Bohae  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v.  Aidabelle  Brown 
et_ali#  148  IBLA  267  (June  30,  1980)  87  I.d7_2UB 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer-  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a  State  Office  of  BLB,  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLB  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Donald_Wi_Cg2eri_Fred_Li_Enalei_dib^i_Resourc^^erjice 

Co^x_Inc^ (Appellants)  ;  Alfred  L.  Easterday,  Bureau  of 

La nd_Han augment L2§§E2fid_ents) (On  Judicial  Remand)  , 

50  IBLA  306~(0ct.  1U,~1980) 

Di_Ri_Weedgni_Jrix_et_ali,  51  IBLA  378  (Dec.  31,  1980) 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLM  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  bad  both 
constructive  and  actual  knowledge  that  the  ELH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

Home_Petroleum_Cor£A_et_alj.,  51  IBLA  19<4  (Apr.  23, 
1981)"  88  I.E.  1479 

i!iL?2ur_G ,_Desens_et_al . ,  5<4  IBLA  271  (Apr.  28,  1981) 

l2bSll_Ii_BeiiED a£_«l_ aii »  55  IBLA  200  (June  16,  1981) 

Resource  Service  Co.,  Inc.,  Grace  K,  Greco,  55  IBLA 
3<43  "(June  26,~l981) 

Woods  Petroleum  CorpT  et^l^,  55  IBLA  348  (June  26, 
1981) 

I2°jd_0._Lochner,  56  IBLA  271  (July  28,  1981) 

Gordon  J.  Lindsay, Resource  Service_Co.x_Inc^ ,  6<4  IBLA 

279  ljune  U~,    1982) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer,  or  canceling  a  lease  issued 
pursuant  thereto,  because  the  offeror  allegedly  relied 
on  the  acceptance  by  employees  in  a  BLB  state  office  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLB  state  office  employ- 
ees are  subordinate  personnel  and  that  their  decisions 
are  subject  to  reversal  on  review  at  the  Secretarial 
level . 

In£ico_fiil_Coi_et_al. ,  5U  IBLA  260  (Apr.  28,  1981) 


Equitable  adjudication  of  an  application  to  pur- 
chase a  trade  manufacturing  site  claim  filed  at  least 
12  years  after  the  land  has  been  withdrawn  must  be 
denied  as  substantial  compliance  with  the  law  has  not 
been  made  where  neither  occupancy  of  the  site  prior  to 
the  withdrawal  nor  after  the  withdrawal  could  validly 
be  considered  under  the  law. 

Stuart  Grant  Ramstad.  55  IBLA  223  (June  18,  1981) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  ELB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  secretarial  level.   Such  reversal  upon  Departmental 
review  does  not  constitute  retrospective  application  of 
a  new  rule. 

Richard  Ex  BcDonald,  Resource, Service  Coix  Inc. , 
56~IELA~l2~(June  30,  198l7 


United  States_vi_Leo_pi_Jackson_et_ali,  53  IBLA  289 
(Bar?  2<4.  1981)"" 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  ELB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  ELB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
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GENERALLY  —  Continued 

the  Secretarial  level,  and  where  there  was  no  affirma- 
tive misconduct  by  BLH  employees. 

Algx  Sachen,  Resource  Service  Co..  Inc.,  5b  IBLA  116 
(July  16,  1981)" 

Nancy  L.  Stewart.  Resource  Service  Co.,  Inc.,  56  IBLA 
122~(July  16,  19B1) 

Jack  Zuckerman  et  al. ,  56  IBLA  193  (July  22,  19B1) 

Robert  Semanko.  Wary  L.  Hollebon,  Resource  Service  Co., 
IncTT  5B  IBLA  310  (Oct.  19,~1981) 


12iiIliBLE_ADJUCICATI0N — Continued 

GENERALLY — Continued 

Where  the  claimant  of  a  trade  and  manufacturing 
site  substantially  complies  with  the  requirements  of 
the  Act  of  Bay  1«,  1898,  as  amended,  «3  U.S.C. 
4*  687a-687a-6  (1982),  and  regulations  promulgated 
pursuant  to  that  Act,  equitable  adjudication  may  be 
invoked,  however,  where  a  claimant  fails  to  comply 
with  a  requirement  which  is  unrelated  to  the  Act  of 
May  1"4,  1898,  and  is  jurisdictional  in  nature, 
equitable  adjudication  cannot  properly  be  invoked. 

Donna_J._Baidtlow,  82  IBLA  2«7  (Aug.  28,  198U) 


SDBSTANTIAL  CCBPLIANCE 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  material  fact  upon  which  a  person  was  led 
to  rely  to  bis  or  her  ultimate  detriment. 

*££ee_  Jones_e  t_a  lj. ,  61  IBLA  1U9  (Jan.  18,  1982) 


where  a  Native  allotment  applicant  has  not  estab- 
lished use  and  occupancy  of  the  lands  identified  in 
his  or  her  allotment  application,  the  applicant  has  not 
substantially  complied  with  the  Alaska  Native  Allotment 
Act  and  equitable  adjudication  under  U3  CFR  1871.1-1 
cannot  be  properly  invoked. 

l£II_OiY.iEic..  "7  IBLA  58  (Apr.  1U,  1980) 


The  Department  is  not  barred  by  the  equitable  doc- 
trines of  laches  or  waiver  from  declaring  oil  shale 
placer  mining  claims  null  and  void,  since,  until  patent 
issues,  it  has  the  power  and  duty  to  invalidate  adverse 
interests  in  public  lands  as  required  by  governing  laws. 


__________ t es  v 

(Oct.  21,  1982)' 


Weber  Oil  Co.  et  al. 


68  IBLA  37 
89  I.D. 


538 


Equitable  adjudication  of  an  application  to  pur- 
chase a  trade  manufacturing  site  claim  filed  at  least 
12  years  after  the  land  has  been  withdrawn  must  be 
denied  as  substantial  compliance  with  the  law  has  not 
been  made  where  neither  occupancy  of  the  site  prior  to 
the  withdrawal  nor  after  the  withdrawal  could  validly 
be  considered  under  the  law. 

Stuart_Grant_Ramstad,  55  IBLA  223  (June  18,  1981) 


Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  this  repeal  was  made  expressly  subject  to  any 
existing  "land  use  right  or  authorization,"  including  a 
vested  contractual  equitable  property  right.   Thus,  the 
repeal  of  the  former  by  the  latter  did  not  remove  the 
Department's  authority  to  meet  its  ministerial  duty  to 
pass  legal  title  where  a  binding  contract  to  do  so  had 
been  created  prior  to  the  enactment  of  FLPHA. 

Chester  F. i Dawson,  73  IBLA  27  (Hay  9,  1983) 


Equitable  adjudication  may  be  invoked  to  permit 
consideration  of  a  homesite  purchase  application  that 
was  not  filed  within  the  time  required,  where  substan- 
tial compliance  with  the  law  has  been  made  and  valid 
existing  rights  were  established  before  the  land  was 
withdrawn  by  Public  Land  Order  5118. 

Larry  L.  Lowenstein.  57  IBLA  95  (Aug.  25,  1981) 


The  Department  is  not  estopped  from  contesting  the 
validity  of  a  mining  claim  on  a  charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  «  28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impunity 
and  still  demand  the  benefits  of  the  General  (lining  Law. 

United  States  v.  Energy  Resources  Technology  Land.  Inc., 
_t_al_7  7U  IBLA  117  (June  30,  1983) 


Where  the  claimant  of  a  trade  and  manufacturing 
site  substantially  complies  with  the  requirements  of 
the  Act  of  Hay  1U,  1898,  as  amended,  U3  U.S.C. 
$4  687a-687a-6  (1982),  and  regulations  promulgated 
pursuant  to  that  Act,  equitable  adjudication  may  te 
invoked,  however,  where  a  claimant  fails  to  ccmrly 
with  a  requirement  which  is  unrelated  to  the  Act  of 
Bay  1U,  1898,  and  is  jurisdictional  in  nature, 
equitable  adjudication  cannot  properly  be  invoked. 

fionna_J_._Wai.dt low,  82  IBLA  2M7  (Aug.  28,  198U) 


Where  a  stranger  to  the  original  patentee  acquires 
a  certain,  specific  tract  of  land  through  mesne  con- 
veyances and  then  seeks  to  have  the  patent  amended  so 
that  he  can  acquire  other  land  instead,  he  must  demon- 
strate first  that  there  was  an  error  in  the  patent's 
land  description  and,  second,  that  he  is  deserving 
as  a  matter  of  equity  and  justice  to  be  granted  that 
which  was  actually  earned  by  the  original  patentee. 

2§2E3e___l_Snow__0n_Judicial_Re_a_d_,  79  IBLA  261 
(Bar.  7,  1985) 


ESTOPPEL 

The  general  rule  is  that  reliance  on  erroneous  or 
incomplete  information  provided  by  Federal  employees 
cannot  create  any  rights  not  authorized  by  law. 

Estoppel  is  available  as  a  defense  against  the 
Government  if  the  Government's  wrongful  conduct  threat- 
ens to  work  a  serious  injustice  and  if  the  public's 
interest  would  not  be  unduly  damaged  by  the  imposition 
of  estoppel. 

Estoppel  of  the  Government  is  an  extraordinary 
remedy,  especially  as  it  relates  to  public  lands, 
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ESTOPPEL — Continued 

and  is  to  be  applied  with  the  greatest  care  and 
circumspection. 

fi2i*I_fia££is .  "5  IBLA  87  (Jan.  17,  1980) 


The  general  rule  is  that  reliance  on  erroneous  or 
incomplete  information  provided  by  Federal  enployees 
cannot  create  any  rights  not  authorized  by  law. 

£§n _________ t ter_ ,  45  IBLA  219  (Jan.  31,  1980) 

Barkoj _______ o w_Le wis ,  46  IBLi  257  (Bar.  27,  1980) 


The  elements  of  an  estoppel  are  the  following: 
(1)  The  party  to  be  estopped  must  know  the  facts;  (2) 
he  Bust  intend  that  his  conduct  shall  be  acted  on  or 
aust  so  act  that  the  party  asserting  the  estoppel  has  a 
right  to  believe  it  is  so  intended;  (3)  the  latter  Bust 
be  ignorant  of  the  true  facts;  and  (1)  he  Bust  rely  on 
the  foraer's  conduct  to  his  injury. 

Estoppel  of  the  Governaent  is  an  extraordinary 
reaedy,  especially  as  it  relates  to  public  lands, 
and  is  to  be  applied  with  the  greatest  care  and 
cir cua spec t ion. 

State  of  Alaska.  46  IBLA  12  (Feb.  20,  1980) 

Bert  N.  Saith.  Paul  Saith  v.  Bureau  of  Land  Hanaqe- 
aentT  "8  IBLA  385  (July  11,  19807~" 


The  general  rule  is  that  reliance  on  erroneous  or 
incoaplete  infornation  provided  by  Federal  eaployees 
cannot  create  any  rights  not  authorized  by  law. 

The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  done  what 
the  law  does  not  sanction  or  perait. 

Darrell  P.  Biggs.  Karen  Sue  Biggs.  46  IBLA  132 
(Mar.  19,  1980) 

George  W. i Burphy,  48  IBLA  123  (Hay  30,  1980) 


The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangeaent  or  agreement  to  do  or  cause  to  be  done  what 
the  law  does  not  sanction  or  permit. 

Dorothea  B.  Taylor,  Robert  Taylor,  46  IBLA  198 
Tiar.  24,  1980) 


Beliance  on  erroneous  or  incoaplete  inforaation 
provided  by  Federal  eaployees  cannot  create  any  rights 
not  authorized  by  law. 

Nevada  Pacific  Co..  Inc..  46  IBLA  208  (Bar.  24,  1980) 

H>2»as_Iaaaait.  "6  IBL*  350  (Apr.  8,  1980) 

Tim  Anderson.  47  IBLA  348  (Bay  21,  1980) 

!°.b£Ei  "-,  Biller.  .Barjorie  Eipper  Wilier.  51  IBLA 
364  (Dec.  29,  1980) 

Alex  Pinkhaa,  Bary  Anne  Pinkhaa.  52  IBLA  149  (Jan.  16, 
1981) 

L_n__Kei_h>  53  IBL»  192  (Bar.  17,  1981)      88  I.D.  369 
Harriet._C_j._S  haft  el ,  79  IBLA  228  (Feb.  29,  1984) 


ESTOPPEL — Continued 

A  party  seeking  to  estop  the  Office  of  Surface 
Hining  Reclamation  and  Enforcement  from  asserting  that 
the  party  did  not  have  a  saall  operator  exemption  for  a 
particular  permit  aust  clearly  demonstrate  its  entitle- 
ment to  the  estoppel. 

Danjel. Bros.  Coal  Co.,  2  IBSBA  45  (Apr.  10,  1980) 

87  I.e.  138 


Beliance  on  incoaplete  records  maintained  by 
Federal  land  offices  cannot  confer  upon  a  hardrock 
prospecting  permittee  any  rights  in  derogation  of  a 
prior  permittee. 

ASABCO.  Inc..  47  IBLA  14  (Apr.  11,  1980) 


Beliance  upon  erroneous  advice  or  incomplete 
inforaation  provided  by  BLfl  employees  cannot  relieve 
the  owner  of  a  mining  claim  of  an  obligation  imposed 
on  hia  by  statute  or  relieve  his  of  the  consequences 
iaposed  by  a  statute  for  his  failure  to  coaply  with 
its  requireaents. 

Alva  F.  Rockwell  and  Alva  A.  Rockwell.  47  IELA  272 
(Hay" 137" 19 80) 

Darlene  Y.Hayaes  et_al_.  49  IBLA  243  (Aug.  18,  1980) 


Estoppel  will  not  lie  where  assertedly  aisleading 
advice  is  tiaely  rebutted  by  the  adoption  of  a  regula- 
tion clarifying  the  advice  given. 

Alice  B.  Deetz.  48  IBLA  59  (Hay  29,  1980) 


No  decision  of  any  Federal  court,  or  any  formal 
decision  or  Instruction  issued  by  the  Department  of  the 
Interior  has  ever  purported  to  hold  that  a  mining  claim- 
ant is  not  required  under  30  U.S.C.  i    28  (1976)  to  per- 
fora  annual  assessment  work.   Belevant  court  decisions 
deal  not  with  the  question  whether  oil  shale  claimants 
are  required  to  coaply  with  the  provisions  of  sec.  28, 
but  whether  the  Dnited  States  is  a  beneficiary  of  a 
failure  to  perfora  the  assessment  work,  and  such 
decisions  expressly  note  that  a  mining  claimant  is 
required  to  perform  labor  of  $100  annually  for  each 
claia. 

Dnited  States  v.  Catlin  Bohae  et  al..  Onited  States  v. 
Exxon  Corp.  et  al.,  United  States  v.  Aidatelle  Erown 
et  al..  48  IELA  267  (June  30,  1980)         ~87  I.D.  248 


Estoppel  will  not  lie  where  assertedly  aisleading 
advice  is  tiaely  rebutted  by  regulations  clarifying 
the  advice  given. 

Clayton  H.  Bead,  Gerald  A.  Hyres.  49  IBLA  271 
(Aug.  18.  1980) 


The  general  rule  is  that  reliance  upon  erroneous 
or  incoaplete  inforaation  or  opinions  provided  by  any 
officer,  agent,  or  eaployee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

Ener___Tra_U___Inc_,  50  IBLA  9  (Sept.  5,  1980) 

Fal" Jia_B __________ ,  53  IBLA  89  (Bar.  2,  1981) 

*<l2b__0il___Gas_Co___ ,  73  IBLA  263  (June  7,  1983) 

!;I!S_Associat_s__I_c.,  74  IBLA  192  (July  18,  1983) 

Stephen  g.  Thom.spn,  84  IBLA  146  (Dec.  12,  1984) 
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ESTOPPEL — Continued 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a  State  Office  of  BLH,  of 
a  plan  designed  by  the  offeror  to  reiove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLH  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Do°ald_W.  Coyer,  Fred  L.  Enqle.  d.b.a.  Resource  Service 

Coix3lnCj (Appellants)  ;  Alfred  L.  Easterday,  Bureau  of 

Land  Management (Respondents}. (On  Judicial  Remand)  . 

50  IBLA  306  (Oct.'ll,  1980) 

Di_R-_leedon_1_JriX_e t_al.. ,  SI  IBLA  378  (Dec.  31,  1980) 


ESTOPPEL — Continued 

The  Departnent  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination.   The  erroneous  acceptance  of 
rental  payment  a  year  later  cannot  create  such  author- 
ity nor  estop  the  the  Government  from  regarding  the 
lease  as  having  terminated. 

Jack  J.  Grynterg.  53  IBLA  165  (Bar.  12,  1981) 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Fr^dericJs_Hi_I^rson_v._State_of_Utah,  50  IBLA  382 
7oct~22,  1980)  ~" 

Simon_A._Rife,  56  IBLA  378  (Aug.  3,  1981) 

James  H.  Tibbals,  Janet  D.  Tibbals.  58  IBLA  12 
Tlept.  177  198l7 

S tai_Minina_Co. •    62  IBLA  166  (Bar.  8,  1982) 

Gerard  C.  Barrows.  71  IBLA  262  (Bar.  22,  1983) 

if §E£efi_ii_iicobs ,  71  IBLA  385  (Bar.  29,  1983) 

Aljson_A_._AllisonA_James  fii_Allison_III,  72  IBLA  333 
7Ipr.  29,  1983) 

Lone  Star  Steel  Co.,  79  IBLA  315  (Bar.  22,  1981) 

Y.ikina_Resources_Cor £i ,  80  IBLA  215  (Apr.  30,  1981) 

Roejue  River  .Outfitters  Ass'n,  83  IBLA  151  (Oct.  10, 
I98U) 


The  elements  of  an  estoppel  are  the  following: 
(1)  The  party  to  be  estopped  must  know  the  facts;  (2) 
he  must  intend  that  his  conduct  shall  be  acted  on  or 
must  so  act  that  the  party  asserting  the  estoppel  has 
right  to  believe  it  is  so  intended;  (3)  the  latter  must 
be  ignorant  of  the  true  facts;  and  (1)  he  must  rely  on 
the  former's  conduct  to  his  injury. 

Estoppel  of  the  Government  is  an  eitraordinary 
remedy,  especially  as  it  relates  to  public  lands, 
and  is  to  be  applied  with  the  greatest  care  and 
circumspection. 

£°£ ona do_Oi l_Cox ,  52  IBLA  308  (Feb.  10,  1981) 


United  States  v. 
(Bar.  2H,    1981) 


Leo  D.  Jackson  etal.,  53  IBLA  289 


Reliance  on  erroneous  information  provided  by  a 
Bureau  of  Land  flanagement  employee  cannot  relieve  the 
owner  of  an  unpatented  mining  claim  of  an  obligation 
imposed  by  statute,  or  create  rights  not  authorized 
by  law,  or  relieve  the  claimant  of  the  consequences 
imposed  by  statute  for  failure  to  comply  with  its 
requirements. 

Joh  n_  PI  u  1 1^_  Jr.ix.e  t_al.  ,  53  IBLA  313  (Bar.  25,  1981) 

ky.na n_H i n in^Cc^. ,  5U  IBLA  165  (Apr.  21,  1981) 

*£M t_ Fo r k_Bin i ng_Co_r ,  60  IBLA  370  (Dec.  22,  1981) 

Badison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 

Keith  E.  Ferrell,  67  IBLA  181  (Sept.  21,  1982) 


Recordation  of  an  unpatented  mining  claim  does 
not  render  valid  any  claim  which  would  not  otherwise 
be  valid  under  applicable  law.   Acceptance  by  BLH  of 
recordation  documents  does  not  constitute  a  recognition 
of  the  validity  of  the  claim  and  BLB  is  not  estopped  to 
declare  the  claim  null  and  void  where  it  was  located  on 
land  withdrawn  from  mining  location  at  the  time  of  the 
location. 

William  C.  Beiman.  Richard  H.  Edmondson.  51  IBLA  103 


(Apr.  15,  1981) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLH  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 


A  copy  of  a  document  is  not  considered  to  be  among 
the  number  filed  if  it  is  only  received  and  date- 
stamped  and  returned  to  an  applicant  as  evidence  of 
receipt.   Such  acknowledgement  of  receipt  by  Bureau  of 
Land  Management  personnel  does  not  constitute  a  deter- 
mination that  the  filing  was  complete  or  that  all  the 
documents  recited  in  the  cover  letter  were  included. 
BLH  is  not  required  to  retain  that  copy  of  the  document, 
contrary  to  an  applicant's  instructions,  in  order  to 
make  the  filing  complete. 

Bgi£2_lES£;a2i_In£i.  52  IBLA  369  (Feb.  19,  1981) 


fl°ie_Petroleum_Corj2i_et_ali,  51  IBLA  191  (Apr.  23, 
1981)  88  I.E.  179 

Wilbur  G.  pesens  et  al.,  51  IBLA  271  (Apr.  28,  1981) 

Robert  E.  Belknap  et  al.,  55  IBLA  200  (June  16,  1981) 

Resource  Service  Co.,  Inc,,  Grace. K.  Greco,  55  IBLA 
313  (Jane  267  1981)" 

Woods  Petroleum  Corp.  et  al..  55  IBLA  318  (June  26, 
1981)" 

Ii°2i_0i_.Locbn§r. ,  56  IBLA  271  (July  28,  1981) 

Gordon  J.  Lindsay.  Resource  Service  Co.,  Inc.,  61  IELA 
279  (June  1,~1982)" 


230 


ESTOPPEL — Continued 

The  Department  is  not  estopped  froi  rejecting  an 
oil  and  gas  lease  offer,  or  canceling  a  lease  issued 
pursuant  thereto,  because  the  offeror  allegedly  relied 
on  the  acceptance  by  employees  in  a  BLB  state  office  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLH  state  office  employ- 
ees are  subordinate  personnel  and  that  their  decisions 
are  subject  to  reversal  on  review  at  the  Secretarial 
level. 

Inexco  Oil  Co.  et  al..  5U  IBLA  260  (Apr.  28,  1981) 


ESTOPPEL — Continued 

Reliance  on  a  Bureau  of  Land  Hanagement  pamphlet 
containing  erroneous  information  does  not  relieve  a 
claimant  of  an  unpatented  mining  claim  of  an  obliga- 
tion imposed  by  statute,  or  create  rights  not  autho- 
rized by  law,  or  relieve  the  claimant  of  the  conse- 
quences imposed  by  statute  for  failure  to  comply  with 
its  requirements. 

John  Hurphy.  Halter, C.  Henderson.  58  IBLA  75  (Sept.  22, 
1981) 

Blanche  H.  Peterson.  67  IBLA  388  (Oct.  8,  1982) 


Acceptance  for  recordation  of  a  timely  filed 
certificate  of  location  of  unpatented  mining  claim 
and  negotiation  of  the  check  for  the  required  service 
fee  creates  no  estoppel  to  subsequently  declare  the 
claim  abandoned  and  void  for  failure  to  file  timely 
the  required  evidence  of  assessment  work  or  notice  of 
intention  to  hold. 

Ma raare t_|ij£l SI §22 •    55  IBLA  136  (June  «,  1981) 


Failure  to  disavow  a  state  memorandum  implying  OSB 
approval  of  its  contents  or  failure  to  object  to  the 
issuance  of  a  state  permit  containing  terms  inconsis- 
tent with  Federal  regulations  does  not  constitute  action 
that  estops  OSB  from  taking  an  enforcement  action. 

Mountain  Enterprises  Coal  Co..  3  IBSHA  338  (Sept.  25, 
1981)  88  I.D.  861 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  secretarial  level.   Such  reversal  upon  Departmental 
review  does  not  constitute  retrospective  application  of 
a  new  rule. 

Bichard  E.  HcDonald,  Resource  Service  Co.,  Inc., 
56  IBLA  12  (June  30,  1981) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level,  and  where  there  was  no  affirma- 
tive misconduct  by  BLH  employees. 

Alex  Sachen,  Resource  Service  Co.,  Inc.,  56  IBLA  116 
(July  16,  1981) 


Nancy  L.  Stewart,  Resource  Service  Co . 
122~(July  16,  1981) 


.Inc^.,  56  IBLA 


J.ack_Zucker2an_et_ali,  56  IBLA  193  (July  22,  1981) 

Robert  Semanko.  Hary  L.  Hollebon.  Resource  Service  Co. 
Inc..,  5b  IBLA  310  (Oct.  19,  1981) 


where  the  Bureau  of  Land  Hanagement  file  pertaining 
to  a  particular  mining  claim  group  contains  information 
showing  the  claims  to  be  null  and  void,  the  assignee  who 
has  failed  to  check  the  file  runs  the  risks  which  flow 
from  failure  to  so  check  that  public  record. 

5.1 r y__Wil li s ,  56  IBLA  217  (July  22,  1981) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  through  lack  of  enforcement  by  some  of  its 
officers. 


Clyde  K.  Kobteman.  58  IBLA  268  (Oct.  8,  1981) 

88  I.D. 

J§net_ A^_ Rodders ,  58  IBLA  275  (Oct.  8,  1981) 
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Evidence  of  annual  assessment  work  must  be 
delivered  to  and  received  by  the  proper  BLH  office  Id 
order  to  be  filed.   Depositing  a  document  in  the  mails 
does  not  constitute  filing.   Reliance  on  erroneous 
information  provided  by  BLH  employees  which  is  contrary 
to  regulation  does  not  relieve  a  mining  claimant  of 
this  obligation. 

Joe  L.  Watts,  59  IBLA  127  (Oct.  26,  1981) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLH  employees  cannot  relieve 
the  owners  of  mining  claims  of  an  obligation  imposed  on 
them  by  statute  or  relieve  them  of  the  consequences 
imposed  by  statute  for  failure  to  comply  with  its 
requirements.   Estoppel  is  an  extraordinary  remedy, 
especially  as  it  relates  to  public  lands  and  is  to  be 
applied  with  the  greatest  care  and  circumspection. 


Ronald  H. 
(Hov.  27^ 


Guntert, 
"1981) 


Harion  G.  Guntert.  60  IBLA  200 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  material  fact  upon  which  a  person  was  led 
to  rely  to  his  or  her  ultimate  detriment. 

lE£ee_ J°nes_e t_al . ,  61  IBLA  119  (Jan.  18,  1982) 


The  requirement  that  an  oil  and  gas  lease  offeror 
disclose  all  parties  in  interest  is  not  ambiguous,  and 
the  rejection  of  offers  filed  prior  to  this  Board's 
decision  in  Lola_Ii_Doe,  31  IBLA  39U  (1977) ,  for 
violation  of  the  regulations  requiring  disclosure  of 
such  interests  and  prohibiting  multiple  filings  did  not 
constitute  a  retrospective  application  of  a  new  Depart- 
mental interpretation  of  the  regulations. 


James  Koch  et_al.,  61  IBLA  235  (Jan.  28,  1982) 
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ESTOPPEL — Continued 

lEli!i_S t aacke_et_ala ,  62  IBL*  278  (Bar.  16,  1982) 

David_A_s._Beece_et_a.li,  65  IBLA  12  (Jane  21,  1982) 
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Harold  E.  Hoods.  61  IBLA  359  (Feb.  16,  1982) 


The  authority  of  the  Departaent  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforceaent  by  soae  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  aisin- 
foraation  by  Departaental  employees.   Nor  is  BLR  barred 
froa  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  naae  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a  third  party. 

Rober __________ ,  63  IBLA  100  (Mar.  31,  1982) 


ESTOPPEL — Continued 

Failure  to  file  timely  appeal  in  conforaity  to 
Departaental  regulations  precludes  appellant  from 
obtaining  review  of  Administrative  Law  Judge's  initial 
decision  as  well  as  collateral  orders. 

Estate  of  George  Swift  Bird.  10  IBIA  63  (Aug.  16,  1982) 


The  authority  of  the  Departaent  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  eaployees. 

Dennis  BT  Joy.  66  IBLA  260  (Aug.  17,  1982) 

Richard  F.  Carroll  (On  Reconsideration) .  76  IBLA  151 
(Sept.  27,  1983)  90  I.D.  432 


Estoppel  will  not  lie  against  the  United  States 
where  there  is  no  evidence  of  an  affiraative  misrepre- 
sentation or  an  affiraative  concealment  of  a  material 
fact  by  the  Government  and  the  -party  asserting  the 
estoppel  cannot  claim  ignorance  of  the  true  facts 
because  the  facts  are  a  aatter  of  public  record. 

leneiahle_l5g£aXt_iS£ . ,  67  IBLA  30U  (Sept.  30,  1982) 

89  I.D.  U96 

Harry  S.  Hills.  71  IBLA  302  (Bar.  22,  1983) 

Frederick  w,  Lowey.  76  IBLA  195  (Oct.  6,  1983) 
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J?__Colso_,  63  IBLA  221  (Apr.  15,  1982) 


Bhile  employees  of  the  Department  might  be 
required  to  either  forward  or  return  documents  trans- 
Bitted  to  the  wrong  office,  no  estoppel  can  arise  where 
the  alleged  failure  to  forward  or  return  aissent  mail 
was  occasioned  by  the  fact  that  the  document  was  not 
actually  received  by  the  Department. 

G°la^Bese_____i__n_____c_ ,  63  IBLA  266  (Apr.  19,  1982) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  or 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
law. 

SiEaii_ii_Peterson,  66  IBLA  156  (Aug.  10,  1982) 

Jaaes_H._Bi_Tserig,  69  IBLA  387  (Jan.  4,  1983) 

fi2*ird_Ki_Davis,  70  IBLA  7  (Jan.  6,  1983) 

J..  _Pat  ________ ,  71  IBLA  183  (Bar.  10,  1983) 


The  authority  of  the  Departaent  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  soae  of  its 
officers. 

£i_JLi_lai£S,  70  IBLA  13U  (Jan.  1U,  1983) 


The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  from  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.   The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

Pathfinder  Bines  Corp.,  70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  a  remedy  applicable  only 
to  extraordinary  circumstances.   A  s_ine  gua  ncn  of 
estoppel  of  the  Government  is  affirmative  misconduct  ty 
an  authorized  officer  which  results  in  a  misrepresenta- 
tion of  fact  upon  which  there  is  detrimental  reliance. 
Unless  a  wrong  was  consciously  committed,  the  failure 
to  correct  a  misunderstanding  is  insufficient  grounds 
for  estoppel. 

An  essential  element  of  a  claia  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  of  the 
material  facts.   Since  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  of  relevant 
statutes  and  duly  promulgated  regulations,  a  party 
cannot  successfully  plead  ignorance  of  the  rules 
governing  oil  and  gas  rental  payment  procedures  without 
presentation  of  extraordinary  circumstances  which  over- 
come the  presumption. 

l£incis_X._Furlona_II,  73  IBLA  67  (Hay  16,  1983) 
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eSTOiPEL — Continued 


The  Department  is  not  estopped  froa  contesting  the 
validity  of  a  nining  claia  on  a  charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  4  28  (1976)  aerely 
because  the  claiaants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  coapliance  with  the  statute,  and  were  thereby 
aisled  to  believe  they  could  ignore  it  with  impunity 
and  still  deaand  the  benefits  of  the  General  Hining  Law. 

Dnited  States  v.  Energy  Besonrces  Technology  Land.  IncT, 
etlil.7  7"  ""  1^7  (J"ne  30»  1983) 


Estoppel  against  the  Government  is  an  extra- 
ordinary remedy.   In  order  to  establish  estoppel,  it 
must  be  shown  that  the  party  to  be  estopped  knew  the 
facts  and  either  intended  that  its  conduct  be  relied 
upon  or  acted  so  as  to  cause  reliance  upon  its  conduct, 
and  that  the  party  asserting  estoppel  was  ignorant  of 
the  true  facts  and  detriaentally  relied  upon  the  other 
party's  conduct.   Estoppel  will  not  be  found  where 
there  was  no  affirmative  misrepresentation  or  miscon- 
duct by  a  Government  official. 

native  Americans  for  Community i Action  v.  Deputy 

Assistant  Secretary  —  Indian  Affairs (Operations)  , 

11  IBIA  211  IJuly  1.  1983)  90  I.D.  283 


The  Department  is  not  estopped  to  disaiss  an 
appeal  challenging  the  production  royalty  set  in  a 
coapetitive  coal  lease,  where  the  appellant  failed  to 
protest  the  notice  of  the  lease  sale,  by  virtue  of  the 
Department's  subsequent  refusal  to  provide  information 
essential  to  determining  the  validity  of  the  challenged 
royalty. 

Coastal  States  Energy  Co..  80  IBLA  271  (Hay  U ,  1981) 


Where  there  is  an  interval  of  several  years 
between  the  filing  of  a  mining  claim  location  notice 
with  BI.li  and  Bin's  decision  that  such  claim  was  void 
from  its  inception,  having  been  located  on  land  that 
was  closed  to  mineral  entry,  laches  or  estoppel  will 
not  bar  BLB's  decision  that  the  claia  is  invalid,  not- 
withstanding the  claimant's  good  faith  expenditure  of 
labor  and  money  for  the  benefit  of  the  claia  during  the 
intervening  years.   BLB  has  no  affiraative  duty  to 
mineral  locators  to  promptly  check  the  legal  status  of 
every  claia  filed  by  them  and  to  apprise  such  claimants 
of  its  findings. 

M£_ii_ Steven s ,  81  IBLA  121  (Dec.  10,  1981) 


Estoppel  will  not  lie  against  the  Government 
where  the  record  establishes  that  a  party  is  properly 
chargeable  with  knowledge  of  the  true  facts,  regard- 
less of  whether  those  facts  were  actually  known  by  that 
party. 

Celeste_Ci_Gr_ynbera,  71  IBLA  180  (July  18,  1983) 


Reliance  on  erroneous  information  provided  by  a 
Bureau  of  Land  Management  employee  cannot  relieve  the 
owner  of  an  unpatented  mining  claia  of  an  obligation 
imposed  by  statute  or  regulation,  or  create  rights  not 
authorized  by  law. 

J°kl!_k=._2£3ssmeier ,  77  IBLA  156  (Nov.  16,  1983) 


Where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a  state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

State_of_Ore_aon_et_alii_I,  78  IBLA  255  (Jan.  10,  1981) 

91  I.D.  11 


An  essential  element  of  a  claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts. 
Since,  however,  all  persons  are  presumed  to  have  knowl- 
edge of  relevant  statutory  and  regulatory  provisions,  an 
individual  may  not  premise  a  claim  of  estoppel  on  infor- 
mation or  advice  contrary  to  such  a  provision,  since  the 
individual  is  properly  charged  with  knowledge  of  the  true 
facts. 


GENERALLY 

where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Baterial,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

Where  mineral  reports  submitted  in  connection  with 
a  previous  contest  recited  only  that  a  valuable  mineral 
had  been  discovered,  but  failed  to  include  a  mineral 
examiner's  assessment  of  the  quantity  and  quality  of 
the  valuable  mineral,  marketability,  or  costs  of  ex- 
traction and  transportation,  and  where  the  uncontra- 
dicted opinion  of  the  Government's  witness  was  that  the 
sampling  method  was  improper,  the  Administrative  Law 
Judge  was  correct  in  according  little  weight  to  the 
reports. 


Dnited  States  v.  Richard  G. Cleaans  et  al. 

(JanT  17,  1980) 


15  IBLA  61 


Exclusive  use  of  a  leasing  service  address  on  of- 
fers to  lease,  promotional  material  which  emphasizes 
the  sales  ability  of  the  service,  past  use  of  a  form 
agreement  which  created  an  enforceable  interest  in  pro- 
spective leases,  past  actions  of  the  leasing  service 
related  thereto,  and  allegations  of  a  tacit  understand- 
ing between  the  service  and  its  clients  are  speculative 
and  insufficient  as  a  matter  of  law  to  demonstrate  the 
existence  of  a  scheme  which  might  cause  rejection  of 
the  offers  under  13  CFR  3112.5-2. 

Ervin_J_i_Powers,  15  IBLA  186  (Jan.  30,  1980) 


Toa_Hurd,  80  IBLA  107  (Apr.  3,  1981) 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.   If  the  Government  fails  to  make  a  suf- 
ficient prima  facie  case  against  a  mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.   However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.   In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
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a  preponderance  of  the  evidence  and  bears  the  risk  of 
nonpersuasion  if  he  fails. 

SiiiiSi  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co,;.,  45  IBLA  264  (Feb.  u7  1980)  87  I.D.  34 


Evidence  submitted  on  appeal  after  an  initial  de- 
cision in  a  mining  contest  may  not  be  relied  upon  in 
making  a  final  decision  but  may  only  be  considered  to 
determine  if  the  hearing  should  be  reopened. 

MSite5_States_y^_Ludwi<i_Gi_Rosenkranz,  46  IBLA  109 
(Feb.  297  1980) 

United  States  v.  Alice  B.  Rouse  et  al,,  56  IBLA  36 
7july  8,~1981) 


The  decision  of  an  Administrative  Law  Judge  will 
not  be  disturbed  on  appeal  where  the  preponderance 
of  the  evidence  supports  the  result  reached,  and  the 
appellants  have  not  pointed  out  any  error  in  the 
decision. 

United  States  v.  Roy  Peterson  6  Charles  R.  Sweet, 
47  IBLA  92  (Apr.  23,  1980) 


While  the  testimony  of  a  Government  mineral  exam- 
iner that  he/she  has  examined  a  mining  claim  and  found 
no  evidence  of  mineralization  which  would  support  a 
discovery,  is  normally  sufficient  to  establish  a  prima 
facie  case,  such  a  conclusion  must  be  premised  on  a 
correct  standard  of  law.   Where  a  Government  mineral 
examiner  applies  a  standard  which  is  not  correct  under 
the  law,  his/her  opinion  as  to  a  claim's  validity  can- 
not serve,  by  itself,  to  establish  a  prima  facie  case 
of  invalidity. 

United  States  v.  George  C.  Hooker  et  al.,  48  IBLA  22 
(Hay  27,  1980) 


The  Board  adopts  a  decision  of  an  Administrative 
Law  Judge  holding  mining  claims  null  and  void  for  lack 
of  discovery  of  a  valuable  deposit  of  an  uncommon  vari- 
ety of  limestone,  where  nondiscovery  is  established  by 
the  totality  of  the  evidence. 

!init§l_§iaiS2_ii_Jo§§£h  J.-_Seq.na  et  al.  .  49  IBLA  73 
(July  22,    1980) 


The  postmark  date  of  a  rental  payment  for  an  oil 
and  gas  lease  is  generally  deemed  to  be  the  date  of 
mailing,  unless  there  is  satisfactory  corroborating 
evidence  to  support  the  lessee's  assertion  that  the 
■ailing  occurred  at  a  date  earlier  than  indicated  by 
the  postmark. 

K§2I>Sth_W.._Bacek,  49  IBLA  153  (July  30,  1980) 

*£drew_H^_Nelson,  58  IBLA  220  (Sept.  30,  1981) 

EEiaH_£2i!e! ,  71  IBLA  299  (Bar.  22,  1983) 


The  Board  adopts  a  decision  of  an  Administrative 
Law  Judge  holding  a  placer  mining  claim  null  and  void 
for  lack  of  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim,  where  nondiscovery 
clearly  is  established  by  the  evidence  of  record. 


EVIDENCE — Continued 


GENERALLY — Continued 


Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   The  postmark  on  the 
payment  envelope  will  be  assumed  to  indicate  the  date 
of  mailing  in  the  absence  of  evidence  to  the  contrary. 
Payment  due  on  Oct.  1,  1980,  bearing  a  postmark  date  of 
Sept.  30,  1980,  does  not  reflect  reasonable  diligence. 

EIi2ib£th_A._Christensen,  52  IBLA  I13  (Jan.  13,  1981) 


Settlement  agreements  compromising  prior  trepasses 
■ay  be  considered  an  admission  of  liability  only  where, 
by  the  terms  of  a  settlement,  liability  is  admitted, 
where,  however,  liability  has  been  initially  determined 
in  a  Departmental  adjudication,  such  a  determination  is 
properly  considered  in  a  subsequent  hearing.   As  proba- 
tive of  the  issue  of  "repeated"  violations,  absent  a 
stipulated  settlement  which  ex£ressl_y.  vacates  the 
factual  determinations  made  in  the  prior  adjudication. 

Holland  Livestock  Ranch  and  John  J.  Casey.  52  IELA  32  6 
(Feb.  19,  1981)  "  88  I.E.  275 


Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  *  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  teen  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  say  not  be 
considered  in  such  cases. 


kyjLD_ Keith. ,    53    IBLA    192     (Bar.    17,    1981) 


88  I.D.  369 


M2i t ed_S  t a t es_ vi_Char  les_lli_Ledf  or d  et  al . 
353  (Aug.  29,  1980) 


49  IBLA 


Robert  E.  Fennell,  Clair  B.  Colburn,  d.b.a.  Colfensch 
Hinina_Sss_ln7  56  IBLA  43  (July  8,  1981) 

John  Hurphy,  Walter  C.  Henderson,  58  IBLA  75  (Sept.  22, 
1981) 

lSi!Si_GrouE_Binesi_Inci,    58    IBLA    88     (Sept.    24,    1981) 

Ed3ar_W._ Coo kx_Barlene_ Cook,  58  IBLA  358  (Oct.  20, 
1981) 

JaiUe_Ai_HcHaraue,  61  IBLA  163  (Jan.  25,  1982) 

Ji»_ "i. Koonce ,  62  IELA  9  (Feb.  23,  1982) 

*iaiJ!_Pi_l§£Zler,  62  IBLA  224  (Bar.  10,  1982) 

Sidney._0._Smith,  62  IBLA  378  (Bar.  24,  1982) 

Thomas_G.._Ba£on_et_ali,  64  IBLA  104  (Bay  17,  1982) 

Vienna  Silver  Bines  Co.,  Inc..  67  IBLA  130  (Sept.  16, 
1982) 

John_ Hes t on ,  68  IBLA  206  (Nov.  10,  1982) 

Belyin  Bradshaw,  68  IBLA  39C  (Nov.  23,  1982) 

Estate_of_Wcodie_Nichols,  69  IBLA  382  (Jan.  4,  1983) 

Inez  BcDorman.  Audrey  Pilqer.  72  IBLA  383  (Bay  5,  1983) 

Ja"es_D._Rossx_Baria_Ji_Ross,  72  IBLA  395  (Bay  5,  1983) 

Ge.0r3e._P..  _Ne  wcomb ,  73  IBLA  104  (Hay  23,  1983) 

Humbug  Bininq  Co..  73  IBLA  270  (June  7,  1983) 

Harold  L.  Long,  73  IBLA  280  (June  7,  1983) 
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Bex_Mi n i nj_Coi. ,  73  IBLA  28a  (June  7,  1983) 

Rai_HcKeei_Cheril_McKee,  73  IBLA  311  (June  7,  1983) 

M2ine_fU_fl!i»£«  73  IBL*  315  (June  7,  1983) 

Pa ul_Pi_Sii t h_e t_a K ,  73  IBLA  336  (June  8,  1983) 

iLHah.SEraaue,  73  IBLA  386  (June  15,  1983) 

£aae_In vest  men t_Co^,  74  IBLA  163  (July  12,  1983) 

fiia£S_Nay^rx_Bill_Barnev^_parreII_l5il°E«  7U  IBLA 
201  (July  18,  1983) 

Le2£§rd_E._Snider.i_Sri.,  7"  IBLA  213  (July  18,  1983) 

Huahg§_MiSgiaISi_Inc.,  74  IBLA  217  (July  18,  1983) 

Erank_Benjoa,  74  IBLA  367  (July  28,  1983) 

Pa£ie_ Potter,  74  IBLA  397  (Aug.  2,  1983) 

fiack ay__ Bar _Corp._. ,  75  IBLA  57  (Aug.  5,  1983) 

£lJ!l_Ii_M§2i_!5eIvin_Vi_Lunt,  75  IBLA  76  (Aug.  10,  1983) 

PSi9S_l?i_i!ilESt,  75  IBLA  149  (Aug.  18,  1983) 

Pale_Rossij._Jud.y_  Rossi,  75  IBLA  262  (Aug.  26,  1983) 

_oonwalk_r__Inc_,  76  IBLA  53  (Sept.  19,  1983) 

S°bert_H._Ruahes,  76  IBLA  99  (Sept.  21,  1983) 

__a_le^__a_o__Harie_G___a_o,  76  IBLA  107  (Sept.  21, 
1983) 

B.ettl_Si_Baxter,  76  IBLA  188  (Oct.  6,  1983) 

John_V^._Baldina,  76  IBLA  218  (Oct.  17,  1983) 

Crownite  Corp.,  American  Puiice  Products.  Inc..  76  IBLA 
236  (Oct.  17,  1983) 

A2°I£_2A£c__ann__Trust_,  76  IBLA  357  (Oct.  24,  1983) 

H°i§stake_Binin^_Coi,  77  IBLA  235  (Nov.  29,  1983) 


_VI_ENCE--Continued 

GENERALLY — Continued 

A  preference  right  lease  applicant  must  be  allowed 
to  perform  additional  drilling  tests  to  prove  that  it 
discovered  commercial  quantities  of  coal  during  the 
term  of  its  prospecting  permit  even  though  that  permit 
has  expired,  where  the  record  reflects  that  a  satis- 
factory demonstration  of  such  discovery  was  made  under 
the  regulatory  standards  in  effect  during  the  term  of 
the  permit  and  revised  regulations  imposing  more  strin- 
gent requirements  of  proof  of  the  discovery  are  applied 
to  the  lease  application  after  expiration  of  the  permit. 


Hiko  Bell  H i n i n__ a n d  Oil  Co. 
1981) 


55  IBLA  324  (June  26, 


On  appeal  from  or  review  of  the  initial  decision, 
the  agency  has  all  the  powers  which  it  would  have  in 
making  the  initial  decision.   The  powers  of  an  agency 
reviewing  an  initial  or  recommended  decision  of  an 
Administrative  Law  Judge  are  greater  than  those  of  an 
appellate  court  reviewing  the  decision  of  a  trial  judge. 

u2it£2_siates_v._Duntar  Stone_Co_,  56  IBLA  61  (July  10, 
1981) 


The  burden  of  the  proponent  is  not  simply  to  pre- 
ponderate in  the  evidence  produced;  its  burden  is  to 
produce  a  preponderance  of  credible  evidence,  and  the 
trier  of  fact  is  not  required  to  believe  or  give  any 
weight  to  testimony  which  is  inherently  incredible. 

United  States  v.  John  HcDowell  and  Biqnel  Nunez. 
56  IBLA  100  (July  15,  1981) 


Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   The  postmark  on  the 
payment  envelope  will  be  assumed  to  indicate  the  date 
of  mailing  in  the  absence  of  evidence  to  the  contrary. 
Payment  due  on  Jan.  2,  1981,  bearing  a  postmark  date  of 
the  same  day  does  not  reflect  reasonable  diligence. 

AinoId_L__Gi  1  be r_ ,  57  IBLA  46  (Aug.  17,  1981) 


The  burden  of  the  proponent  is  not  simply  to  pre- 
ponderate in  the  evidence  produced;  its  burden  is  to 
produce  a  preponderance  of  credible  evidence,  and  the 
trier  of  fact  is  not  required  to  believe  or  give  any 
weight  to  testimony  which  is  inherently  incredible. 
The  trier  of  fact,  having  presided  at  the  hearing  and 
observed  the  witnesses,  is  in  the  best  position  to 
judge  the  weight  to  be  accorded  testimony. 

unite__States_v___il_ia_  Ji_S_i_____r_________,  54  IBLA 

12    lApr.  6,  1981) 


Evidence  submitted  on  appeal  after  an  initial 
decision  in  a  mining  contest  may  not  be  relied  upon 
in  making  a  final  decision  but  may  only  be  considered 
to  determine  if  there  should  be  a  further  hearing. 

!il!it£2^States____J__L___oss_and_Har___.__oss,  54  IBLA 
355  (Hay  12,  1981) 


Where  an  oil  and  gas  lease  offeror  fails  to 
respond  within  a  prescribed  period  of  time  to  an  order 
to  submit  specific  information  necessary  to  determine 
whether  offeror  is  qualified,  the  offer  is  properly 
rejected. 

Juii tJ>_£a il_ Ee  1 1 ,  57  IBLA  139  (Aug.  25,  1981) 


Under  the  Uniform  Appraisal  Standards  for  Federal 
Land  Acquisitions  (1973),  evidence  of  sums  paid  by  con- 
demning authorities  for  similar  properties,  regardless 
of  whether  condemnation  proceedings  have  begun,  is  inad- 
missible to  determine  the  fair  market  value  of  a  partic- 
ular property. 

Denver  and  Rio  Grande  Western  Railroad  Co..  58  IBLA  4 
(Sept.  15,~1981) 


Where  an  oil  and  gas  lease  offeror  fails  to 
respond  within  a  prescribed  period  of  time  to  an  order 
to  submit  specific  information  necessary  to  determine 
whether  his  offer  is  valid,  it  is  appropriate  to  reject 
the  offer. 

£§n_Wilej.,  54  IBLA  367  (Hay  18,  1981) 


Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Where  the  date 
marked  on  an  envelope  by  a  private  postage  meter  con- 
flicts with  the  postmark  made  by  a  United  States  post 
office,  the  United  States  postmark  will  be  deemed  the 
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________ — Cont  inued 

GENERALLY  —  Continued 

date  of  nailing  in  the  absence  of  satisfactory  corrobo- 
rating evidence  that  the  sailing  occurred  earlier. 

M______Y_u__,  60  IBLA  22U  (Nov.  30,  1981) 


In  enacting  the  Federal  Land  Policy  and  Management 
Act  of  1976  (U3  U.S.C.  «  17UU  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  to  show  that 
the  claim  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a  conclusive  presumption  of  abandonment. 

Lo__Yokum.  62  IBLA  27  (Feb.  24,  1982) 


Where  a  protestant  against  the  issuance  of  an  oil 
and  gas  lease  supports  his  allegations  that  the  lease 
offer  is  not  qualified  with  sufficient  evidence  to 
warrant  further  inquiry  or  investigation  by  BL(1,  the 
protest  should  not  be  summarily  dismissed  for  failure 
of  the  protestant  to  make  positive  proof  of  his  allega- 
tions.  Instead,  the  protest  should  be  adjudicated  on 
its  merits  after  all  available  information  has  been 
developed. 

Patricia_Cj._Al.lcer,  62  IBLA  150  (Bar.  5,  1982) 


Where,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  other 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
time  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  may  a  lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

fei!}da_Ba_l___Do__,  65  IBLA  3U0  (July  16,  1982) 


A  cooperative  agreement  for  the  private  mainte- 
nance of  livestock  under  the  protection  of  the  Wild 
Free-Roaming  Horses  and  Burros  Act  may  be  summarily 
canceled  by  the  Bureau  of  Land  Management  upon  good  and 
sufficient  evidence  that  the  terms  of  the  agreement 
have  been  violated  by  depriving  the  animals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  them 
to  inhumane  treatment.   The  deteriorating  condition  of 
the  animals  themselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  good  and 
sufficient  evidence,  and  the  decision  to  cancel  will  be 
affirmed  in  the  absence  of  a  showing  that  pursuasive 
countervailing  evidence  exists. 

2§nnis_T__n_E_eed,  66  IBLA  63  (July  29,  1982) 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

!l_it_d_States_v__Richard_S___rbg,  70  IBLA  2UU 
(Jan.  257  19837 


EVIDENCE — Continued 

GENERALLY — Continued 

The  true  nature  of  the  relationship  between 
apparently  separate  business  entities  is  a  question  of 
fact. 

Walch  Logging  Co..  Inc.,  Pant  £  Russell,  Inc.  v. 

_______________ Direct or l____o_ic_D_ve_o___nt__ 

Portland  Area  Office,  Bureau  of  Indian  Affairs, 

11  IBIA  85  (Mar.  18,  1983)  ~  90  I.D.  88 


Where,  on  appeal  from  the  automatic  termination 
of  an  oil  and  gas  lease  pursuant  to  30  U.S.C.  $  lbU(b), 
appellant  submits  an  affidavit  in  support  of  its  asser- 
tion that  no  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a  well  capable 
of  producing  oil  or  gas  in  paying  quantities  on  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  one  of 
material  fact  which,  if  knowingly  and  willfully  made, 
constitutes  a  criminal  violation  of  18  U.S.C.  *  1001 
(1976). 

IJii>!S_Ii£22Ilti2i!»    73    IBL*    HI     (Mav    ^3.     1983) 


A  claim  for  an  equitable  adjustment  is  sustained 
in  part,  where  it  is  determined  that  weather  conditions 
at  the  site  could  reasonably  have  been  of  an  intensity 
to  constitute  a  storm  event  within  the  "gray  area"  of  a 
risk  of  loss  agreement  entered  into  by  the  parties  at  a 
preproposal  conference,  pursuant  to  which  the  Govern- 
ment, upon  such  determination,  agreed  to  participate  in 
the  reasonable  reconstruction  costs  of  the  facility. 

Appeal  of  Petti  John  Engineering  Co.,  Inc..  IECA-13U6- 
4-80  (May  267  1983) 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered;  therefore,  if  evidence  presented  by  the 
contestees  shows  that  there  has  not  teen  a  discovery, 
it  may  be  used  in  reaching  a  decision  that  the  claim  is 
invalid  because  of  a  lack  of  discovery,  regardless  of 
any  defects  in  the  Government's  prima  facie  case. 

U______St_tes_v._0_car_E____Gary__._And_rson,  83  IBLA 

170  (Oct7  157  198U) 


The  burden  of  the  mining  claimant  is  to  produce  a 
preponderance  of  credible  evidence  to  overcome  the 
Government's  prima  facie  case  against  the  validity  of 
the  claim.   The  trier  of  fact  is  not  required  tc 
believe  or  give  any  weight  to  testimony  which  is 
inherently  incredible.   Therefore,  when  there  is  a 
gross  disparity  in  the  assay  results  of  samples  taken 
from  the  same  points  in  a  mining  claim,  and  the  trier 
of  fact  gives  more  weight  to  the  test  results  which  he 
finds  are  more  credible,  and  his  finding  is  supported 
by  substantial  evidence,  the  Board  will  not  disturb 
that  finding. 

ynite___t_tes_v.__arvi__C___a__e__et_al.,  8<J  IELA  66 
(Nov.  30,  198U)""" 


ADMISSIBILITY 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 


EVIDENCE — Continued 

ADMISSIBILITY — Continued 

objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v,  Richard . G. .Clenans  et  al..  45  IBLA  64 
(Jan.  17.  1980) 


Where  an  Administrative  Law  Judge  found  that  there 
nas  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  fortiing  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Haterial,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

Mfiiied_States_vi_Bichard_Si_Arbo,  70  IBLA  244 
73an.  25,  1983) 


Where  the  lessee  under  a  noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a  known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a  hearing  will  be 
ordered  so  that  a  complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

££iS§iS_£=._££2hb.era,  74  IBLA  180  (July  18,  1983) 


EVIDENCE — Continued 

BOBDEN  OF  EHCOF — Continued 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a  prima  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a  preponder- 
ance of  the  evidence  that  discovery  exists. 


Onited  States  v. 
(Feb.  29.  1980)" 


_Lu dw ia_ G^_ Rosen k£ a nz ,  4  6  IELA  109 


Where  the  current  fair  rental  value  of  a  small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hyatt  Lake  Homeowners  Ass'n.  48  IBLA  159  (June  9,  1980) 


In  a  Government  contest  proceeding  to  determine  the 
validity  of  a  mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.   Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v.  Aidabelle  Brown 
et  al.T  18  IELA  267  (June  307  1980)""        87  I.E.  248 


Where  a  simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a  known  geolojic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a  sufficient  record 
to  permit  decision. 

Li°id_Chemi cal_Sa lesx_I oci ,  82  IBLA  182  (Aug.  13,  1984) 


BURDEN  OF  PROOF 

In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.   If  the  Government  fails  to  make  a  suf- 
ficient prima  facie  case  against  a  mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.   However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.   In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
a  preponderance  of  the  evidence  and  bears  the  risk  of 
nonpersuasion  if  he  fails. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co.,  45  IBLA  264  (Feb.  4,  1980)  87  I.D.  34 


Where,  in  the  hearing  of  a  mining  claim  contest  in 
which  the  presence  of  a  mineral  deposit  within  the  lim- 
its of  a  claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 


A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bert  N.  Smith.  Paul  Smith  v.  Bureau  of  Land  Manage- 
ment 48~IBLA  385  "(July"!!,  1980) 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc.. 
62  IELA  55~"(Feb7  25,  1982) 

Ruskin  Lines.  Jr.  v.  Bureau  of  Land  Management , 
76  IELA  170  (Sept.  30,  1983) 


When  the  United  States  contests  a  mining  claim,  it 
has  assumed  only  the  burden  of  going  forward  with  suf- 
ficient evidence  to  establish  a  prima  facie  case  on  the 
charges  in  the  contest  complaint.   The  burden  then 
shifts  to  the  contestee  to  refute,  by  a  preponderance 
of  the  evidence,  the  Government's  case.   The  United 
States  has  established  a  prima  facie  case  when  a  quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a  valuable  mineral 
deposit. 

Onited  States  v.  Obehebe  Lead  Mines  Co.,  49  IBLA  1 


(July  15,  1980) 


United  States  y,  Gerald  Hess.  46  IBLA  1  (Feb.  13,  1980) 


237 


|VIDEMCE — Continued 

BURDEN  OF  PROOF — Continued 

The  burden  of  proof  as  to  the  character  of  land 
applied  for  under  the  Swamp  Land  Acts  falls  upon  the 
applicant. 

S  ta te_of _Calif or nia^  Stockdale  Development  Corp. , 
51~IBLA  3  (Oct.  28,  1 980) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  an  individual  has  committed  a  graz- 
ing trespass  if  that  finding  is  in  accordance  with, 
and  supported  by,  reliable,  probative  and  substantial 
evidence. 

where  the  evidence  as  to  specific  trespass  indi- 
cates that,  of  a  number  of  cattle  counted,  some  were 
located  on  intermingled  private  land,  but  there  were  no 
barriers,  either  natural  or  artificial,  which  would 
have  prevented  the  cattle  on  private  land  from  going 
onto  the  public  land,  it  is  proper  to  find  that  all 
cattle  counted  would  tend  to  consume  forage  at  a  rate 
proportional  to  the  ratio  of  forage  available  on  pri- 
vate and  public  lands.   The  burden  then  shifts  to  the 
grazing  licensee  to  rebut  this  presumption. 

Holland  Livestock  Ranch  and  John  J. Casey,  52  I8LA  326 

IfebT  19,  1981)  "  88  I.D.  275 


EVIDENCE — Continued 

BORDEN  CF  ERCOF — Continued 

Rfibert_J.    F  inax_LJt_Ki_Hollenbeak ,    72    IBLA    75     (Apr.    12, 
1983) 


The  Board  cannot  decide  cases  simply  on  evidence 
from  previous  unrelated  cases  showing  BLM's  fallibility. 
There  is  an  established  legal  presumption,  which  may  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.   That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLH's  action  was  not  regular  in  a 
particular  instance.   If  such  a  showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  bis  case 
by  a  preponderance  of  the  evidence. 


_C._Hilcoji,  63  IBLA  19  (Bar.  26,  1982) 


Shere  the  current  fair  rental  value  of  a  cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

flS«er_ii_ StI93d._e. t_al. ,  <*  OHA  257  (Apr.  9,  1982) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  a  person  has  committed  a  grazing 
trespass  if  that  finding  is  in  accordance  with  and 
supported  by  reliable,  probative,  and  substantial 
evidence. 

Bureau  of  Land  Banaqenent  v.  Holland  Livestock  Ranch 
a nd_ John_Ji_Case2 ,  54  IBLA  247  (Apr.~27,  1981) 


Where  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  establishing 
a  prima  facie  case  of  lack  of  discovery;  the  burden 
then  shifts  to  the  claimant  to  overcome  the  Govern- 
ment's showing  by  a  preponderance  of  the  evidence.   A 
prima  facie  case  is  established  when  a  Government  min- 
eral examiner  testifies  that  he  examined  the  claim  and 
found  insufficient  evidence  of  the  discovery  of  a  valu- 
able mineral  deposit. 

Dnited_States_vi_Leon_Noice_and_Thgmas_Rokita,  59  IBLA 
268  "(Oct.  29,  1981) 


A  mining  claimant  appealing  a  BLB  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  BLB  for  the 
year  in  question.   That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.   If  the  burden  of  proof  is 
not  carried,  the  presumptions  of  FLPBA  remain  operative. 

S°nald_Ri_ A t k ins ,  61  IBLA  364  (Feb.  16,  1982) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

IiE2inia_Mhite,  62  IBLA  215  (Bar.  10,  1982) 
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D -_FA_Colson ,  63  IBLA  221  (Apr.  15,  1982) 
Stanley  Sims.  64  IBLA  257  (June  2,  1982) 
HS£jberJL.C.Ia.rJ ,  73  IBLA  195  (Bay  26,  1983) 
lUXSe-la-JLas! .  73  IBLA  315  (June  7,  1983) 
£ev2S_l!i_i!urs t ,  75  IELA  149  (Aug.  18,  1983) 
£ale_lossiJt_ J u dj_Poss i ,  75  IBLA  262  (Aug.  26,  1983) 
tf2ISI_2»S£S,  75  IBLA  335  (Aug.  30,  1983) 
lSiii_?i_ M 2 1  er ,  76  IBLA  188  (Oct.  6,  1983) 
Slili_K Sk injk i ,  76  IBLA  224  (Oct.  17,  1983) 
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Pen nzoi l_Coi ,  64  IBLA  392  (June  17,  1982) 


ki_Li_ Anderson,  69  IBLA  304  (Dec.  23,  1982) 
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Betty  .Saith,  6<l  IBLA  395  (June  17,  1982) 
Utah_Calciu a_Co.i_Incr ,  6<»  IBLA  U02  (June  17,  1982) 
M« oJjJ_L____chaelson ,  65  IBLA  6  (June  17,  1982) 


There  is  a  legal  presuaption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 
Where  BLB  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

Ho  wa_rd_E___hoB_so_ ,  65  IBLA  79  (June  23,  1982) 


BVIDBBCE — Continued 

BORDEN  OF  F8C0F — Continued 

substantial  evidence  that  a  decision  is  iaproper  or 
unreasonable. 

Rusk  in  Lines,  Jr.  v.  Bureauof  Land  Banaqeaent.  66  IBLA 
109  (Aug.~10,  1982) 


Where  the  Board  reaands  a  Government  contest  for 
additional  evidence  needed  to  ascertain  whether  a 
mineral  patent  applicant  has  Bade  a  discovery,  the 
burden  of  establishing  a  priaa  facie  case  is  properly 
assigned  to  the  Governaent. 

Onited  States  vt  Pittsburgh  Pacific  Co..  68  IBLA  3U2 
(BovT  22,  1982)  89  I.D.  586 


When  the  Governaent  contests  the  mineral  character 
of  a  10-acre  portion  of  a  placer  aining  claia,  it 
assuaes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  priaa  facie  case;  the  burden 
then  shifts  to  the  claiaant  to  overcoae  that  showing  by 
a  preponderance  of  the  evidence. 

Onited  States  v.  Cecil  Bell  et  al..  68  IBLA  367 
(Nov.  22,  1982) 
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Appellant  in  this  case  has  not 
den  of  proof  by  showing  that  BLB 
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_Jr.,  65  IBLA  11U  (June  25,  1982) 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.   On 
the  other  hand,  there  is  a  presumption  that  mail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered.  When  these  two  presumptions  coae  into  conflict 
and  BLB  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  tiaely  received  by  BLB. 

Fawn_Rup._,  65  IBLA  277  (July  12,  1982) 

Mfiu______Hernandez,  65  IELA  281  (July  12,  1982) 

Iictor_H.eg.sted,  66  IBLA  31  (July  2  3,  1982) 

Milli^I- JL_J>aech t er_et_al_ ,  66  IBLA  230  (Aug.  16,  1982) 


There  is  a  legal  presaaption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 
Where  one  disputes  the  accuracy  of  public  land  surveys 
aade  by  public  officials,  it  is  his  responsibility  to 
show  that  they  are,  in  fact,  incorrect.   Bere  allega- 
tions that  the  surveys  Bay  be  incorrect  are  insuffi- 
cient to  rebut  the  presuaption. 

Robert  E.  Ehrman.  Jr..  69  IBLA  290  (Dec.  23,  1982) 


Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  bis 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barr__C . __ilson ,  5  OHA  79  (Jan.  18,  1983) 


When  the  Governaent  contests  a  mining  claia  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  as  to 
that  charge;  however,  the  mining  claimant  has  the  ulti- 
aate  burden  of  refuting  the  Government's  case  by  a  pre- 
ponderance of  the  evidence. 

a5il_d_States____Florence_Ca_non,  70  IBLA  328  (Feb.  1, 
1983) 
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When  the  Government  contests  a  mining  claia  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  priaa  facie  case  as  to 
that  charge.   A  priaa  facie  case  has  been  aade  when  a 
Government  aineral  exaainer  testifies  that  he  has 
exaained  the  exposed  workings  on  a  claim  and  has  found 
the  evidence  of  mineralization  insufficient  to  support 
a  finding  of  discovery  of  a  valuable  mineral  deposit. 
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EVIDJUCB — continued 

BORDEN  OF  PROOF — Continued 

The  aining  claimant  has  the  ultimate  burden  of  refuting 
the  Government's  case  by  a  preponderance  of  evidence. 

United  States  v.  T.  J.  Jones.  Robert  8.  Jones.  72  IBLA 
52  (Apr.  12,  1983"" 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  statement  of  reasons  does 
not  with  so»e  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  shov- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 


EVIDENCE — Continued 

BORDEN  CF  PROOF — Continued  . 

claimant,  honever,  does  present  evidence,  the  deter- 
mination of  the  validity  of  a  claia  aust  be  aade  on 
the  basis  of  the  record  as  a  whole,  and  not  just  a  part 
of  the  record.   A  claiaant  need  not  af f iraatively 
establish  the  eiistence  of  a  discovery  where  there  has 
been  no  priaa  facie  case.   The  only  risk  that  the 
claiaant  runs  in  such  a  situation  is  the  risk  that  the 
evidence  as  a  whole  will  establish  by  a  preponderance 
of  the  evidence  that  an  eleaent  of  discovery  is  not 
present. 


Onited  States  v. 
"(Jan.  6,  1984) 


Eva  B.  Pool  et  al. 


78  IBLA  215 


United_States  v.  Connor_et_a_l_. .  72  IBLA  254  (Apr.  27, 
1983) 

Bob_£i._Howell,  75  IBLA  113  (Aug.  12,  1983) 


Where  an  analysis  of  all  relevant  evidence 
persuades  the  Board  that  the  contractor  failed  to 
establish  by  sufficient  evidence,  its  burden  that  a 
stora  event  was  of  such  intensity  as  to  be  totally 
unforeseeable,  the  contractor  cannot  escape  soae 
responsibility  for  risk  of  loss  of  a  tide  station,  and 
soae  resulting  liability  for  the  reasonable  cost  of 
reconstruction  of  the  facility. 


Appeal  of  Petti John  Engineering  Co..  Inc. 
4-80  (Hay  26,  1983) 
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BefJa^McConkey^Robert  L._Cook,  7U  IBLA  4  (June  21, 
1983) 


The  Federal  Land  Policy  and  Hanagement  Act  of 
1976,  43  D.S.C.  «  1744  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claia  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
aight  be  a  certificate  of  amendment  or  relocation. 
However,  the  docuaent  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion.  If  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claiaant's  burden  to  coae  forward  with  proof 
that  the  docuaent  is  soaething  other  than  that  which 
it  purports  to  be. 

ii2Sifi4_DeveloEment_Corj>i_of  Utah,  77  IBLA  366  (Dec.  7, 
1983) 


where  an  issue  in  an  appeal  involving  a  simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  aaterials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  aeans  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
aaterials,  has  the  burden  of  doing  so.   Failure  to  do 
so  aay  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

Hal  Carlsonf  Jr..  78  IBLA  333  (Jan.  2U,  1981) 


Where  an  issue  in  an  appeal  involving  a  simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a  violation  of  43  CFR  3102.2-6  (a)  and  (t) , 
the  lessee  is  the  party  with  peculiar  aeans  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreeaent.   Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Patricia  C.  Alker.  79  IBLA  123  (Feb.  22,  1984) 


A  presuaption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presuaed  that  they  have  properly 
discharged  their  official  duties.   Suggestion  that  BLK 
aay  not  have  investigated  a  mining  claimant's  good 
faith  in  locating  a  claia  which  includes  a  water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

Desert_ Survivors.  80  IBLA  111  (Apr.  3,  1984) 


Where  a  qualified  expert,  hired  by  mining  claim- 
ants to  evaluate  contested  claims,  informs  a  Government 
mineral  examiner  that  certain  claims  have  no  mineral 
values,  the  mineral  examiner  has  no  affiraative  obliga- 
tion to  saaple  those  clans.   Testimony  of  the  Govern- 
aent  mineral  examiner  as  to  this  conversation,  unless 
impeached  in  cross-examination,  is  sufficient  to 
establish  a  priaa  facie  case  that  those  claims  are 
invalid. 

flJLited_States  I-  Janet_B._Co££le  et_a  1..  ,  81  IELA  109 
(Hay~30,  1984) 


When  the  Government  contests  the  validity  of  a 
mining  claia  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case.   Once  a  priaa 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government's 
showing  on  those  issues  raised. 

Where  the  Government  fails  to  present  sufficient 
evidence  to  establish  a  prima  facie  case,  the  claimant 
need  not  present  evidence  in  order  to  prevail.   If  a 


In  a  mining  claim  contest,  the  Government 
establishes  a  prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claim- 
ant where  the  Government  mineral  examiner  testifies 
that  he  has  examined  the  claim  and  can  find  no  evidence 
of  mineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

United  States  v.  Albert_Fi_Parker_et_ali#  82  IELA  344 
(Sept.  12,  1984)""  91  I.C.  271 
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Iaplenenta  t  ion  of  the  Taylor  Grazing  ict  of  193<t, 
as  aaended.  is  coaaitted  to  the  discretion  of  the 
Secretary  of  the  Interior,   in  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  coaplies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  U3  CFB 
Part  4100. 

Clyde  L.  Dorius,  Douglas, L, , Bown  v.  Bureau  of  Land 
"an absent ,  83  IBLA  29~(Sept.  24,  1984) 


EVIDENCE — Continued 

CREDIBILITY — Continued 

Where  a  preponderance  of  the  evidence  does  not 
support  a  finding  that  all  docuaents  necessary  to 
effectuate  a  filing  under  sec.  314  of  the  Federal  Land 
Policy  and  Banagesent  Act  of  1976,  43  D.S.C.  «  1744 
(1976) ,  were  tiaely  filed,  a  decision  declaring  aining 
claias  abandoned  and  void  for  failure  to  file  tiaely 
the  required  docuaentation  will  be  affiraed. 

Jaaes  Heldaan.  65  IBLA  180  (June  29,  1982) 


CREDIBILITY 

Where  a  aining  claimant  subaits  evidence  on 
appeal  which  supports  a  conclusion  that  all  docuaents 
necessary  to  effectuate  a  filing  under  sec.  314  of 
the  Federal  Land  Policy  and  Ranageaent  Act  of  1976, 
43  O.S.C.  i  1744  (1976),  were  tiaely  filed,  a  decision 
declaring  a  aining  claia  abandoned  and  void  for  failure 
to  tiaely  file  the  required  docuaentation  will  be  set 
aside. 

Li_Ei_Garrison,  52  IBLA  131  (Jan.  16,  1981) 


Where  a  preponderance  of  the  evidence  supports  a 
finding  that  all  docuaents  necessary  to  effectuate  a 
filing  under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  O.S.C.  *  1744  (1976),  were 
tiaely  filed,  a  decision  declaring  a  aining  claia  aban- 
doned and  void  for  failure  to  file  tiaely  the  required 
docuaentation  will  be  vacated. 

Bernard  J.  Braker.  54  IBLA  332  (Bay  5,  1981) 

Bruce_L._Bakert_Robert_C.1_Baker,  55  IBLA  55  (Hay  29, 
1981) 

S^F  .._Cook ,  68  IBLA  176  (Nov.  5,  1982) 

Donna  Bernhardt.  73  IBLA  207  (Bay  27,  1983) 


Where  siaultaneous  oil  and  gas  lease  applicants 
assert  that  their  filings  included  sufficient  fees  and 
were  grouped  separately  froa  another  group  of  filings 
with  insufficient  fees  that  was  transaitted  in  the 
saae  parcel,  but  fail  to  subait  sufficient  evidence  to 
prove  the  separate  grouping,  the  decision  of  the  BLH  to 
return  all  filings  because  of  insufficient  fees  will  be 
affiraed. 

Fred  L.  Enqle  et  al.,  66  IBLA  94  (Aug.  4,  1982) 


Where  under  a  contract  for  the  construction  of  a 
road  and  a  bridge  involving  a  substantial  aaount  of 
unclassified  excavation,  the  contractor's  general 
superintendent  and  the  then  project  engineer  and  the 
then  project  inspector  testified  in  support  of  their 
widely  divergent  views  as  to  the  representations 
allegedly  aade  by  the  Governaent  representatives  to  the 
general  superintendent  during  tours  of  the  site  to  the 
effect  that  the  slope  stakes  when  placed  would  fall 
beneath  a  proainent  ledge  of  rock  known  as  caprock,  the 
Board  accepts  the  corroborated  testiaony  of  the  general 
superintendent  over  the  uncorroborated  testiaony  of  the 
project  engineer  but  it  refuses  to  accept  the  testiaony 
of  the  general  superintendent  over  that  of  the  project 
inspector  where  the  foraer's  testiaony  is  not  corrobo- 
rated with  respect  to  the  representations  attributed  to 
the  inspector. 

*£££3i_2l_Ce5it§I_C°l2Ia^2  Contractors.  Inc.,  IECA-1203- 
8-78~(Mar.  257  1983)  "  90  I.D.  109 


Where  the  testiaony  of  appellant's  only  witness 
testifying  with  respect  to  contract  performance  was 
found  unworthy  of  belief  and  not  credible,  the  Board 
holds  that  it  has  the  discretion  to  reject  all  the 
testiaony  of  such  witness  except  that  which  has  been 
corroborated;  and  the  Board  concludes,  that  except  for 
one  of  the  claias  for  an  equitable  adjustaent  conceded 
by  the  Governaent,  there  was  no  corroboration  of  the 
discredited  testiaony,  and,  therefore,  the  reaaining 
claias  of  appellant  must  be  denied  for  failure  to  sus- 
tain the  burden  of  proof. 

i£E§ai_2l_Sconai_Inci ,  IBCA-1094-1-76  (June  16,  1981) 

88  I.D.  590 


Where  a  preponderance  of  the  evidence  does  not 
support  a  finding  that  all  documents  necessary  to 
effectuate  a  filing  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1744 
(1976) ,  were  timely  filed,  a  decision  declaring  a 
aining  claia  abandoned  and  void  for  failure  to  file 
tiaely  the  required  documentation  will  be  affiraed. 

Harwell  Hininq  Co..  Wilford  F.  Hontgoaery.  56  IBLA  236 
73uly  22,  1981)"" 


Where  an  applicant  subaits  evidence  which  supports 
a  conclusion  that  all  five  copies  of  his  noncompetitive 
lease  offer  were  tiaely  filed  as  required  by  the  regu- 
lations in  43  CFR  3111.1-1  (a),  a  decision  rejecting 
that  offer  for  failure  to  coaply  with  the  applicatle 
regulation  by  filing  only  four  copies  of  the  lease 
offer  will  be  set  aside. 


Robert  GT  Lynn  (On  Reconsideration) 
(June  7,  1983) 


73  IBLA  288 


The  Board  of  Indian  Appeals  will  show  deference 
to  an  Administrative  Law  Judge's  deter ainat ion  of  the 
credibility  of  evidence  and  testiaony. 

Saa  Day  IV  v,  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian  Affairs  S  Window  Rock  Mall,  Ltd.  v. 
Acting  Area. Director,  Nava jo, Area.Of f ice.  Bureau  of 
IJ!iiaiJ_AfjL3iIs.  12  IEIA  9  (0ctT~6,  19837 


CREDIBILITY  OF  WITNESSES 

Where  the  resolution  of  a  case  is  influenced  by 
the  Administrative  Law  Judge's  findings  of  credibility 
which  in  turn  are  based  on  reaction  to  the  deaearor  of 
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EVIDENCE — Continued 

CREDIBILITY  OF  WITNESSES — Continued 

the  witnesses,  and  such  findings  are  supported  by  sub- 
stantial evidence,  the  Board  will  not  ordinarily  dis- 
turb then. 

UnitedStates  v.  Gerald  H.  Braniff.  59  IBLA  337 
Tnov.  5,  1981) 


HEARSAY 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  foraiing  his  opin- 
ion, as  is  the  recognized  caston  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 


EVIDENCE — Continued 


PREPONDERANCE — Continued 


show  by  a  preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claims. 
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U nited  States  v 
(Jan.  17,  T980)' 


Richard  G.  Clemans  et  al.,  45  IBLA  61 


United  States  v.  Alaska  Limestone i Corp. 
(Aug.~257  1982) 


66  IBLA  316 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness"  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 


United  States  v.. Richard  S. 
7janT~25,  1983) 


PREPONDERANCE 


_Arbo,  70  IBLA  244 


Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.   The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.   The  burden  then  shifts  to  the  claim- 
ant to  show  by  a  preponderance  of  credible  evidence 
that  a  discovery  has  been  made  on  each  claim. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co.,  45  IBLA  264  (Feb.  4,  1980)  87  I.D.  34 


Where  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  rule,  has  the  ultimate 
burden  of  proof.   The  Government  must  initially  present 
sufficient  evidence  to  establish  a  prima  facie  case. 
The  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  credible  evidence  that  a  discovery 
has  been  made  on  the  claim. 

United  States  v.  Grovenor  B.  Hontapert  et  al.,  6  3  IBLA 
35  (Bar.  30,  1982) 


Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claims  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  claims'  validity,  has  the 
ultimate  burden  of  proof.   The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a  prima 
facie  case.   The  burden  then  shifts  to  the  claimant  to 
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United  States  Fish  6 
(AprT  25.  1983) 


PRESUMPTIONS 


Wildlife  Service,  72  IBLA  218 


Where  a  mining  claimant  merely  asserts  that  because 
of  a  9-day  difference  between  the  posting  of  an  enve- 
lope and  the  date  received  stamp  of  BLH,  BLH  may  have 
mishandled  notices  of  location  submitted  in  attempted 
compliance  with  the  requirements  of  43  CFR  3833.1-2  (b), 
allegedly  causing  them  to  be  date  stamped  by  BLR  as 
untimely,  and  there  is  nothing  else  in  the  record  to 
support  this  conjecture  he  has  not  met  the  burden  of 
rebutting  the  presumption  that  BLH  officials  have  prop- 
erly discharged  their  duties  in  receiving  and  promptly 
date  stamping  all  such  notices  tendered  to  them. 

Henr_y_D._Fr_iedman,  49  IBLA  97  (July  28,  1980) 


Where  oil  and  gas  lease  applicants  contend  that  BLH 
wrongly  excluded  three  of  their  simultaneous  offers  from 
a  drawing  for  not  paying  the  filing  fees  when  in  fact 
the  fees  had  accompanied  the  offers  and  been  deposited 
by  BLH,  but  fail  to  provide  sufficient,  evidence  of  such 
payments  after  having  been  afforded  reasonable  opportun- 
ity to  do  so,  the  duties  of  the  BLH  officials  will  be 
presumed  to  have  been  properly  discharged. 

Cassius_Ci_E££erson_et_ali,  50  IBLA  231  (Sept.  30,  1980) 
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EVIDENCE — Continued 

PRESUMPTIONS — Continued 

There  is  a  legal  presumption  of  regularit7  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  official  duties.   Where  the 
record  reveals  no  conclusive  evidence  that  an  appeal 
was  filed  timely,  but  the  responsible  official  has 
referenced  in  correspondence  that  the  appeal  was  timely, 
the  presumption  of  administrative  regularity  will  attach 
and  the  appeal  considered  as  timely  filed. 

ZES3erick_Hi_Larson_v^._State_of  Utah,  50  IBLA  382 
(Oct.  22,  1980) 


An  employee's  uncorroborated  affidavit  stating  that 
a  separate  statement  concerning  parties  in  interest  was 
sent  for  each  oil  and  gas  lease  offer  is  insufficient 
to  rebut  the  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  have 
not  misplaced  or  lost  the  document  in  issue. 

3etro_Eneray.x_Inci,  52  IBLA  369  (Feb.  19,  1981) 


Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  »  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 


L2fin_.K£i!h..  53  IBLA  192  (Bar.  17,  1981) 


88  I.D.  369 


Robert  E.  Fennell,  Clair  E.  Colburn, d.b.a.  Colfensch 

fiini!ia_ A§Ii2 »  56  IBLA~43  (July  8,  1981) 

J2hn_Mur£hy_t_Walter_Ci_Henderson,  58  IBLA  75  (Sept.  22, 
1981) 

Jahey._GrouE_ninesi_Inci,  58  IBLA  88  (Sept.  2U,  1981) 

2daar_W._Coolti_Harlene_Cook,  58  IBLA  358  (Oct.  20, 
1981) 

Jim_Hi_Koonce,  62  IBLA  9  (Feb.  23,  1982) 

*Oi2_£i_Kanzler,  62  IBLA  221  (Bar.  10,  1982) 

Sidney._0._Smith,  62  IBLA  378  (Bar.  2U,  1982) 

Thomas_G  ._Bason_et_al . ,  64  IBLA  104  (Bay  17,  1982) 

Vienna_Silver_Bines_Co.i_Inc_.,  67  IBLA  130  (Sept.  16, 
1982) 

J°l>S_Hes ton ,  68  IBLA  206  (Nov.  10,  1982) 

fleiy.in_fira£shaw,  68  IBLA  390  (Nov.  23,  1982) 

I§tate_of_Woodie_Nichgls,  69  IBLA  382  (Jan.  4,  1983) 

l2ez_e££°03IU_!«drev._Pilaer,  72  IBLA  383  (Bay  5,  1983) 

J35£s_JLr_!ossx_Baria_Ji_Rgss,  72  IBLA  395  (Bay  5,  1983) 

George  P.  Bewcomb,  73  IBLA  104  (Bay  2  3,  1983) 

Hum bua_Bini na_Co . ,  73  IBLA  270  (June  7,  1983) 

Ha£2ia_ii_i°2a»  73  iBL*  2B0  (June  7,  1983) 

Rex_Binina_Co.,  73  IBLA  284  (June  7,  1983) 

Rai_BcKeei_Chery.l_HcKee,  73  IBLA  311  (June  7,  1983) 

Paul_P._Ssith_et_ali,  73  IBLA  336  (June  8,  1983) 


EVIDENCE — Continued 

PRESUBPTICNS — Continued 

Hy.32_S.Er  ague,  73  IBLA  386  (June  15,  1983) 

______2___  t  me  n  .t^Co^ ,  7a  IBLA  163  (July  12,  1983) 

Bruce  Naylor.  Bill  Barney.  Darrell  Taylor.  71  IBLA 
201  "(July  18,~1983)~~ 

Leonard_Ei_Sniderx_Sri,  74  IBLA  213  (July  18,  1983) 

Hughes  Binerals.  IncT .  74  IBLA  217  (July  18,  1983) 

I_______n aoa ,  7a  IBLA  367  (July  28,  1983) 

________ t ter ,  74  IBLA  397  (Aug.  2,  1983) 

___Q_______2______i2________.  75  IBl*  76  (Aug.  10,  1983) 

________________ »  76  IBLA  53  (Sept.  19,  1983) 

__■___:_________£_.  76  IBLA  99  (Sept.  21,  1983) 

___________°___a__e_G:s.___.__»  76  IBLA  107  (Sept.  21, 

1983) 

John  V.  Ealding.  76  IBLA  218  (Oct.  17,  1983) 

Crownite  Core.,  American  Pumice  Products,  Inc^ ,  76  IBLA 
236  (OctT  17,  19837 

*_iii___________!____:u___ »  76  IBLA  357  (Oct.  24,  1983) 

Homestake  Bining  Co.,  77  IBLA  235  (Nov.  29,  1983) 


where  a  regulation  requires  that  an  oil  and  gas 
lease  offer  te  accompanied  by  a  separate  statement,  and 
appellant's  offer  is  rejected  for  noncompliance  there- 
with, appellant's  showing  that  be  has  made  it  a  past 
business  practice  to  comply  with  the  regulation  in 
other  instances  must  be  regarded  as  evidence  tending 
to  support  his  assertion  that  he  submitted  the  state- 
ment in  this  instance.   However,  such  evidence,  while 
cognizable,  is  insufficient  to  prove  such  an  assertion 
without  corroboration.   A  presumption  of  regularity 
supports  the  official  acts  of  public  officers  and, 
absent  clear  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  they  have  properly  discharged  their  official 
duties. 

John  Walter  Starks.  55  IBLA  266  (June  25,  1981) 

__________ Wilson,  67  IBLA  21  (Sept.  3,  1982) 


There  is  a  legal  presumption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  duties.   Where  an  official 
BLH  record  does  not  reflect  any  payment  for  advance 
first-year  annual  rental  for  an  oil  and  gas  lease  but 
does  contain  a  dated  statement  by  BLB's  receiving  clerk 
indicating  that  no  money  was  received  when  the  lease 
applicant  filed  her  offer  with  BLB,  it  is  presumed  that 
no  payment  was  made,  in  the  absence  of  a  clear  showing 
to  the  contrary  by  the  applicant. 

1_______J______2»  57  IBLA  351  (Sept.  8,  1981) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  pro- 
perly discharged  their  official  duties. 

Affidavits  and  other  evidence,  including  a  ship- 
ping notice  and  a  delivery  receipt,  indicating  that  the 
information  required  by  U3  CFR  3102.2-7  (b) ,  in  connec- 
tion with  noncompetitive  oil  and  gas  lease  offers,  was 
submitted  timely  to  BLH  is  not  sufficient  to  overcome 
the  presumption  that  public  officials  have  properly 
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EVIDENCE--Continued 

PRESUMPTIONS — Continued 

discharged  theic  duties  and  have  not  misplaced  or  lost 
the  document  in  issue  where  the  corroborating  evidence 
fails  to  relate  the  submission  directly  to  the  lease 
application  at  issue. 

Lawrence_Ei_Dje,  57  IBLA  360  (Sept.  8,  1981) 


EVIDEHCE — Continued 


PRESUHPTICKS — Continued 


The  presumption  of  regularity  supports  the  acts  of 
public  officers  and,  in  the  absence  of  clear  evidence 
to  the  contrary,  they  are  presumed  to  have  properly 
discharged  their  official  duties. 

£2I!_Coo)c,  60  IBLA  255  (Dec.  4,  1981) 


There  is  a  legal  presumption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  duties.  Where  the  official 
time  and  date  stamp  of  a  BLM  office  is  impressed  upon 
a  document,  it  is  presumed  that  the  impression  is 
accurate,  in  the  absence  of  a  clear  showing  to  the  con- 
trary by  appellant. 

Whelan's  Mining  and  Exploration,  Inc.,  58  IBLA  127 
7sept.  2<4,~1981) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  tc  the 
contrary.   However,  where  appellant  fails  to  present 
evidence  to  establish  that  proof  of  annual  assessment 
work  was  filed  with  the  Bureau  of  Land  Management,  then 
it  is  presumed  that  the  officials  properly  discharged 
their  duties. 

flerja n_Pilt z ,  61  IBLA  113  (Jan.  6,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  evidence  of 
assessment  work  was  timely  filed  with  the  proper  BLM 
office  must  ordinarily  be  corroborated  by  other  evi- 
dence to  establish  filing  where  there  is  no  evidence 
of  receipt  of  the  documents  in  the  file. 


Hi_Si_R adem a cher ,  58  IBLA  152  (Sept. 


25,  1981) 
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Seor^e_Fauver,  62  IBLA  399  (Mar.  25,  1982) 


The  presumption  of  regularity  which  supports  the 
official  acts  of  public  officers  in  the  discharge  of 
their  duties  must,  for  reasons  of  public  policy  and 
under  burden  of  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  mailed  are 
duly  delivered.   Thus,  when  Government  files  do  not 
indicate  that  a  document  was  received,  an  appellant 
must  show  not  merely  that  the  document  was  properly 
transmitted,  but  that  it  was,  in  fact,  actually 
received. 

Ber nar d_S.._S t orp.er ,  60  IBLA  67  (Nov.  19,  1981) 

22 n iel_D . _W.iles ,  6U  IBLA  339  (June  10,  1982) 

AMi°_8eso ur cesi_IncJ. ,  70  IBLA  106  (Jan.  12,  1983) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  lolicy 
and  Management  Act  of  1976  (U3  O.S.C.  «  17UU  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  teen  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Jaine-is.-BSjaiaije,    61    IBLA    163     (Jan.    25,    1982) 


A  mining  claimant  appealing  a  BLM  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  BLM  for  the 
year  in  question.   That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.   If  the  burden  of  proof  is 
not  carried,  the  presumptions  of  FLPMA  remain  operative. 

Ronald_R._ Atkins,  61  IBLA  36U  (Feb.  16,  1982) 


The  presumption  that  BLM  officials  properly  dis- 
charge their  duties  in  receiving  and  promptly  date 
stamping  official  filings  tendered  them  is  not  overcome 
by  unsupported  allegations  of  mining  claimants  that  BLM 
lost  or  misprocessed  their  evidence  of  assessment  work. 

Junerwanda_J.  Papaeliou,  Mildred  Lucille  Gulick, 
60  IBLA  128  "(Nov.  2t7  198!) 


In  enacting  the  Federal  Land  Policy  and  Management 
Act  of  1976  (U3  U.S.C.  *  17U4  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  to  show  that 
the  claim  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a  conclusive  presumption  of  abandonment. 

L°I_I°.*Ui.  62  IBLA  27  (Feb.  21,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   Unsupported  and  uncorroborated  allegations 
do  not  constitute  probative  evidence. 

iaaes_Gi_RobinsOfl_et_alI.,  60  IBLA  13«  (Nov.  24,  1981) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  tare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Virginia  White.  62  IBLA  215  (Mar.  10,  1982) 

L.  L.  Anderson.  69  IELA  301  (Dec.  23,  1982) 

Robgrt_Ji_Kinax_La_Ki_Hollenbeak.  72  IELA  75  (Apr.  12, 
1983) 
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A  [resumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Diane_H._Berndtx_8ichard  w._Bxers,  62  IBLA  288 
(Mar.  16,  1982) 

Gold  Beserve  Bining,  Inc.,  63  IBLA  266  (Apr.  19,  1982) 

Don  C.  Tracy,  Gordon  C._Tracy,  65  IBLA  160  (June  29, 
1982) 

flelena_Sil v er_H ines^I nc.  ,  65  IBLA  287  (July  13,  1982) 

David_Gi_Still,  66  IBLA  35  (July  23,  1982) 

Alan  T.  Trees.  James  L.  Barnes.  66  IBLA  334  (Aug.  26, 
1982) 

Haqiia  Power  Co.  et  al..  68  IBLA  201  (Nov.  10,  1982) 

Ar  den_P.  J3rif.fi  th_et_al.. ,  68  IBLA  295  (Nov.  19,  1982) 

Jaaes  A.  Huff.  Elizabeth  flijojnj,  69  IBLA  31  (Nov.  26, 
1982) 

Phil  E.  Parks.  69  IBLA  U8  (Nov.  29,  1982) 

§usan_S._SiaBons,  69  IBLA  8U  (Hot.  30,  1982) 

Dud lei_ Li_Davis ,  69  IBLA  127  (Dec.  8,  1982) 

Charles  H,  Shannon.  Roth  Kunkel,  69  IBLA  300  (Dec.  23, 
1982) 

Jaaes  A._HuffA_Elizabeth_H._Youna,  69  IBLA  368  (Jan.  3, 
198  37" 

iaae_£u« ber-^-iSCi ,  70  IBLA  14  (Jan.  6,  1983) 

HilJLiaa  C, , Biederer  et  al..  70  IBLA  55  (Jan.  10,  1983) 

Robert  Paoluccio.  II.  et  al..  70  IBLA  118  (Jan.  13, 
1983) 

Zada_Inder.son_e t_a 1^ ,  70  IBLA  122  (Jan.  13,  1983) 

Robert  G,  .Lynn.  70  IBLA  141  (Jan.  17,  1983) 

Eugene  H.  Walck,  Jr..  72  IBLA  30  (Apr.  5,  1983) 

»hite_Bose_CoxE • »  ?2  IBLA  80  (Apr.  13,  1983) 


There  is  a  rebuttable  presuiption  that  BLH  acts 
regularly  with  respect  to  allegedly  filed  lining  claia 
docuaents.   That  presumption  can  be  overcome  only  by  a 
showing  of  substantial  evidence  tending  to  disprove  the 
regularity  of  BLH's  action  in  the  particular  instance 
in  question;  upon  such  a  showing,  the  Board  decides  the 
case  without  further  reference  to  the  presuaption  and 
by  preponderance  of  the  evidence.   Bailing  a  document 
is  not  evidence  that  BLH  ever  received  it,  and  does  not 
satisfy  the  recording  requirement  nor  rebut  the  pre- 
sumption of  regularity. 

Robert  L.  Race.et  al,,  63  IBLA  1  (Bar.  25,  1982) 


EVIDENCE — Continued 

PRESOBPTICNS — Continued 

the  presumption,  and  the  appellant  must  prove  his  case 
by  a  preponderance  of  the  evidence. 

B,  C.  Wilcoi.  63  IBLA  19  (Bar.  26,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presuaption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  froa  any  rule.   Mhere  BLB 
has  declared  appellant's  aining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  docuaents  were  in  fact  tiaely  filed,  prepon- 
derance of  the  evidence  decides  the  case.   Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLB  received  the  documents. 

D.  Fr  Colson.  63  IBLA  221  (Apr.  15,  1982) 

St* niSjr_S ias ,  64  IBLA  257  (June  2,  1982) 

Herbert  Clark,  73  IBLA  195  (Bay  26,  1983) 

Homer  Owens.  75  IBLA  335  (Aug.  30,  1983) 

Ralph  Kubinski.  76  IBLA  224  (Oct.  17,  1983) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presumption  is  overcoae  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  froa  any  rule.   where  BLB 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  complete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
docuaents  were  in  fact  tiaely  filed,  preponderance  of 
the  evidence  decides  the  case.   Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  BLB 
most  probably  received  the  documents. 

£en£2°-ii_£P_i <    6"  IBL»  392  (June  17,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   On  the  other  hand,  there  is  the  pre- 
suaption that  aail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.   When  these  two  presumptions 
coae  into  conflict  and  BLB  states  that  it  did  not 
receive  the  instruaent,  the  burden  is  on  the  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  tiaely  by  BLB.   Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  showing  that  BLB 
received  the  docuaents. 

l«liJ_Smith,  64  IBLA  395  (June  17,  1982) 

Otah  Calciua  Co..  Inc..  6U  IBLA  U02  (June  17,  1982) 

Harold  L.  Bichaelson,  65  IBLA  6  (June  17,  1982) 


The  Board  cannot  decide  cases  siaply  on  evidence 
from  previous  unrelated  cases  showing  BLB's  fallibility. 
There  is  an  established  legal  presumption,  which  may  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.   That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLB's  action  was  not  regular  in  a 
particular  instance.   If  such  a  showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 
Where  BLB  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

M&Said-Ii-UiSXESofl.  65  IBI-A  79  (June  23,  1982) 
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There  is  a  legal  presuaption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.   On 
the  other  hand,  there  is  a  presuaption  that  Bail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered.  When  these  two  presumptions  coae  into  conflict 
and  BLH  states  it  did  not  receive  the  instrument,  the 
burden  xs  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  tiaely  received  by  BLB. 

5§SUel_Bi_Hernandez,  65  IBL4  281  (July  12,  1982) 

Victor  Hegsted,  66  IBLA  31  (July  23,  1982) 

jjilliaa  8.  Gaechter  et  al.,  66  IBLA  230  (Aug.  16,  1982) 


The  legal  presuaption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  affidavits  which  serve  only  to 
declare  the  affiants'  assumption,  surmise,  or  deduc- 
tion that  such  documents  must  have  been  included  in  an 
envelope  received  by  BLB  are  inadequate  to  overcome  the 
presumption  where  there  is  no  direct  evidence  to  estab- 
lish that  the  documents  were  actually  transmitted  by 
the  sender  and  BLH  personnel  disclaim  receiving  them. 

Lynda  Baqley  Doye.  65  IBLA  3«0  (July  16,  1982) 


Where  a  regulation  requires  that  an  oil  and  gas 
lease  application  be  accompanied  by  a  separate  state- 
ment, appellant's  mere  allegation  that  the  statement 
was  submitted  is  insufficient  to  prove  such  an  asser- 
tion without  corroboration.   A  presumption  of  regu- 
larity supports  the  official  acts  of  public  officers 
and,  absent  clear  evidence  to  the  contrary,  it  will  be 
presumed  that  they  have  properly  discharged  their 
official  duties. 

J§a§t_IbomEson,  65  IBLA  383  (July  20,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  aisplaced  legally  significant  docuaents  filed  with 
thea  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presumption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.   Rather,  BLH's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received  by 
the  proper  BLH  office. 

SiS!ia_i*i_Ga  1  laa her ,  66  IBLA  "»9  (July  27,  1982) 


Where  a  simultaneously  filed  oil  and  gas  lease 
application  was  rejected  because  BLH  asserts  that  the 
applicant's  filing  service  failed  to  provide  a  list  of 
naaes  and  addresses  of  participating  applicants  for 
whoa  it  served  as  agent,  as  required  by  H3  CFR 
3102.2-6  (a)  (1981),  the  legal  presuaption  of  regularity 
which  supports  the  official  acts  of  Government  officers 
will  be  treated  as  rebutted  upon  presentation  of  suffi- 
cient evidence  to  show  that  the  list  probably  was 
received  by  BLH. 

Iiizabeth_£.i_Anne,  66  IBLA  126  (Aug.  10,  1982) 
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The  legal  presuaption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   A  copy  of  a  letter  addressed  to  BLB  Fr0~ 
viding  the  required  information  coupled  with  a  return 
receipt  card  showing  receipt  thereof  will  rebut  the 
inference  of  nonreceipt  arising  from  the  absence  of 
the  document  from  the  file. 

ikiiit- Scatur r o ,  68  IBLA  8  (Oct.  18,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  aisplaced  legally  significant  docuaents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  a  lease  rental 
check  was  enclosed  in  the  same  envelope  together  with 
other  documents  that  were  received  by  BLB  must  be 
corroborated  by  other  evidence  to  establish  filing 
where  there  is  no  evidence  of  receipt  of  the  payment 
in  the  file. 

Jii-I .  _Fr  asch ,    69    IBLA    66     (Hov.     30,    1982) 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 
Where  one  disputes  the  accuracy  of  public  land  surveys 
made  by  public  officials,  it  is  his  responsibility  to 
show  that  they  are,  in  fact,  incorrect.   Here  allega- 
tions that  the  surveys  may  be  incorrect  are  insuffi- 
cient to  rebut  the  presuaption. 

Robert  Et  Ehrman.  Jr..  69  IBLA  290  (Dec.  23,  1982) 


Where  a  siaultaneous  oil  and  gas  lease  application 
was  rejected  because  BLH  asserts  that  the  applicant's 
filing  service  failed  to  provide  a  list  of  naaes  and 
addresses  of  participating  applicants  for  whom  it 
served  as  agent,  as  required  by  13  CFR  3102.2-6  (b) 
(1981),  the  legal  presumption  of  regularity  which  sup- 
ports the  official  acts  of  Government  officers  will 
not  be  treated  as  rebutted  upon  presentation  of  insuf- 
ficient evidence  to  show  that  the  list  probably  was 
received  by  ELH. 

Bejl  Hirsch.  70  IBLA  307  (Jan.  28,  1983) 


A  legal  presumption  of  regularity  supports  the 
official  acts  of  public  officers  acting  in  their 
official  capacities. 

Walch  Logging  Co..  Inc..  Pant  C Russell.  Inc.  v. 

Assistant  Area  Director (Economic  Development) , 

Portland  Area  Office.  Bureau  of  Indian  Affairs , 

11  IBIA  85  (Har"l8,  19837  90  I.D.  £ 


Where  there  is  no  evidence  of  receipt  of  a  check, 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  U3  CFR  3112.«-l(a),  the  presumption  that  BLH 
eaployees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  evidence 
that  the  check  was  received  where  the  applicant  submits 
an  affidavit  that  the  check  was  enclosed  in  the  same 
envelope  with  other  documents  that  were  received  by  BLH 
and  includes  a  copy  of  his  personal  checkbook  register 
showing  that  a  check  was  issued  to  BLH  but  not  cashed. 


Ei£hard_Wi_Kulis,  72  IBLA  251  (Apr.  27,  1983) 
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2ai££_Hi_fl>!fll.  ?3  IBLA  315  (June  7,  1983) 
£ei°S_9i_flilE5l»  75  IBL»  la9  (Aug.  18,  1983) 
Baig_fi°§sii_J u£i_Rossi ,  75  IBLA  262  (Aug.  26,  1983) 
fielil_Ii_Iaiier ,  76  IBLA  188  (Oct.  6,  1983) 


The  legal  presuaption  that  adainistrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  aisplaced  legally  significant  docuaents  filed 
with  thea  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  a  stateaent  that  a  lease  rental 
check  was  enclosed  in  the  saae  envelope  together  with 
other  documents  that  were  received  by  BLfl  Bust  be 
corroborated  by  other  evidence  to  establish  a  tender  of 
rental  where  there  is  no  evidence  of  receipt  of  the 
payment  in  the  file. 

£arl_A._Peterson,  73  IBLA  317  (June  10,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  thea  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  documents  were 
enclosed  in  the  saae  envelope  together  with  other  docu- 
ments that  were  received  ty  BLB  must  be  corroborated 
by  other  evidence  to  establish  filing  where  there  is  no 
evidence  of  receipt  of  the  missing  documents. 

tlS_Associa_tesi_I  nCi ,  74  IBLA  192  (July  18,  1983) 
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The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presumption  is  not  overcome  merely 


EVIDBBCE — Continued 

PHESUHPTIC1S — Continued 

by  the  submission  of  an  affidavit  that  the  docuaent  was 
■ailed.   Rather,  BLH's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
aail,  but  only  when  it  is  delivered  to  and  received 
by  the  proper  BLB  office. 

flackay  Bar  Corp..  75  IBLA  57  (Aug.  5,  1983) 


The  legal  presuaption  that  adainistrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  aisplaced  legally  significant  docuaents  filed  with 
thea  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presuaption  is  not  overcoae  aerely 
by  the  subaission  of  an  affidavit  that  the  docuaent  was 
Bailed.   Rather,  BLB's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
aail,  but  only  when  it  is  delivered  to  and  received 
by  the  proper  BLH  office. 

Thomas  Johnson.  77  IBLA  20  (Oct.  31,  1983) 


Bhere  an  issue  in  an  appeal  involving  a  simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  aaterials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  aeans  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
aaterials,  has  the  burden  of  doing  so.   Failure  to  do 
so  aay  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

Hal  Carlson,  Jr. .  78  IBLA  333  (Jan.  24,  1984) 


Where  an  issue  in  an  appeal  involving  a  simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a  violation  of  43  CFB  3102.2-6  (a)  and  (b) , 
the  lessee  is  the  party  with  peculiar  means  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreement.   Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Pat ricia_C._ Al ker ,  79  IBLA  123  (Feb.  22,  1984) 


A  presuaption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presuaed  that  they  have  properly 
discharged  their  official  duties.   Suggestion  that  BLH 
aay  not  have  investigated  a  mining  claimant's  good 
faith  in  locating  a  claim  which  includes  a  water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

Desert, Survivors,  80  IBLA  111  (Apr.  3,  1984) 


Where  there  is  no  evidence  of  receipt  of  a  check 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  43  CFR  3112.4-l(a)  (1982),  the  presumption  that  BLH 
eaployees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  an  affi- 
davit executed  by  applicant  which  states  that  the  check 
was  enclosed  in  the  same  envelope  with  other  documents 
received  by  BLH,  which  affidavit  includes  a  copy  of 
applicant's  personal  checkbook  register  showing  a  check 
was  issued  to  BLB. 

S.  H.  Partners.  80  IBLA  153  (Apr.  9,  1984) 
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A  presumption  of  regularity  attends  tbe  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  duties.   This  presumption  of 
regularity  is  applicable  to  the  official  acts  of  a 
Government  mineral  examiner  who  takes  samples  from 
mining  claims  and  sends  them  to  an  independent  assay 
company  to  determine  their  mineral  content  for  the 
purpose  of  establishing  whether  a  valuable  mineral 
deposit  has  been  discovered. 


0  Jji  ted_S  t  a  t  es._v  j 
7»ov.  30,  198«)~ 


.!!3E»iS_£i_laSsei_Si_iLi »  8U  IBLA  66 


Where  there  is  no  evidence  of  receipt  by  BLR  of 
the  required  number  of  copies  of  a  noncompetitive  oil 
and  gas  lease  offer,  the  presumption  that  BLB  employees 
have  properly  discharged  their  duties  and  not  lost  or 
misplaced  the  lease  offer  documents  is  not  overcome  by 
a  statement  that  the  offer  was  enclosed  in  the  same 
envelope  with  another  lease  offer  received  by  BLB  but 
not  rejected  for  this  defect. 

HiSiE,.  Foundation_LtdiA_Inc,.,  81  IBLA  199  (Dec.  27, 
198U)"~~ 


PRIBA  FACIE  CASE 

Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.   The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.   The  burden  then  shifts  to  the  claim- 
ant to  show  by  a  preponderance  of  credible  evidence 
that  a  discovery  has  been  made  on  each  claim. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co7,  U5~IBLA~26U  (Feb.  4,~1980)  "  87  I.D.  3U 


Where,  in  the  hearing  of  a  mining  claim  contest  in 
which  the  presence  of  a  mineral  deposit  within  the  lim- 
its of  a  claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  topogra- 
phy as  other  claims  where  there  has  been  no  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.   Geologic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  been 
made  on  the  claims. 

Uncontradicted  evidence  of  nonproduction  of  a  min- 
ing claim,  which  has  continued  over  a  period  of  years, 
is  sufficient,  without  more,  to  establish  a  prima  facie 
case  of  invalidity  of  the  mining  claim. 

Usited_States_vi_Gerald_Hess,  06  IBLA  1  (Feb.  13,  1980) 
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countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

United  States  v.  Catlin  Bohme  et  al. .  United  States  vt 

Exxon  Corp, et al..  United  States  v.  Aidabelle  Brown 

et  al.,"8  IELA  267  (June  30,  1980)  87  I.D.  2U6 


Where  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  rule,  has  the  ultimate 
burden  of  proof.   The  Government  must  initially  present 
sufficient  evidence  to  establish  a  prima  facie  case. 
The  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  credible  evidence  that  a  discovery 
has  been  made  on  the  claim. 

United  States  vt  Grovenor  B.  Bontapert  et  al..  63  IBLA 
35  lHar.~307~1982) 


Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  eatraced  by 
the  claims  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  claims'  validity,  has  the 
ultimate  burden  of  proof.   The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a  prima 
facie  case.   The  burden  then  shifts  to  the  claimant  to 
show  by  a  preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claims. 
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United  States  vT  Alaska  Limestone  Corp..  66  IBLA  316 
lAugT  25,  1982) 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 


The  assertion  that  annual  assessment  work  has  not 
been  performed  is  the  assertion  of  a  negative  fact.  If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  been  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a  prima  facie  case.   It  would  then  devolve 


United  States  v.  Weber  Oil  Co. 
(0ct.~2lT~1982) 


et  al. 


68  IBLA  37 

89  I.D. 


538 
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United.States.v.  Jaaes  A^  Walper,  77  IBLA  90  (Sov.  1«, 
1983) 
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existence  of  a  Scheie  which  aight  cause  rejection  of 
the  offers  nnder  U3  CFH  3112.5-2. 

Brvin  J,  Powers.  U5  IBLA  186  (Jan.  30,  1980) 


The  aere  fact  that  aining  claias  are  allegedly 
located  in  the  saae  kind  of  area  with  the  saae  topogra- 
phy as  other  claias  where  there  has  been  no  discovery 
does  not,  without  aore,  support  the  conclusion  that 
there  is  no  discovery  on  the  foraer  claias.   Geologic 
inference  drawn  froa  such  alleged  siailarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  teen 
aade  on  the  claias. 

United  States  v.  Gerald  Hess,  K6  IBLA  1  (Peb.  13,  1980) 


A  priaa  facie  case  is  aade  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Priaa  facie  evidence  is  that  evidence  that  will 
justify  a  finding  in  favor  of  the  one  presenting  the 
evidence.   It  is  not  necessary  to  present  evidence  that 
is  coapelling,  and  the  deterainat ion  aast  be  aade  on  a 
case-by-case  basis.   An  iaportant  factor  in  Baking  a 
determination  regarding  the  amount  of  evidence  required 
for  a  priaa  facie  case  is  the  availability  of  the  evi- 
dence and  the  difficulty  which  aay  reasonably  be 
encountered  in  obtaining  the  evidence. 

S  SB  Coal, Co.  ,S  Jewell  Smokeless .Coal  Co,.v.  Office.of 
Surface  Bininq  ReclaBation  S  Enforceaent,  79  IBLA  350 
(Bar.  22,  1984)  "  91  I.D.  159 


While  the  testiaony  of  a  Governaent  aineral  exaa- 
iner that  he/she  has  exaained  a  aining  claia  and  found 
no  evidence  of  aineralization  which  would  support  a 
discovery,  is  noraally  sufficient  to  establish  a  priBa 
facie  case,  such  a  conclusion  aust  be  preaised  on  a 
correct  standard  of  law.   where  a  Government  uncial 
exaainer  applies  a  standard  which  is  not  correct  under 
the  law,  his/her  opinion  as  to  a  claia's  validity  can- 
not serve,  ty  itself,  to  establish  a  priaa  facie  case 
of  invalidity. 

United  States  y_.  Georqe  C^^Hooker  et_al.,  «8  IBLA  22 
(Bay  27,  19807 


Where  a  qualified  expert,  hired  by  Bining  claia- 
ants  to  evaluate  contested  claias,  inforas  a  Government 
aineral  exaainer  that  certain  claias  have  no  mineral 
values,  the  mineral  exaainer  has  no  affiraative  obliga- 
tion to  saaple  those  claims.   Testiaony  of  the  Govern- 
aent aineral  exaainer  as  to  this  conversation,  unless 
iapeached  in  cross-examination,  is  sufficient  to 
establish  a  priaa  facie  case  that  those  claias  are 
invalid. 


United  States  v.  Janet  B.  Copple  et  al., 
(Bay  30,  1984) 
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United_States_vi_Car  l_Dresselhajis_et_alj 
(June    8,    1984) 


81  IBLA  252 


where  oil  and  gas  lease  applicants  contend  that  BLB 
wrongly  excluded  three  of  their  siaultaneous  offers  fros 
a  drawing  for  not  paying  the  filing  fees  when  in  fact 
the  fees  had  accompanied  the  offers  and  been  deposited 
by  BLB,  but  fail  to  provide  sufficient  evidence  of  such 
payments  after  having  been  afforded  reasonable  opportun- 
ity to  do  so,  the  duties  of  the  BLB  officials  will  be 
presuaed  to  have  been  properly  discharged. 

Cassius  C.  Epperson  et  al..  50  IBLA  231  (Sept.  30,  1980) 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  aay 
properly  find  that  an  individual  has  committed  a  graz- 
ing trespass  if  that  finding  is  in  accordance  with, 
and  supported  by,  reliable,  probative  and  substantial 
evidence. 

Where  the  evidence  as  to  specific  trespass  indi- 
cates that,  of  a  nuaber  of  cattle  counted,  soae  were 
located  on  interBingled  private  land,  but  there  were  no 
barriers,  either  natural  or  artificial,  which  would 
have  prevented  the  cattle  on  private  land  from  going 
onto  the  public  land,  it  is  proper  to  find  that  all 
cattle  counted  would  tend  to  consume  forage  at  a  rate 
proportional  to  the  ratio  of  forage  available  on  pri- 
vate and  public  lands.   The  burden  then  shifts  to  the 
grazing  licensee  to  rebut  this  presuiption. 

Holland  Livestock  Ranch  and  John  J^  Casej,  52  IELA  326 
(FebT"97~198l7  88  I.D.  275 


SUFFICIENCY 

Exclusive  use  of  a  leasing  service  address  on  of- 
fers to  lease,  promotional  material  which  eaphasizes 
the  sales  ability  of  the  service,  past  use  of  a  fora 
agreeaent  which  created  an  enforceable  interest  in  pro- 
spective leases,  past  actions  of  the  leasing  service 
related  thereto,  and  allegations  of  a  tacit  understand- 
ing between  the  service  and  its  clients  are  speculative 
and  insufficient  as  a  Batter  of  law  to  demonstrate  the 


An  employee's  uncorroborated  affidavit  stating  that 
a  separate  statement  concerning  parties  in  interest  was 
sent  for  each  oil  and  gas  lease  offer  is  insufficient 
to  rebut  the  legal  presuaption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  have 
not  misplaced  or  lost  the  document  in  issue. 

5SiI2_EnSE3Ix_II!£i»  52  IEL*  369  (Feb.  19,  1981) 
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The  burden  of  the  proponent  is  not  simply  to  pre- 
ponderate in  the  evidence  produced;  its  burden  is  to 
produce  a  preponderance  of  credible  evidence,  and  the 
trier  of  fact  is  not  required  to  believe  or  give  any 
weight  to  testimony  which  is  inherently  incredible. 
The  trier  of  fact,  having  presided  at  the  hearing  and 
observed  the  witnesses,  is  in  the  best  position  to 
judge  the  weight  to  be  accorded  testimony. 

United  States  v.  William  J.  Smith.  Sr..  et  al.,  54  IBLA 
12  (Apr.  6,  19817 


After  holding  a  hearing  pursuant  to  the  Adminis- 
trative Procedure  Act,  an  Administrative  Law  Judge  may 
properly  find  that  a  person  has  committed  a  grazing 
trespass  if  that  finding  is  in  accordance  with  and 
supported  by  reliable,  probative,  and  substantial 
evidence. 

Bureauof  Land  Management  v.  Holland  Livestock  Ranch 
and_John_J^_Casei,  54  IBLA  247  (Apr?  27,~1981) 


EVIDENCE — Continued 


SUFFICIENCY- -Continued 


discharged  their  duties  and  have  not  misplaced  or  lost 
the  document  in  issue  where  the  corroborating  evidence 
fails  to  relate  the  submission  directly  to  the  lease 
application  at  issue. 

Lawrence_Ei_Die,  57  IBLA  360  (Sept.  8,  1981) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  evidence  of 
assessment  work  was  timely  filed  with  the  proper  ELN 
office  must  ordinarily  be  corroborated  by  other  evi- 
dence to  establish  filing  where  there  is  no  evidence 
of  receipt  of  the  documents  in  the  file. 

H._S._Rademacher,  58  IBLA  152  (Sept.  25,  1981) 

88  I.D.  873 

George  Fauver.  62  IBLA  399  (Bar.  25,  1982) 


Where  a  regulation  requires  that  an  oil  and  gas 
lease  offer  be  accompanied  by  a  separate  statement,  and 
appellant's  offer  is  rejected  for  noncompliance  there- 
with, appellant's  showing  that  he  has  made  it  a  past 
business  practice  to  comply  with  the  regulation  in 
other  instances  must  be  regarded  as  evidence  tending 
to  support  his  assertion  that  he  submitted  the  state- 
ment in  this  instance.   However,  such  evidence,  while 
cognizable,  is  insufficient  to  prove  such  an  assertion 
without  corroboration.   A  presumption  of  regularity 
supports  the  official  acts  of  public  officers  and, 
absent  clear  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  they  have  properly  discharged  their  official 
duties. 

John_Walter_Starks,  55  IBLA  266  (June  25,  1981) 

Harold_Ei_ Wilson,  67  IBLA  21  (Sept.  3,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   Unsupported  and  uncorroborated  allegations 
do  not  constitute  probative  evidence. 

Jaies_£i_ioii£Son_et_ali,  60  IBLA  134  (Nov.  24,  1981) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  where  appellant  fails  to  present 
evidence  to  establish  that  proof  of  annual  assessment 
work  was  filed  with  the  Bureau  of  Land  Hanagetnent,  then 
it  is  presumed  that  the  officials  properly  discharged 
their  duties. 


The  burden  of  the  proponent  is  not  simply  to  pre- 
ponderate in  the  evidence  produced;  its  burden  is  to 
produce  a  preponderance  of  credible  evidence,  and  the 
trier  of  fact  is  not  required  to  believe  or  give  any 
weight  to  testimony  which  is  inherently  incredible. 

M£ii£d_Sta tes_ v^_ Jghn_McDo wel l_and_M iguel  Nunez , 
56  IBLA  100  (July  15,  1981) 


The  effect  of  a  notation  on  a  document  stating 
that  in  a  conveyance  to  the  State  of  Wyoming  "all 
petroleum"  was  reserved  to  the  United  States  is  over- 
come by  evidence  of  more  authoritative  records  estab- 
lishing that  petroleum  was  not  reserved,  and  that  such 
a  reservation  would  have  been  contrary  to  the  statute 
which  conditioned  the  conveyance  under  the  prevailing 
circumstances,  so  that  an  oil  and  gas  lease  offer  for 
the  purported  reserved  petroleum  was  properly  rejected. 

£l>arles_Hi_  Whit  lock,  57  IELA  252  (Aug.  28,  1981) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  pro- 
perly discharged  their  official  duties. 

Affidavits  and  other  evidence,  including  a  ship- 
ping notice  and  a  delivery  receipt,  indicating  that  the 
information  required  by  14  3  CFR  3102.2-7  (b),  in  connec- 
tion with  noncompetitive  oil  and  gas  lease  offers,  was 
submitted  timely  to  BLfl  is  not  sufficient  to  overcome 
the  presumption  that  public  officials  have  properly 


fler man_P i It z ,  61  IBLA  113  (Jan.  6,  1982) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Ja2ne_A._flcHar.3_ue,  61  IELA  163  (Jan.  25,  1982) 

Diane_fl._Ber_dt__Richard  W____ers,  62  IELA  288 
7narT  16,~l982) 

S°ii_ieserve_HiniiLax_Inci,    63    IELA    266     (Apr.    19,    1982) 

Eon  C__Tracx,_Gordon_C._Trac_,  65  IELA  160  (June  29, 
1982) 

iUiSI!a_Silver_«inesx_Inc_.,  65  IBLA  287  (July  13,  1982) 

David_G._Still,  66  IBLA  35  (July  23.    1982) 

Alan  T_  Trees_  Jam_s_L__B_r_es,  66  IBLA  334  (Aug.  26, 
19827 

Sa__a__owe__Co._et__l.,  68  IBLA  201  (Nov.  10,  1982) 

Arden  F. .Griffith  et  al..  68  IBLA  295  (Nov.  19,  1982) 

iimes_A_._Huf  f___li____l_____Youn_,  69  IBLA  31  (Nov.  26, 
1982) 

Phil_E . _P ar k s ,  69  IELA  48  (Nov.  29,  1982) 

Susan_S___i_mons,  69  IELA  84  (Nov.  30,  1982) 
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Dud le_y_L._Da vis ,  69  IBLA  127  (Dec.  8,  1982) 

Charles_W^_Shannonx_Ruth_KunJcel,  69  IBLA  300  (Dec.  23, 
1982)" 

J§nes_A.._Huffx_Elizabeth_Hi_Jouna,  69  IBLA  368  (Jan.  3, 
1983) 

L^Se_l!u»feer_5i_Inc.,  70  IELA  In  (Jan.  6,  1983) 

Wi Ilia B_Ci_N ieder er_e t_ali ,  70  IBLA  55  (Jan.  10,  1983) 

Bobert_Paoluccioi_IIi_et_al.,  70  IBLA  118  (Jan.  13, 
198  3)" 

2ada_Ander son_et_aU ,  70  IBLA  122  (Jan.  13,  1983) 

Sober t_Gi_Linn ,  70  IBLA  141  (Jan.  17,  1983) 

Euaene_Hi_Halcki_Jr.,  72  IBLA  30  (Apr.  5,  1983) 

S]>iie_Bose_Cor£i,  72  IBLA  80  (Apr.  13,  1983) 


JJIDENCE- -Continued 

SUFFICIENCY — Continued 
Homer  Owens.  75  IBLA  335  (Aug.  30,  1983) 
ISiii-Ii- Ja^ter ,  76  IBLA  188  (Oct.  6,  1983) 
Ml£h_Knbinski ,  76  IBLA  224  (Oct.  17,  1983) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presunption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.   Where  BLM 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  complete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
documents  were  in  fact  timely  filed,  preponderance  of 
the  evidence  decides  the  case.   Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  BLM 
most  probably  received  the  documents. 

Penn zoil^o^ ,  64  IBLA  392  (June  17,  1982) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebat  the  presumption. 

y_i£aAfiia_White,  62  IBLA  215  (Mar.  10,  1982) 

Li_Li_ Anderson,  69  IBLA  30a  (Dec.  23,  1982) 

2°bert_Ji_Kina,A_Li_Ki_Hollenbea]c,  72  IBLA  75  (Apr.  12, 
1983) 


The  Board  cannot  decide  cases  simply  on  evidence 
from  previous  unrelated  cases  showing  BLM's  fallibility. 
There  is  an  established  legal  presumption,  which  may  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.   That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLM's  action  was  not  regular  in  a 
particular  instance.   If  such  a  showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  his  case 
by  a  preponderance  of  the  evidence. 

R.i_C._ Wilcox,  63  IBLA  19  (Mar.  26,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   On  the  other  hand,  there  is  the  pre- 
sumption that  mail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.   When  these  two  presumptions 
come  into  conflict  and  BLM  states  that  it  did  not 
receive  the  instrument,  the  burden  is  on  the  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  BLM.   Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  showing  that  BLM 
received  the  documents. 

Bett.y_Siith.  64  IBLA  395  (June  17,  1982) 

UiaJl-Salciu^Co^Jnc. ,  64  IBLA  U02  (June  17,  1982) 

Hiroii-Ai-Hichae lson ,  65  IBLA  6  (June  17,  1982) 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 
Where  BLM  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

MS*ai^_Ii_li£»£son,  65  IBLA  79  (June  23,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.   where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.   Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrover tibly  that  BLM  received  the  documents. 

D._Fi_Colson,  63  IBLA  221  (Apr.  15,  1982) 

Stanley_Sims,  64  IBLA  257  (June  2,  1982) 

Herbert_Clark,  73  IBLA  195  (Bay  26,  1983) 

»Sine_M  .._Hu  n t ,  73  iBLA  315  (June  7,  1983) 

De  yon_H  .._H  ur  s  t ,  75  IBLA  149  (Aug.  18,  1983) 

fi3iS_S2§§ii_Ja3i_Bossi,  75  IBLA  262  (Aug.  26,  1983) 


There  is  a  legal  presumption,  which  is  rebut- 
table, that  official  acts  of  public  officers  are 
regular.   On  the  other  hand,  there  is  a  presumption 
that  mail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered.   When  these  two  presumptions  come  into 
conflict  and  BLM  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  one  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  ELM.   Appellant  in  this  case  has  not 
carried  his  burden  of  proof  by  showing  that  BLM 
received  the  documents. 

Edwin_Pi_Keegan^_Jri,  65  IBLA  114  (June  25,  1982) 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.   Cn 
the  other  hand,  there  is  a  presumption  that  mail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered.  When  these  two  presumptions  come  into  conflict 
and  ELM  states  it  did  not  receive  the  instrument,  the 
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burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  timely  received  by  BLM. 

Fawn_Rup_p_,  65  IBLA  277  (July  12,  1982) 

"anuel_Ri_Hernandez,  65  IBLA  281  (July  12,  1982) 

iictot-MSasted,  66  IBLA  31  (July  23,  1982) 

William  R.  Gaechter  et.al...  66  IBLA  230  (Aug.  16,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  affidavits  which  serve  only  to 
declare  the  affiants'  assumption,  surmise,  or  deduc- 
tion that  such  documents  must  have  been  included  in  an 
envelope  received  by  BLM  are  inadequate  to  overcome  the 
presumption  where  there  is  no  direct  evidence  to  estab- 
lish that  the  documents  were  actually  transmitted  by 
the  sender  and  ELM  personnel  disclaim  receiving  them. 

iind a_ Ba jley._Doie ,  65  IBLA  310  (July  16,  1982) 


Where  a  regulation  requires  that  an  oil  and  gas 
lease  application  be  accompanied  by  a  separate  state- 
ment, appellant's  mere  allegation  that  the  statement 
was  submitted  is  insufficient  to  prove  such  an  asser- 
tion without  corroboration.   A  presumption  of  regu- 
larity supports  the  official  acts  of  public  officers 
and,  absent  clear  evidence  to  the  contrary,  it  will  be 
presumed  that  they  have  properly  discharged  their 
official  duties. 

Jiiiet.ThomEson ,  65  IBLA  383  (July  20,  1982) 


EVIDENCE — Continued 

SOFFICIENCi--Continued 

Where  substantial  evidence  of  record  supports 
BLN's  rejection  of  a  lease  application  on  the  basis  of 
its  finding  that  another  party  holds  an  undisclosed 
interest  therein,  the  mere  denial  of  that  fact  ty  the 
applicant  is  insufficient  to  overturn  the  decision  on 
appeal. 

*uJiei_Jga£_f°§ton,  67  IELA  117  (Sept.  16,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   A  copy  of  a  letter  addressed  to  ELK  fro- 
viding  the  required  information  coupled  with  a  return 
receipt  card  showing  receipt  thereof  will  rebut  the 
inference  of  nonreceipt  arising  from  the  absence  of 
the  document  from  the  file. 

f]>iIi£_Scaturro,    68    IBLA    8     (Oct.    18,    1982) 


Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   A 
finding  that  land  is  mineral  in  character  may  be  tased 
wholly  on  inferential  evidence. 

United  States  v.  Cecil  Bell  et  al.,  b8  IBLA  367 
(Nov.  22,  1982) 


where  there  are  disputed  facts  determinative  of 
the  legal  issues  posed  therefrom,  this  Eoard  has    the 
discretionary  authority  to  order  a  hearing  on  the 
matter  before  an  Administrative  Law  Judge  pursuant  to 
13  CFR  1.115. 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presumption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.   Rather,  BLII's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received  by 
the  proper  BLM  office. 

Sl§nn_W:L_Gal lather,  66  IBLA  49  (July  27,  1982) 


A  cooperative  agreement  for  the  private  mainte- 
nance ot  livestock  under  the  protection  of  the  Wild 
Free-Roaming  Horses  and  Burros  Act  may  be  summarily 
canceled  by  the  Bureau  of  Land  Management  upon  good  and 
sufficient  evidence  that  the  terms  of  the  agreement 
have  been  violated  by  depriving  the  animals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  them 
to  inhumane  treatment.   The  deteriorating  condition  of 
the  animals  themselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  good  and 
sufficient  evidence,  and  the  decision  to  cancel  will  be 
affirmed  in  the  absence  of  a  showing  that  pursuasive 
countervailing  evidence  exists. 

Dennis_Turnip_seed,  66  IBLA  63  (July  29,  1982) 


Pat ricia_C_._Al leer,  70  IBLA  211  (Jan.  21,  1983) 


Mining  claims  located  for  a  nonmetal li f erous 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetalliferous  minerals  are  properly 
declared  null  and  void  ab  initio.   Such  claims  are 
not  preserved  ty  a  recitation  in  the  location  notices 
that  the  claims  were  located  for  "bentonite  and  other 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonmetalliferous. 

Li_H._G rooms ,  70  IBLA  228  (Jan.  21,  1983) 


A  legal  presumption  of  regularity  supports  the 
official  acts  of  public  officers  acting  in  their 
official  capacities. 


Walch  Logging  Co.,  Inc..  Pant  S  Russell,  Inc.  v. 

As si stant_Area_ Director (Economic  Development) , 

Portland  Area  Office,  Bureau  of  Indian  Affairs , 

11  IBIA  85  (Mar.  18,  1983)  ~  90  I.D.  88 


Pursuant  to  13  CFR  2650. 1-7  (b)  ,  a  transportation 
easement  for  public  access  may  not  be  reserved  across 
Native  lands  where  there  exists  a  reasonable  alterna- 
tive route  of  transportation  across  publicly  owned 
lands.   Where  the  reasonableness  of  an  alternate  route 
is  put  in  dispute  and  the  facts  of  record  are  insuffi- 
cient to  find  that  a  BLM  decision  not  to  reserve  an 
easement  tased  on  that  route  is  supported  by  a  rational 
basis,  this  Board  has  the  discretionary  authority  to 
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EVIDENCE— Continued 

SUFFICIENCY — Continued 

order  a  hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  to  «3  CFB  U.i»15. 

§ t a te_o f _A 1 aska ,  71  IBLA  256  (Har.  21,  1983) 

Doyon.  Ltd. (On  Reconsideration) .  77  IBLA  219  (Nov.  28, 

1983) 


Disputed  allegations  do  not  constitute  evidence 
and  cannot  be  accepted  as  proof  of  facts.   where  a 
contractor  asserts  that  a  termination  is  a  breach 
because  it  involves  a  lack  of  good  faith  motivated  by  a 
specific  intent  to  injure  the  contractor  but  offers  no 
evidence  to  support  the  constituent  facts  necessary  to 
find  such  a  breach,  no  breach  may  be  found. 

The  principle  that  the  Government  may  not  use  the 
termination  for  convenience  clause  where  at  the  time  of 
entering  the  contract  it  had  the  intention  to  use  that 
clause  is  not  applicable  in  the  absence  of  any  evidence 
to  support  the  existence  of  that  intention.   Even  if 
such  a  factual  circumstance  were  demonstrable,  however, 
a  contractor  may  not  recover  where  it  submits  no  proof 
of  any  damage  resulting  from  that  circumstance. 


EVIDENCE — Continued 


SUFFICIENCY — Continued 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presumption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.   Rather,  BLM's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received 
by  the  proper  BLM  office. 

fi3£jy.i_ Ba r_Cor£ . ,  75  IBLi  57  (Aug.  5,  1983) 
l]>OBJ§_J2£nson,  77  IBLA  20  (Oct.  31,  1983) 


Hhere  appellants  aver,  without  offering  proof  to 
show  the  basis  of  their  averment,  that  lands  which  were 
the  subject  of  appellants'  oil  and  gas  lease  offer 
were  acquired  by  the  United  States,  Bureau  of  Land 
Management  correctly  rejected  the  offer  to  lease  lands 
shown  on  Government  records  not  to  be  in  United  States 
ownership. 


*EE£*i_°!_B3y.id_.2.=._.§rownx_Jr.r,  IBCA-1600-7-82  (Har. 
1983) 


31. 


James  H.  Chudnow. 
(Aug.~10,  1983) 


John  L.  Hessinqer.  75  IBLA  69 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  statement  of  reasons  does 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consideration. 

Usited_States_vi_Connor_et_al.,  72  IBLA  254  (Apr.  27, 
1983) 

Bob_Gi_Ho we 1 1 ,  75  IBLA  113  (Aug.  12,  1983) 


where  an  analysis  of  all  relevant  evidence 
persuades  the  Board  that  the  contractor  failed  to 
establish  by  sufficient  evidence,  its  burden  that  a 
storm  event  was  of  such  intensity  as  to  be  totally 
unforeseeable,  the  contractor  cannot  escape  some 
responsibility  for  risk  of  loss  of  a  tide  station,  and 
some  resulting  liability  for  the  reasonable  cost  of 
reconstruction  of  the  facility. 


Appeal  of  Pettijohn  Engineering  Co.. 
U-80  (Hay  26,  1983) 


Jnc,  IBCA-13U6- 


Where  in  a  government  contest  of  certain  associa- 
tion placer  mining  claims  the  contestant  charges  and 
proves  prima  facie  that  specific  10-acre  tracts  are 
nonmineral  in  character  and  thus  subject  to  exclusion 
from  the  claims,  a  finding  by  the  Administrative  Law 
Judge  that  such  tracts  are  mineral  in  character  will  be 
reversed  on  appeal  where  the  basis  for  that  finding  was 
mere  unsupported  conjecture  by  an  expert  witness  that 
there  is  "a  strong  possibility"  that  beds  of  rich  oil 
shale  underlie  those  tracts.   Such  evidence  is  insuffi- 
cient to  rebut  the  prima  facie  showing  by  a  preponder- 
ance of  evidence. 

United  States  v.  Energy  Resources  Technology  Land,  Inc., 
et^K,  7«  IBLA  117  (June  30,  1983) 


The  Board  of  Indian  Appeals  will  not  disturb  an 
Administrative  Law  Judge's  finding  of  fact  that  is 
supported  by  substantial  evidence  in  the  record. 

Sam  Day  IV  v.  Area  Director.  Navajo  Area  Cffice. 

Bureau  of  Indian  Affairs  &  Window  Rock Malli_Ltdi_vi 

Acting  Area  Director.  Navajo  Area  Office.  Bureau  of 
Indian_ Affairs,  12  IBIA  9  (Oct.  6,  1983J 


A  mining  claimant  has  not  preponderated  on  the 
question  of  discovery  of  a  valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  of  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine. 

United_Stat.es_v._James_A.  Hal £er ,  77  IBLA  90  (Nov.  14, 
1983"" 


An  inheritable  property  right  in  an  allotment  is 
created  only  if  an  applicant  fully  complies  with  the 
requirements  of  the  Native  Allotment  Act  before  his  or 
her  death.   when  an  applicant  has  submitted  evidence 
of  the  required  use  and  occupancy  of  the  allotment  that 
is  disputed  during  adjudication  of  the  application,  the 
applicant's  heirs  may  properly  submit  additional  evi- 
dence to  support  the  applicant's  claims. 

Katiaila nd^J nc-j.e t_al . ,  77  IBLA  3U7  (Dec.  5,  1983) 


A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.   Suggestion  that  BLM 
may  not  have  investigated  a  mining  claimant's  gcod 
faith  in  locating  a  claim  which  includes  a  water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 


fiesert_Survivors,  80  IBLA  111  (Apr.  3,  1984) 


253 


EVIDENCE — Continued 


EVIDENCE — Continued 


SUFFICIENCY — Continued 

BLH  nay  properly  take  immediate  possession  of 
wild  free-roaming  horses,  in  accordance  with  13  CFR 
4740.4-3  (e),  where  there  is  sufficient  evidence  in 
tens  of  the  physical  condition  of  the  aniials  and  the 
credible  reports  of  third  parties  that  the  animals  are 
being  inhumanely  treated,  i.e. ,  that  they  lack  neces- 
sary food  and  shelter,  have  failed  to  receive  aedical 
treatment,  and  are  subject  to  substandard  animal  hus- 
bandry practices. 

Kathryn  E.  . Spring,  82  IBLA  26  (July  5,  1984) 


Where  an  applicant  for  a  trade  and  manufacturing 
site  alleges  that  she  timely  mailed  a  notice  of  appeal 
of  a  decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Bureau  of  Land  Management 
office,  the  applicant  must  bear  the  consequences. 

Don_a____Wai_t lo w ,  82  IBLA  247  (Aug.  28,  1984) 


A  hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.   An  oral  hearing  on  a 
color-of-title  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-title  claim. 

Kim_Cs._E.vans,  82  IBLA  319  (Sept.  6,  1984) 


WEIGHT — Continued 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a  valuable  mineral  deposit 
on  a  mining  claim  when  they  are  not  supported  by  suf- 
ficient evidence  to  show  how  and  where  the  samples  were 
taken  and  how  the  samples  were  treated. 

_nited_States_v__William  J^Smith.  Sr.#  et  al.  ,  54  IBLA 
12  7*?r.  67~1981) 


Where  the  testimony  of  appellant's  only  witness 
testifying  with  respect  to  contract  performance  was 
found  unworthy  of  belief  and  not  credible,  the  Board 
holds  that  it  has  the  discretion  to  reject  all  the 
testimony  of  such  witness  except  that  which  has  been 
corroborated;  and  the  Board  concludes,  that  except  for 
one  of  the  claims  for  an  equitable  adjustment  conceded 
by  the  Government,  there  was  no  corroboration  of  the 
discredited  testimony,  and,  therefore,  the  remaining 
claims  of  appellant  must  be  denied  for  failure  to  sus- 
tain the  burden  of  proof. 

*E£Sai_ol_Scona__Inc. ,  IBCA-1094-1-76  (June  16,  1981) 

88  I.D.  590 


Where  the  resolution  of  a  case  is  influenced  by 
the  Administrative  Law  Judge's  findings  of  credibility, 
which  in  turn  are  based  on  reaction  to  the  demeanor  of 
the  witnesses,  and  such  findings  are  supported  by  sub- 
stantial evidence,  the  Board  will  not  ordinarily  dis- 
turb them. 


The  burden  of  the  mining  claimant  is  to  produce  a 
preponderance  of  credible  evidence  to  overcome  the 
Government's  prima  facie  case  against  the  validity  of 
the  claim.   The  trier  of  fact  is  not  required  to 
believe  or  give  any  weight  to  testimony  which  is 
inherently  incredible.   Therefore,  when  there  is  a 
gross  disparity  in  the  assay  results  of  samples  taken 
from  the  same  points  in  a  mining  claim,  and  the  trier 
of  fact  gives  more  weight  to  the  test  results  which  he 
finds  are  more  credible,  and  his  finding  is  supported 
by  substantial  evidence,  the  Board  will  not  disturb 
that  finding. 

A  presumption  of  regularity  attends  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  duties.   This  presumption  of 
regularity  is  applicable  to  the  official  acts  of  a 
Government  mineral  examiner  who  takes  samples  from 
mining  claims  and  sends  them  to  an  independent  assay 
company  to  determine  their  mineral  content  for  the 
purpose  of  establishing  whether  a  valuable  mineral 
deposit  has  been  discovered. 

Bnjted  States  v.  Haryin  C.  Ramsey  et  al.,  84  IBLA  66 
7nov.  30,  1984)-" 


WEIGHT 

While  the  testimony  of  a  Government  mineral  exam- 
iner that  he/she  has  examined  a  mining  claim  and  found 
no  evidence  of  mineralization  which  would  support  a 
discovery,  is  normally  sufficient  to  establish  a  prima 
facie  case,  such  a  conclusion  must  be  premised  on  a 
correct  standard  of  law.   Where  a  Government  mineral 
examiner  applies  a  standard  which  is  not  correct  under 
the  law,  his/her  opinion  as  to  a  claim's  validity  can- 
not serve,  by  itself,  to  establish  a  prima  facie  case 
of  invalidity. 

!iDitefi_Slate__v__Geor_e_C__Hooker_et_al_,  4B  IBLA  22 
(Hay  27,  1980) 


United_Sta_es_vi  Gerald  H.  Braniff,  59  IBLA  337 
InovT  57  1981)" 


A  determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  for  a  unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence 
establishes  error  in  the  determination. 

Chris  Claridqe  v.  Bureau  of  Land  _a___ement,  71  IBLA 
46  (Feb.  18,  1983) 


Where  under  a  contract  for  the  construction  of  a 
road  and  a  bridge  involving  a  substantial  amount  of 
unclassified  excavation,  the  contractor's  general 
superintendent  and  the  then  project  engineer  and  the 
then  project  inspector  testified  in  support  of  their 
widely  divergent  views  as  to  the  representations 
allegedly  made  by  the  Government  representatives  to  the 
general  superintendent  during  tours  of  the  site  to  the 
effect  that  the  slope  stakes  when  placed  would  fall 
beneath  a  prominent  ledge  of  rock  known  as  caprock,  the 
Board  accepts  the  corroborated  testimony  of  the  general 
superintendent  over  the  uncorroborated  testimony  of  the 
project  engineer  but  it  refuses  to  accept  the  testimony 
of  the  general  superintendent  over  that  of  the  project 
inspector  where  the  former's  testimony  is  not  corrobo- 
rated with  respect  to  the  representations  attributed  to 
the  inspector. 

Appeal  of  Central  Colorado  Contractors.  Inc_,  IECA-1203- 
8-78  (Mar.  257~1983)~~  ~90  I.E.  109 


Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a  valuable  mineral  deposit  on 
a  mining  claim  when  they  are  not  supported  by  suffi- 
cient evidence  to  show  how  and  where  the  samples  were 
taken. 


United  States  v.  Albert  F. 
(Sept.  12,  1984J 


J^ker  et_al_,  82  IBLA  344 
91  I.D.  271 
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EVIDB1CB — Con tinned 

HEIGHT — Continued 

The  failure  of  an  expert  witness,  such  as  a 
Government  aineral  exaainer,  to  reaain  current  with  all 
the  literature  concerning  practices  in  his  field  say 
affect  the  weight  but  not  the  admissibility  of  his 
testiaony.   The  trier  of  fact  who  presides  at  a  hearing 
has  an  opportunity  to  observe  witnesses  and  is  in  the 
best  position  to  judge  the  weight  to  be  accorded  the 
testiaony  of  the  expert. 


United  States  v.  Harvin  C.  Baasey  et  al. 
(Hov.  30,  1984) 


84  IBLA  66 


EXCHAUGBS  OF  LAID 
(See  also  Indian  Lands,  Private  Exchanges,  State 
Exchanges,  wildlife  Refuges  6  Projects — if  included 
in  this  Index.) 

GENERALLY 

where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  part  of  which  was  the  subject  of  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exchange  ap- 
plication did  not  include  the  aineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  to  the  lease  exists. 


EICHAHGES  or  LAID — Continued 

GENERALLY — Continued 

An  application  for  an  exchange  of  land  pursuant  to 
sec.  206  of  FLPHA  requires  first  a  deteraination  that 
the  public  interest  will  be  well  served  by  the  exchange 
and,  second,  that  the  total  value  of  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  by  aore 
than  25  percent.   Where,  during  the  pendency  of  an 
appeal  froa  the  rejection  of  a  proposal  to  exchange  oil 
shale  lands,  certain  econoaic  events  occur  which  both 
diainish  the  advantage  of  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affiraed  without  an  evidentiary  hearing  on  the 
previous  evaluations  of  the  two  properties. 

Superior  Oil  Co.  (Appellant) .  Cleveland-Cliffs  Iron 
Co..  6  Sohio  Shale  Oil  Co.  (Interveners).  78  IBLA  68 
(Dec.  16,  1983) 


while  there  is  no  Departaental  policy  absolutely 
forbidding  aultiparty  exchanges  under  sec.  206  of  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
« 3  O.S.C.  ♦  1716  (1976),  no  such  exchange  can  be 
approved  unless  the  land  ultimately  acquired  by  the 
Onited  States  benefits  a  Federal  natural  resource  aan- 
ageaent  prograa. 

Harry  It.  Bailey.  79  IBLA  362  (Bar.  23,  1984) 


Kerr-HcGee  Cprt 


U6  IBLA  156  (Har.  19,  1980) 


An  exchange  application  tendered  pursuant  to 
43  CFR  Subpart  3526  is  properly  rejected  by  BLH  where 
a  preference  right  lease  applicant  has  not  deaonstrated 
to  the  Secretary  that  he  has  a  preference  right  to  a 
lease. 

John  S.  wold.  Eugene  Y.  Siaons.  48  IBLA  106  (Hay  30, 
1980F 
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Where  a  national  conservation  organization  chal- 
lenges a  Bureau  of  Land  Hanageaent  deteraination  to 
proceed  with  a  private  exchange,  that  organization 
satisfies  the  requireaents  of  43  CFR  4.410  by  estab- 
lishing that  it  is  a  "party  to  a  case"  and  that  it  is 
adversely  affected  because  its  aeabership  uses  the 
public  land  in  question. 

Denial  of  a  protest  of  a  deteraination  to  proceed 
with  a  private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environaental  impacts  sufficient  to  support 
an  inforaed  judgaent. 
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E*ie_Ei_  Arastrong. ,  53  IBL*  153  (Har.  12,  1981) 


National  Wildlife  Federation.  82  IBLA  303  (Sept.  5, 
19847 


A  protest  against  approval  of  a  proposed  land 
exchange,  pursuant  to  sec.  206  of  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976,  43  O.S.C.  *  1716 
(1976) ,  is  properly  dismissed  where  the  protestant  has 
not  established  that  BLH  did  not  adequately  consider 
the  public  interest  or  that  the  lands  exchanged  are  not 
of  equal  value. 

P.  F.  Hpntoya.  70  IBLA  93  (Jan.  11,  1983) 

Seven  Star  Ranch,  Inc. .  78  IBLA  366  (Jan.  30,  1984) 


FOREST  EXCHANGES 
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Where  the  United  States  had  accepted  an  applica- 
tion for  a  forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  title  to  the  base 
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property  vested  in  the  United  States.   Such  title  was 
not  divested  by  either  the  subsequent  refusal  of  the 
United  States  to  complete  the  exchange  or  by  the  acqui- 
sition of  the  selection  rights  emanating  from  the 
acceptance  of  the  application  by  a  third-party  which 
had  been  defrauded  of  the  base  lands  through  the 
actions  of  the  original  applicant. 


Rhere  the  United  Sta 
tion  for  a  forest  lieu  ex 
the  let  of  June  4,  1897, 
•as  based  on  base  lands  f 
state,  and  the  state  subs 
froa  the  applicant  of  all 
state  did  not  regain  titl 
■as  vested  with  all  selec 
appertained  to  the  ezchan 


tes  had  accepted  an  applica- 
change  under  the  provisions  of 
30  Stat.  31,  which  amplication 
raudulently  secured  froa  a 
equently  obtained  a  quitclaia 
his  interest  in  the  lands,  the 
to  the  base  lands  but  rather 
tion  rights  which  had  properly 
ge  application. 


Rhere  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
eichange,  a  state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  froa  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

Under  the  United  States  Supreme  Court's  decision 
in  Iiomiaa  v.  United  States.  255  U.S.  489  (1921),  an 
application  for  a  forest  lieu  exchange  was  accepted  by 
the  filing  of  a  proper  exchange  and  the  acceptability 
of  an  exchange  was  to  be  judged  with  reference  to  the 
facts  existing  at  the  time  of  filing.   The  actual 
acceptance  of  an  exchange  application,  however,  even  if 
based  on  a  misapprehension  of  the  facts,  vested  title 
to  the  offered  lands  in  the  United  States. 
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purposes  of  prospecting,  locating  and  developing  min- 
eral resources,  subject  to  compliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 

Dolores  Olsen  and  Wesley  B.  flace,  e^  alT.  45  IBLA  232 
(Feb.  4,  1980) 


withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.   The  Alaska 
Rational  Interest  Lands  Conservation  Act,  P.L.  96-U78 
(94  Stat.  2371) ,  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  Ho.  5250. 

Larry  HcHaster  et  alt.  76  IBLA  370  (Oct.  25,  1983) 


FEDERAL  EMPLOYEES  ARD  OFFICERS 
(See  also  Administrative  Authority,  Claims  Against  the 
United  States,  Officers  6  Employees — if  included  in 
this  Index.) 

6ERERALLY 

Idaho  Economically  Homogeneous  Area  survey  failed 
to  conform  to  5  U.S.C.  s   5911  (1976)  and  implementing 
regnlations  when  values  froa  urban  and  rural  areas  were 
averaged  to  reach  rental  values  for  an  entire  state 
without  regard  to  difference  in  rents  between  cities 
and  rural  or  small  town  localities.   The  rental  rate 
figures  derived  froa  mere  averaging  of  values  does  not 
result  in  reasonable  values  required  by  law. 

Dnane  H,  Edvenson.  D-79-9  (Bar.  3,  1980) 


The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Oregon  Supreme  Court  in  State  v.  Hide,  88  Or. 
1,  169  P.  757  (1918) ,  is  not  binding  on  the  united 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a  party  to  the  case. 

Hhen  a  state  obtained  a  quitclaim  deed  from  a 
forest  lieu  applicant  whose  application  had  been 
accepted  by  the  United  States,  the  state  merely 
acquired  the  same  rights  to  complete  the  selection 
which  were  possessed  by  the  original  applicant.   Rhere 
the  state  failed  to  record  this  forest  lieu  selection 
right  under  the  Act  of  Aug.  5,  1955,  69  Stat.  534,  or 
tender  such  right  for  payment  under  the  Act  of  July  6, 
1960,  74  Stat.  33a,  all  rights  flowing  froa  the  forest 
lieu  selection  right  to  either  complete  an  exchange  or 
have  the  base  property  reconveyed  terminated. 

While  it  is  a  general  rule  that  adverse  possession 
does  not  run  against  a  state,  this  rule  does  not  apply 
as  against  the  United  States.   Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
possession  even  though  the  record  title  holder  was  a 
state. 

State  of  Oregon  et  al.,  I.  78  IBLA  255  (Jan.  10,  1984) 

91  I.D.  14 
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Pursuant  to  5  U.S.C.  *  5911  (1976),  the  appraisal 
of  Governaent-f urnished  quarters  at  the  Polacca  Day 
School,  Hopi  Indian  Agency,  by  the  Bureau  of  Indian 
Affairs,  Phoenix  Area  Office,  and  the  resulting  adjust- 
aent  of  basic  rental  rates  were  based  upon  the  reason- 
able value  of  the  quarters  to  the  employees  in  the 
circumstances  under  which  provided,  occupied,  or  made 
available. 

Daniel  L.  Clavio.  4  OHA  54  (Sept.  11,  1980) 


The  presumption  of  regularity  supports  the  acts  of 
public  officers  and,  in  the  absence  of  clear  evidence 
to  the  contrary,  they  are  presumed  to  have  properly 
discharged  their  official  duties. 

Don  Cook.  60  IBLA  255  (Dec.  4,  1981) 
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Bobert  T,. Reynolds.  61  IBLA  52  (Dec.  31,  1981) 
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An  upward  amen 
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located. 


Appeal  of  Hary  T.  Foss.  5  OBA  15  (Sept.  30,  1982) 


where  a  7  percent  liaitation  on  increases  in  net 
basic  rental  rates  was  not  applied  to  the  rate  previous 
to  the  one  resulting  froa  a  survey  of  an  econoaically 
hoaogeneous  area,  the  case  will  be  remanded  for  a 
deteraination  of  what  aaount  should  be  credited  to  the 
employee  for  overpayment  of  rates  in  accordance  with 
Ul  CFB  114-52.  602  (a)  3. 

where  the  record  contains  unreconciled  allegations 
concerning  facts  necessary  for  the  deteraination  of  the 
proper  nonthly  basic  rental  rate,  the  case  will  be 
reaanded  for  findings  of  fact. 

where  iaproper  guidelines  were  used  to  calculate 
the  aaenity  adjustment  for  a  particular  quarters  unit, 
and  application  of  the  correct  standards  to  the  record 
indicates  that  the  contested  amenities  did  not  exist 
for  that  unit,  the  case  will  be  reaanded  for  a  deterai- 
nation of  the  amenity  adjustment  in  accordance  with  the 
correct  standards. 

The  Consumer  Price  Index  adjustment  is  correctly 
applied  against  an  employee's  biweekly  rental  payroll 
deduction. 

Appeal  of  Bobert  W.  Jones.  5  OHA  21  (Oct.  12,  1982) 


The  7  percent  limitation  on  rental  rate  increases 
imposed  by  Secretary  Andrus  to  rental  increases  effec- 
tive after  Dec.  13,  1978,  was  properly  restricted  by 
implementing  instructions  of  the  Deputy  Assistant 
Secretary-Policy,  Budget,  and  Administration,  to 
increases  in  the  "net  basic  rental  rate"  and  did  not 
apply  to  any  passthrough  charge  collected  by  the 
Government  for  utilities,  furnishings,  or  related 
services  that  by  law  must  reflect  prevailing  coaaunity 
rates. 

There  is  no  duplicative  charge  for  furnishings 
where  the  monthly  basic  rental  rate  is  calculated  after 
deducting  standard  amounts  for  these  items. 


Tuba  City  Housing  Appeals  Ass'n.  5  OHA  33  (Oct. 
1982) 
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where  the  relevant  stateaents  of  law  and  policy 
require  an  annual  adjustaent  in  rentals  for  Government- 
furnished  quarters  according  to  a   Consuaer  Price  Index 
factor,  there  is  no  error  when  the  Governaent  increases 
rentals  based  upon  that  factor. 

The  deduction  froa  rental  for  excessive  heating 
costs  is  not  constituted  so  as  to  provide  a  disincentive 
to  conserve  utility  coaaodities;  any  successful  conser- 
vation effort  results  in  the  loss  of  soae  portion  of  the 
excessive  heating  costs  deduction  but  it  also  results  in 
a  higher  out-of-pocket  savings,  thus  normally  creating 
a  net  savings. 

The  deduction  froa  rentals  for  unusual  transporta- 
tion costs  is  a  creation  of  law;  the  Govenaent  has  no 
authority  to  set  a  deduction  aaount  other  than  that 
prescribed  by  the  relevant  legal  authority  even  though 
that  authority  has  decreased  over  the  years  the  aaount 
allowable  for  the  saae  distance  of  isolation. 

A  proper  aeasure  of  the  appropriateness  of  a 
rental  charge  is  that  it  be  set  so  as  to  create  no 
barrier  to  the  recruitment  or  retention  of  eaployees; 
nevertheless,  that  principle  is  merely  a  yardstick 
against  which  to  aeasure  whether  the  Governaent  in 
setting  rents  has  adhered  to  the  principle  of  com- 
parability and,  in  the  absence  of  proof  that  such  a 
barrier  has  been  created  while  rentals  otherwise  appear 
to  be  comparable,  appellants  may  obtain  no  relief  on 
the  mere  allegation  of  the  creation  of  such  a  barrier. 

The  Government  reaps  no  "profit,"  as  the  authori- 
ties understand  that  term,  when  it  charges  a  quarters 
rental  which  is  otherwise  comparable  to  the  private 
housing  market. 

Appeal  of  Jan  Perschon  et  alT.  5  OHA  65  (Dec.  21,  1982) 


where  the  reasonable  rental  value  of  Governaent- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  coaaunity,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barry  C.  Hilson,  5  OHA  79  (Jan.  18,  1983) 

Jack  T.  Batnska.  5  OHA  316  (Aug.  24,  1984) 


Bental  rates  for  Government-furnished  quarters 
located  in  one  state  aay  not  be  set  ty  reference  to 
an  econoaically  hoaogenous  area  survey  coapiled  with 
respect  to  an  area  of  three  states  none  of  which  is  the 
state  of  the  Governaent-f urnished  quarters  for  which 
the  review  of  rental  rate  setting  is  being  had;  setting 
rates  in  such  a  prohibited  Banner  is  erroneous  and  any 
rates  so  set  will  be  set  aside. 

In  the. Batters  of  Lewis  A.  Guthrie  et  al..  5  OHA  108 
(Bar.  157  1983)" 


Increase  of  quarters  rental  rates  aust,  under 
Departmental  rules,  reflect  reasonable  value  consistent 
with  rates  charged  for  similar  private  housing  in  the 
locality. 

Rand al  L.  Andrews.  Delbert  L.  BcGuire.  S  Virgil  A. 
Ruckdashel.  5  OHA  113  (Bar.  21,  1983) 


Jgap.Bodgers  et  al..  5  OHA  178  (Sept.  19,  1983) 
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when  an  agency  Bakes  a  downward  adjustaent  to  the 
basic  rental  rate  for  a  lack  of  aaenities  in  particular 
quarters  as  coapared  to  the  average  nuaber  of  aaenities 
present  in  the  coaparable  Barket,  there  is  no  surcharge 
to  the  basic  rates  for  the  anenities  that  are  present. 

The  various  authorities  governing  rental  rate- 
setting  clearly  conteaplate  that  soae  utility  services 
to  Governaent-f urnished  quarters  will  not  be  aeasured 
or  aetered;  by  providing  that  charges  for  such  services 
in  those  circuastances  will  be  established  by  reference 
to  the  average  of  such  charges  in  the  survey  coaaunity, 
the  authorities  have  insured  that  any  resulting 
inequities  to  tenants  will  be  kept  to  a  minimum. 

Although  the  Departaental  handbook  specifically 
requires  ratesetting  officials  to  deny  the  unusual 
transportation  costs  (UTC)  deduction  for  quarters 
located  less  than  30  ailes  froa  the  nearest  established 
coBBunity,  when  quarters  are  29.1  ailes  away  froa  such 
a  coBBunity  and  the  proportionate  increase  in  rentals 
is  as  great  as  in  this  case,  it  is  conceivable  that  it 
could  be  deaonstrated  that  the  new  rental  rate  would  be 
unreasonable  if  not  adjusted  for  transportation  costs; 
under  the  circuBstances  of  this  case,  ratesetting 
officials  should  treat  this  appeal  as  a  request  to  the 
appropriate  Departaental  official  under  100  DH  5.2B  (1) , 
for  a  deteraination  regarding  application  of  the  UTC 
deduction. 

The  regulations  governing  the  rental  ratesetting 
process  suggest  peraitting  the  participation  of  tenants 
in  certain  parts  of  the  process  but  accord  tenants  no 
right  to  participate;  insofar  as  the  regulations  provide 
no  relief  for  the  failure  to  allow  participation  and  as 
tenants  here  neither  allege  nor  prove  any  prejudice 
resulting  froa  that  failure,  no  relief  Bay  be  granted. 

The  principle  of  coaparability ,  which  foras  the 
basis  for  the  ratesetting  process,  requires  that  the 
charge  for  an  item  of  service  be  coBparable  to  the 
charge  for  a  coaparable  service  in  the  coaparison 
coamunity.   ihen  the  service  is  not  provided  or  when 
soae  "service"  is  provided  but  it  is  so  different  froa 
the  coaparison  coaaunity  service  that  it  is  inaccurate 
to  ten  it  coBparable,  then  charging  the  rate  for  a 
coBparison  coaBunity  service  is  inappropriate. 

The  principle  of  coaparability,  which  foras  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Governaent-f urnished  quarters  be 
established  by  reference  to  private  aarket  rental 
housing  in  a  similar  state  of  aaintenance  and  repair; 
when  the  private  aarket  average  is  for  housing  soae- 
where  between  fair  and  good  condition  and  the  Govern- 
ment housing  to  which  the  average  applies  is  in  fair  or 
worse  condition,  a  downward  adjustaent  in  the  private 
aarket  average  should  be  Bade  when  applied  to  the 
particular  Governuent  unit. 

Where  a  floor  plan  of  a  GovernBent  rental  unit  dis- 
closes on  its  face  only  ordinary  patterns,  finding  that 
the  unit  is  possessed  of  the  "unusual  design  features" 
aaenity  is  inappropriate  unless  the  involved  agency  can 
demonstrate  the  amenity's  presence;  in  the  absence  of 
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such  a  showing,  a  2  percent  decrease  in  the  basic 
rental  rate,  is  in  order. 

Appeal  of  Horace  Traylor  II  et  alT.  5  OHA  117  (Bar.  22, 
1983) 


while  aeetings  with  eaployees  are  encouraged  under 
the  provisions  of  11  CFB  111-52.601  to  assure  eaployee 
understanding  of  the  process  for  establishing  rental 
rates  for  Governaent-f urnished  quarters,  such  aeetings 
are  not  aandated  by  these  provisions. 

Under  liaitations  iaposed  by  the  Office  of 
Ranageaent  and  Budget,  the  rental  rate  for  Government- 
furnished  quarters  cannot  be  reduced  to  reflect  unusual 
transportation  costs  by  aore  than  the  aaxiaua  amount 
authorized  ty  the  Departaent's  regulations  at  11  CFB 
111-52.302. 

Under  the  provisions  of  11  CFB  111-52.303,  an 
adjustaent  to  the  basic  rental  rate  of  Governaent- 
furnished  quarters  is  to  be  Bade  to  reflect  the 
difference  in  the  nuaber  of  "aaenities,"  as  defined 
in  11  CFB  111-52. 105(f)  ,  associated  with  the 
Governaent-f urnished  quarters  as  coapared  with  the  nua- 
ber of  aaenities  associated  with  coaparable  private 
dwellings. 

Under  the  provisions  of  Ul  CFB  111-52.207,  charges 
are  to  be  added  to  the  basic  rental  rate  of  GovernBent- 
furnished  quarters  for  furnishings  provided  by  the 
Government. 

To  successfully  challenge  an  element  of  a  regional 
quarters  survey  used  in  calculating  the  basic  rental 
rate  for  Governaent-f urnished  quarters,  the  eaployee/ 
occupant  Bust  assert  aore  than  unsupported  conclusions 
of  fact. 

Appeal  of  the  Henry  Honntain  Besource  Area  Employees, 
5  OHA  127  (Bar.  31,  1983)" 


The  unusual  transportation  costs  deduction  for 
quarters  located  aore  than  30  ailes  from  the  nearest 
established  coaaunity  is  the  only  peraissible  way  to 
credit  an  eaployee  for  remoteness. 

when  appropriate,  the  Governaent  aay  credit  an 
employee  with  90  percent  of  the  heating  costs  in  excess 
of  $50  over  the  average  seasonal  heating  costs  in  the 
area. 

The  principle  of  coaparability,  which  foras  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Governaent-f urnished  quarters  be 
established  by  reference  to  private  aarket  rental  hous- 
ing in  a  siailar  state  of  aaintenance  and  repair;  when 
the  private  aarket  average  is  for  housing  somewhere 
between  fair  and  good  condition  and  the  Government 
housing  to  which  the  average  applies  is  in  fair  or 
worse  condition,  a  downward  adjustaent  in  the  private 
aarket  average  should  be  Bade  when  applied  to  the  par- 
ticular GovernBent  unit. 

Appeal  of  Agnes  Wales.  5  OHA  215  (Oct.  26,  1983) 


The  unusual  transportation  costs  deduction  for 
quarters  located  aore  than  30  miles  from  the  nearest 
established  coaaunity  is  the  only  peraissible  way  to 
credit  an  eaployee  for  reaoteness.   Where  the  aaxiaua 
authorized  deduction  has  already  been  provided,  no 
further  transportation  deduction  is  available. 

Appeal  of  Pamela  p., Doyle.  5  OHA  219  (Nov.  2,  1983) 
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When  quarters  rental  rate  appeals  arise  in  reaote 
areas  where  it  is  not  practical  to  hold  hearings,  the 
parties  have  a  special  obligation  to  assist  in  the 
resolution  of  the  appeal  by  proapt  and  detailed 
responses  to  the  Board's  inquiries  concerning  the  alle- 
gations presented  to  it. 

Even  if  the  appellant  and  the  Area  Director  pro- 
vide their  telephone  numbers  for  use  by  the  Board  in 
connection  with  an  appeal,  it  is  not  proper  under  4  CFR 
4.27  for  the  Board  to  becoae  involved  in  oral  (ei 
parte)  communications  with  either  party  except  in  the 
presence  of  the  other  party.   Decisions  by  the  Board 
can  be  Bade  only  on  the  basis  of  the  appeal  record, 
which  includes  the  parties'  initial  submissions  plus 
subsequent  letters,  aeaoranda,  or  documents  froa  either 
side  that  have  been  Bade  available  to  the  other  side. 

Where  there  is  no  requireaent  in  the  law  or 
regulations,  and  no  other  reasonable  explanation  is 
offered,  for  using  different  bases  in  Baking  the  vari- 
ous adjustments  needed  to  calculate  the  net  aonthly 
basic  rental  rate  for  Government-furnished  quarters,  a 
consistent  basis  must  be  used,  even  if  the  instructions 
for  calculating  such  adjustments  on  the  Department's 
rental  computation  worksheet  appear  to  indicate  other- 
wise. 

Where  date  staaps  on  correspondence  indicate  that 
mailing  time  is  only  3  to  5  days  one  way,  a  period  of 
2  months  is  a  sufficient  tiae  for  the  Board  to  await 
a  reply  to  its  inquiry  froa  an  agency  respondent.   At 
the  end  of  that  time,  in  the  absence  of  sufficient 
rebuttal,  the  allegations  of  an  appellant  who  claias 
below-average  electrical  consumption  aay  be  taken  as 
true,  and  an  appellant's  monthly  electricity  bill  aay 
be  adjusted  by  the  Board  accordingly,  provided  that  the 
claias  are  not  unreasonable. 

MaitSr_ W i_Du nca n ,  5  OHA  256  (Feb.  8,  1984) 


FEDBBAl  EBPLCYEES  ABD  OFFICERS — Continued 

AOTHORITY  TO  BIHD  GOVERBHEBT — Continued 

The  general  rule  is  that  reliance  on  erroneous  or 
incoaplete  inforaation  provided  by  Federal  employees 
cannot  create  any  rights  not  authorized  by  law. 

The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  done  what 
the  law  does  not  sanction  or  perait. 

Darrell  P.  Biggs,  Karen  Sue  Riqqs.  46  IELA  132 
(Bar.  19,  1980) 

George  W.  Hnrphy.  48  IBLA  123  (Hay  30,  1980) 


The  Onited  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  done  what 
the  law  does  not  sanction  or  perait. 

Dorothea_B._Tav.lor_,.  Robert  Taylor.  «6  IELA  198 
(HarT  24,~1980)~ 


Reliance  on  erroneous  or  incoaplete  inforaation 
provided  by  Federal  eaployees  cannot  create  any  rights 
not  authorized  by  law. 

Bevada  Pacific  Co..  Inc..  46  IBLA  208  (Bar.  2U,  1980) 

Thoaas  Tagqart.  <»6  IBLA  350  (Apr.  8,  1980) 

Tram,  Anderson.  47  IBLA  3U8  (Bay  21,  1980) 

Robert  B.  Biller.  Bariorie  Eipper  Hlller.  51  IBLA 
364  (Dec.  29,  1980)"" 

*AfJLPi^]U»x_!!2rv_Ani_e_Pii__haa,  52  IBLA  119  (Jan.  16, 
1981) 


Where  a  counsel  moves  to  reopen  a  Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  subait  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a  suaaary  affirmation  of  the  original  decision. 

__an__od_ers_e__ali (On .Reconsideration) .  5  0B A  266 

7?eb.  24,  1984)" 


A  decision  by  an  officer  of  the  BLB  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a  BLB  officer  is  without  authority  to  state  other- 
wise. 

Utah  Wilderness  Ass'n.  80  IBLA  64  (Bar.  30,  1984) 

91  I.D.  165 


AOTHORITY  TO  BIND  GOVERNMENT 

The  general  rule  is  that  reliance  on  erroneous  or 
incoaplete  information  provided  by  Federal  eaployees 
cannot  create  any  rights  not  authorized  by  law. 

Royal  Harris.  45  IBLA  87  (Jan.  17,  1980) 

Dennis_L__Latteri,  45  IBLA  219  (Jan.  31,  1980) 

33E*P_and_  Y  «ro  w_Lew  is ,  46  IBLA  257  (Bar.  27,  1980) 


Lynn  Keith,  53  IBLA  192  (Bar.  17,  1981) 


I.D.  369 


William  Adolph  Yonkee  et  al_,  54  IBLA  232  (Apr.  27. 
1981)" 

Energy  Trading.  Inc..  55  IBLA  167  (June  9,  1981) 

Robert  E.  Fennell.  Clair  B.  Colbur n.  d.t.a.  Colfensch 
flining  Ass'n.  56  IBLA  43  (July  8,  1981) 

£ei_S«££.  57  IBLA  297  (Aug.  31,  1981) 

Grant  Kirkham.  Roberta  Kirkhaa.  58  IELA  131  (Sept.  24, 
1981) 

Wayne  Cook.  58  IBLA  350  (Oct.  19,  1981) 

Robert  Wright.  61  IBLA  158  (Jan.  20,  19B2) 

Dale  I.  Patchen.  Guy.W.  Patchen,  61  IBLA  185  (Jan.  26, 
1982" 

William  J.  BcGrath.  62  IBLA  110  (Bar.  2,  1982) 

Floyd  E.  Benton.  62  IBLA  243  (Bar.  15,  1982) 

Inexco  Oil  Co. ,  74  IBLA  260  (July  22,  1983) 

aa_iiet_C__Shaftel,  79  IBLA  228  (Feb.  29,  1984) 


Reliance  upon  erroneous  or  incoaplete  information 
provided  by  employees  of  the  Bureau  of  Land  Management 
cannot  create  any  rights  not  authorized  by  law. 

Clayton  H.  Read  and  Gerald  A.  Hvres.  49  IBLA  200 
(Aug.  11,  1980) 

Clayton  H,  Head.  Gerald  A,  Byres.  49  IBLA  271 
(Aug.  18,  1980) 
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The  general  rule  is  that  reliance  upon  erroneous 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agent,  or  employee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

Energy  Trading  Inc..  50  IBLA  9  (Sept.  5,  1980) 

Pa  lmv_ra_fli  nesting.,,  53  IBLA  89  (Bar.  2,  1981) 

Adobe  Oil. 6. Gas  Corp.,  73  IBLA  263  {June  7,  1983) 
LBS  Associates,  Inc..  74  IBLA  192  (July  18,  1983) 
Step.hen_B._Thomp.son,  8a  IBLA  146  (Dec.  12,  1984) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a  State  Office  of  BLB,  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLB  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Donald  W.  Coyer,  Fred  L.  Enqle.  d.b.a.  Resource  Service 
Co.,  Inc.  (Appellants);  Alfred  L.  Easterday. _ Bureau  of 

Land  Hanagement (Respondents)  (On  Judicial  Remand) , 

50~IBLA  306  (Oct.  14,  1980) 

D________do___J_. ________ ,  51  IBLA  378  (Dec.  31,  1980) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination.   The  erroneous  acceptance  of 
rental  payment  a  year  later  cannot  create  such  author- 
ity nor  estop  the  the  Government  from  regarding  the 
lease  as  having  terminated. 

;!_____..  _Gr_£b££3»  53  IBL»  165  (Har.  12,  1981) 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 


Leo  D.  Jackson  et  al.,  53  IBLA  289 


Onited  States  v 
7iar.  24.  198l7 


Reliance  on  erroneous  information  provided  by  a 
Bureau  of  Land  Management  employee  cannot  relieve  the 
owner  of  an  unpatented  mining  claim  of  an  obligation 
imposed  by  statute,  or  create  rights  not  authorized 
by  law,  or  relieve  the  claimant  of  the  consequences 
imposed  by  statute  for  failure  to  comply  with  its 
requirements. 

J_h.__£I_tix_:Ir____t__i.i.  53  IBLA  313  (Bar.  25,  1981) 

LlSaS-JSinina-Co^,  5U  IBLA  165  (Apr.  21,  1981) 

Mes£_For k_B in i ______  ,  60  IBLA  370  (Dec.  22,  1981) 

Si£i§on_Di_Locke_e _____ ,  65  IBLA  122  (June  25,  1982) 


FEDERAL  EBPLCKEES  AND  OFFICERS — Continued 

A0THORITT  TO  BIND  GOVERNHENT — Continued 

The  Government  is  not  estopped  from  requiring 
the  recalculation  of  royalty  payments,  even  if  it  has 
accepted  improper  payments  in  the  past. 

__£_£____.  54  IBLA  77  (Apr.  la,  1981) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  ELB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

Home  Petroleum  Cor___et__l. ,  5a  IBLA  19a  (Apr.  23, 
1981)  88  I.e.  a79 

iilbnr  G.  Desens  et  al..  5a  IBLA  271  (Apr.  28,  1981) 

S____i______l________a__»  55  IBLA  200  (June  16,  1981) 

Resource  Service  CofI  Inc..  Grace  K.  Greco.  55  IBLA 
343~(June  26.  1981) 

B°°_3£_PeJlS1eum_Cor.E.i_et  alt.  55  IBLA  348  (June  26, 
I98l7 

I___d_0__Locbn_r,  56  IBLA  271  (July  28,  1981) 

Gordon  J.  Lindsay, _ Resource  Service  Co..  Inc..  64  I  EL  A 
279"june  4,  1982) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer,  or  canceling  a  lease  issued 
pursuant  thereto,  because  the  offeror  allegedly  relied 
on  the  acceptance  by  employees  in  a  BLB  state  office  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLB  state  office  employ- 
ees are  subordinate  personnel  and  that  their  decisions 
are  subject  to  reversal  on  review  at  the  Secretarial 
level. 

Ineico  Oil. Co.  et  alT,  54  IBLA  260  (Apr.  28,  1981) 


Reliance  upon  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Estoppel  will  not  lie  where  allegedly  misleading 
advice  is  timely  rebutted  by  existing  regulations 
negating  the  advice  given. 

Vincent  B_  __Amico__ Wolt_C__Stem__l,  55  IELA  116 
(June™  198lT 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  ELB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  secretarial  level.   Such  reversal  upon  Departmental 
review  does  not  constitute  retrospective  application  of 
a  new  rule. 


Richard  E.  BcConald.  Resource  Service  Co.,  Inc. 
56~IBLA  12  (June  30,  1981) 
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FEDERAL  EHPLCYEES  AID  OFFICERS — Continued 
ADTHORITY  TO  filMD  GOVEBHHENT — Continued 


The  Departnent  is  not  estopped  froa  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLH  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level,  and  where  there  was  no  affirma- 
tive niscondoct  by  BLH  e»ployees. 

Alex  Sachen.  Resource  Service  Co. f  Inc. .  56  IBLA  116 
73uly  16,  1981) 

*§a£i_ti  Stewart,  Resource  Service  Co..  Inc.,  56  IBLA 
122  (July  16,  1981) 

Jack  Zuckerman  et  al.,  56  IBLA  19  3  (July  22,  1981) 

Robert  Seianko,  Hary  L.  Hollebon,  Resource  Service  Co. 
Inc..,  58  IBLA~3U0  7oct.  19,  1981) 


Reliance  on  a  Bureau  of  Land  Ranageaent  pamphlet 
containing  erroneous  information  does  not  relieve  a 
claimant  of  an  unpatented  lining  claia  of  an  obliga- 
tion iaposed  by  statute,  or  create  rights  not  autho- 
rized by  law,  or  relieve  the  claimant  of  the  conse- 
quences iaposed  by  statute  for  failure  to  coaply  with 
its  requirements. 

J2nS_MrEhix_Halter_Ci_Henderson,  58  IBLA  75  (Sept.  22, 
1981) 

Sianche^.Peter son ,  67  IBLA  388  (Oct.  8,  1982) 


Evidence  of  annual  assessaent  work  aust  be 
delivered  to  and  received  by  the  proper  BLH  office  in 
order  to  be  filed.   Depositing  a  document  in  the  aails 
does  not  constitute  filing.   Reliance  on  erroneous 
inforaation  provided  by  BLH  eaployees  which  is  contrary 
to  regulation  does  not  relieve  a  mining  claimant  of 
this  obligation. 

J2S_ki._Maiis,  59  IBLA  127  (Oct.  26,  1981) 


Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a  misrepre- 
sentation of  aaterial  fact  upon  which  a  person  was  led 
to  rely  to  his  or  her  ultimate  detriment. 

Arpee  Jones  et  al..  61  IBLA  1<49  (Jan.  18,  1982) 


An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  hia.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  froa  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncoapetitive  basis.   where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncoapetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is  viti- 
ated, and  the  Bureau  of  Land  Hanagement  is  legally  dis- 
abled to  iapleaent  the  directive  thereafter.   Federal 
officers  and  eaployees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 


The  erroneous  opinion  or  information  of  a  Federal 
officer,  agent  or  employee  cannot  operate  to  vest  any 
right  not  authorized  by  law. 

George  L.  Hawkins.  Wallace  G.  Heath.  66  IBLA  390 
TAug.  31,  1982) 

Laaar  S  Christine  Burnett;.  78  IBLA  3<49  (Jan.  25,  198U) 


An  applicant  for  a  noncoapetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  hia.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  froa  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncoapetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncoapetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  coapetitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is 
vitiated,  and  the  Bureau  of  Land  Hanagement  is  legally 
disabled  to  iapleaent  the  directive  thereafter. 

Jqstheim  Petroleum  Co..  67  IBLA  38  (Sept.  8,  1982) 


The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  froa  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.   The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  aight  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  Bade  by  the 
Secretary's  subordinates. 

Pathfinder  Hines.,Corti, .  70  IBLA  261  (Jan.  26,  1983) 

90  I.D.  10 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  right  or  protect  a 
public  interest  is  not  vitiated  or  lost  by  acquiescence 
of  its  officers,  nor  can  reliance  upon  information  or 
actions  of  any  officer,  agent,  or  employee  operate  to 
vest  any  right  not  authorized  by  law. 

Rachalk  Production.  Inc..  71  IBLA  37U  (Bar.  29,  1983) 


The  erroneous  action  of  a  Departmental  employee 
cannot  create  rights  not  authorized  by  law  or  excuse 
coapliance  with  a  regulation. 


Hative  Americans  for  Community  Action  v.  Deputy 

Assistant  Secretary — Indian  Affairs (Operations) . 

11  IBIA  214  (July  1,  1983)  90  I.D. 
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Reliance  on  erroneous  inforaation  provided  by  a 
Bureau  of  Land  Hanagement  eaployee  cannot  relieve  the 
owner  of  an  unpatented  mining  claia  of  an  obligation 
imposed  by  statute  or  regulation,  or  create  rights  not 
authorized  by  law. 

John  L.  Grassaeiet.  77  IBLA  156  (Hov.  16,  1983) 


Larry  E.  Clark.  66  IBLA  2  3  (July  23,  1982) 
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FEpEEiL_EBPL01EES_i£D_OFFICEHS — Continued 
AOTHOBITY  TO  BIND  GOVEBNHENT--Continued 
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Eavi^OiLCOj.,  79  IBLA  218  (Feb.  29,  1984) 


FEDERAL  GRANT  AND  CCOPERATIV E  AGRFEBENT_ ACT_ OF j 977 
— Continued 

SELECTION  OF  INSTRUMENT — Continued 

value  to  a  state  or  local  governaent  or  other  recipi- 
ent to  accoaplish  a  public  purpose  of  support  or  stia- 
ulation  authorized  by  a  Federal  statute,  rather  than 
acquisition  by  purchase,  lease,  or  barter,  of  property 
or  services  for  direct  benefit  or  use  of  the  Federal 
Governaent. 

Selection  ofthe  Proper  Legal  Instrument (Contract. 

Grant  or  Cooperative  Agreement) under  Federal  Grant  and 

Cooperative  Agreeaent~Act  of~1977  (P.L.  95-2247  to  be 
used  in  Funding  Construction  of  Recreation  Facilities 
Authorized  under  the  Federal  Hater  Project  Recreation 
Act  of  1965  ~(P,L.  89-72),  H-36931  (Jan.  19,  1981) 

88  I.C.  228 


A  decision  by  an  officer  of  the  BLH  which  does  not 
fall  within  any  of  the  enuaerated  exceptions  in  13  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a  BLH  officer  is  without  authority  to  state  other- 
wise. 

Dtah  Wilderness  Ass'n.  80  IBLA  64  (Bar.  30,  1984) 

91  I.D.  165 


INTEREST  IN  LANDS 
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K*j;en_iJoh  nson)._Br  adsha  w ,  75  IBLA  342  (Aug.  31,  1983) 


FEDERAL  GRANT  AND_COOPgRATIVE.AGRBgWENT  ACT  OF  1977 

DISTINCTION  BETWEEN  COOPERATIVE  AGREEMENTS  AND  GRANTS 

If  substantial  involveaent  is  anticipated  between 
the  agency  and  the  state  a  cooperative  agreeaent  is  to 
be  used  to  accoaplish  the  public  purpose  of  support. 
If  no  substantial  involveaent  is  anticipated  a  grant 
agreeaent  should  be  executed  to  accoaplish  the  public 
purpose  of  support  or  stiaulation  authorized  by  Federal 
statute.   Because  substantial  involveaent  is  antici- 
pated in  the  instant  Batter,  a  grant  agreeaent  would  be 
the  proper  vehicle  for  accoaplishing  the  public  purpose 
of  support. 

Selection  of  the  Proper  Legal  Instruaent (Contract, 

Grant  or  Cooperative  Agreeaent)  under  Federal  Grant  and 
Cogperative~Agreeaent  Act .of  1977. jP.L.  95-224)  to  be 
used  in  Funding  Construction  of  Recreation  Facilities 
Authorized  under  the  Federal  Hater  Project  Becreation 
Act  Of  1965~1?.LT  89-72).  H-36931  (Jan.  19,  198l7 

88  I.D.  228 


SELECTION  OF  INSTBUHENT 

Sees.  5  and  6  of  the  Federal  Grant  and  Cooperative 

Agreeaent  Act  of  1977  require  an  agency  to  use  a  grant 
or  cooperative  agreeaent  and  not  a  contract  whenever, 

as  in  the  instant  Batter,  the  principal  purpose  of  the 

relationship  between  the  agency  and  the  state  is  the 

transfer  of  aoney,  property  or  services  or  anything  of 


USE  OF  A  CONTRACT 

Under  sec.  4  of  the  Federal  Grant  and  Cooperative 
Agreeaent  Act  of  1977,  Ul  U.S.C.  $  501  (1976),  a  contract 
would  not  be  used  to  transfer  funds  froa  a  bureau  to  a 
state  for  the  purpose  of  constructing  recreational 
facilities  on  Governaent  owned  land  when  the  transaction 
is  accoapaoied  by  a  long  tera  lease  of  the  land  to  the 
state  because  the  principal  purpose  of  the  relationship 
is  for  the  benefit  of  the  state  and  not  "for  the  direct 
benefit  or  use  of  the  Federal  Governaent." 

Selection  of  the  Proper  Legal  Instruaent (Contract. 

Grant  or  Cooperative  Agreeaent) under  Federal  Grant , and 

Cooperative, Agreeaent , Act  of  1977  Ip.I.  95-224)"~to  be 
used, in  Funding  Construction  of  Recreation. Facilities 
Authorized  under  the  Federal  Hater  Project  Recreation 
»ct_o0965ZiiiL1_89r721,  H-36931  (Jan.  19,  1981) 

88  I.E.  228 


FBDERAL  LAND  POLICY  AND  HANAGEHBNT  ACT  OF  1976 
(See  also  Hearings — if  included  in  this  Index.) 

GENERALLY 

The  townsite  laws  were  repealed  by  sec.  70J  of  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976  (FLPHA) , 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claia 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPBA,  Oct.  21,  1976,  does  not  constitute 
a  valid  existing  right  which  would  survive  FLPHA. 

I2ia2_i3a£ti§ »    "5    IBLA    87     (Jan.     17,    198C) 

Dennis  L.  Lattery.  45  IBLA  219  (Jan.  31,  1980) 

Darrell  P.  Riqgs,  Karen  Sue  Riggs.  46  IBLA  132 
(Bar.  19,  1980) 

Dorothea  H.  Taylor.  Robert  Taylor.  46  IBLA  198 
(Har7~2nT  1980)"" 

Thoaas  Taggart.  46  IBLA  350  (Apr.  8,  1980) 

George  H.  Hurphy.  48  IBLA  123  (Hay  30,  1980) 

Stephen  .Kenyon  et  al..  51  IBLA  368  (Dec.  30,  1980) 


Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976  (FLPHA) ,  wilderness  review 
under  sec.  603  of  FLPHA  is  applicable  to  Oregon  and 
California  railroad  (06C)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
The  Act  requires  OGC  lands  to  be  aanaged  for  per- 
aanent  forest  production.   No  wilderness  review  is 
required  where  the  0£C  lands  are  being  nanaged  for 
coaaercial  timber  production. 

Julie  Adaas  et  al..  45  IBLA  252  (Peb.  4,  1980) 
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FEDERAL  LAUD. POLICY  AND  BABAGEBEHT  ACT  OF  1976 --Continued 

GEHERALLY — Continued 

The  provisions  of  sec.  603(a),  FLPBA,  requiring 
the  Secretary  to  review  those  roadless  areas  of  5,000 
acres  or  aore  having  wilderness  characteristics  does 
not  apply  to  revested  Oregon  and  California  (06C)  Rail- 
road lands  classified  as  tiaberlands. 

Oregon  Wilderness  Coalition.  15  IBLA  317  (Feb.  7,  1980) 
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FEDERAL  LANE  POLICI  AMD  HAHAGEHBBT  ACT  OF  1976 — Continued 

GEH8BALLY — Continued 

constitute  an  abaodonaent  of  the  claia  by  the  owner  and 
renders  the  claia  void. 

Beryl  Rhodes.  16  IBLA  287  (Bar.  31,  1980) 


Regulation  13  CFR  3833.1-2 (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accoapanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Phyllis  Hood  et  al..  16  IBLA  309  (Apr.  1,  1980) 

Beth_Hallor_z,  "7  IBLA  296  (Bay  19,  1980) 

Edward  J.  Szynkowski,  Jrt.  53  IBLA  310  (Bar.  25,  1981) 


David  V.  Udy.  15  IBLA  389  (Feb.  13,  1980) 


The  owner  of  an  unpatented  Dining  claia  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.   Recordation  is  effected  by  filing 
a  copy  of  the  location  notice  or  certificate  with  the 
proper  BLB  office. 

Failure  to  coaply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  aining  clans  mist  result  in  a  conclusive  find- 
ing that  the  aining  claia  has  been  abandoned. 

H.  L.  Saith.  16  IBLA  62  (Feb.  22,  1980) 


Onder  sec.  311  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  Oct.  21,  1976,  U3  O.S.C.  «  1711 
(1976),  and  03  CFR  3833.1-2,  the  owner  of  a  aining  claia 
located  before  Oct.  21,  1976,  Bust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Banageaent  Office  on  or 
before  Oct.  22,  1979.   These  requireaents  are  Dandatory 
and  failure  to  coaply  is  deeaed  conclusively  to  consti- 
tute an  abandonment  of  the  claia  by  the  owner. 

Glen  J.  BcCrorey  and  Deloris  BcCrorey.  16  IBLA  355 
"(Apr.  87~1980) 

Cleo  Bay  Fresh.  Hariorje  P.  Deterts.  50  IBLA  363 
(Oct.  16,  1980) 

SS^Ii-Si.EOEillUe,  50  IBLA  371*  (Oct.  21,  1980) 


The  regulations  governing  recordation  of  aining 
claias  are  oandatory,  and  failure  to  coDply  therewith 
Dust  result  in  a  finding  that  the  claia  has  been  aban- 
doned.  Where,  under  sec.  311  of  the  Federal  Land 
Policy  and  Banageaent  Act  of  Oct.  21,  1976,  13  O.S.C. 
«  1711  (1976),  and  13  CFR  3833.1-2,  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  fails  to  file  a  notice  of  location  of  the  claia 
with  the  proper  Bureau  of  Land  Banageaent  Office  on  or 
before  Oct.  22,  1979,  the  aining  claia  is  properly  de- 
clared abandoned  and  void. 

J  oh  n_Wa  1  ter_Cha  ney. ,  16  IBLA  229  (Bar.  27,  1980) 


Where  BLB  purportedly  has  appraised  the  property 
on  which  appellant  allegedly  has  an  occupancy  lease  is- 
sued pursuant  to  the  Federal  Land  Policy  and  Banageaent 
Act  of  1976,  U3  O.S.C.  «  1732  (1976),  and  appellant 
subaits  evidence  which  raises  a  question  as  to  whether 
the  correct  property  was  appraised,  supported  by  a 
statement  froa  an  independent  real  estate  appraiser, 
and  presents  other  data  which  challenges  the  validity 
of  the  appraisal,  the  State  Office  decision  will  be 
vacated  and  the  case  remanded  to  BLB  for  consideration 
of  whether  a  new  appraisal  is  warranted. 

Jases^i-Srown.  "6  IBL4  265  (Bar.  27,  1980) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Ban- 
ageDent  Act  of  1976,  Oct.  21,  1976,  13  U.S.C.  ,  1711 
(1976),  and  13  CFF  3833.1-2,  the  owner  of  a  lode  Dining 
claia,  located  after  Oct.  21,  1976,  oust  file  a  notice 
of  recordation  of  the  claia  with  the  proper  Bureau  of 
Land  Banageaent  Office  within  90  days  of  location  of 
the  claia.   Failure  to  so  file  is  deeaed  conclusively 
to  constitute  an  abandonaent  of  the  claia  by  the  owner 
and  renders  the  claia  void. 

George  Toole.  17  IBLA  89  (Apr.  21,  1980) 

Arthur, W.  Schaidt,  17  IBLA  113  (Bay  6,  1980) 

Virginia  Edwards,  17  IBLA  301  (Bay  19,  1980) 


The  regulations  governing  recordation  of  aining 
claias  are  mandatory,  and  failure  to  coaply  therewith 
aust  result  in  a  finding  that  the  claia  has  been  aban- 
doned.  Under  sec.  311  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  Oct.  21,  1976,  13  O.S.C.  «  1711 
(1976),  and  13  CFR  3833.1-2.  the  owner  of  an  unpat- 
ented mining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a  copy  of  the  official  notice  of  location  or 
certificate  of  location  of  the  claia  with  the  proper 
Bureau  of  Land  Banageaent  Office  on  or  before  Oct.  22, 
1979,  failing  which  the  claia  is  properly  deeaed  aban- 
doned and  void. 


Onder  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  Oct.  21,  1976,  13  U.S.C.  $  1711  (1976), 
and  13  CFR  3833.1-2,  the  owner  of  a  lode  mining  claia, 
located  after  Oct.  21,  1976,  must  file  a  notice  of  re- 
cordation of  the  claia  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claia.   Failure  to  so  file  is  deemed  conclusively  to 


Sheldon_ Barren ,  17  IBLA  118  (Apr.  28,  1980) 
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EIB1B1L  LAM  POLICY  ABp  HABAGBHEBT  ACT  OF  1976 — Continued 

GENERALLY — Continued 

Under  03  O.S.C.  «  1744(b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  nnpatented  dining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  mst  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Hanageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  « 3  D.S.C.  t  1744(c)  (1976)  and 
13  CFB  3833.U.   Tiaely  transaittal  of  the  documents 
to  the  wrong  BLR  Office  does  not  aeet  the  requireaents 
where  the  docuaents  are  not  filed  in  the  proper  office 
tiaely. 

John_Si._Henson,  47  IBLA  129  (Apr.  29,  1980) 


FEDERAL  LABP  POLICY  ASP  HABAGEHEHT  ACT  OP .  1.976— Continued 

GF.BERALLY — Continued 

FLPSA.   That  Act  addresses  the  "national  interest." 
BLR  is  not  required  to  accede  to  the  wishes  of  a  vocal 
group  in  aaking  its  decision. 

Where  the  bases  of  decisions  rejecting  rights-of- 
way  applications  for  doaestic  water  facility  are  con- 
tradicted by  the  Environmental  Analysis  Report  on  the 
project  and  alternatives  enumerated  therein,  and  where 
BLR  failed  to  consider  possible  mitigating  actions  sug- 
gested by  appellant,  the  decisions  will  be  vacated  and 
remanded  for  further  consideration. 

Bast  Canyon. Irrigation  Co..  47  IBLA  155  (Ray  6,  1980) 


Under  43  U.S.C.  *  1744(b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Hanageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  U3  U.S.C.  «  1744  (c)  (1976)  and 
U3  CFR  3833. U.   A  document  received  by  BLR  on  Oct.  24, 
1979,  is  not  tiaely  filed. 

fiiiaki _Pi_£eM£^i .  "7  ibla  132  (Apr.  29,  198O) 


Under  43  U.S.C.  4  1744(b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  aining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Hanageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4  1744(c)   (1976)  and 
43  CFR  3833.4.   Filing  in  a  BLR  District  Office  rather 
than  the  designated  BLH  State  Office  is  not  sufficient. 

J2k£_5l2tll»  u7  IBL*  la6  <Hay  6»  1980) 


Under  43  U.S.C.  4  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Hanageaent  Office  on  or  before  Oct.  22,  1979,  or  the 
claia  will  be  deeaed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  *  1744(c)   (1976)  and  43  CFR 
3833.4. 

ItSiLAi-.filiSkaS'  "7  IBLA  152  (Bay  6,  1980) 

georae _ii_Burnett ,  50  IBLA  124  (Sept.  24,  1980) 

i°E£ai£§_Sohr,  50  IBLA  147  (Sept.  26,  1980) 

£2JLSi2_e£_l»£S£iai»  51  IBLA  250  (Dec.  15,  1980) 

Stephen  Greist.  51  IBLA  287  (Dec.  17,  1980) 


The  standard  of  review  in  the  case  of  rights- 
of-way  applications  for  doaestic  water  pipelines  is 
whether  the  decisions  demonstrate  a  reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.   A  decision  by  BLH,  aade  in  exercise  of  its 
discretion,  will  be  affiraed  in  the  absence  of  suffi- 
cient reason  to  disturb  it. 

"Public  sentiment"  and/or  "public  opposition"  are 
not  synonyaous  with  "the  public  interest"  as  used  in 


Under  43  U.S.C.  4  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Ranagement  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  4  1744(c)  (1976)  and  43  CPR 
3833.4.   Docuaents  filed  in  the  proper  BLR  office 
after  that  date  cannot  be  accepted  even  if  they  were 
erroneously  transmitted  to  the  Hontana  Department  of 
Natural  Resources  before  that  date  and  were  on  file 
with  the  county  office. 

Jeanne  G.  Owens.  47  IBLA  172  (Hay  7,  1980) 


Under  sec.  314  of  the  Federal  land  Policy  and  Ran- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  4  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  mining 
claim  located  before  Oct.  21,  1976,  must  file  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  with  the  proper  Bureau  of  Land  Hanagement 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  ty 
the  owner  and  renders  the  claim  void. 

H.  g.  Rogers,  47  IBLA  196  (Hay  7,  1980) 

JiSin-Iorsfeer^ ,  47  IBLA  235  (Hay  13,  1980) 

John  Hudspeth.  Floreine  Hudspeth.  48  IBLA  99  (Hay  29. 
1980) 


Under  43  U.S.C.  4  1744(b)   (1976)  and  43  CFP 
3833.1-2  the  owner  of  an  unpatented  aining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Hanagement  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4  1744  (c)  (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  BLH  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLH,  whichever  date  is  sooner,  evidence  of  annual 
assessaent  work  perforaed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claia. 

Documents  received  in  the  Bureau  of  Land  Hanage- 
ment's  Burns,  Oregon,  District  Cffice  on  Oct.  22,  1979, 
are  not  tiaely  filed  in  the  proper  BLH  office,  where 
pursuant  to  43  CFP  1821.2-1  (d),  the  proper  office  with 
jurisdiction  over  the  area  in  which  the  claim  is  lo- 
cated is  the  Oregon  State  Office  in  Portland,  and  the 
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docuaents  are  not  received  in  the  State  Office  until 
after  Oct.  22,  1979. 

Floyd  Zaiqer.  47  IBLA  204  (Hay  7,  1980) 


The  owner  of  an  unpatented  lining  claia  on  Fed- 
eral lands  located  prior  to  Oct.  21,  1976,  had  until 
Oct.  22,  1979,  to  record  the  location  in  the  proper 
BLH  office.   Recordation  is  effected  by  filing  a  copy 
of  the  official  record  of  the  location  notice  or  cer- 
tificate with  the  proper  BLH  office  and  payment  of  a 
service  charge  of  $5  per  claia. 

Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  aandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLH  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a  notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  or 
notice  of  intention  to  hold  mining  claims  aust  result 
in  a  conclusive  finding  that  the  mining  claim  has  been 
abandoned  and  is  void. 

G______o_k,  47  IBLA  213  (May  13,  1980) 
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Ra__P__Coffee,  47  IBLA  217  (Hay  13,  1980) 
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§an t __________________ ,  47  IBLA  220  (Hay  13,  1980) 
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Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  aining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.   As  this  is  a  aandatory  requirement,  there 
is  no  recordation  unless  the  docuaents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
aitted  to  BLH  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLH  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

Under  43  U.S.C.  *  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  aust  file  a  copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claia  with  the  proper  BLH  office  on  or  before 
Oct.  22,  1979,  or  the  claia  will  be  deemed  conclusive- 
ly to  be  abandoned  and  void  under  43  U.S.C.  «  1744(c) 
(1976)  and  43  CFR  3833.4.   A  notice  relating  to  an  un- 
patented aining  claia  located  before  Oct.  21,  1976, 
which  is  filed  with  BLH  on  Oct.  29,  1979,  is  not  tiaely 
filed. 

Charles  P.  Seel.  47  IBLA  229  (Hay  13,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
aust  result  in  a  finding  that  the  claia  has  been  aban- 
doned and  is  void.   Under  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  «  1744  (1976)  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Oct.  21, 
1976,  aust  file  a  copy  of  the  official  record  of  the 
notice  of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Hanagement  Office  on  or  before  Oct.  22,  1979, 
accoapanied  ty  the  proper  fee. 

Carl  A.  Borgstroa.  47  IBLA  232  (Hay  13,  1980) 


The  statute  and  regulations  governing  recordation 
of  aining  claims  are  mandatory,  and  failure  to  comply 
therewith  aust  result  in  a  finding  that  the  claias  have 
been  abandoned  and  are  void. 

*ndr_w__._Ber_,  47  IBLA  238  (Hay  13,  1980) 


Departaental  regulations  43  CFR  Subpart  31C9  and 
3120.2-3,  and  sec.  603  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976  provide  aaple  authority  for  the 
Bureau  of  Land  Hanagement  to  require  oil  and  gas  les- 
sees to  agree  to  wilderness  protection  stipulations. 

Eaery  Energy,  Inc.,  47  IBLA  284  (Hay  15,  1980) 


Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accoapanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Under  43  U.S.C.  4  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  BLH  office  en  or 
before  Oct.  22,  1979,  or  the  claia  will  be  deeaed  to 
be  conclusively  abandoned  and  void  under  43  U.S.C. 
»  1744(c)   (1976)  and  43  CFR  3833.4. 


£°.y.____m__ne,  47  IBLA  289  (Hay  15,  1980) 
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Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  22,    1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 


GENERALLY — Continued 

The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned and  is  void.   Dnder  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Oct.  21, 
1976,  must  file  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979. 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively to  be  abandoned  and  void  under  43  U.S.C. 
4  1744(c)   (1976)  and  43  CFR  3833.4.   A  notice  relating 
to  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  which  is  filed  with  BLM  on  Nov.  13,  1979,  is  not 
timely  filed. 

iSIS l_Dee_Gr iaas ,  47  IBLA  293  (May  15,  1980) 


BiIiiaS_3i!j_JI!arie_Blanchard,  47  IBLA  312  (May  19,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  ELM  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLM  within  90  days  after  the  date 
of  location.   43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement  there  is  no  recor- 
dation unless  the  notice  is  accompanied  by  the  stated 
fee,  or  until  it  is  paid.   Where,  for  a  claim  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claim  must  be 
deemed  abandoned  and  void. 

£avid_Hendenhall,  47  IBLA  298  (May  19,  1980) 

Ii^£*_3inin;l_3n<LInvestment_Co_.,  49  IBLA  187  (Aug.  6, 
1980) 

2a£.y._!!ansbroug.h,  50  IBLA  206  (Sept.  30,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  placer  min- 
ing claim  must  file  a  notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  of  location  of  the  claim.   Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  claim  by  the  owner. 

Allen_Ji_Haiwellx_Mari  A^^Janusz,  47  IBLA  306  (Hay  19, 

1980) 


Under  43  U.S.C.  *  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a  copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  «  1744(c)   (1976)  and 
43  CFR  3833.4.   A  notice  relating  to  an  unpatented  min- 
ing claim  located  before  Oct.  21,  1976,  which  is  filed 
with  BLM  on  Nov.  20,  1979,  is  not  timely  filed. 

Frank  Franich,  47  IBLA  332  (May  21,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim,  lo- 
cated after  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  within  9C  days  after 
the  date  of  location  of  such  claim,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  4  1744(c)   (1976)  and  43  CFR  3833.4. 

The  "proper  BLM  office"  is  defined  in  43  CFR 
3833.0-5(g)  as  the  BLM  office  which  has  jurisdiction 
over  the  area  in  which  the  claim  is  located,  as  spec- 
ified in  43  CFR  1821.2-1  (d).   Where  this  latter  reg- 
ulation designates  the  Oregon  State  Office  as  the 
proper  office,  filing  in  a  local  Oregon  office  is  not 
sufficient. 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  s  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner. 

JSan_Iti_Greene,  47  IBLA  309  (May  19,  1980) 

*B3i_§X!>dbad,  48  IBLA  87  (May  29,  1980) 


TiB»_ Anderson,  47  IBLA  348  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  must  record  the  location  en  or 
before  Oct.  22,  1979.   Recordation  is  effected  by  fil- 
ing a  copy  of  the  location  notice  or  certificate  with 
the  proper  ELM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  BLM  in  the 
calendar  year  1977,  must  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  BLM  and 
failure  to  comply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a  conclusive 
finding  that  the  claim  has  been  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Cct.  28,  1977,  which  were  located  prior  to 
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Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFH  3833.1-2 (d),  until  Hay  3, 
1978,  recordation  of  the  claims  is  effective  as  of 
nay  3,  1978,  and  the  claimants  are  not  required  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 
1979. 

tf._Verne_Kiahtx_Eva_n._Kiaht,  4  7  IBLA  351  (Hay  21, 
1980) 


Regulation  43  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   Therefore,  where  a  notice  of 
location  of  a  claim  or  site  is  submitted  to  BLH  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLH  until  Bar.  10,  1980,  the  recordation 
date  of  the  notice  is  Bar.  10,  1980. 

»iIfeur_Har t i n ,  47  IBLA  370  (Hay  21,  1980) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
does  not  provide  the  Bureau  of  Land  Hanagement  or  the 
Interior  Board  of  Land  Appeals  with  discretion  to  waive 
the  effects  of  failure  to  coaply  with  the  recordation 
requirements. 

Sy_lvan_Si_Hewitti_Dennis_wallace,  47  IBLA  393  (Hay  22, 
1980) 


Under  43  U.S.C.  *  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Hanagement  Office  on  or  before  Oct.  22,  1979. 
Where  a  copy  of  the  notice  or  certificate  of  location 
is  on  file  at  the  BLH  Phoenix  District  Office  in  rela- 
tion to  trespass  action  and  the  $5  filing  fee  is  not 
received  in  the  BLH  Arizona  State  Office  until  after 
the  deadline,  the  certificate  of  location  is  not  timely 
filed  and  the  mining  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  O.S.C.  s  1744(c)  (1976)  and 
43  CFR  3833.4. 

Hitsuko_Flick,  48  IBLA  1  (Hay  27,  1980) 


Onder  43  U.S.C.  *  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of  lo- 
cation of  the  claim  with  the  proper  Bureau  of  Land  Han- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  $  1744(c)   (1976)  and  43  CFR  3833.4. 
The  fact  that  the  Post  Office  assured  the  claimant  that 
the  documents  would  reach  the  Oregon  State  Office  by 
Oct.  22,  1979,  will  not  excuse  the  late  filing. 

NofBaL-Ei. Brooks,  48  IBLA  16  (Hay  27,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  *  1744  (1976),  and 
43  CFR  3833,  the  owner  of  a  mining  claim  located  before 
Oct.  21,  1976,  must  file  a  copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  Land  Hanagement  Office 
on  or  before  Oct.  22,  1979.   File  means  being  received 
and  date  stamped  by  the  proper  BLH  office.   Failure  to 
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so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Robei t-MiiiiDil-et-ali ,  48  IBLA  39  (Hay  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  <S  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  lode  or 
placer  mining  claim  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Eureau  of  Land  Hanagement 
Office  within  90  days  of  location  of  the  claim.   Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner.   A  question  as 
to  the  date  of  location  is  to  be  resolved  according  to 
state  law,  pursuant  to  43  CFR  3833.0-5  (b). 

Larry  Lahusen,  Jay  Coates.  48  IBLA  43  (Hay  29,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Hanagement  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  conclusively  to  be  aban- 
doned and  void  under  43  U.S.C.  4  1744(c)   (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833. 2-1  (a),  the  owner  of  an 
unpatented  lining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  ELH  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  such  re- 
cording, whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  fining 
claim. 

S°ss_W^._l!afiews,  48  IBLA  71  (Hay  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  $  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Hanagement  Office  on  or  before 
Oct.  22,  1979.   Filing  is  accomplished  when  a  document 
is  delivered  to  and  received  by  the  proper  office. 
Failure  to  so  file  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Under  43  CFR  3833.2-1  (a),  the  owner  of  a  mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLH  evidence  of  annual  assessment 
work  or  a  notice  of  intention  to  hold  the  mining  claim 
on  or  before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of 
each  calendar  year  following  the  year  of  recording  with 
BLH,  whichever  is  sooner.   Filing  is  accomplished  when 
a  document  is  delivered  to  and  received  by  the  proper 
office.   Failure  to  so  file  constitutes  abandonment  of 
the  claim  and  renders  the  claim  void. 

Johnnie  Finneqan.  Don  E.  Gordon,  Carl  Holder,  48  IBLA 
79  (Hay  29,~1980)~~ 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned.  Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  lust 
file  a  copy  of  the  official  record  of  the  notice  or 
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certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  prior  to  Oct.  22,  1979. 
A  copy  of  the  location  certificate,  which  is  not  an  exact 
replica  or  machine  copy  of  the  recorded  certificate,  but 
which  contains  the  sane  language  and  is  filed  timely  will 
be  accepted  as  complying  with  the  laws  and  regulations. 

Bil»a_fia£iiey. .  "8  IBLA  83  (day  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  ft  17414 
(1976) ,  and  13  CFR  3833.1-2,  the  owner  of  a  lode  or 
placer  mining  claim  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Banagement 
Office  within  90  days  of  location  of  the  claim.   Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  and 
abandonment  of  the  claim  by  the  owner. 

Eaul-J*  ...Rhodes,  "8  IBLA  90  <Hav  29»  isbo) 


Where  a  claimant  timely  files  notices  of  location 
for  recordation  of  his  mining  claims  and  submits  a 
sketch  map  and  narrative  description  of  the  location 
of  the  claims  sufficient  to  locate  the  claimed  lands 
on  the  ground,  and  identifies  the  claims  by  section, 
township,  range,  meridian,  and  state,  he  has  met  the 
requirements  of  sec.  314(b)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  ft  1744(b)   (1976) 
and  43  CFB  3833.1-2  (c)  (5)  and  (6). 

Sober t_Hi_Lawson ,  48  IBLA  93  (Hay  29,  1980) 


Dnder  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  ft  1741 
(1976),  and  43  CFR  3833.1-2  and  3833.2-1,  the  owner  of 
a  mining  claim  located  before  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  and  a  copy  of  the  recorded  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim,  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979,  or  the  claim  must  be  deemed 
abandoned  and  void. 

Heler^E^Wallace,  48  IBLA  127  (May  30,  1980) 


Under  43  U.S.C.  ft  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  ft  1744(c)   (1976)  and 
43  CFR  3833.4.   A  document  required  to  be  filed  on  or 
before  Oct.  22,  1979,  and  received  by  BLM  on  Jan.  8, 
1980,  is  not  timely  filed. 

J§3S s_E . _C0O£er ,  48  IBLA  175  (June  9,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a  finding  that  the  claim  has 
been  abandoned.   Where,  under  sec.  314  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  ft  1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  fails  to  file  a  notice  of  location  of 
the  claim  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979,  the  mining  claim 
is  properly  declared  abandoned  and  void. 
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Under  43  U.S.C.  ft  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  ft  1744(c)  (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Cct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  ELM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  ft  1744  (1976),  gives  no  author- 
ity to  the  Department  of  the  Interior  to  accept  fcr 
mining  claim  recordation  documents  submitted  after  the 
statutory  time  requirements  as  if  they  were  timely 
filed  in  order  to  avoid  the  consequences  of  the 
statute. 

John  f.  Sherwood.  48  IBLA  180  (June  9,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  ft  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Cct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Eureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  ty 
the  owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  BLM  office,  of  such  instrument  of  record- 
ation.  Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that  a  machine  reproduction  be  provided. 
Accordingly,  a  handwritten  duplicate  of  a  notice  of 
location  is  acceptable  under  the  regulations. 

Mi_Ci_Mlles,  48  IBLA  214  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  ft  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  offi- 
cial record  of  the  notice  of  location  for  the  claim 
with  the  proper  Bureau  of  Land  Management  Office  on 
or  before  Oct.  22,  1979.   Failure  to  so  file  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  claim 
by  the  owner. 

Under  43  CFR  3833.2-l(a),  the  owner  of  a  mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLM  evidence  of  annual  assess- 
ment work  or  a  notice  of  intention  to  hold  the  mining 
claim  on  or  before  Cct.  22,  1979,  or  on  or  before 
Dec.  30  of  each  calendar  year  following  the  year  of 
recording  with  BLM,  whichever  is  sooner.   Failure  to 
so  file  constitutes  abandonment  of  the  claim. 

Ai_Ji_Grad_y,  48  IBLA  218  (June  16,  19£0) 


S° bert_A lame da_et_ali ,  48  IBLA  178  (June  9,  1980) 


268 


FEDEB4L_LAND_PgLICi_iND_Mi»iGEME8T_iCT_OF_1976--Con tinned 

GEHERALLY — Continued 

"Fair  market  value."   Under  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a  grantee 
aust  pay  fair  aarket  value  for  a  right-of-way  on  public 
land.   "Fair  aarket  value"  is  the  aaount  in  cash,  or  in 
teras  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a  knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a  knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

B  S.H  Service,. Inc,,  48  IBLA  233  (June  17,  1980) 


northwestern  Colorado  Broadcasting 
(July  15,  1980) 


.Co..,  49  IBLA  23 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent  Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  ft  1744 
(1976) ,  and  13  CFR  3833.1-2,  the  owner  of  a  aining  claia 
located  before  Oct.  21,  1976,  aust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
for  such  claia  with  the  proper  Bureau  of  Land  Hanageaent 
Office  on  or  before  Oct.  22,  1979.   These  requireaents 
are  mandatory  and  failure  to  coaply  is  deeaed  conclu- 
sively to  constitute  an  abandonment  of  the  claia  by  the 
owner  and  renders  the  claia  void. 

i2S_IlEic,  "8  IBLA  255  (June  26,  1980) 


The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Hangeaent  Act  of  1976  (FLPHA) , 
90  Stat.  2790.   A  claia  under  the  townsite  laws  will  be 
rejected  where  appellants  have  subaitted  no  proof  that 
they  occupied  the  land  prior  to  the  effective  date  of 
FLPHA,  Oct.  21,  1976,  thus  giving  them  a  valid  exisitng 
right  which  would  have  survived  FLPHA. 


Patsy  Karl  Neakok. 
{July  11,  1980)"" 


Sailey  A.C.  Neakok,  48  IBLA  377 
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and  failure  to  coaply  is  deeaed  conclusively  to  consti- 
tute an  abandonaent  of  the  claia  by  the  owner. 

Boss  Weaver.  49  IBLA  111  (July  28,  1980) 

Cripple  Creek  Exploration  Corp..  49  IBLA  190  (Aug.  6, 
1980) 


Under  43  O.S.C.  «  1744(b)   (1976)  and  43  CFB 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated prior  to  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Hanageaent  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  O.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4.   The  statute  and  regulations  governing  recor- 
dation of  aining  claims  are  mandatory  and  where  a 
mining  claimant  contends  that  he  mailed  his  notices  of 
location  along  with  other  documents  which  were  received 
by  the  Bureau  of  land  Hanagement  1  day  after  the  filing 
date,  the  claims  are  properly  declared  abandoned  and 
void. 

Si_ fi_55iasai3§0£ .  a9  IBl*  lly  (July  28,  1980) 


Under  43  U.S.C.  <,    1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claia  with  the  proper  Bureau  of 
Land  Hanageaent  Office  on  or  before  Oct.  22,  1979,  or 
the  claia  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  *  1744(c)   (1976)  and  43  CFR 
3833.4.   Filing  in  the  Utah  State  Office  rather  than 
the  Wyoming  State  Office  is  not  sufficient. 

l£ tersjate_ Brick,  49  IBLA  125  (July  28,  1980) 

Intf IsillS_ Jr ick ,  50  IBLA  107  (Sept.  17,  1980) 


The  owner  of  an  unpatented  aining  claia  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLH  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claia. 

Dollie  L.  Glaab,  48  IBLA  404  (July  11,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  aining  claia 
located  after  Oct.  21,  1976,  aust  file  a  notice  of 
recordation  of  the  claia  with  the  proper  Bureau  of  Land 
Hanagement  Office  within  90  days  of  location  of  the 
claia.   Failure  to  so  file  is  deeaed  conclusively  to 
constitute  an  abandonment  of  the  claia  by  the  owner  and 
renders  the  claia  void. 

fion_R.._Bird_et_al.,  19  IBLA  94  (July  22,  1980) 

fi§Eb_B.a.ii2U .  49  IBLA  225  (Aug.  12,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  $  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  aining  claia 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Hanagement  Office  on  or 
before  Oct.  22,  1979.   These  requirements  are  aandatory 


Under  43  U.S.C.  $  1744(b)   (1976)  and  43  CFB 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated prior  to  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Hanagement  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deeaed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  «  1744(c)   (1976)  and  43  CFB  3833.4. 
The  fact  that  appellant  lost  or  misplaced  the  required 
documents  and  had  to  send  away  for  new  ones  will  not 
excuse  late  filing. 

Gale  E.  Powell.  49  IBLA  173  (July  30,  1980) 


Under  43  U.S.C.  «  1744  (1976),  and  43  CFB  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  aust  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  with  the  proper  Bureau  of  Land  Han- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claia 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  «  1744(c)  (1976)  and  43  CFB  3833.4. 

Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  t  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  aining 
claim,  located  after  Oct.  21,  1976,  must  file  a  notice 
of  recordation  of  the  claim  with  the  proper  Bureau  of 
Land  Hanagement  Office  within  90  days  of  location  of 
the  claim.   Failure  to  so  file  is  deemed  conclusively 
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to  constitute  an  abandonment  of  the  claia  by  the  owner 
and  renders  the  claia  void. 

Gien_H2£iina'  **9  IBLA  217  (Aug.  11.  1980) 
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laraare t_£°»S£t ,  50  IBLA  58  (Sept.  15,  1980) 


Under  43  U.S.C.  *    1744(b)  (1976)  and  43  CFB 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated prior  to  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  claia  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claia  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  «  1744(c)  (1976) 
and  43  CFB  3833.4.   The  fact  that  the  documents  had 
been  deposited  in  the  mail  and  postmarked  by  the  postal 
authorities  Oct.  22,  1979,  will  not  excuse  the  late 
filing. 

fi§i§fi_!32lland._et_ali,  50  IBLA  121  (Sept.  24,  1980) 


flegulation  43  CFB  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claia  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  man- 
datory requirement,  and  without  payaent  of  the  fee, 
there  is  no  recordation.   The  failure  to  file  such  in- 
struments as  are  required  by  43  CFB  3833.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claia. 

Slif l2Ed_Ji_JSelch •    50  IBLA  127  (Sept.  24,  1980) 
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Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFF 
3833.1-2  the  owner  of  an  unpatented  mining  claim  must 
file  a  map,  narrative,  or  sketch  depicting  the  loca- 
tion of  his  mining  claim  or  site.   A  BLR  decision  dated 
Aug.  22,  1980,  effectively  advising  a  claimant  that  his 
claias  are  void  because  no  map  has  been  filed  within 
30  days  of  July  16,  1979,  will  be  set  aside  as  erro- 
neous where  the  file  contains  a  map  of  the  claias  which 
is  ELH  date  stamped  Aug.  3,  1979. 

George, Phil  flartinez,  51  IBLA  330  (Dec.  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFB  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Hanagement  office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claia  by  the 
owner . 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claia  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claia  is  located  or  other  evidence,  acceptable  to 
the  proper  ELH  office,  of  such  instrument  of  recorda- 
tion.  It  also  includes  an  exact  reproduction,  dupli- 
cate, or  other  acceptable  evidence,  except  microfilm, 
of  an  amended  instrument  which  may  change  or  alter  the 
description  of  the  claia. 

William  E.  Talbott  et  al,.  52  IBLA  12  (Jan.  5,  1981) 


Neither  FLPHA  nor  the  Taylor  Grazing  Act  autho- 
rizes appropriation  of  water  or  provide  an  independent 
statutory  basis  for  claias  for  water  uses  inconsistent 
in  any  way  with  the  substantive  requirements  of  state 
law. 

Supplement  to  Solicitor  Opinion  No.  R-36914.  on  Federal 
water  Bights  of  the  National  Park  Service,  fish  and 
Wildlife  Service,  Bureau  of  Reclamation  and  the  Bureau 
of7.Land~Hanaqement7~H-369l4  (Supp.)   (Jan.  16,"l98l7 

88  I.D.  253 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claia  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Hanagement  office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  ty 
the  owner. 

Henri -fiuzek.  52  IBLA  200  (Jan.  26,  1981) 


The  standard  of  review  in  the  case  of  a  right- 
of-way  application  for  a  water  diversion  project  is 
whether  the  decision  demonstrated  a  reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  pub- 
lic interest.   A  decision  to  reject  such  an  application 
will  not  be  affirmed  where  the  record  lacks  sufficient 
reasons  to  support  it. 


Eua.e ne_ V ._Voje  1 ,  52  IBLA  280  (Feb.  9,  1981)  88  I.D.  258 


270 


FEDERAL  LAND  POLICY  AHD_ B»gAGBBBgT_ ACT_QI_1976 — C ontinued 
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Bhen  the  owner  of  a  lode  or  placer  mining  claia 
files  a  notice  of  recordation  of  the  claia  with  the 
proper  Bureau  of  Land  Management  office  within  90  days 
of  location  of  the  claia,  he  has  complied  with  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  O.S.C.  «  1744  (1976),  and  13  CFB  3833.1-2. 

Lester  L.  Learned,  54  IBLA  147  (Apr.  17,  1981) 


The  standard  of  review  in  the  case  of  right-of-way 
applications  for  domestic  water  pipelines  is  whether 
the  decision  demonstrates  a  reasoned  analysis  of  the 
factors  involved  with  due  regard  for  the  public  inter- 
est.  A  decision  by  BLB,  made  in  exercise  of  its  dis- 
cretion, will  be  affirmed  in  absence  of  sufficient 
reason  to  disturb  it. 

£ari_aSa._Celia_ Boucher ,  55  IBLA  272  (June  25,  1981) 


FEDERAL  LANE , POLICY  ,  AND. MANAGEMENT  ACT  OF  1976 — Continued 

GENERALLY — Continued 

where  lands  are  withdrawn  by  public  land  order 
within  the  jurisdiction  of  the  Bureau  of  Land  Banage- 
aent,  such  lands  are  not  formally  under  the  administra- 
tion of  the  Cepartaent  of  Transportation,  and  43  O.S.C. 
9  1714  (i)  (1976)  does  not  apply  to  require  the  consent 
of  the  Secretary  of  Transportation  to  conveyance  of 
such  land  to  a  Native  corporation  by  the  Bureau  of  Land 
Management  under  ANCSA. 

The  Secretary's  power  to  delegate  his  withdrawal 
authority  is  limited  by  43  U.S.C.  «  1714(a)   (1976). 
Where  lands  under  withdrawal  for  other  purposes  are 
withdrawn  for  Native  selection  by  »  11(a)  (1)  of  ANCSA, 
subject  to  $  3(e)  of  the  Act,  such  withdrawal  is  Ban- 
dated  by  Congress  and  authority  to  revoke  the  previous 
withdrawal,  as  between  the  Secretary  and  the  Eureau  of 
Land  Management,  is  not  in  issue. 

Alaska  Railroad.  7  ANCAB  8  (Mar.  26,  1982)  89  I.D.  118 


The  Federal  Land  Policy  and  Management  Act  of 
1976  does  not  provide  the  Bureau  of  Land  Management  or 
the  Interior  Board  of  Land  Appeals  with  discretion  to 
waive  the  effects  of  failure  to  comply  with  the  recor- 
dation requirements. 

SonSY.- £hamp.ney.s,  5b  IBLA  29  (Sept.  16.  1981) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
requires  the  Secretary  of  the  Interior  to  manage  public 
lands  under  principles  of  "multiple  use"  and  "sustained 
yield,"  and  the  statutory  definition  of  these  concepts 
recognizes  the  need  for  latitude  and  discretion  in  their 
implementation.   As  the  Secretary's  delegate,  BLB  has 
the  responsibility  of  administering  such  policies  and 
programs,  and  BLB  must  be  accorded  correlative  powers 
of  reasoned  discretion  in  discharging  these  duties. 
Therefore,  so  long  as  the  BLB  policy  or  implementing 
action  is  based  on  a  consideration  of  all  relevant  fac- 
tors and  is  supported  by  the  record,  the  Board  will  not 
disturb  it  absent  a  clear  showing  that  it  is  contrary 
to  statute  or  regulation  or  otherwise  erroneous. 

A.1C..0..T..S..,  60  IBLA  1  (Nov.  12,  1981) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a 
location  notice  for  each  mining  claim  filed  for  recor- 
dation shall  be  accompanied  by  a  service  fee.   This  is 
a  mandatory  requirement,  and  without  payment  of  the 
fee,  there  is  no  recordation.   The  failure  to  file  such 
instruments  as  are  required  by  43  CFR  3833.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

Iili^_§i!lli.ian_Karlson,  60  IBLA  10  (Nov.  13,  1981) 


With  respect  to  the  management  of  timber  resources 
subject  to  the  Act  of  Aug.  28,  1937,  which  relates  to 
Oregon  and  California  Railroad  and  Reconveyed  Coos  Bay 
Grant  Lands,  any  conflict  or  inconsistency  between  that 
Act  and  the  Federal  Land  Policy  and  Management  Act  of 
1976  must  be  resolved  in  accordance  with  the  former. 
However,  where  no  relevant  conflict  is  shown,  FLPBA's 
definition  of  "sustained  yield"  will  apply  to  both 
statutes. 

AiSiOiliS^,  61  IBLA  166  (Jan.  25,  1982) 


Ultimate  control  of  the  disposition  of  public 
lands  and  resources  belongs  to  Congress,  and  the 
responsibility  of  the  Interior  Department  is  to 
administer  them  in  accordance  with  the  dictates  of  the 
legislative  branch.   The  Board  is  obliged  to  affira 
BLB's  declaration  of  mining  claia  abandonment  and 
voidance,  irrespective  of  appellant's  argument  that 
such  result  is  contrary  to  other  policies  legislated  by 
Congress,  where  appellant  has  not  complied  with  the 
clear  requirements  of  the  FLPBA  recordation  provision. 

fii_£i_Sii£°J! «  63  IBL*  19  (Bar.  26,  1982) 


Where  the  current  fair  rental  value  of  a  cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  peraittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
aittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

Sfi"ei_Ai_lll0ud_et_ala,  4  OHA  257  (Apr.  9,  1982) 


The  Department's  mining  claim  filing  regulation 
providing  for  filing  of  information  by  owners  of  unpat- 
ented mining  claims  on  public  domain,  and  providing 
consequences  for  failing  to  file,  does  not  violate  any 
provision  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976). 

Iia££is_SJ[aw_et_ali,  63  IBLA  235  (Apr.  19,  1982) 


The  standard  of  review  in  the  case  of  a  right-of- 
way  application  for  a  water  diversion  project  is 
whether  the  decision  demonstrates  a  reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.   A  decision  to  reject  such  an  application 
will  be  affirmed  where  there  is  insufficient  basis  in 
the  record  to  disturb  it. 


Jack  W. 
1982) 


Jiarrell,  66  IBLA  222  (Aug.  16, 


Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) ,  wilderness  review 
under  sec.  603  of  FLPBA  is  applicable  to  Oregon  and 
California  Railroad  (06C)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
The  Act  requires  06C  lands  to  be  managed  for  per- 
manent forest  production.   No  wilderness  review  is 
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required  where  the  06C  lands  are  being  managed  for 
commercial  timber  production. 

Oregon  wilderness  Coalition,  71  IBLA  67  (Feb.  22, 
198  3) 


It  is  proper  to  reject  an  application  for  mineral 
patent  where  the  official  records  disclose  that  the 
alleged  claims  have  been  conclusively  determined  to  be 
abandoned  and  void  for  failure  to  comply  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  «  17HU  (1976). 

Hineral  Investigation  S  Development  Co..  71  IBLA  398 
(Mar.  31,  1983) 
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Hosch  Mining  Co..  75  IBLA  153  (Aug. 


18,  1983) 

90  I.D. 
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BLM  may  properly  condition  the  approval  of  a  plan 
of  operations  for  open  pit  mining  on  the  acceptance  of 
stipulations  designed  to  prevent  unnecessary  and  undue 
degradation  of  the  public  lands  where  such  stipulations 
are  reasonable  and  properly  reflect  considerations  of 
the  public  interest.   However,  where  the  language  of 
the  stipulations  does  not  accurately  reflect  the  intent 
of  the  parties  BLM  should  consider  language  modifica- 
tions to  answer  legitimate  concerns  of  the  operator  and 
incorporate  the  assurances  given  by  BLM. 

P-Eaco^Mines^^I nc.. ,  75  IBLA  278  (Aug.  26,  1983) 


The  standard  of  review  in  the  case  of  right-of-way 
applications  for  domestic  water  pipelines  is  whether 
the  decision  demonstrates  a  reasoned  analysis  of  the 
factors  involved,  with  due  regard  for  the  public 
interest.   The  burden  is  upon  the  appellant  to 
establish  reversible  error  in  the  decision  appealed 
from. 

Georaene_Ei_RieckA_llilliam_L._Rieck,  76  IELA  U5 
(Sept._19,  1983) 


The  language  of  sec.  601  (f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1781(f) 
(1982) ,  was  intended  by  Congress  to  have  application  to 
patents  issued  to  mining  claims  perfected  after  passage 
of  the  Act.   A  patent  to  a  mining  claim  which  had  been 
perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language  contemplated 
by  sec.  601  (f)  . 

California, Portland  Cement  Corp. .  83  IBLA  11 
(Sept.  18,~1984J~ 


FEDERAL  LAMP  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

ACQUISITIONS 

Lands  acquired  by  donation  under  sec.  205  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
«3  U.S.C.  *  1715  (1976),  become  "public  lands"  upon 
acceptance  of  title. 

Lands  acquired  pursuant  to  sec.  205  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  U3  U.S.C.  «  1715 
(1976) ,  are  not  open  to  mineral  location  until  a  notice 
of  availability  has  been  duly  published. 

Juni°E_L._£ennis,  61  IBLA  8  (Dec.  29,  1981) 


ASSESSMENT  WORK 

Hhere  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Dec.  31  of  the  calendar  year 
following  the  calendar  year  in  which  the  claim  was  re- 
corded in  the  BLM  office,  the  claim  is  properly  deemed 
conclusively  to  have  been  abandoned. 

Nillene  Minnier.  U5  IBLA  1  (Jan.  8,  1980) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  i»3  U.S.C.  4  17H«(a)(2)  (1976),  if  an  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

J§II2_£u.EEer ,  U5  IBLA  215  (Jan.  30,  1980) 


Under  U3  CFR  3833.2-1  (b)   (1978),  the  owner  of  an 
unpatented  mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  prior  to  Dec.  31  of  each  calendar 
year  following  the  calendar  year  in  which  such  claim 
was  located,  file  in  the  proper  BLM  office  evidence  of 
annual  assessment  work  performed  during  the  previous 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim. 


Robert  W.  Hansenj 
(Feb.  28,~1980) 


Federal  Bentonite  Co.,  M6  IBLA  93 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate 
office  of  the  Bureau  of  Land  Management  an  affidavit 
of  assessment  work  or  a  notice  of  intention  to  hold 
the  mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
conclusively  deemed  to  have  been  abandoned. 

Bettj_and_Clarence_L._Guffe_y,  17  IBLA  175  (May  7,  1980) 


Regulation  U3  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

Gi_H._Monk,  <*7  IBLA  213  (May  13,  1980) 
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FEDEBAL  LAUD  POLICY  AHD  HANAGEBEHT  ACT  OF  1976--COD tinned 

ASSESSBENT  WORK — Continued 

Regulation  13  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
mitted to  BLH  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLB  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

Charles_£i_Seel,  17  IBLA  229  (Bay  13,  1980) 


where  the  owner  of  an  unpatented  aining  claia  lo- 
cated before  Oct.  21,  1976,  files  a  copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  be  is 
required  by  13  CFR  3833.2-1  (a)  to  file  proof  of  assess- 
aent  work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A  mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a  record  copy 
to  claimant,  as  a  claimant  is  permitted  under  13  CFR 
3833.2-2  (a)  to  satisfy  the  Federal  filing  requirements 
by  subaitting  a  duplicate  of  the  assessaent  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Harr.y._J.._Phil!iES,  17  IBLA  252  (Bay  13,  1980) 


Regulation  13  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
Bitted  to  BLB  for  recordation  on  Oct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLB  until  Nov.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 

t2iai_5se_Gr igas ,  17  IBLA  293  (Bay  15,  1980) 


Regulation  13  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claia,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
mitted to  BLB  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLB  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 

lEanli-ftanich,  17  IBLA  332  (Bay  21,  1980) 


Regulation  13  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   Therefore,  where  a  notice  of 
location  of  a  claim  or  site  is  submitted  to  BLB  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLB  until  Bar.  10,  1980,  the  recordation 
date  of  the  notice  is  Bar.  10,  1980. 


FEDERAL  l»»C  POLICY  AHD  BABAGEBEIII  ACT  OF  1976— Continued 

ASSESSBENT  WORK — Continued 

The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  Bust  file  with  the  appropriate  of- 
fice of  the  Eureau  of  Land  flanageaent  an  affidavit  of 
assessment  work  or  a  notice  of  intention  to  hold  the 
aining  claia  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  te 
deemed  conclusively  to  have  been  abandoned. 

where  an  appellant  asserts  on  appeal  that  proof  of 
labor  was  aailed  tiaely  to  the  Bureau  of  Land  flanage- 
aent, but  there  exists  no  record  of  their  receipt,  the 
documents  cannot  be  considered  as  filed. 

Gary  L.  Barton.  J.  Barinelli.  R.  Niion.  17  IBLA  386 
(Hay  21,  198C) 


where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLH  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,  1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

Alice_Ej._ Deet  z ,  18  IBLA  59  (Bay  29,  1980) 


Under  13  CFR  3833.2-l(a),  the  owner  of  a  mining 
claia  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  aust  file  with  BLH  evidence  of  annual  assessaent 
work  or  a  notice  of  intention  to  hold  the  mining  claia 
on  or  before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of 
each  calendar  year  following  the  year  of  recording  with 
BLH,  whichever  is  sooner.   Filing  is  accomplished  when 
a  document  is  delivered  to  and  received  by  the  proper 
office.   Failure  to  so  file  constitutes  abandonment  of 
the  claim  and  renders  the  claim  void. 

Johnnie  Finneqan.  Don  E.  Gordon.  Carl  Holder.  18  IELA 
79  (Hay  29,~1980) 


where  the  owner  of  an  unpatented  mining  claim, 
located  by  a  predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  required  by  the  Federal 
Land  Policy  and  Banagement  Act  of  1976,  13  U.S.C. 
«  1711  (1976)  and  13  CFR  3833.2-1  (c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claia  was  located,  the  claim  is 
properly  deeaed  to  have  been  abandoned. 

jLkil§_St,ar_Foundationx_Inci,  18  IBLA  96  (Bay  29,  1980) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  ELB  office 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jean  C.  Lepper  ,et  al.,  18  IBLA  103  (Hay  29,  1980) 


Under  13  O.S.C.  «  171U  (1976)  and  13  CFR  3833.2-1, 
3833.1,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  or  before  Oct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  void. 

£enneth_Ki_iarker,  18  IBLA  129  (Bay  30,  1980) 

££I!l«EI_IJtI.-l!i2in3.i_l!!c...,  19  IBLA  166  (July  30,  1980) 


Miibur_Hartin,  17  IBLA  370  (Hay  21,  1980) 
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FEDEHAL_LAND_P0LICX_ANDJ?ANAGEHENT_ACT_OF_1976 — Continued 

ASSESSMENT  WORK — Continued 

Under  43  CFR  3833.2-1  (c)  ,  the  owner  of  an  un- 
patented mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  on  or  before  Dec.  30  of  each  cal- 
endar year  following  the  calendar  year  in  which  such 
claim  was  located,  file  in  the  proper  BLM  office  evi- 
dence of  annual  assessment  work  performed  during  the 
previous  assessment  year  or  a  notice  of  intention  to 
hold  the  mining  claim. 

l°naI<l_foraker,  48  IBLA  132  (May  30,  1980) 

»SBa_Schalkewic2,  48  IBLA  134  (May  30,  1980) 

Zoes_Associates,  50  IBLA  164  (Sept.  30,  1980) 


A  claimant  who  has  located  a  mining  claim  in  April 
1975  and  thereafter  records  his  notice  of  location 
simultaneously  with  his  filing  of  evidence  of  assess- 
ment work  in  May  1978  has  satisfied  the  requirements 
of  43  CFR  3833. 2-1  (a)  by  filing  evidence  of  assess- 
ment work  on  or  before  Dec.  30,  1979. 

l°bert_Wi_Perkin,  48  IBLA  209  (June  16,  1980) 


Under  43  CFR  3833.2-1  (a),  the  owner  of  a  mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLB  evidence  of  annual  assess- 
ment work  or  a  notice  of  intention  to  hold  the  mining 
claim  on  or  before  Oct.  22,  1979,  or  on  or  before 
Dec.  30  of  each  calendar  year  following  the  year  of 
recording  with  BLM,  whichever  is  sooner.   Failure  to 
so  file  constitutes  abandonment  of  the  claim. 

Ai_Ji_Grady,  48  IBLA  218  (June  16,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 

5ai3^iet_Ji_Wilson,  49  IBLA  228  (Aug.  12,  1980) 

J§2§§_Vi_Bradi,  51  IBLA  361  (Dec.  29,  1980) 


Pursuant  to  43  CFB  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  the  record- 
ing with  BLM  of  the  copy  of  the  notice  or  certificate 
of  location,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assessment 
year  or  a  notice  of  intention  to  hold  the  mining  claim. 

Milburn  Downey,  Eugene  A.  Cunningham.  50  IBLA  212 
(Sept.  30,  1980)"" 


Where  the  owners  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fail  to  file  an  affi- 
davit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Oct.  22,  1979,  having  filed  a 
copy  of  the  notice  of  location  with  BLM  during  calendar 
year  1978,  the  claim  is  properly  deemed  to  be  abandoned 
and  void  under  43  D.S.C.  $  1744(c)  (1976),  and  43  CFR 
3833.4. 

Where  appellants  assert  on  appeal  that  evidence  of 
assessment  work  was  timely  mailed  to  BLM,  but  there 


FEDERAL_LAND_POLICj(_ANL^J!ANAGEMENI_ACT_OF_J97  6 — Continued 

ASSESSMENT  WORK — Continued 

exists  no  record  of  its  receipt  the  documents  cannot  be 
considered  as  filed. 

£°nald_Di_Veselj_et_ali,  50  IBLA  277  (Oct.  6,  1980) 


Under  43  U.S.C.  *  1744  (1976)  and  4  J  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  atandcned  and  void. 

P§arl_Kellj,  51  IBLA  185  (Dec.  2,  1980) 

Llo.y.d_M.._Bu t  t^erei t ,  52  IBLA  363  (Feb.  19,  1981) 


Under  43  U.S.C.  «  1744(a)  (1976)  and  43  CFR 
3833.2-1  (c),  the  owner  of  an  unpatented  mining  claim 
located  on  Federal  lands  after  Oct.  21,  1976,  must  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  in  which  such  claim  was  located,  file  in 
the  proper  BLM  office  evidence  of  annual  assessment 
work  performed  during  the  previous  assessment  year  or 
a  notice  of  intention  to  hold  the  mining  claim,  or  the 
claim  must  be  presumed  abandoned  and  void. 

§anta_Monica_.HosD_ital  Medical  Center  Foundation , 
51  IELA  194~(Eec.  5~    1980) 

Slen_Gould,  52  IBLA  305  (Feb.  10,  1981) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

Kerrj_and_Inarid_ Douglas,  53  IBLA  18  (Feb.  26,  1981) 

Thomas  Williams,  56  IBLA  55  (July  10,  1981) 

iU^-ili-Genaer ,  59  IBLA  199  (Oct.  27,  1981) 

All_ Miner als_CorEi«  6°  IE1*  85  (Nov.  19,  1981) 

»est_Fork_Mijiina_Co.  ,  60  IBLA  370  (Dec.  22,  1981) 

Samantha_ Bowman ,  61  IELA  20  (Dec.  29,  1981) 

M§£53n_liitl«  fcl  IBLA  113  (Jan.  6,  1982) 


Pursuant  to  43  CFR  3833.2-l(a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of 
each  calendar  year  following  the  calendar  year  of 
the  recording,  whichever  date  is  sooner,  evidence  of 
annual  assessment  work  performed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim  or  the  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  «  1744(c)  (1976), 
and  43  CFR  3833.4.   The  fact  that  the  Post  Office  may 
have  assured  the  claimant  that  the  documents  would 
reach  the  New  Mexico  State  Office  by  Dec.  30,  1980, 
will  not  excuse  late  filing. 

JasJS-ili-Jfheatlex,    55    IBLA    145     (June    8,    1981) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

ASSESSMENT  WORK — Continued 

The  failure  of  a  holder  of  a  aillsite  claim  which 
has  been  properly  recorded  under  "43  U.S.C.  *  17«1(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  aillsite  is  a  curable  defect  and  the  millsite  nay 
not  be  deemed  to  have  been  abandoned  absent  a  failure 
to  comply  with  a  notice  of  deficiency. 

Feldslite  Corporation  of  America.  56  IBLA  78  (July  15, 
1981)  "  88  I.D.  643 

Hrs  .._0 1  is_Teaf  or  d ,  56  IBLA  367  (Aug.  3,  1981) 

Dave_H.s._ Newman,  57  IBLA  23  (Aug.  6,  Ii981) 

ME3£§_:2i_J<2i§§.  57  IBLA  15^  (Aug.  25,  1981) 

N§lson_C.._8arry.,  57  IBLA  268  (Aug.  31,  1981) 

Kei t h_Ri_p_lH ar a ,  58  IBLA  59  (Sept.  21,  1981) 

l£SZ_Cr e ws_e t_a  1.. ,  59  IBLA  257  (Oct.  29,  1981) 

Slai.Minina^Oj.,  62  IBLA  166  (Mar.  8,  1982) 


FEDER^_L^D_POLICY_AND_MANAGEMENT_ACT_OF__1976 — Continued 

ASSESSMENT  WORK — Continued 

both  the  Federal  Land  Policy  and  Management  Act  of  1976, 
and  the  regulations  in  U3  CFR  Subpart  3833. 

Siiica_Sa nd_C or£ . ,  57  IBLA  76  (Aug.  21,  1981) 


Where,  on  or  before  Oct.  22,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  for  a  claim  located 
prior  to  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  but  such  assessment  work  was  not 
performed  in  the  assessment  year  preceding  the  filing, 
the  claimant  has  complied  with  the  statutory  require- 
ments and  should  be  afforded  an  additional  opportunity 
to  comply  with  the  regulatory  requirements  prior  to 
a  finding  of  abandonment. 

Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
L.e . ,  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 

Jac^_J3££ail5?J  •    58  IBLA  239  (Oct.  6,  1981) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
i.e. ,  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 

James_V._Joy.ce (On_Heconsi deration^,  56  IBLA  327 

(July  30,  1981) 

I<i_ert_Thorne,  58  IBLA  319  (Oct.  16,  1981) 

Edwin_Strie3eli_Marie_A^_C^Brien,  60  IBLA  232  (Dec.  U, 
1981) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  «3  U.S.C.  «  174U  (1976),  the  owner  of  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  shall 
file  in  the  proper  BLM  office  on  or  before  Oct.  22, 
1979,  and  on  or  before  Dec.  30  of  each  year  thereafter, 
evidence  of  annual  assessment  work  or  a  notice  of  inten- 
tion to  hold  the  mining  claim  or  the  mining  claim  shall 
be  declared  abandoned  and  void  pursuant  to  U3  CFR 
3833.1  (a)  . 

Samuel_Waldenbera,  59  IBLA  390  (Nov.  10,  1981) 


Where,  on  or  before  Oct.  22,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  for  a  claim  located 
prior  to  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  but  such  assessment  work  was  not 
performed  in  the  assessment  year  preceding  the  filing, 
the  claimant  has  complied  with  the  statutory  require- 
ments and  should  be  afforded  an  additional  opportunity 
to  comply  with  the  regulatory  requirements  prior  to 
a  finding  of  abandonment. 

ES£Ii_Li_Johnson_et_ali,  57  IBLA  20  (Aug.  6,  1981) 

£i§l_iy.exy. •  60  IBLA  159  (Nov.  2M,  1981) 


The  failure  of  a  holder  of  a  tunnel  site  claim 
which  has  been  properly  recorded  under  U3    U.S.C. 
$  17HH (b)  (1976)  to  file  an  annual  notice  of  intention 
to  hold  the  tunnel  site  is  a  curable  defect  and  the 
tunnel  site  may  not  be  deemed  to  have  been  abandoned 
absent  a  failure  to  comply  with  a  notice  of  deficiency. 

Robe_t____Wilson,  57  IBLA  U0  (Aug.  10,  1981) 

John-JL—lrickson,  57  IBLA  157  (Aug.  25,  1981) 

Heidelberg  Silver  Mining. Co. ,  Inc. .  58  IBLA  10 
(Sept.  16,  198l7~" 


Where  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  submits  copies  of  the  location 
notices  and  proof  of  labor  to  BLM  in  June  and  Aug.  1979, 
and  submits  another  proof  of  labor  to  BLM  in  Nov.  1980, 
it  has  satisfied  the  current  recording  requirements  of 


Sec.  31M  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  4  171414(a)   (1976),  requires 
owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  ELM  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a  mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.   The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLM  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLM  in  1977,  as  required  by  regulation 
at  43  CFR  3833.2-l(a),  is  properly  treated  as  a  curable 
deficiency  of  which  the  owner  is  entitled  to  notice  and 
an  opportunity  to  rectify  prior  to  a  decision  finding 
the  claim  abandoned  and  void. 

The  failure  of  a  holder  of  a  millsite  claim  which 
has  been  properly  recorded  under  U3  U.S.C.  $  17UU(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  millsite  is  a  curable  defect  and  the  millsite  may 
not  be  deemed  to  have  been  abandoned  absent  a  failure 
to  comply  with  a  notice  of  deficiency. 

Harvej_A._Clif ton_et_ali,  60  IBLA  29  (Nov.  16,  1981) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  files  proof  of  annual 
assessment  work  or  a  notice  of  intention  to  hold  the 
claim  in  calendar  year  1977,  the  owner  is  required  by 
the  terms  of  the  statute  to  file  proof  of  assessment 
work  within  each  calendar  year  (on  or  before  Dec.  30) 
thereafter. 

Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  and  recorded  with  BLM 
in  1977,  fails  to  file  an  affidavit  of  assessment  work 
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ASSESSflENT  WORK — Continued 

or  notice  of  intention  to  bold  the  claim  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  he  recorded  in  the  BLH  office,  i^e^.  ,  on 
or  after  Jan.  1,  and  on  or  before  Dec.  30,  1978,  the 
claim  is  properly  deemed  conclusively  abandoned  and 
void. 

Si_l;-  Baroid  Petroleum  Services,  60  IBLA  90  (Nov.  19, 
1981"" 


FEDERAL  LANE  POLICY  ASP  HANAGEHEST  ACT  OF  1976 — Continued 

ASSESSMENT  WORK — Continued 

at  43  CFF  3833.2-l(a),  is  properly  treated  as  a  curable 
deficiency  of  which  the  owner  is  entitled  to  notice  and 
an  opportunity  to  rectify  prior  to  a  decision  finding 
the  claim  abandoned  and  void. 

il§nrj_SeibelJl_Clara_Seibel,  63  IBLA  77  (Mar.  30,  1962) 

Jack.  L^Ket  tier,  68  IBLA  301  (Nov.  19,  1982) 


Sec.    314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  »  1744(a)  (1976),  requires 
owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  BLM  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a  mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.   The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLM  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLH  in  1977,  as  required  by  regulation 
at  43  CFR  3833.2-1  (a),  is  properly  treated  as  a  curable 
deficiency.   Where  the  claimant  has  submitted  this  evi- 
dence on  appeal,  he  has  cured  this  deficiency. 

Ned_Vi_Scottx_Jr. ,  61  IBLA  109  (Jan.  4,  19b2) 


While  res  judicata  and  collateral  estoppel  may  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  employed  where  the  effect 
would  be  to  impair  the  correctness  and  consistency  of 
the  Board's  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy.   Where  the  Board  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a  BLH  decision  for  invalidating  appellants' 
mining  claims  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants'  claims  from  a  subsequent  BLM 
decision  of  invalidity  grounded  on  a  correct  statement 
of  appellants'  violation  of  the  recording  laws. 

Nellie_McLauahlini_General  Electr ic_Co^,  bl  IBLA  347 
(Feb.  11,  1982) 


Proof  of  labor  or  notice  of  intention  to  hold 
a  mining  claim  must  be  filed  with  BLH  each  calendar 
year,  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 
The  requisite  filing  of  either  of  those  documents  for 
calendar  year  1980  was  not  accomplished  by  appellant's 
filing  a  labor  affidavit  in  Oct.  1979  for  the  1980 
assessment  year,  and  the  BLH  decision  declaring  the 
affected  mining  claims  abandoned  and  void  must  be 
affirmed.   The  failure  to  file  timely  those  documents 
is  not  curable  after  the  filing  deadline. 

IlieJSS°I!_£lacersi_Inc.,  63  IBLA  60  (Mar.  30,  1982) 


Sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  «  1744(a)  (1976),  requires 
owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  BLM  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a  mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.   The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLM  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLM  in  1977,  as  required  by  regulation 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
iiSi »  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 
Failure  to  file  within  the  calendar  year  properly 
results  in  a  mining  claim  being  declared  abandoned  and 
void. 

fiiea°n_Portland_Cement_Coi,  66  IBLA  204  (Aug.  13,  1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  the  claim 
applies,  such  filing  must  be  made  within  each  calendar 
year,  i.e.,  on  or  after  Jan.  2,  and  on  or  before 
Dec.  30. 

Ci_Gi_Rhinehart,  76  IBLA  228  (Oct.  17,  1983) 


where  a  decision  of  the  Board  affirming  a  deter- 
mination that  certain  mining  claims  were  abandoned  and 
void  is  reversed  on  appeal  and  the  case  is  remanded  to 
the  Board,  the  decision  of  the  Court  constitutes  the 
law  of  the  case  and  the  Board  will  vacate  its  prior 
decision  and  reinstate  the  mining  claims. 

2l§3°!!_l!°.EJ;li.2<J_Cement_Co_. (On_JudJ.c_ial_Remandl , 

84  IBLA  186  (Dec.  21,  1984) 


CALIFORNIA  DESERT  CONSERVATION  AREA 

Sec.  603(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  directs  the  Secretary  to  review  those 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201(a)  as  having  wilderness 
characteristics  described  in  the  Wilderness  Act  of 
Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 
nonsuitabili t y  of  each  such  area  or  island  for  preser- 
vation as  wilderness.   BLM's  practice  of  designating 
lands  occupied  by  roads  or  other  intrusions  as  nonwil- 
derness  corridors  (cherr ystems) ,  thereby  excluding  such 
lands  from  wilderness  review  and  permitting  adjacent 
lands,  otherwise  possessing  wilderness  characteristics, 
to  be  studied  for  their  uses,  values,  and  resources,  is 
not  an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

Where  the  record  evidences  BLM's  first-hand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  great 
deference. 

Na  t  io  naj_0u  t  d^pj:_C^a  li  t  io  n ,  59  IBLA  291  (Cct.  30,  1981) 
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CALIFORNIA  DESERT  CONSERVATION  AREA — Continued 

The  language  of  sec.  601(f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1781(f) 
(1982) ,  was  intended  by  Congress  to  have  application  to 
patents  issued  to  mining  claims  perfected  after  passage 
of  the  Act.   A  patent  to  a  mining  claim  which  had  been 
perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language  contemplated 
by  sec.  601  (f)  . 

Effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a  statute.   Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  «  1781(f)   (1982), 
to  mineral  patent  must  be  made  in  a  Banner  which 
recognizes  valid  existing  rights  of  a  mineral  claimant 
at  the  time  of  passage  of  the  Act. 

Califor_nia_Portland_Cement_CorEi,  83  IBLA  11 
7sept.  18,  1981) 


FJDER^_L^^POLICY_AN^MANAGEMENT_ACT_CF_J976 — Continued 

CORRECTION  OF  CONVEYANCE  DOCUMENTS — Continued 

conveyance  to  a  Native  corporation  is  subject  to  that 
right-of-way,  and  where  the  conveyance  does  not  reflect 
that  fact,  the  Secretary  may  act  to  correct  that  error. 

M5bl£_ Eee_ Se a foods^Jnc. ,  65  IBLA  391  (July  23,  1982) 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior  has 
discretionary  authority  to  correct  an  error  in  a  con- 
veyance document  when  the  error  is  clearly  established 
and  equitable  considerations  dictate  that  relief  be 
granted.   BLM's  rejection  of  an  application  to  amend  a 
homestead  patent  to  include  additional  acreage  will  be 
affirmed  where  the  record  does  not  support  a  finding 
that  the  original  patentees  had  entered  those  lands,  nor 
was  there  ever  any  intent  to  enter  such  lands  as  part  of 
the  original  homestead  entry. 

Elmer_L ._ Lo we ,  80  IBLA  101  (Apr.  3,  1984) 


CONVEYANCES 

Where  evidence  is  persuasive  that  certain  land  was 
included  in  a  homestead  patent  as  the  consequence  of  an 
error  in  description,  and  other  land  was  settled,  im- 
proved and  occupied  for  several  decades  thereafter,  an 
application  to  reform  the  patent  will  be  allowed  where 
the  concerned  administrative  agencies  do  not  object, 
the  Government's  interests  are  not  unduly  prejudiced, 
no  third  party's  rights  are  affected,  and  substantial 
equities  of  the  applicant  will  thereby  be  preserved. 


Han t le_Ra nch_Cor£.. ,  47  IBLA  17  (Apr.  11,  1980) 

87  I.D. 
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The  Federal  Land  Policy  and  Management  Act  of  1976 
did  not  repeal  the  Act  of  July  6,  1960.   Therefore,  the 
provisions  of  the  former  do  not  provide  authority  to 
grant  a  disclaimer  where  doing  so  is  contrary  to  the 
provisions  of  the  latter.   Further,  the  Federal  Land 
Policy  and  Management  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  to  issuing  a  disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  of 
the  affected  lands  within  a  national  forest,  expresses 
strong  opposition  to  issuing  a  disclaimer,  BLM's 
refusal  to  exercise  the  discretionary  authority  to  do 
so  is  proper. 

MiJljl.C2iiJ!!£i.  75  IBLi  388  (Sept.  2,  1983) 


CORRECTION  OF  CONVEYANCE  DOCUMENTS 

Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior 
has  discretionary  authority  to  correct  an  error  in  a 
conveyance  document  when  the  error  is  clearly  estab- 
lished and  equitable  considerations  dictate  that 
relief  be  granted.   BLM's  rejection  of  an  application 
to  amend  a  homestead  patent  to  change  the  legal  des- 
cription of  the  land  patented  will  be  affirmed  where 
the  record  does  not  support  a  finding  that  the  entryman 
erred  in  describing  the  lands  he  had  entered. 


Ben_Ri_Wil li ams ,  57  IBLA  8  (Aug.  5.  1981) 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  *  1746  (1976),  the 
Secretary  of  the  Interior  has  discretionary  authority 
to  correct  an  error  in  a  conveyance  document  when  the 
error  is  clearly  established  and  equitable  considera- 
tions dictate  that  relief  be  granted.   Where  a  company 
establishes  that  it  acquired  a  right-of-way  pursuant  to 
the  Act  of  July  26,  1866,  prior  to  the  repeal  of  the 
right-of-way  provisions  of  that  Act  by  the  Federal  Land 
Policy  and  Management  Act  of  1976,  a  subsequent  interim 


Sec.  316  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  13  U.S.C.  «  1746  (1982),  provides  that  the 
Secretary  may  make  corrections  of  errors  in  any  docu- 
ment of  conveyance  previously  issued  by  the  Federal 
Government  to  dispose  of  public  lands.   "Error"  is 
defined  in  13  CFR  1865.0-5(b)  as  "the  inclusion  of 
erroneous  »  *  *  reservations  *  *  *  in  their  entirety  or 
in  part,  in  a  patent  or  document  of  conveyance  as  a 
result  of  factual  error.   This  term  is  limited  to  mis- 
takes of  fact  and  not  of  law." 

Applications  for  correction  of  patents  are  prop- 
erly denied  where  the  applicant  is  seeking  to  have  coal 
rights  transferred  to  it  which  were  reserved  in  patents 
pursuant  to  the  Act  of  Mar.  3,  1909,  30  U.S.C.  «  81 
(1982),  or  the  Act  of  June  22,  1910,  30  U.S.C.  ft  83-85 
(1982).   Such  reservations  were  not  a  product  of  mis- 
take or  error.   The  Department  of  the  Interior  was 
required  by  those  Acts  to  include  the  reservations. 

Walter_S_Mar. jaret_Bales_Mineral_Trust ,  84  IELA  29 
(Nov.  27,  19847 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  «  1746  (1982),  the 
Secretary  has  authority  to  correct  error  in  a  con- 
veyance document  disposing  of  public  land.   Where  the 
party  seeking  reformation  is  not  the  holder  of  the 
patent,  the  provision  may  not  be  applied  without 
consent  and  surrender  of  the  patent  document  by  the 
patentee. 

Rosander_Minina_Coi,  84  IBLA  60  (Nov.  30,  1984) 


DISCLAIMERS  OF  INTEREST 

While  the  Bureau  of  Land  Management  may  suspend 
action  on  applications  for  recordable  disclaimers  of 
interest  filed  pursuant  to  sec.  315  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  *  1745 
(1976),  where  no  implementing  regulations  have  been 
issued  and  where  there  is  no  contrary  policy  directive, 
an  application  may  be  properly  rejected  where  the  stat- 
utory criteria  have  not  been  met. 

Edwa r d_C^_ Mil ler ,  56  IBLA  388  (Aug.  3,  1981) 
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DISCLAIMERS  OF  INTEREST — Continued 

The  Federal  Land  Policy  and  Management  Act  of  1976 
did  not  repeal  the  Act  of  July  6,  1960.   Therefore,  the 
provisions  of  the  former  do  not  provide  authority  to 
grant  a  disclaimer  where  doing  so  is  contrary  to  the 
provisions  of  the  latter.   Further,  the  Federal  Land 
Policy  and  Management  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  to  issuing  a  disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  of 
the  affected  lands  within  a  national  forest,  expresses 
strong  opposition  to  issuing  a  disclaimer,  BLM's 
refusal  to  exercise  the  discretionary  authority  to  do 
so  is  proper. 

Soda  Flat  Co,.  Inc.,  75  IBLA  388  (Sept.  2,  1983) 


EXCHANGES 

State  exchange  applications  pending  on  Oct.  21, 
1976,  may  be  processed  under  sec.  8(c)  of  the  Taylor 
Grazing  Act,  43  U.S.C.  «  315g  (c)  (1970),  only  if  the 
state  had  complied  with  all  the  requirements  necessary 
to  vest  rights  to  the  exchange  in  the  state;  all  other 
applications  must  be  processed  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976. 

A  protest  against  approval  of  a  state  exchange 
application  is  properly  dismissed  where  the  exchange 
is  shown  to  be  in  the  public  interest  under  sec.  206 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
and  it  is  immaterial  that  the  protestants  may  be  per- 
mittees or  licensees  of  the  selected  lands  whose  graz- 
ing privileges  would  have  been  lost  upon  completion 
of  the  exchange,  in  that  neither  a  licensee  nor  a  per- 
mittee has  a  vested  right  in  the  land  covered  by  the 
license  or  permit  and  such  land  is  available  for  selec- 
tion by  a  state. 


Bryner  Hood,  52  IBLA  156  (Jan.  21,  1981) 


88  I.D.  232 


State  exchange  applications  pending  en  Oct.  21, 
1976,  may  be  processed  under  sec.  8(c)  of  the  Taylor 
Grazing  Act,  43  U.S.C.  <,  315g  (c)  (1970),  only  if  the 
state  had  complied  with  all  the  requirements  necessary 
to  vest  rights  to  the  exchange  in  the  state;  all  other 
applications  must  be  processed  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976. 

A  state  exchange  application  being  processed  under 
sec.  206  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  does  not  segregate  the  selected  public  lands 
from  the  operation  of  the  mineral  leasing  laws.   43  CFR 
2201.1  (b)  . 

Dale.E.  Armstrong,  53  IBLA  153  (Mar.  12,  1981) 


An  exchange  application  being  processed  under 
sec.  206  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  does  not  segregate  the  selected  public  lands 
from  the  operation  of  the  mineral  leasing  laws.   U3  CFR 
2201.1  (b)  . 

L§S2_i£sr ich ,  63  IBLA  192  (Apr.  8,  1982) 


A  protest  against  approval  of  a  proposed  land 
exchange,  pursuant  to  sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1716 
(1976) ,  is  properly  dismissed  where  the  protestant  has 
not  established  that  BLM  did  not  adequately  consider 
the  public  interest  or  that  the  lands  exchanged  are  not 
of  equal  value. 

Fi_Fi_HontOia,  70  IBLA  93  (Jan.  11,  1983) 

§§»Sa_Star_Ranchx_Inci,  78  IBLA  366  (Jan.  30,  1984) 


EXCHANGES — Continued 

A  decision  rejecting  an  oil  and  gas  lease  offer 
will  be  affirmed  where  the  lands  described  have  been 
reconveyed  to  the  United  States  in  a  land  exchange  to 
be  administered  by  the  Bureau  of  Land  Management  but 
the  lands  have  not  been  opened  to  mineral  leasing  by  < 
order  noted  on  the  public  land  records. 

Tom  Notestine,  73  IBLA  320  (June  7,  1983) 


An  application  for  an  exchange  of  land  pursuant  to 
sec.  206  of  FLPMA  requires  first  a  determination  that 
the  public  interest  will  be  well  served  by  the  exchange 
and,  second,  that  the  total  value  of  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  by  more 
than  25  percent.   Where,  during  the  pendency  of  an 
appeal  from  the  rejection  of  a  proposal  to  exchange  oil 
shale  lands,  certain  economic  events  occur  which  both 
diminish  the  advantage  of  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  on  the 
previous  evaluations  of  the  two  properties. 

liESliSI-Sli-S0-: (Appellant)  ,  Cleveland-Cliffs  Iron 

Co.,  S, Sohio. Shale  Oil  Co.  (Intervenors) .  78  IBLA  68 
(Dec.  16,  1983)" 


while  there  is  no  Departmental  policy  absolutely 
forbidding  multiparty  exchanges  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  D.S.C.  t  1716  (1976)  ,  no  such  exchange  can  be 
approved  unless  the  land  ultimately  acquired  by  the 
United  States  benefits  a  Federal  natural  resource  man- 
agement program. 

The  fact  that  land  sought  in  a  private  exchange  is 
within  a  known  geothermal  resource  area  and  is  actually 
under  lease  is  normally  sufficient  to  support  a  finding 
that  the  land  sought  by  the  private  party  is  more  val- 
uable for  public  purposes  than  the  land  which  is  being 
exchanged. 

Harrj_N;._ Bailey,  79  IBLA  362  (Mar.  23,  1984) 


Where  a  national  conservation  organization  chal- 
lenges a  Bureau  of  Land  Management  determination  to 
proceed  with  a  private  exchange,  that  organization 
satisfies  the  requirements  of  43  CFR  4.410  by  estab- 
lishing that  it  is  a  "party  to  a  case"  and  that  it  is 
adversely  affected  because  its  membership  uses  the 
public  land  in  question. 

Denial  of  a  protest  of  a  determination  to  proceed 
with  a  private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  to  support 
an  informed  judgment. 

where  the  record  shows  that  missing  information 
is  material  to  an  agency  decision  on  a  private  land 
exchange,  it  must  be  gathered  and  included  in  an  envi- 
ronmental assessment.   Only  where  the  costs  of  obtain- 
ing the  information  are  exorbitant  or  the  means  of 
obtaining  it  are  beyond  the  state  of  the  art  must  the 
agency  weigh  the  need  for  the  action  against  the  risk 
and  severity  of  possible  adverse  impacts  of  proceeding 
in  the  face  of  uncertainty.   And  only  in  the  case  of  a 
determination  to  proceed  in  the  face  of  uncertainty 
must  a  worst  case  analysis  be  conducted  in  accordance 
with  40  CFR  1502.22. 


Nat ional_Wildlife_ Federation,  82  IBLA  303  (Sept. 
1984) 


5, 
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Where  two  preference  right  applicants  file  con- 
flicting applications  for  a  grazing  lease,  sec.  102(c) 
of  the  Federal  Land  Policy  and  Management  Act,  43  O.S.C. 
4  1752(c)   (1976),  mandates  issuance  of  the  new  lease  to 
the  holder  of  the  expiring  lease  provided  that  the 
holder  of  the  expiring  lease  maintains  his  or  her  pre- 
ference right  qualifications  and  is  otherwise  in  con- 
formance with  the  applicable  rules  and  regulations. 
However,  where  43  U.S.C.  «  1752(c)   (1976)  is  not 
applicable,  allocation  of  grazing  privileges  pursuant 
to  43  CFH  4110.5  is  proper. 

Bureau  of  Land  Management  v.  Alfredo  R.  Haez.  67  IBLA 
89  (Sept.  13,  1982) 


While  the  Board  of  Land  Appeals  will  give 
"considerable  deference"  to  Bureau  of  Land  Management 
designations  of  Wilderness  Study  Areas  if  thorough  in- 
vestigation underlies  the  Bureau's  decision,  where  an 
appellant  can  specifically  and  convincingly  show  that 
there  is  sufficient  reason  to  change  the  Bureau's  deci- 
sion, the  Board  must  resolve  the  issue  in  favor  of 
appellant.   Such  is  the  case  where  appellant  has  con- 
vinced the  Eoard  that  the  designated  wilderness  Study 
Area  is  not  "wilderness,"  as  that  term  is  described 
in  16  U.S.C.  «  1131(c)  (1976),  by  submitting  detailed 
maps  and  photographs  showing  the  adverse  impact  of 
appellant's  open-pit  mining  operation  on  the  area. 

Dnion-Sil-Co^ ,  56  IBLA  206  (July  22,  1981) 


A  decision  by  BLH  reducing  authorized  livestock 
grazing  use  pursuant  to  13  CFR  4110.3-2(b)  in  order 
to  facilitate  achieving  multiple-use  management  objec- 
tives, viz. ,  allocating  available  forage  to  a  competing 
antelope  herd  in  the  interest  of  promoting  hunting  and 
future  transplanting,  will  not  be  disturbed  absent  sub- 
stantial evidence  showing  that  the  decision  is  improper. 

Charles  Blackburn_et_al. ,  80  IBLA  «2  (Mar.  28,  1984) 


HEARINGS 

Mining  claimants  who  have  not  complied  with  the 
recordation  requirements  of  sec.  310  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  have  no  due 
process  right  to  an  evidentiary  hearing  before  the 
Department  of  the  Interior  to  show  that  their  actual 
intent  not  to  abandon  rebuts  that  section's  conclusive 
presumption  of  abandonment,  since  the  Department  is 
duty-bound  to  enforce  the  conclusiveness  of  the 
statute's  presumption  whenever  noncompliance  has 
occurred,  and  any  such  hearing  would  be  valueless. 

John_Murphji_Walter_C._Henderson,  58  IBLA  75  (Sept.  22, 
198lP 


INVENTORY  AND  IDENTIFICATION 

Sec.  603(a)  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1782(a)   (1976),  man- 
dates review  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  more  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  U.S.C.  »  1711(a)   (1976), 
as  having  wilderness  characteristics  described  in 
sec.  2(c)  of  the  Wilderness  Act,  43  U.S.C.  t,    1131(c) 
(1976)  . 

Even  if  a  720-acre  nonisland  area  of  public  land 
were  considered  as  exhibiting  the  wilderness  character- 
istics of  size,  iiSi,  of  sufficient  size  as  to  make 
practicable  its  preservation  and  use  in  an  unimpaired 
condition,  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1782(a)   (1976), 
would  not  require  review  by  the  Secretary  because  such 
a  parcel  contains  less  than  5,000  acres. 

Where  the  Bureau  of  Land  Management's  final 
initial  inventory  decision  states  that  certain  public 
land  is  eliminated  from  wilderness  review  in  that  it 
obviously  lacks  wilderness  characteristics  because  it 
is  too  small  to  make  practicable  its  preservation  and 
use  in  an  unimpaired  condition,  that  decision  wilj.  be 
affirmed  in  the  absence  of  sufficient  reasons  to  change 
the  result. 

Save_the_Glades_Committee,  51  IBLA  215  (Apr.  23,    1981) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the 
subject  of  determination  during  the  inventory  process 
of  the  wilderness  program;  the  effect  of  future  or 
potential  activities  is  properly  analyzed  in  the  study 
phase. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Union  Oil  Co, (On  Reconsideration) .  58  IBLA  166 

(Sept.  28,  198l7~~ 


While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  13  U.S.C.  s  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

The  nonimpairment  mandate  of  sec.  603(c), 
43  U.S.C.  «  1782(c)   (1976),  is  therefore  not  applicable 
to  those  areas  of  less  than  5,000  acres.   However,  such 
areas  may  be  managed  under  the  general  management 
authority  of  sec.  302,  43  U.S.C.  »  1732  (1976),  in  a 
manner  consistent  with  wilderness  objectives,  and  such 
areas  may  also  be  recommended  for  wilderness  designa- 
tion. 

Tri;  Count  I  Cattlemen's  Ass'n,  Idaho  Cattlemen's  f.ss'n. 
60  IELA  305  (DecT  19~,    1981) 


While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  »  1782(a) 
(1976) ,  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.   However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  «  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

where,  in  assessing  the  wilderness  characteristics 
of  a  unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Management  determines  only  that  the  unit  in  con- 
junction with  adjacent  Forest  Service  land  possesses  a 
certain  wilderness  characteristic,  the  method  of 
assessment  is  improper.   The  Bureau  is  required  to 
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assess  whether  the  unit  itself  has  the  requisite  charac- 
teristic. 

Don_Coo£S_e t_aU ,  61  IBLA  300  (Feb.  3,  1982) 


Where,  in  assessing  the  wilderness  characteristics 
of  a  unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Hangagement  determines  that  a  unit  possesses  a 
certain  wilderness  characteristic  only  in  conjunction 
with  contiguous  lands  administered  by  agencies  other 
than  BLH,  the  method  of  assessment  is  improper.   BLH  is 
required  to  assess  whether  the  unit  itself  has  the 
requisite  characteristic. 

While  the  Bureau  of  Land  Hanagement  Bay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
■ay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  ft  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.   However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  ft  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

St  a  t  e_of  _Ne  v  ada_et  _a  1 .. ,  62  IBLA  153  (Bar.  5,  1982) 


Sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  4 3  O.S.C.  «  1782(a)   (1976), 
mandates  review  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  more  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  U.S.C.  ft  1711(a)  (1976),  as 
having  wilderness  characteristics  described  in  sec.  2(c) 
of  the  Wilderness  Act,  U3  U.S.C.  ft  1131(c)   (1976). 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

John-iU-Bla ck_et _aK. ,  63  IBLA  165  (Apr.  6,  1982) 


While  the  Bureau  of  Land  Hanagement  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603  (a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  «  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

ISI2_£°HB£2_!2<ird_of_Sup_ervisors,  63  IBLA  321  (Apr.  27, 
1982) 

The_Wilderness_Societi_et_al. ,  66  IBLA  287  (Aug.  19, 
1982) 

§2.uare_Butte_Gra2ing_Ass2.n,  67  IBLA  25  (Sept.  7, 
1982) 


While  the  Bureau  of  Land  Hanagement  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  ft  1782(a) 
(1976) ,  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  nf     n-~  -..«■■•  J 


FEDERAL  LAHC , POLICY. AND  HABASEHEBT  ACT  OF  1976 — Continued 

INVENTORY  AND  IDENTIFICATION — Continued 

be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  ft  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

AsarSOx-lESii.e^aK,  64  IBLA  50  (Hay  6,  1982) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Ken neco t t_Cor p_.  ,  66  IBLA  249  (Aug.  17,  1982) 


Where  the  wilderness  inventory  discloses  an  area 
to  be  affected  primarily  by  the  forces  of  nature  with 
the  imprint  of  man's  work  substantially  unnot icea tie, 
the  presence  of  minor  intrusions  which  are  substan- 
tially unnoticeable  will  not  preclude  designation  as  a 
wilderness  study  area. 

A  decision  to  draw  the  boundary  of  a  wilderness 
study  area  along  the  edge  of  an  imprint  of  man  will  be 
affirmed  in  the  absence  of  a  showing  that  the  adjacent 
imprint  so  impinges  upon  lands  within  the  wilderness 
study  area  as  to  deprive  them  of  wilderness  character- 
istics. 

Owyhee  Cattlemen's  Ass'n,  Idaho  Board  of  Land  Comm'rs. 
Idaho_Cattlemen^s_AssJ.n,  71  IELA~4  (Feb.  10,  198  3)" 


The  proper  scope  of  the  wilderness  inventory  con- 
ducted under  sees.  201  and  603  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  ftft  1711, 
1782  (1976),  involves  a  determination  of  whether  the 
land  inventoried  is  possessed  of  the  wilderness 
characteristics  defined  by  Congress  so  as  to  require 
designation  as  a  wilderness  study  area.   The  question 
of  the  suitability  of  a  tract  of  land  within  a  wilder- 
ness study  area  for  designation  as  wilderness,  as 
contrasted  with  devotion  of  the  land  to  other  purposes, 
is  properly  considered  during  the  subsequent  study 
phase  of  the  wilderness  review  process. 

James  Stewart  Co..  71  IBLA  100  (Feb.  24,  1983) 


An  appellant  requesting  this  Board  to  reverse  a 
Bureau  of  Land  Hanagement  decision  including  lands  in  a 
wilderness  study  area  must  show  that  the  decision  was 
based  either  on  a  clear  error  of  law  or  a  demonstrable 
error  of  fact,  or  the  decision  will  be  affirmed. 

i§£§_firosix_Inc.,  73  IBLA  192  (Hay  26,  1983) 


ELH  may  properly  eliminate  areas  of  the  public 
lands  of  less  than  5,000  acres  from  further  considera- 
tion as  wilderness  study  areas  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1782(a)  (1976),  because  that  section  only 
mandates  review  of  roadless  areas  of  5, COO  acres  cr 
more  and  roadless  islands  of  the  public  lands. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a  wilderness  study  area  under  sec.  603  (a)  of 
the  Federal  Land  Policy  and  Hanagement  Act  ot  1976, 
43  U.S.C.  ft  1782(a)   (1976),  BLH  may  not  compare  a  unit 
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FEDERAL  LAND  POLICY  AND  HANAGEHENT  ACT  OF  1 9?6--Continued 

INVENTORY  AND  IDENTIFICATION — Continued 

with  other  units  but  Bay  compare  it  with  other  areas  in 
a  particular  region,  on  the  basis  of  topographic, 
vegetative,  and  other  features. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a  wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
<*3  O.S.C.  *  1782(a)   (1976),  BLH  «ay  properly  consider 
the  configuration  of  the  unit  in  assessing  opportuni- 
ties for  solitude  or  primitive,  unconfined  recreation. 

Sierra  Club  -.Rocky  Mountain . Chapter  et  al.,  75  IBLA 
220  (Aug.  23,  1983) 


FEDERAL  LAND  POLICY  AND  HANAGEHBNT  ACT  0F_1976 — Continued 

LAND  OSE  PLANNING — Continued 

BLH  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  to  appeal  to 
the  Board  of  Land  Appeals.   Likewise,  BLH's  dismissal 
of  a  protest  against  a  resource  management  plan  is  not 
appealable  to  the  Board.   In  each  instance,  other  pro- 
visions for  agency  review  have  been  made  by  regulations. 

0re3on_Natural  Resources  Council.  78  IBLA  124  (Cec.  27, 
1983) 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
■ust  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Iiia£i_Mi_i!0i§i_FEe^  Huff x_Gerald_A._Strauss,  76  IBLA 
27  (Sept.  87  1983)"" 


Where  BLH  purportedly  has  appraised  the  property 
on  which  appellant  allegedly  has  an  occupancy  lease  is- 
sued pursuant  to  the  Federal  Land  Policy  and  Hanagenent 
Act  of  1976,  a 3  U.S.C.  «  1732  (1976),  and  appellant 
submits  evidence  which  raises  a  question  as  to  whether 
the  correct  property  was  appraised,  supported  by  a 
statement  from  an  independent  real  estate  appraiser, 
and  presents  other  data  which  challenges  the  validity 
of  the  appraisal,  the  State  Office  decision  will  be 
vacated  and  the  case  remanded  to  BLH  for  consideration 
of  whether  a  new  appraisal  is  warranted. 


while  the  Bureau  of  Land  Hanagement  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  D.S.C.  «  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

In  assessing  the  wilderness  characteristics  of  a 
unit  during  intensive  inventory,  BLH  must  consider 
whether  the  unit  itself  possesses  those  characteristics 
regardless  of  the  character  of  adjacent  areas  that  are 
not  public  lands. 

NA£h^el_H  ud  dies  t  on_e  t_al .. ,  76  IBLA  116  (Sept.  21,  1983) 


LAND  OSE  PLANNING 


JlS£s_Ti_Brown,  46  IBLA  265  (Har.  27,  1980) 


Where  the  current  fair  rental  value  of  a  small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hiatt_Lake_Homeowners_Ass.Ln,  18  IBLA  159  (June  9,  1980) 


Where  a  lessee  of  a  small  tract  lease  contends  the 
rental  set  by  the  Bureau  of  Land  Hanagement  is  too  high, 
the  burden  is  upon  her  to  prove  by  positive  and  substan- 
tial evidence  that  the  appraisal  is  in  error. 

Lu£iiie_Si_Hoernin3,  57  IBLA  74  (Aug.  20,  1981) 


where  appellant  disagrees  with  BLH's  decision  to 
designate  an  area  for  limited  use  by  off-road  vehicles 
and  seeks  to  have  his  judgment  substituted  for  that  of 
the  decisionmaker,  his  appeal  will  be  carefully  consid- 
ered, with  due  regard  for  the  public  interest.   However, 
where  the  responsibility  for  making  such  judgments  has 
been  exercised  by  an  officer  duly  delegated  the  author- 
ity to  do  so,  his  action  will  ordinarily  be  affirmed  in 
the  absence  of  a  showing  of  compelling  reasons  for 
modification  or  reversal. 

J2kH_Schandelmeier,  56  IBLA  284  (July  28,  1981) 


Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed because  a  rental  deficiency  is  not  timely  cured, 
the  Department  may  return  the  rental  pursuant  to 
sec.  30u  (c)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  U3  U.S.C.  4  1734(c)   (1976),  in  appropriate 
circumstances  where  the  lessee  has  derived  no  benefit 
from  possession  of  the  lease  and  there  are  no  other 
factors  militating  against  repayment. 

Arden_Ri_Grgverx_John_Ri  Schumacher,  7  3  IBLA  308 
(June  7,  1983) 


where  appellant  disagrees  with  BLH's  decision  to 
designate  an  area  as  permanently  closed  for  use  by 
off-road  vehicles  and  seeks  to  have  its  judgment  sub- 
stituted for  that  of  the  decisionmaker,  the  appeal  will 
be  carefully  considered,  with  due  regard  for  the  public 
interest.   However,  where  the  responsibility  for  making 
such  judgments  has  been  exercised  by  an  officer  duly 
delegated  the  authority  to  do  so,  his  action  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
compelling  reasons  for  modification  or  reversal. 


Hagic  Valley  Trail  Hachine  Ass'n,  Inc. 
(Aug.~31,  198l7 


57  IBLA  284 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  upon  a  determination,  supported  by  facts  of  record, 
that  leasing  would  not  be  in  the  public  interest 
because  it  is  incompatible  with  the  character  of  the 
land  which  is  being  considered  for  designation  as  an 
"outstanding  natural  area,"  under  43  CFR  2071.1(b)(1), 
or  an  area  of  critical  environmental  concern,  under 
sec.  103(a)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  U.S.C.  »  1702(a)   (1976). 

Lawrence_H._Wert,  75  IBLA  186  (Aug.  22,  1983) 
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OMITTED  LANDS 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  CF  197b — Continued 
PERMITS — Continued 


Pursuant  to  the  provisions  of  sec.  211  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
U3  U.S.C.  «  1721  (1976) ,  a  sale  of  o»itted  lands  to  an 
individual  is  only  authorized  where  the  lands  have  been 
occupied  and  developed  for  a  5-year  period  prior  to 
Jan.  1,  1975,  and  where  the  objectives  served  by  con- 
veyance outweigh  all  public  objectives  which  would  be 
served  by  retention  of  the  land  in  Federal  ownership. 

Auiust_6_Mar2_Sobotka,  79  IBLA  340  (Mar.  22,  1984) 


■  PERMITS 

The  effect  of  a  timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.   It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  BLM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

Failure  to  pay  the  annual  rental  for  a  special 
land  use  permit  constitutes  sufficient  ground  for  ter- 
mination of  the  use.   4 3  CFR  2920. 4  (a). 

East_Canion_Irriaation_Co.. ,  47  IELA  155  (May  6,  19b0) 


The  issuance  of  special  use  permits  is  discretion- 
ary, and  BLM  may  properly  reject  a  permit  application 
for  an  organized  off-road  motorcycle  race  where  the 
proposed  use  would  adversely  affect  critical  deer 
winter  range  and  would  be  inconsistent  with  the  objec- 
tives, responsibilities,  or  programs  for  the  management 
of  the  public  lands  involved. 

Cascade_Motorcicle_Club,  56  IBLA  134  (July  20,  1981) 


The  provisions  of  sec.  504(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  4 3  U.S.C.  $  1764(a) 
(1976) ,  do  not  authorize  the  issuance  of  temporary  use 
permits  absent  an  existing  right-of-way,  or  for  use  as 
a  communications  site  right-of-way. 

Dwjqht  L.  Zundel,  62  IBLA  81  (Feb.  25,  1982) 


An  applicant  for  a  special  recreation  use  permit 
for  river  rafting  will  be  considered  as  seeking  a 
"commercial  use"  of  the  river,  within  the  meaning  of 
U3  CFR  8372.0-5(a),  where  the  applicant  or  the  appli- 
cant's employee  makes  a  salary  from  or  for  services 
rendered  to  customers  or  participants  in  the  permitted 
activity. 

*iiderness^Challenjei_Inc. ,  64  IBLA  44  (May  6,  1982) 


Use  fees  for  special  recreation  use  permits  for 
competitive  use  in  areas  other  than  developed  recre- 
ational sites  are  calculated  pursuant  to  43  CFR 
8372.4(b)  (2).   This  section  provides  for  a  use  fee  of 
5  percent  of  the  gross  receipts  (with  certain  mini- 
muss)  .   However,  there  is  no  definition  of  the  term 
"gross  receipts"  in  the  pertinent  regulations  or 
enabling  legislation.   Therefore,  if  a  permittee 
appeals  from  a  determination  of  the  use  fee  owing  under 
a  special  recreation  use  permit,  the  permittee  must 
ordinarily  demonstrate  that:   (1)  The  fee  calculation 
contained  mathematical  errors  or  errors  with  respect  to 
the  amount,  in  fact,  received;  (2)  the  fee  calculation 
was  made  using  a  formula  which  differed  from  that 
specifically  agreed  upon  or  contained  in  the  permit;  or 
(3)  the  fee  calculation  was  not  the  same  as  had  been 
previously  applied  to  the  permit  and  the  permittee  had 
no  reason  to  believe  that  the  formula  would  not  be  the 
same. 

Score_ Inter  national,  78  IBLA  142  (Dec.  29,  1983) 


Where  sufficient  doubt  is  raised  about  the  method 
of  an  appraisal  of  fair  market  rental  value  for  a  resi- 
dential occupancy  permit,  the  case  may  te  remanded  for 
the  bureau  of  Land  Management  to  conduct  a  further 
appraisal  or  adjust  the  appraised  value. 

SliU * °D_I ££S£H <  83  I£LA  72  (Sept.  28,  1984) 


The  exercise  of  Secretarial  discretion  involved  in 
the  issuance  of  special  use  permits  includes  the 
authority  to  set  permit  conditions  and  establish 
penalties  for  violation  of  permit  conditions.   A 
temporary  suspension  of  a  permit  uposed  by  the 
authorized  officer  for  violations  of  permit  conditions 
is  found  to  te  proper  where  it  is  shown  the  permit 
holder  failed  to  make  required  reports  and  failed  to 
mark  boats  to  identify  the  permit  holder  as  required  by 
the  permit  conditions. 


Osprey  River  Trips,  Inc. 


13  IBLA  98  (Oct.  1,  1984) 


Collection  of  user  fee  pursuant  to  43  CFR  8372.4 
is  proper  where  the  commercial  user  was  obligated  to 
pay  a  fee  for  river  rafting  trips  conducted  in  a 
special  area  under  duly  promulgated  Departmental 
regulations  even  though  Bureau  of  Land  Management 
officials  have  not  collected  a  user  fee  from  noncom- 
mercial users  of  the  same  area. 

Rogue  River  Outfitters  Ass'n,  83  IBLA  151  (Oct.  10, 
1984) 


PLAN  CF  OPERATIONS 


The  issuance  of  special  use  permits  is  discre- 
tionary, and  BLM  may  accept  or  reject  a  permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, 
responsibilities,  or  programs  for  the  management  of  the 
public  lands  involved.   Where  a  duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
compelling  reasons  for  modification  or  reversal. 

l!iti2!lSl_PMblic_Lands_Task_Fgrcei_Nevada_Cutdoor 
S§c.r.£ati22_Al§IniA_I.nc..7~70  IBLA  214  (Jan.  24,  1983) 


BLM  may  properly  condition  the  approval  cf  a  plan 
of  operations  for  open  pit  mining  on  the  acceptance  of 
stipulations  designed  to  prevent  unnecessary  and  undue 
degradation  of  the  public  lands  where  such  stipulations 
are  reasonable  and  properly  reflect  considerations  of 
the  public  interest.   However,  where  the  language  of 
the  stipulations  does  not  accurately  reflect  the  intent 
of  the  parties  BLM  should  consider  language  modifica- 
tions to  answer  legitimate  concerns  of  the  operator  and 
incorporate  the  assurances  given  by  ELM. 

Cr§co_Minesx_Inci,  75  IBLA  278  (Aug.  26,  1983) 
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PLAN  OF  OPERATIONS — Continued 

Significant  alteration  and  enlargement  of  an 
existing  access  road  constructed  within  a  wilderness 
study  area  requires  approval  of  a  plan  of  operations. 

^iIiiaa_li_se^Hii!«  82  IBLA  i°5  (July  2a,  i98u> 


PUBLIC  PARTICIPATION 


FEDERAL_LANC_  FOLIC  I_  AND_M  ANAGEn|NT_ACT_0F_J97  6  —  Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

1979.   In  the  circumstances,  under  43  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 
1979,  which  is  after  the  cutoff  date  of  Oct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

SS»iJ2_P5cif ic_Coii_Inci,  46  I8LA  208  (Mar.  24 ,  1980) 


The  public  is  properly  included  in  formulation  of 
resource  and  land  management  plans  under  the  directive 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
bat  such  public  participation  is  not  mandatory  for 
the  discretionary  issuance  of  a  special  use  permit 
which  accords  with  the  prevailing  management  plan  for 
the  public  lands  involved. 

National  Public  Lands  Task  Force,  Nevada  Outdoor 
Recreatign_Ass2nJX_Inci,  70  IBLA  2i4"jan.  24,~19B3) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  HORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM 

Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4  1744(a)(2)   (1976),  if  an  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

JSiry._Cup.p_er,  45  IBLA  215  (Jan.  30,  1980) 


Where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  require 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a  mining  claim  is  recorded  for  future 
recordings,  a  claimant  fails  to  include  the  number  when 
he  files  a  notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

Bay._d____Ud_,  45  IBLA  389  (Feb.  13,  1980) 


L.  Leon  Jennings,  Mansfield  L.  Jennings,  Gilbert  M. 
JenniBas,  47~IELA~47_~(Apr.  14,  1980) 

J!i_I-_  fiuriant__No__Hulville__B._E___arn,  u7  IBLA  20E 
(May  13, "i960) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  ELM  office  on  or  before  Cct.  22,  1979,  or  en  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a  notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  or 
notice  of  intention  to  hold  mining  claims  must  result 
in  a  conclusive  finding  that  the  mining  claim  has  been 
abandoned  and  is  void. 

2i_iU-«2.D*.  47  IBLA  213  (Bay  13,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.   Recordation  is  effected  by  filing 
a  copy  of  the  location  notice  or  certificate  with  the 
proper  BLM  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a  conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

H__L__Smith,  46  IBLA  62  (Feb.  22,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Cct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

Charles_P__Seel,  47  IBLA  229  (May  13,  1980) 


43  CFR  3833.1-2(d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLM  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Cct.  21,  1976,  files  a  copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  43  CFR  3833.2-1  (a)  to  file  proof  of  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A  mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM--Contin ued 

alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a  record  copy 
to  claimant,  as  a  claimant  is  permitted  under  43  CFR 
3833.2-2  (a)  to  satisfy  the  Federal  filing  requirements 
by  submitting  a  duplicate  of  the  assessment  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

M§iEi_Ji_£!!iIii£§»  u7  IBLS  252  <"ay  13»  198°) 


43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  BLM  for  recordation  on  Oct.  18,  1979,  and  the 
filing  tee  therefor  is  not  paid  to  BLM  until  Feb.  25, 
1980,  the  recordation  date  of  the  notices  of  location 
is  Feb.  25,  1980.   In  the  circumstances,  under  43  CFR 
3833.1-2  appellant's  filing  was  not  completed  until 
Feb.  25,  1980,  which  is  after  the  cutoff  date  of 
Oct.  22,  1979,  for  mining  claims  located  prior  to 
Oct.  21,  1976,  and  the  mining  claims  must  be  deemed 
abandoned  and  void. 

Cecil_Vi_Cliftordx_Jri,  4  7  IBLA  262  (May  13,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  22,    1979,  and  the 
service  tee  therefor  is  not  paid  to  BLM  until  Nov.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 

t2ial_2ge_Griajs,  47  IBLA  293  (May  15,  1980) 


43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  no- 
tices ot  location  of  mining  claims,  were  submitted  to 
BLM  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  BLM  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

Y.i£3i£i£_Ed  wards,  47  IBLA  301  (May  19,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 


FEDERAL_LAJ)D_EOLICY_AND_MANAGEMENT_ACT_CF_J976 — Continued 

RECORDATION  OF  AFFIDAVIT  CF  ASSESSMENT  WORK  OR  NC1ICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  must  record  the  location  en  or 
before  Oct.  22,  1979.   Recordation  is  effected  ty  fil- 
ing a  copy  of  the  location  notice  or  certificate  with 
the  proper  ELM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  BLM  in  the 
calendar  year  1977,  must  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  ELK  and 
failure  to  cemply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a  conclusive 
finding  that  the  claim  has  been  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2  (d),  until  May  3, 
1978,  recordation  of  the  claims  is  effective  as  of 
May  3,  1978,  and  the  claimants  are  not  required  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 
1979. 

Wi_Verne  Ki^ht^  Eva_Hi_Kig_ht ,  47  IBLA  351  (May  21, 
1980) 


Regulation  43  CFR  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  ty  a  service  fee.   This  is  a  man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   Therefore,  where  a  notice  of 
location  of  a  claim  or  site  is  submitted  to  ELM  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  net  paid  to  ELM  until  Mar.  10,  1980,  the  recordation 
date  of  the  notice  is  Mar.  10,  1980. 

J*iIb>!I_«ar ti  n ,  47  IBLA  370  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  had  until  Oct.  22,  1979,  to 
record  the  location  and  file  a  copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention 
to  hold.   Recordation  is  effected  by  filing  a  ccpy  of 
the  location  notice  or  certificate  with  the  proper  ELM 
office. 

Failure  to  comply  with  the  regulations  governing 
recordation  cf  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a  conclusive  find- 
ing that  the  mining  claim  has  been  abandoned  and  is 
void . 

f§E£ard_A._Schmid,  48  IBLA  48  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  ELM  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,    1979,  the  claim  is  properly  deemed  atandoned 
and  void. 

Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a  proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  previsions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

*Ii£e_E._Deetz,  48  IELA  59  (May  29,  1980) 


frank_Franich,  47  IBLA  332  (May  21,  19B0) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a  predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  required  by  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
»  1744  (1976)  and  43  CFR  3833.2-1  (c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

White_Star_Foundationx_Inc.,  48  IELA  96  (May  29,  1980) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  BLM  office 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

ig2e_Ci_Lep.p.er_et_al.,  48  IBLA  103  (May  29,  1980) 


Under  43  U.S.C.  4  1744  (1976)  and  13  CFR  3833.2-1, 
3833. 4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  or  before  Oct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  void. 

K en neth_Kj,_ Parker,  46  IBLA  129  (May  30,  1980) 

Centuri_XXI_Mininji_Inci,  19  IBLA  166  (July  30,  1980) 


A  claimant  who  has  located  a  mining  claim  in  April 
1975  and  thereafter  records  his  notice  of  location 
simultaneously  with  his  filing  of  evidence  of  assess- 
ment work  in  May  1978  has  satisfied  the  requirements 
of  43  CFR  3833.2-1  (a)  by  filing  evidence  of  assess- 
ment work  on  or  before  Dec.  30,  1979. 

l°bert_W._Perkin,  48  IBLA  209  (June  16,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
on  Federal  lands  on  or  before  Oct.  21,  1976,  shall  file 
in  the  proper  BLM  office  on  or  before  Oct.  22,  1979,  or 
on  or  before  Dec.  30  of  each  calendar  year  following 
the  calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim.   A  mining  claimant 
who  chooses  the  Postal  Service  as  his  means  of  delivery 
must  accept  the  responsibility  and  bear  the  conse- 
quences of  loss  or  untimely  delivery  of  his  filings. 

Edward_Pi_Mur£hi,  48  IBLA  211  (June  16,  1980) 


Under  43  CFR  3833.2-1  (a),  the  owner  of  an  unpa- 
tented mining  claim  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  each  calendar  year  following 
the  year  of  recordation  of  the  claim  with  BLM,  or  the 
claim  will  be  conclusively  deemed  to  have  been  aban- 
doned under  43  CFR  3833.4(a). 

Zi£_tor_DeLanae,  4B  IBLA  222     (June  16,  1980) 


FED E R A L_ L A  ND_ P OL I C Y_A N D_ M AN AG J M E N T_  A C T_ 0 F_ J  9 7 6 - -Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim.   Where  a  mining 
claim  is  located  on  Aug.  20,  1970,  and  recorded  with 
BLM  on  Nov.  14,  1978,  the  evidence  of  assessment  work 
must  be  filed  with  BLM  on  or  before  Oct.  22,  1979. 
where  evidence  of  assessment  work  is  not  filed,  the 
claim  is  conclusively  deemed  abandoned  and  void  pur- 
suant to  43  U.S.C.  %    1744(c)   (1976)  and  43  CFR 
3833.4  (a)  . 

A..  _  W.._  Jos  ue ,  48  IBLA  225  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  %    1744  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

iaai3_B.3S_iioj:£e_r/  48  IBLA  253  (June  26,  1980) 

Don_Chris_Ai_Cojne,  52  IBLA  1  (Jan.  5,  1981) 


The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  ELM  office  on  or  before  Oct.  22,  1979,  or  en  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  cf  notices  of  location  or  the  filing  of 
evidence  of  assessment  work  or  a  notice  of  intention  to 
hold  mining  claim  must  result  in  a  conclusive  finding 
that  the  mining  claim  has  been  abandoned  and  is  void. 

fi2llie_L._Glaab,  48  IELA  404  (July  11,  1980) 

5ax_Weiss,  49  IELA  332  (Aug.  25,  1980) 

>!ark_G._ Jo££S ,  49  IBLA  378  (Sept.  5,  1980) 


The  owner  of  an  unpatented  mining  claim  located  on 
Federal  lands  excluding  lands  within  a  unit  of  the 
National  Park  System,  but  including  lands  within  a 
national  monument  administered  by  the  United  States 
Fish  and  Wildlife  Service  or  the  United  States  Forest 
Service,  after  Oct.  21,  1976,  shall,  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar 
year  in  which  such  claim  was  located,  file  in  the  proper 
BLM  office  evidence  of  annual  assessment  work  performed 
during  the  previous  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim.   Where  the  claimant 
does  not  do  so,  the  claims  are  deemed  abandoned  and 
properly  declared  void. 


£22_an3_MEl_ii_C.l.a.r!S»  ^9  IBLA  11  (July  15,  1980) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAin — Continued 

The  owner  of  mining  claims  located  prior  to 
Oct.  21,  1976,  must  file  evidence  of  annual  assess- 
ment work  performed  on  the  claims  during  the  preced- 
ing assessment  year,  or,  where  appropriate,  notices 
of  intention  to  hold  the  claims,  no  later  than  on  or 
before  Oct.  22,  1979,  or  the  claims  are  properly 
declared  abandoned  and  void. 

"Preceding  assessment  year."   The  "preceding 
assessment  year"  is  the  assessment  year  most  recently 
completed.   Thus,  the  requirement  that  evidence  of 
annual  assessment  work  completed  during  the  "preceding 
assessment  year"  be  filed  on  or  before  Oct.  22,  1979, 
concerns  the  assessment  year  ending  at  noon  on  Sept.  1, 
i222- 

A  mining  claimant  may  file  a  notice  of  intention 
to  hold  its  mining  claims  in  lieu  of  evidence  of  annual 
assessment  work  performed  thereon  only  where  the  obli- 
gation to  perform  the  annual  assessment  work  has  been 
suspended  or  deferred  or  has  not  yet  accrued.   Where 
the  record  indicates  no  such  circumstances  and  shows 
to  the  contrary  that  the  claimant  was  required  to  and 
did  perform  this  work  in  the  preceding  assessment 
year,  filing  notices  of  intention  will  not  suffice. 

A  notice  of  intention  to  hold  a  group  of  mining 
claims  must  meet  the  requirements  set  out  at  43  CFR 
3833.2-3  (a),  and  must  include,  inter  alia,  a  clear 
statement  of  the  reason  why  the  annual  assessment  work 
was  not  performed.   This  requirement  is  impossible  of 
satisfaction  where  the  claimant  in  fact  did  the  assess- 
ment work. 

A  failure  to  file  evidence  of  annual  assessment 
work  for  the  preceding  assessment  year  is  not  excused 
by  U3  CFR  3833.4(b),  which  provides  that  a  filing  which 
complies  with  FLPHA  may  not  be  deemed  invalid  because 
of  its  failure  to  meet  the  requirements  of  other  laws. 

Aiaskamij^Co^,  49  IBLA  43  (July  21,  1980) 


IIEIRAL_LOE_F0LICY_ANp_MANAGEnENT_ACT_0F_J97  6 — Continued 

RECORDATICN  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TC  HOLD  MINING  CLAIM — Continued 

The  owner  of  an  unpatented  mining  claim  located  on 
Federal  lands  after  Oct.  21,  1976,  must,  on  or  tefore 
Dec.  30  of  each  calendar  year  following  the  calendar  year 
in  which  such  claim  was  located,  file  in  the  proper  ELM 
office  evidence  of  annual  assessment  work  performed  dur- 
in  the  previous  assessment  year  or  a  notice  of  intention 
to  hold  the  mining  claim.   Where  the  claimant  does  not 
do  so  the  claims  are  deemed  abandoned  and  properly 
declared  void. 


5i2hurn_Downei_t_Eu3ene_Ai_Cunnin3hai 
(Sept.  30,  1980)" 


50  IELA  212 


Where  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Oct.  22,  1979, 
deadline  for  so  doing,  tut  fails  to  file  evidence  of 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  properly 
declared  abandoned  and  void. 

Stanley._8ishO£,  50  IBLA  371  (Oct.  21,  1980) 

Joseph  V.  Dodge,  d. t. a. _ Rocky  Mount ain  Mineral  Co . , 
50~IBLA  394  (CctT  24,  1980) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  was  required  to  file  with  ELM  evidence 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  tefore  Oct.  22,  1979.   Failure  to  so  file 
constitutes  conclusive  abandonment  of  the  claim  and 
renders  it  void. 

Peter  and  Rinda  Hasson,  51  IBLA  17  (Oct.  28,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  evidence 
of  annual  assessment  work  performed  during  the  preced- 
ing assessment  year  or  a  notice  of  intention  to  hold 
the  mining  claim.   Where  evidence  of  assessment  work  is 
not  filed,  the  claim  is  conclusively  deemed  abandoned 
and  void  pursuant  to  43  U.S.C.  *  1744(c)  (1976)  and 
43  CFR  3833.4  (a)  . 

The  filing  of  the  notice  of  location  of  a  mining 
claim  does  not  meet  the  requirement  for  filing  a  notice 
of  intention  to  hold  the  mining  claim. 

fien_Sajmoenx_Perry.  AdkisonA_Ward_I.  _Jones,  50  IBLA  84 
(Sept.  17,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  in  the  calendar  year  1978, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Dec.  30, 
1979,  the  calendar  year  following  the  calendar  year  in 
which  the  claim  was  located,  the  claim  is  properly  and 
conclusively  deemed  to  have  been  abandoned  and  to  be 
void . 

fiA££ael_Jon_Hc Far land,  51  IBLA  173  (Nov.  2b,  1980) 


Onder  43  U.S.C.  4  1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 


Under  43  U.S.C.  »  1744  (1976)  and  43  CFR 
3833.2-1  (a)  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  during  the  pre- 
ceding assessment  year  or  a  notice  of  intention  to  hold 
the  claim  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  «  1744(c)   (1976). 

J-Oh-S-Ji-Schnabel f    50  IBLA  201  (Sept.  30,  1930) 


£fJili_Eelly,  51  IBLA  185  (Dec.  2,  1980) 
iI°2d_M._Buttaereit,  52  IBLA  363  (Feb.  19,  1981) 
Mart_ I . _G ilmor e  ,  55  IBLA  128  (June  3,  1981) 


where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  tefore  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 


Jaies. V ._Br ad^ ,  51  IBLA  361  (Dec.  29,  1980) 
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FEDERAL  LAND  POLICE  AMD  HABAGBHBBT  ACT  OF  1976 — Continued     FEDBHAL  LAID  POLICY  AMD  BABAGBHBBT  ACT  OF  1976 — Continu 


RECOBDATIOH  OF  AFFIDAVIT  OF  ASSESSHEBT  WORK  OR  NOTICE  OF 
IBTENTIOR  TO  HOLD  HIBING  CLAIM — Continued 

Under  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  O.S.C.  %    1744(a)(2)  (1976),  if  unpatented 
mining  claias  located  after  Oct.  21,  1976,  are  not  sup- 
ported annually  by  either  an  affidavit  of  assessaent 
work  or  a  notice  of  intention  to  hold,  the  claia  will 
be  conclusively  deeaed  abandoned  and  void,  despite 
appellant's  stateaent  that  there  was  no  intent  to  aban- 
don and  he  did  not  fully  understand  the  regulations. 

fiale_Ei_Henkins,  52  IBLA  9  (Jan.  5,  1981) 


Where  the  owner  of  an  unpatented  mining  claia 
files  a  copy  of  the  notice  of  location  of  this  claia 
with  BLH  in  1978,  he  is  required  to  file  a  copy  of 
the  proof  of  annual  labor  performed  on  the  claia  dur- 
ing the  assessaent  year  ending  on  Sept.  1,  1979,  on 
or  before  Oct.  22,  1979,  failing  which  his  claia  is 
properly  declared  abandoned  and  void. 

Hickael-Saiiaej:.  52  IBLA  129  (Jan.  16,  1981) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  nining  claia  located  on  or  before 
Oct.  21,  1976,  and  recorded  with  BLH  in  1979,  is 
required  to  file  evidence  of  assessaent  work  or  notice 
of  intention  to  hold  the  claia  on  or  before  Oct.  22, 
1979.   Failure  to  so  file  constitutes  conclusive  aban- 
donnent  of  the  claia  and  renders  it  void. 

Where  a  aining  claiaant  subaits  evidence  on 
appeal  which  supports  a  conclusion  that  all  documents 
necessary  to  effectuate  a  filing  under  sec.  314  of 
the  Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
43  O.S.C.  t  1744  (1976) ,  were  tiaely  filed,  a  decision 
declaring  a  aining  claim  abandoned  and  void  for  failure 
to  tiaely  file  the  required  documentation  will  be  set 
aside. 

Li_Ei_Garrison,  52  IBLA  131  (Jan.  16,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  nining  claia  located  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessaent  work  on  the  claia  on 
or  before  Oct.  22,  1979,  or  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claia  was 
recorded  with  BLH.   This  requirement  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

t°S5lI_«i_£lia§ •    52  IBLA  137  (Jan.  16,  1981) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSBEBT  WORK  OR  NOTICE 
IBTEBTIOB  TO  HOLD  HIBIBG  CLAIB — Continued 

The  owner  of  unpatented  aining  claias  located 
prior  to  Oct.  21,  1976,  aust  file  a  copy  of  proof  of 
annual  assessaent  work  perforaed  during  the  preceding 
assessaent  year  on  or  before  Oct.  22,  1979,  or  the 
claias  are  properly  declared  abandoned  and  void  under 
43  CFR  3833.4. 

Lloyd  Cochran.  52  IBLA  231  (Feb.  3,  1981) 


Dnder  43  U.S.C.  »  1744  (1976)  and  43  CFR  3833.2-1 
the  owner  of  an  unpatented  aining  claia  located  on 
Federal  lands  on  or  before  Oct.    21,  1976,  aust  file 
with  BLH  evidence  of  annual  assessaent  work  or  a 
notice  of  intention  to  hold  the  aining  claia  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  year  of  recording  with  BLH, 
whichever  is  sooner.   The  requireaent  is  aandatory  and 
failure  to  coaply  conclusively  constitutes  abandonaent 
of  the  claia  by  the  owner. 

Johannes  Soyland.  52  IBLA  233  (Feb.  3,  1981) 

St.  Francis  Hining  Co..  53  IBLA  133  (Bar.  5,  1981) 


Under  43  O.S.C.  «  1744  (1976)  and  43  CFR 
3833.2-1  (a) ,  the  owner  of  an  unpatented  aining  claia 
located  on  Federal  lands  on  or  before  Oct.  21,  1976, 
aust  file  with  BLB  evidence  of  annual  assessment  work 
or  a  notice  of  intention  to  hold  the  mining  claia  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  year  of  recording  with  BLH, 
whichever  is  sooner.   This  requireaent  is  mandatory  and 
failure  to  coaply  conclusively  constitutes  abandonment 
of  the  claia  by  the  owner. 

Dan  Creek  Placer  Hines.  52  IBLA  243  (Feb.  6,  1981) 

Lowell  L.  Patten.  52  IBLA  299  (Feb.  10,  1981) 

Verla  Rhoads.  Rene  Morgan.  52  IBLA  393  (Feb.  24,  1981) 

I"aJ>_ii_ Johnson ,  54  IBLA  144  (Apr.  17,  1981) 


Under  43  O.S.C.  <i    1744  (1976)  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  aining  claia  located  on  or 
before  Oct.  21,  1976,  aust  have  filed  in  the  proper 
Bureau  of  Land  Hanageaent  office  on  or  before  Oct.  22, 
1976,  or  on  or  before  Dec.  30  of  the  calendar  year  fol- 
lowing the  calendar  year  of  recording  the  notice  of 
location,  whichever  date  is  sooner,  evidence  of  annual 
assessaent  work  or  a  notice  of  intention  to  hold  the 
claia. 

Pearl  C.  Barnett,  52  IBLA  273  (Feb.  6,  1981) 


The  Federal  regulations  at  43  CFR  3833.4(a)  do  not 
conflict  with  43  CFR  3833.4(b)  which  pertains  to  the 
filing  of  defective  or  untiaely  instruments  under  laws 
other  than  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976  are  constitutional. 

H£^Pin*]>aBi_Ha^x_A_nne_PinkhaB,  5?  IBLA  149  (Jan.  16, 
1981) 


Under  43  U.S.C.  «  1744  (1976)  and  43  CFR  Part 
3833,  the  owner  of  an  unpatented  mining  claia  located 
on  or  before  Oct.  21,  1976,  aust  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  and  evi- 
dence of  assessaent  work  with  BLB  on  or  before  Oct.  22, 
1979.   This  requirement  was  mandatory  and  failure  to 
coaply  conclusively  constitutes  abandonaent  of  the 
claia  by  the  owner. 

L.  L.  Falter.  John  E.  weeks.  52  IBLA  313  (Feb.  10, 
1981) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSHEHT  WORK  OR  NOTICB  OF 
INTBNTION  TO  HOLD  BINING  CLAIB — Continued 

Under  43  O.S.C.  ft  1744  (1976)  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  lining  clan  located  after 
Oct.  21,  1976,  Bust  file  in  the  proper  Bureau  of  Land 
Banageaent  office  evidence  of  annual  assessaent  work  or 
a  notice  of  intention  to  bold  the  claia  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar 
year  in  which  the  claia  was  located.   This  requireaent 
is  aandatory  and  failure  to  coaply  conclusively  consti- 
tutes abandonment  of  the  claia  by  the  owner. 

Dean_Sai_or,  52  IBLA  366  (Feb.  19,  1981) 


Where  the  owner  of  an  unpatented  lining  claia  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claia  on  or  before  Oct.  22,  1979,  the  claia  is  properly 
deeaed  abandoned  and  void. 

Kerry  and  Inqrid  Douglas,  53  IBLA  18  (Feb.  26,  1981) 

Thomas,  Williams,  56  IBLA  55  (July  10,  1981) 

Judy  H.  Genqer.  59  IBLA  199  (Oct.  27,  1981) 

West  Fork, Bining  Co..  60  IBLA  370  (Dec.  22,  1981) 

Herman_Piltz,  61  IBLA  113  (Jan.  6,  1982) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSBEHT  WORK  OR  HOTICE  OF 
IITERTIOR  TO  HOLD  BIIIHG  CLAIB — Continued 

1979.   Failure  to  so  file  conclusively  constitutes 
abandonment  of  the  claia  and  renders  it  void. 

Janice  Fay  Ondreako.  I.  D.  Bonaqhan.  53  IELA  128 
(Bar.  5,~198l) 


Dnder  sec.  311  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  O.S.C.  ft  1744  (1976),  the  owner 
of  a  aining  claia  located  on  or  before  Oct.  21,  1976, 
aast  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claia  void. 
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Where  the  owner  of  an  unpatented  aining  claia 
located  on  or  before  Oct.  21,  1976,  fails  to  file 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Dec.  30,  1979,  having  filed 
such  evidence  with  BLM  during  calendar  year  1978,  the 
claim  is  properly  deemed  to  be  abandoned  and  void  under 
U3  O.S.C.  ft  1744(c)   (1976),  and  43  CFR  3833.4. 

Jaaes^C^Prebelich,  53  IBLA  34  (Feb.  26,  1981) 


Under  sec.  314 (a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976  and  43  CFR  3833.2-1  (a)  the  owner 
of  an  unpatented  aining  claia  located  on  Federal  lands 
on  or  before  Oct.  21,  1976,  and  recorded  with  the 
Bureau  of  Land  Banagement  in  1979,  aust  file  in  the 
proper  Bureau  of  Land  Banageaent  office  evidence  of 
annual  assessment  work  or  a  notice  of  intention  to  hold 
the  claim  on  or  before  Oct.  22,  1979.   This  requireaent 
is  mandatory  and  failure  to  comply  conclusively  consti- 
tutes abandonment  of  the  claia  by  the  owner. 

Palmyra  Bines,  Inc..  53  IBLA  89  (Bar.  2,  1981) 


Where  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  prior  to  Dec.  31  of  the  calendar  year  follow- 
ing the  calendar  year  in  which  the  claia  was  located, 
the  claim  is  properly  and  conclusively  deemed  to  have 
been  abandoned  and  to  be  void. 

Sober t_F._Wilkinson,  53  IBLA  106  (Bar.  4,  1981) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  aining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976  are  constitutional. 

Lynn  Keith.  53  IBLA  192  (Bar.  17,  1981)      88  I.D.  369 

fahe_y_Gr oup_Bi nesx_ Inc. ,  58  IBLA  88  (Sept.  24,  1981) 

Jaaes  D.  Ross,  Baria  J.  Ross.  72  IBLA  395  (Bay  5,  1983) 


Where  the  owner  of  an  unpatented  mining  claia 
located  after  Oct.  21,  1976,  in  the  calendar  year  1978, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claia  on  or  before  Dec.  30, 
1979,  the  calendar  year  following  the  calendar  year  in 
which  the  claia  was  located,  the  claim  is  properly  and 
conclusively  deemed  to  have  been  abandoned  and  to  be 
void. 

A  notice  of  intention  to  hold  a  mining  claim  is 
required  to  be  an  exact  copy  of  a  document  which  was 
filed  in  the  office  of  the  state  where  the  notice  of 
location  was  filed.   Sec.  314(a)(1)  and  (2),  Federal 
Land  Policy  and  Banagement  Act  of  1976  (FLPHA) , 
43  D.S.C.  ft  1714  (a)(1)  and  (2)   (1976);  43  CFR  3833.2-3 
(a) (1).   Where  it  is  clear  from  the  text  of  appellants' 
purported  notice  of  intention  to  hold  that  this  docu- 
ment was  not  filed  in  the  local  offices  of  the  State  of 
Nevada,  it  is  without  legal  significance. 

Pacific_Coast_Bines.i_.Inc..,  53  IBLA  200  (Bar.  17,  1981) 


Under  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  aining  claim  located  on  or 
before  Oct.  21,  1976,  and  recorded  with  BLH  in  1979,  is 
required  to  file  evidence  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Oct.  22, 


where  the  owners  of  unpatented  mining  claims 
located  prior  to  Oct.  21,  1976,  file  notices  of 
recordation  for  such  claims  with  the  Bureau  of  Land 
Banagement  on  Oct.  22,  1979,  but  fail  to  file  evi- 
dence of  annual  assessment  work  until  Dec.  2«,  1979, 
pursuant  to  sec.  314(c)  of  the  Federal  Land  Policy 
and  Banagement  Act  of  1976,  43  U.S.C.  ft  1744(c) 
(1976),  and  43  CFR  3833.4(a),  the  failure  to  file 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSHEBT  WORK  OR  BOTICE  OF 
INTENTION  TO  HOLD  HIHIBG  CLAIH — Continued 

timely  the  evidence  of  annual  assessment  work  consti- 
tutes conclusive  abandonment  of  the  claims  and  renders 
the  claims  void. 

John  Plntt.  Jr..  et  al. .  53  IBLA  313  (Bar.  25,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  U3  O.S.C.  «  1744  (1976)  ,  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  filed  because 
it  became  lost  in  the  mail  the  loss  must  be  borne  by 
the  claimant. 

Randal  Anqeloni,  Douglas  Bliit,  51  IBLA  56  (Apr.  9, 
1981) 

Andrew  Kasamis.  56  IBLA  332  (July  30,  1981) 

Si*_iEi_Z2a£^aii2S»  56  IBLA  357  (*u9-  3,  1981) 

Sober t_HJ_Soehner,  56  IBLA  370  (Aug.  3,  1981) 

P.avid_TrjjesJell_et_ali,  57  IBLA  60  (Aug.  17,  1981) 

6°°SiS_I:i_£!l3f S ,  57  IBLA  384  (Sept.  10,  1981) 


Dnder  sec.  314  (a)  of  the  Federal  Land  Policy 
and  Hanagement  Act  of  1976  and  43  CFR  3833.2-1 (c),  the 
owner  of  unpatented  mining  claims  located  in  the  calen- 
dar year  1978,  must  file  affidavits  of  assessment  work 
or  notices  of  intention  to  hold  the  mining  claims  on  or 
before  Dec.  30  of  the  following  calendar  year,  1979,  or 
the  claims  will  be  conclusively  deemed  to  have  been 
abandoned. 

JSSS-Ei-SiSiu.Si-J.Ei'  54  IBLA  134  (Apr.  17,  1981) 


Dnder  U3  U.S.C.  «  1744  (1976)  and  43  CFR  3833.2-1 
and  3833. 4,  where  the  owner  of  unpatented  mining  claims 
located  prior  to  Oct.  21,  1976,  fails  to  file  with  the 
proper  Bureau  of  Land  Hanagement  office  on  or  before 
Oct.  22,  1979,  an  affidavit  of  annual  assessment  work 
or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void,  and  the  claimant's  mistaken 
belief  that  he  had  effectively  complied  with  the  regu- 
lations cannot  excuse  noncompliance. 

ISSE2_£E22le y_e t _a 1. ,  54  IBLA  229  (Apr.  27.  1981) 


Under  sec.  314 (a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  §  1744(a)  (1976), 
and  43  CFR  3833. 2-1 (a),  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  and 
recorded  with  BLH  in  1979,  is  required  to  file  evidence 
of  annual  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Oct.  22,  1979.   Failure  to 
file  conclusively  constitutes  abandonment  of  the  claim 
and  renders  it  void. 

«iliia5_52._ii3!!d ,  54  IBLA  303  (Apr.  29,  1981) 

S°bert_Keouah,  54  IBLA  337  (Hay  5,  1981) 

liIiia.»_N.i_ Barba t ,  56  IBLA  26  (July  8,  1981) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSHEBT  WORK  OB  BOTICE  OF 
IBTEBTIOB  TO  HOLD  HIHIBG  CLAIH — Continued 

Where  a  preponderance  of  the  evidence  supports  a 
finding  that  all  documents  necessary  to  effectuate  a 
filing  under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  «  1744  (1976),  were 
tiaely  filed,  a  decision  declaring  a  mining  claim  aban- 
doned and  void  for  failure  to  file  timely  the  required 
documentation  will  be  vacated. 

Bernard  J.  Braker.  54  IBLA  332  (Hay  5,  1981) 

Bruce  L.  Baker, .Robert  C, .Baker,  55  IBLA  55  (Hay  29, 
19817 

Si_Fi_Cook,  68  IBLA  176  (lot.  5,  1982) 

Donna  Bernhardt.  73  IBLA  207  (Hay  27,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  »  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Richar d_ E._ For sgr en ,  54  IBLA  362  (Hay  18,  1981) 

MraaiSl-Ji-iSlSrsofi »  55  IBL»  136  (June  4,  1981) 

Vernon  Bradley.  57  IBLA  351  (Sept.  8,  1981) 

James  N, . Tibials, . Janet . D,  Tibbals.  58  IBLA  42 
Isept.  17,  198lT 

Otay  Hining  Co..  62  IBLA  166  (Har.  8,  1982) 


The  filing  of  evidence  of  assessment  work, 
required  by  43  CFR  3833.2-1  (a),  for  any  assessment 
year  may  be  submitted  at  any  time  after  the  work  is 
performed  during  the  assessment  year  through  Dec.  30 
following  the  end  of  the  assessment  year. 

Thus,  filing  on  Oct.  5,  1979,  for  the  1980  assess- 
ment year  which  began  on  Sept.  1,  1979,  satisfies  the 
requirement  of  filing  on  or  before  Dec.  30,  1980. 

General  Electric  Co..  Nellie  HcLaughlin.  55  IBLA  185 
(June~16,~1981)~~ 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  U.S.C.  f  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  comply  conclusively  constitutes  an  aban- 
donment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanagement  Act  of  1976  (43  U.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  coiolianro  rrr>Hn.-a  =  >  „„,.i  .._;  __ 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Where  a  mining  claimant  believes  that  assessment 
work  would  be  a  prohibited  or  useless  act,  the  claimant 
should  file  a  notice  of  intention  to  hold  pursuant  to 
13  CFR  3833.2-3. 

Robert  E.  Fennell.  Clair  E.  Colburn,  d.b.a.  Colfensch 
Hinifia_A§sin ,  56  IBLA~13  (July  87  1981) 


Under  sec.  31U  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  D.S.C.  ft  1714  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  recorded  with  BLH.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  filed  because 
it  became  lost  in  the  mail  the  loss  must  be  borne  by 
the  claimant. 

fiofeer t_B . _Helcher ,  56  IBLA  165  (July  20,  1981) 

P.esnis_Ai_Lane,  56  iblA  171  (July  20,  1981) 

Ja^aueli ne_A. _fUddlemoser ,  56  IBLA  173  (July  20,  1981) 

JokS-JU-Pavies,  56  IBLA  175  (July  20,  1981) 

Edward_McNallii_Merrill_Porter,  56  IBLA  177  (July  20, 
1981)" 


Dnder  sec.  31U  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  "43  D.S.C.  «  1741  (1976)  ,  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  BLM. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail  the  loss 
must  be  borne  by  the  claimant. 

5ii2E.2_flii>ii>a_£0.i >  56  IBL*  179  (Ju!y  20,   1981) 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a  proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  provisions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

!!iliiam_gi_Bahni,  56  IBLA  190  (July  20,  1981) 

Shirley  Thompson.  Duane  R.  Thompson.  57  IBLA  151 
7Aug.~25,  1981) 

Petro-Lewis  Corp.,  Partnership  Properties  Co..  57  IBLA 
300  (Aug.  31,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  ft  1711  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  by 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  year  there- 
after.  There  is  no  provision  for  waiver  of  this  manda- 
tory requirement,  and  where  evidence  of  assessment  work 
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is  not  filed  because  it  became  lost  in  the  mail,  the 
loss  must  be  borne  by  the  claimant. 

liIIiai_Tj._Eest,  56  IELA  231  (July  22,  1981) 


Where  a  preponderance  of  the  evidence  does  not 
support  a  finding  that  all  documents  necessary  to 
effectuate  a  filing  under  sec.  311  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  U3  U.S.C.  ft  1714 
(1976) ,  were  timely  filed,  a  decision  declaring  a 
mining  claim  abandoned  and  void  for  failure  to  file 
timely  the  required  documentation  will  be  affirmed. 

Harwell,  Mining  Co.,  Wilford  F.  Montgomery.  56  IELA  236 
(July  22,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  ft  17141  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  timely  filed  because  of 
intervening  inclement  weather,  loss  must  be  borne  by 
claimant. 

yaliant„Besources, , Inc. ,  56  IBLA  278  (July  28,  1981) 


Deficiencies  under  the  regulations  in  the  content 
of  an  affidavit  of  assessment  work  or  notice  of  inten- 
tion to  hold  filed  with  the  Bureau  of  Land  Management 
with  respect  to  an  unpatented  mining  claim  may  be  con- 
sidered curable  and  do  not  result  in  a  conclusive  pre- 
sumption of  abandonment  of  the  claim  where  the  filing 
meets  the  requirements  of  sec.  311  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  13  U.S.C.  4  1714 
(1976). 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  notice  of  intention  to  hold  the  claim  or 
evidence  of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded  and  a 
copy  thereof  with  the  Bureau  of  Land  Management  prior 
to  Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
13  U.S.C.  ft  1711  (1976)  . 

Ted_Dilday.,  56  IBLA  337  (July  30,  1981)     88  I.D.  682 

Rona 1 d_Bill den ,  60  IBLA  173  (Nov.  21,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  ft  1714  (197b),  the 
owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  notice  of  intention  to  hold 
the  mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim 
was  located.   There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  filed  timely  because  it  was  delayed  in  the 
mail,  the  consequence  must  be  borne  ty  the  claimant. 

£Sai£a_McMahon,  56  IBLA  372  (Aug.  3,  1981) 

B£Uce_Ri_Berrinaer,  60  IBLA  258  (Dec.  4,  1981) 

Raymond_L^£inwiddie,  64  IBLA  334  (June  10,  1982) 
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Don_Noon,  68  IBLA  211  (Nov.  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
calendar  year  following  the  year  of  recording  with  BLH. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail,  the  loss 
must  be  borne  by  the  claimant. 

JacJc_Ter wil  1  ig_er ,  56  IBLA  383  (Aug.  3,  1981) 


Where  a  mining  claimant  files  timely  an  affidavit 
of  assessment  work  with  the  Bureau  of  Land  Management 
as  required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  which  is  not  the  affidavit  of 
assessment  required  to  be  filed  under  13  CFR  3833.2-1, 
it  is  a  curable  defect,  and  a  mining  claimant  is  enti- 
tled to  notice  and  a  reasonable  opportunity  to  submit 
the  precise  instrument.   Failure  to  do  so  will  result 
in  the  Bureau  of  Land  Management  declaring  the  claim 
abandoned  and  void. 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Dnder  sec.  31*  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976)  ,  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim  was 
recorded  with  BLM.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed  because  it  became  lost  in 
the  mail  the  loss  must  be  borne  by  the  claimant. 

Joi>£_Ii_ElicJSSon,  57  IBLA  157  (Aug.  25,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  first  proof  of  labor  was  filed  with  ELM. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail  the  loss 
must  be  borne  by  the  claimant. 

Magdalene  Pickering  Franklin.  57  IBLA  244  (Aug.  27, 
198l"~ 


Harry._Ji_Pike,  57  IBLA  15  (Aug.  6,  1981) 


where,  on  or  before  Oct.  22,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  for  a  claim  located 
prior  to  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  but  such  assessment  work  was  not 
performed  in  the  assessment  year  preceding  the  filing, 
the  claimant  has  complied  with  the  statutory  require- 
ments and  should  be  afforded  an  additional  opportunity 
to  comply  with  the  regulatory  requirements  prior  to 
a  finding  of  abandonment. 

PSEEi_ti_Joh nson_et_ali ,  57  IBLA  20  (Aug.  6,  1981) 

Jack_McCarle.2,  58  IBLA  239  (Oct.  6,  1981) 

Pi§i_AS§£l»  60  IBLA  159  (Nov.  24,  1981) 


The  mailing  of  a  notice  of  intention  to  hold  a 
mining  claim  before  the  due  date  is  not  sufficient  to 
comply  with  the  requirements  of  the  statute  unless  the 
notice  is  actually  received  by  the  proper  BLM  office 
before  such  date. 

H.iIIiaj!_Ji_JSE2§tch,  57  IBLA  29  (Aug.  6,  1981) 


Where,  en  or  before  Oct.  21,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  performed  for  the 
preceding  assessment  year  for  a  claim  located  on  or 
before  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  the  claimant  has  complied  with  both 
the  statutory  and  regulatory  requirements  for  filing 
assessment  work. 


Er»ij!_Bj._llulla.  Paul  Eichnolz,  57  IBLA  278  (Aug. 
1981) 


31, 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  i    1744(a)   (1976),  and 
43  CFR  3833.2-l(c),  the  owner  of  an  unpatented  mining 
claim  located  in  the  calendar  year  1978,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLM),  affi- 
davit of  assessment  work  or  notice  of  intention  to  hold 
the  mining  claims  on  or  before  Dec.  30,  1979,  or  the 
claim  is  conclusively  deemed  abandoned  and,  thus  void. 

Evidence  of  assessment  work  must  be  delivered  to 
and  received  by  the  proper  Bureau  of  Land  Management 
office  by  the  due  date  in  order  to  be  timely  filed. 
Depositing  a  document  in  the  mails  does  not  constitute 
filing. 

Bart_Cannon,  57  IBLA  281  (Aug.  31,  1981) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land  Man- 
agement office  on  or  before  Oct.  22,  1979,  evidence  of 
annual  assessment  work  performed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim.   where  evidence  of  assessment  work  is  not 
filed,  the  claim  is  conclusively  deemed  abandoned  and 
void  pursuant  to  43  U.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4  (a)  . 


where  the  owner  of  an  unpatented  mining  claim 
located  en  or  before  Oct.  21,  1976,  fails  to  file 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Dec.  30,  1980,  having  filed 
such  evidence  with  BLH  during  calendar  year  1979,  the 
claim  is  properly  deemed  to  be  abandoned  and  void  under 
43  U.S.C.  i    1744(c)   (1976),  and  43  CFR  3833.4. 

L._M._Pern,  57  IBLA  339  (Sept.  1,  1981) 


Di_Ei_Bailei,  57  IBLA  120  (Aug.  25,  1981) 
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Under  sec.  311  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  13  U.S.C.  «  1711  (1976) ,  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  Bust 
file  in  the  proper  BLH  office  a  notice  of  intention  to 
hold  or  evidence  of  performance  of  annual  assessment 
work  on  the  claim  prior  to  Dec.  31  of  each  year  follow- 
ing the  calendar  year  in  which  such  notice  or  evidence 
was  first  filed  with  BLH.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  because  it  became 
lost  in  the  mail,  the  loss  must  be  borne  by  the  claim- 
ant. 

£hiiiE_££3»ei<  57  IBLA  386  (Sept.  10,  1981) 


Where  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  in  calendar  year  1977, 
fails  to  file  with  BLH  an  affidavit  of  assessment  work 
or  a  proper  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30,  1978,  the  calendar  year  following  the 
calendar  year  in  which  the  claim  was  located,  the  claim 
is  properly  and  conclusively  deemed  to  have  been  aban- 
doned and  to  be  void. 

J°!in_2i_Hot.esi_Harie_ Botes,  58  IBLA  62  (Sept.  21,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  13  U.S.C.  *  1711  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  a  copy  of  the  official  record  of  a  notice  of 
intention  to  hold  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim,  as  recorded  in  the  office 
where  the  location  notice  of  the  claim  is  recorded, 
prior  to  Dec.  31  of  each  calendar  year  following  the 
year  in  which  the  claim  was  located.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement  or  of 
the  statutory  consequences  of  the  claim  being  deemed 
conclusively  to  be  abandoned  for  failure  to  comply. 

PolarJesource^Co^,  58  IELA  70  (Sept.  22,  1981) 


Sec.  311  of  the  Federal  Land  Policy  and  Hanage- 
ment Act  of  1976,  as  it  relates  to  claims  located  on 
or  before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Hanagement  of  a  copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a  notice  of  intention  to  hold  the  mining  claims, 
an  affidavit  of  assessment  work  performed  thereon,  or  a 
detailed  report  provided  by  sec.  28-1  of  Title  30,  rela- 
ting thereto,  all  to  be  filed  on  or  before  Oct.  22, 
1979.   Each  required  document  must  also  be  timely  filed 
or  recorded  with  the  proper  local  or  state  office 
having  the  responsibility  under  state  law  for  recording 
location  notices.   Failure  to  comply  with  these  require- 
ments gives  rise  to  a  conclusive  presumption  of  abandon- 
ment of  the  claims. 

A  detailed  map  prepared  by  the  mining  claimant's 
geologist,  showing  the  geologist's  labor  performed  on 
the  claims  during  the  assessment  year  in  question, 
cannot  be  considered  as  meeting  the  requirements  of 
sec.  311  of  FLPHA  with  respect  to  notice  of  intention 
to  hold  a  mining  claim,  where  it  was  not  filed  for 
recordation  with  the  local  recording  office  where  the 
notice  of  location  is  prescribed  by  state  law  to  be 
recorded. 

The  language  in  sec.  311  of  FLPHA,  13  U.S.C. 
$  1711(c)   (1976),  relating  to  defective  and  untimely 
filings  does  not  protect  a  claimant  from  the  statutory 
conclusive  presumption  of  abandonment  where  he  has  not 
met  the  recordation  requirements  of  FLPHA.   It  is  only 


OPERAL_LAJLD_P0LICJ_A»D_HANAGEHENT_«CT_CF_1_976 — Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSHENT  WORK  OR  NCTICB  CF 
INTENTION  TO  HOLD  HINING  CLAIH — Continued 

defectiveness  or  untimeliness  of  filings  under  other 
Federal  laws  that  shall  not  impair  the  validity  of  a 
mining  claim  which  is  otherwise  valid  under  FLPMA. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanagement  Act  of  1976  (13  U.S.C.  «  1711  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

J°i>B_5ar£hii    s.3lter_C._Henderson,    58    IBLA    75     (Sept.    22, 
1981) 


Pursuant  to  sec.  311  of  FLPHA  and  13  CFR 
3833.2-1  (b),  the  owner  of  unpatented  mining  claims 
situated  within  any  unit  of  the  National  Park  System 
must  file  in  the  proper  office  of  BLH  a  notice  of 
intention  to  hold  the  claims  on  or  before  Dec.  30  of 
each  year  following  the  year  in  which  the  claims  were 
recorded  with  the  National  Park  Service  as  required  by 
the  Hining  in  the  Parks  Act,  16  U.S.C.  4  1907  (1976), 
and  36  CFR  9.5.   Where  a  permit  to  do  assessment  work 
has  been  issued  by  NPS,  the  owner  of  the  claims  may 
file  evidence  of  assessment  work  in  lieu  of  the  notice 
of  intention  to  bold  the  claims.   Failure  to  file 
either  a  notice  of  intention  to  hold  the  unpatented 
mining  claims  or  evidence  of  assessment  work  with  the 
proper  BLH  office  within  the  time  period  prescribed 
conclusively  constitutes  abandonment  of  the  claims. 

Uranusx_Incif  58  IBLA  139  (Sept.  25,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  13  U.S.C.  «  1711  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976  are  constitutional. 

Uni^£_J>tates_Energj_CorE._et_al.,  58  IELA  159 
(Sept.  28,  1981) 

Sai-JU-Bat thews,  58  IBLA  216  (Oct.  6,  1981) 

JiiiESIi-lhoriie,  58  IELA  319  (Oct.  16,  1981) 

Conoco^ I nc. ,  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 


The  mailing  of  evidence  of  annual  assessment  work 
before  the  due  date  is  not  sufficient  to  comply  with 
the  requirements  of  the  statute  unless  the  evidence  is 
actually  received  by  the  proper  BLH  office  before  such 
date. 

B.fn_Hester,  58  IBLA  163  (Sept.  28,  1981) 

i2ais_Ei_Shar£ ,  59  IELA  223  (Oct.  28,  1981) 

Harvin  G.  Stuck.  60  IBLA  197  (Nov.  27,  1981) 
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Kai_Mi_K rebs ,  62  IBLA  84  (Feb.  25,  1982) 
Robert _Si_Verri,  62  IBLA  291  (Mar.  16,  1982) 
£iEl_w.i_§ti_Claire,  63  IBLA  125  (Apr.  5,  1982) 
ti2ld_Ji_gsborn,  64  IBLA  21  (Hay  6,  1982) 
Vester_Barler,  64  IBLA  86  (May  12,  1982) 
Herbert_Ai_Horton,  61  IBLA  89  (Bay  12,  1982) 


The  filing  of  the  notice  of  location  of  a  mining 
claim  does  not  meet  the  requirement  for  filing  a  notice 
of  intention  to  hold  the  mining  claim. 

A lber t _L_._Fi  1  ler U£ ,  58  IBLA  194  (Sept.  29,  1981) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land  Man- 
agement office  on  or  before  Oct.  22,  1979,  evidence  of 
annual  assessment  work  performed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim.   Where  evidence  of  assessment  work  is  not 
filed,  the  claim  is  conclusively  deemed  abandoned  and 
void  pursuant  to  43  U.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4  (a)  . 

The  mailing  of  a  notice  of  intention  to  hold  a 
mining  claim  before  the  due  date  is  not  sufficient  to 
comply  with  the  requirements  of  the  statute  unless  the 
notice  is  actually  received  by  the  proper  BLB  office 
before  such  date. 

Ral£h_A::._Plumb,  58  IBLA  254  (Oct.  6,  1981) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSBENT  WORK  CR  NOTICE  OF 
INTENTION  TC  HOLD  BINING  CLAIB — Continued 

Soi£Ei_Ji_Hahy_et_al;t.,  67  IBLA  370  (Oct.  8,  1982) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  $  1744(a)   (1976),  and 
43  CFR  3833.2-1  (a),  the  owner  of  an  unpatented  mining 
claim  located  on  or  before  Oct.  21,  1976,  and  recorded 
with  BLB  in  1978,  is  required  to  file  evidence  of 
annual  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Oct.  22,  1979.   Failure  to  file 
conclusively  constitutes  abandonment  of  the  claim  and 
renders  it  void. 

Bernard_E._Packard_et_ali,  58  IBLA  308  (Oct.  16,  1981) 


A  notice  of  intention  to  hold  mining  claims  must 
set  forth  the  information  required  by  43  CFR  3833.2-3 
and  be  recorded  both  in  the  county  where  the  claims  are 
situated  and  in  the  proper  BLB  office  to  satisfy  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  $  1744  (1976). 

Dennis  Fqrsberg,  58  IBLA  346  (Oct.  19,  1981) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976  are  constitutional. 

Wayne  Cook.  58  IBLA  350  (Oct.  19,  1981) 

J32§s_Si_ 8° t i n son_e t_a li ,  60  IBLA  134  (Nov.  24,  1981) 

Ei_£iEil3.Q_CiA_£o.ii_  I  nc . ,  62  IBLA  146  (Bar.  5,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  $  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  comply  conclusively  constitutes  an  aban- 
donment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Mrsi_Walter_Ei_Bolles,  58  IBLA  257  (Oct.  6,  1981) 


A  notice  of  intention  to  hold  a  mining  claim  is 
required  to  be  an  exact  copy  of  a  document  which  was 
filed  in  the  office  of  the  state  where  the  notice  of 
location  was  filed.  Sec.  314(a)  (1)  and  (2),  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
«  1744(a)(1)  and  (2)   (1976);  43  CFR  3833. 2-3  (a)  (1)  . 


Heirs  of_Ray_mond  P.  Carson  et  al. 
(Oct.  7,  1981) 


58  IBLA  265 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  *  1744  (1976),  and  43  CFR  3833.2  in 
the  proper  BLB  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Richard_Wi_Thom,  58  IBLA  291  (Oct.  13,  1981) 

Barv i n_E.._Nu ka  1  a  ,  64  IBLA  313  (June  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  U.S.C.  4  1744(a)   (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Banagement  is  mandatory,  not  discre- 
tionary.  Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976  or  those 
in  43  CFR  3833.2-1. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976  are  constitutional. 

JUjer^rise^BineSj^nc..,  58  IBLA  372  (Oct.  20,  1981) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  «3  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement. 

AOS_Co.,  59  IBLA  112  (Oct.  26,  1981) 


Pursuant  to  43  CFB  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land  Man- 
agement office  on  or  before  Oct.  22,  1979,  evidence  of 
annual  assessment  work  performed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim.   where  evidence  of  assessment  work  is  not 
filed,  the  claim  is  conclusively  deemed  abandoned  and 
void  pursuant  to  43  U.S.C.  i    1744(c)   (1976)  and  43  CFR 
3833.4  (a)  . 

The  mailing  of  an  affidavit  of  assessment  work 
concerning  a  mining  claim  before  the  due  date  is  not 
sufficient  to  comply  with  the  requirements  of  the 
statute  unless  the  notice  is  actually  received  by  the 
proper  Bureau  of  Land  Management  office  before  such 
date. 

iohn_Silva,  59  IBLA  167  (Oct.  26,  1981) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  i    1744(a)   (1976), 
and  43  CFR  3833.2-l(a),  the  owner  of  unpatented  mining 
claims  located  on  or  before  Oct.  21,  1976,  must  file 
affidavit  of  assessment  work  or  a  notice  of  intention 
to  hold  the  claims  on  or  before  Oct.  22,  1979,  or  the 
claims  will  be  conclusively  deemed  to  have  been  aban- 
doned. 

Mward_Kelley.,  59  IBLA  250  (Oct.  29,  1981) 

flSa£l_£havez,  62  IBLA  312  (Mar.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  timely  filed  because  it  was 
delayed  in  the  mail,  the  consequences  must  be  borne  by 
the  claimant. 

l2S2_£re ws_et_a 1A ,  59  IBLA  257  (Oct.  29,  1981) 


RECORDATICN  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  t  1744(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Management  is  mandatory,  not  discre- 
tionary.  Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  or  those 
in  43  CFR  3833.2-1. 

Slill be t h_Fr ancis ,  60  IELA  6  (Nov.  12,  1981) 

William  Cooper.  60  IBLA  50  (Nov.  17,  1981) 

£_alaho_Minin_g_Coi,  63  IBLA  5  (Mar.  25,  1982) 

Copper  Camp  Consolidated  Mines.  Inc.,  63  IELA  203 
lAprT  8,~1982T 

La wrence_ Pau 1 ,  63  IBLA  275  (Apr.  19,  1982) 

Carlyle  A.  Brough,  68  IBLA  318  (Nov.  19,  1982) 


Sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  «  1744(a)   (1976),  requires 
owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  ELM  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a  mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.   The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLM  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  teen  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLM  in  1977,  as  required  by  regulation 
at  43  CFR  3833.2-1  (a),  is  properly  treated  as  a  curable 
deficiency  of  which  the  owner  is  entitled  to  notice  and 
an  opportunity  to  rectify  prior  to  a  decision  finding 
the  claim  abandoned  and  void. 

!3E!Ji_J!.i_cJilton_et_ali,  60  IBLA  29  (Nov.  16,  1981) 

ie_Srj_SeibelJ_Clara_Seibel,  63  IELA  77  (Mar.  30,  1982) 

Jack  L.  Kettler.  68  IBLA  301  (Nov.  19,  1982) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  D.S.C.  4  1744  (1976),  the  owner  of  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  shall 
file  in  the  proper  BLM  office  on  or  before  Oct.  22, 
1979,  and  on  or  before  Dec.  30  of  each  year  thereafter, 
evidence  of  annual  assessment  work  or  a  notice  of  inten- 
tion to  hold  the  mining  claim  or  the  mining  claim  shall 
be  declared  abandoned  and  void  pursuant  to  43  CFR 
3833.4  (a). 

Samuel_Waldenbera,  59  IBLA  390  (Nov.  10,  1981) 


Onder  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  D.S.C.  «  1744(a)(2)   (1976),  the  owner  of 
unpatented  mining  claims  located  before  Oct.  21,  1976, 
shall  file  in  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each  calendar 
year  following  the  calendar  year  of  such  recording 
whichever  date  is  sooner  evidence  of  annual  assessment 
work  performed  or  a  notice  of  intention  to  hold  the 
mining  claim  or  the  mining  claims  shall  be  declared 
abandoned  and  void  pursuant  to  43  CFR  3833.4(a). 


Buck  A.  Rogers,  60  IBLA  59  (Nov.  18,  1981) 
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RECORDATIOB  OF  AFFIDAVIT  OF  ASSBSSBEBT  WOBK  OB  HOTICE  OF 
IBTEBTIOH  TO  HOLD  HIBIHG  CLAIB — Continued 

Where  the  owner  of  an  unpatented  aining  clan  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claia  on  or  before  Oct.  22,  1979,  the  claia  is  properly 
deeaed  abandoned  and  void. 

The  tiaely  filing  of  a  notice  of  location  of  a 
aining  claia  with  BLH  does  not  satisfy  the  additional 
requireaent  that  either  evidence  of  assessaent  or  a 
notice  of  intention  to  hold  a  aining  claia  be  filed 
tiaely.   43  U.S.C.  «  1744  (a)  (1)  and  (2)   (1976);  43  CFR 
3833.2-3. 

All  Minerals  Corp..  60  IBLA  85  (Bov.  19,  1981) 


Under  43  D.S.C.  *  1744  (1976)  and  <t3  CFB  3833.1-2 
and  3833.2-1,  the  owner  of  an  unpatented  aining  claia 
located  on  or  before  Oct.  21,  1976,  aust  file  a  copy  of 
the  official  record  of  the  notice  of  location  for  the 
claia  and  a  copy  of  the  current  proof  of  labor  as 
recorded  in  the  office  where  the  notice  of  location  is 
recorded,  with  the  proper  Bureau  of  Land  flanageaent 
office  on  or  before  Oct.  22,  1979.   These  requireaents 
are  mandatory  and  failure  to  coaply  conclusively  con- 
stitutes an  abandonment  of  the  claia  by  the  owner. 

Bobert  Gi_Hilton,  60  IBLA  104  (Bov.  20,  1981) 


Dnder  43  O.S.C.  4  1744  (1976)  and  43  CFB 
3833.2-1  (a)  the  owner  of  an  unpatented  aining  claia 
located  on  or  before  Oct.  21,  1976,  aust  have  filed 
evidence  of  assessment  work  performed  or  a  notice  of 
intention  to  hold  the  claia  with  the  proper  Bureau  of 
Land  Banageaent  office  on  or  before  Oct.  22,  1979,  or 
the  claia  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43'  U.S.C.  «  1744(c)   (1976). 

Junerwanda  J.  Papaelion.  Mildred  Lucille  Gulick , 
60  IBLA  128  (Bov.  24,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  in  the  proper  Bureau 
of  Land  Hanageaent  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment 
of  the  mining  claim  by  the  owner. 

Where,  on  or  before  Oct.  22,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  for  a  claim  located 
prior  to  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  but  such  assessment  work  was  not 
performed  in  the  assessment  year  preceding  the  filing, 
the  claimant  has  complied  with  the  statutory  require- 
ments and  should  be  afforded  an  additional  opportunity 
to  comply  with  the  regulatory  requireaents  prior  to  a 
finding  of  abandonment. 

Kar en_R._Tony__e t_al.. ,  60  IBLA  167  (Bov.  24,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claia  located  on  or  before 
Oct.  21,  1976,  and  recorded  with  BLH  in  1977,  but  which 
is  not  accompanied  by  evidence  of  assessment  work  or  a 
notice  of  intent  to  hold  the  claim,  is  required  to  file 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Oct.  22,  1979.   Failure  to 
so  tile  constitutes  conclusive  abandonment  of  the  claim 
and  renders  it  void. 

F_C_F_Minina_Coix_Inci,  60  IBLA  178  (Bov.  25,  1981) 


FEDERAL  LABD  POLICY  ABD  HABAGBHBBT  ACT  OF  1976 — Continued 

RECOBDATICB  OF  AFFIDAVIT  OF  ASSBSSBEBT  WORK  OR  BOTICB  OF 
IBTEBTIOB  TO  HOLD  HIBIBG  CLAIB — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  aining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessaent  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

George  Vincent  BcBahon.  60  IBLA  187  (Bov.  27,  1981) 

Edwin  Striegel,  Barie  A.  O'Brien.  60  IBLA  232  (Dec.  4, 
1981) 

Bed  Schaaf.  61  IBLA  323  (Feb.  8,  1982) 

Denver  B.  Tallaan.  61  IBLA  326  (Feb.  8.  1982) 

Dee  Wright.  61  IBLA  356  (Feb.  16,  1982) 

Stanley  Sias.  64  IBLA  257  (June  2,  1982) 

E.  L.  Divy  Eivnick,  Floyd  Vipond.  64  IBLA  297  (June  8, 
1982) 

Betty  Saith,  64  IBLA  395  (June  17,  1982) 

Utah  .Calciua  Co..  Inc..  64  IBLA  402  (June  17,  1982) 

ME2li_ki_5i£haelson ,  65  IBLA  6  (June  17,  1982) 

Charles  E.  Hull  et  al..  65  IBLA  61  (June  23,  1982) 

Edwin. g,  Keegan.  Jr..  65  IBLA  114  (June  25,  1982) 

Don  C.  Tracy,  Gordon  C.  Tracy,  65  IBLA  160  (June  29, 
1982) 

Banuel  R.  Hernandez,  65  IBLA  281  (July  12,  1982) 

Helena  Silver , Bines,  .Inc. .  65  IBLA  287  (July  13,  1982) 

Vi°ia_Peck_ Wh i t ney ,  65  IBLA  361  (July  20,  1982) 

1 Ac to r_Heg.sted ,  66  IBLA  31  (July  23,  1982) 

David  G.  Still.  66  IBLA  35  (July  23,  1982) 

Killia5_Ri_Saechter_et_al..,  66  IBL*  230  (»<J9-  16.  1982) 

Githa  T.  Bavo.  73  IBLA  277  (June  7,  1983) 

Shirley  Poaerinke.  74  IBLA  210  (July  18,  1983) 

Gordon  J.  Blake  et  al..  75  IBLA  1  (Aug.  2,  1983) 

Hilford  R.  Pritble.  75  IBLA  174  (Aug.  19,  1983) 

li££e_R i ver s_ Hi ni na_Co. ,  75  IBLA  176  (Aug.  19,  1983) 

John  D.  Dowers.  75  IBLA  266  (Aug.  26,  1983) 

Henry  Allen,  Harold  Dils.  76  IBLA  14  (Sept.  6,  1983) 

Lydia  Darlene  Shears,  76  IBLA  148  (Sept.  26,  1983) 

firacS—Pi-Clocker,  76' IBLA  231  (Oct.  17,  1983) 

Hikp_BellJinin3_S_0il_Co.,  76  IBLA  254  (Oct.  17,  1983) 


The  recordation  requireaent  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
43  U.S.C.  «  1744(a)   (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claia  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Hanageaent  is  mandatory,  not  discre- 
tionary.  Filing  of  evidence  of  assessment  work  only  in 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSBEBT  HORK  OR  NOTICE  OF 
IBTEBTIOH  TO-HOLD  BINIBG  CLAIH — Continued 

the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requireaents  of  the 
Federal  Land  Policy  and  Banageaent  Act  of  1976  or  those 
in  U3  CFR  3833.2-1. 

Major  G.  Atkins,  60  IBLA  284  (Dec.  17,  1981) 

Floren  Klopfenstein.  62  IBLA  238  (Bar.  11,  1982) 

Gregory  H.  Harrington.  64  IBLA  331  (June  10,  1982) 


The  aailing  of  a  notice  of  location  prior  to  the 
due  date  is  not  sufficient  to  coaply  with  the  require- 
aents of  the  statute  unless  the  notice  is  actually 
received  by  the  proper  BLH  office  before  such  date. 

Prudential  Bining  S  Exploration.  Inc..  60  IBLA  363 
iDec.  22,  1981) 


when  aail  is  properly  addressed  and  deposited  in 
the  United  States  Bails,  with  postage  thereon  duly  pre- 
paid, there  is  a  rebuttable  presumption  that  it  was 
received  by  the  addressee  in  the  ordinary  course  of 
aail. 

Delivery  by  post  office  of  a  docuaent  to  a  BLB 
state  office  by  placeaent  of  such  sail  in  the  post 
office  box  where  the  state  office  custoaarily  receives 
its  aail,  during  the  hours  in  which  the  state  office  is 
open  to  the  public  for  the  filing  of  docuients,  consti- 
tutes delivery  to  and  receipt  by  the  state  office  of 
the  docuaent. 
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lasMnaton^Chroaiu^COi,  60  IBLA  378  (Dec.  23,  1981) 


Where  the  owner  of  an  unpatented  mining  claia  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claia  on  or  before  Oct.  22,  1979,  the  claia  is  properly 
deeaed  abandoned  and  void. 

The  Bailing  of  an  affidavit  of  assessment  work 
concerning  a  mining  claia  before  the  due  date  is  not 
sufficient  to  coaply  with  the  requireaents  of  the 
statute  unless  the  evidence  of  assessaent  work  is 
actually  received  by  the  proper  Bureau  of  Land  Manage- 
ment office  before  such  date. 

Saman tha_Bow man ,  61  IBLA  20  (Dec.  29,  1981) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  HORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  BINING  CLAIB — Continued 

The  owner  of  an  unpatented  mining  claim  aust  file 
in  each  calendar  year,  on  or  before  Dec.  30,  either  an 
affidavit  of  assessaent  work  perforaed  on  the  claia  or 
a  notice  of  intention  to  hold  the  aining  claia. 
Failure  to  so  file  results  in  a  conclusive  statutory 
presumption  of  abandonment  of  the  claia  by  the  owner. 

Northern. S^one  Supply.  61  IBLA  36  (Dec.  29,  1981) 


tive 

not  1 

howev 

dence 

lant' 

a  cop 

been 

then 

bavin 

but  a 

recei 

tion 


There 
office 
ose  or 
er,  th 
of  as 
s  four 
y  of  p 
record 
subait 
g  issu 
ppella 
ved,  t 
of  reg 


is  a  r 
rs  pro 

aisf  i 

BLB 

sessme 

minin 
rcof  o 
ed  in 
ted  to 
ed  any 
nt  sub 
he  cua 
ularit 


ebutta 

perly 

le  doc 

coaput 

nt  wor 

g  clai 

f  labo 

the  pr 

BLB, 

adver 

itted 

ulat iv 

y- 


ble  presu 
discharge 
intents  ti 
er  print- 
k  was  rec 
as,  and  w 
r  for  all 
oper  coun 
and  where 
se  decisi 
a  copy  o 
e  evidenc 


ptio 

thei 

ely 

out  i 

eived 

here 

four 
ty  re 

BLB 
on  f o 
f  the 
e  reb 


n  that 
r  duti 
filed, 
ndicat 

for  o 
appell 

clai 

cordin 

had  no 

the 

decis 
uts  th 


adm 
es  a 
Hh 
es  t 
ne  o 
ant 
s  wh 
g  of 

rec 
four 
ion 
e  pr 


mistra- 
nd  do 
ere, 

hat  evi- 
f  appel- 
submits 
ich  had 
fice  and 
ord  of 
th  claia 
he  had 
esump- 


£2bert_Ti_ Reynolds,  61  IBLA  52  (Dec.  31,  1981) 
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Bed  V.  Scott.  Jr..  61  IBLA  109  (Jan.  4,  1982) 


Filing  is  accoaplished  only  when  a  document  is 
delivered  to  and  received  by  the  proper  BLB  office  dur- 
ing business  hours  and  depositing  a  document  in  the 
mails  does  not  constitute  filing.   Bail  received  in  the 
post  office  box  designated  by  BLB  as  its  address  of 
record  prior  to  BLB's  close  of  business  on  a  given  day 
is  properly  considered  as  received  by  BLH  on  that  date 
and  failure  of  BLB  to  pick  up  the  aail  cannot  alter 
this  result.   However,  where  the  evidence  establishes 
that  a  docuaent  was  not  placed  in  the  BLB  post  office 
box  until  after  the  deadline,  the  filing  is  not  timely. 

Golden  Nonesuch  Bining  CorpT  et  alT ,  61  IBLA  120 
(Jan.~157  1982) 


Although  at  common  law,  abandonment  of  a  mining 
claia  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Eolicy 
and  Banageaent  Act  of  1976  (43  U.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claia  has  not  been  abandoned  by 
his  coapliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSBENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MNING  CLAIB — Continued 

a  claimant  intended  not  to  abandon  his  clan  aay  not  be 
considered  in  such  cases. 

JSiaS_ii_9£J!Maiie.  61  IBLA  163  (Jan.  25,  1982) 

Sidney  0.  Saith,  62  IBLA  378  (Bat.  24,  1982) 


Dnder  sec.  314  of  the  Federal 
ageaent  Act  of  1976,  43  D.S.C.  t  17 
of  an  unpatented  lining  claia  locat 
prior  to  Oct.  21,  1976,  Bust  file  w 
office  of  BLB  within  3  years  after 
notice  of  intention  to  hold  or  evid 
of  annual  assessaent  work  on  the  cl 
filing  Bust  be  Bade  before  Dec.  31 
after.   Otherwise,  the  claia  is  con 
abandoned  and  void.   There  is  no  pr 
of  this  requirement. 
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Bona ld._R.i_At kins ,  61  IBLA  36U  (Feb.  16,  1982) 


Sec.  31U  (a)  of  FLPBA  requires  the  owner  of  an 
unpatented  mining  clan  located  prior  to  Oct.  21,  1976, 
to  file  with  BLB  on  or  before  Oct.  22,  1979,  and  prior 
to  Dec.  31  of  each  year  thereafter,  an  affidavit  of 
assessment  work  perforaed  thereon,  or  a  notice  of 
intention  to  hold  the  claia,  or  a  detailed  report 
provided  by  sec.  28-1  of  Title  30,  relating  thereto. 
Sec.  314  (c)  states  that  the  failure  to  coaply  with 
subsec.  (a)  invokes  a  conclusive  presumption  of  the 
claia's  abandonment,  and  43  CFR  3833.1(a)  declares 
that  the  claia  "shall  be  void." 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSBENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  BINIHG  CLAIB — Continued 

Dnder  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  D.S.C.  •  1744  (1976)  ,  the 
owner  of  a  aining  claia  located  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
perforaance  of  annual  assessment  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

In  enacting  the  Federal  Land  Policy  and  Banageaent 
Act  of  1976  (143  U.S.C.  «  1744  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claiaant  to  show  that 
the  claia  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a  conclusive  presumption  of  abandonment. 

Loy  Yokua.  62  IBLA  27  (Feb.  24,  1982) 


Dnder  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  U3  D.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  aust 
file  a  copy  of  the  recorded  notice  of  location  within 
90  days  after  the  date  of  location,  and  a  notice  of 
intention  to  hold  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  of  the  location.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deeaed  conclusively  to  constitute  an  abandonment  of 
the  claim  by  the  owner  and  renders  the  claim  void. 

Douglas  Lee  Jones.  62  IELA  107  (Bar.  2,  1982) 


David  and  Hoirdon  Doreaus.  61  IBLA  367  (Feb.  17, 
1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  D.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claim  void. 
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Jim__. _______ ,  62  IBLA  9  (Feb.  23,  1982) 


Although  at  common  law,  abandonment  of  a  aining 
claia  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Banagement  Act  of  1976  (43  D.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  coapliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claia  may  not  be 
considered  in  such  cases. 

AUiS_iLs._Kan_ ler ,  62  IBLA  224  (Bar.  10,  1982) 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  D.S.C.  t  1744(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Banagement  is  mandatory,  not  discre- 
tionary.  Filing  of  a  notice  of  intention  to  hold  min- 
ing claias  only  with  ELB  does  not  constitute  compliance 
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either  with  the  recordation  requirements  of  the  Act  or 
those  in  43  CFR  3833.2-3. 

Euaene_Fox,  62  IBLA  232  (Mar.  11,  1982) 


Pursuant  to  43  CFR  3833.14  and  36  CFB  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  recorded  in 
accordance  with  the  (lining  in  the  Parks  Act,  16  U.S.C. 
*  1907  (1976) ,  are  properly  deemed  abandoned  and  void 
if.  a  notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a  copy  of  the  recorded  instrument  filed 
with  the  proper  office  of  BLH  on  or  before  Oct.  22, 
1979,  for  claims  located  prior  to  Oct.  21,  1976,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976). 

Si_5*il_libbetts,  62  IBLA  252  (Bar.  15,  1982) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
requires  that  for  each  mining  claim  located  prior  to 
Oct.  21,  1976,  the  initial  filing  of  evidence  of  assess- 
ment work  or  notice  of  intention  to  hold  the  claim  must 
be  made  with  both  the  BLM  and  the  local  office  of  the 
state  where  the  notices  of  location  were  filed  within 
3  years  of  the  enactment  of  FLPBA. 

•!§.££ in_S lisco_e t_a K  ,  62  IBLA  260  (Bar.  15,  1982) 


There  is  a  rebuttable  presumption  that  BLM  acts 
regularly  with  respect  to  allegedly  filed  mining  claim 
documents.   That  presumption  can  be  overcome  only  by  a 
showing  of  substantial  evidence  tending  to  disprove  the 
regularity  of  BLM's  action  in  the  particular  instance 
in  question;  upon  such  a  showing,  the  Board  decides  the 
case  without  further  reference  to  the  presumption  and 
by  preponderance  of  the  evidence.   Bailing  a  document 
is  not  evidence  that  BLM  ever  received  it,  and  does  not 
satisfy  the  recording  requirement  nor  rebut  the  pre- 
sumption of  regularity. 

In  Topaz  Beryllium  Co.  v.  United  States.  64  9  F.2d 
775  (10th  Cir.  1981) ,  it  was  held  that  "supplemental" 
mining  claim  information  required  only  by  the  regula- 
tions, not  FLPMA,  is  subject  to  cure.   Failure  to  file 
a  proof  of  labor  timely  or  properly  is  not  curable 
after  the  recordation  deadline,  because  such  filing  is 
not  "supplemental,"  being  required  by  FLPBA  itself. 

S°bert_L_. _Race_et_ali ,  63  IBLA  1  (Mar.  25,  1982) 


One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Ejmer  F.  Brewster,  .Steve ,  Foster .  63  IBLA  51  (Mar.  30, 
1982) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  CR  NOTICE  OF 
INTENTION  TC  BOLD  MINING  CLAIM — Continued 

the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Banagement. 
This  requirement  is  mandatory,  not  discretionary. 
Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976  are  constitutional. 

Cld_ H un dr e d_Gol d_B i ni na_COj. ,  63  IBLA  56  (Bar.  30,  1982) 

Olive  B.  Stirland.  65  IBLA  363  (July  20,  1982) 


where  the  claimants  inadvertently  omit  the  name  of 
a  mining  claim  from  their  affidavit  of  annual  assess- 
ment work,  which  was  otherwise  properly  recorded  both 
in  the  county  and  with  BLB,  the  omitted  claim  must  be 
deemed  conclusively  to  be  abandoned  under  the  provi- 
sions of  sec.  314,  Federal  Land  Policy  and  Banagement 
Act  of  1976,  43  U.S.C.  $  1744  (1976). 

Frances. J.  Darger,  63  IBLA  67  (Bar.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

The  recordation  requirement  of  sec.  314  (a)  of 
the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  U.S.C.  »  1744(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Eureau  of  Land  Banagement  is  mandatory,  not  discre- 
tionary. 

Lynn  Day.  63  IBLA  70  (Bar.  30,  1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
i.e. ,  on  or  after  Jan.  1,  and  on  or  before  Dec.  30. 
The  date  of  filing  with  the  Bureau  of  Land  Banagement 
is  the  critical  date,  and  the  assessment  year  recited 
in  the  proof  is  secondary. 

JohJS_Ii_ Conner,  63  IBLA  129  (Apr.  5,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976) ,  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  $  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  copy  of  the  recorded  notice  of  location  and 
a  notice  of  intention  to  hold  the  claim  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1976,  and  a  proof  of  labor  or  notice 
of  intention  to  hold  prior  to  Dec.  31  of  each  calendar 
year  thereafter.   The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  mining  claim  must 
be  filed  both  in  the  office  where  the  notice  of  the 
claim  is  recorded  and  in  the  proper  office  of  the 
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Bureau  of  Land  Management.   This  requirement  is  manda- 
tory, not  discretionary.   Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  not 
constitute  compliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Elsie_Ii_Stewarti_Walter_Gi_SteMart.  63  IBLA  153 
(Apr.  6.  1982) 


Dnder  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  and 
i»3  CFR  3833.2-1,  the  owner  of  a  mining  claim  located 
prior  to  Oct.  21,  1976,  must  file  evidence  of  assess- 
ment work  or  a  notice  of  intention  to  hold  the  claim  ii 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979.   Failure  to  comply  with  this 
recordation  requirement  is  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

£2 u  1_ J -._La m br ix  ,  63  IBLA  170  (Apr.  8,  1982) 

£ruz_M._Chaves,  67  IBLA  270  (Sept.  27,  1982) 


The  sailing  of  a  notice  of  location  after  the  due 
date  is  not  sufficient  to  comply  with  the  requirements 
of  the  statute. 

DonaId_Ci_S t r ona ,  63  IBLA  195  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  prior  to  Oct.  21,  1976,  must 
file  a  copy  of  the  official  record  of  the  notice  of 
location  of  the  claim  and  evidence  of  assessment  work 
or  a  notice  of  intention  to  hold  the  claim  within  3 
years  after  Oct.  21,  1976,  in  the  proper  office  of  the 
Bureau  of  Land  Management.   There  also  must  be  filed 
with  the  Bureau  of  Land  Management,  on  or  before 
Dec.  30  of  each  calendar  year  thereafter,  a  current 
proof  of  labor  or  notice  of  intention  to  hold  the  claim. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  nor  any  grace  period  to  accommodate  late 
filings.   Where  evidence  of  assessment  work  is  not 
filed  because  of  delay  in  mail  delivery,  the  conse- 
quences must  be  borne  by  the  claimant. 

Ii_£i£fear d_I k ar d ,  63  IBLA  200  (Apr.  8,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.2-1, 
in  the  proper  office  of  the  Bureau  of  Land  Management 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  abandonment  of  the  mining  claim  by  the 
owner. 

Xako_Minina,  63  IBLA  206  (Apr.  9,  1982) 

Ei_Del_&_Associates,  65  IBLA  170  (June  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  *  1744  (1976)  ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  timely  because  it 
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was  delayed  in  the  mail,  the  statutory  consequence  must 
be  borne  by  the  claimant. 

Charles  A.  Eehney  III.  63  IBLA  231  (Apr.  16,  1982) 

R.  L.  Pate.  Sr..  63  IBLA  233  (Apr.  19,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

l£ancis_  S  kaw_e  t_al ._ ,  63  IBLA  235  (Apr.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  prior  to  Oct.  21,  1976,  must 
file  a  copy  of  the  official  record  of  the  notice  of 
location  of  the  claim,  and  evidence  of  assessment  work 
or  a  notice  of  intention  to  hold  the  claim,  within  3 
years  after  Cct.  21,  1976,  in  the  proper  office  of  the 
Bureau  of  Land  Management;  and  on  or  before  Dec.  30  of 
each  calendar  year  thereafter,  there  also  must  be  filed 
with  BLM  current  proof  of  labor  or  notice  of  intention 
to  hold  the  claim.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  nor  any  grace  period  to 
accommodate  late  filings.   Where  evidence  of  assessment 
work  is  not  filed  because  of  loss  in  mail  delivery,  the 
consequences  must  be  borne  by  the  claimant. 

S2bgrt_J._Verchota,  64  IBLA  23  (May  6,  1982) 


Where  a  mining  claimant  submits  a    copy  of  his 
annual  proof  of  labor  to  the  BLM  District  Office  in 
Moab,  Utah,  on  Dec.  30,  1981,  he  has  not  complied  with 
43  CFR  3833.2-1,  even  though  the  instrument  was  sub- 
mitted to  the  District  Office  within  the  statutory 
period  for  such  filing,  because  the  proof  of  labor  has 
not  been  filed  in  the  "proper  BLM  office,"  which  is  the 
BLM  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  by  43  CFR  1821.2-l(d),  and  43  CFR  3833.0-5(g). 
Where  the  required  instrument  is  not  received  by  and 
date  stamped  by  the  proper  BLM  office  during  the  stat- 
utory time  period,  it  is  untimely  and  the  mining  claim 
is  properly  declared  abandoned  and  void  under  43  CFR 
3833.4(a). 

i2kD-J.=._.!Se.og,h ,  64  IBLA  101  (May  17,  1982) 


The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
t  1744(a)  (1976),  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  of  the  claim 
is  recorded  and  in  the  proper  office  of  the  Bureau  of 
Land  Management  prior  to  Dec.  31  of  each  calendar  year 
is  mandatory,  not  discretionary.   Filing  of  evidence 
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only  in  the  county  recording  office  does  not  constitute 
compliance  either  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  *  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Thomas_Gi_Mason_et_ali,  64  IBLA  104  (Hay  17,  1982) 

Vienna_Silver_Mines_Coii_Inc.,  67  IBLA  130  (Sept.  16, 
1982) 

J3tlvi£_.§rad  shaw ,  68  IBLA  390  (Nov.  23,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  after  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the 
mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim  was 
located.   There  is  no  provision  for  waiver  of  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed  timely  because  of  a  snowstorm,  the 
consequence  must  be  borne  by  the  claimant. 

S§2E3§_Hhitehead,  64  IBLA  111  (Hay  17,  1982) 


A  notice  of  intention  to  hold  which  does  not  com- 
ply with  the  form  requirements  of  43  CFR  3833.2-3  to 
the  extent  that  the  regulatory  requirements  regarding 
content  go  beyond  the  requirements  of  the  statute,  will 
not  automatically  result  in  a  claim  being  declared  aban- 
doned and  void.   However,  where  the  notice  does  not 
include  a  copy  of  a  notice  of  intention  to  hold  filed 
in  the  local  recording  office,  as  required  by  the 
statute,  a  claim  is  properly  declared  abandoned  and 
void. 

Grea t_West_Land_6_Hi n i ng._Corp.i ,  64  IBLA  114  (Hay  19, 
1982) 


Where  the  evidence  shows  that  the  owner  of 
unpatented  mining  claims  located  after  Oct.  21,  1976, 
in  calendar  year  1979,  did  file  with  BLM  by  Dec.  30, 
1980,  a  copy  of  the  notice  of  intention  to  hold  the 
claims  which  notice  was  filed  also  in  the  local  offices 
of  the  state  wherein  the  notices  of  location  were  filed, 
the  mining  claimant  has  complied  with  the  statutory 
requirements  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976. 

AZL-Rgsources^Inc.,  64  IBLA  126  (May  20,  1982) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  CR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIH — Continued 

Under  43  U.S.C.  «  1744(a)   (1976)  and  43  CFR  3833.2, 
the  owner  of  an  unpatented  mining  claim  must  file  for 
record  before  Dec.  31  of  each  calendar  year,  in  the 
office  of  local  jurisdiction  where  the  location  notice 
of  the  claim  is  recorded,  evidence  of  assessment  work 
performed  on  the  claim  or  a  notice  of  intention  tc  hold 
the  claim,  and  must  also  file  in  the  proper  Bureau  of 
Land  Management  office  a  copy  of  the  instrument  filed 
in  the  local  jurisdiction.   Failure  to  make  both  fil- 
ings of  the  same  instrument  is  deemed  to  be  an  abandon- 
ment of  the  claim. 

Elkins  Real  Estate.  64  IBLA  141  (Hay  24,  1982) 

Conald_Klein^_Mgzelle_Klein,  66  IBLA  212  (Aug.  16,  1982) 


Where  a  mining  claimant  submits  a  copy  of  a  notice 
of  intent  to  hold  a  mining  claim  to  the  BLM  district 
office  in  Hoab,  Utah,  on  Dec.  30,  1981,  he  has  not  com- 
plied with  43  CFR  3833.2-1.   Even  though  the  instrument 
was  submitted  to  the  district  office  within  the  statu- 
tory period  for  such  filings,  the  notice  of  intent  has 
not  been  filed  in  the  "proper  BLH  office,"  which  is  the 
BLH  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  in  43  CFR  1821.2-l(d)  and  43  CFR  3833.0-5(g). 
Where  the  required  instrument  is  not  received  and  date 
stamped  by  the  proper  BLM  office  during  the  statutory 
time  period,  the  mining  claim  is  properly  deemed  to  be 
abandoned. 

H.  Bowen,  Jr.,  64  IBLA  264  (June  2,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  U.S.C.  $  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  ty  the 
owner. 

Evidence  of  assessment  work  must  be  delivered  to 
and  received  by  the  proper  Bureau  of  Land  Management 
office  by  the  due  date  in  order  to  be  timely  filed. 
Depositing  a  document  in  the  mails  does  not  constitute 
filing. 

£2ia_L§§_:2£Bsen-Gore,  64  IBLA  271  (June  2,  1982) 


Where  mining  claims  are  located  in  1977,  the 
owners  were  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  *  1744 
(1976),  to  file  a  notice  ot  intention  to  hold  the 
claims  or  evidence  of  assessment  work  performed  during 
1978,  both  in  the  county  where  the  location  notices 
were  of  record  and  in  the  proper  office  of  the  Bureau 
of  Land  Management.   Failure  to  file  the  required 
instruments  is  conclusively  deemed  to  constitute  an 
abandonment  of  the  claims. 

Rober t_G i lmore ,  64  IELA  295  (June  7,  1982) 

HM»ei_Ai_Wolcott_et_al.,  65  IBLA  369  (July  20,  1982) 

Elaine  Marianne  McLeyie.  67  IBLA  220  (Sept.  23,  1982) 


It  is  error  for  the  Bureau  of  Land  Management  to 
declare  unpatented  mining  claims  abandoned  and  void  for 
failure  to  submit  an  affidavit  of  assessment  work  after 
having  sent  the  claimant  a  notice  that  the  affidavit 
has  been  received. 

2§£n_Wi_Simmonsx_Jri,  64  IBLA  139  (Hay  24,  1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  a  mining 
claim  applies,  a  filing  must  be  made  within  each  calen- 
dar year,  i.e.,    on  or  after  Jan.  1,  and  on  or  before 
Dec.  30,  in  both  the  county  recording  office  and  the 
proper  office  of  the  Bureau  of  Land  Management. 

LLttskSiah-facif i^COj.,  64  IBLA  300  (June  8,  1982) 
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Where  the  owner  of  an  unpatented  mining  clam 
fails  to  file  a  copy  of  the  proof  of  labor  recorded  in 
the  office  where  the  location  notice  is  of  record  in 
the  proper  office  of  the  Bureau  of  Land  Management, 
prior  to  Dec.  31  of  the  year  of  recording  the  instru- 
ment with  the  county  recorder,  the  claim  is  properly 
deemed  abandoned  and  void  pursuant  to  13  U.S.C.  $  1744 
(1976). 

Da_id__c_i_nis,  64  IBL*  302  (June  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  and  recorded  with  BLM  on  or  before  Oct.  22,  1979, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  thereafter.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  timely  because  it 
became  lost  in  the  mail,  the  loss  must  be  borne  by  the 
claimant. 


SSISa_d_Mini_3_C°i.»  65  IBLA  172  (June  29,  1982) 
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j*23§l_i>.ta __£_ ,  65  IBLA  69  (June  23,  1982) 
Gladys  H,  .Cramer.  65  IBLA  120  (June  25,  1982) 


Edna  L.  Patterson,  64  IBLA  316  (June  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  0  1744  (1976),  the  owner 
of  an  unpatented  mining  claia  located  after  Oct.  21, 
1976,  aust  file  a  notice  of  intent  to  hold  the  aining 
claia  or  evidence  of  perforaance  of  annual  assessment 
work  on  the  claia  prior  to  Dec.  31  of  each  year  follow- 
ing the  calendar  year  in  which  the  claia  was  located. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed,  for  whatever  reason,  the  claia  is  conclu- 
sively presuaed  to  be  abandoned. 

Richar.d_Cs._Da vis ,  65  IBLA  1  (June  17,  1982) 

Stev __________  66  IBLA  46  (July  27,  1982) 
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Kenneth  L.  Wilbur.  65  IBLA  4  (June  17,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  a  mining  claim  located  prior  to  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  or  before 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  calendar 
year  thereafter.   This  requireaent  is  mandatory,  and 
failure  to  coaply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claia  void. 
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JLi-ii  Shepherd^  Viola,  fl.  .Shepherd.  65  IELA  72 
(June~237  1982) 

J,  Barry  yan.Hppqen.  65  IBLA  175  (June  29,  1982) 

Gregory  A.  Voetsch.  Sr. .  69  IBLA  124  (Dec.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  an  unpatented  aining  claia  must  file  a  notice  of 
intention  to  hold  the  claia  or  evidence  of  assessment 
work  performed  on  the  claia  prior  to  Dec.  31  of 
each  calendar  year.   There  is  no  provision  for  waiver 
of  this  aandatory  requireaent,  and  where  evidence  of 
assessment  work  is  not  filed  tiaely  because  of  delay  in 
aail  delivery,  the  statutory  consequence  of  atandonaent 
aust  be  borne  by  the  claiaant. 

Canyonlands, Uraniua,  Inc..  65  IBLA  82  (June  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Manageaent  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.2-1,  the  owner  of  a  aining  claia  located 
on  or  before  Oct.  21,  1976,  aust  file  evidence  of  per- 
foraance of  annual  assessment  work  or  a  notice  of 
intention  to  hold  the  claia  on  or  before  Oct.  22,  1979, 
and  prior  to  Dec.  31  of  each  calendar  year  thereafter. 
This  requireaent  is  aandatory,  and  failure  to  coaply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  by  the  owner  and  renders  the  claim  void. 

ilia liQ3_ JLiv§I_JLLD.iJ!3._!ss_n ,  65  IBLA  164  (June  29,  1982) 


C__Do_J_as_Le_,  65  IBLA  41  (June  22,  1982) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSBEBT  WOBK  OB  SOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Where  certain  instruments  are  required  by  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  $  1714  (1976),  to  be  filed  with  the  proper 
office  of  BLB  prior  to  Dec.  31  of  any  year,  and  where 
the  BLM  office  is  not  open  on  Dec.  30,  the  filing  of 
the  instrunents  on  Jan.  2,  the  next  date  the  BLB  office 
is  open,  is  deemed  tinely  compliance  with  the  filing 
requirements  of  FLPBA. 

Buttes  Resources  Co.,  65  IBLA  178  (June  29,  1982) 


FEDERAL  LANE,  POLICY . AND , MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  natter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Peter_Laczay ,  65  IBLA  291  (July  13,  1982) 


Where  a  preponderance  of  the  evidence  does  not 
support  a  finding  that  all  documents  necessary  to 
effectuate  a  filing  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  a.S.C.  *  1744 
(1976) ,  were  timely  filed,  a  decision  declaring  mining 
claims  abandoned  and  void  for  failure  to  file  timely 
the  required  documentation  will  be  affirmed. 

James_Heldman,  65  IBLA  180  (June  29,  1982) 


Where  a  mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  abandonment 
of  the  claim. 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $  1744  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  on  or 
before  Dec.  30  of  the  calendar  year  following  the  year 
in  which  the  claim  was  located,  and  prior  to  Dec.  31  of 
every  year  thereafter.   This  requirement  is  mandatory, 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Fawn_Ru££,  65  IBLA  277  (July  12,  1982) 


With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  with  the  proper  BLB  office,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  ty  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  O.S.C.  t  1744  (1976)  . 

MSI schel_Kna££ ,  65  IBLA  314  (July  14,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claim  must  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  performance 
of  assessment  work  on  the  claim  prior  to  Dec.  31  of 
each  calendar  year.   There  is  no  provision  for  waiver 
of  this  mandatory  requirement,  and  where  the  evidence 
of  assessment  work  is  not  filed  timely  because  it  was 
delayed  in  the  mail,  the  consequence  must  be  borne  by 
the  claimant. 

II»££_Itli>s tr urn ,  65  IBLA  285  (July  13,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   This  requirement  is  man- 
datory, and  failure  to  comply  is  deemed  conclusively  to 
constitute  an  abandoment  of  the  claim  and  renders  the 
claim  void.   The  recordation  requirement  of  sec.  314(a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
that  evidence  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  the  BLM  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  omits  the  name 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLM,  the  omitted  claims 
must  be  deemed  conclusively  to  be  abandoned  under  pro- 
visions of  sec.  314,  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  *  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
mast  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management. 
This  requirement  is  mandatory,  not  discretionary. 
Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

J_£_B_Minin3_Coai_lnci,  65  IBLA  335  (July  15,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  evidence  of  performance  of  annual  assessment 
work  or  a  notice  of  intention  to  hold  the  claim  on  or 
before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  year 
thereafter.   This  requirement  is  mandatory,  not  discre- 
tionary.  There  is  no  provision  for  waiver  of  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed  because  it  was  delayed  in  the  mail, 
the  statutory  consequence  must  be  borne  by  the  claimant. 


fiofee  r  t_A  ._Saj  d  sted  tj 
(July  20,  1982) 


Priley  Stemweld.  65  IBLA  367 
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FEDERAL  HBP  POLICY.  AND.  BANAGBH,BNT  ACT  OF  1976--CODtinaed 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSHENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIH — Continued 


Under  sec.  314  of  the  Fede 
Hanageaent  Act  of  1976,  43  U.s 
owner  of  a  lining  clan  located 
file  a  notice  of  intention  to  h 
dence  of  assessment  work  prior 
calendar  year,  both  in  the  offi 
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Ja»es_Ti._Hackwor th ,  66  IBLA  132  (Aug.  10,  1982) 

Carolyn  C.  Crawford,. H.  Bar  Chenault,  68  IBLA  19 
(Oct.  19,  1982)"" 

Don_Tow,  68  IBLA  213  (Nov.  10,  1982) 


FEDERAL  LAID  POLICY  AND  HANAGEBE1T  ACT  OF  1976 — Continued 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  NOBK  OR  NOTICE  OF 
INTENTION  TO  HOLD  BINIIG  CLAIfl — Continued 
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43  O.S.C.  t  1744( 
work  or  notice  of 
filed  both  in  the 
of  the  claia  is  r 
the  Bureau  of  Lan 
tionary.  Filing 
the  county  record 
pliance  either  wi 
Federal  Land  Poli 
in  43  CFR  3833.2- 


lon  requireaen 
Policy  and  Han 
a)  (1976),  tha 
intention  to 
office  where 
ecorded  and  in 
d  Hanageaent  i 
of  evidence  of 
ing  office  doe 
th  the  recorda 
cy  and  Nanage 
1. 


t  of  sec 
ageaent 
t  eviden 
hold  ain 
the  noti 

the  pro 
s  aandat 

assessa 
s  not  co 
tion  req 
ent  Act 


314(a)  of 
Act  of  1976, 
ce  of  assessment 
ing  claims  be 
ce  of  location 
per  office  of 
ory,  not  discre- 
ent  work  only  in 
nstitute  com- 
uireaents  of  the 
of  1976  or  those 


The  Bailing  of  a  proof  of  labor  to  the  Bureau  of 
Land  Hanageaent  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  BLH  office 
on  or  before  such  date. 

Vernon  J.  Nell.  66  IBLA  171  (Aug.  12,  1982) 


Where  a  mining  claim  was  located  in  Nov.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land  Sec.  314 

Policy  and  Hanagement  Act  of  1976,  43  O.S.C.  *  1744  aent  Act  of  19 

(1976),  to  file  on  or  before  Dec.  30,  1981,  a  notice  of  owner  of  an  un 

intention  to  hold  the  claia  or  evidence  of  assessment  intention  to  h 

work  performed  during  1981,  both  in  the  county  where  work  prior  to 

the  location  notice  is  of  record  and  in  the  proper  where  the  loca 

office  of  the  Bureau  of  Land  Hanageaent.   Failure  to  office  of  the 

file  the  required  instruments  within  the  prescribed  file  the  requi 

time  is  conclusively  deeaed  to  constitute  an  abandon-  prescribed  ti 

ment  of  the  claia.  tute  an  abando 


With  respect  to  unpatented  aining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claia 
or  evidence  of  assessment  work  in  both  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  BLH  office,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claia  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  O.S.C.  *  1744  (1976) . 


Evelyn  L.  Parent.  George  V. 
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Geoffrey  L.  Warren.  66  IBLA  165  (Aug.  11,  1982) 

ii_Li_Stutenroth,  67  IBLA  6  (Sept.  1,  1982) 

Orville_Ni_WilliaasJ._Helen_Ci_Williaas,  69  IBLA  270 
(Dec.  21,  1982) 


of  the  Federal  Land  Policy  and  Hanage- 
76,  43  O.S.C.  t  1744  (1976),  requires  the 
patented  mining  claim  to  file  a  notice  of 
old  the  claia  or  evidence  of  assessment 
Dec.  31  of  each  year  both  in  the  county 
tion  notice  is  of  record  and  in  the  proper 
Bureau  of  Land  Hanagement.   Failure  to 
red  instruments  in  both  places  within  the 
e  period  is  conclusively  deemed  to  consti- 
nment  of  the  claia. 


Carl  Eichenhofer.  66  IBLA  226  (Aug.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent Act  of  1976,  43  U.S.C.  *  1744  (1976),  the  owner 
of  an  unpatented  aining  claia  located  on  public  land 
aust  file  a  notice  of  intention  to  hold  the  mining 
claia  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper  office 
of  the  Bureau  of  Land  Hanagement.   There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely  because 
it  was  delayed  in  the  aail,  the  consequence  aust  be 
borne  by  the  claiaant. 

*Me_HcNeili_Flora_HcNeil,  66  IBLA  228  (Aug.  16,  1982) 

tawrence_Hordstrga,  67  IBLA  398  (Oct.  12,  1982) 

Jaaes  J.  HcFarlane.  68  IBLA  24  (Oct.  21,  1982) 

Robert  F.  Thompson,  68  IBLA  120  (Oct.  26,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claia  aust  file  a  notice  of  intention  to 
hold  the  claia  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  on  or  before  Dec.  30  of 
each  calendar  year.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
abandonment  of  the  claim  by  the  owner  and  renders  the 
claia  void. 

Alan  T.  Trees.  Jaaes  L.  Barnes,  66  IBLA  334  (Aug.  26, 
1982) 

Jaaes  A.  Huff,  Elizabeth  H.  , Young.  69  IELA  31  (Nov.  26, 
1982) 

Jaaes  A.  Huff,  Elizabeth  H,  Young.  69  IELA  368  (Jan.  3, 
1983) 

Euaen e_ W_. _Wal ckx_ Jr .  ,  72  IBLA  30  (Apr.  5,  1983) 

Grace  P.  Crocker.  73  IBLA  78  (Hay  17,  1983) 
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FEDERAL  LAUD  POLICY  AMD  MANAGEMENT  ACT  OF  1976 — Con  tinned 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSHEHT  BOBK  OH  NOTICE  OF 
IBTBHTION  TO  BOLD  BIKING  CLAIB--Continu«7  . 

Under  sec.  314  of  the  Federal  Land  Pf    '  and 
Management  Act  of  1976,  13  O.S.C.  «  1744  (l>.  \,  the 
owner  of  a  sining  claim  located  before  Oct.  21,  1976, 
and  recorded  with  BLB  on  or  before  Oct.  22,  1979,  lust 
file  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  annual  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  annual  stateaent  is  filed.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  filed  timely 
because  it  becomes  lost  in  the  mail,  the  loss  must  be 
borne  by  the  claimant. 

Ja»S§_Ri_S£lHSn.  67  "LA  138  (Sept.  16,  1982) 


The  recordation  requirement  of  sec.  311  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  O.S.C.  *  17UU  (1976) ,  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  BLB  is  mandatory, 
not  discretionary.   Filing  of  evidence  of  assessment 
work  only  in  the  county  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Banagement  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

The  mailing  of  a  proof  of  labor  to  the  Bureau  of 
Land  Banagement  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  BLB  office 
on  or  before  such  date. 

Baureen_Carr,  67  IBLA  162  (Sept.  21,  1982) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSBENT  BOBK  OR  NOTICE  OF 
INTENTION  TO  BOLD  BINING  CLAIH--Continued 

conclusively  deemed  to  constitute  an  abandonment  of  the 
claim. 

John  Andrew  Batok.  67  IBLA  272  (Sept.  28,  1982) 


where  a  mining  claim  was  located  in  Oct.  1977,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  43  O.S.C.  t  1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Banagement.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  in  the  proper  BLB  office,  prior  to  Dec.  31 
of  the  year  following  the  calendar  year  in  which  the 
claim  was  located,  as  required  by  sec.  314  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  O.S.C.  *  1744  (1976)  . 

Roger  Ferguson.  Sybil  R.  Ferguson.  67  IELA  284 
(Sept.  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  %    1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  must  file  a  notice  of  intent  to  hold  the 
mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim  was 
located.   There  is  no  provision  for  waiver  of  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  whatever  reason,  the  claim  is 
conclusively  presumed  to  te  abandoned. 

K fit h_E.._Fer rel  1 ,  67  IBLA  181  (Sept.  21,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  copy  of  the  notice  of  location  and  a  notice 
of  intention  to  hold  the  claim  or  evidence  of  assess- 
ment work  on  the  claim  on  or  before  Oct.  22,  1979,  and 
prior  to  Dec.  31  of  every  year  thereafter  he  must  file 
an  affidavit  of  assessment  work  or  a  notice  of  inten- 
tion to  hold  the  claim.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  timely  because  it 
was  delayed  in  the  mail,  the  statutory  consequences 
must  be  borne  by  the  claimant. 

Carl  H.  Quandt.  67  IBLA  355  (Oct.  6,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976  and  43  O.S.C.  «  1744  (1976),  requires  the 
owner  of  an  unpatented  mining  claim  to  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  prior  to  Dec.  31  of  each  year  in  the  proper  office 
of  the  Bureau  of  Land  Management.   Failure  to  file  the 
required  instrument  within  the  prescribed  time  period 
is  conclusively  deemed  to  constitute  an  abandonment  of 
the  claim. 

Sobe£i_8ren n an ,  67  IBLA  218  (Sept.  23,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  *  1744  (1976) ,  the 
owner  ot  an  unpatented  mining  claim  located  on  public 
land  must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  both  the  county 
recorder's  office  and  the  proper  Bureau  of  Land  Banage- 
ment office.   Failure  to  file  the  required  instruments 
in  both  places  within  the  prescribed  time  period  is 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSHEST  BOBK  OR  NOTICB  OF 
INTENTION  TO  HOLD  BINIHG  CLAIB — Continued 

Under  sec.  31<t  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  13  U.S.C.  «  1711  (1976) ,  the  owner 
of  a  mining  claia  located  on  public  land  Bust  file  a 
notice  of  intention  to  hold  the  claia  or  evidence  of 
assessment  work  prior  to  Dec.  31  of  each  calendar  year, 
both  in  the  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management.   There  is  no  provision  for  waiver  of  this 
aandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  tiaely  filed  the  consequences  aust  be  borne 
by  the  claiaant. 

Jack  L.  Nooley.  68  IBLA  13  (Oct.  18,  1982) 


BECORDATIOH  OF  AFFIDAVIT  OF  ASSBSSBENT  WORK  OB  NOTICE  OF 
INTENTION  TO  HOLD  BINING  CLAIB — Continued 

Under  sec.  311  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  13  O.S.C.  «  17M0  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  aust  file  a  notice  of  intention  to  hold  the  mining 
claia  or  evidence  of  performance  of  assessment  work  on 
the  claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of 
each  calendar  year  following.   There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessaent  work  is  not  filed  tiaely,  the 
consequences  Bust  be  borne  by  the  claimant. 

Loyd.B.  Cglaw.  68  IELA  260  (Nov.  16,  1982) 

Russell. P,_ Journigan.  69  IBLA  52  (Nov.  29,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  t  1711  (1976),  the 
owner  of  a  mining  claim  must  file  a  notice  of  intention 
to  hold  or  evidence  of  performance  of  assessaent  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail,  the  loss 
must  be  borne  by  the  claimant. 

!U25a_Power_Co._et_al.,  68  IBLA  20i  (Nov.  10,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  13  U.S.C.  «  1711  (1976),  the 
owner  of  a  aining  claia  located  after  Oct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  of  Land 
Banagement,  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  assessment  work  on  the  claia  prior  to 
Dec.  31  of  the  calendar  year  following  the  year  in 
which  the  claim  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  because  it  became 
lost  in  the  mail,  the  consequence  must  te  borne  by  the 
claimant. 


flana 
owne 
file 
dene 
cale 
noti 
Bure 
waiv 
dene 
loss 
must 


Und 
geme 
r  of 


n 

e  of 
ndar 
ce  i 
au  o 
er  o 
e  of 

or 

be 


er 
nt  A 

a  m 
otic 

ass 

yea 
s  re 
f  La 
f  th 

ass 
dela 
born 


ec.  311  of  the  Federal  Land  Policy  and 
ct  of  1976,  13  U.S.C.  ft  1711  (1976),  the 
ining  claim  located  on  public  land  must 
e  of  intention  to  hold  the  claim  or  evi- 
essment  work  prior  to  Dec.  31  of  each 
r,  both  in  the  office  where  the  location 
corded  and  in  the  proper  office  of  the 
nd  Banagement.   There  is  no  provision  for 
is  mandatory  requirement,  and  where  evi- 
essment  work  is  not  timely  filed  because  of 
y  by  the  Postal  Service,  the  consequences 
e  by  the  claimant. 


clai 

ting 

and 

and 

Cong 

ant 

his 

fail 

of  a 

a  cl 

cons 


Althou 
m  can  b 

that  i 
in  fact 
flanagem 
ress  sp 
to  show 
complia 
ure  of 
bandonm 
aimant 
idered 


gh  a 
e  es 
t  wa 

did 
ent 
ecif 

tha 
nee 
coup 
ent. 
inte 
ins 


t  con 

tablis 

s  the 

so, 

ACt  Of 
ically 
t  the 
with  t 
liance 
Acco 
nded  n 
uch  ca 


on  1 

hed 

clai 

n  en 

197 

pla 

clai 

he  A 

pro 

rdin 

ot  t 

ses. 


aw, 

only 

mant 

acti 

6  (1 

ced 

m  ha 

ct's 

duce 

giy. 

o  ab 


aban 

by 
's  i 
ng  t 
3  U. 
the 
s  no 

req 
s  a 

ext 
ando 


donment 
evidence 
ntention 
he  Feder 
S.C.  ft  1 
burden  o 
t  been  a 
uirement 
conclusi 
raneous 
n  his  cl 


of  a 
dem 
to 
al  L 
711 
n  th 
band 
s,  a 
ve  p 
evid 
aim 


mining 
onstra- 
abandon  it 
and  Policy 
(1976)) 
e  claia- 
oned  by 
nd  any 
resuaption 
ence  that 
may  not  be 


J°h.n_'Jgst.02.  68  IBLA  206  (Nov.  10,  1982) 
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Jo]>n_i22elSdy,  68  IBLA  215  (Nov.  16,  1982) 


Arden  F.  Griffith  et  al..  68  IBLA  295  (Nov.  19,  1982) 


Bhere  a  aining  claia  was  located  in  Dec.  1979, 
and  evidence  of  assessment  work  or  a  proper  notice  of 
intention  to  hold  the  claim  was  not  filed  both  in  the 
office  where  the  claim  is  recorded  and  in  the  proper 
office  of  BLB  on  or  before  Dec.  30,  1980,  the  claim 
is  properly  declared  abandoned  and  void  pursuant  to 
13  O.S.C.  ft  1711(c)  (1976). 

Bi-JAafel-iouna •    68  IBL»  397  (Nov.  23,  1982) 
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Where  a  claimant  inadvertently  omits  the  name  of 
several  mining  claims  from  his  affidavit  of  annual 
assessment  work  or  notice  of  intention  to  hold  the 
claims,  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLB,  the  omitted  claims  must  te 
deemed  conclusively  to  be  abandoned  under  provisions  of 
sec.  311  of  the  Federal  Land  Policy  and  Banagement  Act 
Of  1976,  13  U.S.C.  ft  1711  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  13  U.S.C.  ft  1711  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
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excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Richard_E_i_ Neves,  69  IBLA  44  (Nov.  29,  1982) 


Nana 

owne 

must 

nana 

reco 

to  h 

form 

cale 

asse 

of  i 

for 

evid 

beca 

by  t 


Und 
jene 
r  of 

fil 
geme 
rded 
old 
ed  o 
ndar 
ssme 
nten 
waiv 
ence 
me  1 
he  c 


er  sec. 
nt  Act 

a  mini 
e  with 
nt ,  on 

notice 
the  cla 
n  the  c 

year  t 
nt  work 
tion  to 
er  of  t 

of  ass 
ost  in 
la  imant 


31*4  Of 
of  1976 
ng  clai 
the  pro 
or  befo 

of  loc 
li  or  e 
laia,  a 
hereaf t 

perf or 

hold  t 
his  man 
essment 
the  mai 


the 
43 
m  lo 
per 
re  0 
atio 
vide 
nd  p 
er  a 

ed 
he  c 
dato 

wor 
1,  t 


Feder 
U.S.C 
cated 
office 
ct.  22 
n  and 
nee  of 
rior  t 

copy 
for  th 
laia 
ry  req 
k  is  n 
he  con 


al  Land 
.  «  1744 
before  0 

of  the 
,  1979, 
a  notice 

assessn 
o  Dec.  3 
of  the  e 
at  year 

There  i 
uirement 
ot  filed 
sequence 


Poli 
(19 
ct. 
Bure 
a  co 

of 

ent 

1  of 

vide 

or  a 

s  no 

an 

bee 

■  us 


cy  a 

76)  , 

21, 

au  o 

py  o 

inte 

work 

eac 

nee 

not 

pro 

d  wh 

ause 

t  be 


nd 

the 
1976, 
f  Land 
f  the 
nt  ion 

per- 
il 

of 
ice 

vision 
ere 

it 

borne 


Ph.il_E.=._Par k s ,  &9  IBLA  48  (Nov.  29,  1982) 

fia^ISi_ti_Pa2i§»  69  IBLA  127  (Dec.  8,  1982) 

iaae_Naa^gI_lx_Ifi£i»  70  IELi  I1*  (Jan.  6,  1983) 

Robert  Paoluccio,  II.  etal.,  70  IBLA  118  (Jan.  13, 
1983)"" 

Zada_Anderson_et_ali,  70  IBLA  122  (Jan.  13,  1983) 
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§usan_S.__Simmons,  69  IBLA  8"  (Nov.  30,  1982) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  %    1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
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excuse  noncoipliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Asbestos  Mines.  Inc..  69  IBLA  100  (Nov.  30,  1982) 

P.2£ald_£i_j>krider,  70  IBL»  36  (Jan.  7.  1983) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  ncncoapliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Bie n t_K . _ j(pu na ,  69  IBLA  131  (Dec.  8,  1982) 

Binexcox_Inci ,  69  IBLA  379  (Jan.  4,  1983) 

Myron  S.  Kenypn.  73  IBLA  10  (May  5,  1983) 

Las  Vegas  Portland  Cement.  Inc..  75  IELA  104  (Aug.  11, 
1983) 
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sequence  Bust  be  borne  by  the  claimant  as 
43  U.S.C.  «  1744(c)   (1976). 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSHEBT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  HINING  CLAIM — Continued 

and  in  the  proper  office  of  BLH  is  mandatory,  not 
discretionary. 

Where  the  claimant  inadvertently  omits  the  names 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLM,  the  omitted  claims 
must  be  deemed  conclusively  to  be  abandoned  under  pro- 
visions of  sec.  3114,  Federal  Land  Policy  and  Management 
Act  Of  1976,  U3  O.S.C.  $  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  *  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 


K lo nde x_Ggld_6_S il ver_M i n i nq  Co. 
1982) 


69  IBLA  247  (Dec.  20, 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  4  3  D.S.C.  4  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  on  or  before  Oct.  22,  1979,  a  copy  of  the 
recorded  notice  of  location  and  a  notice  of  intention 
to  hold  the  mining  claim  or  evidence  of  assessment  work 
performed  on  the  claim.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  the 
copy  of  the  location  notice  or  evidence  of  assessment 
work  is  not  timely  filed,  the  claim  is  properly 
declared  abandoned. 

Iidas_Internationalx_Inc. ,  69  IBLA  251  (Dec.  21,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  143  U.S.C.  t  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  must  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  on  the  claim  prior  to  Dec.  31  of  each 
calendar  year.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed  timely,  for  any  reason, 
the  statutory  consequence  must  be  borne  by  the  claimant. 

Elton_P._Mascari,  69  IBLA  273  (Dec.  21,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  with  the  proper  office  of  the  Bureau  of  Land  Man- 
agement, on  or  before  Oct.  22,  1979,  a  copy  of  the 
notice  of  location  and  a  notice  of  intention  to  hold 
the  claim  or  evidence  of  assessment  work  performed  on 
the  claim.   There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  any  reason,  the  consequence  must 
be  borne  by  the  claimant. 

Charles_Wi_Shannoni_Ruth_Kunkel,  69  IBLA  300  (Dec.  23, 
1982) 


The  recordation  requirement  of  sec.  3 It  (a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  O.S.C.  $  1714(a)   (1976),  that  evidence  of  assess- 
ment work  or  notice  of  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management  on 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF,.  1976 --Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

or  before  Oct.  22,  1979,  is  mandatory,  not  discretion- 
ary.  Filing  of  evidence  only  in  the  county  recording 
office  does  not  constitute  compliance  either  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  or  those  in  43  CFR  3833.2-1. 

L._L._ Anderson,  69  IBLA  304  (Dec.  23,  1982) 

Dee. Bright,  69  IBLA  309  (Dec.  23,  1982) 

G«w^n_Blja^e_  Riding,,  70  IBLA  59  (Jan.  10,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  a  copy  of  the  recorded  notice  of  location 
and  a  notice  of  intention  to  hold  the  claim  or  evidence 
of  performance  of  assessment  work  on  the  claim  on  or 
before  Oct.  22,  1979,  and  thereafter  prior  to  Dec.  31 
of  each  calendar  year,  must  file  with  BLM  a  copy  of  the 
evidence  of  assessment  work  performed  for  that  year  or 
a  notice  of  intention  to  hold  the  claim.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  the  evidence  of  assessment  work  is  not  timely 
filed,  for  any  reason,  the  consequence  must  be  torne  by 
the  claimant. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  D.S.C.  *  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Estate_of_Boodie_Nichols,  69  IBLA  382  (Jan.  4,  1983) 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744(a)   (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  is  mandatory, 
not  discretionary.   Filing  of  evidence  only  in  the 
state  recording  office  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 


Erna  Jellenx_Suzanne_Ki_ Marco,  70  IBLA  29  (Jan. 
19837" 


6, 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  D.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  the  claim,  evidence 
of  assessment  work  performed  on  the  claim,  or  a 
detailed  report  provided  by  30  U.S.C.  4  28-1  (1976), 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.   The  recordation  requirement  of 
sec.  314(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  that  evidence  of  assessment  work,  notice 
of  intention  to  hold  the  mining  claim,  or  a  detailed 
report  provided  by  30  U.S.C.  &  28-1  (1976),  be  filed 
both  in  the  office  where  the  notice  of  location  is 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOT 
INTENTION  TO  HOLD  MINING  CLAIB--Cont inued 


recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

B-_5i  Meit leri_Alfred_Babineaux_Hiel_Cr urn,  7  0  IBLA  42 
73an.~10,  1983)" 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NCIICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claim  located  on  public  land 
must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper 
office  of  the  Bureau  of  Land  Management.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  timely  filed, 
for  whatever  reason,  the  consequence  must  be  borne  by 
the  claimant. 

JoseEh_L._Bushi_Betti_Bush,  71  IELA  324  (Mar.  23,  1983) 

A._K._Fl°rez,  73  IBLA  142  (May  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976),  the  owner 
of  a  mining  claim  located  prior  to  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year.   This  requirement  is  manda- 
tory, and  failure  to  comply  is  conclusively  deemed  to 
constitute  an  abandonment  of  the  claim  and  renders  the 
claim  void.   The  recordation  requirement  of  sec.  314(a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
that  evidence  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  location  notice  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  neglects  to  file 
with  the  Bureau  of  Land  Management  his  affidavit  of 
annual  assessment  work,  which  otherwise  was  properly 
recorded  in  the  county,  the  claim  most  be  deemed  con- 
clusively to  be  abandoned  under  provisions  of  sec.  314, 
Federal  Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
«  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  <,    1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

2§2£ae_Egen hof f ,  70  IBLA  49  (Jan.  10,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
■ust  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Dec.  30  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 
This  requirement  is  mandatory,  and  failure  to  comply 
is  deemed  conclusively  to  constitute  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

William  C.  Niederer  et  al..  70  IBLA  55  (Jan.  10,  1983) 


When  a  mining  claim  owner  files  a  proof  of  labor 
for  assessment  work  performed  in  1977  or  1979  with  the 
proper  office  of  the  Bureau  of  Land  Management  in  1980, 
he  has  not  complied  with  the  recordation  requirements 
of  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1744  (1976),  and  the  claims 
are  properly  declared  abandoned  and  void. 

ficholas_J._Mur£hi,  71  IBLA  368  (Bar.  28,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976)  ,  the 
owner  of  a  mining  claim  located  on  public  land  before 
Oct.  21,  1976,  must  file  a  copy  of  the  location  notice 
and  evidence  of  assessment  work  with  the  proper  office 
of  the  Eureau  of  Land  Management  on  or  before  Oct.  22, 
1979,  and  evidence  of  assessment  work  performed  or  a 
notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30  of  every  year  hereafter.   This  requirement  is 
mandatory,  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  and  renders 
the  claim  void.   The  recordation  requirement  of 
sec.  314(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  that  evidence  of  assessment  work  or  a 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  %    1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Mineral  Investigation  K  Development  Co. ,  71  IBLA  398 
(MarT  3l7  198  3)" 


The  mailing  of  a  proof  of  labor  to  the  Bureau  of 
Land  Management  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  BLM  office 
on  or  before  such  date. 


Where  a  proof  of  labor  for  unpatented  mining 
claims  was  tendered  to  the  proper  office  of  the  Bureau 
of  Land  Management  prior  to  Oct.  22,  1979,  for  mining 
claims  located  before  Oct.  21,  1976,  the  requirement  of 
the  Federal  Land  Policy  and  Management  Act  of  1976  was 
satisfied,  even  though  the  notices  of  location  for  the 
mining  claims  had  not  yet  been  filed  for  record  with 
BLM. 


Robert  J.. 
198  37" 


JU  na^_L._Ki_H o lien beak  ,  72  IBLA  75  (Apr.  12. 


iai_I5«iS_£ollier,  70  IBLA  283  (Jan.  26,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  Bust 
file  with  the  proper  office  of  the  Bureau  of  Land  Man- 
agement, on  or  before  Oct.  22,  1979,  a  copy  of  the 
recorded  notice  of  location  and  a  notice  of  intention 
to  hold  the  clam  or  evidence  of  assessment  work  per- 
formed on  the  claim,  and  prior  to  Dec.  31  of  each 
calendar  year  thereafter  a  copy  of  the  evidence  of 
assessment  work  performed  for  that  year  or  a  notice  of 
intention  to  hold  the  claim.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  there 
is  no  evidence  that  assessment  work  was  performed,  the 
consequence  must  be  borne  by  the  claimant. 

M]>iie_Rose_Corp_.,  72  IBLA  80  (Apr.  13,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  both  in  the  office  where  the 
location  is  of  record  and  in  the  proper  office  of  BLH  a 
notice  of  intent  to  hold  the  mining  claim  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  or  notice  of  intent 
to  hold  the  claim  is  not  filed  in  both  places,  for  what- 
ever reason,  the  claim  is  conclusively  presumed  to  be 
abandoned. 

E lea nor_ Ai_Belser ,  72  IBLA  232  (Apr.  26,  1983) 

J acauel i ne_ Balen ,  73  IBLA  383  (June  15,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  ft  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
■ust  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  This  requirement  is  mandatory,  not  discretion- 
ary.  Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFB 
3833.2-1. 

Ad d ison_Gir ar d_Cl ar k ,  72  IBLA  321  (Apr.  28,  1983) 

Dean  W.  Frazier.  73  IBLA  13  (Hay  5,  1983) 

Joe  V.  Andersen,  Art  Rubash,  Estate  of  Don  T.  Andersen, 
75  IBLA  71  "(Aug.  10,~1983)_ 

J2hn_DilU.ng_hami_Habel_Dillinaham,  75  IBLA  146 
llug7~17,  1983) 

Malter_Ei_Nelsonx_ThoBas_Ci_Nelson,  75  IBLA  269 
(Aug.  26,  1983) 

Hi_Ri_Monroe,  75  IBLA  325  (Aug.  30,  1983) 

S§2Ei_  **._«*  AIx  Barbara_Hall,  75  IBLA  339  (Aug.  30, 
1983) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  APFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIH — Continued 

where  a  mining  claim  was  located  in  Sept.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1981,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

with  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  BLM  office,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1744 
(1976). 

Jack_Devault^_Dgrothi  Devault,  72  IBLA  324  (Apr.  28, 
1983) 

Rai»ond_Ji_Gar cia ,  75  IBLA  346  (Aug.  31,  1983) 

IiiiiO_ii_Ha  hl£I ,  76  IBLA  93  (Sept.  21,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  s  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  after  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the  min- 
ing claim  or  evidence  of  performance  of  assessment  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 
There  is  nc  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  is  not 
filed  timely  because  it  was  lost  in  the  mail,  the  con- 
sequences must  be  borne  by  the  claimant. 

David  L.  Gelis,  72  IBLA  327  (Apr.  28,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  »  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Inez  McDorman,  Audrey  Pilger,  72  IBLA  383  (Hay  5,  1983) 

George  P.  Newcomb.  73  IBLA  104  (Hay  23,  1983) 

MiJS bua_H i ni na_Cp_.  ,  73  IBLA  270  (June  7,  1983) 

Ha£Sld_!:.._io.n3»  73  IBLA  280  (June  7,  1983) 
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SlI_S£5§§x_£k££lI_5cKee,  73  IBLA  311  (June  7,  1983) 

Wayne  B.  Hunt.  73  IBLA  315  (June  7.  1983) 

Paul  P.  Smith  et  al,,  73  IBLA  336  (June  8,  1983) 

Mnah-SEiaaoe.  73  IBL*  386  (June  15,  1983) 

Bruce  Naylor,  Bill  Barney.  Darrell  Taylor,  74  IBLA 
201  (July~18,  1983) 

Leonard  E.  Snider,  Sr. ,  71  IBLA  213  (July  18,  1983) 

Haaies^inerals^InCj.,  74  IBLA  217  (July  18,  1983) 

l£ink_Benaoa,  71  IBLA  367  (July  28,  1983) 

Parke  Potter.  7*  IBLA  397  (Aug.  2,  1983) 

fiS22I!_5i_Iaist,  75  IBLA  149  (Aug.  18,  1983) 

£lie_Rossii_ Jud_y__Ross i ,  75  IBLA  262  (Aug.  26,  1983) 

Charles_Haxox  Barie_G._Ha.yo,  76  IBLA  107  (Sept.  21, 
1983)  ~" 

fietti_Ei_Bailer,  76  IBLA  188  (Oct.  6,  1983) 

»dolf_Diec)(Bann_JTrust)_,  76  IBLA  357  (Oct.  24,  1983) 


where  a  lining  claim  was  located  in  Dec.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  4  1744 
(1976)  ,  to  file  on  or  before  Dec.  30,  1981,  a  notice 
of  intention  to  hold  the  claim  or  evidence  of  assess- 
ment work  performed  during  1981,  both  in  the  county 
where  the  location  notice  is  of  record  and  in  the 
proper  office  of  the  BLH.   Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLH,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1744 
(1976)  . 

Cletius_Gj_ Rogers ,  73  IBLA  1  (May  5,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  on  public 
land  must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  year.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement, 
and  where  evidence  of  assessment  work  is  not  filed 
timely  because  it  was  lost  in  the  mail,  the  consequence 
must  be  borne  by  the  claimant. 

2iEI_Ei_flertle,  73  IBLA  4  (May  5,  1983) 

Robert_Bi_Hicks,  73  IBLA  145  (Bay  23,  1983) 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.   The  recordation  requirement 
of  sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLH  is  mandatory,  not 
discretionary. 

Where  the  claimant  inadvertently  omits  the  names 
of  several  claims  from  his  affidavit  of  annual  assess- 
ment work  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLH,  the  omitted  claims  must  te 
deemed  conclusively  to  be  abandoned  under  provisions  of 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Wilbur  R.  Parsons.  73  IBLA  6  (May  5,  1983) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
requires  that  for  each  mining  claim  located  prior  to 
Oct.  21,  1976,  the  required  filing  of  evidence  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  must  be  made  with  both  the  BLH  and  local  office 
of  the  state  where  the  notices  of  location  were  filed. 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  »  1744  (1976) ,  the 
owner  of  a  lining  claim  located  before  Oct.  21,  1976, 
had  to  file  with  the  proper  office  of  the  Bureau  of 
Land  Management,  on  or  before  Oct.  22,    1979,  a  copy  of 
a  notice  of  intention  to  hold  the  mining  claim  or 
evidence  of  assessment  work  performed  on  the  claim. 
There  is  nc  provision  for  waiver  of  this  mandatory 
requirement,  and  where  the  copy  of  the  notice  of 
intention  to  hold  or  evidence  of  assessment  work  was 
not  timely  filed,  the  claim  is  properly  declared 
abandoned . 

Arthur  R.  Fields,  SrT,  73  IBLA  52  (Bay  12,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evidence 
of  assessment  work  or  the  notice  of  intention  tc  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claia  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management. 
This  requirement  is  mandatory,  not  discretionary. 
Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
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Policy  and  Management  Act  of  1976  or  those  in  13  CFR 
3833.2-1. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required  by 
43  O.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or  to 
afford  claimants  any  relief  from  the  statutory  conse- 
quences. 

Charles_ E_j._Bean ,  73  IBLA  108  (May  23,  1983) 


Where  a  mining  claim  was  located  in  Dec.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  «  1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work,  both  in  the  county  where  the  location  notice  is 
of  record  and  in  the  proper  office  of  BLM.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 
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Homestake, Mining  Co..  73  IBLA  117  (Hay  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

Dan_i°»elMi»  73  IBLA  190  (May  26,  1983) 


Where  a  mining  claim  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.c.  $  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1980,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

flerbert_Clark,  73  IBLA  195  (Hay  26,  1983) 
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Where  the  claimant  inadvertently  omits  the  name  of 
a  mining  claim  from  the  affidavit  of  annual  assessment 
work,  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLH,  the  omitted  claim  must  be 
deemed  conclusively  to  be  abandoned  under  provisions  of 
sec.  314,  Federal  Land  Policy  and  Hanagement  Act  of 
1976,  43  O.S.C.  «  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

William  J.  Eooth.  73  IBLA  274  (June  7,  1983) 

Norma  H.  Campbell.  73  IELA  390  (June  15,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanagement  Act  of  1976  (43  O.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Rex  Hininq  Co..  73  IBLA  284  (June  7,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  mining  claims  located  after  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  assessment  work  on  the  claims  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claims  were  located.   Pursuant  to  43  CFR 
3833.0-5(m),  a  proof  of  labor  or  notice  of  intention  to 
hold  will  be  deemed  as  timely  filed  if  it  is  mailed  in 
an  envelope  bearing  a  clearly  dated  postmark  affixed 
by  the  United  States  Postal  Service  prior  to  Dec.  31, 
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the  period  prescribed  by  law,  and  is  delivered  to  the 
proper  BLR  office  by  Jan.  19  immediately  following. 

J.  Bradley  Smith,  73  IBLA  398  (June  15,  1983) 

J.  L.  Shinn,  74  IBLA  226  (July  18,  1983) 


FEDERAL  LANE  POLICY  AMD  HAHAGEHEHT  ACT  OF  1976 — Continued 

RECORDATION.  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  HINING  CLAIH — Continued 

a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Page  Investment  Co,.  74  IBLA  163  (July  12,  1983) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  U3  O.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  the 
requirements  of  the  Act,  or  to  afford  claimant  any 
relief  from  the  statutory  consequences. 

fian_ialker,  74  IBLA  153  (July  12,  1983) 
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Richard  Holland.  74  IBLA  167  (July  12,  1983) 
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c.  314  of  the  Federal  Land  Policy  and  Han- 
f  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
ims  located  before  Oct.  21,  1976,  must 

of  intention  to  hold  or  evidence  of  per- 
ssessment  work  on  the  claims  with  ELH  by 
,  and  prior  to  Dec.  31  of  each  year 
Pursuant  to  43  CFR  3833.0-5  (m),  a  proof  of 
ce  of  intention  to  hold  will  be  deemed  as 
if  it  is  mailed  in  an  envelope  bearing  a 

postmark  affixed  by  the  United  States 
e  prior  to  Dec.  31,  the  period  prescribed 
s  delivered  to  the  proper  BLH  office  by 
iately  following. 


Allh ar_Ai_Tooze ,  74  IBLA  221  (July  18,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  43  U.S.C.  4  1744  (1976) ,  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  in  which  the  claim  was 
recorded  with  BLH.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

M2I°I3_H._Block,  74  IBLA  156  (July  12,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Les Saulsberry.  74  IBLA  223  (July  18,  1983) 

Floid_R._ Beki nsx_ Jr^ ,  75  IBLA  80  (Aug.  10,  1983) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a  claimant  to  file  an  instrument 
required  by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the 


312 


FEDERAL, LAND,  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued     FEDERAL  HUE  POLICY  AND  HANAGEHENT  ACT  OF  1976 — Continued 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSHENT  WORK  OR  NOTICB  OF 
INTENTION  TO  HOLD  HINIBG  CLAIH — Continued 

statute  itself.   A  latter  of  lav,  it  is  self-operative 
and  does  not  depend  upon  any  act  or  decision  of  an 
administrative  official.   In  enacting  the  statute. 
Congress  did  not  invest  the  Secretary  with  authority  to 
waive  the  requirements  of  the  Act,  or  to  afford  claim- 
ant any  relief  from  the  statutory  consequences. 

David  R.  Hathews.  74  IBLA  320  (July  28,  1983) 


Onder  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  i    1744  (1976) ,  the  owner 
of  a  aining  claim  located  after  Oct.  21,  1976,  must 
file  in  the  local  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  year  after  the 
calendar  year  in  which  the  claim  was  located.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanagement  Act  of  1976  (43  U.S.C.  *  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

n.a£k.ay._Bar_Corp.i •    75  1BL»  57  (Aug.  5,  1983) 

322!lS§I^er x_InCs. ,  76  IBLA  53  (Sept.  19,  1983) 


Where  a  mining  claim  was  located  in  Dec.  1978, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  %    1744 
(1976),  to  file  on  or  before  Dec.  30,  1979,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  the  perfor- 
mance of  assessment  work,  both  in  the  county  where  the 
location  notice  is  of  record  and  in  the  proper  office 
of  BLM.   Failure  to  file  the  required  instruments 
within  the  prescribed  time  is  conclusively  deemed  to 
constitute  an  abandonment  of  the  claim. 

Kith  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  BLM  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  *  1744 
(1976). 

52bert_E_i_Bauer,  75  IBLA  62  (Aug.  5,  1983) 

Li_Ci_Carter_et_ali,  76  IELA  90  (Sept.  21,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  on  public  land  must 
file  a  notice  of  intention  to  hold  the  mining  claim  or 
evidence  of  performance  of  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year.   There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely. 
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because  it  was  lost  in  the  mail,  the  consequence  must 
be  borne  by  the  claimant. 

Delbert  A.  Reese.  75  IBLA  74  (Aug.  10,  1983) 

Rachel  G.  Conover.  75  IBLA  323  (Aug.  30,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  I    1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  calendar  year  thereafter.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  4  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Paul  T,  RyanliMelvin  VtLunt.  75  IBLA  76  (Aug.  10,  1983) 


Bhere  a  mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a  notice 
of  intention  to  hold  the  claim  or  evidence  of  assess- 
ment work,  both  in  the  county  where  the  location  is  of 
record  and  in  the  proper  office  of  BLM.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  mining  claim. 

Kith  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  BLM,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  ty  sec.  314 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  «  1744  (1976). 


Gustin  Corp.,  H.  R.  Casperson.  75  IBLA  100  (Aug. 
1983) 


U. 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  f  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management. 
This  requirement  is  mandatory,  not  discretionary. 

Shamrock  Mining  Inc.,  75  IBLA  110  (Aug.  11,  1983) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1744  (1976),  the 
owner  of  a  mining  clam  located  on  or  before  Oct.  21, 
1976,  Bust  file  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  assessment  work  on  the 
clan  before  Oct.  21,    1979,  and  prior  to  Dec.  31  of 
each  calendar  year  thereafter.   The  evidence  of  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.   This  requirement  is  manda- 
tory, not  discretionary.   Filing  of  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

Estate_of_Stanley._Sty.les,  75  IBLA  272  (Aug.  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  D.S.C.  *  1744  (1976),  the  owner 
of  a  mining  claim  located  on  Federal  lands  must  file  a 
notice  of  intention  to  hold  this  claim  or  evidence  of 
performance  of  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  calendar  year.   The  evidence  of  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  loca- 
tion notice  for  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   This  require- 
ment is  mandatory,  not  discretionary.   Filing  of  evi- 
dence of  assessment  work  only  in  the  county  recording 
office  does  not  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  or  those  in  "43  CFR  3833.2-1. 

_d_un__G__Ric_,  75  IBLA  275  (Aug.  26,  1983) 

Id_ard_H___eck,  76  IBLA  80  (Sept.  21,  1983) 

Micha_l_____o__e ,  76  IBLA  183  (Oct.  3,  1983) 

_______________ ,  76  IBLA  228  (Oct.  17,  1983) 

_____________ .  77  IBLA  239  (Nov.  29,  1983) 


Where  mining  claims  were  located  in  May  1980,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  13  U.S.C.  s    1744 
(1976),  to  tile  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claims  or  evidence  of  assessment 
work  performed  on  the  claims  during  1981,  both  in  the 
county  where  the  location  notices  are  of  record  and  in 
the  proper  office  of  BLM.   Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claims. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLM,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  5  1 7 U <4 
(1976)  . 

EEedric__A__Ro_er_,  75  IBLA  332  (Aug.  30,  1983) 


_E_|RAL_LA_!__P_LIC__A____ANAGE_JNT_ACT_0____76 — Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Where  a  mining  claim  was  located  in  Dec.  1978, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  »  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1979,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  atandonment  of  the  claim. 

I°ier_0we_s,  75  IBLA  335  (Aug.  30,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1744  (1976),  the 
owner  of  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  annual  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  calendar  year.   The 
evidence  of  assessment  work  or  the  notice  of  intention 
to  hold  the  mining  claim  must  be  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management.   This  requirement  is  mandatory,  not  discre- 
tionary.  Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

Cliff _________ ,  76  IELA  8  (Sept.  6,  1983) 

Farrell  D.  Clontz,  76  IBLA  180  (Oct.  3,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  of  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   This 
requirement  is  mandatory,  not  discretionary.   Filing  of 
evidence  of  assessment  work  only  in  the  county  recording 
office  does  not  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976  or  those  in  43  CFR  3833.2-1. 

Elliott  Glasser,  76  IBLA  11  (Sept.  6,  1983) 


Where  a  mining  claim  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  <s  1744 
(1976),  to  file  on  or  before  Dec.  30,  1980,  aDd  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  BLM  office,  prior  to 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 


Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claia  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744  (1976)  . 

JaBes_Ca»£,  76  IBLA  96  (Sept.  21,  1983) 
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fi° ber t_ Wi_H uahes ,  76  IBLA  99  (Sept.  21,  1983) 

Crownite  Corp..  American  Puaice  Products,  Inc.,  76  IBLA 
236  (Oct.  17,~1983) 
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Although  at  common  law,  abandonment  of  a  mining 
claia  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (13  U.S.C.  4  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claia  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  te 
considered  in  such  cases. 

iSi n_ VA_ Ba ldj na ,  76  IBLA  218  (Oct.  17,  1983) 


Where  a  mining  claia  was  located  in  Apr.  1981,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1744 
(1976),  to  file  on  or  before  Dec.  30,  1982,  a  notice  of 
intention  to  hold  the  claia  or  evidence  of  assessment 
work  performed  on  the  claim  during  1982,  both  in  the 
county  where  the  location  notice  is  of  record  and  in 
the  proper  office  of  BLM.   Failure  to  file  the  required 
instrument  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claim. 

John  Hilner.  76  IBLA  221  (Oct.  17,  1983) 


Where  a  mining  claim  was  located  in  Mar.  1980,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1744 
(1976),  to  file  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claia  or  evidence  of  assessment 
work,  both  in  the  county  where  the  location  is  of 
record  and  in  the  proper  office  of  BLM.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  mining  claim. 

with  respect  to  an  unpatented  mining  claia  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  BLM,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claia  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744  (1976) . 

Wi_Ji_Glass,  76  IBLA  215  (Oct.  17,  1983) 


Where  a  mining  claim  was  located  in  Feb.  1979,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1744 
(1976),  to  file  on  or  before  Dec.  30,  1980,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claia  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

Ial£h_£aiinski,  76  IBLA  224  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the 
owner  of  an  unpatented  millsite  located  after  Oct.  21, 
1976,  aust  file  a  copy  of  the  location  notice  with  the 
Bureau  of  Land  Management  within  90  days  after  loca- 
tion.  There  is  no  statutory  requirement  that  subse- 
quent yearly  notices  of  intention  to  hold  the  millsite 
be  filed  with  BLH.   The  regulations,  43  CFR  3833.2-1  (d), 
require  that  a  notice  of  intention  to  hold  the  millsite 
claia  be  filed  with  BLM  on  or  before  Dec.  30  of  the 
year  following  recordation  of  the  aillsite  with  ELM. 


ElSlS2I_ii_JJiII»  76  IBLA  234  (Oct.  17,  1983) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 


RECORDATION  OF  AFFIDAVIT  CF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TC  HOLD  MINING  CLAIM — Continued 


Under  sec.  31a  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  1*3  U.S.C.  *  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  21,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  This  requirement  is  mandatory,  not  discretion- 
ary.  Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

Where  mining  claims  were  located  in  Sept.  and 
Oct.  1979,  the  owner  was  required  by  sec.  31"*  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
13  U.S.C.  %  1744  (1976),  to  file  on  or  before  Dec.  30, 
1980,  and  on  or  before  Dec.  30  of  every  calendar  year 
thereafter  a  notice  of  intention  to  hold  the  claims  or 
evidence  of  performance  of  assessment  work  on  the 
claims,  both  in  the  county  where  the  location  notice  is 
of  record  and  in  the  proper  office  of  the  Bureau  of 
Land  Management.   Failure  to  file  the  required  instru- 
ments within  the  prescribed  time  is  conclusively  deemed 
to  constitute  an  abandonment  of  the  claim.   For  mining 
claims  located  in  Aug.  1981,  the  requirement  for  first 
recordation  of  a  notice  of  intention  to  hold  the  claim 
or  proof  of  assessment  work  performed  with  the  Bureau 
of  Land  Management  became  effective  in  1982. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  office  of  Bureau  of  Land 
Management,  prior  to  Dec.  31  of  the  year  following  the 
calendar  year  in  which  the  claim  was  located,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976). 

__m____J__Cowan,  76  IBLA  257  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  %    1744  (1976) ,  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  with  BLM  a  notice  of  intention  to  hold  the 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  by  Oct.  22,  1979.   The  evidence  of  assessment 
work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.   This  requirement  is  manda- 
tory, not  discretionary.   Filing  of  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

tt§Si_y._iii_Zacher,  77  IBLA  1  (Oct.  31,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
with  BLM  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  year  thereafter.   The  owner  of  a  mining 
claim  located  after  Oct.  21,  1976,  must  file  a  copy  of 
the  notice  of  location  with  BLM  within  90  days  after 
the  date  of  location,  and  must  file  either  a  notice  of 


intention  to  hold  the  claim  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  the  calendar  year  after  the  claim  was  located  and 
prior  to  Dec.  31  of  each  year  thereafter.   These 
requirements  are  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  4  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

A22£stake_Mininci_Co. ,  77  IBLA  235  (Nov.  29,  1983) 


Where  the  evidence  submitted  by  an  appellant  pre- 
ponderates, a  decision  declaring  unpatented  mining 
claims  atandcned  and  void  for  failure  to  comply  with 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *  1744  (1976),  will  be  vacated. 

l£ank_J._Tar anting,  77  IBLA  328  (Dec.  5,  1983) 


RECORDATICN  OF  MINING  CLAIMS  AND  ABANDONMENT 

The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  State  where  the  claim  is  situated.   Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
of  location  filed  with  the  local  recorder's  office. 

The  date  of  location  of  a  mining  claim  may  not  be 
changed  by  altering  this  date  on  the  copy  of  the  notice 
of  location  filed  with  BLM  so  that  it  reflects  a  date 
different  than  that  in  the  original  notice. 

________________ .  45  IBLA  115  (Jan.  23,  1980) 


Where  a  mining  claimant  submits  a  copy  of  a  no- 
tice of  location  in  the  ELM's  Riverside,  California, 
District  Office,  for  a  claim  located  after  Oct.  21, 
1976,  he  has  not  complied  with  43  CFR  3633.1-2(1),  even 
though  the  material  was  submitted  in  the  District  Of- 
fice before  the  expiration  of  the  90-day  deadline,  as 
the  notice  has  not  been  filed  in  the  "proper  ELK  of- 
fice," which  is  the  BLM  California  State  Office  in 
Sacramento,  as  expressly  provided  by  43  CFR  3833.0-5  (g) 
and  1821.2-1  (d).   Where  the  District  Office  forwards 
the  information  to  the  State  Office  tut  it  does  not 
arrive  until  after  the  90-day  deadline  has  passed, 
owing  to  its  extremely  late  submission  to  the  District 
Office,  it  is  untimely,  and  the  claim  is  properly  de- 
clared abandoned  and  void  under  43  CFR  3833.4(a). 

Ci_F._I.inn,  45  IBLA  156  (Jan.  23,  1960) 
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Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  5  1744(a)(2)   (1976),  if  an  unpat- 
ented lining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  clain  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

Jer ry__CuE£er ,  45  IBLA  215  (Jan.  30,  1980) 


If  a  mining  claim  is  not  timely  recorded  in 
accordance  with  the  recordation  provisions  in  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
<t  1744  (1976)  ,  it  is  conclusively  deemed  abandoned  and 
is  void  as  a  matter  of  law.  A  claimant  who  has  no  in- 
terest in  maintaining  a  mining  claim  should  not  record 
it  with  the  Bureau  of  Land  Management. 

Where  a  mining  claimant  timely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain but  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claims  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a  notice  given. 

* nS-JSt-War nke ,  45  IBLA  305  (Feb.  6,  1980) 
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to  hold  mining  claims  must  result  in  a  conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

Hi_L._Smith,  46  IELA  62  (Feb.  22,  1980) 


Under  43  U.S.C.  >>    1744(b)   (1976)  the  owner  of  an 
unpatented  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  BLM,  a  copy  of  the  notice  of  location 
before  Oct.  22,  1979,  or  the  claim  will  be  conclusive- 
ly deemed  to  have  been  abandoned  under  43  U.S.C. 
9  1744(c).   Mining  claimants  are  not  relieved  of  the 
requirement  to  timely  file  their  documents  where  such 
documents  may  have  been  lost  in  the  mail. 

where  an  unpatented  mining  claim  is  located  after 
Oct.  21,  1976,  a  claimant  has  90  days  from  the  date  of 
the  new  location  to  file  with  BLM  a  copy  of  the  notice 
of  location  and  if  he  does  so  file,  BLM  should  proceed 
with  recordation  of  the  new  claim. 

lXSI££i_ Youn t ,  46  IBLA  74  (Feb.  22,  1980) 


Where  a  mining  claimant  attempts  to  file  notices 
of  location  for  six  claims  pursuant  to  43  CFB  3833.1-2 
and  tenders  payment  for  filing  costs  in  an  amount 
sufficient  to  cover  only  four  of  such  claims,  BLM  shall 
require  the  claimant  to  select  four  claims  to  which 
the  money  tendered  shall  be  applied.   The  remaining 
two  claims  are  properly  declared  abandoned  and  void 
in  accordance  with  43  CFR  3833.4. 

Robert  L.  Steele.  46  IBLA  80  (Feb.  22,  1980) 


"Copy  of  the  Official  Record  of  the  Notice  or  Cer- 
tificate of  Location."   Under  the  revised  definition  of 
the  term  at  43  CFR  3833.0-5(i)   (1979),  a  duplicate  of  a 
notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a  "copy  of  the  official  record  of  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833.1-2  (b)  if  tendered  within 
90  days  of  the  date  of  location. 

Ja»es_F.i_Strona,  45  IBLA  386  (Feb.  13,  1980) 


where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  require 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a  mining  claim  is  recorded  for  future 
recordings,  a  claimant  fails  to  include  the  number  when 
he  files  a  notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

Da  v  i  d_  Vi_Udy_ ,  45  IBLA  389  (Feb.  13,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.   Recordation  is  effected  by  filing 
a  copy  of  the  location  notice  or  certificate  with  the 
proper  BLM  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 


43  CFR  3833.1-2(d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLM  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 
1979.   In  the  circumstances,  under  43  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 
1979,  which  is  after  the  cutoff  date  of  Oct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

Ne_vada_Pacif ic_Coix_Inc...  46  IBLA  208  (Mar.  24,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned,  where,  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  Oct.  21,  1976,  43  U.S.C. 
ft  1744  (1976),  and  43  CFR  3833.1-2,  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  fails  to  file  a  notice  of  location  of  the  claim 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly  de- 
clared abandoned  and  void. 

John_Walter_Chanej,  46  IBLA  229  (Bar.  27,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  Oct.  21,  1976,  43  U.S.C.  ft  1744  (1976), 
and  43  CFR  3833.1-2,  the  owner  of  a  lode  mining  claim, 
located  after  Oct.  21,  1976,  must  file  a  notice  of  re- 
cordation of  the  claim  with  the  proper  Bureau  of  Land 
Management  Cffice  within  90  days  of  location  of  the 
claim.   Failure  to  so  file  is  deemed  conclusively  to 
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constitute  an  abandonment  of  the  clan  by  the  owner  and 
renders  the  claia  void. 

fieriI_Bh_2d.es ,  146  IBLA  287  (Bar.  31,  1980) 


The  owner  of  an  unpatented  mining  claia  located 
before  Oct.  21,  1976,  has  until  Oct.  22,  1979,  in  which 
to  record  his/her  notice  of  location  with  BLB.   How- 
ever, if  he/she  elects  to  record  in  1977,  he/she  must 
file  an  affidavit  of  assessment  work  or  a  notice  of 
intention  to  hold  the  mining  claim  prior  to  Dec.  31  of 
the  following  calendar  year,  1978,  and  each  year  there- 
after, or  the  claia  will  be  conclusively  deeaed  to  have 
been  abandoned. 

Josephine  H.  Buchen,  46  IBLA  298  (Bar.  31,  1980) 

______________ ,  46  IBLA  363  (Apr.  8,  1980) 

Cla£enc__W._and_Ann__F__Owens,  47  IBLA  149  (May  6, 
198  Of" 


Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accoapanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  sees.  3833.1  and  3833.2  within  the  time  peri- 
ods prescribed  therein,  must  be  deeaed  conclusively  to 
constitute  an  abandonment  of  the  mining  claia,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

___________________ •    "6  IBLA  3°9  (*pr-  "«  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement  Act  of  1976,  43  D.S.C.  «  1744  (1976) ,  unless 
the  required  copy  of  the  official  record  of  location  is 
filed  in  the  proper  BLB  office  within  90  days  from  the 
date  of  location,  a  mining  claim,  located  after  Oct.  21, 
1976,  is  properly  deeaed  abandoned  and  void. 

A  question  as  to  the  date  of  location  of  a  mining 
claia  is  to  be  resolved  according  to  state  law,  pursu- 
ant to  13  CFR  3833.0-5(h). 

B__J___olaes ,  46  IBLA  316  (Apr.  4,  1980) 


Under  "43  CFR  3833.1-2  the  owner  of  an  unpatented 
mining  claia,  aillsite,  or  tunnel  site  located  on  or 
before  Oct.  21,  1976,  must  file  (file  shall  mean  being 
received  and  date  stamped  by  the  proper  BLM  office)  an 
official  copy  of  the  notice  of  location  with  the  proper 
BLM  office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  conclusively  deemed  to  have  been  abandoned  un- 
der 43  CFR  3833. u.   Bining  claimants  are  not  relieved 
of  the  requirement  to  file  timely  their  documents  when 
they  mail  them,  as  the  documents  cannot  be  considered 
as  filed  until  they  are  received  by  the  proper  office 
of  the  Bureau  of  Land  Management. 

___________  "»6  IBLA  319  (Apr.  4,  1980) 


FEDERAL  LAND  FOLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 
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Under  sec.  3 1 U  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  Oct.  21,  1976,  43  U.S.C.  4  1744  (1976), 
and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim  lo- 
cated before  Oct.  21,  1976,  Bust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979.   These  requirements  are 
mandatory  and  failure  to  coaply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claia  void. 

Glen  J.  HcCrorey  and  Deloris  HcCrorey.  4  6  IBLA  355 
(Apr.  8,  1980) 


143  CFR  3833.1-2  (a)  states  that  the  owner  of  an 
unpatented  lining  claim,  aillsite,  or  tunnel  site  on 
Federal  lands  on  or  before  Oct.  21,  1976,  shall  file 
(file  shall  mean  being  received  and  date  stamped  ty  the 
proper  BLM  office)  on  or  before  Oct.  22,  1979,  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  or  site  filed  under  state  law. 
The  depositing  of  a  copy  of  the  document  in  the  mail 
does  not  constitute  a  "filing"  within  the  conteit  of 
the  regulation. 

Wayne  Van  Dyke.  46  IBLA  358  (Apr.  8,  1980) 

___________ ley. ,  47  IELA  200  (May  7,  1980) 

___i__n__2____ '    a8  IBLA  55  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated after  Cct.  21,  1976,  in  the  calendar  year  1977, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claia  on  or  before  Dec.  31  of 
the  calendar  year  following  the  calendar  year  in  which 
the  claia  was  located,  the  claia  is  properly  and  con- 
clusively deeaed  to  have  been  abandoned  and  to  be  void. 

Northwest  Mining  S  Mercantile.  Inc..  46  IBLA  360 
(Apr.  8,  198C) 

_______J___________._i___#  u7  IBLA  135  (Apr.  30,  1980) 

Robert  R.  .  jjisenman.  50  IBLA  145  (Sept.  26,  1980) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  in  calendar  year 
1977,  must  file  an  affidavit  of  assessment  work  or  a 
notice  of  intention  to  hold  the  mining  claim  on  or  be- 
fore Dec.  30  of  the  following  calendar  year,  1978,  or 
the  claims  will  be  conclusively  deeaed  to  have  been 
abandoned  and  will  be  declared  void. 

_________  and  Barbara  R.  Johnson,  47  IBLA  43  (Apr.  11, 

1980) 


43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  Bining  claia,  aillsite,  or  tunnel  site  filed 
for  recordation  shall  be  accoapanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  was  submitted  to 
BLM  for  recordation  on  Oct.  22,  1979,  the  deadline 
date,  and  the  filing  fee  therefore  is  not  paid  to  ELM 
until  after  the  deadline  for  filing  had  passed,  the 
mining  claia  aust  be  deeaed  abandoned  and  void. 

L.  Leon  Jennings,  Mansfield  L. Jennings,  Gilbert  M. 

JenningsT  47  IBLA  47  (Apr.  14,  1980) 

_________0__________A_________________«  u7  IBLA  20a 

(Bay  13,  1980) 
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FEDERAL  LAMP  POLICY  AND  HAHAGEHENT  ACT  OF  1976 — Con t i n lie d 

RECORDATIOH  OF  MINING  CLAIHS  ADD  ABANDONMENT — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent Act  of  1976,  Oct.  21,  1976,  13  O.S.C.  «  1744 
(1976) ,  and  13  CFR  3833.1-2,  the  owner  of  a  lode  mining 
claim,  located  after  Oct.  21,  1976,  Bust  file  a  notice 
of  recordation  of  the  claia  with  the  proper  Bureau  of 
Land  Hanageaent  Office  within  90  days  of  location  of 
the  claia.   Failure  to  so  file  is  deeaed  conclusively 
to  constitute  an  abandonaent  of  the  claia  by  the  owner 
and  renders  the  claia  void. 

George  Toole.  47  IBLA  89  (Apr.  21,  1980) 

A___ _____________ •    "7  IBL*  l"3  ("ay  6»  1980) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  HIRING  CLAIHS  AID  ABANDONMENT — Continued 

Dnder  43  O.S.C.  «  1744 (b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  Bust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Hanageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  O.S.C.  §  1711  (c)  (1976)  and 
13  CFR  3833.1.   Filing  in  a  BLH  District  Office  rather 
than  the  designated  BLH  State  Office  is  not  sufficient. 

John  Sloan.  47  IBLA  116  (Hay  6,  1980) 


The  owner  of  an  unpatented  mining  claia,  located 
after  Oct.  21,  1976,  Bust  file  within  90  days  after  the 
date  of  location,  in  the  proper  BLM  office,  a  copy  of 
the  certificate  of  location  of  the  claia. 

The  failure  to  file  the  instruaents  required  by 
13  CFR  3833.1  and  3833.2  within  the  tiae  periods  pre- 
scribed therein,  constitutes  an  abandonment  of  the  aia- 
ing  claia,  and  the  claia  is  properly  deeaed  to  be  void. 

Eric  Murray,  17  IBLA  112  (Apr.  28,  1980) 
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Sheldon  Hargen.  17  IBLA  118  (Apr.  28,  1980) 
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:l2kB_Si_!ie.nson ,  17  IBLA  129  (Apr.  29,  1980) 


Under  13  U.S.C.  %  1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  aust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  13  U.S.C.  «  1711(c)  (1976)  and 
13  CFR  3833.4.   A  document  received  by  BLH  on  Oct.  21, 
1979,  is  not  timely  filed. 


Under  13  O.S.C.  «  1741(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  aust  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Management  Cffice  on  or  before  Oct.  22,  1979,  or  the 
claia  will  be  deeaed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4. 

Fred. A. .Dunhaa.  47  IELA  152  (Hay  6,  1980) 

I_____________2_»  a7  IBL»  286  (Hay  15,  1980) 

Lela  H.  Osborn.  49  IBLA  146  (July  30,  1980) 

__________________  50  IBL*  121  (Sept.  21,  1980) 

_____________ ,  50  IBLA  117  (Sept.  26,  1980) 

___________________  51  IBLA  250  (Dec.  15,  1980) 

Stephen  Greist.  51  IBLA  287  (Dec.  17,  1980) 
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Jeanne  G.  Owens.  17  IBLA  172  (Hay  7,  1980) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  13  U.S.C.  »  1711 
(1976),  and  13  CFR  3833.1-2,  the  owner  of  a  mining 
claia  located  before  Oct.  21,  1976,  aust  file  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  coaply  is  deeaed  conclu- 
sively to  constitute  an  abandonaent  of  the  claim  by 
the  owner  and  renders  the  claim  void. 

H.  E.  Rogers,  17  IBLA  196  (Hay  7,  1980) 

___A_________3 >    *7  IBL*  235  (Hay  13,  1980) 


Dwight  F.  Kennedy,  17  IBLA  132  (Apr.  29,  1980) 
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RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Under  43  U.S.C.  «  1744(b)  (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  Bust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  «  1744(c)  (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1 (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  BLH  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claia. 

Documents  received  in  the  Bureau  of  Land  Manage- 
ment's Burns,  Oregon,  District  Office  on  Oct.  22,  1979, 
are  not  tiaely  filed  in  the  proper  BLfl  office,  where 
pursuant  to  43  CFR  1821.2-l(d),  the  proper  office  with 
jurisdiction  over  the  area  in  which  the  claia  is  lo- 
cated is  the  Oregon  State  Office  in  Portland,  and  the 
documents  are  not  received  in  the  State  Office  until 
after  Oct.  22,  1979. 

Floyd.  Zaiger.  47  IBLA  204  (May  7,  1980) 


The  owner  of  an  unpatented  mining  claia  on  Fed- 
eral lands  located  prior  to  Oct.  21,  1976,  had  until 
Oct.  22,  1979,  to  record  the  location  in  the  proper 
BLH  office.   Recordation  is  effected  by  filing  a  copy 
of  the  official  record  of  the  location  notice  or  cer- 
tificate with  the  proper  ELM  office  and  payment  of  a 
service  charge  of  $5  per  claia. 

Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid. 

Failure  to  coaply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  or 
notice  of  intention  to  hold  mining  claims  aust  result 
in  a  conclusive  finding  that  the  mining  claia  has  been 
abandoned  and  is  void. 

Gi_H._Honk,  47  IBLA  213  (Bay  13,  1980) 
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Ray._Ii_Coffee,  47  IBLA  217  (May  13,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claiB  lo- 
cated before  Oct.  21,  1976,  aust  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claia  will  be  deemed  to  be  conclusively  atandoned 
and  void  under  43  U.S.C.  f  1744(c)   (1976)  and  43  CFR 


FBDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 --Continued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

3833.4.   The  requirements  are  not  met  where  docu- 
aents  are  not  received  by  the  proper  BLM  office  until 
Oct.  25,  1979,  even  though  the  claimant  had  the  enve- 
lope date  staaped  by  a  different  BLH  office  on  Oct.  22, 
1979,  before  sailing  it  to  the  proper  office. 

Santa  Fe  Nuclear,  Inc..  47  IBLA  220  (May  13,  1980) 


Regulation  43  CFR  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  mining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
mitted to  BLH  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

Under  43  U.S.C.  t  1744(b)  (1976)  and  43  CFB 
3833.1-2,  the  owner  of  an  unpatented  mining  claia  lo- 
cated before  Oct.  21,  1976,  must  file  a  copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  the  claia  will  be  deemed  conclusive- 
ly to  be  abandoned  and  void  under  43  U.S.C.  *  1744(c) 
(1976)  and  43  CFR  3833.4.   A  notice  relating  to  an  un- 
patented mining  claia  located  before  Cct.  21,  1976, 
which  is  filed  with  BLH  on  Oct.  29,  1979,  is  not  tiaely 
filed. 

Charles  P.  Seel.  47  IBLA  229  (May  13,  1980) 


The  regolations  governing  recordation  of  mining 
claias  are  aandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned and  is  void.   Onder  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  «  1744  (1976)  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  aining  claim  located  prior  to  Oct.  21, 
1976,  must  file  a  copy  of  the  official  record  of  the 
notice  of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
accompanied  by  the  proper  fee. 

Carl_ A ..Borgs t roa ,  47  IBLA  232  (Hay  13,  1980) 


The  statute  and  regulations  governing  recordation 
of  aining  claims  are  mandatory,  and  failure  to  comply 
therewith  aust  result  in  a  finding  that  the  claims  have 
been  abandoned  and  are  void. 

Andrew  w.  Berg.  47  IBLA  238  (Hay  13,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  files  a  copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  43  CFR  3833.2-1  (a)  to  file  proof  of  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claia  is  properly  declared  atandoned  and  void. 

A  mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  inforaation  and  returning  a  record  copy 
to  claimant,  as  a  claimant  is  peraitted  under  43  CFR 
3833.2-2  (a)  to  satisfy  the  Federal  filing  requireients 
by  subaitting  a  duplicate  of  the  assessment  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Hairi_i._Philli.r_s,  47  IBLA  252  (May  13,  1980) 
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43  CFB  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  BLH  for  recordation  on  Oct.  18,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLM  until  Feb.  25, 
1980,  the  recordation  date  of  the  notices  of  location 
is  Feb.  25,  1980.   In  the  circumstances,  under  43  CFR 
3833.1-2  appellant's  filing  was  not  completed  until 
Feb.  25,  1980,  which  is  after  the  cutoff  date  of 
Oct.  22,  1979,  for  mining  claims  located  prior  to 
Oct.  21,  1976,  and  the  mining  claims  must  be  deemed 
abandoned  and  void. 

£§cil_»i_Cliffordi_Jr.,  47  IBLA  262  (May  13,  1980) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLM  employees  cannot  relieve 
the  owner  of  a  mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a  statute  for  his  failure  to  comply  with 
its  requirements. 

Alva  P.  Rockwell  and  Alva  A.  Rockwell,  47  IBLA  272 
75ay  13,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land  Man- 
agement office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recording,  whichever  date  is  sooner, 
evidence  of  annual  assessment  work  performed  during  the 
preceding  assessment  year  or  a  notice  of  intention  to 
hold  the  mining  claim. 

Where  a  mining  claim  is  located  on  July  4,  1976, 
and  recorded  with  BLM  on  Jan.  23,  1978,  the  evidence 
of  assessment  work  must  be  filed  with  BLM  on  or  before 
Oct.  22,  1979.   Evidence  of  assessment  work  received 
on  Dec.  3,  1979,  is  not  filed  timely  and  the  claim  is 
conclusively  deemed  abandoned  and  void  pursuant  to 
43  O.S.C.  $  1744(c)   (1976)  and  43  CFR  3833.4(a). 

iL»_A£a»§/  "7  IBLA  281  (May  15,  1980) 


Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Under  43  O.S.C.  5  1744(b)  (1976)  and  43  CPR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  to 
be  conclusively  abandoned  and  void  under  43  O.S.C. 
*  1744(c)  (1976)  and  43  CFR  3833.4. 

Where  a  mining  claimant  submits  a  copy  of  a  no- 
tice of  location  to  the  BLM  District  Office  at  Burley, 
Idaho,  for  a  claim  located  prior  to  Oct.  21,  1976,  he 
has  not  complied  with  43  CFR  3833.1-2  (a),  even  though 
the  material  was  submitted  to  the  District  Office 
before  the  expiration  of  the  statutory  deadline  of 
Oct.  22,  1979,  as  the  location  notice  has  not  been 
filed  in  the  "proper  BLM  office,"  which  is  the  BLM 
Idaho  State  Office,  in  Boise,  as  expressly  provided 
by  43  CFR  3833.0-5(g)  and  1821.2-l(d),  and  the  mining 


FEDERAL  LAND  POLICY  AMD  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

claim  is  properly  declared  abandoned  and  void  under 
43  CFR  3833.4  (a). 

H£l-HeS*lM '    "7  IBL»  289  (BaY  !5,  1980) 


Regulation  43  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 

Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFB 
3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively to  be  abandoned  and  void  under  43  U.S.C. 
«  1744(c)   (1976)  and  43  CFR  3833.4.   A  notice  relating 
to  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  which  is  filed  with  BLM  on  Nov.  13,  1979,  is  not 
timely  filed. 

t2iai_0§S_Griaas ,  47  IBLA  293  (Hay  15,  1980) 


Regulation  43  CFR  3833.1-2(d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  ty  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  ty  the  service  fee  and  will  be  returned  to 
the  owner. 

Bet  h_  Ma  1 1  or  J. ,  47  IBLA  296  (Hay  19,  1980) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLH  within  90  days  after  the  date 
of  location.   43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement  there  is  no  recor- 
dation unless  the  notice  is  accompanied  by  the  stated 
fee,  or  until  it  is  paid.   Where,  for  a  claim  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claim  must  be 
deemed  abandoned  and  void. 

OaXii-Ben^Jlfeill »  l»7  IBL*  298  (HaY  !9,  1980) 

Fleck_Minina_and_Investment_Co. ,  49  IELA  187  (Aug.  6, 
1980) 

Gary  ,  Hansbrgugh,  50  IBLA  206  (Sept.  30,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  0    1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  lode  lining 
claim,  located  after  Oct.  21,  1976,  must  file  a  notice 
of  recordation  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  within  90  days  of  location  of 
the  claim.   Failure  to  so  file  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

43  CPR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
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stated  fee,  or  until  it  is  paid.   Therefore,  where  no- 
tices of  location  of  mining  claims,  were  submitted  to 
BLH  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  BLM  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

Virginia  Edwards,  47  IBLA  301  (Bay  19,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  *  1744 
(1976)  ,  and  43  CFR  3833.1-2,  the  owner  of  a  placer  min- 
ing claim  must  file  a  notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  of  location  of  the  claim.   Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  claim  by  the  owner. 

Allen_J.  Ba^welli_Maxy._Ai_  Jan  usz ,  47  IBLA  306  (Bay  19, 
1980) 
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43  CFR  3833.4.   A  notice  relating  to  an  unpatented  min- 
ing claim  located  before  Oct.  21,  1976,  which  is  filed 
with  BLB  on  Nov.  20,  1979,  is  not  timely  filed. 

Frank  Franich.  47  IBLA  332  (Bay  21,  1980) 


Under  43  U.S.C.  »  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  flanagement  Office  on  or  before  Oct.  22,  1979. 
A  certificate  of  location  received  after  Oct.  22,  1979, 
at  the  wrong  BLB  office  is  not  timely  filed  and  the 
mining  claim  will  be  deemed  conclusively  abandoned 
and  void  under  43  U.S.C.  «  1744(c)  (1976)  and  43  CFR 
3833.4(a)  . 

James  H.  Wardle,  47  IBLA  345  (Bay  21,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  *  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Banagement  Office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner. 

ilsan-Li-Sre.ejie.'  47  IBLA  309  (Bay  19,  1980) 

»H3l_Sy_ndba d ,  48  IBLA  87  (Bay  29,  1980) 

Ai_ J_._Gr adj »  "B  1BL*  218  (June  16,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim,  lo- 
cated after  Cct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  within  90  days  after 
the  date  of  location  of  such  claim,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  *  1744(c)   (1976)  and  43  CFR  3833.4. 

The  "proper  BLB  office"  is  defined  in  43  CFR 
3833.0-5  (g)  as  the  BLB  office  which  has  jurisdiction 
over  the  area  in  which  the  claim  is  located,  as  spec- 
ified in  43  CFR  1821.2-1  (d).   Where  this  latter  reg- 
ulation designates  the  Oregon  State  Office  as  the 
proper  office,  filing  in  a  local  Oregon  office  is  not 
sufficient. 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned and  is  void.   Under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  4  1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Oct.  21, 
1976,  must  file  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979. 

?iiii§»_§fli_Barie_Blanchard,  47  IBLA  312  (Bay  19,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  sub- 
mitted to  BLB  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLB  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 

Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a  copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLB  office  on  or  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  i    1744(c)   (1976)  and 
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The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  most  record  the  location  en  or 
before  Oct.  22,  1979.   Recordation  is  effected  by  fil- 
ing a  copy  of  the  location  notice  or  certificate  with 
the  proper  ELM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  BLB  in  the 
calendar  year  1977,  must  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  BLM  and 
failure  to  comply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a  conclusive 
finding  that  the  claim  has  been  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2  (d),  until  Bay  3, 
1978,  recordation  of  the  claims  is  effective  as  of 
Bay  3,  1978,  and  the  claimants  are  not  required  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 
1979. 

w.i_veiI!e_iLi3]!t.t  Eva  Bright,  47  IBLA  351  (May  21, 
198  07 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976)  ,  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  Bust  file  a  copy  of  the  official 
record  of  the  location  of  the  mining  claim  with  the 
proper  Bureau  of  Land  Management  office  on  or  before 
Oct.  22,  1979.   These  requirements  are  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

»Biia_!!i_ia nee ,  U7  IBLA  357  (Hay  21,  1980) 

Elsie_Codd,  51  IBLA  43  (Oct.  30,  1980) 

I£_Si£±S:obe ,  51  IBLA  15  (Oct.  30,  1980) 
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Under  43  U.S.C.  s    1744  (b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  te  conclusively 
abandoned  and  void  under  13  U.S.C.  t    1744  (c)  (1976) 
and  43  CFR  3833.4. 

The  Federal  Land  Policy  and  Management  Act  of  1976 
does  not  provide  the  Bureau  of  Land  Management  or  the 
Interior  Board  of  Land  Appeals  with  discretion  to  waive 
the  effects  of  failure  to  comply  with  the  recordation 
requirements. 

Sy_lvan_S._Hewi_t_ti_Dennis_Wallace,  47  IELA  393  (Hay  22, 
1980f 


Under  43  U.S.C.  4  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  notice  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  i    1744(c)   (1976)  and 
43  CFR  3833.4.   The  fact  the  Post  Office  returned  mail 
enclosing  the  documents  to  the  claimant  because  the  en- 
velope did  not  conform  to  postal  requirements  affords 
no  basis  for  relief  where  the  documents  subsequently 
were  received  by  BLM  after  Oct.  22,  1979,  as  the  stat- 
ute gives  no  authority  for  waiving  the  late  filing. 

l°S_£hel£S,  47  IBLA  360  (Hay  21,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   Therefore,  where  a  notice  of 
location  of  a  claim  or  site  is  submitted  to  BLM  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLH  until  Mar.  10,  1980,  the  recordation 
date  of  the  notice  is  Bar.  10,  1980. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claia,  and 
it  properly  is  declared  abandoned  and  void. 

iiib«iE_lll£iii!»  "7  IBLA  370  (May  21,  1980) 


Under  43  U.S.C.  4  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979. 
Hhere  a  copy  of  the  notice  or  certificate  of  location 
is  on  file  at  the  BLH  Phoenix  District  Office  in  rela- 
tion to  trespass  action  and  the  $5  filing  fee  is  not 
received  in  the  BLH  Arizona  State  Office  until  after 
the  deadline,  the  certificate  of  location  is  not  timely 
filed  and  the  mining  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  i  1744(c)  (1976)  and 
43  CFR  3833.4. 

Iitsuko_Flick,  48  IBLA  1  (Hay  27,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of  lo- 
cation of  the  claim  with  the  proper  Bureau  of  Land  Man- 
agement  Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  «  1744(c)  (1976)  and  43  CFR  3833.4. 
The  fact  that  the  Post  Office  assured  the  claimant  that 
the  documents  would  reach  the  Oregon  State  Office  by 
Oct.  22,  1979,  will  not  excuse  the  late  filing. 

N2£SaS_li_l£52is,  "»8  IBLA  16  (Hay  27,  1980) 


Under  sec.  314 (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1  (c),  the 
owner  of  unpatented  mining  claims  located  in  the  cal- 
endar year  1977,  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  the  following  calendar  year, 
1978,  or  the  claims  will  be  conclusively  deemed  to  have 
been  abandoned. 

Hhere  a  claimant  is  not  required  to  do  any  as- 
sessment work  under  the  general  mining  laws,  but  is 
required  nevertheless  to  file  under  43  CFR  3833.2-1 (c), 
he  must  file  a  notice  of  intention  to  hold  the  claims 
in  lieu  of  an  affidavit  of  assessment  work  performed. 

Hilliam_Ji_»alkerx_Lewis_Sandbera,  47  IBLA  389  (May  22, 

1  980) 


Under  sec.  314  of  the  Federal  Land  policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833,  the  owner  of  a  mining  claim  located  before 
Oct.  21,  1976,  must  file  a  copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979.   File  means  being  received 
and  date  stamped  by  the  proper  BLM  office.   Failure  to 
so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Bober  t_  V  i  1  li  ng._e  tjh  ,  48  IBLA  39  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  5  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  lode  or 
placer  mining  claim  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  claim.   Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner.   A  question  as 
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to  the  date  of  location  is  to  be  resolved  according  to 
state  law,  pursuant  to  4  3  CFR  3833.0-5(b). 

Larr  v_Lahusenj_  J  a  i_Coa  tes  ,  48  IBLA  43  (May  29,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  had  until  Oct.  22,  1979,  to 
record  the  location  and  file  a  copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention 
to  hold.   Recordation  is  effected  by  filing  a  copy  of 
the  location  notice  or  certificate  with  the  proper  BLM 
office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a  conclusive  find- 
ing that  the  mining  claim  has  been  abandoned  and  is 
void. 

Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

fiSIi>ar  d_ JU_Sc h mi d  ,  48  IBLA  48  (May  29,  1980) 


IEDEJAL_L^D_P0LICJ_JJiD_MANAGEMENT_ACT_CF_29  76  —  Continued 

RECORDATION  OF  MINING  CLAIMS  AND  AEANE0NMEN1 — Continued 

The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned.  Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a  copy  of  the  official  record  of  the  notice  or 
certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  prior  to  Oct.  22,  1979. 
A  copy  of  the  location  certificate,  which  is  not  an  exact 
replica  or  machine  copy  of  the  recorded  certificate,  but 
which  contains  the  same  language  and  is  filed  timely  will 
be  accepted  as  complying  with  the  laws  and  regulations. 

Wilma  Hartley,  48  IBLA  83  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  $  1744 
(1976) ,  and  43  CFR  3833.1-2,  the  owner  of  a  lode  cr 
placer  mining  claim  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  clam.   Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  and 
abandonment  of  the  claim  by  the  owner. 

Paul  B.  Rhodes,  48  IBLA  90  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLM  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,    1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

Ali£§_Ei_Deet z ,  48  IBLA  59  (May  29,  1980) 


Under  43  U.S.C.  «  1744(b)  (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  conclusively  to  be  aban- 
doned and  void  under  43  U.S.C.  «  1744(c)  (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1 (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  such  re- 
cording, whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

l3§§_Mi_M thews ,  48  IBLA  71  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976)  ,  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.   Filing  is  accomplished  when  a  document 
is  delivered  to  and  received  by  the  proper  office. 
Failure  to  so  file  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Johggie  Finnegan,  Don  E.  Gordon.  Carl  Holder,  48  IBLA 
79  (May  29,  1980) 


Where  a  claimant  timely  files  notices  of  location 
for  recordation  of  his  mining  claims  and  submits  a 
sketch  map  and  narrative  description  of  the  location 
of  the  claims  sufficient  to  locate  the  claimed  lands 
on  the  ground,  and  identifies  the  claims  by  section, 
township,  range,  meridian,  and  state,  he  has  met  the 
requirements  of  sec.  314(b)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  »  1744(b)  (1976) 
and  43  CFR  3833.1-2(c)(5)  and  (6). 

R°bert_H._Lawson,  48  IBLA  93  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  4  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.   These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and  ren- 
ders the  claim  void. 

John  Huds£ethi_Floreine  Hudspeth,  48  IBLA  99  (May  29, 
19807 

Idward_W._Kramer,  51  IBLA  294  (Dec.  17,  1980) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  ELM  office 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jean  C.  Lepper  et  ,al..  48  IBLA  103  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  Oct.  21,  1976,  43  D.S.C.  *  1744 
(1976),  and  43  CFR  3833.1-2  and  3833.2-1,  the  owner  of 
a  mining  claim  located  before  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  and  a  copy  of  the  recorded  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim,  with  the  proper  Bureau  of  Land  Management  Cffice 
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on  or  before  Oct.  22,  1979,  or  the  claim  must  be  deemed 
abandoned  and  void. 

fi§l§n_li_!ialia.ce,  18  IBLA  127  (Bay  30,  1980) 


The  owner  of  a  mining  clam  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833.1-2  (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Dnder  13  U.S.C.  $  1744  (1976)  and  13  CFR  3833.1, 
the  failure  to  timely  file  an  instrument  required  by 
13  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

_______B______ell__3 .  48  IBLA  111  (May  30,  1980) 
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filed  in  order  to  avoid  the  consequences  of  the 
statute. 

_2___f_____E__°_»  "8  IBLA  180  (June  9,  1980) 

__________________ .  "9  IBLA  157  (July  30,  1980) 


Under  13  CFR  3833.2-l(a)  and  3833.1(a),  the  owner 
of  an  unpatented  mining  claim  located  before  Cct.  21, 
1976,  notice  of  which  is  recorded  with  ELM  in  the  cal- 
endar year  1977,  must  file  an  affidavit  of  assessment 
work  or  a  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  following  calendar  year,  1978, 
or  the  claim  will  be  conclusively  deemed  to  have  been 
abandoned. 

Bet t _____ ton ,  18  IBLA  181  (June  9,  1980) 


Under  13  U.S.C.  *  1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  13  U.S.C.  «  1711(c)  (1976)  and 
13  CFR  3833.1.   A  document  required  to  be  filed  on  or 
before  Oct.  22,  1979,  and  received  by  BLM  on  Jan.  8, 
1980,  is  not  timely  filed. 

_______________ ,  a8  IBL»  175  (June  9,  1980) 


Under  sec.  311(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  13  U.S.C. 
«  1711(b)  (1976),  and  13  CFR  3833.1-2  (b),  the  owner 
of  an  unpatented  lode  or  placer  mining  claim  located 
after  Oct.  21,  1976,  within  90  days  after  the  date  of 
location  of  such  claim,  must  file  in  the  proper  BLM 
office  a  copy  of  the  official  record  of  the  notice  of 
location  or  certificate  of  location.   Failure  to  file 
such  instrument  timely  is  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim  by  the 
owner.   The  "date  of  location"  is  determined  by  refer- 
ence to  the  law  of  the  state  in  which  the  claim  is 
situated. 

C..A.  Gussman.  18  IBLA  193  (June  9,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a  finding  that  the  claim  has 
been  abandoned.   where,  under  sec.  311  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  «  1744  (1976),  and  13  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  fails  to  file  a  notice  of  location  of 
the  claim  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979,  the  mining  claim 
is  properly  declared  abandoned  and  void. 

Robert  Alameda , et , al. ,  18  IBLA  178  (June  9,  1980) 


Under  sec.  311(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  t  1744(b)   (1976)  and 
43  CFR  3833.1-2,  the  owner  or  owners  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a  copy  of  the  official  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979.   Failure 
to  file  will  conclusively  be  deemed  an  abandonment  of 
the  claim  and  it  shall  be  void. 

Lowell  Bec.er.  Billie  Peterson.  18  IELA  203  (June  16, 
-9807 


Under  13  U.S.C.  «  1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  13  U.S.C.  $  1714(c)   (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1744  (1976),  gives  no  author- 
ity to  the  Department  of  the  Interior  to  accept  for 
mining  claim  recordation  documents  submitted  after  the 
statutory  time  requirements  as  if  they  were  timely 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  t  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  BLM  office,  of  such  instrument  of  record- 
ation.  Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that  a  machine  reproduction  be  provided. 
Accordingly,  a  handwritten  duplicate  of  a  notice  of 
location  is  acceptable  under  the  regulations. 

___C___i__s.  48  IBLA  214  (June  16,  1980) 
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Under  sec.  311  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  lining  claia 
located  before  Oct.  21,  1976,  nust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
for  such  claia  with  the  proper  Bureau  of  Land  Banageaent 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  aandatory  and  failure  to  coaply  is  deeaed  conclu- 
sively to  constitute  an  abandonaent  of  the  claia  by  the 
owner  and  renders  the  claia  void. 

JO£_J*a£ic,  48  IBLA  255  (June  26,  1980) 


f£DERAL_LANE_ POLICY, AND  BANAGEBfNT  ACT  OF  1976 — Continued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
ageaent  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  »  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claia 
located  after  Oct.  21,  1976,  Bust  file  a  notice  of 
recordation  of  the  claia  with  the  proper  Bureau  of  Land 
Banageaent  Office  within  90  days  of  location  of  the 
claia.   Failure  to  so  file  is  deeaed  conclusively  to 
constitute  an  abandonaent  of  the  claia  by  the  owner  and 
renders  the  claia  void. 

Don  B.  Bird  et  alT.  49  IBLA  9a  (July  22,  1980) 

Herb  Ballou.  49  IBLA  225  (Aug.  12,  1980) 


Under  43  U.S.C.  *  1744  (1976),  and  13  CFR 
3833.1-2  (b)  and  3833.4,  the  owner  of  an  unpatented 
lining  claia  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLB  office  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location,  or  the  claia  Bust  be  deeaed 
abandoned  and  void. 

JaiSS-Skite ,  48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  ft  1744  (1976),  and  43  CFR 
3833.1-2  (a),  the  owner  of  an  unpatented  mining  claia 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Banageaent  on  or  before  Oct.  22,  1979,  or  the  claia  ij 
deeaed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
suaed  to  have  knowledge  of  relevant  statutes  and  duly 
proaulgated  regulations. 

Ar aando_Maja lea ,  48  IBLA  351  (July  11,  1980) 


Failure  to  coaply  with  the  regulations  governing 
recordation  of  notices  of  location  or  the  filing  of 
evidence  of  assessment  work  or  a  notice  of  intention  to 
hold  mining  claia  Bust  result  in  a  conclusive  finding 
that  the  aining  claim  has  been  abandoned  and  is  void. 

Reliance  upon  erroneous  advice  or  incomplete 
inforaation  provided  by  BLM  eaployees  cannot  relieve 
the  owner  of  a  mining  claia  of  an  obligation  imposed 
on  hia  by  statute  or  relieve  him  of  the  consequences 
iaposed  by  a  statute  for  his  failure  to  coaply  with 
its  requirements. 

£2AIi£_L=_Si53b.  "8  IBLA  "0*  (July  11.  1980) 


Land  which  has  been  patented  without  a  reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  the  location  of  mining  claias,  and  mining  claias 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio,  and  an  attempted  recordation  of 
such  mining  claias  is  properly  refused  by  the  Bureau 
of  Land  Management. 

Jonathan_Carr,  49  IBLA  17  (July  15,  1980) 


The  owner  of  an  unpatented  aining  claim  located 
after  Oct.  21,  1976,  must  file  a  copy  of  the  certifi- 
cate or  notice  of  location  of  the  claim  with  BLB  within 
90  days  of  the  date  of  location  of  the  claia,  failing 
which  BLM  properly  rejects  the  untimely  tendered  docu- 
aent  and  declares  the  claia  abandoned  and  void. 

Copies  of  mining  claia  certificates  or  notices  of 
location  which  are  required  to  be  filed  within  90  days 
of  the  date  of  location  of  a  claia  are  not  timely  filed 
where  they  are  placed  in  the  mail  prior  to  the  deadline 
but  are  not  received  or  date  stamped  by  BLM  until  after 
the  deadline. 

Where  a  mining  claimant  merely  asserts  that  because 
of  a  9-day  difference  between  the  posting  of  an  enve- 
lope and  the  date  received  staap  of  BLM,  BLM  say  have 
aishandled  notices  of  location  submitted  in  attempted 
compliance  with  the  requirements  of  43  CFR  3833.1-2 (b), 
allegedly  causing  thea  to  be  date  stamped  by  BLM  as 
untiaely,  and  there  is  nothing  else  in  the  record  to 
support  this  conjecture  he  has  not  Bet  the  burden  of 
rebutting  the  presumption  that  BLM  officials  have  prop- 
erly discharged  their  duties  in  receiving  and  promptly 
date  stamping  all  such  notices  tendered  to  thea. 

Henry  P.,  Friedman.  49  IBLA  97  (July  28,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Banageaent  Office  on  or 
before  Oct.  22,  1979.   These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonaent  of  the  claia  by  the  owner. 

R°§s_Heaver,  49  IBLA  111  (July  28,  1980) 

George  W.  Cole,  49  IBLA  128  (July  28,  1980) 

Cripple  Creek  Exploration  Corp. ,  49  IBLA  190  (Aug.  6, 
1980) 

Alfred  Letcher.  49  IBLA  193  (Aug.  6,  1980) 

£!eo_.Ba_y_Il§shi_Bar jorie_P._Deterts,  50  IBLA  363 
(Oct.  16,  1980) 

JSebert^^^Donahue,  50  IBLA  374  (Oct.  21,  1980) 


Under  43  U.S.C.  *  1744  (1976)  if  the  owner  of  a 
aining  claia  located  on  or  before  Oct.  21,  1976,  does 
not  file  a  copy  of  the  recorded  notice  or  certificate 
of  location  by  Oct.  22,  1979,  the  claia  Bust  be  deeaed 
abandoned  and  void. 

IiaSX-Qtejui,  49  IBLA  40  (July  21,  1980) 


Under  43  U.S.C.  ft  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claia  with  the  proper  Eureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  ft  1744(c)   (1976)  and  43  CFR 
3833.4.   The  statute  and  regulations  governing  recor- 
dation of  mining  claims  are  mandatory  and  where  a 
aining  claimant  contends  that  he  sailed  his  notices  of 
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location  along  with  other  documents  which  were  received 
by  the  Bureau  of  Land  Management  1  day  after  the  filing 
date,  the  claims  are  properly  declared  abandoned  and 
void. 

Gi_ Si.Harguar dson ,  49  IBLA  114  (July  28,  1980) 


Under  «3  O.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  s    1744(c)   (1976)  and  43  CFR 
3833.4.   Filing  in  the  Utah  State  Office  rather  than 
the  Wyoming  State  Office  is  not  sufficient. 

H>£§£Slate_Brick ,  49  IBLA  125  (July  28,  1980) 

Interstate Br ick ,  50  IBL»  107  (Sept.  17,  I960) 
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Regulation  43  CFR  3833.1-2 (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  certi- 
ficate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Heldon  Head  Kennedy.  Elmer  Devore.  4  9  IBLA  180 
(July  31,  1980) 
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The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein,  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

Lawrence  Jacob.  Freeda  Jacob.  49  IBLA  137  (July  28, 
(1980) 


Under  43  U.S.C.  <,    1744  (1976)  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  had  to  file  in  the  proper  office  of  the 
Bureau  of  Land  Management  a  copy  of  the  official  record 
of  the  notice  or  certificate  of  location  and  an  affida- 
vit of  assessment  work  performed  on  the  claim  on  or 
before  Oct.  22,  1979.   Where  the  owner  of  an  unpatented 
mining  claim  failed  to  file  either  instrument  within  the 
prescribed  time,  the  claim  is  deemed  conclusively  to  be 
abandoned  and  void. 

2§2E3£_Stillman,  49  IBLA  150  (July  30,  1980) 


Under  43  U.S.C.  %    1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  %    1744(c)   (1976)  and  43  CFR  3833.4. 
The  fact  that  appellant  lost  or  misplaced  the  required 
documents  and  had  to  send  away  for  new  ones  will  not 
excuse  late  filing. 

SaIe_E^._ Powell,  49  IBLA  173  (July  30,  1980) 


Under  43  O.S.C.  «  1744  (1976)  and  43  CFR 
3833.1-2  (a),  3833.2-1  (a),  3833.4,  for  a  mining  claim 
located  on  or  before  Oct.  21,  1976,  a  copy  of  the 
notice  or  certificate  of  location  and  evidence  of 
assessment  work  or  notice  of  intention  to  hold  must  be 
filed  with  the  Bureau  of  Land  Management  by  Oct.  22, 
1979,  or  the  claim  shall  be  deemed  abandoned  and  void. 

Canyon  View  Mining  Co..  49  IBLA  184  (July  31,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  a  claim  or  site  are  sub- 
mitted to  BLM  for  recordation  on  Dec.  26,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  ELM  until  Jan.  23, 
1980,  the  recordation  date  of  the  notices  is  Jan.  23, 
1980. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein,  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

Brewery  Hill  Mining  Co..  Inc..  49  IBLA  197  (Aug.  6, 
1980) 


Under  43  U.S.C.  *  1744  (1976)  and  43  CFR  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Bureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 

under  43  U.S.C.  %    1744(c)  (1976). 

i 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  after  Oct.  21,  1976,  must  file  a  notice  of 
recordation  of  the  claim  with  the  proper  Eureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claim.   Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 


Slen_Hockin3 ,  49  IBLA  217  (Aug.  11,  1980) 
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Hila  Tyrrel.  19  IBLA  267  (Aug.  18.  1980) 


Pursuant  to  13  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  »ust  have  filed  in  the  proper  BLH  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLH,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

Hining  claims  located  after  the  enactment  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  Oct.  21, 
1976,  must  be  deemed  abandoned  and  void  if  a  copy  of  the 
notice  of  location  or  certificate  of  location  is  not 
filed  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  after  the  date  of  location  of  such  claims. 

Darlene  Y.  Haymes  et  al.,  19  IBLA  213  (Aug.  18,  1980) 


Hining  claims  located  in  units  of  the  Rational 
Park  System  must  be  recorded  within  1  year  of  the 
date  of  enactment  of  the  Mining  in  the  Parks  Act, 
sec.  8  of  the  Act  of  Sept.  28,  1976,  16  O.S.C.  $  1907 
(1976) ,  rather  than  within  3  years  of  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
Act  Of  Oct.  21,  1976,  13  U.S.C.  $  1711  (1976). 

Elden  A.  LeHOY.  Dorothy  A.  LeRoy.  U9  IBLA  320  (Aug.  20, 
1980) 


For  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  under  13  O.S.C.  $  1711  (1976),  13  CFP  3833.1-2(a) 
and  3833.1,  a  copy  of  the  recorded  notice  or  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
BLM  state  office  by  Oct.  22,  1979,  or  the  claim  shall 
be  conclusively  deemed  to  be  abandoned  and  void. 

Virgal  M.  Taylor.  Elizabeth  Hutton.  19  IBLA  329 
(Aug.  25,  1980) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  13  O.S.C.  »  1711 
(1976),  and  13  CFR  3833.1-2,  3833.2-1,  and  3833.1,  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location  and  a  copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention  to 
hold  the  claim,  with  the  proper  Bureau  of  Land  Manage- 
ment Office  on  or  before  Oct.  22,  1979,  or  the  claim 
must  be  deemed  abandoned  and  void. 

John  Lincoln, .Jr..  19  IBLA  335  (Aug.  25,  1980) 


Pursuant  to  13  CFR  3833.2-l(a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim. 

Where  a  placer  mining  claim  was  located  in  1975, 
the  evidence  of  assessment  work  must  be  filed  with  BLM 
on  or  before  Oct.  22,  1979.   If  no  evidence  of  assess- 
ment work  has  been  timely  filed  with  BLM,  the  claim  is 
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conclusively  deemed  abandoned  and  void  pursuant  to 
»3  O.S.C.  «  1711(c)  (1976),  and  13  CFR  3833.1(a). 

Vernon  G.  E  Shirley  S.  Hjckham.  50  IBLA  1  (Sept.  5, 
(1980) 


The  Board  of  Land  Appeals  has  no  authority  to 
waive  the  strict  requirements  of  the  Federal  Land  Pol- 
icy and  Management  Act  of  1976  for  recording  mining 
claims,  and  where  the  requirements  have  not  been  met 
for  a  claim,  the  claim  is  properly  declared  abandoned 
and  void. 

Eloise  Joyce  Williamson.  50  IBLA  12  (Sept.  9,  1980) 


Under  13  CFR  3833.1-2(a)  and  3833.1(a),  the  own- 
er of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a  copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Management  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hugh  A.  Johnson.  50  IBLA  17  (Sept.  9,  1980) 
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Margaret  Covert.  50  IBLA  58  (Sept.  15,  1980) 


Under  13  CFR  3833.1-2(b),  the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  BLH  office  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  or  site. 

The  failure  to  file  an  instrument  required  by  sees. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

Tod  Anderson,  50  IBLA  66  (Sept.  17,  1980) 


Under  13  U.S.C.  «  1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  claim  with  the  proper 
Bureau  of  Land  Hanagement  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  te  conclusively 
abandoned  and  void  under  13  U.S.C.  <  1711(c)  (1976) 
and  13  CFR  3833.1.   The  fact  that  the  documents  had 
been  deposited  in  the  mail  and  postmarked  by  the  postal 
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authorities  Oct.  22,  1979,  nill  not  excuse  the  late 
filing. 

B£len_Holland_et_alJ.,  50  IBLA  121  (Sept.  21,  1980) 


Regulation  13  CFB  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claia  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  lau- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   The  failure  to  file  such  in- 
struments as  are  required  by  43  CF8  3833.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

Clifford_J._Kelch,  50  IBLA  127  (Sept.  24,  1980) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."   The  date  of  location  of  mining 
claims  is  determined  in  accordance  with  the  law  of  the 
State  where  the  claims  are  situated.   Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  of  the  location  notice  on 
the  claims. 

The  dates  of  location  of  mining  claims  as  shown 
on  the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLH  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  "typographical  errors." 


Lee  Resources  Management  Corp.,  50  IBLA  131  (Sept. 
19807 
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RECORDATION  OF  MINING  CLAIBS  ADD  ABAHDOBBEHT — Continued 

Under  43  U.S.C.  «  1744  (1976)  and  13  CFR  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Bureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  I    1744(c)   (1976). 

Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1711 
(1976)  and  13  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  after  Oct.  21,  1976,  must  file  a  notice  of 
recordation  of  the  claia  with  the  proper  Bureau  of  Land 
Management  Cffice  within  90  days  of  location  of  the 
claim.   Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claia  void. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time  peri- 
ods prescribed  therein,  must  be  deeaed  conclusively  to 
constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

Lost  Pollack  Mining  and  Exploration. Ltdi(  50  IBLA  227 

(Sept.  30,  1980) 


Where  the  owner  of  unpatented  lining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Oct.  22,  1979, 
deadline  for  so  doing,  but  fails  to  file  evidence  of 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  properly 
declared  abandoned  and  void. 

Stanley  Bishop.  50  IBLA  371  (Oct.  21,  1980) 

Joseph  V.  Dodge,  d.b.a.  Rocky  Mountain  Mineral  Co. , 
50  IBLA  394  "(Oct.  24,  1980) 


Where  a  person  has  located  a  aining  claia  on  or 
before  Oct.  21,  1976,  the  requirement  of  43  U.S.C. 
4  1744  (1976)  and  43  CFR  3833.1-2  (a)  concerning  claims 
located  £rior  to  the  enactaent  of  FLPMA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  to  record  the  location 
notice  with  BLM. 

Under  43  U.S.C.  $  1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Management  a  copy  of  the  notice  or 
certificate  of  location  of  a  aining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claia  by  the  owner. 

The  Department  of  the  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  proper  forua  to 
decide  whether  or  not  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  are  constitutional. 
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Wajne_E_1_Clutis,  50  IBLA  379  (Oct.  22,  1980) 


*bner_Weed,  50  IBLA  141  (Sept.  26,  1980) 


Under  43  U.S.C.  «  1744  (1976)  and  43  CFR 
3833.2-1  (a)  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  during  the  pre- 
ceding assessment  year  or  a  notice  of  intention  to  hold 
the  claia  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  «  1744(c)   (1976). 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  «  1744(a)   (1976),  and 
43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claias  located  in  the  calendar  year  1977,  Bust  file 
affidavits  of  assessaent  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30  of  the 
following  calendar  year,  1978,  or  the  claias  are  con- 
clusively deemed  to  have  been  abandoned  by  the  owner 
and  to  be  void. 

Benry  HT  Schmid.  Judith  A.  Schmid.  50  IELA  406 
(Oct.  24,  1980) 


John_Ji_Schnabel,  50  IBLA  201  (Sept.  30,  1980) 
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Under  sec.  311(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  U3  U.S.C. 
«  171414(b)  (1976),  and  13  CFR  3833.1-2,  the  owner  of  a 
mining  claim  located  before  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certi- 
ficate of  location  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  and  renders  the  claim  void. 

Melvin_Ei_Viles,  SI  IBLA  32  (Oct.  30,  1980) 


Under  13  U.S.C.  <,    1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  clain  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  conclusively  to  be  abandoned 
and  void  under  13  U.S.C.  $  1711(c)   (1976)  and  13  CFR 
3833.1.   The  statutory  and  regulatory  requirements  to 
file  a  notice  of  location  are  mandatory  and  failure  to 
comply  with  them  must  result  in  a  finding  that  the 
claims  are  void. 

Ji_Ki_Kendrick,  51  IBLA  56  (Oct.  31,  1980) 


Under  13  CFR  3833.1-2 (d),  the  owner  of  unpatented 
mining  claims  must  tender  a  filing  fee  of  $5  per  claim 
when  filing  recordation  information,  or  BLM  properly 
rejects  the  filing  as  unacceptable.   Where  he  submits 
information  on  or  before  the  Oct.  22,  1979,  deadline, 
but  does  not  include  this  fee  on  or  before  this  date, 
BLM  properly  regards  this  filing  as  unacceptable,  so 
that  the  claims  became  void  under  13  CFR  3833.1  when 
the  deadline  passed  without  an  acceptable  filing. 

Where  the  owner  of  two  mining  claims  files  recor- 
dation information  for  two  claims  with  BLM,  but  tenders 
only  $5  as  a  filing  fee,  this  amount  is  insufficient  to 
provide  the  required  $5  fee  for  both  claims,  and  BLM 
properly  may  recognize  only  one  claim  as  valid.   In 
these  circumstances,  BLM  properly  requires  the  owner  to 
select  which  claim  to  validate. 

Iit_H° 1 5SS_e t_a  1.. ,  51  IBLA  110  (Nov.  20,  1980) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  «  1711  (1976),  and 
13  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  was  required  to  file  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location,  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979,  or  the  claim  must 
be  deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

J°l>I!_Ii_Schmel2er,  51  IBLA  188  (Dec.  2,  1980) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATICN  OF  MINING  CLAIMS  AND  ABANDONM ENT--Con t inued 

The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

Allei-Si-Burke,  51  IBLA  221  (Dec.  10,  1980) 


Under  13  U.S.C.  $  1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  oust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  conclusively  abandoned  and  void 
under  13  U.S.C.  «  1711(c)   (1976)  and  13  CFR  3833.1. 
The  fact  that  the  Post  Office  may  have  assured  the 
claimant  that  the  documents  would  reach  the  Colorado 
State  Office  by  Oct.  22,  1979,  will  not  excuse  *:he 
late  filing. 


Cleqhorn  and  Washburn  Mining  Co.,  51  IBLA  265  (Dec. 
1980) 
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Where  a  person  locates  mining  claims  on  or  before 
Oct.  21,  1976,  the  requirement  of  13  U.S.C.  «  1711 
(1976)  and  13  CFR  3833.1-2(a)  concerning  claims  located 
£rior  to  the  enactment  of  FLPMA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  ELM. 

Under  13  CFR  3833.1,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (b)  of 
this  section  shall  be  deemed  conclusively  to  constitute 
an  abandonment  of  the  mining  claim,  millsite,  or  tunnel 
site  by  the  owner. 

13  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Oct.  21,  1976,  are 
deemed  abandoned  and  void. 

John  J.  Dunsnore  et  al. ,  51  IBLA  297  (Dec.  17,  1980) 


Under  13  U.S.C.  $  1711(b)   (1976)  and  13  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  must 
file  a  map,  narrative,  or  sketch  depicting  the  loca- 
tion of  his  mining  claim  or  site.   A  BLM  decision  dated 
Aug.  22,  1980,  effectively  advising  a  claimant  that  his 
claims  are  void  because  no  map  has  been  filed  within 
30  days  of  July  16,  1979,  will  be  set  aside  as  erro- 
neous where  the  file  contains  a  map  of  the  claims  which 
is  BLM  date  stamped  Aug.  3,  1979. 

George  Phil  Martinez.  51  IBLA  330  (Dec.  29,  1980) 


Pursuant  to  13  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (11  FR  16357  Oct.  20,  1976) ,  or  36  CFR  9.5  is, 
pursuant  to  16  U.S.C.  $  1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 


13  CFR  3833.1-2(d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
claimant  files  for  recordation  on  Oct.  19,  1979,  but 


5°Edon_Li_CooEer,  51  IBLA  191  (Dec.  5,  1980) 
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the  filing  fee  is  not  paid  to  BLM  until  after  the  dead- 
line for  filing,  Oct.  22,  1979,  the  mining  claim  »ust 
be  deemed  abandoned  and  void. 

Robert  W.  Miller.  Marjorie  Eipper  Miller,  51  IBLA 
364  "(Dec.  29,  1980) 


FEDERAL  LANE  POLICY . AND  MANAGEMENT  ACT  CF_ 1 976--Cont inued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

whether  or  not  the  recordation  provisions  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976  relating 
to  mining  claims  are  constitutional. 

Marvin  E.  Brown.  lone  M.  Brown.  52  IELA  11  (Jan.  6, 
198lF 


Dnder  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  «  1711  (1976)  ,  and  13  CFR 
3833.1-2,  the  owner  of  a  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  Management  office 
within  90  days  of  location  of  the  claim.   Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandonment 
of  the  claim  by  the  owner  and  renders  the  mining  claim 
void. 

I§iaEtx_IS£i.  52  *BL*  5  (Jan.  5,  1981) 

Thomas  F.  Byron,  Anna  B.  Philo.  52  IBLA  19  (Jan.  6, 
1981) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  13  U.S.C.  «  1711  (a)  (2)   (1976),  if  unpatented 
mining  claims  located  after  Oct.  21,  1976,  are  not  sup- 
ported annually  by  either  an  affidavit  of  assessment 
work  or  a  notice  of  intention  to  hold,  the  claim  will 
be  conclusively  deemed  abandoned  and  void,  despite 
appellant's  statement  that  there  was  no  intent  to  aban- 
don and  he  did  not  fully  understand  the  regulations. 

fial^E^,  Ben  kins ,  52  IBLA  9  (Jan.  5,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  »  1741  (1976)  ,  and 
13  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  office  on  or  before 
Oct.  22,    1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  BLM  office,  of  such  instrument  of  recorda- 
tion.  It  also  includes  an  exact  reproduction,  dupli- 
cate, or  other  acceptable  evidence,  except  microfilm, 
of  an  amended  instrument  which  may  change  or  alter  the 
description  of  the  claim. 

W  illiam_E_._Talbott_et_ali ,  52  IBLA  12  (Jan.  5,  19B1) 


Where  a  person  locates  a  mining  claim  on  or  before 
Oct.  21,  1976,  the  requirement  of  43  U.S.C.  «  1741 
(1976)  and  13  CFR  3833.1-2  (a)  concerning  claims  located 
£rior  to  the  enactment  of  FLPMA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLM. 

Under  13  U.S.C.  *  1711  (1976)  and  13  CFR  3833.1, 
the  failure  to  file  such  instruments  as  required  by 
subsections  (a)  and  (b)  of  that  section  shall  be  deemed 
conclusively  to  constitute  an  abandonment  of  the  mining 
claim,  or  mill  or  tunnel  site  by  the  owner. 

The  Department  of  Interior,  as  agency  of  Executive 
Branch  of  Government,  is  not  the  proper  forum  to  decide 


A  copy  of  a  recorded  notice  or  certificate  of 
location  of  a  mining  claim  will  not  te  accepted  by  BLM 
for  recordation  if  it  is  not  accompanied  by  the  service 
fee  required  under  13  CFR  3833. 1-2  (d). 

The  failure  to  file  an  instrument  required  by 
13  CFR  3833.1-2(a),  (b)  ,  and  3833.2-1  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim  and  it 
is  properly  declared  abandoned  and  void. 

§usan_Mativo,  52  IBLA  131  (Jan.  16,  1981) 


Where  a  mining  claimant  attempts  to  file  notices 
of  location  for  21  claims  pursuant  to  13  CFP  3833.1-2 
and  tenders  payment  for  filing  costs  in  an  amount  suf- 
ficient to  cover  only  23  of  those  claims,  BLM  shall 
require  the  claimant  to  select  23  claims  to  which  the 
money  tendered  shall  be  applied.   The  remaining  one 
claim  is  properly  declared  abandoned  and  void  in 
accordance  with  13  CFR  3833.4. 

HSX&-Z±-£°°£X f    52  IBLA  153  (Jan.  21,  1981) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLM  within  90  days  after  the  date  of 
location.   13  CFR  3833.1-2  (d)  states  that  a  location 
notice  shall  be  accompanied  by  a  service  fee.   There 
can  be  no  recordation  unless  the  notice  is  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Where  the  fil- 
ing fee  is  not  paid  within  90  days  after  the  date  of 
location  for  a  claim  located  after  Oct.  21,  1976,  the 
claim  must  be  deemed  abandoned  and  void. 

EMI i£_Ii_££inei .  52  IBL*  179  (Jan.  26,  1981) 

3ic.]>a.§I_G.i_C9mmons,  52  IBLA  396  (Feb.  21,  1981) 

l2iSrt_J._Ha_hj_et_ali,  67  IBLA  370  (Oct.  8,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  (,    1741  (1976),  and 
13  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner. 

HenrJL.Cju zek ,  52  IBLA  200  (Jan.  26,  1981) 


Under  13  U.S.C.  4  1711  (1976)  and  43  CFR  3833.1-2, 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Management  office 
on  or  before  Oct.  22,  1979.  This  requirement  is  man- 
datory and  failure  to  comply  conclusively  constitutes 
abandonment  of  the  claim  by  the  owner. 

Kenneth  G, , Walker.  52  IBLA  214  (Jan.  30,  1981) 


Pear 1_C._ Bar nett ,  52  IBLA  273  (Feb.  6,  1981) 
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_°______2__»  52  IBLA  288  (Feb.  9,  1981) 

__________________t__J__Lu_e,  53  IBLA  136  (liar.  9, 

1981) 

_ruce_A__De_os_er,  59  IBLA  283  (Oct.  30,  1981) 

_°____________ .  59  IBLa  288  (Oct.  30,  1981) 

:!_____________»  65  IBLA  59  (June  23,  1982) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recorda- 
tion shall  be  accompanied  by  a  service  fee.   This  is 
a  mandatory  requirement,  and  without  payment  of  the 
fee,  there  is  no  recordation.   Therefore,  where  a 
notice  of  location  of  a  claim  or  site  is  submitted  for 
recordation  on  Hay  14,  1980,  after  having  been  located 
on  May  3,  1980,  and  the  filing  fee  is  not  paid  to  BLM 
until  Aug.  11,  1980,  the  recordation  date  of  the 
notice  is  Aug.  11,  1980,  and  thus  more  than  90  days 
after  the  date  of  location. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein  Bust  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim. 

Ben  Hartensen,  Anne  Hartensen,  Hill  Halstead,  52  IBLA 
253  (Feb.  6,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  f  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  an  unpatented  mining 
claim  located  after  Oct.  21,  1976,  must  file  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  claim.   This 
requirement  is  mandatory  and  failure  to  comply  consti- 
tutes conclusive  abandonment  of  the  claim  by  the  owner. 
By  regulation  the  BLM  State  Offices  are  designated 
the  proper  offices  for  mining  claim  recordation. 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.4,  filing  recordation  documents  in  a  Bureau 
of  Land  Management  District  Office,  rather  than  the 
proper  State  Office,  the  day  of  the  expiration  of  the 
90-day  statutory  deadline  for  recordation  does  not 
constitute  ti-ely  recordation.   In  such  circumstances, 
the  BLM  State  Office  properly  rejected  the  recordation 
upon  receipt  of  the  documents  after  the  90-day  deadline 
had  passed. 

Jose_G__Gon zalez ,  52  IBLA  270  (Feb.  6,  1981) 


Under  43  U.S.C.  <5  1744  (1976)  and  43  CFR  Part 
3833,  the  owner  of  an  unpatented  mining  claim  located 
on  or  before  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  and  evi- 
dence of  assessment  work  with  BLM  on  or  before  Oct.  22, 
1979.   This  requirement  was  mandatory  and  failure  to 
comply  conclusively  constitutes  abandonment  of  the 
claim  by  the  owner. 

Li_L._Falterx_Jghn_Ei_Heeks,  52  IBLA  313  (Feb.  10, 
1981)" 


PF^ERAJ._LANE_POLICI_AI^MANAGEMENT_ACT_OF_1.976 — Continued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
after  Oct.  21,  1976,  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  claim.   Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner  and  renders  the 
mining  claim  void. 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  for 
such  claim  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner  and  renders  the  claim  void. 

Robert  G.  Sunder.  Jeanne  E. R.  Sunder.  52  IBLA  375 

(Feb.  19,  1981) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  location."   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claim  is  situated.   Under 
Arizona  law,  it  is  the  date  specified  on  the  notice  of 
location  filed  with  the  local  recorder's  office. 

The  dates  of  location  of  mining  claims  as  shown  on 
the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLM  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shewn  are  scrivener's  errors. 


i°i!J!_£i_and_Iheresa_K._Buchanan,  52  IELA  387  (Feb. 
1981) 

iLi_.3ason_Coq.3in,  54  IELA  224  (Apr.  27,  1981) 


19, 


Under  43  CFR  3833.1-2(b),  the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  BLM  office  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  or 
site. 

The  Department  revised  and  amended  43  CFR 
3833.0-5  (i)  ty  publication  in  the  Federal  Re_i__er  at 
44  FR  9722  (Feb.  14,  1979).   The  purpose  of  the  revi- 
sion was  to  avoid  the  necessity  for  a  claimant  to  delay 
filing  with  BLM  until  the  copy  filed  with  the  local 
recorder  became  available,  by  providing  that  the  claim- 
ant could  file  with  BLM  a  reproduction  or  duplicate  of 
the  original  instrument  "which  was  or  will  be  filed  xn 
the  local  jurisdiction."   Thus,  a  claimant  may  not 
excuse  the  tardy  filing  of  his  mining  claim  location 
notice  en  the  ground  that  the  original  was  not  promptly 
returned  from  the  county  recorder's  office. 

One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  ty  that  method. 


James  B.  Pauley,  53  IELA  1  (Feb.  26,  1981) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  and 
<43  CFR  3833.1-2,  the  owner  of  a  aining  claia  located 
before  Oct.  21,  1976,  aust  file  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  for 
such  claia  with  the  proper  Bureau  of  Land  Hanageaent 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  aandatory  and  failure  to  coaply  is  deeaed  conclu- 
sively to  constitute  an  atandonaent  of  the  claia  by  the 
owner  and  renders  the  claia  void. 

*LiLii2!_IL=._lo™E°£°!s!ti,  53  IBLA  21  (Feb.  26,  1981) 

M§A£er_Schivo,  53  IBC-A  "°  (Feb.  26,  1981) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  i»3  U.S.C.  4  17UII  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagenent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  aining  claia  by  the 
owner. 

£aul_Ri_Scott_and_Bettj_F.  Scott,  53  IBLA  75  (Bar.  2, 
1981) 

Paula  Trpester  Saraqoza  et  al..  53  IBLA  247  (Bar.  19, 
1981) 

flr.  and  Mrs.  Jack  white.  53  IBLA  267  (Bar.  23,  1981) 

Onited  States  v.  Paul  fl.  Koeniqsaark  et  al..  53  IBLA 
377  (Bar.  31,  1981) 

Jaa§s_Matki£S.,  5,  tblA  54  (Apr.  9,  1981) 

Randal  Anqeloni,  Douglas  Elixt,  54  IBLA  56  (Apr.  9, 
1981) 

John  Richard  Bodie.  54  IBLA  93  (Apr.  14,  1981) 

Joseph  Ojnrovich.  54  IBLA  100  (Apr.  15,  1981) 

I™e^t  _____________ ,  54  IELA  108  (Apr.  15,  1981) 

Bill_C._Boss,  54  IBLA  116  (Apr.  16,  1981) 

CkiEies_jlj_BcGowan_I.II,  5U  IBL*  119  (*Pr-  16»  1981) 

Bascot  Silver-Lead  Bines.  Inc..  54  IBLA  121  (Apr.  16, 
19817 

cJ!«Ie_____Go__ett__Jr.__et_al_,  54  IBLA  139 
(Apr.  17,  1981) 

Ja§es______a_enb_sh.  54  IBLA  155  (Apr.  21,  1981) 

Dell__arre_,  54  IBLA  159  (Apr.  21,  1981) 

Lyaan  Hininq  Co..  54  IBLA  165  (Apr.  21,  1981) 

________ ____u_tis ,  54  IBLA  184  (Apr.  22,  1981) 

_il_iaa_I____h_ndle_,  54  IBLA  221  (Apr.  23,  1981) 

Eaery  Crowley  et  al. .  54  IBLA  229  (Apr.  27.  1981) 

Hilliaa  Adolph  lonkee  et  al_,  54  IBLA  232  (Apr.  27, 
1981) 

5rs__Ra_d_l___G___uni_,  54  IBLA  237  (Apr.  27,  1981) 

Ge___e_____i_l_s_et__l_,  54  IBLA  239  (Apr.  27,  1981) 

Bernar ___________ ,  54  IBLA  332  (Bay  5,  1981) 

Philip  Brandl.  George  Yournas.  54  IBLA  343  (Bay  7, 
19817 

Reg__hi £322 •    55  IBLA  5  (Bay  26,  1981) 


PEDERAL  LAUD  POLICY  ASP  BANAGEHEBT  ACT  OF  J976 — Continued 
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Robert  C.  Cluzen.  55  IBLA  12  (Bay  26,  1981) 

S___e___o___s__Joh_!_Golde_,  55  IBLA  17  (Hay  26,  1981) 

E2rl_££SaiIiSI ,  55  IBLA  28  (Bay  27,  1981) 

Glenn  D.  Grahaa.  _____  L.  Grahaa.  55  IBLA  39  (Hay  28, 
1981) 

Joe__enh_B,  55  IBLA  45  (Hay  29,  1981) 

let ________ nr_ ,  55  IBLA  47  (Hay  29,  1981) 

Iruce_L__Ba_er___g_ert_C_  B__er,  55  IBLA  55  (Hay  29, 
1981) 

il«l_ Stew ar t ,  55  IBLA  105  (June  1,  1981) 

Doris  BcFall.  Donald  Duncan.  Clarence  Duncan.  55  IBLA 
110  (June  1,  1981) 

Alberta  K.  Roaerio.  55  IBLA  140  (June  4,  1981) 

Jaaes  K.  Pg.g  et  al..  55  IBLA  148  (June  8,  1981) 

GSA  Reserve  CorpT.  55  IBLA  162  (June  9,  1981) 

Moa»ld_L___irle_ ,  55  IBLA  165  (June  9,  1981) 

J°s.e___0 JJiE22i££ •    55  IBLA  182  (June  15,  1981) 

i.  LeGrande  Law.  55  IBLA  193  (June  16,  1981) 

Herbert. __________ ,  55  IBLA  260  (June  25,  1981) 

Don  E.  Bates.  55  IBLA  263  (June  25,  1981) 

Richard  E.  Duaas  et  al..  55  IBLA  382  (June  29,  1981) 

Charles  B.  Lowe  et  al..  55  IBLA  384  (June  29,  1981) 

Belvin  and  Bernice  Darby.  56  IBLA  41  (July  8.  1981) 

Jerald  D.  Ledbetter.  56  IBLA  84  (July  15,  1981) 

King  of  the  Hills  Hininq  Cot.  56  IBLA  107  (July  16, 
1981) 

Gary  H.  Greenlaw.  Ronald  D.  Sharp.  56  IBLA  109 
(July  16,  1981) 

waiter  D.  Cosdon.  56  IBLA  112  (July  16,  1981) 

Ken  Alexander.  56  IBLA  129  (July  16,  1981) 

George  I.  Lakich.  56  IBLA  148  (July  20,  1981) 

Lyle  I.  Thoapson.  56  IBLA  155  (July  20,  1981) 

Stephen  G_  _udis_l_._  Iv_l___J____di_i_l ,  56  IBLA  158 
(July  20,  1981) 

_ou__e____Sh_ltis,  56  IBLA  163  (July  20,  1981) 

£ol 1 a ___________ ,  56  IBLA  187  (July  20,  1981) 

Williaa  O..Bahny,  56  IBLA  190  (July  20,  1981) 

"•SI.SSlI  Hininq  Co..  Milford  F.  Hontqoaery.  56  IBLA  236 
"(July  22,  19817" 

Estate  of  Kenneth  D.  Stahl.  56  IBLA  276  (July  28,  1981) 

ki_P_r_L2"0_ieu_,  56  IBLA  298  (July  28,  1981) 

!Liiii55_ii_i2!aiS •    56  IBLA  312  (July  29,  1981) 

Iil2i°2_E______Bo_te,  56  IBLA  315  (July  29,  1981) 

£ei"O£t_0il__or__ ,  56  IBLA  321  (July  29,  1981) 

Caroline  E.  Brown.  56  IBLA  334  (July  30,  1981) 
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_2___________»  56  IBLA  343  (July  30,  1981) 

_2________2_«  56  IBLA  352  (»u9-  3»  1981) 

Donald  E, .Black,  56  IBLA  351  (Aug.  3,  1981) 

Sh_nnon_N__Thor_to_,  56  IBLA  359  (*ug.  3,  1981) 

Estate  of  Wary  B.  Ritchie.  56  IBLA  361  (Aug.  3,  1981) 

Jeroae  F.  Brown.  56  IBLA  364  (Aug.  3,  1981) 

Edith_Gion,  56  IBLA  375  (Aug.  3,  1981) 

Lela  J,  Fillaore.  56  IBLA  385  (Aug.  3,  181) 

Noraan  L.  Boon,  57  IBLA  1  (Aug.  5,  1981) 

_____________ >    57  IBLA  15  (Aug.  6,  1981) 

___________■__.  57  IBLA  23  (Aug.  6,  1981) 

Howard  F.  Houser,  57  IBLA  27  (Aug.  6,  1981) 

Williaa  J.  Kroetch.  57  IBLA  29  (Aug.  6,  1981) 

H.DTC.  Inc..  57  IBLA  35  (Aug.  10,  1981) 

_2____________2_»  57  IBLA  40  (Aug.  10,  1981) 

Bill  Kaser,  57  IBLA  51  (Aug.  17,  1981) 

David  Truesdell  et  al.,  57  IBLA  60  (Aug.  17,  1981) 

Gordon. B., Rigqs,  57  IBLA  122  (Aug.  25,  1981) 

CT0.G.S.,  Inc..  57  IBLA  128  (Aug.  25,  1981) 

_2__J________1_ ,  57  IBLA  136  (Aug.  25,  1981) 

Shirley  Thoapson.  Dnane  R.  Thoapson,  57  IBLA  154 
lAug.  25,  1981) 

__2______________»  57  IBLA  221  (Aug.  27,  1981) 

Polar  Resources  Co. (On  Reconsideration) .  57  IBLA  237 

(Aug.~277~1981) 

L.  Grace  Wadsworth.  57  IBLA  242  (Aug.  27,  1981) 

Yerne  G,  Long.  57  IBLA  263  (Aug.  28,  1981) 

_______________ »  57  IBLA  268  (Aug.  31,  1981) 

Interaountain  Exploration  Co..  57  IBLA  271  (Aug.  31, 
1981)" 

Interaountain  Exploration  Co..  57  IBLA  274  (Aug.  31, 
1981) 

!2!n£2_M.s_C.ates ,  57  IBLA  276  (Aug.  31,  1981) 

________»  57  IBLA  297  (Aug.  31,  1981) 

___i__l_fi__.  57  IBLA  303  (Aug.  31,  1981) 

S_2___________I_ .  57  IBLA  330  (Sept.  1,  1981) 

Kathy  Shaner.  57  IBLA  349  (Sept.  8,  1981) 

_____£_______.  57  IBLA  389  (Sept.  10,  1981) 

__________________ 2S .  57  IBLA  392  (Sept.  10,  1981) 

Heidelberg  Silver  Mining  Co.t  Inc.,  58  IBLA  10 
(Sept.  16,  1981) 

_____fi_____i__2__»  58  IBLA  32  (Sept.  16,  1981) 

__£______________.  58  IBLA  35  (Sept.  17,  1981) 

_______________ »  58  IBLA  59  (Sept.  21,  1981) 
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Kathryn  BacKenzie.  58  IBLA  64  (Sept.  22,  1981) 

G__n_  _iE___S______I________am,  58  IBLA  131  (Sept.  24, 

1981)" 

Jaaes  K,  Daily,  58  IBLA  134  (Sept.  24,  1981) 

Clayton  F.  Schacht.  58  IBLA  137  (Sept.  25,  1981) 

H.  S.  Radeaacher.  58  IBLA  152  (Sept.  25,  1981) 

88  I.D.  873 

pen. Hester.  58  IBLA  163  (Sept.  28,  1981) 

Bay  Nyce.  58  IBLA  192  (Sept.  29,  1981) 

__________________ •  58  IBLA  194  (Sept.  29,  1981) 

Freenont  Energy  Corp..  58  IBLA  197  (Sept.  29,  1981) 

John  T.  Titus.  58  IBLA  207  (Sept.  29,  1981) 

G_°____D-_n__r_____H___r_____°___.  58  IELA  211 
7sept.  29,  1981) 

_2__ __________ •    58  IBLA  224  (Sept.  30,  1981) 

________2__-_______________»  58  IBLA  230  (Oct.  6,  1981) 

_i_________I__i_i__ .  58  IBLA  243  (Oct.  6,  1981) 

Heirs  of  Raymond  D.  Carson  et  al..  58  IELA  265 
(Oct.  7,  1981) 

_____________  58  IBLA  316  (Oct.  16,  1981) 

i_J_J_5_!.  58  IBLA  325  (Oct.  16,  1981) 

Dona ld_Lj._J.off man,  58  IBLA  327  (Oct.  16,  1981) 

_____________ t cher,  58  IBLA  337  (Oct.  19,  1981) 

________ 2_§____ .  58  IBLA  346  (Oct.  19,  1981) 

___-______S_i__»  58  IBLA  355  (Oct.  20,  1981) 

Lloyd  P.  Webster,  58  IBLA  363  (Oct.  20,  1981) 

________ _______2______I___»  58  IBLA  369  (Oct.  20,  1981) 

Barren  J.  Fyten.  58  IBLA  381  (Oct.  21,  1981) 

_2_________J •    58  IBLA  403  (Oct.  21,  1981) 

_OS_Co.,  59  IELA  112  (Oct.  26,  1981) 

Joe,,!..  Watts.  59  IBLA  127  (Oct.  26,  1981) 

Don  G.  Gilbertson.  59  IBLA  143  (Oct.  26,  1981) 

_________ D__Fi_ her ,  59  IBLA  150  (Oct.  26,  1981) 

Tedd______2____ •    59  IBLA  153  (Oct.  26,  1981) 

__2____________r,  59  IBLA  189  (Oct.  27,  1981) 

Rober _______ ______ ,  59  IBLA  220  (Oct.  28,  1981) 

Louis  E.  Sharp.  59  IELA  223  (Oct.  28,  1981) 

_A_____-________»  59  IBLA  252  (Oct.  29,  1981) 

__________2l_ .  59  IBLA  280  (Oct.  30,  1981) 

________________  59  IBLA  286  (Oct.  30,  1981) 

___2_____J5___E/  59  IBLA  311  (Nov.  4,  1981) 

Hellmut  Laue___rthur  J.  Devine,  59  IBLA  316  (Nov.  4, 
198l7 

L___d__.  __born___.G_C__.___t__,  59  IBLA  323  (Nov.  5, 
19817 
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Laurence  S.  McLean,  60  IBLA  65  (Nov.  19,  1981) 
Hi_2i_MeiS2§»  60  IBL*  78  ("ov.  19.  1981) 

N.  L.  Baroid  Petroleua  Services,  60  IBLA  90  (Nov.  19, 
1981) 

Janes  G.  Robinson  et  al..  60  IBLA  134  (Nov.  2«,  1981) 

Karen  R.  Tony  et.al. .  60  IBLA  167  (Nov.  2U,  1981) 

t§e_R.._  Heath,  60  IBLA  171  (Nov.  2U,  1981) 

Marvin  G.  .Stuck,  60  IBLA  197  (Nov.  27,  1981) 

B°nald_Mi_GuntertxJ3arion_Gi_Guntert,  60  IBLA  200 
(Nov.  27,  198lf 

Ey.2£ett_VJ._Cohoe,  60  IBLA  235  (Dec.  U,  1981) 

C,  F.  T.irley,  Jr.  ,  60  IBLA  237  (Dec.  «,  1981) 

Don_Cook,  60  IBLA  255  (Dec.  U,  1981) 

Robert_Wriaht,  61  IBLA  158  (Jan.  20,  1982) 

P*>i±iE_>U_fcIitle  •    61  IBLA  161  (Jan.  21,  1982) 

J llDe_k^_nctiar gue ,  61  IBLA  163  (Jan.  25,  1982) 

Dale  I.  Patchen,  Gu£_Wi_Patchen,  61  IBLA  185  (Jan.  26, 
1982) 

3A£!>ae.L_M_22n.e.y.«  61  IBLA  210  (Jan.  26,  1982) 

I§E°ii_Ii_M°ods ,  61  IBLA  359  (Feb.  16,  1982) 

Esther.H^Moore ,  61  IBLA  391  (Feb.  18,  1982) 

£ay__!L._K££bs ,  62  IBLA  8U  (Feb.  25,  1982) 

£i_Q5Ei£in_0il_CoiX_Inc^.,  62  IBLA  146  (Mar.  5,  1982) 

Ii£3inia_lhite,  62  IBLA  215  (Mar.  10,  1982) 

Sober t_Si_Verri,  62  IBLA  291  (Mar.  16,  1982) 

Bi_Ei_Matheson,  62  IBLA  303  (Mar.  18,  1982) 

Doualas_M_=_Overaan,  62  IBLA  397  (Mar.  25,  1982) 

5S2iae_£auver,  fa2  IBLA  399  (Mar.  25,  1982) 

Robert  L.  Race  et  al.,  63  IBLA  1  (Mar.  25,  1982) 

R_._Ci_Milcox,  63  IBLA  19  (Mar.  26,  1982) 

Danner  Mines.  Inc. ,  63  IBLA  49  (Mar.  30,  1982) 

E laer_Fi_Breister j. _Steve_ Foster,  63  IBLA  51  (Mar.  30, 
1982) 

Erickson_Placersi_Inci,  63  IBLA  60  (Mar.  30,  1982) 

£aiI_i*i_Sti_Claire,  63  IBLA  125  (Apr.  5,  1982) 

D._Fi_Colson,  63  IBLA  221  (Apr.  15,  1982) 

L4°y.2'_Ji_0s bor n ,  64  IBLA  21  (May  6,  1982) 

!§§ter_Marler,  64  IBLA  86  (May  12,  1982) 

Her bert_Ai_Hor t on ,  6U  IBLA  89  (May  12,  1982) 

Grgat_West_J.and_6_Minina_CorEi,  61  IBLA  114  (May  19, 
1982) 

Charles_L^_Roberts,  65  IBLA  67  (June  23,  1982) 

«liiS°n_fii_L2cke_et_al.,  65  IBLA  122  (June  25,  1982) 

JSSes_Heldman,  65  IBLA  180  (June  29,  1982) 


Joe  Karren.  Sr.,  et  al. .  65  IBLA  387  (July  23,  1982) 

Robert  J.  King.  L.  K.  Hollenbeak.  72  IBLA  75  (Apr.  12, 
1983)" 

Donna  Bernhardt.  73  IBLA  207  (Hay  27,  1983) 


Hhere  the  owner  of  an  unpatented  mining  claia 
located  after  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  prior  to  Dec.  31  of  the  calendar  year  follow- 
ing the  calendar  year  in  which  the  clain  was  located, 
the  claia  is  properly  and  conclusively  deeaed  to  have 
been  abandoned  and  to  be  void. 

Robert  F.  Wilkinson.  53  IBLA  106  (Bar.  4,  1981) 


Under  sec.  311  (a)  of  the  Federal  Land  Policy  and 
Manageaent  Act  of  1976,  43  O.S.C.  *  1744  (a)  (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  min- 
ing claims  located  in  the  calendar  year  1978,  must 
have  filed  with  the  Bureau  of  Land  Management  (ELM) , 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30,  1979, 
or  the  claims  are  conclusively  deeaed  abandoned  and, 
thus,  void.   Filing  is  accomplished  when  a  document  is 
delivered  to  and  received  by  the  proper  BLM  office. 

£iea t  us_Sy_rnjl t ,  53  IBLA  171  (Mar.  16,  1981) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  5  1744  (1976)  is  imposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  ncnccmpliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Lynn  Keith,  53  IBLA  192  (Mar.  17,  1981)      88  I.C.  369 

lS£.22I!_B£adley. ,  57  *BLi  351  (Sept.  8,  1981) 

Fahey  Group. Mines,  Inc.,  58  IELA  88  (Sept.  21,  1981) 

United  States  Energy  Corp.  et  al..  58  IELA  159 
(Sept.  28,  1981) 

R}}E§£ £_1 horne ,  58  IBLA  319  (Oct.  16,  1981) 

ISierErise_Minesx_Inci,  58  IBLA  372  (Oct.  20,  1981) 

Elizabeth  Francis,  60  IBLA  6  (Nov.  12,  1981) 

Willi 3m_£°2£er ,  60  IBLA  50  (Nov.  17,  1981) 

*U_Minerals_CortJi.  60  IBLA  85  (Nov.  19,  1981) 

Seorae_Vincent_McMahon,  60  IBLA  187  (Nov.  27,  1981) 

Major  G.  Atkins,  60  IBLA  281  (Dec.  17,  1981) 

Jim  w.  Koonce,  62  IBLA  9  (Feb.  23,  1982) 

Lo.y_Yokum,  62  IELA  27  (Feb.  24,  1982) 

£SJialas_Lee_Jones,    62    IELA    107     (Mar.    2,    1982) 

fi°ie n_Kl2£ fens tein ,    62    IBLA    238     (Mar.    11,    1982) 

Calaho    Mining    Co.,    63    IBLA    5     (Mar.    25,    1982) 

2I5_Hjindred_Gold_ninii3<j_Co.,    63    IBLA    56     (Mar.     30,    1982) 

iIS£_filI.    63    IB1*    70     (Mar.    30,    1982) 
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Laurence  Paul,  63  IBLA  275  (Apr.  19,  1982) 

Ik_»___G___a_on_et_al_,  6"  IBLA  104  (Hay  17,  1982) 

5 ta _________ ,  64  IBLA  257  (June  2,  1982) 

Gregory  H.  Harrington,  61  IBLA  331  (June  10,  1982) 

Bett__S_it_,  64  IBLA  395  (June  17,  1982) 

Utah  Calcin»  Co..  Inc..  61  IBLA  402  (June  17,  1982) 

Har _________________ .  65  IBLA  6  (June  17,  1982) 

£h§ r le _____ Hu 1 1 _e t_a 1_ ,  65  IBLA  61  (June  23,  1982) 

Howard  E.  Thompson.  65  IBLA  79  (June  23,  1982) 

_d w ______________ Jr. ,  65  IBLA  114  (June  25,  1982) 

Don  C.  Tracy.  Gordon  C.  Tracy.  65  IBLA  160  (June  29, 
1982) 

Her _________ n__£°.=. ,  65  IBLA  172  (June  29,  1982) 

Fawn, Rupp.  65  IBLA  277  (July  12,  1982) 

Manuel  R.  Hernandez,  65  IBLA  281  (July  12,  1982) 

Melena_S ilver _Hi nesx. I tCj. ,  65  IBLA  287  (July  13,  1982) 

______________________ .  65  IBLA  335  (July  15,  1982) 

Oli v ______ t irla n d ,  65  IBLA  363  (July  20,  1982) 

David  G,  .Still.  66  IBLA  35  (July  23,  1982) 

Hi  11  ____________ tgr._e.t_al.! ,  66  IBLA  230  (Aug.  16,  1982) 

Alan.T.  Trees,  Janes  L.  Barnes.  66  IBLA  334  (Aug.  26, 
1982) 

Vienna  Silver  Bines  Co..  Inc..  67  IBLA  130  (Sept.  16, 
l982f 

_a__a__o_er_Co__et_al_ ,  68  IBLA  201  (Nov.  10,  1982) 

John  Hestpn.  68  IBLA  206  (Nov.  10,  1982) 

AE4en____Grif_it ________ ,  68  IBLA  295  (Nov.  19,  1982) 

£a.Eiii§_*.i_.lr___!>»  68  IBLA  318  (Nov.  19,  1982) 

2£i£in_______aw .  68  IBLA  390  (Nov.  2i,    1982) 

Bi_Eiab___oun_,  68  IBLA  397  (Nov.  23,  1982) 

Janes_A._Huf f__Eli_abeth_H___o_n_,  69  IBLA  31  (Nov.  26, 
19827 

£h_______ar_s ,  69  IBLA  48  (Nov.  29,  1982) 

Susan  S.  Simmons,  69  IBLA  84  (Nov.  30,  1982) 

Dudley  L.  Davis.  69  IBLA  127  (Dec.  8,  1982) 

Coates-Lahusen,  69  IBLA  137  (Dec.  9,  1982) 

Ch_rles____S_a_no___R_ t ________ ,  69  IBLA  300  (Dec.  23, 

1982) 

L __________ son ,  69  IBLA  304  (Dec.  23,  1982) 

Dee  Wright,  69  IBLA  309  (Dec.  23,  1982) 

Ja__s_A____f f___li_abeth_H__Yo_n_,  69  IBLA  368  (Jan.  3, 
1983) 

Estate  of  i  Hoodie  Nichols.  69  IBLA  382  (Jan.  4,  1983) 

L§.!!e_____S_______c_,  70  IBLA  11  (Jan.  6,  1983) 
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Erna  ___len__ Suzanne  K.  Harco.  70  IBLA  29  (Jan.  6, 

1983f 

William  C.  Biederer.et_alt.  70  IBLA  55  (Jan.  10,  1983) 

Gerwin  BlaKe  Biding.  70  IBLA  59  (Jan.  10,  1983) 

Robert  Paoluccio,  II,  et  alt.  70  IBLA  118  (Jan.  13, 
1983) 

Zada  Anderson  et  al.,  70  IBLA  122  (Jan.  13,  1983) 

Eugene  W.  Halck.  Jr..  72  IBLA  30  (Apr.  5,  1983) 

White  Rose  Corp.,  72  IBLA  80  (Apr.  13,  1983) 

Addison  Girard  Clark.  72  IBLA  321  (Apr.  28,  1983) 

Inez  HcDorman,  Audrey  Pilger.  72  IBLA  383  (Hay  5,  1983) 

Ja3SS_D__ _________ ______ Ross ,  72  IBLA  395  (Hay  5,  1983) 

_________ Frazier ,  73  IBLA  13  (Hay  5,  1983) 

George  P.  Newcoab.  73  IBLA  101  (Hay  23,  1983) 

ML ber _______ ,  73  IBLA  195  (Hay  26,  1983) 

H3ifeu__.Hi___S_C__.  73  IBLA  270  (June  7,  1983) 

Githa  T.  Navo.  73  IBLA  277  (June  7,  1983) 

Harold  L.  Long.  73  IBLA  280  (June  7,  1983) 

Rex  Hining  Co,.  73  IELA  281  (June  7,  1983) 

Ray  HcKee.  Cheryl  HcKee,  73  IBLA  311  (June  7,  1983) 

Wayne  H.  Hunt.  73  IBLA  315  (June  7,  1983) 

Paul  P.  Smith  et  al..  73  IBLA  336  (June  8,  1983) 

HJ!2 &_§.______,  73  IBLA  386  (June  15,  1983) 

Harold,,. ______ ,  71  IBLA  156  (July  12,  1983) 

I!a_ae_ll!i§st________.  74  IBLA  163  (July  12,  1983) 

Bruce  Naylor,  Bill  Barney. Darrell  Taylor.  74  IELA 

201  "(July  18,  1983) 

Shirley  Pomerinke,  74  IELA  210  (July  18,  1983) 

Leonard, E. ____________ ,  74  IBLA  213  (July  18,  1983) 

Hughes  Hinerals.  Inc..  74  IBLA  217  (July  18,  1983) 

Le§_.S  a  _______  J ,  74  IBLA  223  (July  18,  1983) 

f£§£i_fiSS3°a.  74  IBLA  367  (July  28,  1983) 

Parke  Potter,  74  IBLA  397  (Aug.  2,  1983) 

Sacfcai-SJI-CoiEi .    75    IBLA    57     (Aug.    5,    1983) 

Joe  V.  Andersen.  Art Rutash.  Estate  of Don  T.  Andersen, 

75  liLA  71  "(Aug.  10,  1983) 

Pa^I_Ii_£ian___el_in____Lu_t,  75  IBLA  76  (Aug.  10,  1983) 

Ii°li_£i_B__i_____r_»  75  IBLA  80  (Aug.  10,  1983) 

____________________ ,  75  IBLA  110  (Aug.  11,  1983) 

John  Dillingham,  Habel  Dillingham,  75  IELA  146 
(Aug.  17,  1983) 

£evon____Hurs t ,  75  IBLA  149  (Aug.  18,  1983) 

Il!iee_Ii  vers,  __________ ,  75  IBLA  176  (Aug.  19,  1983) 

______________________ ,  75  IBLA  262  (Aug.  26,  1983) 
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John  P., Dowers.  75  IBLA  266  (Aug.  26,  1983) 

Walter  E.  Nelson,  Thomas  Ct, Nelson.  75  IBLA  269 
(Aug.  26,  1983) 

Estate  of  Stanley  Styles.  75  IBLA  272  (Aug.  26,  1983) 

Edmund ________ .  75  IBLA  275  (Aug.  26,  1983) 

H. .R,. Monroe,  75  IBLA  325  (Aug.  30,  1983) 

__■_______._»  75  IBLA  335  (Aug.  30,  1983) 

H_____A___<1I________.i______»  75  IBLA  339  (Aug.  30, 

1983) 

______________ .  76  IBLA  8  (Sept.  6,  1983) 

_______________«  76  IBLA  11  (Sept.  6,  1983) 

fl_____A____i_____i______'  76  IBLA  14  (Sept.  6,  1983) 

_________________  76  IBLA  53  (Sept.  19,  1983) 

______________»  76  IBLA  80  (Sept.  21,  1983) 

______£___<  76  IBL*  96  (Sept.  21,  1983) 

Robert ,W.  Hughes.  76  IBLA  99  (Sept.  21,  1983) 

Ch____s_____'_________  •_____»  76  IBLA  107  (Sept.  21, 

19837 

____________________»  76  IBLA  148  (Sept.  26,  1983) 

______A______°___»  76  IBLA  180  (Oct.  3,  1983) 

________________ .  76  IBLA  183  (Oct.  3,  1983) 

_________§_____»  76  IBLA  188  (Oct.  6,  1983) 

John  V.  Balding,  76  IBLA  218  (Oct.  17,  1983) 

__!___________.  76  IBLA  224  (Oct.  17,  1983) 

_______________ ,  76  IBLA  228  (Oct.  17,  1983) 

£_______________.  76  IBLA  231  (Oct.  17,  1983) 

Crownit__Cor____A__r  ic___P_Bice___od_cts__Inc_,  76  IBLA 
236  (Oct.  17,  1983) 

_______•___________________»  76  IBLA  254  (Oct.  17,  1983) 

E_mun__J__Cowan,  76  IBLA  257  (Oct.  17,  1983) 

AdoII_p.Asc.k2an n_ _Tr ust_ ,  76  IBLA  357  (Oct.  24,  1983) 

________________  77  IBLA  1     (Oct.  31,  1983) 

____________________ »  77  IBLA  2i5  (Nov.  29,  1983) 

_____________ .  77  IBLA  239  (Nov.  29,  1983) 


Regulation  43  CFR  3833.1-2 (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accoBpanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  tiae 
periods  prescribed  therein.  Bust  be  deeaed  conclusively 
to  constitute  an  abandonment  of  the  aining  claia,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

_________________________ ,  53  IBLA  310  (Bar.  25,  1981) 


FEDERAL  LAMP  POLICY  AND  ____________  ACT  OF  1976 — Con t i n ued 

RECORDATION  OF  BINIBG  CLAIMS  AND  AEANCONBENT — Continued 

The  Bureau  of  Land  Manageaent  say  require  Bats 
of  lining  clans  seeting  the  requirements  of  43  CFR 
3833.1-2  (c)  (5)  before  accepting  the  recordation  of 
the  claims  under  43  U.S.C.  9  1744  (1976).   However, 
where  the  record  suggests  that  the  claiaant  Bay  have 
complied,  the  decision  declaring  her  claims  abandoned 
will  be  vacated  and  the  case  remanded. 

____________ ,  53  IBL*  366  (Bar.  30,  1981) 


Recordation  of  an  unpatented  aining  claia  does 
not  render  valid  any  claia  which  would  not  otherwise 
be  valid  under  applicable  law.   Acceptance  by  BLB  of 
recordation  documents  does  not  constitute  a  recognition 
of  the  validity  of  the  claim  and  BLB  is  not  estopped  to 
declare  the  claia  null  and  void  where  it  was  located  on 
land  withdrawn  from  mining  location  at  the  time  of  the 
location. 

William  C.  Beiman.  Richard  H.  Edmondson.  54  IBLA  103 
(Apr.  15,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy 
and  Banageaent  Act  of  1976  and  43  CFR  3833.2-1  (c),  the 
owner  of  unpatented  aining  claims  located  in  the  calen- 
dar year  1978,  Bust  file  affidavits  of  assessment  work 
or  notices  of  intention  to  hold  the  mining  claims  en  or 
before  Dec.  30  of  the  following  calendar  year,  1979,  or 
the  claims  will  be  conclusively  deemed  to  have  teen 
abandoned. 

Jess.E.  Biniua,  Jr. .  54  IBLA  134  (Apr.  17,  1981) 


When  the  owner  of  a  lode  or  placer  aining  claia 
files  a  notice  of  recordation  of  the  claia  with  the 
proper  Bureau  of  Land  Management  office  within  90  days 
of  location  of  the  claim,  he  has  complied  with  sec.  314 
of  the  Federal  Land  Policy  and  Banageaent  Act  of  1976, 
43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1-2. 

Lester_L._ Learned,  54  IBLA  147  (Apr.  17,  1981) 


For  aining  claias  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  Bust 
be  recorded  with  BLB  within  90  days  after  the  date 
of  location.   43  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  shall  be  accoapanied  by  a  service  tee. 
As  this  is  a  aandatory  requireaent  there  is  no  recor- 
dation unless  the  notice  is  accoapanied  by  the  stated 
fee,  or  until  it  is  paid.   where,  for  a  claim  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claim  must  be 
deemed  abandoned  and  void. 

It  is  proper  for  the  Bureau  of  Land  Banagement 
to  refuse  to  accept  a  check  postdated  3C  days  after 
receipt  as  satisfactory  payment  of  service  fees  for 
recordation  of  aining  claias. 

________-______»  5"  1ELA  187  (Apt-  22,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Folicy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744(a)   (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1977,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLM) ,  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  mining  claims  on  or  before  Dec.  30,  1978,  or 
the  claims  are  conclusively  deemed  abandoned  and,  thus, 
void . 

__________ La__hert_ ,  54  IBLA  352  (May  1_,  1981) 
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RECORDATION  OF  BINING  CLAIBS  AND  ABANDONMENT — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976)  ,  and 
43  CFR  JB33.1-2(a),  the  owner  of  an  unpatented  mining 
claim  located  before  Oct.  21,  1976,  must  file  on  or 
before  Oct.  22,  1979,  in  the  proper  BLB  office,  a  copy 
of  the  notice  of  location  or  the  claim  will  be  conclu- 
sively deemed  to  have  been  abandoned  and  declared  void. 

Where  an  unpatented  mining  claim  is  located  in 
Alaska  near  the  dividing  line  separating  the  Anchorage 
and  Fairbanks  districts,  indicated  on  the  map  in  43  CFR 
1821.2-1,  such  that  it  is  virtually  impossible  from  the 
map  to  determine  with  substantial  accuracy  in  which 
district  the  mining  claim  lies,  the  timely  filing  of 
the  location  notice  by  the  owner  of  the  claim  in  either 
the  Alaska  State  Office  or  the  Fairbanks  District 
Office  will  be  considered  as  satisfying  the  requirement 
of  43  CFR  3B33.1-2  (a)  of  filing  in  the  proper  BLB 
office. 

InsEiration^Developmen^Co.;.,  54  IBLA  390  (Bay  20,  1981) 

88  I.D.  557 


FEJ^RAL_L^E_EOLICY_AND_BANAGEBENT_ACT_OF__!97  6 — Continued 

RECORDATION  OF  BINING  CLAIBS  AND  AB ANDONB£NT--Con t inued 

The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLB  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  location."   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claim  is  situated.   Under 
California  law,  it  is  the  date  of  posting  location 
notice  on  the  claim. 

The  dates  of  location  of  mining  claims  as  shown  on 
the  notice  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLH  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  in  error. 

C._E_._Shannon,  55  IBLA  312  (June  26,  1981) 


Lowell_L.._Patten,  55  IBLA  125  (June  3,  1981) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  4  1744(a)   (1976), 
and  43  CFR  3833.2-l(c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLB),  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  mining  claims  on  or  before  Dec.  30,  1980,  or 
the  claims  are  conclusively  deemed  abandoned  and,  thus 
void.   Filing  is  accomplished  when  a  document  is  deliv- 
ered to  and  received  by  the  proper  BLB  office. 

2S£2x_l!l£i.  55  IEL*  77  (June  1,  1981) 


Acceptance  for  recordation  of  a  timely  filed 
certificate  of  location  of  unpatented  mining  claim 
and  negotiation  of  the  check  for  the  required  service 
fee  creates  no  estoppel  to  subsequently  declare  the 
claim  abandoned  and  void  for  failure  to  file  timely 
the  required  evidence  of  assessment  work  or  notice  of 
intention  to  hold. 

Bar iaret_Ei_ Peter son,  55  IBLA  136  (June  4,  1981) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  the  proper  BLB  office  within  90  days  of 
the  dates  of  location  of  the  claims,  failing  which  the 
claims  are  properly  declared  abandoned  and  void. 

where  an  unpatented  mining  claim  is  located  in 
Alaska  near  the  dividing  line  separating  the  Anchorage 
and  Fairbanks  districts,  indicated  on  the  map  in  43  CFR 
1821.2-1,  such  that  it  is  virtually  impossible  from  the 
map  to  determine  with  substantial  accuracy  in  which 
district  the  mining  claim  lies,  the  timely  filing  of 
the  location  notice  by  the  owner  of  the  claim  in  either 
the  Alaska  State  Office  or  the  Fairbanks  District  Office 
will  be  considered  as  satisfying  the  requirement  of 
43  CFR  3833.1-2  (b)  of  filing  in  the  proper  BLB  office. 

J§fiie_Si_Nelsonx_Terri_Li_Sullivan,  55  IBLA  289 
(June  25,  1981)" 


A  decision  by  the  Eureau  of  Land  Banagement  that 
unpatented  nillsite  claims  are  abandoned  and  void  be- 
cause no  notice  of  intent  to  hold  was  filed  with  the 
recorded  notice  of  location  will  be  reversed.   There  is 
no  requirement  either  in  the  statute  or  regulations  for 
such  filing. 

Bonald_Cgle,  56  IBLA  131  (July  16,  1981) 

CiEIus_Kines_Cor£^,  56  IBLA  160  (July  20,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  «  1744(a)   (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Banagement  (BLB),  affida- 
vits of  assessment  work  or  notice  of  intention  to  hold 
the  mining  claims  on  or  before  Dec.  30,  1980,  or  the 
claims  are  conclusively  deemed  abandoned  and,  thus, 
void. 

*llen_Turner,  56  IBLA  280  (July  28,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  »  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner . 

Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLB  for  recordation  on  Apr.  6,  1981,  and  the  filing 
fees  therefor  are  not  paid  to  BLB  until  Apr.  27,  1981, 
the  recordation  date  of  the  notices  is  Apr.  27,  1981. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite  ser- 
vice fee  within  the  time  periods  prescribed  therein, 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void . 


fl§3_W._Croxen_III,  56  IELA  318  (July  29,  1981) 
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RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite 
service  fee  within  the  time  periods  prescribed  therein 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

MaiE§S_?heeler,  56  IBLA  350  (Aug.  3,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  03  U.S.C.  $  1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  must  file  on  or  before  Oct.  22,  1979, 
in  the  proper  BLM  office,  a  copy  of  the  notice  of 
location,  or  the  claim  Kill  be  conclusively  deemed 
to  have  been  abandoned  and  declared  void. 

K§nneth_C.._Eichner,  56  IBLA  391  (Aug.  3,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  U3  D.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  filing  with  BLM  prior  to  Oct.  21,  1976,  of  a 
copy  of  the  notice  of  the  location  of  an  unpatented 
mining  claim,  pursuant  to  the  Mining  Claims  Rights 
Restoration  Act,  30  U.S.C.  «  623  (1976),  does  not 
relieve  the  owner  of  the  claim  of  the  filing  obligation 
imposed  by  sec.  311  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  17m  (b)  (1976), 
and  its  implementing  regulations. 

Do n_E._ Robinson.  57  IBLA  5  (Aug.  5,  1981) 


Pursuant  to  43  CFR  3833.1-1  and  36  CFR  9.5(a),  an 
unpatented  mining  claim  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  not 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Register  notice  (41  FR  46357  (Oct.  20, 
1976)),  or  36  CFR  9.5  is,  pursuant  to  16  U.S.C.  «  1907 
(1976) ,  conclusively  presumed  to  be  abandoned  and 
void. 

Abram_H.._Kreider,  57  IBLA  68  (Aug.  18,  1981) 

Sg2EaS_2i_Hooker_et_al^,  66  IBLA  168  (Aug.  12,  1982) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $  1744  (1976)  and  43  CFR  3833.1-2(b), 
the  owner  of  an  unpatented  mining  claim,  millsite,  or 
tunnel  site  located  after  Oct.  21,  1976,  on  Federal 
land  shall  file  within_90_days  after  the  date  of  loca- 
tion of  that  claim  in  the  proper  ELM  office  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  or  site.   These  requirements  are 
mandatory  and  failure  to  comply  within  the  time  period 
prescribed  therein  must  be  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim,  millsite  or 
tunnel  site. 

Under  43  CFR  3833.1-2  (d),  a  location  notice  for 
each  mining  claim  filed  for  recordation  must  be  accom- 
panied by  the  stated  fee.   As  this  is  a  mandatory 
requirement  there  is  no  recordation  unless  the  docu- 
ments are  accompanied  by  the  stated  fee. 

D-._L.1_NielserU_R._M.._Tgmpkins,  57  iblA  114  (Aug.  25, 
1981) 


fIEERAL_LANE_POLICJ_JND_MiNAG_EMlBT_ACT_OF_J976 — Continued 

RECORDATICN  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must  be 
recorded  with  BLM  within  90  days  after  the  date  of 
location.   43  CFR  3833.1-2(b).   This  requirement  is 
mandatory  and  where  a  mining  claimant  fails  to  comply 
therewith  the  claims  are  properly  declared  abandoned 
and  void. 

Art_Fieldst_Russel_Adams.  57  IBLA  142  (Aug.  25,  1981) 

BSSsie_Li_Raj[nex_Freddie_Ri_Raine,  61  I  El  A  55 
(Dec.  31,  1981) 


Nhere  the  case  records  of  unpatented  mining  claims 
located  prior  to  Oct.  21,  1976,  disclose  that  prior  to 
Oct.  22,  1979,  both  copies  of  notices  of  location  and 
proofs  of  assessment  work  were  filed  with  the  proper 
office  of  the  Bureau  of  Land  Management,  it  is  not 
proper  to  declare  the  claims  abandoned  and  void  because 
the  evidence  of  assessment  work  was  filed  prior  to  the 
filing  of  the  copies  of  the  notices  of  location. 

Leland_W._Wiscombex_Dudlei_L_._Davis,  57  IBLA  161 
7Aug.  25,~198ir" 


It  is  gross  error  for  the  Eureau  of  Land  Manage- 
ment to  declare  unpatented  mining  claims  abandoned  and 
void  for  failure  to  submit  a  proof  of  labor  when  the 
case  files  of  the  subject  mining  claims  reflect  that  a 
proof  of  labor  was  timely  submitted  to  BLM  and  ELK  had 
acknowledged  receipt  thereof. 

£iE.Jsh_Cj!emica l_cg. ,  57  IBLA  240  (Aug.  27,  1981) 


Under  sec.  314  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744(b)  (1976),  and 
43  CFR  3833.1-2  (b),  the  owners  of  unpatented  lode  or 
placer  mining  claims  located  after  Oct.  21,  1976,  with- 
in 90  days  after  the  location  of  such  claims,  must  file 
in  the  proper  ELM  office  a  copy  of  the  official  record 
of  the  notice  of  location  or  certificate  of  location. 
Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owners,  and  they  are  properly  declared 
void. 

Richard  E.  and  Gloria  M.  Naas.  Michael  E.and  Echo 
Aioot,  57  IELA  266  (Aug.  28,  1981) 

Phyllis  J.  Eirchard.  59  IBLA  247  (Oct.  29,  1981) 

Heria n_Black ,  60  IBLA  229  (Dec.  4,  1981) 

£°ss_ Murray .  62  IBLA  7  (Feb.  23,  1982) 

Geor ae_M assi e ,  64  IBLA  137  (May  20,  1982) 

Sfiiffer_ »2_Far tnershig,  76  IBLA  362  (Oct.  24,  1983) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744(a)  (1976),  and 
43  CFR  3833.2-1  (c),  the  owner  of  an  unpatented  mining 
claim  located  in  the  calendar  year  1978,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLM),  affi- 
davit of  assessment  work  or  notice  of  intention  to  hold 
the  mining  claims  on  or  before  Dec.  30,  1979,  or  the 
claim  is  conclusively  deemed  abandoned  and,  thus  void. 

Bart_Cannon,  57  IELA  281  (Aug.  31,  1981) 
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RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  13  U.S.C.  %  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  fact  that  mining  claims  are  oil  placer  claims 
and  that  there  is  production  on  the  claims  does  not 
prevent  the  conclusive  abandonment  and  voiding  of  the 
claims  for  failure  to  comply  with  FLPMA's  recordation 
requirements. 


Pet£0;t§w.ig_£0.£J2.ri_£artnership.  Properties  Co. 
300  7Aug.  31,  1981) 


57  IBLA 


The  failure  of  the  owner  of  an  unpatented  mining 
claim  to  furnish  a  date  of  location,  not  indicated  in 
a  copy  of  the  notice  of  location  of  the  claim  filed 
with  BLM,  in  response  to  a  notice  of  deficiency 
requiring  the  submission  of  such  date  within  30  days, 
may  be  waived  where  BLM  already  had  evidence  of  when 
the  claim  was  located,  the  person  entrusted  with  such 
matters  was  incapacitated  during  this  time  period, 
and  the  claimant  promptly  furnished  the  date  of  loca- 
tion upon  learning  of  the  failure  to  respond  timely. 

PiEi_£itI_£higI_i!iflil!a_£Oi»  57  IBLA  3"2  (Sept.  3,  1981) 


II£IB*i_iii!£_P0LI£I_2N£_MANAGEMENT_ACT_CF_J976--Continued 

RECORDATICN  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Mining  claims  are  properly  declared  abandoned  and 
void  where  copies  of  the  notices  of  location  are  not 
filed  with  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  ty  sec.  314  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976. 

£SJjald_  Jardine ,  58  IBLA  49  (Sept.  21,  1981) 

Richard  Thorpe,  Anne  Thorpe.  59  IBLA  176  (Oct.  26, 
198l7 


Notices  of  locations  for  various  mining  claims  and 
millsites  filed  for  recordation  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
i    1744  (1976),  must  be  rejected  where  the  claims  and 
millsites  were  previously  held  null  and  void  following 
Departmental  contest  proceedings. 

The  failure  to  file  the  instruments  required  ty 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  ty  the 
owner . 

J -_G  .  _  W  o  m  ack ,  58  IBLA  85  (Sept.  22,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *  1744  (1976) ,  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  for  recordation  shall  be  accompa- 
nied by  a  one  time  $5  service  fee.   This  is  a  mandatory 
requirement  and  without  payment  of  the  fee  there  can 
be  no  recordation. 

Pa£*_£iiy_Chief_Mining._Co.,  57  IELA  346  (Sept.  3,  1981) 


Pursuant  to  43  CFR  3833.4  and  36  CFR  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  recorded  in 
accordance  with  the  Mining  in  the  Parks  Act,  16  U.S.C. 
$  1907  (1976),  are  properly  deemed  abandoned  and  void 
if  a  notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a  copy  of  the  recorded  instrument  filed 
with  the  proper  office  of  BLM  on  or  before  Dec.  30  of 
each  year,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1744 
(1976). 

!U_.£§.5°.i_Ewell,  58  IEL&  !21  (Sept.  24,  1981) 

Riter_Ekkerx_Kerri_B._Ekker,  58  IBLA  251  (Oct.  6, 
1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  Federal  Land  Policy  and  Management  Act  of 
1976  does  not  provide  the  Bureau  of  Land  Management  or 
the  Interior  Board  of  Land  Appeals  with  discretion  to 
waive  the  effects  of  failure  to  comply  with  the  recor- 
dation requirements. 

§°nni_£!lSa££ei§»  58  IBLA  29  (Sept.  16,  1981) 


A  notice  of  location  which  is  in  proper  form  and 
timely  filed  with  the  correct  fee  must  be  accepted  and 
recorded  by  BLM  notwithstanding  the  protest  of  a  rival 
mining  claimant  that  he  has  a  superior  and  exclusive 
possessory  right  to  the  same  ground.   Such  disputes  are 
not  within  the  jurisdiction  of  this  Department,  and  can 
be  resolved  only  by  private  litigation  between  the 
parties  in  courts  of  competent  jurisdiction. 

W . _ «i_ Al Is tead ,  58  IBLA  46  (Sept.  21,  1981) 


The  failure  to  file  copies  of  the  official  record 
of  notices  of  location  of  a  mining  claim  within  90  days 
after  the  date  of  location  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  delivery  of  the  location  notices 
is  delayed  by  the  Postal  Service,  the  consequences  of 
the  late  filing  must  be  borne  by  the  claimant. 


Shelan^s_Mining_and_Ej(£lorationi_Inc . 
(Sept.    24,    1981) 


58  IELA  127 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located  on 
or  before  Cct.  21,  1976,  must  file  a  copy  of  the  offi- 
cial record  of  the  notice  or  certificate  of  location 
for  such  claim  with  the  proper  Eureau  of  Land  Manage- 
ment office  on  or  before  Oct.  22,  1979.   These  require- 
ments are  mandatory  and  failure  to  comply  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  claim 
by  the  owner  and  renders  the  claim  void. 

Modoc_Gem_a nd_ Miner al_Societi,  58  IBLA  142  (Sept.  25, 
1981) 

Darjl_Ei_ Bartholomew,  63  IBLA  198  (Apr.  8,  1982) 
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One  who  chooses  the  leans  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  17i4«  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

SHI_ A-._Matthe w§ ,  58  IBLA  246  (Oct.  6,  1981) 


Where  mining  claims  were  located  in  1940  and 
copies  of  the  official  record  of  the  notices  of  loca- 
tion were  not  filed  with  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  the  claims  are  properly  declared 
abandoned  and  void  pursuant  to  43  U.S.C.  4  171414(c) 
(1976)  . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  tile  an  instrument  required 
by  143  U.S.C.  4  17144  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Wa£ne_Cook,  58  IBLA  350  (Oct.  19,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  14  3  U.S.C.  «  1744  (1976),  and 
143  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  for 
such  claim  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner  and  renders  the  claim  void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  143  U.S.C.  4  171414  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (U3  U.S.C.  4  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 
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Oil  placer  mining  claims  located  pursuant  to  the 

Petroleum  and  Mineral  Oils  Act  of  Feb.  11,  1897,  c.  216, 

29  Stat.  526,  and  preserved  by  sec.  37  of  the  Mineral 

Leasing  Act  of  1920,  30  U.S.C.  4  193  (Supp.  II  1978), 

are  subject  to  the  recordation  requirements  of  sec.  314 

of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  17414  (1976)  . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  17414  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  ncncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Conoco.  Inc.,  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 


The  recordation  provisions  of  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  *  1744  (1976),  applies  to  claims  which  rely 
on  the  provision  of  30  U.S.C.  4  38  (1976)  to  prove 
location  and  posting.   Where  such  claims  have  not  been 
duly  recorded,  they  are  a  nullity. 

Uniied_States_vi_Richard_Pi_Haskins,  59  IELA  1 

(Oct.  21,  1981)"  88  I.D.  925 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  and  43  CFR 
3833.1-2,  the  owner  of  a  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  Management  office 
within  90  days  of  location  of  the  claim.   Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandonment 
of  the  claim  by  the  owner  and  renders  the  mining  claim 
void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Jol>n_li._S£eaton_et_ali,  59  IBLA  108  (Oct.  26,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  and  43  CRF 
3833.1-2,  the  owner  of  a  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  copy  of  the  official  record 
of  the  notice  or  certificate  of  location  for  such  claim 
with  the  proper  office  of  BLM  within  90  days  after  the 
date  of  location.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

iSe_Smart,  59  IBLA  235  (Oct.  28,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744(a)   (1976),  and 
43  CFR  3833.2-1  (a),  where  the  owner  of  unpatented  min- 
ing claim  located  before  Oct.  21,  1976,  submits  a  copy 
of  the  location  notice  to  BLM  in  April  1978,  and  proof 


Maar_Wi_Cooki_Marlene_Cook,  58  IBLA  35£ 
1981) 


(Oct.  20, 
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of  labor  to  BLM  in  Oct.  1979,  but  fails  to  sub»it  evi- 
dence of  annual  assessment  work  or  notice  of  intention 
to  hold  the  mining  claim  on  or  before  Dec.  30,  1980,  BLM 
properly  declares  the  mining  claim  abandoned  and  void. 
Filing  is  accomplished  when  a  document  is  delivered  to 
and  received  by  the  proper  BLM  office. 

S°I_Si_Ssallej_et_al. ,  59  IBLA  238  (Oct.  28,  1981) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a 
location  notice  for  each  mining  claim  filed  for  recor- 
dation shall  be  accompanied  by  a  service  fee.   This  is 
a  mandatory  requirement,  and  without  payment  of  the 
fee,  there  is  no  recordation.   The  failure  to  file  such 
instruments  as  are  required  by  43  CFR  3833.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

Vivian  Sullivan  Karlson,  60  IBLA  10  (Nov.  13,  1981) 


Under  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  U.S.C.  <,    1744  (1976),  and  43  CFB 
3833.1-2 (b) ,  the  owner  of  an  unpatented  mining  claim 
located  on  Federal  land  after  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  in  the  proper  BLM  office  within  90 
days  after  the  date  of  location. 

Pursuant  to  43  CFR  3833.1-2  (d),  payment  of  a  $5 
service  fee  must  accompany  the  filing  with  BLM  of  each 
notice  or  certificate  of  mining  location;  otherwise, 
each  unpaid  filing  shall  fce  rejected. 

ZEank_Ei.Ey.ans,  60  IBLA  44  (Nov.  17,  1981) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLM  within  90  days  after  the  date  of 
location.   U3  CFR  3833.1-2  (d)  states  that  a  location 
notice  shall  be  accompanied  by  a  service  fee.   There 
can  be  no  recordation  unless  the  notice  is  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Where  the  fil- 
ing fee  is  not  paid  within  90  days  after  the  date  of 
location  for  a  claim  located  after  Oct.  21,  1976,  the 
claim  must  be  deemed  abandoned  and  void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

__2_2_______c__________i__£_______.    60    IBL*    62 

(Nov.    19,~198l) 


FEDERAL_LAJD_P0LJCJ_AND_MANAGEMENT_ACT_pF__197  6  —  Continued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Under  13  U.S.C.  ft  1744  (1976)  and  43  CFR  3833.1-2 
and  3833.2-1,  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  file  a  copy  of 
the  official  record  of  the  notice  of  location  for  the 
claim  and  a  copy  of  the  current  proof  of  labor  as 
recorded  in  the  office  where  the  notice  of  location  is 
recorded,  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  comply  conclusively  con- 
stitutes an  abandonment  of  the  claim  by  the  owner. 

_°__rt_Ga_Miltgn,  60  IBLA  104  (Nov.  20,  1981) 


Under  43  U.S.C.  ft  1744  (1976)  and  43  CFR 
3833.2-1  (a)  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  or  a  notice  of 
intention  to  hold  the  claim  with  the  proper  Bureau  of 
Land  Management  office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  «  1744(c)  (1976). 

The  presumption  that  BLM  officials  properly  dis- 
charge their  duties  in  receiving  and  promptly  date 
stamping  official  filings  tendered  them  is  not  overcome 
by  unsupported  allegations  of  mining  claimants  that  BLM 
lost  or  misprocessed  their  evidence  of  assessment  work. 

Junerwanda  J.  Papaeliou,  Mildred  Lucille  Gulick. 
60~IBLA  128  (Nov.  24,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFR  Subpart 
3833  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  abandonment  of  the  mining  claims  by  the 
owner. 

Jack  and  Lisa  Silbauqh,  William  E.  Dam.  6  0  IBLA  217 
(Nov.  30,  1981) 


where  a  mining  claim  was  located  in  September  1974 
and  a  copy  of  the  official  record  of  the  notice  of 
location  was  not  filed  with  the  proper  ELM  office  on 
or  before  Oct.  22,  1979,  the  claim  is  properly  declared 
abandoned  and  void  pursuant  to  43  U.S.C.  ft  1744(c) 
(1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

S_£_i__§_£____w__»  60  IELi  26U  (Dec.  15,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
Of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Where  the  mining  claimant  files  timely  a  notice  of 
location  in  the  wrong  BLM  state  office,  the  claim  is 
deemed  abandoned  and  void  even  though  the  document  was 
not  returned  in  time  to  correct  the  error. 

_______ettles,  60  IBLA  75  (Nov.  19,  1981) 


Under  43  CFR  3833.1-2  (b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
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constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Prudential  Hininq  S  Exploration.  Inc.,  60  IBLA  363 
(Dec.~22,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  i*3  O.S.C.  t  1744  (1976),  and  43  CFR  3833.1  and 
3B33.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Car 1_B._ Andersen,  61  IBLA  4  (Dec.  29,  1981) 


Where  a  mining  claim  was  located  in  Apr.  1970  and 
a  copy  of  the  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLH  office  on  or  before 
Oct.  22,  1979,  the  claim  is  properly  declared  abandoned 
and  void  pursuant  to  43  U.S.C.  «  1744(c)   (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Al_Sherman,  61  IBLA  94  (Jan.  4,  1982) 


Onder  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  <,    1744  (1976),  and  43  CFR 
3833.1-2  (b),  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  on  Federal  land  shall  file 
within  90  days  after  the  date  of  location  of  that  claim 
in  the  proper  BLH  office  a  copy  of  the  official  record 
of  the  notice  of  location  of  the  claim.   This  require- 
ment is  mandatory,  and  failure  to  comply  within  the 
time  period  prescribed  must  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  mining  claim. 

Glenn_Cox,  61  IBLA  97  (Jan.  4,  1982) 

Mi £ ry_ Birkhol z ,  61  IBLA  170  (Jan.  25,  1982) 


Filing  is  accomplished  only  when  a  document  is 
delivered  to  and  received  by  the  proper  BLH  office  dur- 
ing business  hours  and  depositing  a  document  in  the 
mails  does  not  constitute  filing.   Bail  received  in  the 
post  office  box  designated  by  BLH  as  its  address  of 
record  prior  to  BLM's  close  of  business  on  a  given  day 
is  properly  considered  as  received  by  BLM  on  that  date 
and  failure  of  BLM  to  pick  up  the  mail  cannot  alter 
this  result.   However,  where  the  evidence  establishes 
that  a  document  was  not  placed  in  the  BLM  post  office 
box  until  after  the  deadline,  the  filing  is  not  timely. 

Golden  Nonesuch  Mining  Corp.  et  al.,  61  IBLA  120 
(Jan.  157_1982) 
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Where  a  mining  claimant  records  in  the  county 
recording  office  notices  of  location  for  mining  claims 
which  reflect  the  month  and  year  of  location  but  omit 
the  day,  and  thereafter  submits  to  the  Bureau  of  Land 
Management  for  recordation  copies  of  the  notices  with 
the  day  filled  in,  BLM  should  accept  such  filing  for 
the  purpose  of  recordation  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  on  the  assump- 
tion that  the  claimant  will  refile  the  corrected  docu- 
ments with  the  county  in  order  to  protect  its  interests. 


Precious  Minerals  Onlim i t edj 
19827 


.l££i.  61  IBLA  136  (Jan.  15, 


Where  a  mining  claim  was  located  in  Oct.  1969  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  BLM  office  on  or  before  Oct.  22,  1979,  the  claim 
is  properly  declared  abandoned  and  void  pursuant  to 
43  O.S.C.  «  1744(c)   (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

William  H.  B.  Onderwood.  61  IBLA  172  (Jan.  25,  1982) 


Where  a  mining  claim  was  located  Aug.  15,  1981, 
and  a  copy  of  the  official  record  of  the  notice  of 
location  was  not  filed  with  the  proper  ELH  office 
within  90  days  thereafter,  the  claim  is  properly 
declared  abandoned  and  void  pursuant  to  43  O.S.C. 
«  1744(c)   (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Leonard_W._Nelsonx_Sr.,  61  IBLA  353  (Feb.  11,  1982) 


Onder  sec.  314(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  *  1744(b)   (1976),  and 
43  CFR  3833.1-2(b),  the  owner  of  an  unpatented  lode  or 
placer  mining  claim  located  after  Oct.  21,  1976,  must 
file  in  the  proper  ELM  office,  within  90  days  after  the 
date  of  location  of  such  claim,  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location.   Fail- 
ure to  file  such  instrument  timely  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  mining  claim 
by  the  owner,  and  it  is  properly  declared  void. 

Bruce  C.  Kempffer,  62  IBLA  32  (Feb.  24,  1982) 

Ja mes_ Ri_ Norm a n ,  67  IBLA  223  (Sept.  23,  1982) 

Sidnei_A._Webb ,  69  IBLA  202  (Dec.  16,  1982) 

»Ilied_Ei_Malech,  72  IBLA  223  (Apr.  26,  1983) 
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Mor r il  1_ A_;._ N ielso n_e t_ali ,  62  IBLA  249  (Mar.  15,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  *  1744  (1976)  ,  and 
U3  CFR  3833.1-2,  the  owner  of  a  mining  claia  located  on 
or  before  Oct.  21,  1976,  must  file  a  copy  of  the  offi- 
cial record  of  the  notice  or  certificate  of  location 
for  such  claia  with  the  proper  Bureau  of  Land  Manage- 
ment office  on  or  before  Oct.  22,  1979.   These  require- 
ments are  mandatory  and  failure  to  comply  is  deeaed 
conclusively  to  constitute  an  abandonment  of  the  claia 
by  the  owner  and  renders  the  claim  void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  *  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

Sidney,_Oi_Smith,  62  IBLA  378  (Mar.  24,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  3  1744  (1976),  and  43  CFR  3833.2  in 
the  proper  BLM  office  within  the  tiae  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Frances_Ji_Daraer,  63  IBLA  67  (Mar.  30,  1982) 

Si_Fi_Cook,  68  IBLA  176  (Nov.  5,  1982) 

F._Ai_Stacy_,  68  IBLA  248  (Nov.  16,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  %  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 
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S££!l<LB._Bannon,  63  IBLA  115  (Apr.  2,  1982) 


"Date  of  location."   Although  43  CFR  3833.0-5(h) 
provides  that  the  date  of  location  of  a  mining  claim 
shall  be  determined  by  state  law  in  the  jurisdiction 
where  the  claim  is  located,  where  the  location  certi- 
ficate, as  recorded  with  the  county  recorder's  office 
as  required  by  state  law,  recites  a  specific  date  of 
location  of  the  claia,  that  date  will  be  used  as  the 
inception  of  the  90-day  period  allowed  for  recorda- 
tion by  43  U.S.C.  «  1744  (1976),  as  that  is  the  date 
upon  which  the  claiaant  asserts  he  located  the  claia 
and  entered  upon  the  public  land. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  ty  the 
owner. 

Regulation  43  CFR  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claias  are  submitted  to 
BLB  for  recordation  on  Oct.  9,  1981,  and  the  filing 
fees  therefor  are  not  paid  to  BLM  until  Oct.  20,  1981, 
the  recordation  date  of  the  notices  is  Oct.  20,  1981. 

Bj§i_5e2iaS_5i._«iaflei_£t_ali,  63  IBLA  146  (Apr.  6,  1982) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
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excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  froe  the  statutory  consequences. 

Ii§ie_I.  Stewartx_Walter  G^  Stewart,  63  IBLA  153 
(Apr.  67~1982)~~ 


Dnder  43  CFR  3833. 1-2  (b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
20_diY.s  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  D.S.C.  «  17UU  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Donald.C.  Strong,  63  IBLA  195  (Apr.  8,  1982) 


The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

52l4_Reser ve_Hi n i n^^Inc^. ,  63  IBLA  266  (Apr.  19,  1982) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 --Continued 

RECORDATION  OF  HINING  CLAIMS  AND  ABANDONMENT — Continued 

Recordation  of  an  unpatented  mining  claim  is 
effected  by  filing  a  copy  of  the  official  record  of  the 
location  notice  with  the  proper  BLM  office  and  paying  a 
service  charge  of  $5  per  claim. 

M3  U.S.C.  t  1744  (1976)  requires  the  recordation 
of  unpatented  mining  claims,  and  where  a  patented 
mining  claim  inadvertently  was  recorded  with  ELM,  it  is 
proper  to  cancel  the  recordation. 

The  recordation  in  1981  of  an  amended  location 
notice  for  a  pre-FLPHA  mining  claim,  where  the  original 
claim  had  never  been  recorded  with  BLM,  cannot  confer 
any  earlier  right  to  the  claim  than  the  date  of  the 
amended  location. 

Sunshine  Mining  Co.^  Silver  Syndicate,  Inci(  64  IBLA 
"399  "(June~177"l982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required  by 
43  U.S.C.  *  1741  (1976),  within  the  prescribed  time 
period  is  imposed  by  the  statute  itself.   A  matter  of 
law,  the  conclusive  presumption  is  self-operative  and 
does  not  depend  upon  any  act  or  decision  of  an  adminis- 
trative official.   In  enacting  the  statute.  Congress 
did  not  invest  the  Secretary  with  authority  to  waive 
or  excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

£i_£° "3l 5 s_Lee ,  65  IELA  41  (June  22,  1982) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must  be 
recorded  with  the  proper  office  of  BLM  within  90  days 
after  the  date  of  location.   U3  CFR  3833. 4  states  that 
failure  to  submit  the  required  instruments  within  the 
specified  time  limits  is  conclusively  considered  aban- 
donment of  the  the  claim  and  it  shall  be  void.   The 
conclusive  presumption  of  abandonment  which  attends  the 
failure  to  file  an  instrument  required  by  43  U.S.C 
*  1744  (1976)  is  imposed  by  the  statute  itself. 
A  matter  of  law,  it  is  self-operative  and  does  not 
depend  upon  any  act  or  decision  of  an  administrative 
official.   In  enacting  the  statute.  Congress  did  not 
invest  the  Secretary  with  authority  to  waive  or  excuse 
noncompliance  with  the  statute,  or  to  afford  claimants 
any  relief  from  the  statutory  consequences. 

2§orge_Whitehead,  64  IBLA  111  (Hay  17,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1744  (1976),  and 
43  CFR  3833.2-1,  the  owner  of  a  mining  claim  located 
on  or  before  Oct.  21,  1976,  must  file  evidence  of  per- 
formance of  annual  assessment  work  or  a  notice  of 
intention  to  hold  the  claim  on  or  before  Oct.  22,  1979, 
and  prior  to  Dec.  31  of  each  calendar  year  thereafter. 
This  requirement  is  mandatory,  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  by  the  owner  and  renders  the  claim  void. 

Under  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1-2 
and  3833.4,  where  the  owner  of  an  unpatented  mining 
claim  located  prior  to  Oct.  21,  1976,  failed  to  file  a 
copy  of  the  official  record  of  the  location  notice  with 
the  Bureau  of  Land  Management,  on  or  before  Oct.  22, 
1979,  the  claim  must  be  considered  to  be  abandoned  by 
the  owner,  and  it  is  void. 

Kivalina  River  Mining  Ass'n,  65  IBLA  164  (June  29,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $  1744  (1976),  and  43  CFR  3833.1  in 
the  proper  BLM  office  within  the  time  period  prescribed 
by  statute  constitutes  an  abandonment  of  the  mining 
claim  by  the  owner.   Regulation  43  CFR  3833.1-2  (d) 
requires  each  location  notice  filed  for  recordation  to 
be  accompanied  by  a  service  fee  of  $5.   This  is  a  manda- 
tory requirement,  so  there  is  no  recordation  of  a  mining 
claim  where  the  check  tendered  as  payment  of  the  service 
fee  is  never  honored  by  the  drawer's  bank.   Therefore, 
when  the  location  notices  are  filed  with  BLM  Oct.  22, 
1979,  but  the  service  fee  is  not  paid  with  a  negotiable 
check  until  June  3,  1980,  the  recordation  date  of  the 
claims  is  June  3,  1980.   For  claims  located  prior  to 
Oct.  21,  1976,  where  the  effective  date  of  recordation 
of  the  location  notices  with  BLM  is  June  3,  1980, 
sec.  314  of  FLPMA  compels  the  conclusive  determination 
that  the  claims  are  abandoned. 

SaJ§2_i!illSiais«  6"  IBLA  261  (June  2,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  original  location.   A  location  notice 
cannot  be  considered  an  amended  location  where  the  ori- 
ginal location  did  not  comport  with  the  statutory 
requirements.   A  location  notice,  even  though  styled 
"amended,"  may  be  considered  an  original  location  where 
the  earlier  location  was  improperly  made. 

Samuei-Pi-BaSIi-Sli.  65  IBL*  167  (June  29,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  t  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner . 

Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
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is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLM  on  Mar.  3,  1981,  and  the  filing  fees  therefor  are 
not  paid  to  BLM  until  Apr.  20,  1981,  the  recordation 
date  of  the  notices  is  Apr.  20,  1981. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite  ser- 
vice fee  within  the  time  periods  prescribed  therein, 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

_AAA______°____i---'  65  IELA  274  (July  12,  1982) 


A  relocation  of  a  mining  claim  is  adverse  to  the 
original  claim,  as  distinguished  from  an  amended  loca- 
tion which  generally  relates  back  to  the  original  loca- 
tion in  the  absence  of  intervening  rights.   A  decision 
declaring  a  claim,  as  relocated,  abandoned  and  void  for 
failure  to  record  with  BLM  under  sec.  314  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
i    1744  (1976) ,  will  be  reversed  where  an  amended 
notice  of  location  is  timely  recorded  with  BLM  by  a 
claimant  asserting  that  he  is  the  owner  by  chain  of 
title  of  the  claim,  as  relocated,  notwithstanding  the 
fact  that  the  amended  location  notice  references  the 
original  location  notice. 

Ji_Bi_Schaf fer,  67  IBLA  64  (Sept.  9,  1982) 


0£________JL___________M_J^___________£_____ —  Continued 

FECORDATICN  OF  MINING  CLAIMS  AND  AEANCONKENT — Continued 

■ust  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

________l__i__>  67  IBLA  393  (Oct.  8,  1982) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned.  Where,  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  fails 
to  file  a  copy  of  the  notice  of  location  with  the 
proper  office  of  the  Eureau  of  Land  Management  en  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly 
declared  abandoned  and  void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

F -_F._ Da vendor t ,  68  IBLA  198  (Nov.  9,  1982) 


Regulation  43  CFR  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLM  Apr.  22,  1982,  and  the  filing  fee  therefor  is  not 
paid  to  BLM  until  May  13,  1982,  102  days  from  the  date 
of  location,  the  recordation  date  of  the  notices  is 
May  13,  1982. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite 
service  fee  within  the  time  periods  prescribed  therein 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

Eug.ene_J.._Curless,  67  IBLA  135  (Sept.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  43  U.S.C.  *  1744  (1976) ,  and 
43  CFR  3833.1-2,  the  owner  of  an  unpatented  mining 
claim  located  on  or  before  Oct.  20,  1976,  must  file  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  for  such  claim  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979. 

Regulation  43  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLM  and  the  accompanying  check  for  the  filing  fees  is 
dishonored  by  the  bank,  the  uncollectable  check  consti- 
tutes nonpayment  of  the  filing  fees. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite 
service  fee  within  the  time  periods  prescribed  therein 


Where  mining  claims  were  located  between  July  1960 
and  August  1966,  and  evidence  of  assessment  work  was 
not  filed  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  the  claims  are  properly  declared  aban- 
doned and  void  pursuant  to  43  U.S.C.  $  1744(c)   (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

_Ai__________»  68  IBLA  292  (Nov.  19,  1982) 


"Date  of  location."   Under  Colorado  State  law,  as 
applied  by  43  CFR  3833.0-5  (h),  the  date  of  location  of 
an  unpatented  mining  claim  in  Colorado  is  the  date 
specified  in  the  location  certificate.   Where  the 
claimant  fails  to  file  a  copy  of  the  official  record  of 
the  notice  of  location  of  this  claim  with  BLM  within  90 
days  of  this  date,  BLM  properly  rejects  the  filing, 
notwithstanding  allegations  that  the  actual  date  of 
location  was  different  than  the  date  specified  in  the 
location  certificate. 

_jA_2__A_A______.__«  68  IBLA  305  (Nov.  19,  1982) 


Where  mining  claims  were  located  in  Bar.  1967  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  ELM  office  on  or  before  Oct.  22,    1979,  the 
claims  are  properly  declared  abandoned  and  void  pur- 
suant to  43  U.S.C.  t  1744  (1976). 

The  conclusive  presumption  of  atandonment  which 
attends  the  failure  to  tile  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
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excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Doug.las_K._Mar  tin,  68  IBLA  322  (Nov.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2  (b),  the  owner  of  an  unpatented  mining 
claim,  millsite  or  tunnel  site  located  after  Oct.  21, 
1976,  on  Federal  land  shall  file  within  90  day_s  after 
the  date  of  location  of  that  claim  in  the  proper 
Bureau  of  Land  Management  office  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  of  the 
claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4  1744  (1976) ,  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claio  by  the  owner. 

B__Ri2___Yo_n_,  69  IBLA  88  (Nov.  30,  1982) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  mining  claims  are  sub- 
mitted to  BLM  for  recordation  on  Oct.  9,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Dec.  10, 
1979,  the  recordation  date  of  the  notices  is  Dec.  10, 
1979. 

Onder  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  office  of  BLM  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively abandoned  and  void  under  43  U.S.C.  *  1744(c) 
(1976),  and  43  CFR  3833.4(a).   Location  notices  relat- 
ing to  unpatented  mining  claims  located  before  Oct.  21, 
1976,  for  which  the  service  fees  were  not  paid  to  BLB 
by  a  negotiable  check  until  Dec.  10,  1979,  are  not 
timely  filed,  and  the  claims  are  properly  declared 
abandoned  and  void. 

Maud  H.  Goehnng  Conway,  Lewis  Conway,  69  IBLA  91 
(Nov.  30,  1982) 
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itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

5idas_International^_Inci,  69  IBLA  251  (Dec.  21,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  ty  the 
owner . 

Regulation  43  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee  of  $5.   As  this  is  a  mandatory  requirement, 
there  is  no  recordation  unless  the  documents  are  accom- 
panied by  the  stated  fee,  or  until  it  is  paid.   Where 
mining  claims  are  located  between  July  8  and  July  18, 
1982,  and  copies  of  the  location  notices  are  submitted 
to  the  Eurean  of  Land  Management  Oct.  14,  1982,  without 
the  required  service  fees,  there  is  no  recordation 
within  the  90  days  allowed  by  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  I    1744  (1976). 


Vance_W._Di3hansx_Leon  S.__ri_ht,  69  IBLA  394  (Jan. 
1983)  " 


4, 


Where  mining  claims  were  located  July  18  and  20, 
1982,  and  a  copy  of  the  official  record  of  the  notices 
of  location  was  not  filed  with  the  proper  office  of  the 
Bureau  of  Land  Management  within  90  days  thereafter, 
the  claims  are  properly  declared  abandoned  and  void 
pursuant  to  43  U.S.C.  «  1744(c)   (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  *  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

£§vid_Fi_Matus2ak,  70  IELA  11  (Jan.  6,  1983) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  »  1744  (1976),  and  43  CFR  3833.1 
and  3833.2  in  the  proper  ELM  office  within  the  time 
periods  prescribed  by  statute  consitutes  an  abandonment 
of  the  mining  claim  by  the  owner.   Regulation  43  CFR 
3833.1-2 (d)  requires  each  location  notice  filed  for 
recordation  to  be  accompanied  by  a  service  fee  of  $5. 
This  is  a  mandatory  requirement,  so  there  is  no  recor- 
dation of  a  mining  claim  where  the  check  tendered  as 
payment  of  the  service  fee  is  never  honored  by  the 
drawer's  bank.   Therefore,  when  the  location  notices 
are  filed  with  BLM  May  14,  1979,  but  the  service  fee  is 
not  paid  with  a  negotiable  check  until  Dec.  20,  1979, 
the  recordation  date  of  the  claims  is  Dec.  20,  1979. 
For  claims  located  prior  to  Oct.  21,  1976,  where  the 
effective  date  of  recordation  of  the  location  notices 
with  BLM  is  Dec.  20,  1979,  sec.  314  of  FLPMA  compels 
the  conclusive  determination  that  the  claims  are 
abandoned. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 


Under  43  CFR  3833.1-2(b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  di!I§  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

£ear_l_Riley.,  70  IBLA  33  (Jan.  7,  1983) 
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Under  sec.  314(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744(b)  (1976),  and 
43  CFR  3833.1-2  (b),  the  owner  of  unpatented  mining  lode 
or  placer  mining  claims  located  after  Oct.  21,  1976, 
oust  file  in  the  proper  BLM  office  within  90  days  after 
the  location  of  such  claims,  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location. 
Failure  to  file  such  instruments  finely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owner,  and  they  are  properly  declared 
void. 

Thorn as_Ci_H all,  72  IBLA  319  (Apr.  28,  1983) 

M§E£ert_Cilch,  73  IBLA  171  (May  24,  1983) 


Where  a  mining  claim  was  located  in  Sept.  1964  and 
a  copy  of  the  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  the  claim  was  properly  declared  aban- 
doned and  void  pursuant  to  43  U.S.C.  4  1744(c)  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  *  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary /with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

William_Ei._Dai,  72  IBLA  364  (May  2,  1983) 


The  Bureau  of  Land  Management  is  not  required  to 
search  state  record  offices  for  lining  claims  which 
have  not  been  recorded  with  the  Bureau  of  Land  Manage- 
ment on  behalf  of  an  applicant  for  an  Alaska  regional 
conveyance.   Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  «  1744  (1976)  , 
failure  to  record  such  a  claim  shall  be  deemed  con- 
clusively to  constitute  abandonment  of  the  claim,  and 
obviates  the  need  for  the  Bureau  of  Land  Management  to 
search  state  records. 


Do2on.t_L.tdi ,  74  IBLA  139  (July  6,  1983) 


90  I.D.  289 


where  mining  claims  are  located  on  public  land 
that  is  subsequently  transferred  to  the  State  of  Utah, 
the  Department  of  the  Interior  has  no  further  interest 
in  or  control  over  that  land,  and  a  mining  claimant  is 
not  required  to  comply  with  the  recordation  and  filing 
requirements  of  the  Federal  Land  Policy  and  Management 
Act  of  1976. 

S°£d on_ J.._B1  ake_et _a  1. ,  7b  IBLA  1  (Aug.  2,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
with  the  Bureau  of  Land  Management  within  90  days  after 
location  of  the  claim  a  copy  of  the  notice  of  location. 
This  requirement  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a  claimant  to  file  an  instrument 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1744  (1976),  is 
imposed  by  the  statute  itself.   A  matter  of  law,  it  is 
self-operative  and  does  not  depend  upon  any  act  or 
decision  of  an  administrative  official.   In  enacting 
the  statute.  Congress  did  not  invest  the  Secretary  of 
the  Interior  with  authority  to  waive  the  requirements 
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of  the  Act,  or  to  afford  claimants  any  relief  from  the 
statutory  consequences. 

Harold  A. Hinkle,  Michael  B.  Hinkle,  Thomas  J.  Potter , 

77  IBLA  152  (Nov.  16,  1983) 


Where  copies  of  location  notices  of  mining  claims 
were  filed  with  the  Bureau  of  Land  Management  in  1977 
before  promulgation  of  regulations  pursuant  to  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  t    1744  (1976),  and  where  BLM  later  called 
upon  the  claim  owner  to  pay  the  required  filing  fees, 
without  setting  a  time  limit  for  compliance,  it  is 
error  for  BLM  to  reject  the  mining  claim  filings 
because  the  first  check  submitted  for  payment  of  the 
filing  fees  was  returned  as  uncollectible,  although 
the  claim  owner  had  replaced  that  check  with  a  guar- 
anteed remittance  upon  notification. 

Bamco_Explorationi_Inci,  77  IBLA  226  (Nov.  28,  1983) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  *  1744  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
might  be  a  certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion.  If  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina_Develpr2ment_Cor£i_oJ_Utah,  77  IBLA  366  (Dec.  7, 
1983) 


For  purposes  of  recordation  under  sec.  314  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
90  Stat.  2744,  2769,  43  U.S.C.  *  1744  (1976) ,  the 
filing  of  notices  of  location,  evidencing  a  date  of 
location  subsequent  to  the  time  at  which  mining  claim 
location  notices  for  the  same  land  were  declared  null 
and  void  ab  initio,  together  with  such  other  informa- 
tion required  by  the  applicable  regulations,  consti- 
tutes compliance  with  the  recording  requirements  of 
the  Act. 

^ora,e_Schultz_et_al.,  81  IBLA  29  (May  17,  1984) 


REPEALERS 

The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Pclicy  and  Management  Act  of  1976  (FLPMA), 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPMA,  Oct.  21,  1976,  does  not  constitute 
a  valid  existing  right  which  would  survive  FLPMA. 

S°ial_Harris,  45  IBLA  87  (Jan.  17,  1980) 

£§nnis_L._Latteri,  45  IBLA  219  (Jan.  31,  1980) 

Darrell_P^_Riagsx_Karen_Sue_Ria,<3s,  46  I  EL  A  132 
iMarT  19,  1980) 

Dorothea_M^_Ta2lor1_Robert_Tailor,  46  IELA  198 
(Mar.  24,  1980) 

Thomas_Tag,3_ar  t ,  46  IBLA  350  (Apr.  8,  1980) 

5e°I5S_ W-i-J! "If h  1  •    "8  IBLA  123  (Hay  30»  1980) 


348 


FE^RAL_LAND_POLICY_AND_MANAGEMENT_ACT_OF_J976--Continued 

REPEALEBS — Continued 
Ste£hen_KenYon_et_ali#  51  IBLA  368  (Dec.  30,  1980) 


The  Alaska  townsite  laws,  43  U.S.C.  5*  732-736 
(1970),  were  repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPMA, 
Oct.  21,  1976,  does  not  constitute  a  valid  existing 
right . 

Marko_and_Iarrow_Lewis,  46  IBLA  257  (Mar.  27,  1980) 


The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Hangement  Act  of  1976  (FLPHA) , 
90  Stat.  2790.   A  claim  under  the  townsite  laws  will  be 
rejected  where  appellants  have  submitted  no  proof  that 
they  occupied  the  land  prior  to  the  effective  date  of 
FLPHA,  Oct.  21,  1976,  thus  giving  them  a  valid  exisitng 
right  which  would  have  survived  FLPHA. 

Patsy.  Karl  Seakoki_Smilei_Ai.Ci_Neakolc,  48  IBLA  377 
7july~ll,  1980) 
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other  occupancy,  use,  or  possession  of  the  land  until 
1980. 

Roland  F.  t    Jackie  H.  Moody (Appellants) .  Aleknaqik 

liiIaa§I_iiaska_JRes£gndentl,  67  IBLA  121  (Sept.  16, 
1982) 


The  Small  Tract  Act,  43  O.S.C.  *  682a  (1976)  was 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976. 

Leon_Hi_Rockwell_et_ali,  72  IELA  373  (May  4,  1983) 

John_Dillinaham_et_al.,  73  IBLA  156  (Hay  24,  1983) 

lStha_McConkeii_Robert_L._Cook,  74  IBLA  4  (June  21, 
1983) 

Sladjs^yonich^Doris  L._Hartlei,  74  IBLA  285  (July  25, 
1983) 

inthoSI-Chi a r en za_e t_ al . ,  74  IBLA  350  (July  28,  1983) 

Rassell_Ri_Gilson,  76  IBLA  20  (Sept.  6,  1983) 


The  repeal  of  sec.  704  (a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  90  Stat.  2792,  of 
certain  statutory  authority  to  reserve  land  as  a  water- 
hole  only  prohibits  future  withdrawals  or  reservations 
of  land  under  the  repealed  statutes  and  does  not  affect 
known  waterholes  withdrawn  prior  to  the  repeal.   It  was 
proper  for  the  Bureau  of  Land  Management  to  reject  a 
water  pipeline  right-of-way  application  for  land  con- 
taining a  waterhole  which  was  withdrawn  prior  to  the 
Federal  Land  Policy  and  Management  Act  of  1976,  and 
where  the  water  is  needed  for  a  public  use. 

££.§."£ -Li-fia ck i nj ,  50  IBLA  154  (Sept.  30,  1980) 


Mining  claims  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
are  null  and  void  ab  initio.   A  first-form  reclama- 
tion withdrawal  completed  prior  to  Oct.  21,  1976, 
remains  in  effect,  subject  to  review  by  the  Secretary, 
notwithstanding  the  repeal  of  the  statute  authorizing 
the  initiation  of  such  withdrawals. 


§3!l_i3££ot2a£!Sr  52  IBLA  56  (Jan. 


1981) 


A  mining  claim  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
is  null  and  void  ab  initio.   A  first  form  reclamation 
withdrawal  completed  prior  to  Oct.  21,  1976,  remains 
in  effect,  subject  to  review  by  the  Secretary,  not 
withstanding  the  repeal  of  the  statute  authorizing  the 
initiation  of  such  withdrawals. 


William  C.  Benan,  Richard  H.  Edmondson, 
lApr.  15,  1981) 


54  IBLA  103 


The  Alaska  townsite  laws,  43  O.S.C.  ««  732-736 
(1970) ,  were  repealed  by  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPMA, 
Oct.  21,  1976,  does  not  constitute  a  valid  existing 
right.   No  right  was  established  where  the  only 
"improvement"  prior  to  repeal  consisted  of  clearing  an 
area  for  site  preparation  in  1969,  which  clearing  had 
thereafter  revegetated  with  brush,  and  there  was  no 


Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  this  repeal  was  made  expressly  subject  to  any 
existing  "land  use  right  or  authorization,"  including  a 
vested  contractual  equitable  property  right.   Thus,  the 
repeal  of  the  former  by  the  latter  did  not  remove  the 
Department's  authority  to  meet  its  ministerial  duty  to 
pass  legal  title  where  a  binding  contract  to  do  so  had 
been  created  prior  to  the  enactment  of  FLPMA. 

Ches ter _Fi_Da w son ,  73  IBLA  27  (May  9,  1983) 


The  Small  Tract  Act,  43  U.S.C.  «  682a  (1970),  was 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  Oct.  21,  1976. 

5^_ La wr en ce_|er k ,  81  IBLA  366  (June  27,  1984) 


RESERVATION  AND  CONVEYANCE  OF  HINEBAL  INTERESTS 

Bureau  of  Land  Management  may  reject  an  applica- 
tion for  conveyance  of  mineral  interests  pursuant  to 
sec.  209(b)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1719(b)   (1976),  upon  a  deter- 
mination that  the  application  is  fatally  defective 
under  43  CFR  2720  or  that  conveyance  would  not  be  in 
the  public  interest,  but  where  the  record  as  to  a  rejec- 
tion is  not  complete  the  decision  may  be  set  aside  and 
the  case  remanded. 

5iSiS_SI§£ili£_£°i§£_£22£S£lii*S»  50  IBLA  197 
"(Sept.  30,  1980) 


Bureau  of  Land  Hanagement  may  reject  an  applica- 
tion for  conveyance  of  mineral  interests  pursuant  to 
sec.  209(b)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1719(b)   (1976),  upon  a  deter- 
mination that  the  application  is  fatally  defective 
under  43  CFR  2720  or  that  conveyance  would  not  be  in 
the  public  interest. 

Dean  Ai_and_Crai3_Di_Clark,  53  IBLA  362  (Mar.  30, 
198lT" 
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An  application  for  conveyance  of  mineral  interest 
to  the  owner  of  the  surface  estate  pursuant  to  sec. 
209(b)  of  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  *  1719(b)   (1976),  nay  be  approved  where 
BLH  determines  (1)  that  there  are  no  known  mineral 
values  in  the  land,  or  (2)  that  the  reservation  of  the 
mineral  rights  in  the  United  States  is  interfering  with 
or  precluding  appropriate  nonmineral  development  of  the 
land  and  that  such  development  is  a  more  beneficial  use 
of  the  land  than  mineral  development.   Absent  a  finding 
of  the  existence  of  one  of  these  conditions,  an  appli- 
cation is  properly  rejected. 

Da v id_IK_Plater ,  55  IBLA  296  (June  26,  1981) 

JokB-Si-Maf §ISi£]5 .  69  IBLA  US  (Nov.  30,  1982) 

R°6SIl_Gattis_et_ali,  73  IBLA  92  (Hay  19,  1983) 

Hri_6_Hr si_E2_J1_Wr iah t ,  83  IBLA  92  (Oct.  1,  1984) 


remanded  to  ELM  to  afford  the  applicant  another  oppor- 
tunity to  pay  the  corrected  amount. 

Richard  E.  Doscher,  Leida  Doscher,  83  IELA  264 
(OctT  25,  1984) 


BLH  may  properly  reject  an  application  for  con- 
veyance of  a  federally  owned  mineral  interest  to  the 
owner  of  the  surface  estate  pursuant  to  sec.  209(b)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1719(b)   (1982),  where  the  applicant  has  not 
rebutted  the  conclusion  that  the  land  is  prospectively 
valuable  for  oil  and  gas  and  has  not  shown  that  oil  and 
gas  development  is  interfering  with  or  precluding  the 
production  of  pecans,  and  that  the  latter  use  is  a  more 
beneficial  use  of  the  land  than  mineral  development. 

Jerry, R.  Schuster,  Sonia  A.  Schuster,  83  IBLA  326 
(Nov.  5,  1984) 


Under  sec.  209  of  FLPMA,  43  U.S.C.  4  1719  (1976), 
the  Secretary  may  convey  mineral  interests  only  where 
there  are  no  known  mineral  values  in  the  land,  or  where 
the  reservation  of  mineral  rights  would  interfere  with 
or  preclude  appropriate  nonmineral  development  of  the 
land  which  would  be  a  more  beneficial  use  of  the  land 
than  mineral  development.   where  the  land  contains  a 
producing  oil  well  and  there  is  no  showing  that  the 
reservation  is  interfering  with  or  precluding  nonmin- 
eral development  which  is  a  more  beneficial  use  of  the 
land  than  mineral  development,  an  application  for  con- 
veyance is  properly  rejected. 

San  Patricio  County,  61  IBLA  80  (Dec.  31,  1981) 


RIGHTS-OF-WAY 

Public  Land  Order  No.  2676  (1962),  requires  the 
approval  of  an  authorized  officer  of  the  Department  of 
the  Army  before  the  Secretary  of  the  Interior  can  grant 
a  right-of-way  over  lands  subject  to  the  public  land 
order.   The  Department  of  the  Interior  has  no  authority 
to  grant  a  right-of-way  where  the  approval  is  withheld. 

City  of  Anchorage,  Alaska,  and  Jack  G.  Fisher,  et  al., 
a^kiai_Conceined_Chuaach_Citi^ens_v._Chuaach_ Electric 
Ass^n^lnc.- ,  "5  IBLA  171  (Jan.  lo,  19807  ""  87~I.cT  21 


An  application  for  conveyance  of  mineral  interest 
to  the  owner  of  the  surface  estate  pursuant  to 
sec.  209(b)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1719(b)   (1976),  may  be 
approved  where  BLM  determines  (1)  that  there  are  no 
known  mineral  values  in  the  land,  or  (2)  that  the 
reservation  of  the  mineral  rights  in  the  United  States 
is  interfering  with  or  precluding  appropriate  non- 
mineral  development  of  the  land  and  that  such  develop- 
ment is  a  more  beneficial  use  of  the  land  than  mineral 
development.   Absent  a  finding  of  the  existence  of  one 
of  these  conditions,  an  application  is  properly 
rejected. 

An  applicant  for  conveyance  of  a  mineral  interest 
may  not  be  entitled  to  such  a  conveyance  even  when 
either  or  both  of  the  conditions  in  sec.  209(b)  (1)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  $  1719(b)  (1976),  are  satisfied.   The  lan- 
guage of  that  subsection  is  discretionary  and  entitles 
the  Secretary  or  his  designated  representative  to 
reject  an  application  upon  a  determination  supported  by 
facts  of  record  that  conveyance  of  the  mineral  interest 
would  not  be  in  the  public  interest. 

£e.I!3aS_l2.y.e.stment_CorE..,  78  IBLA  311  (Jan.  12,  1984) 


BLM  may  reject  an  application  for  conveyance  of  a 
federally  owned  mineral  interest,  filed  pursuant  to 
sec.  209(b)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  «  1719(b)   (1982),  because 
the  applicant  failed  to  pay  estimated  administrative 
processing  costs  within  30  days  of  receipt  of  notice 
to  do  so.   However,  when  ELM  has  failed  to  deduct  the 
fee  submitted  with  the  application  in  its  cost  calcu- 
lation, the  BLM  decision  may  be  set  aside  and  the  case 


The  standard  of  review  in  the  case  of  rights- 
of-way  applications  for  domestic  water  pipelines  is 
whether  the  decisions  demonstrate  a  reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.   A  decision  by  BLM,  made  in  exercise  of  its 
discretion,  will  be  affirmed  in  the  absence  of  suffi- 
cient reason  to  disturb  it. 

Where  the  bases  of  decisions  rejecting  rights-of- 
way  applications  for  domestic  water  facility  are  con- 
tradicted by  the  Environmental  Analysis  Report  on  the 
project  and  alternatives  enumerated  therein,  and  where 
BLM  failed  to  consider  possible  mitigating  actions  sug- 
gested by  appellant,  the  decisions  will  be  vacated  and 
remanded  for  further  consideration. 

Ja^_Ca n^o n_ I r rig.a  t ion_Co_. ,  ^  IBLA  155  (May  6,  1980) 


"Fair  market  value."   Under  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a  grantee 
must  pay  fair  market  value  for  a  right-of-way  on  public 
land.   "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a  knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a  knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

B_6_B_Ser vicex_Inc . ,  48  IBLA  233  (June  17,  1980) 


All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  be  constructed  only 
after  appropriate  rights-of-way  have  been  granted. 
Similarly,  on-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  require 
rights-of-way.   Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  be  granted  pursuant  to 
either  sec.  28  of  the  Mineral  Leasing  Act  of  1920, 
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30  O.S.C.  «  185  (1976),  or  Title  V  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  <I3  U.S.C. 
««  1761-1771  (1976). 

Right-of-way  Requirements  for  Gathering  Lines  and 

Other  Production  Facilities  Located  Within  Oil  and 

Gas  Leaseholds,  H-36921  (June~19,  1980)      87  I.D.  291 


"Fair  market  value."   Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a  grantee 
nust  pay  fair  market  value  for  a  right-of-way  on  public 
land.   "Fair  market  value"  is  the  amount  in  cash,  or  in 
tens  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a  knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a  knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

The  relevant  regulation,  43  CFR  2802.1-7  (d),  does 
not  absolutely  prohibit  acceptance  of  partial  payments 
of  past  due  rentals  in  all  circumstances. 

Northwestern  Colorado  Broadcasting  Co..  49  IBLA  23 
(July  15,  i960) 


The  Federal  Land  Policy  and  Hanageaent  Act  of  1976 
authorizes  the  Bureau  of  Land  Management  to  recover  rea- 
sonable costs  including  costs  of  environmental  analyses 
for  applications  of  rights-of-way  across  public  lands. 

Costs  not  directly  associated  with  the  processing 
or  aonitoring  of  a  right-of-way  application,  such  as 
evaluation  of  the  aine  to  be  served  by  the  rights-of- 
way,  are  not  authorized  by  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  are  not  reimbursable  pursu- 
ant to  13  CFR  2802.1-2. 


U.=.S . _S teel_Corp_.. ,  50  IBLA  190  (Sept.  30,  1980) 


i7  I.D.  473 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a  Bureau  of  Land  Management  rejection  of  a  road 
right-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  be  a  reasoned  analysis 
of  the  factors  involved.  Bade  with  due  regard  for  the 
public  interest. 


2SE2£i"§£i_2f_tl!§_*ESli 
7oct.  28,  1980) 


Corps  of  Engineers.  51  IBLA  26 


*Si£a_ Robinson,  71  IBLA  380  (Mar.  29,  1983) 


A  decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
statement  of  the  proper  State  official,  or  other  evi- 
dence showing  that  he  has  a  right  to  the  use  of  the 
water. 

i ndr e w_ A^_Harr o wer ,  51  IBLA  390  (Dec.  31,  1980) 
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The  standard  of  review  in  the  case  of  a  right- 
of-way  application  for  a  water  diversion  project  is 
whether  the  decision  demonstrated  a  reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  pub- 
lic interest.   A  decision  to  reject  such  an  application 
will  not  be  affirmed  where  the  record  lacks  sufficient 
reasons  to  support  it. 

Rejection  of  a  right-of-way  application  for  a 
water  diversion  project  will  not  be  affirmed  where  the 
record  does  not  support  a  finding  that  approval  would 
be  incompatible  with  BLM's  timber  management  Flan;  that 
it  would  adversely  affect  wildlife;  or  that  it  would 
result  in  a  cumulative  adverse  impact  contrary  to  the 
public  interest. 

Euaene_ Vi_Vc_ael ,  52  IBLA  280  (Feb.  9,  1981)  88  I.E.  258 


While  the  question  of  the  establishment  of  a  pub- 
lic highway  under  the  Act  of  July  26,  1866,  43  U.S.C. 
4  932  (1976),  otherwise  known  as  R.S.  «  2477,  is  ulti- 
mately a  matter  for  the  state  courts,  BLH  may  properly 
decide  the  matter  for  its  own  purposes  where  such  a 
question  arises  during  the  consideration  of  an  appli- 
cation for  a  private  access  road  right-of-way  under 
sec.  501  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  «3  U.S.C.  «  1761  (1976). 

A  Bureau  of  Land  Management  decision  rejecting  a 
right-of-way  application  for  a  private  access  road, 
filed  pursuant  to  sec.  501  of  the  Federal  Land  Folicy 
and  Management  Act  of  1976,  43  U.S.C.  5  1761  (1976), 
because  the  road  in  question  is  a  public  highway  estab- 
lished pursuant  to  the  Act  of  July  26,  1866,  43  U.S.C. 
i  932  (1976),  otherwise  known  as  R.S.  s  2477,  will  be 
vacated  where  the  evidence  in  the  record  does  not  sup- 
port the  finding  that  the  road  is  a  public  highway. 

Nick  DiRe  et  al..  55  IBLA  151  (June  8,  1981) 


The  standard  of  review  in  the  case  of  right-of-way 
applications  for  domestic  water  pipelines  is  whether 
the  decision  demonstrates  a  reasoned  analysis  of  the 
factors  involved  with  due  regard  for  the  public  inter- 
est.  A  decision  by  BLM,  made  in  exercise  of  its  dis- 
cretion, will  be  affirmed  in  absence  of  sufficient 
reason  to  disturb  it. 

Gary  and  Celia  Boucher.  55  IBLA  272  (June  25,  1981) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  a  Eureau  of  Land  Management  rejection  of  a 
road  right-of-way  is  discretionary  and  will  be  affirmed 
when  the  record  shows  the  decision  to  be  a  reasoned 
analysis  of  the  factors  involved,  made  with  due  regard 
for  the  public  interest.   Where,  however,  an  applicant 
significantly  controverts  BLM's  reasons  for  rejecting 
his  application,  the  case  will  be  remanded  to  allow  BLM 
to  respond  to  the  issues  raised  on  appeal  and  to  recon- 
sider the  application  in  light  thereof. 

Pa  trick_  O.Jr  o  wn  ,  55  IBLA  336  (June  26,  1981) 


The  Federal  Land  Policy  and  Management  Act  of 
197b  authorizes  the  Bureau  of  Land  Management  to 
recover  reasonable  costs  including  costs  of  environ- 
mental analyses  for  applications  of  rights-of-way 
across  public  lands. 

H!ah._p.2w_e£_a.I!d._Li3ht_Co.,  52  IBLA  105  (Jan.  12,  1981) 

Southern  California  Edison  Co..  55  IBLA  210  (June  18, 
198l7 


Sec.  506  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA) ,  43  U.S.C.  «  1766  (1976),  affords 
certain  due  process  procedural  protections  to  the 
holder  of  a  right-of-way;  however,  sec.  506  is  not 
applicable  to  the  holder  of  a  pre-FLPMA  easement  for  a 
right-of-way  granted  under  the  Act  of  Mar.  4,  1911,  as 
amended,  43  U.S.C.  *  961  (1976) ,  who  has  not  conformed 
the  right-of-way  to  a  FLPMA  right-of-way  pursuant  to 
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sec.  509(a)  of  FLPHA,  43  U.S.C  *  1769(a)   (1976), 
because  such  an  easement  for  a  right-of-way  was  not 
granted,  issued,  or  renewed  pursuant  to  Title  ¥  of  FLPHA. 

"Right-of-way  grant"  is  defined  in  the  regulations, 
13  CFR  2800.0-5 (h),  as  an  instrument  issued  pursuant  to 
Title  7  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976  (FLPHA),  43  O.S.C.  ft  1761  (1976).  By  implement- 
ing regulation,  43  CFR  2803. 4,  the  Secretary  has  limited 
the  applicability  of  sec.  506  of  FLPBA,  U3  O.S.C.  ft  1766 
(1976),  to  "right-of-way  grants." 

James  H.  SmiUi_iOn_Reconsideration)_,  55  IBLA  390 
"(June  307  1981) 


PEDERAL_LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RIGHTS-OF-wAY — Continued 

where  a  communications  site  right-of-way  has  been 
issued  for  a  television  translator  site  to  provide 
improved  television  reception  to  a  remote  area,  the 
holder  of  the  right-of-way  does  not  qualify  for  a 
waiver  of  the  fair  market  rental  as  providing  a 
"valuable  benefit  to  the  public"  without  charge  under 
sec.  501(g)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  O.S.C.  ft  1761(g)   (1976),  and  13  CFR 
2803.1-2. 

New  Mexico  Eroadcastinq  Co.,  60  IBLA  163  (Nov.  21, 
1981)""" 


A  communications  site  right-of-way  issued  pursuant 
to  the  Act  of  Mar.  1,  1911,  13  O.S.C.  ft  961  (1976), 
which  expires  after  the  effective  date,  Oct.  21,  1976, 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
13  O.S.C.  ft  1701  (1976) ,  may  not  be  renewed  under  the 
Act  of  Har.  4,  1911,  because  that  Act  was  repealed  by 
FLPHA. 

5eS3li_li_Clark,  56  IBLA  167  (July  20,  1981) 


Where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Har.  1,  1911,  as  amended, 
43  O.S.C.  ft  961  (1976) ,  and  was  not  conformed  to  a 
Federal  Land  Policy  and  Hanagement  Act  of  1976 
(FLPHA),  13  O.S.C.  ftft  1701-1782  (1976),  right-of-way 
in  accordance  with  sec.  509(a)  of  FLPHA,  13  O.S.C. 
«  1769(a)  (1976),  43  CFR  2803.1-2(d),  allowing  rental 
adjustment  without  a  prior  hearing,  is  not  applicable 
because  such  a  pre-FLPHA  easement  for  a  right-of-way 
was  not  issued  pursuant  to  Title  V  of  FLPHA. 

American  Telephone  and  Telegraph  Co..  57  IBLA  215 
(Aug.  27,  1981) 

Bell  Telephone  Co.  of  Nevada.  63  IBLA  9  (Har.  25,  1982) 


Onder  the  Oniform  Appraisal  Standards  for  Federal 
Land  Acquisitions  (1973) ,  evidence  of  sums  paid  by  con- 
demning authorities  for  similar  properties,  regardless 
of  whether  condemnation  proceedings  have  begun,  is  inad- 
missible to  determine  the  fair  market  value  of  a  partic- 
ular property. 

where  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in  accor- 
dance with  accepted  appraisal  procedures  and  the  lessee 
contends  that  the  rental  is  excessive,  the  burden  is 
upon  the  lessee  to  prove  by  positive,  substantial  evi- 
dence that  the  appraisal  is  in  error.   However,  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideration. 


procedural  regulations  may  te  pro- 
active effect  and  applied  to  a  holder 
rests.   However,  the  present  revised 
FR  Part  2800  were  not  written  with 
fore,  where  an  easement  for  a  right- 
ursuant  to  the  Act  of  Har.  4,  1911, 
C.  ft  961  (1976) ,  and  was  not  con- 
al  Land  Policy  and  Hanagement  Act  of 
S.C.  ft*  1701-1782  (1976)  ,  in  accord- 
a)  of  FLPHA,  43  O.S.C.  «  1769(a) 
43  CFR  2803.1-2(d),  which  allows 
ithout  a  prior  hearing,  is  not 


Hountain  States  Telephone  6  Telegraph.  60  IBLA  221 
7nov.  30,~1981) 


Where  a  right-of-way  was  issued  pursuant  to  the 
Act  Of  Har.  4,  1911,  as  amended,  43  U.S.C.  ft  961  (1976) 
(repealed) ,  and  was  not  conformed  to  a  right-of-way 
under  Title  V  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976  (FLPHA),  43  U.S.C.  ftft  1761-1771  (1976), 
in  accordance  with  sec.  509(a)  of  FLPHA,  13  O.S.C. 
«  1769(a)   (1976),  the  regulation  at  13  CFR  2803.1-2(d), 
allowing  rental  adjustment  without  a  prior  hearing,  is 
not  applicable  because  such  a  pre-FLPHA  right-of-way 
was  not  issued  pursuant  to  Title  V  of  FLPHA. 

American  Telephone  S  Telegraph  Co. ,  61  IELA  313 
(Feb.  11,  1982) 


Hountain  States  Telephone  6  Telegraph  Co. 
(Hay  257  19S32) 


64  IBLA  164 


Under  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  U.S.C.  ft  1761(a)   (1976),  an  application  for 
a  communication  site  right-of-way  may  be  accepted  or 
rejected  by  the  Secretary  or  his  duly  authorized  repre- 
sentative at  his  discretion.   The  standard  for  review 
of  a  decision  rejecting  an  application  is  whether  the 
decision  represents  a  reasoned  analysis  of  pertinent 
factors  with  due  regard  for  the  public  interest.   Where 
the  record  does  not  support  BLH's  decision  to  reject 
the  application,  as  amended  by  subsequent  negotiations, 
it  will  be  remanded  for  further  review. 


Denver  and  Rio  Grande  Western  Railroad  Co. 
7sept.  15,  1981) 


58  IBLA  4 


The  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  ft  1761(b)(1),  states  that  the  Secretary  shall 
require  an  applicant  for  a  right-of-way  to  submit  cer- 
tain information  prior  to  the  issuance  of  the  right-of- 
way,  and  an  application  for  such  right-of-way  is  prop- 
erly canceled  where  the  applicant  fails  to  comply  with 
the  requirements. 


In  connection  with  an  application  under  FLPHA  for 
a  communications  site  right-of-way,  BLH  may  properly 
consider  site-related  technical  questions,  such  as 
whether  and  to  what  degree  operation  of  an  FH  broad- 
casting station  will  result  in  radio  interference  with 
existing  uses  of  the  site. 

fS£eaiiSS_j£°3dcastina_Coi,  62  IBLA  133  (Har.  4,  1982) 


J°h n_Wi_Bar bee_et _ali ,  60  IBLA  81  (Nov.  19,  1981) 
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Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  O.S.C.  »  959  (1970) ,  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  of  a  donestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  remains  a  discretionary 
matter  under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ««  1761-1771  (1976).   Neither  an 
application  for  a  right-of-way  nor  the  building  of  a 
pipeline  on  public  land  without  prior  authorization 
earns  an  applicant  a  right  to  a  right-of-way  under 
these  statutes. 

A  decision  rejecting  an  application  for  a  water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
the  record  shows  the  decision  to  be  a  reasoned  analy- 
sis of  the  factors  involved  made  in  due  regard  for  the 
public  interest,  and  no  sufficient  reason  to  disturb 
the  decision  is  shown.   Where  the  Bureau  of  Land  Man- 
agement denies  a  right-of-way  application  because 
of  the  imminent  conveyance  of  the  land  sought  to  a 
Native  corporation  which  opposes  the  right-of-way  and 
the  record  satisfactorily  rebuts  the  substance  of  the 
opposition  and  identifies  overriding  public  interest 
considerations  such  that  the  sole  reason  for  the  denial 
becomes  the  imminence  of  the  conveyance  and  concern 
that  the  Native  corporation  control  its  own  land,  the 
BLM  decision  must  be  reversed.   The  problem  of  a  Native 
corporation's  control  of  the  use  of  land  conveyed  to  it 
is  provided  for  in  sec.  14  (g)  of  the  Alaska  Native 
Claims  Settlement  Act  and  43  CFR  2650.4-3  and  should  be 
addressed  apart  from  the  grant  or  denial  of  a  right-of- 
way  on  its  own  merits. 

N£lbro_Packina_Coi,  63  IBLA  176  (Apr.  8,  1982) 


while  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1764(g)   (1976), 
indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  an  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1764(g)   (1976),  the 
Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a  right-of-way  rental.   The  regulation, 
43  CFR  2803.1-2  (c),  implementing  that  provision  sets 
forth  the  circumstances  under  which  no  fee  or  a  fee 
less  than  fair  market  rental  may  be  authorized;  however, 
it  specifically  excludes  cooperatives  whose  principal 
source  of  revenue  is  customer  charges  from  such  consid- 
eration . 

Tri-State  Generation  and  Transmiss ion  Ass' n.  Inc. , 

63  IBLA  347  (Apr.  29,  1982)  ~  ~89  I.D.  227 


while  sec.  504  (g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1764(g)  (1976), 
indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Socorro  Electric  Cooperative,  Inc..  64  IBLA  65  (May  6, 
1982) 
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San  Miguel  Power  Association.  IncT .  71  IELA  213 
(Bar.  16,  198  37 


Under  Departmental  regulation  43  CFR  2803. 1-2  (c)  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a  right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
«  1764(g)   (1976). 


San  Miguel  Power  Ass'n^  InCj 
1982) 


64  IBLA  342  (June  15, 


The  effect  of  decisions  of  Bureau  of  Land  Manage- 
ment officials  regarding  applications  for  use  of  the 
public  land  and  its  resources  are  stayed  pending  the 
time  during  which  a  party  adversely  affected  thereby 
may  file  an  appeal  and  during  the  pendency  of  any 
appeal  properly  filed  except  where  statute  or  regula- 
tion provides  otherwise.   43  CFR  4.21(a).   Although 
the  regulations  governing  issuance  of  rights-of-way 
pursuant  to  Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  ««  1761-1771  (1976) , 
provide  that  such  decisions  shall  be  effective  when 
issued,  rights-of-way  for  Federal  aid  highways  are 
expressly  excluded  from  the  scope  of  such  regulation 
and  thus,  a  decision  to  issue  the  latter  type  of 
right-of-way  is  stayed  pending  appeal. 

Analysis  of  the  environmental  impact  of  the  design 
of  a  segment  of  a  proposed  highway  crossing  public 
domain  land  does  not  constitute  an  improper  narrowing 
of  the  scope  of  the  project  for  purposes  of  environmen- 
tal review  where  the  route  of  the  entire  project  has 
already  been  determined  after  completion  of  an  envi- 
ronmental impact  statement,  the  portion  of  the  highway 
across  land  administered  by  the  Bureau  of  Land  Manage- 
ment has  logical  termini  and  a  substantial  independent 
utility  regardless  of  whether  the  balance  of  the  project 
is  constructed,  and  construction  of  the  highway  on  ELM 
land  does  not  foreclose  significant  alternatives  with 
respect  to  the  balance  of  the  highway  project. 

Citizens  for  Glenwood_CaniOn,  64  IBLA  346  (June  15, 
1982) 


Appraisals  of  rights-of-way  for  industrial  pond 
sites  will  be  upheld  where  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  comparable  sales  data  used  by  ELM  was  invalid 
or  that  the  charges  derived  are  excessive. 

Pa£ilic_Power_5_Li^ht_Coi,  65  IBLA  50  (June  2  3,  1982) 


It  is  unnecessary  for  BLM  to  terminate  a  communi- 
cations site  right-of-way  which  has  expired  at  the  end 
of  its  primary  term  and  which  is  not  then  subject  to 
renewal  because  it  was  originally  granted  under  author- 
ity subsequently  repealed  by  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  *  1701  (1976). 
Nevertheless,  BLM  properly  may  provide  notice  of  the 
expiration  and  inform  the  holder  that  continued  use 
under  the  expired  right-of-way  is  unauthorized. 

fiona  1  d_R.-_C la r k  ,  65  IBLA  144  (June  29,  1982) 


San_Miguel_Power_Asslni_Inci,  64  IBLA  172  (May  26,  1982) 
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In  granting  a  right-of-way  for  a  domestic  water 
pipeline,  pursuant  to  sec.  501(a)  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  43  D.S.C.  4  1761(a) 
(1976)  ,  BLB  properly  nay  require  stipulations  providing 
that  the  right-of-way  is  not  renewable  and  that  the 
United  States  is  not  liable  for  damage  or  deterioration 
of  the  water  supply.   However,  where  the  circumstances 
of  a  particular  case  indicate  that  a  better  course  of 
action,  and  one  that  allows  the  balancing  of  the  inter- 
ests of  BLfl  and  the  right-of-way  applicant,  is  to  allow 
the  grant  to  be  renewed,  the  Board  may  direct  that  the 
grant  be  renewable  pursuant  to  43  CFR  2803.6-5  (a). 

Ey.iene_Vi_Voael,  65  IBLA  213  (June  30,  1982) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  U.S.C.  4  959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Banagenent  Act  of  1976. 

Approval  of  a  right-of-way  application  filed  under 
the  Act  of  Feb.  15,  1901,  is  within  the  discretion  of 
the  Secretary  of  the  Interior.   Approval  of  such  an 
application  regains  a  discretionary  Batter  under  the 
Federal  Land  Policy  and  Banagenent  Act  of  1976, 
13  U.S.C.  44  1761-1771  (1976).   Neither  an  application 
for  a  right-of-way  nor  the  building  of  reservoirs, 
pipelines,  and  ditches  on  public  land  and  continued  use 
without  prior  authorization  earns  an  applicant  a  right 
to  a  right-of-way  under  these  statutes. 

Prior  to  the  repeal  of  the  right-of-way  provisions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended, 
43  U.S.C.  4  661  (1976),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Banagenent  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a  right-of-way  for  reservoirs,  dans, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  no  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 
4  661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Policy 
and  Banagement  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

Bum Me_Bee_Sea f  oods^I nc.  ,    65    IBLA    391     (July    23,    1982) 


The  standard  of  review  in  the  case  of  a  right-of- 
way  application  for  a  water  diversion  project  is 
whether  the  decision  demonstrates  a  reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.   A  decision  to  reject  such  an  application 
will  be  affirmed  where  there  is  insufficient  basis  in 
the  record  to  disturb  it. 

i§c,[_5i_''aiSi_Gari_Li_Harrell,  66  IELA  222  (Aug.  16, 
1982) 


In  granting  a  right-of-way  for  a  domestic  water 
pipeline  pursuant  to  sec.  501  (a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  D.S.C.  4  1761(a) 
(1976)  ,  BLB  properly  may  require  stipulations  providing 
that  the  right-of-way  is  not  renewable.   However,  the 
Board  may  direct  that  the  grant  be  renewable  pursuant 
to  U3  CFR  2803.6-5  (a)  where  the  circumstances  of  a 
particular  case  indicate  that  a  better  course  of 
action,  and  one  that  allows  the  balancing  of  the 
interests  of  BLB  and  the  right-of-way  applicant,  is  to 
allow  the  grant  to  be  renewed. 

Jean  Bountainqrove.  Ruth  Bonntainqrove.  67  IBLA  154 
(Sept.  20,  1982) 


Where  rental  charges  for  a  reservoir  right-of-way 
are  based  upon  an  appraisal  report  that  does  not  com- 
port with  Departmental  standards,  the  decision  deter- 
mining rental  charges  will  be  vacated  and  the  case 
remanded  for  a  new  appraisal. 

£a£5di§§  2ilx  Water  6  Land  Development,  Inc.,  68  IELA 
268  "(Nov.  17,~1982) 


In  granting  a  right-of-way  pursuant  to  Title  V  of 
the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  44  1761-1771,  where  the  duration  of  the  grant 
exceeds  20  years,  BLB  must  condition  the  grant  upon  the 
power  to  review  the  grant  after  20  years  and  regular 
intervals  thereafter  not  to  exceed  10  years  and  to 
revise  and  modify  its  terms  at  that  time  as  mandated  ty 
Departmental  regulation,  43  CFR  2801.1-1  (i). 

Shell_Pi£e_Line_Corp_.  ,  69  IBLA  103  (Nov.  30,  1982) 


The  grant  of  a  right-of-way  for  construction  of  an 
access  road  under  sec.  501  of  the  Federal  Land  Policy 
and  Banagement  Act  of  1976  is  discretionary.   A  deci- 
sion exercising  that  discretion  to  reject  an  application 
may  be  set  aside  where  the  record  on  appeal  discloses 
that  factors  cited  as  the  basis  for  the  decision  are 
inconsistent  with  the  facts  and/or  immaterial  to  a 
determination  of  the  public  interest. 

Will ia m_ A^Sijman ,  66  IBLA  53  (July  28,  1982) 


Where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Bar.  4,  1911,  as  amended , 
43  U.S.C.  4  961  (1976),  and  was  not  conformed  to  the 
Federal  Land  Policy  and  Banagement  Act  of  1976  (FLPBA) , 
43  U.S.C.  44  1701-1782  (1976) ,  in  accordance  with 
sec.  509(a)  of  FLPBA,  43  U.S.C.  4  1769(a)   (1976),  regu- 
lation 43  CFR  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a  prior  hearing,  is  not  applicable. 

fliSi.Steel^CorE.,  71  IBLA  88  (Feb.  24,  1983) 


Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  4  1764(g)   (1976),  the 
Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a  right-of-way  rental  under  certain 
circumstances.   The  regulation,  43  CFR  2803.1-2  (c), 
implementing  that  provision  sets  forth  the  circum- 
stances under  which  no  fee  or  a  fee  less  than  fair  mar- 
ket rental  may  be  authorized;  however,  it  specifically 
excludes  from  such  consideration  cooperatives  whose 
principal  source  of  revenue  is  customer  charges. 

Northern  Electric  Cooperative,  Inc..  66  IBLA  121 
7Aug.  10,  1982) 


Where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Bar.  4,  1911,  as  amended . 
43  U.S.C.  4  961  (1976),  and  was  not  conformed~to  the 
Federal  Land  Policy  and  Banagement  Act  of  1976  (FLPBA) , 
43  U.S.C.  44  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  of  FLPBA,  43  U.S.C.  4  1769(a)   (1976),  regu- 
lation 43  CFF  2803.1-2  (d),  which  allows  rental  adjust- 
ment without  a  prior  hearing,  is  not  applicable. 

Where  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in 
accordance  with  accepted  appraisal  procedures  but  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
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RIGHTS-OF-WAY — Continued 

and  the  conclusion  reached  in  the  appraisal  report,  the 
aatter  will  be  remanded  for  reconsideration. 

Denver  S  Rio  Grande  Western  Railroad  Co. .  71  IBLA  352 
(Bar.  28.  1983) 


Pending  applications  for  rights-of-way  filed  under 
previous  and  repealed  authority  shall  be  considered  as 
applications  under  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.   Such  rights-of-way  are  subject  to 
such  terms  and  conditions  as  the  Secretary  lay  pre- 
scribe regarding  extent,  duration,  survey,  location, 
construction,  maintenance,  transfer  or  assignment,  and 
termination.   Termination  for  noncompliance  with  a 
condition  of  the  right-of-way  grant  is  within  the 
discretionary  authority  of  the  Secretary. 

A  decision  exercising  the  discretion  to  terminate 
a  right-of-way  grant  may  be  reversed  where  the  record 
of  the  decision  does  not  represent  a  reasoned  analysis 
of  pertinent  factors  with  due  regard  for  the  public 
interest. 

Charles_WJL_Nelsoni_Lucy._A._Nelson,  75  IBLA  115 
(Aug7~15,  1983) 


The  standard  of  review  in  the  case  of  right-of-way 
applications  for  domestic  water  pipelines  is  whether 
the  decision  demonstrates  a  reasoned  analysis  of  the 
factors  involved,  with  due  regard  for  the  public 
interest.   The  burden  is  upon  the  appellant  to 
establish  reversible  error  in  the  decision  appealed 
from . 

Georgene  E.  Rieck,  William  L.  Rieck,  76  IBLA  <45 
Tiept.  19,  1983) 


Sec.  501  (g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  U3  U.S.C.  *  1761(g),  indicates  that 
under  certain  circumstances  the  Secretary  of  the 
Interior  may  charge  less  than  fair  market  value  for 
annual  right-of-way  rental,  including  no  charge.   How- 
ever, no  reduction  or  waiver  of  the  fee  based  on  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a  cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

Sia_!!2E5_Ca nal_Assln ,  76  IBLA  283  (Oct.  18,  1983) 

Wellton-Mohawk  Irrigation  E  Drainage  District,  79  IBLA 
308  (Mar.  20,  198uf 


Prior  to  the  repeal  of  the  right-of-way  provisions 
of  the  Act  of  July  26,  1866,  It  Stat.  253,  as  amended, 
13  U.S.C.  «  661  (1970),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a  right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  no  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  la  Stat.  253,  as  amended,  U3  U.S.C. 
*  661  (1976) ,  by  sec.  706  (a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

R._Wi_Of ferle,  77  IBLA  80  (Nov.  9,  1983) 


I EJ)  E  R  /iL_  L  AN  D_  P  0  L I C  Y_A  N  D_  M  A  NA  G  E  N  E  N  T_A  C  T_  C  F_J  9  7  6 — Co  n  t  i  n  u  e  d 

RIGHTS-OF-WAY — Continued 

The  holder  of  a  right-of-way  issued  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  Hi    O.S.C.  ««  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.   Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a  dam,  spillway,  and  reservoir. 

B§CCh_Lake_Irriaation_Coi,  78  IBLA  305  (Jan.  12,  19814) 


Where  BLM  granted  appellant's  rights-of-way  for 
communication  sites  under  Title  V  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (FLPMA) ,  U3  U.S.C. 
$t  1761-1771  (1976) ,  subject  to  a  future  appraisal, 
application  of  13  CFR  2803.1-2  (b)  providing  that  ELM 
establish  an  estimated  rental  fee,  collect  the  fee  in 
advance,  and  adjust  the  advance  rental  fee  upon  receipt 
of  an  approved  fair  market  appraisal,  is  not  a  pro- 
hibited imposition  of  a  retroactive  rental. 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparable  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  between  the  subject  sites  and  other  leased 
sites. 


Mountain  States  Telephone  6  Telegraph  Co. 
(Feb.  2,  198<4) 


79  IELA  5 


Under  Departmental  regulation  «3  CFR  2803.1-2  (c),  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a  right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  13  U.S.C. 
*  176U(g)   (1976). 

Colorado;Ute_Electric_AssMiJt_Inc.,  79  IELA  53  (Feb.  9, 
198U) 


Where  BLM  grants  a  right-of-way  for  a  haul  road 
under  sec.  501  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  M3  O.S.C.  t  1761  (1976),  subject  to  a 
future  appraisal,  BLM  may  subsequently  appraise  the 
land  included  in  the  right-of-way,  and  the  rental 
charges  imposed  from  the  date  of  the  right-of-way  grant 
will  not  be  considered  retroactive. 

Lone  Star  Steel  Co.,  79  IBLA  3U5  (Mar.  22,  19BH) 


An  appellant  seeking  reversal  of  a  decision  deny- 
ing a  protest  against  issuance  of  a  right-of-way  across 
land  in  a  wilderness  study  area  to  state-owned  land 
must  show  that  the  decision  was  premised  either  on  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 
Where  state  land  is  encircled  by  Federal  land  within 
a  wilderness  study  area,  the  state's  lessee  has  a  right 
of  access  across  Federal  land  pursuant  to  16  O.S.C. 
4  3210(b)  (Supp.  V  1981)  adequate  to  secure  the  reason- 
able use  and  enjoyment  of  the  leasehold.   Because  the 
BLM  may  not  deny  such  access  by  requiring  the  lessee  to 
use  helicopters,  BLM  need  not  examine  the  feasibility 
of  helicopter  access  in  its  consideration  of  a  right- 
of-way  application. 

Utah  Wilderness  Ass  •  n ,  80  IBLA  6«  (Mar.  30,  19814) 

91  I.D.  165 
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RIGHTS-OF-HAY — Continued 

Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a  water  pipeline  right-of- 
way,  a  decision  imposing  the  readjusted  rate  Bust  be 
reversed. 

A._Keith_Barben,  81  IBLA  332  (June  19,  1984) 


O£IS*i_i*lE_E0LICy_AJD_MAMAGEnENT_ACT_CF_J97b — Continued 

RIGHTS- OF-S AY — Continued 

determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.   Ihus,  a 
telephone  cable  buried  along  an  R.S.  2U77  highway  with 
a  right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

Hountain_Bell,  83  IBLA  67  (Sept.  26,  1984) 


BLM  properly  requires  the  holder  of  a  right-of-way 
for  an  access  road  to  pay  its  fair  market  rental  value 
in  accordance  with  sec.  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1764(g) 
(1982),  but  where  there  is  no  evidence  that  BLM  con- 
sidered the  question  of  whether  the  holder  is  entitled 
to  a  reduced  fee  because  a  valuable  benefit  is  provided 
to  the  public  by  maintenance  and  improvement  of  the 
road,  the  case  will  be  remanded  to  BLM  to  consider  that 
question. 

WiIliaS_Fi_Bieber,  82  IBLA  6  (July  2,  1984) 


A  decision  imposing  rental  charges  on  a  Rural 
Electrification  Act  cooperative  for  a  powerline 
right-of-way  grant,  pursuant  to  sec.  504(g)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  ft  1764(g)   (1982),  will  be  set  aside  where 
subsequent  to  the  decision  that  section  is  amended, 
P.L.  98-300,  98  Stat.  215  (1984),  to  provide  that 
rights-of-way  shall  be  granted,  without  rental  fees, 
for  electric  facilities  financed  pursuant  to  the  Rural 
Electrification  Act  of  1936. 

fea_Plata_Electric_AsslnA_Inc.,  82  IBLA  159  (Aug.  2, 
1984) 


BLM  may  properly  reject  an  application  for  a 
powerline  right-of-way  crossing  the  Snake  River  pur- 
suant to  its  discretion  under  sec.  501  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
ft  1761  (1982),  in  the  interest  of  preservinj  the  scenic 
quality  of  the  area  and  protecting  raptors  listed  as 
endangered  and  threatened  where  the  record  shows  the 
decision  to  be  a  reasoned  analysis  of  the  factors 
involved,  including  the  availability  of  feasible 
alternatives,  made  with  due  regard  for  the  public 
interest. 

k2S«£_iaIi§2_Power_&_Liahtx_Inc. ,  82  IBLA  216 
(Aug?  22,  1984) 


In  granting  a  right-of-way  for  access  over  an 
existing  road  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1761 
(1982),  BLM  may  not  unreasonably  burden  the  right-of- 
way  by  requiring  upgrading  of  the  road  where  upgrading 
is  neither  commensurate  with  the  holder's  intended  use 
of  the  road  nor  designed  to  protect  any  other  resource 
value  which  might  be  adversely  affected  by  such  use. 

James_Bi_Loonani_  Eliza  be  th_Ki_Lgoj;an,  82  IBLA  395 
(Sept.  17,  1984) 


A  decision  imposing  rental  charges  under 
sec.  504  (g)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1764(g)   (1982),  for  a  right- 
of-way  for  a  telephone  line  financed  pursuant  to  the 
Rural  Electrification  Act  of  1936  will  be  reversed  on 
appeal  to  conform  to  the  Act  of  May  25,  1984,  P.L.  98- 
300,  98  Stat.  215,  providing  that  rights-of-way  shall 
be  granted  without  rental  fees  for  such  facilities. 

Pursuant  to  sec.  504(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  ft  1764(a)   (1982), 
the  Secretary  of  the  Interior  has  discretion  to  set 
the  limits  of  a  right-of-way  in  light  of  the  area  to 
be  occupied  ty  the  facilities  authorized  thereunder, 
the  area  required  for  operation  and  maintenance  of  the 
facilities,  the  area  required  for  protection  of  public 
safety,  and  the  area  required  for  protection  of  the 
environment  against  unnecessary  damage.   An  appellant 
challenging  the  determination  of  boundaries  for  a 
right-of-way  has  the  burden  of  showing  error. 

ISehiie_Ieleihone_Cg.x_Inc. ,  8  3  IBLA  86  (Sept.  28, 
1984) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  BLM  has  the  discretion  to  grant  or  deny  a  road 
right-of-way  across  public  lands,  and  its  decision  will 
be  affirmed  when  the  record  shows  the  decision  to  be  a 
reasoned  analysis  of  the  factors  involved,  made  with 
due  regard  for  the  public  interest.   Therefore,  when 
appellant  proposes  to  build  a  road  across  BLM  lands  to 
provide  alternate  access  to  its  ranch,  tut  fails  to 
introduce  evidence  to  counter  BLM  findings  that  the 
site  is  unsuitable  for  road  construction  and  the  area 
would  probably  suffer  extensive  environmental  damage 
from  increased  offroad  vehicle  traffic  use,  the  Board 
will  affirm  the  BLM  decision. 

£i!3I il!a_££2SS_issoc i a t es ,    83    IBLA    167     (Cct.    15,    1984) 


Amendment  of  sec.  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  to  permit  grants  of 
rights-of-way  for  electric  and  telephone  facilities 
without  payment  of  fees  in  certain  cases  applies  only 
to  rights-of-way  for  transmission  lines,  and  does  not 
include  a  right-of-way  for  a  microwave  radio  site 
within  the  facilities  excused  from  payment  of  fees. 

A  hearing  will  be  ordered  where  issues  of  fact 
concerning  value  are  raised  substantially  disputing  a 
decision  imposing  rental  charges  on  a  Rural  Electrifi- 
cation Act  cooperative  for  microwave  site  right-of-way 
grant  pursuant  to  sec.  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1764(g) 
(1982)  . 


where  the  State  of  Idaho  accepted  a  grant  pursuant 
to  sec.  8  of  the  Act  of  July  26,  1866,  43  U.S.C.  ft  932, 
otherwise  known  as  R.S.  2477  (repealed,  sec.  706(a) 
of  FLPMA,  90  Stat.  2793) ,  for  a  highway  right-of-way 
over  public  lands,  the  State's  right-of-way  remains  in 
effect  pursuant  to  sec.  701(a)  of  FLPMA,  90  Stat.  2786. 

R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a  question  of  Federal  law.   By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 


Colorado-Ute  Electric  Ass'n, 
(Nov.  15,  198uJ 


Inc. 


83  IELA  358 


Where  the  State  of  Montana  accepted  a  grant  pur- 
suant to  sec.  8  of  the  Act  of  July  26,  1866,  43  U.S.C. 
ft  932  (1970),  otherwise  known  as  R.S.  2477,  repealed, 
sec.  706(a)  of  the  Federal  Land  Policy  and  Management 
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BIGHTS-OF-WAT — Continued 

Act  of  1976,  90  Stat.  2793,  for  a  highway  right-of-way 
over  public  lands,  the  State's  right-of-way  remains 
in  effect  pursuant  to  sec.  701  (a)  of  the  Federal  Land 
Policy  and  flanagement  Act  of  1976,  90  Stat.  2786. 

R.S.  2477  does  not  provide  for  the  construction 
of  the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  it 
is  a  question  of  Federal  law.   Rights-of-way  obtained 
by  a  state  pursuant  to  R.S.  2X77  do  not  contain  a  legal 
right  on  the  part  of  the  state  to  grant  third-party 
rights-of-way.   Thus,  appellant  was  required  to  obtain 
a  right-of-way  under  43  U.S.C.  «  1761  (1982)  to  bury 
cable  along  an  R.S.  2477  highway  even  though  appellant 
had  already  obtained  permission  to  bury  the  cable  fro» 
the  county. 

Hountain  States  Telephone  S  Telearaj>h_Co. ,  84  IBLA  1 
(Nov.  21,  1984) 


RULES  AND  REGULATIONS 

43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLH  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLH  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 
1979.   In  the  circumstances,  under  43  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 
1979,  which  is  after  the  cutoff  date  of  Oct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

3evada_Pacific_CoiX_Inci,  46  IBLA  208  (Bar.  24,  1980) 


FEDERAL  LANE  POLICY  AND , HANAGEH EN|  ACT  OF  1 976--Con t inued 

ROLES  AND  REGULATIONS — Continued 

43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  aillsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  no- 
tices of  location  of  mining  claims,  were  submitted  to 
BLH  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  BLR  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

»iE3iSi3_ Ed  wards,  47  IBLA  301  (Hay  19,  1980) 


An  assertion  of  a  preference  right  to  purchase 
public  land  offered  for  public  sale  pursuant  to  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  ««  1431-1435  (1976))   (now  covered  ty 
the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  D.S.C.  «f  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  equitable  proof 
of  his  "ownership"  of  contiguous  lands  ty  showing  that 
he  has  contracted  to  purchase  such  land,  has  made  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof. 


Ji_Euii2£_l5 Iil§ »  "9  IBLi  278  (Aug.  !8,  1980) 


87  I.E.  350 


43  CFB  3833.1-2(d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  tiled 
for  recordation  shall  be  accompanied  ty  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
claimant  files  for  recordation  on  Oct.  19,  1979,  but 
the  filing  fee  is  not  paid  to  BLH  until  after  the  dead- 
line for  filing,  Oct.  22,  1979,  the  mining  claim  must 
be  deemed  abandoned  and  void. 


43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  was  submitted  to 
BLB  for  recordation  on  Oct.  22,  1979,  the  deadline 
date,  and  the  filing  fee  therefore  is  not  paid  to  BLB 
until  after  the  deadline  for  filing  had  passed,  the 
mining  claim  must  be  deemed  abandoned  and  void. 

LtiiLeon  Jennings,  Bansfield  L. Jennings.  Gilbert  H. 

Jenniiujs,  47  IBLA  47  (Apr.~14,  1980) 

Bi  kr_£uIiaati_Nod_Hulvillex  B^E^  Karn,  47  IBLA  208 
Iflay  137  1980) 


43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  BLB  for  recordation  on  Oct.  18,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLB  until  Feb.  25, 
1980,  the  recordation  date  of  the  notices  of  location 
is  Feb.  25,  1980.   In  the  circumstances,  under  43  CFR 
3833.1-2  appellant's  filing  was  not  completed  until 
Feb.  25,  1980,  which  is  after  the  cutoff  date  of 
Oct.  22,  1979,  for  mining  claims  located  prior  to 
Oct.  21,  1976,  and  the  mining  claims  must  be  deemed 
abandoned  and  void. 


Robert  W.  Biller.  Bariorie  Eipper  fliller.  51  IBLA 
364  iDec.  29T~19807 


while  the  Bureau  of  Land  Hanagement  may  suspend 
action  on  applications  for  recordable  disclaimers  of 
interest  filed  pursuant  to  sec.  315  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  »  1745 
(1976),  where  no  implementing  regulations  have  teen 
issued  and  where  there  is  no  contrary  policy  directive, 
an  application  may  be  properly  rejected  where  the  stat- 
utory criteria  have  not  been  met. 

Msai3_C._Biller,  5&  IBLA  388  (Aug.  3,  1981) 


Under  43  CFR  3833. 1-2  (d) ,  a  location  notice  for 
each  mining  claim  filed  for  recordation  must  te  accom- 
panied by  the  stated  fee.   As  this  is  a  mandatory 
requirement  there  is  no  recordation  unless  the  docu- 
ments are  accompanied  by  the  stated  fee. 


D.  L.  Nielsen, 
1981) 


. i±-l±-2°*2*ins .  57  IBLA  114  (Aug.  25, 


Pursuant  to  43  CFR  3833.1-2  (d),  payment  of  a  $5 
service  fee  must  accompany  the  filing  with  BLB  of  each 
notice  or  certificate  of  mining  location;  otherwise, 
each  unpaid  filing  shall  be  rejected. 

Frank  E.  Evans.  60  IBLA  44  (Nov.  17,  1981) 


Cecil_Vi_Cliffordi_Jri,  47  IBLA  262  (Hay  13,  1980) 
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RULES  AND  REGULATIONS — Continued 

The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  D.S.C.  t  1740  (1976),  to  "pronulgate  rules  and 
regulations  to  carry  out"  its  purposes.   The  regula- 
tions providing  for  the  conclusive  presumption  of 
■ining  clam  abandonnent  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  of 
FLPHA,  43  U.S.C.  »  1744  (1976).   The  statutory  presump- 
tion of  abandonnent  operates  as  a  Batter  of  law,  and  do 
administrative  involvement,  including  issuance  of  regu- 
lations, would  be  necessary  to  its  operation. 

XiEaiSiS-IkiiS'  62  IBLA  21S  (Bar.  10,  1982) 


SALES 

An  assertion  of  a  preference  right  to  purchase 
public  land  offered  for  public  sale  pursuant  to  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  «i  1431-1435  (1976))  (now  covered  by 
the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  «*  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  equitable  proof 
of  his  "ownership"  of  contiguous  lands  by  showing  that 
he  has  contracted  to  purchase  such  land,  has  Bade  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof. 


FEDERAL  LANE  POLICY  AND  «ANAGEHEHT_ ACT_0F_J1 976--Cont inued 

SALES — Continued 

reasonably  ensure  proper  land  use  or  protect  the  public 
interest. 

August  6  Hary  Sobotka.  79  IBLA  340  (Bar.  22,  1984) 


The  eiistence  of  a  mining  claim  precludes  the  sale 
of  the  land  under  sec.  203  of  the  Federal  Land  Policy 
and  Hanageaent  Act  of  1976  until  the  claim  is  found  to 
be  invalid  or  otherwise  extinguished. 

Historic  but  unauthorized  use  of  the  land  can  be 
considered  when  determining  whether  public  lands  can  be 
offered  for  sale  utilizing  the  modified  coapetitive 
bidding  procedures  outlined  in  43  CFB  2711.3-2  (a). 

In  a  noncoBpetitive  sale  of  land  under  the  provi- 
sions of  sec.  203  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  t  1713(a)   (1982),  to 
other  than  a  governmental  entity,  it  must  be  demon- 
strated that  the  tract  identified  for  sale  is  an 
integral  part  of  a  project  of  public  importance  or 
that  there  is  a  need  to  recognize  a  previous  authorized 
use. 

Hazel  Anna  Smith  et  al..  82  IBLA  230  (Aug.  23,  1984) 


J.  Burton  Tuttle.  49  IBLA  278  (Aug.  18,  1980) 


)7  I.D.  350 


The  exercise  of  a  right  of  first  refusal  pursuant 
to  sec.  214  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  U.S.C.  «  1722  (1976),  by  one  having  a 
preference  right  to  purchase  public  land  in  accordance 
with  sec.  2  of  the  Unintentional  Trespass  Act  of  1968, 
43  O.S.C.  $  1432  (1976),  is  properly  rejected  when  the 
preference  right  holder  fails  to  submit  satisfactory 
evidence  of  the  ownership  of  contiguous  lands  within 
the  ti«e  specified  by  the  authorized  officer  as  pro- 
vided by  regulation. 

t°££tiae_i:il!lei_llEils tj. ,  52  IBLA  227  (Jan.  30,  1981) 


BLH  properly  rejects  an  application  to  purchase 
mineral  rights  where  the  record  shows  that  these 
rights  were  previously  sold  to  a  private  party.   In 
the  absence  of  any  proof  to  the  contrary,  it  is  pre- 
sumed that  the  sale  of  these  interests  was  regularly 
consummated  by  the  issuance  of  a  deed  or  other  appro- 
priate instrument  of  conveyance  to  the  private  party. 


Wa4iifls_Hutcheson_Buildin3  Co. 
7Ipr.  17,  1981) 


Inc. 


54  IBLA  137 


BLH  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  to  appeal  to 
the  Board  of  Land  Appeals.   Likewise,  BLH's  dismissal 
of  a  protest  against  a  resource  management  plan  is  not 
appealable  to  the  Board.   In  each  instance,  other  pro- 
visions for  agency  review  have  been  made  by  regulations. 

0re2on_Natural_Resources_Council,  78  IBLA  124  (Dec.  27, 
1983) 


Pursuant  to  the  provision  of  sec.  203  of  the 
Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  «  1713  (1976),  the  Secretary  is  directed  to 
condition  any  patent  issued  thereunder  with  such  tens 
or  reservations  as  are  necessary  to  ensure  proper  land 
use  and  protect  the  public  interest.   A  party  chal- 
lenging any  such  condition  must  show  that  it  does  not 


Where  BLH  appraises  a  parcel  of  land  subject  to  a 
coaaunication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Hanagement  Act  of  1976,  43  U.S.C. 
5  1713  (1982),  it  is  proper  for  BLH  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

Cgle.Industries,  Inc,.  82  IBLA  289  (Aug.  31,  1984) 


SERVICE  CHARGES 

The  owner  of  a  mining  claim  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833.1-2(d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

George  B.  Flewelling.  48  IBLA  141  (Hay  30,  1980) 


A  copy  of  a  recorded  notice  or  certificate  of 
location  of  a  mining  claim  will  not  be  accepted  by  BLH 
for  recordation  if  it  is  not  accompanied  by  the  service 
fee  required  under  43  CFR  3833.1-2  (d). 

Susan_H a t i vo ,  52  IBLA  134  (Jan.  16,  1981) 


Where  a  mining  claimant  attempts  to  file  notices 
of  location  for  24  claims  pursuant  to  43  CFR  3833.1-2 
and  tenders  payment  for  filing  costs  in  an  amount  suf- 
ficient to  cover  only  23  of  those  claims,  BLH  shall 
require  the  claimant  to  select  23  claims  to  which  the 
money  tendered  shall  be  applied.   The  remaining  one 
claim  is  properly  declared  abandoned  and  void  in 
accordance  with  43  CFR  3833.4. 

Floyd  R.  Hoody.  52  IELA  153  (Jan.  21,  1981) 
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Bosch  Mining_Co.,  75  IBLA  153  (Aug.  18,  1983) 
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2E§£2_fii£SSi_I°£:.<  75  IBLi  27e  (Aug.  26,  1983) 


WILD  AND  FREE-ROAMING  HORSES  AND  BURROS 

Where  the  Bureau  of  Land  Management  has  retained 
custody  of  wild  free-roaming  horses,  adopted  pursuant 
to  the  Act  of  Dec.  15,  1971,  as  amended.  16  U.S.C.A. 
t  1331  (West  Supp.  1980),  on  the  basis  that  the  horses 
have  been  commercially  exploited  and  the  case  presents 
substantial  issues  of  fact,  the  assignees  under  the 
original  cooperative  agreements  are  entitled  to  a 
hearing  before  an  Administrative  Law  Judge. 

SSSSia-EMXl-et^ai^,  51  IELA  48  (Apr.  9,  1981) 


A  decision  cancelling  a  cooperative  agreement  for 
private  maintenance  of  wild  free-roaming  horses  will 
be  affirmed  on  appeal  where  the  record  indicates  the 
horses  were  commercially  exploited  as  rodeo  bucking 
stock  in  violation  of  the  cooperative  agreement  and  the 
relevant  regulations. 

£ecil_McCandless_et_ali,  64  IBLA  76  (May  10,  1982) 


nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

Where  the  Bureau  of  Land  Management  fails  to 
designate  an  inventory  unit  as  a  Wilderness  Study  Area 
(WSA)  because,  inter  alia,  it  lacks  outstanding  oppor- 
tunities for  solitude  or  a  primitive  and  unconfined 
type  of  recreation,  and  thereafter  a  protest  and  appeal 
are  filed  which  contain  no  affirmative  allegations  of 
facts  or  provide  no  legal  arguments  sufficient  to  com- 
pel a  reversal,  BLH's  decision  will  be  affirmed. 

Sierra  Club,  53  IBLA  159  (Bar.  12,  1981) 


Sec.  603  (a)  of  the  Federal  Land  Policy  and  Man- 
agement Act  directs  the  Secretary  to  review  those 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201  (a)  as  having  wilder- 
ness characteristics  described  in  the  Wilderness  Act 
of  Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 
nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

§i£I£a_£lu£ •    5"  IBLA  31  (Apr.  6,  1981) 


Sec.  603  (a)  of  the  Pederal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1782(a)  (1976),  man- 
dates review  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  more  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  13  U.S.C.  «  1711(a)   (1976), 
as  having  wilderness  characteristics  described  in 
sec.  2(c)  of  the  Wilderness  Act,  43  U.S.C.  «  1131(c) 
(1976). 

Even  if  a  720-acre  nonisland  area  of  public  land 
were  considered  as  exhibiting  the  wilderness  character- 
istics of  size,  i.e. ,  of  sufficient  size  as  to  make 
practicable  its  preservation  and  use  in  an  unimpaired 
condition,  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  s    1782(a)   (1976), 
would  not  require  review  by  the  Secretary  because  such 
a  parcel  contains  less  than  5,000  acres. 

Where  the  Bureau  of  Land  Management's  final 
initial  inventory  decision  states  that  certain  public 
land  is  eliminated  from  wilderness  review  in  that  it 
obviously  lacks  wilderness  characteristics  because  it 
is  too  small  to  make  practicable  its  preservation  and 
use  in  an  unimpaired  condition,  that  decision  will  be 
affirmed  in  the  absence  of  sufficient  reasons  to  change 
the  result. 


WILDERNESS 


Save  the  Glades  Committee.  54  IBLA  215  (Apr.  23,  1981) 


Where  the  land  embraced  in  a  proposed  geothermal 
lease  has  been  identified  as  having  wilderness  charac- 
teristics and  is  being  reviewed  for  possible  preserva- 
tion as  wilderness  pursuant  to  sec.  603  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
*  1782  (1976) ,  it  is  proper  for  the  Bureau  of  Land  Man- 
agement to  require  the  execution  of  special  wilderness 
protection  stipulations. 

T]lSES4A_£2WS£_£2i«  49  IBLA  169  (July  30,  1980) 


Sec.  603(a)  of  the  Federal  Land  Policy  and  Man- 
agement Act  directs  the  Secretary  to  review  those 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201(a)  as  having  wilder- 
ness characteristics  described  in  the  Wilderness  Act 
of  Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 


Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reasons  for  modification  or  reversal. 

Richard  J.  Leaumont.  54  IBLA  242  (Apr.  27,  1981) 

88  I.E.  490 

Oregon  Wilderness  Coalition,  71  IBLA  67  (Feb.  22, 
1983)" 
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Sec.  603  of  the  Federal  Land  Policy  and  Hanage- 
■ent  Act  directs  the  Secretary  of  the  Interior  to 
review  those  roadless  areas  of  5,000  acres  or  more  and 
roadless  islands  of  the  public  lands,  identified  during 
the  inventory  as  having  wilderness  characteristics,  and 
report  to  the  President  his  recommendation  as  to  the 
suitability  or  nonsuitability  of  each  such  area  or 
island  for  preservation  as  wilderness. 

Where,  after  initial  wilderness  inventory,  the 
Bureau  of  Land  Hanagement  decides  that  an  area  might 
possess  wilderness  characteristics,  an  appellant  who 
objects  to  such  a  determination  must  show  that  there  is 
no  realistic  possibility  that  these  lands  may  be  suit- 
able for  wilderness  designation. 

JertX_Di_Bej.nol.ds,  51  IBLA  300  (Apr.  29,  1981) 
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_nion_0il_Co_,  56  IBLA  206  (July  22,  1981) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the 
subject  of  determination  during  the  inventory  process 
of  the  wilderness  program;  the  effect  of  future  or 
potential  activities  is  properly  analyzed  in  the  study 
phase. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Union  Oil  Co. t0n__econsi derat_on_ ,  58  IBLA  166 

(Sept.~28,  1981)" 


Sec.  603  of  the  Federal  Land  Policy  and  Han- 
agenent Act  directs  the  Secretary  of  the  Interior  to 
review  those  roadless  areas  of  5,000  acres  or  more  and 
roadless  islands  of  the  public  lands,  identified  during 
the  inventory  as  having  wilderness  characteristics,  and 
report  to  the  President  his  recommendation  as  to  the 
suitability  or  nonsuitability  of  each  such  area  or 
island  for  preservation  as  wilderness. 

Where  the  definition  of  "road,"  utilized  in  the 
Wilderness  Inventory  Handbook,  cannot  be  said  to  be 
contrary  to  the  statutory  language  or  legislative 
intent  manifested  in  sec.  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  U3  O.S.C.  4  1782 
(1976) ,  decisions  employing  such  definition  will  not  be 
set  aside  on  appeal  unless  it  can  be  shown  that  it  was 
improperly  applied. 

The  Bureau  of  Land  Hanagement  can  regulate  the 
route  and  method  of  state  access  to  lands  in  a  designat- 
ed wilderness  study  area  in  order  to  prevent  impairment 
of  wilderness  characteristics  under  sec.  603  (c)  of  the 
Federal  Land  Policy  and  Hanagement  Act  of  1976,  so  long 
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as  such  limitations  do  not  impair  full  economic  develop- 
ment of  state  school  lands  and  lands  chosen  in  lieu 
thereof. 

California  State  Lands  Commission.  58  IBLA  213 
(Sept.  29,  198l7~" 
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The  Bureau  of  Land  Hanagement  Wilderness  Review  and 
I_ii d_Ex i sti n__R _____ ,  Hr36910  Isupp.)   (Oct1~57  1981) 

88  I.D.  909 
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Where  the  record  evidences  BLH's  first-hand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  great 
deference. 

national  Outdoor  Coalition.  59  IBLA  291  (Oct.  30,  1981) 


Sec.  603(a)  of  the  Federal  Land  Policy  and  Han- 
agement Act  directs  the  Secretary  to  review  those 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201(a)  as  having  wilder- 
ness characteristics  described  in  the  Wilderness  Act 
of  Sept.  3,  196<»,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 
nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

"Roadless."   H.R.  Rep.  No.  9U-1163,  9<tth  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanagement  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Bureau  of  Land  Hanagement's  practice  of  designat- 
ing an  area  containing  roads  or  other  intrusions  as  a 
nonwilder ness  corridor  (cherrystem) ,  thereby  excluding 
such  area  from  wilderness  review  and  permitting  adja- 
cent lands,  otherwise  possessing  wilderness  character- 
istics, to  be  studied  for  their  uses,  values,  and 
resources,  is  not  an  unlawful  or  prohibited  practice  in 
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fulfilling  the  inventory  phase  of  the  wilderness  review 
prograa. 

C_6_F_Petroleu»_£Or.  59  IBLA  301  (Nov.  3.  1981) 


The  Bureau  of  Land  Hanagement  has  authority  to 
determine  the  route  of  a  pipeline  authorized  under 
30  U.S.C.  t  IBS  (1976),  and  is  required  to  consider  all 
relevant  factors  including  its  impact  on  proposed  WSA's, 
as  well  as  the  cost  to  the  applicant,  in  selecting  any 
specific  route. 


Fuel  Resources  Development  CoT. 
1981)" 


59  IBLA  378  (Nov.  9, 


An  appellant  or  intervenor  requesting  this  Board 
to  reverse  a  Bureau  of  Land  Hanagement  decision  regard- 
ing the  inclusion  or  exclusion  of  a  unit  of  land  as  a 
wilderness  study  area  must  show  the  decision  to  be 
based  on  a  clear  and  specific  error  of  law  or  fact, 
otherwise  the  Board  will  affirm. 

Herrill  G.  Hastings.  60  IBLA  5U  (Nov.  17,  1981) 


FEDERAL  LAID  POLICY  AND  BAHAGEHEHT  ACT  °P  1976 — Con t i n ue d 

BILDERNESS — Continued 

Where  the  Bureau  of  Land  Hanagement  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603  (a)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  «3  O.S.C.  »  1782(a)  (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  com- 
pelling reasons  for  modification  or  reversal. 

while  the  Bureau  of  Land  Hanagement  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  «3  O.S.C.  S    1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

The  nonimpairment  mandate  of  sec.  603(c), 
13  O.S.C.  *  1782(c)  (1976),  is  therefore  not  applicable 
to  those  areas  of  less  than  5,000  acres.   However,  such 
areas  may  be  managed  under  the  general  management 
authority  of  sec.  302,  «3  D.S.C.  «  1732  (1976)  ,  in  a 
manner  consistent  with  wilderness  objectives,  and  such 
areas  may  also  be  recommended  for  wilderness  designa- 
tion. 

Tri-County  Cattlemen's  Ass'n, Idaho  Cattlemen^s  Ass'n, 

60  IBLA  305  "(Dec.  187  1981) 


The  Bureau  of  Land  Hanagement  may  designate  an 
area  as  a  wilderness  study  area,  in  accordance  with 
sec.  603  (a)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  U3  U.S.C.  «  1782(a)   (1976),  even  though  it 
is  traversed  by  a  temporary  road  constructed  pursuant 
to  a  right-of-way  permit  granted  after  the  effective 
date  of  the  Act  where  BLrt  has  taken  actions  to  ensure 
that  such  a  grant  would  not  result  in  permanent  impair- 
ment of  the  area  for  suitability  for  preservation  as 
wilderness. 

California  Ass'n  of  Four-wheel  Drive  Clubs.  Inc., 
Sational_0utdoor_Coalition,  60  IBLA  2«0  (Dec.  U~    1981) 


Sec.  603(a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976  directs  the  Secretary  to  review 
those  roadless  areas  of  5,000  acres  or  more  and  road- 
less islands  of  the  public  lands,  identified  during 
the  inventory  required  by  sec.  201(a)  as  having  wilder- 
ness characteristics  described  in  the  wilderness  Act 
of  Sept.  3,  1961,  and  from  time  to  time  report  to  the 
President  his  recommendations  as  to  the  suitability  or 
nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

Under  Organic  Act  Directive  No.  78-61,  Change  3, 
July  12,  1979,  the  effects  of  the  imprints  of  man  which 
occur  outside  an  inventory  unit  are  generally  factors 
to  be  considered  during  the  study  phase  of  the  wilder- 
ness review  program.   Imprints  of  man  outside  the  unit 
may  be  considered  during  the  inventory  stage  only  in 
situations  where  the  imprint  is  adjacent  to  the  unit 
and  its  impact  is  so  extremely  imposing  that  it  cannot 
be  ignored,  and  if  not  considered  reasonable  applica- 
tion of  inventory  guidelines  would  be  lost. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from 
wilderness  review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Departm^r*-  policy. 

Jac-iueline  L.  HcGarva.  Cal-Neva  Pillow  Creek  Range 
ISE£°.»§Sent_AssJ.n,  60  IBLA  278  (Dec.  177  1981) 


The  Bureau  of  Land  Hanagement  is  directed  by 
sec.  603 (c)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976  (FLPHA),  <«3  O.S.C.  «  1782(c)   (1976),  to 
manage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPHA  (Oct.  21, 
1976)  is  allowed.   Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

The  existence  of  mining  operations  actually  being 
conducted  on  the  land  on  Oct.  21,  1976,  and  not  mere 
statutory  right  to  use  is  required  to  authorize  subse- 
quent mining  activities  in  the  same  manner  and  degree. 

A  mining  claim  located  prior  to  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976  (Oct.  21,  1976)  on 
which  a  valid  discovery  has  existed  from  Oct.  21,  1976, 
to  the  present  constitutes  a  valid  existing  right.   The 
owner  of  such  a  claim  on  land  under  wilderness  review 
will  be  allowed  to  continue  mining  operations  to  full 
development  even  if  operations  will  impair  wilderness 
suitability,  subject  to  regulation  to  preclude  unneces- 
sary or  undue  degradation  of  the  land  and  its  resources. 

Dale  F.  Gimblett,  60  IBLA  3U1  (Dec.  22,  1981) 

ilSlIj h_Gr ouf ,  60  IBLA  319  (Dec.  22,  1981)   86  I.E.  1115 


Where  the  record  evidences  BLH's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH's  subjective  judgments 
of  the  area's  naturalness  qualities  are  entitled  to 
considerable  deference. 

Where  the  record  evidences  BLH's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH's  sutjective  judgments 
as  to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

"Roadless."   H.R.  Rep.  No.  9U-1163,  9Uth  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
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adopted  by  the  Bureau  of  Land  flanagement  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Cgnocox_Inc._et_ali,  61  IELA  23  (Dec.  29,  1981) 


Where,  in  a  decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  US  U.S.C.  «  1782(a)   (1976),  the  Bureau  of 
Land  Management  grants  interested  parties  30  days  to 
initiate  a  protest  challenging  the  decision,  the  30-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiration  of  the  30  days  accorded  for  filing  protests. 
An  appeal  filed  after  the  time  period  allowed  must  be 
dismissed. 

Where  a  BLM  state  office  issues  a  decision  adding 
additional  acreage  to  a  wilderness  study  area  in 
response  to  a  protest  which  points  out  that  BLM  failed 
to  obtain  an  exception  from  the  Director,  BLB,  in 
accordance  with  Organic  Act  Directive  78-61,  Change  3, 
July  12,  1979,  permitting  it  to  exclude  such  land 
because  of  a  failure  to  satisfy  the  outstanding  oppor- 
tunity criterion,  and  the  record  supports  a  finding 
that  the  unit  as  a  whole  satisfies  that  criterion,  the 
decision  to  add  the  acreage  will  be  affirmed  in  the 
absence  of  a  showing  of  compelling  reasons  for  modifi- 
cation or  reversal. 

San  Juan  County  Comm'n,  61  IBLA  99  (Jan.  «,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal  and  such  judgments  may  not  be  overcome 
by  expressions  of  simple  disagreement. 

Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603  (a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  >>    1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

£ii2_2f_£2i°ia<Jg_SDring.s,  61  IBLA  12U  (Jan.  15,  1982) 

JS°£h._II>£3§ £ r iesx_I nc .  ,  62  IBLA  U5  (Feb.  24,  1982) 


FEp|RAL_L^C_POLICJ_AND_MABAGEMENI_ACI_pF_J976 — Continued 

WILDERNESS — Continued 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

Where  the  record  evidences  BLB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLB's  subjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a  primitive  and 
unconfined  type  of  recreation  are  entitled  to  consid- 
erable deference. 

The  argument  that  a  wilderness  study  area  would  be 
better  utilized  for  a  flood  control  project  is  premature 
during  the  inventory  phase  of  the  wilderness  review 
process.   During  the  study  phase,  BLM  will  determine  the 
suitability  or  nonsuitabilit y  of  each  wilderness  study 
area  for  wilderness  preservation.   This  determination, 
made  through  BLM's  land  use  planning  system,  will  con- 
sider all  values,  resources,  and  uses  of  the  public 
lands. 

Buskin_Lines_et_al_.,  61  IBL8  193  (Jan.  26,  1982) 


Where  the  record  evidences  BLB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

Animal  Protection  Institute  of  America,  61  IBLA  222 
(Jan?  28,  1982) 


A  decision  of  the  State  Director  designating  an 
inventory  unit  as  a  wilderness  study  area  will  not  be 
disturbed  on  appeal  where  the  appellant  fails  to  meet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  Bore  than  mere  disagree- 
ment with  BLB's  conclusion  is  required  to  reverse  its 
decisions  or  place  a  factual  matter  at  issue. 

Li_ J^-Corneli H § >    &1  IBLA  279  (Feb.  2,  1982) 


BLM  does  not  violate  the  terms  of  sec.  603(a), 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPBA), 
U3  U.S.C.  $  1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  five  thousand  acres  or 
more  of  the  public  lands,  identified  during  the  inven- 
tory required  by  sec.  201(a)  as  having  wilderness 
characteristics,  where  BLM  undertakes  review  of  an  area 
for  wilderness  characteristics  prior  to  an  inventory  of 
all  public  lands. 

Where  part  of  a  unit  designated  as  a  wilderness 
study  area  appears  not  to  possess  outstanding  opportuni- 
ties for  solitude  or  a  primitive  and  unconfined  type  of 
recreation,  BLM  may  consider  this  factor  during  its 
study  phase  and  make  any  appropriate  boundary  adjust- 
ments.  However,  the  lack  of  an  outstanding  opportunity 
for  solitude  or  a  primitive  and  unconfined  type  of 
recreation  will  not  disqualify  part  of  a  unit  from  con- 
sideration during  the  study  phase  where  other  parts  of 
the  unit  have  been  identified  during  the  inventory 
phase  as  meeting  the  outstanding  opportunity  criterion. 

PeiE2lgu»i_InCi.  61  IBLA  139  (Jan.  18,  1982) 


Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  O.S.C.  «  1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  U3  U.S.C.  «  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.   However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  ♦  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

Where,  in  assessing  the  wilderness  characteristics 
of  a  unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Management  determines  only  that  the  unit  in  con- 
junction with  adjacent  Forest  Service  land  possesses  a 
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WILDERNESS — Continued 

certain  wilderness  characteristic,  the  method  of 
assessment  is  improper.   The  Bureau  is  required  to 
assess  whether  the  unit  itself  has  the  requisite  charac- 
teristic. 

52n_£22£s_et_ali,  61  IBLA  300  (Feb.  3,  1982) 


while  the  extent  of  public  support  for  wilderness 
preservation  is  not  a  proper  factor  to  be  considered 
during  the  inventory  phase  of  the  wilderness  review 
mandated  by  sec.  603  of  FLPHA,  43  O.S.C.  §  1782  (1976), 
public  comments  which  relate  to  the  existence  or  non- 
existence of  wilderness  characteristics  within  an  inven- 
tory unit  must  be  evaluated. 

While  the  existence  of  a  realistic  possibility 
that  land  within  an  inventory  unit  possesses  wilderness 
characteristics  is  sufficient  to  require  that  the  land 
be  intensively  inventoried,  such  land  may  be  included 
within  a  wilderness  study  area  (WSA)  ,  only  where  it  is 
shown  that  the  statutory  criteria  have,  in  fact,  been 
met. 

Where  BLM  has  refused  to  designate  an  area  as  a 
wilderness  study  area  (WSA) ,  pursuant  to  sec.  603  of 
FLPMA,  43  O.S.C.  ft  1782  (1976),  an  appellant  must  not 
merely  show  that  various  errors  may  have  occurred  in 
the  consideration  of  the  unit,  but  is  required  to  show 
that  these  errors  resulted  in  an  erroneous  conclusion 
as  to  the  unit's  suitability  for  further  study. 

Sierra_Club,  61  IBLA  329  (Feb.  10,  1982) 


"Roadless."   H.R.  Rep.  No.  9U-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  flanagement  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLH  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

The  requirement  in  sec.  2  (c)  of  the  Wilderness  Act 
of  1964,  16  O.S.C.  4  1131(c)   (1976),  that  a  wilderness 
possess,  inter  alia,  outstanding  opportunities  for  sol- 
itude or  a  primitive  and  unconfined  type  of  recreation 
is  properly  construed  to  require  outstanding  opportuni- 
ties for  either  solitude  or  a  primitive  and  unconfined 
type  of  recreation;  both  need  not  be  present  in  an 
inventory  unit  to  allow  the  unit  to  enter  the  study 
phase  of  the  wilderness  review  process. 

Churchill  County  Board  of  Commissioners,  61  IBLA  370 
(Feb.  17,  1982) 


Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  U.S.C.  4  1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

l£ank_Va u^h n ,  61  IBLA  387  (Feb.  18,  1982) 
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BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a  finding  by  ELM  during 
the  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

IaIiSE_Si_gen2il«  62  IBLA  99  (Mar.  1,  1982) 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems),  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Where,  in  assessing  the  wilderness  characteristics 
of  a  unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Mangagement  determines  that  a  unit  possesses  a 
certain  wilderness  characteristic  only  in  conjunction 
with  contiguous  lands  administered  by  agencies  other 
than  BLH,  the  method  of  assessment  is  improper.   ELM  is 
required  to  assess  whether  the  unit  itself  has  the 
requisite  characteristic. 

While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1782(a) 
(1976) ,  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.   However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  «  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

State_of_Nevada_et_al.,  62  IBLA  153  (Mar.  5,  1982) 


A  BLM  decision  to  eliminate  an  inventory  unit  from 
further  consideration  as  a  wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1782(a)   (1976), 
will  be  set  aside  and  the  case  remanded  to  ELM  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLM's  consideration  of 
whether  the  unit  has  the  requisite  outstanding  oppor- 
tunity for  solitude  or  a  primitive  and  unconfined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLM's  conclusion  on  that  criterion. 

Sierra  Club.  Utah  Chapter.  62  IBLA  263  (Mar.  15,  1982) 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 


Wol ter_0i l_Co_. ,  62  IBLA  274  (Mar.  15,  1982) 
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WILDERNESS — Continued 

A  BLR  decision  to  eliminate  an  inventory  unit  froa 
further  consideration  as  a  wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  U3  U.S.C.  4  1782(a)   (1976), 
will  be  set  aside  and  the  case  remanded  to  BLB  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLB's  consideration  of 
whether  the  unit  has  the  requisite  outstanding  oppor- 
tunity for  solitude  or  a  primitive  and  unconfined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLB's  conclusion  on  that  criterion. 

where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reasons  for  modification  or  reversal. 

Committee  for  Idaho's  High  Desert,  62  IBLA  319 
(Bar.  22,  19827 


Organic  Act  Directive  78-61,  Change  3  (July  12, 
1979,  at  p.  3) ,  specifies  that  as  a  general  rule  the 
boundary  of  a  wilderness  inventory  unit  is  to  be  deter- 
mined based  on  an  evaluation  of  the  imprints  of  man 
within  the  unit. 

In  evaluating  a  unit's  opportunities  for  solitude, 
BLB  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  may 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a  secluded  spot. 

Where  the  record  evidences  BLB's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLB's  subjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a  primitive 
and  unconfined  type  of  recreation  are  entitled  to 
considerable  deference. 

Organic  Act  Directive  78-61,  Change  2  (June  28, 
1979,  at  p.  5) ,  specifies  that  BLB  must  evaluate  the 
cumulative  effect  of  minor  imprints  of  man  on  an  inven- 
tory unit.   When  multiple  imprints  of  man  are  consid- 
ered to  be  substantially  noticeable  and  the  decision 
has  been  made  to  eliminate  a  group  of  these  imprints, 
natural  portions  of  the  unit,  which  are  located  between 
the  individual  imprints  of  man,  must  not  be  automati- 
cally excluded. 

Sier r a_Clu b_et_al_. ,  62  IBLA  367  (Bar.  24,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
wilderness  characteristics  of  the  land  pending  a  study 
required  by  sec.  603  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  13  U.S.C.  «  1782  (1976),  the 
special  stipulation  is  reasonable. 
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WILCERNESS--Continued 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Where  the  Bureau  of  Land  Banagement  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976,  43  U.S.C.  »  1762(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

Idaho  Cattlemen's  Ass'n.  Bennett  Hills  Grazing  AssJ_n, 
63~IELA  30~lSar.  267~19827 


When  the  Bureau  of  Land  Banagement  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976,  143  U.S.C.  $  1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

Catlow_Steens_Cgr£.x_The_ Victor io  Co.,  63  IELA  85 
"(BarT  31,  1982) 


Sec.  603(a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  «  1782(a)   (1976), 
mandates  review  by  the  Secretary  only  of  those  roadless 
areas  of  5.CC0  acres  or  more  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  U.S.C.  t  1711(a)  (1976),  as 
having  wilderness  characteristics  described  in  sec.  2(c) 
of  the  Wilderness  Act,  43  U.S.C.  $  1131(c)   (1976). 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

i°t>£_*!i_lla£k_et_ali,  63  IBLA  165  (Apr.  6,  1982) 


"Public  lands."   Reclamation  withdrawn  lands  on 
which  there  are  no  authorized  or  constructed  reclama- 
tion projects  are  administered  by  the  Bureau  of  Land 
Banagement  under  a  memorandum  of  agreement  between  the 
Bureau  of  Reclamation  and  Bureau  of  Land  Banagement 
(Bar.  1972).   In  the  absence  of  contrary  language  in 
an  order  withdrawing  lands  for  reclamation  purposes, 
reclamation  withdrawn  lands  which  do  not  have  autho- 
rized or  constructed  projects  on  them  are  "public 
lands"  within  the  meaning  of  sees.  103(e)  and  603(a) 
of  the  Federal  Land  Policy  and  Banagement  Act  of  1976. 

During  the  study  phase  of  the  wilderness  review 
process,  BLB  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a  wilderness  study  area. 

BLB's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wilder- 
ness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

££2E3£_!2ar.  63  IBLi  172  (»pr.  8,  1982) 


fiiSner_Oil_6_Gasi_Ltd.,  63  IBLA  23  (Bar.  26,  1982) 
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WILDERNESS — Continued 

In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  not  be  free 
of  all  intrusions  or  laprints  of  nan.   Sec.  2(c)  of  the 
Wilderness  Act  of  Sept.  3,  1964,  16  U.S.C.  «  1131(c) 
(1976),  requires  only  that  an  area  generally  appear  to 
have  been  affected  priaarily  by  the  forces  of  nature, 
with  the  iaprint  of  nan's  work  substantially  unnotice- 
able. 

"Roadless. "   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  iaproved  and 
aaintained  by  aechanical  Beans  to  insure  relatively 
regular  and  continuous  use.   A  way  aaintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

In  evaluating  a  unit's  opportunities  for  solitude, 
BLH  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  aay 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a  secluded  spot. 

fiar v in_Casei_et_al . ,  6  3  IBLA  208  (Apr.  12,  1982) 

Don  S.  Orlando  et  al,.  64  IBLA  7  (Hay  4,  1982) 


Sec.  603  of  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976  directs  the  Secretary  of  the  Interior  to 
review  those  roadless  areas  of  5,000  acres  or  more  and 
roadless  islands  of  the  public  lands,  identified  during 
the  inventory  as  having  wilderness  characteristics,  and 
report  to  the  President  his  recoaaendation  as  to  the 
suitability  or  nonsuitability  of  each  such  area  or 
island  for  preservation  as  wilderness. 

While  the  Bureau  of  Land  Hanageaent  aay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
aay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603  (a)  of  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976,  43  O.S.C.  «  1782(a) 
(1976),  because  that  section  only  aandates  review  of 
roadless  areas  of  5,000  acres  or  aore  and  roadless 
islands  of  the  public  lands. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Hanageaent  necessarily  lakes  subjective  judgaents 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal  and  such  judgaents  aay  not  be  overcoae 
by  expressions  of  siaple  disagreeaent. 


Inyo  County  Board  of  Supervisors,  63  IBLA  321  (Apr. 
1982) 


27, 


Inventory  units  of  the  public  lands  under  5,000 
acres  in  area  are  properly  excluded  froa  the  intensive 
inventory  phase  Of  BLH's  wilderness  review  process, 
because  such  lands  clearly  and  obviously  do  not  Beet 
the  criteria  for  designation  as  a  wilderness  study  area. 

California  Wilderness  Coalition  et  al..  6  3  IBLA  330 
(Apr.  28,  1982) 


Where  the  entire  aineral  estate  underlying  all  or 
a  portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  developaent,  and  iaproveaent  of  the  sur- 
face, is  owned  in  fee  siaple  by  a  private  corporation, 
the  aineral  estate  is  a  "vested  right"  as  distinguished 
in  public  law  terainology  froa  a  "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
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iaaune  froa  denial  or  extinguishaent  by  the  exercise 
of  Secretarial  discretion  or  regulation.   It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976  and  the  Wilderness  Act  to  aanage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

San t a_Fe_Pac i f ic_ Ra ilroad_Coi ,  64  IBLA  27  (Hay  6,  1982) 


BLH  does  not  violate  the  teras  of  sec.  603(a), 
Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
43  U.S.C.  t  1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  5,000  acres  or  aore  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a)  as  having  wilderness  character- 
istics, where  BLH  undertakes  a  review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a  aulti- 
resource  inventory  of  the  public  lands. 

BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas) ,  thereby  excluding  such  lands  froa  wil- 
derness review  and  peraitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Departaent 
policy. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  iaproved  and 
aaintained  by  aechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  aaintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLH's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comaents  froa  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH's  subjective  judgments 
of  the  area's  naturalness  qualities  are  entitled  to 
considerable  deference. 

An  inventory  unit  Bust  qualify  as  having  wilder- 
ness characteristics  without  considering  rehabilitation 
potential,  i,e. .  rehabilitation  should  not  be  the  basis 
for  concluding  that  wilderness  values  exist  in  a  unit. 
Rehabilitation  potential  should  be  considered  only  for 
those  iaprints  of  aan  that  exist  within  a  unit  but  are 
not  so  significant  as  to  autoaat ically  disqualify  the 
unit  or  portion  of  a  unit. 

Where  the  record  evidences  BLH's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains coaaents  froa  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH's  subjective  judgments 
as  to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  priaitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 
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An  appellant  seeking  reversal  of  a  decision  to 
include  land  in  a  wilderness  Study  Area  aust  show  that 
the  decision  appealed  froa  was  preaised  on  either  a 
clear  error  of  law  or  a  deaonstrable  error  of  fact. 

BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas) ,  thereby  excluding  such  lands  froa  wil- 
derness review  and  peraitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

It  is  not  proper  to  exclude  land  froa  a  wilderness 
study  area  aerely  because  there  has  been  no  considera- 
tion of  its  potential  aineral  value.   The  aineral 
potential  of  any  tract  is  to  be  considered  in  the  study 
phase  rather  than  the  inventory  phase  of  the  wilderness 
review  process  in  order  to  aove  aore  carefully  to  deter- 
aine  the  effect  of  a  pernanent  wilderness  designation 
on  such  values. 

A  wilderness  study  area  designation  will  not  be 
overturned  on  appeal  on  the  basis  of  an  appellant's 
claia  that  roads  exist  in  the  area,  in  the  absence  of 
allegations  that  mechanical  iaproveaents  or  mechanical 
maintenance  has  taken  place  on  such  routes. 

Ei_Si_flart i n ,  64  IBLA  307  (June  8,  1982) 


FEDERAL  LAND _E0LICY_ AND  BAHAGEHENt.  ,  ACT  „  OF  1  976  — Cont  l  nued 

WILDERNESS — Continued 

"Roadless."   H.R.  Hep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
aaintained  by  mechanical  aeans  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  froa  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgaents  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  priaitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

The  Bureau  of  Land  Management  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  Of  1976  (PLPMA)  ,  43  O.S.C.  «  1782(c)   (1976),  to 
aanage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  iapairaent  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPMA  (Oct.  21, 
1976)  is  allowed.   Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

Carl  W.  Clark.  65  IBLA  153  (June  29,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Hanageaent  necessarily  makes  subjective  judgaents 
which  are  entitled  to  considerable  deference  and  aay 
not  be  overcome  by  expressions  of  siaple  disagreement. 

A  state  director's  decision  designating  an  inven- 
tory unit  as  a  wilderness  study  area  apparently  on  the 
strength  of  conclusory  unsupported  public  opinion 
statements  will  be  reversed  where  BLH's  firsthand 
assessment  shows  that  the  unit  in  question  did  not  pos- 
sess the  requisite  outstanding  opportunity  for  solitude 
or  for  a  priaitive  and  unconfined  type  of  recreation. 

SsnocOj—IUSi .  65  IBLi  8U  (June  23,  1982) 


"Boadless."   H.B.  Rep.  Bo.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
aaintained  by  aecbanical  aeans  to  insure  relatively 
regular  and  continuous  use.   A  way  aaintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
coaments  froa  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  priaitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

Where,  during  the  pendency  of  an  appeal  involving 
the  protest  of  the  designation  of  land  units  as  WSA's, 
the  Board  issues  a  decision  in  another  case  involving 
the  saae  units  in  which  it  holds  that  BLH's  designation 
of  these  units  as  WSA's  is  error,  and  thereby,  achieves 
the  result  sought  by  the  appellant  whose  appeal  is 
pending,  the  issue  is  aoot  and  the  appeal  is  disaissed. 

A^izojia_State_Assln_ofJi-Wheel_Drive_Clubs,  65  IBLA  126 
(June  28,  1982) 


"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
aaintained  by  aechanical  aeans  to  insure  relatively 
regular  and  continuous  use.   A  way  aaintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  froa  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

In  evaluating  a  unit's  opportunities  for  solitude, 
BLH  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  aay 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  seclusion. 

The  Bureau  of  Land  Hanageaent  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPHA),  43  O.S.C.  «  1782(c)   (1976),  to 
aanage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  PLPBA  (Cct.  21, 
1976)  is  allowed.   Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

Gilbert- «i_l2i2l .  65  IBLA  223  (July  9,  1982) 


A  Bureau  of  Land  Management  determination  that 
mining  claims  located  in  a  wilderness  study  area  con- 
stitute valid  existing  rights  under  sec.  701(h)  of  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976,  aade  in 
conjunction  with  a  review  of  a  proposed  mine  plan  of 
operation,  is  an  integral  part  of  the  review  process, 
serving  to  identify  the  applicable  standard  governing 
regulation  of  aining  activities  on  the  claias.   Where 
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the  clam  operator  withdraws  the  sine  plan  and  indi- 
cates that  he  plans  no  activity  on  the  claims,  an 
appeal  of  the  initial  BLM  determination  must  be  dis- 
missed because,  in  absence  of  the  proposed  operations, 
the  determination  is  no  longer  ripe  for  review. 

Douglas  BcParland,  Sierra  Club,  Desert  Survivors. 
65  IBLA  380  (July  20,  1982)" 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  f roi  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy . 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a  finding  by  BLM  during 
the  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

"Roadless."   H.B.  Rep.  No.  9U-1163,  91th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  ELM's  subjective  judgment  of 
the  area's  naturalness  qualities  is  entitled  to  con- 
siderable deference. 

The  argument  that  a  wilderness  study  area  would  be 
better  utilized  for  oil  and  gas  development  is  premature 
during  the  inventory  phase  of  the  wilderness  review 
process.   During  the  study  phase,  BLM  will  determine 
the  suitability  or  nonsuitabilit y  of  each  wilderness 
study  area  for  wilderness  preservation.   This  determin- 
ation, made  through  BLM's  land  use  planning  system, 
will  consider  all  values,  resources,  and  uses  of  the 
public  lands. 

i2"_lii_Z2Ed,  66  IBLA  1U  (July  23,  1982) 


"Roadless."   H.R.  Rep.  No.  9U-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems),  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

where  the  definition  of  "road,"  utilized  in  the 
Wilderness  Inventory  Handbook,  cannot  be  said  to  be 
contrary  to  the  statutory  language  or  legislative 
intent  manifested  in  sec.  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  H3  U.S.C.  i    1782 
(1976) ,  decisions  employing  such  definition  will  not  be 
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set  aside  on  appeal  unless  it  can  be  shown  that  it  was 
applied  improperly. 

The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Where  the  record  evinces  BLM's  firsthand  knowledge 
of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

ELM's  practice  of  examining  the  mineral  potential 
in  the  study  phase  of  the  wilderness  review  process, 
rather  than  the  inventory  phase,  does  not  violate 
sec.  603  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  U3  O.S.C.  *  1782(C)   (1976). 

Sec.  310  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  O.S.C.  *  17U0  (1976),  does  not  require 
that  the  policy  and  procedures  of  the  Wilderness  Inven- 
tory Handbook  be  promulgated  as  rules  and  regulations 
pursuant  to  sec.  1  of  the  Administrative  Procedure  Act, 
5  O.S.C.  «  553  (1976). 

Kenneco tt_Cor£ . ,  66  IBLA  2«9  (Aug.  17,  1982) 


Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  O.S.C.  «  1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal.   Statements 
that  the  area  is  affected  by  outside  sights  and  sounds 
and  bears  noticeable  scars  of  man's  intrusions  will  not 
suffice  in  the  absence  of  evidence  that  the  impact  on 
the  unit  is  so  pervasive  as  to  preclude  a  rational 
finding  of  wilderness  characteristics. 

Cityof  Delta,  66  IBLA  282  (Aug.  19,  1982) 


While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  «3  O.S.C.  f  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

Organic  Act  Directive  (OAD)  78-61,  Change  2  at  5, 
provides  that  BLM  may  properly  adjust  the  boundary  of 
an  inventory  unit  to  exclude  a  substantially  noticeable 
imprint  of  man. 

Organic  Act  Directive  (OAD)  78-61,  Change  3  at  3, 
provides  that  BLM  may  in  certain  instances  [roperly 
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adjust  the  boundary  of  an  inventory  unit  fcased  on  the 
outstanding  opportunity  criterion. 

"Roadless."   H.B.  Bep.  Bo.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  iaproved  and 
■aintained  by  aechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

The  Wilderness  Society. et  al.,  66  IBLA  287  (Aug.  19, 
1982) 


In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a  primitive 
and  unconfined  type  of  recreation,  it  is  not  improper 
for  BLM  to  compare  the  opportunities  of  the  unit  under 
consideration  with  those  of  other  units;  the  term  "out- 
standing" is  necessarily  comparative  in  concept. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLfl's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

§i£E£5_£lu_b_et_al.,  66  IBLA  300  (Aug.  20,  1982) 


Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

Where  the  record  evidences  BLfl's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLM's  subjective  judgment 
of  the  area's  naturalness  qualities  is  entitled  to 
considerable  deference. 

A  BLM  decision  to  eliminate  a  portion  of  an  inven- 
tory unit  from  further  consideration  as  a  wilderness 
study  area,  pursuant  to  sec.  603  (a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  i»3  U.S.C.  »  1782(a) 
(1976) ,  will  be  set  aside  and  the  case  remanded  to  BLM 
where  on  appeal  the  appellant  raises  substantial  ques- 
tions concerning  the  adequacy  of  BLH's  consideration  of 
whether  the  unit  meets  the  naturalness  criterion,  and 
the  record  does  not  adequately  support  BLM's  conclusion 
on  that  criterion. 


National_Public_Lands_Task_Foxce_et_alj 
(AugT  26,  1982) 


66  IBLA  340 


While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1782(a) 
(1976) ,  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Sec.  2(c)  of  the  Wilderness  Act  of  Sept.  3,  1964, 
16  U.S.C.  4  1131(c)   (1976),  requires,  inter  alia,  that 
an  area  designated  for  wilderness  preservation  g.ener- 
2lii  appear  to  have  been  affected  primarily  by  the 


BILDEBBESS — Continued 

forces  of  nature  with  the  imprint  of  man's  work  sub- 
stantially unnoticeable.   The  underscored  language, 
taken  verbatim  from  the  statute,  is  ample  support  for 
the  proposition  that  a  wilderness  study  area  (WSA)  need 
not  be  free  of  all  intrusions. 

"Roadless."   H.R.  Rep.  Ho.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Square  Butte  Grazing  Ass'n,  67  IBLA  25  (Sept.  7, 
19827 


"Roadless."   H.R.  Rep.  Bo.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgment  of 
the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a  primitive  and 
unconfined  type  of  recreation  are  entitled  to  consider- 
able deference. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

iS§J3_B£°w§I»    67    IBL»    12a     (Sept.    16,    1982) 


"Roadless."   H.B.  Rep.  Ho.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  not  be  free 
of  all  intrusions  or  imprints  of  man.   Sec.  2 (c)  of  the 
Wilderness  Act  of  Sept.  3,  1964,  16  U.S.C.  «  1131(c) 
(1976) ,  requires  only  that  an  area  generally  appear  to 
have  been  affected  primarily  by  the  forces  of  nature, 
with  the  imprint  of  man's  work  substantially  unnotice- 
able. 

£har 1 es_Sch we n ke ,  67  IBLA  201  (Sept.  22,    1982) 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilder ness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
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for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a  finding  by  BLM  during 
the  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

During  the  study  phase  of  the  wilderness  review 
process,  BLM  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a  wilderness  study  area. 

"Roadless."   H.R.  Rep.  Mo.  914-1163,  9Uth  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  leans  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Charles_Bi_HauEtj|an,  67  IBLA  207  (Sept.  22,  1982) 


are  so  great  as  to  prevent  the  possibility  of  wilder- 
ness classification. 

Arguments  which  question  the  ultimate  best  use 
of  a  proposed  wilderness  study  area  for  wilderness  pur- 
poses are  prematurely  raised  at  the  intensive  inven- 
tory stage  of  agency  review. 

Public  Service  Co.  of  Colorado.  Koch  Industries,  Inc.. 
68  IBLA~262  ~(Hov.  17,  1982) 


when  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  O.S.C.  <s  1782(a)  (1976),  the  decision 
will  be  affirmed  where  appellant  fails  to  point  out 
specific  errors  of  law  or  fact  in  the  decision  below — 
more  than  mere  disagreement  with  the  conclusion  of  ELM 
is  required  to  reverse  a  decision  or  place  a  factual 
matter  at  issue. 


Kenneth_H._Ear£x_Doris_M.  Ear  p. 
1982) 


69  IBLA  182  (Dec.  15, 


"Public  lands."   Lands  within  a  powersite  with- 
drawal do  not  cease  being  "public  lands"  by  virtue  of 
such  withdrawal  and  continue  to  remain  subject  to 
BLM's  wilderness  inventory  process  under  the  Federal 
Land  policy  and  Management  Act  of  1976,  sees.  103(e) 
and  603  (a)  . 

"Roadless."   H.R.  Rep.  Mo.  9H-1163,  9«th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  of 
the  area's  naturalness,  opportunities  for  solitude,  or 
opportunities  for  primitive  and  unconfined  recreation, 
are  entitled  to  considerable  deference. 

An  appellant  seeking  reversal  of  a  decision  to 
include  land  in  a  wilderness  study  area  must  show  that 
the  decision  appealed  from  was  premised  on  either  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 

Colorado  River  Water  Conservation  District,  6  7  IBLA 
287  (Sept.  28,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challenged  on  appeal  and  such  judjments  may  not  be 
overcome  by  expressions  of  simple  disagreement. 

Iii£h_£li_Ener3i_Cgr£ii_Tej[as_Gas_Ex^loration_Corj,i, 
68  IBLA  219  (Mov.  12,  1982) 


A  decision  to  establish  a  wilderness  study  area 
pursuant  to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  is  proper  absent  a  showing  of 
compelling  reasons  requiring  modification  or  reversal. 
Arguments  that  the  area  is  affected  by  outside  indus- 
trial and  commercial  activity  do  not  preclude  further 
study  of  the  area's  fitness  for  wilderness  classifica- 
tion in  the  absence  of  proof  that  the  intrusions  by  man 


Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in 
either  a  wilderness  study  area  or  an  instant  study  area 
action  on  such  an  offer  must  be  suspended,  to  the 
extent  that  the  lands  are  within  a  wilderness  study 
area  or  instant  study  area,  until  congressional  action 
is  taken  on  the  President's  recommendations  as 
provided  by  sec.  603  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  t  1782(a)   (1976). 

Ida_Lee_Anderson,  70  IBLA  259  (Jan.  26,  1983) 


Where  the  wilderness  inventory  discloses  an  area 
to  be  affected  primarily  by  the  forces  of  nature  with 
the  imprint  of  man's  work  substantially  unnoticeable, 
the  presence  of  minor  intrusions  which  are  substan- 
tially unnoticeable  will  not  preclude  designation  as  a 
wilderness  study  area. 

A  decision  to  draw  the  boundary  of  a  wilderness 
study  area  along  the  edge  of  an  imprint  of  man  will  be 
affirmed  in  the  absence  of  a  showing  that  the  adjacent 
imprint  so  impinges  upon  lands  within  the  wilderness 
study  area  as  to  deprive  them  of  wilderness  character- 
istics. 

Owyhee  Cattlemen's  Ass'n.  Idaho  Board  of  Land  Comi ' rsx 
Idaho_Cattlemen^s_AssJn,  71  IBLA  4  "(Feb.  10,  1983) 


The  proper  scope  of  the  wilderness  inventory  con- 
ducted under  sees.  201  and  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  13  O.S.C.  «*  1711, 
1782  (1976),  involves  a  determination  of  whether  the 
land  inventoried  is  possessed  of  the  wilderness 
characteristics  defined  by  Congress  so  as  to  require 
designation  as  a  wilderness  study  area.   The  question 
of  the  suitability  of  a  tract  of  land  within  a  wilder- 
ness study  area  for  designation  as  wilderness,  as 
contrasted  with  devotion  of  the  land  to  other  purposes, 
is  properly  considered  during  the  subsequent  study 
phase  of  the  wilderness  review  process. 

James_S t e war  t_Co.. ,  71  IBLA  100  (Feb.  24,  1983) 
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The  subjective  judgment  of  BLM  as  to  whether  an 
inventory  unit  possesses  outstanding  opportunities  for 
solitude  or  a  primitive  and  unconfined  type  of  recrea- 
tion is  entitled  to  considerable  deference  where  the 
record  discloses  BLM's  firsthand  knowledge  of  the  land 
within  the  unit. 

Richard_JJ,_Leaumont,  71  IBLA  112  (Feb.  28,  1983) 


WILDERNESS — Continued 

considerable  deference  notwithstanding  that  the  result 
sight  be  one  over  which  reasonable  men  could  differ. 
An  appellant  seeking  reversal  oust  ordinarily  show 
either  a  clear  error  of  law  or  a  demonstrable  error  of 
fact. 

Timothj_Ci_Kesinaer ,  72  IBLA  100  (Apr.  It,    1983) 


Action  must  be  suspended  on  an  oil  and  gas  lease 
offer  to  the  extent  it  includes  lands  in  either  a 
wilderness  study  area  or  an  instant  study  area  until 
Congressional  action  on  the  President's  recommendations 
as  provided  by  sec.  603(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  <l3  U.S.C.  t  1782(a)   (1976). 


Fortune  Oil  Co.,  71  IBLA  153  (Mar.  9,  198  3) 


90  I.D.  8U 


The  Bureau  of  Land  Management  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  ,  U3  U.S.C.  $  1782(c)   (1976),  to 
manage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPMA  (Oct.  21, 
1976)  is  allowed.   Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

J°]>  JJ-Losko  t ,  71  IBLA  165  (Mar.  10,  1983) 


Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area,  action  on  such  an  offer  must  be 
suspended,  to  the  extent  that  the  lands  are  within  a 
wilderness  study  area,  until  Congressional  action  is 
taken  on  the  President's  recommendations  as  provided 
by  sec.  603(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  U3  U.S.C.  *  1782(a)   (1976). 

John-fii-iQderson,  71  IBLA  172  (Mar.  10,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(c)   (1976),  to  manage 
lands  under  review  for  wilderness  suitability  so  as 
to  prevent  the  impairment  of  the  wilderness  charac- 
teristics of  those  lands.   where  the  Bureau  of  Land 
Management  denies  a  mine  plan  of  operations  for  mining 
claims  located  in  a  wilderness  study  area  on  the  basis 
that  the  proposed  open  pit  operation  would  impair  the 
naturalness  of  the  study  area,  the  denial  will  be 
upheld  where  the  mining  claimant  fails  to  establish 
error  in  the  determination. 

!ieith_Ri_Kummerfeld,  72  IBLA  1  (Apr.  1,  1983) 


Where  the  record  evidences  BLM's  firsthand 
knowledge  of  the  lands  within  an  inventory  unit  and 
contains  comments  from  the  public  as  to  the  area's 
fitness  for  wilderness  preservation,  BLM's  subjective 
judgments  of  the  unit's  naturalness  qualities  and 
whether  an  inventory  unit  possesses  outstanding  oppor- 
tunities for  solitude  or  a  primitive  and  unconfined 
type  of  recreation  are  entitled  to  considerable 
deference. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challenged  on  appeal  and  such  judgments  may  not  be 
overcome  by  expressions  of  simple  disagreement. 

A  BLM  decision  to  eliminate  an  inventory  unit  from 
further  consideration  as  a  wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  t3  U.S.C.  »  1782(a)   (1976), 
will  be  set  aside  and  the  case  remanded  to  BLM  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLM's  consideration  of 
whether  the  unit  has  the  requisite  naturalness  or 
outstanding  opportunity  for  solitude  or  a  primitive  and 
unconfined  type  of  recreation,  and  the  record  does  not 
adequately  support  BLM's  conclusions  on  those  criteria. 


Utah  Wilderness  Ass'n  et  al. 
1983) 


72  IBLA  125  (Apr.  18, 


The  authority  of  BLM  state  directors  to  designate 
the  boundaries  of  wilderness  study  areas  derives  from 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  empowered  to 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.   The  Board,  therefore,  may  affirm,  reverse 
or  modify  such  boundary  designations  on  appeal  with 
finality,  and  BLM's  ministerial  implementation  of  such 
final  decisions  will  not  create  a  new  right  of  appeal. 

P]>elp.s_Dodge_Corpi_et_ali,  72  IBLA  226  (Apr.  26,  1983) 


An  appellant  seeking  reversal  of  a  decision 
involving  lands  in  a  wilderness  study  area  must  show 
that  the  decision  appealed  was  premised  either  on  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 

Southwest  Resource  Council,  Inc.,  National  6  Arizona 
»ilIlil§-£5derations,  73  IBLA  39  (May  11,  1983) 


Although  boundaries  of  wilderness  inventory  units 
are  ordinarily  located  along  roads  or  other  substan- 
tially noticeable  imprints  of  man,  configuration  of  the 
unit  may  justify  adjustment  of  the  unit  boundary  on  the 
basis  of  the  outstanding  opportunity  criteria  in  cer- 
tain circumstances.   A  decision  subdividing  a  unit 
into  three  subunits  on  this  basis  will  be  set  aside  and 
the  case  remanded  for  further  consideration  where  the 
record  fails  to  reflect  analysis  of  the  basis  for  sub- 
division. 


An  appellant  requesting  this  Board  to  reverse  a 
Bureau  of  Land  Management  decision  including  lands  in  a 
wilderness  study  area  must  show  that  the  decision  was 
based  either  on  a  clear  error  of  law  or  a  demonstrable 
error  of  fact,  or  the  decision  will  be  affirmed. 

Jaca_Brosii_Inci,  73  IBLA  192  (May  26,  1983) 


Evaluations  made  by  ELM  personnel  in  the  wilder- 
ness inventory  process  are  necessarily  subjective  and 
judgmental.   The  conclusions  reached  must  be  accorded 
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WILDERNESS — Continued 

The  Bureau  of  Land  Management  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
of  Act  of  1976,  13  U.S.C.  »    1782(c)   (1976),  to  manage 
lands  under  review  for  wilderness  suitability  so  as  to 
prevent  impairment  of  wilderness  characteristics, 
except  that  it  allows  the  continuation  of  existing 
mining,  grazing,  or  mineral  leasing  uses  in  the  same 
manner  and  degree  in  which  they  were  being  conducted 
on  the  date  of  enactment,  Oct.  21,  1976,  and  except  to 
the  extent  that  the  exercise  of  valid  existing  rights 
is  not  prevented  under  sec.  701(h). 

Color ado_Op_en_S23£S_C.°.!JILCii,  73  IBLA  226  (May  31,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1782(c)   (1976),  to  manage 
lands  under  review  for  wilderness  suitability  so  as 
to  prevent  impairment  of  their  wilderness  character- 
istics . 

A  decision  by  BLM  disapproving  plans  of  operations 
concerning  mining  claims  located  within  wilderness 
study  areas  will  be  upheld  where  BLM's  determination, 
pursuant  to  43  Subpart  3802,  that  proposed  operations 
would  impair  the  suitability  of  the  study  areas  for 
preservation  as  wilderness  is  reasonable  based  on  the 
record  and  the  mining  claimant  fails  to  present  any 
new,  relevant  information  in  support  of  an  appeal  from 
BLM's  decision. 

Mining  plans  of  operations  concerning  claims  or 
portions  thereof  located  outside  a  wilderness  study 
area  are  properly  evaluated  under  the  surface  manage- 
ment provisions  of  43  CFR  Subpart  3809,  rather  than 
under  the  provisions  governing  lands  under  wilderness 
review  contained  in  13  CFR  Subpart  3802. 

Kgith_R Rummer f eld,  7i,  IBLA  106  (June  30,  1983) 


Sees.  102(a)(5),  202(a),  202(f),  and  309(e) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4*  1701(a)(5),  1712(a),  1712(f),  and  1739(e) 
(1976) ,  do  not  require  that  the  policy  and  procedural 
clarifications  of  the  Wilderness  Inventory  Handbook  as 
expressed  in  OAD  78-61,  Changes  2  and  3,  be  subject  to 
public  notice  and  review.   OAD  78-61,  Changes  2  and  3, 
are  within  the  exception  of  sec.  "(a)  of  the  Adminis- 
trative Procedure  Act,  5  U.S.C.  »  553  (1976),  providing 
that  interpretative  rules,  general  statements  of 
policy,  or  rules  of  agency  organization  procedure,  or 
practice  are  not  required  to  be  promulgated  as  formal 
regulations. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

fled_Rock_4; Wheelers,  75  IBLA  140  (Aug.  17,  1983) 


FEDERAL_LANE_E^ICV_ANp_MANAGEME»T_JCT_CF_)97  6 — Continued 

WILDERNESS — Continued 

Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area  BLM  may  not  issue  a  lease,  and 
action  on  such  an  offer  must  be  suspended  until  con- 
gressional action  on  the  President's  recommendations  as 
provided  by  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1782(a)   (1976). 

Lawrence_M._Wert,  75  IBLA  186  (Aug.  22,  1983) 


BLM  may  properly  eliminate  areas  of  the  public 
lands  of  less  than  5,000  acres  from  further  considera- 
tion as  wilderness  study  areas  under  sec.  603  (a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1782(a)  (1976),  because  that  section  only 
mandates  review  of  roadless  areas  of  5, COO  acres  or 
more  and  roadless  islands  of  the  public  lands. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a  wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  O.S.C.  «  1782(a)   (1976),  BLM  may  not  compare  a  unit 
with  other  units  but  may  compare  it  with  other  areas  in 
a  particular  region,  on  the  basis  of  topographic, 
vegetative,  and  other  features. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a  wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1782(a)   (1976),  BLM  may  properly  consider 
the  configuration  of  the  unit  in  assessing  opportuni- 
ties for  solitude  or  primitive,  unconfined  recreation. 

Sierra  Club  -  Rocky  Mountain  Chapter  et  al..  75  IELA 
220  (Aug.  23,  1983) 


The  mere  assertion  that  an  area  is  subject  to 
outside  sights  and  sounds,  without  evidence  that  they 
are  both  adjacent  and  so  extremely  imposing  that  they 
cannot  be  ignored,  will  not  preclude  a  finding  by  BLM 
that  the  area  is  natural  and  offers  outstanding  oppor- 
tunities for  solitude. 

The  desirability  of  managing  an  area  for  competing 
multiple  uses,  including  off-road  vehicle  use,  is  prop- 
erly considered  during  the  study  phase  of  the  wilder- 
ness review  process. 

Idaho_Trail_Bachine_Ass^n_et_al. ,  75  IBLA  256 
"(Aug.  26,  1983) 


Instruction  Memorandum  (IM)  83-237  (Jan.  7,  1983) 
provides  that  BLM's  policy  is  to  issue  no  leases  in  BLM 
administered  Wilderness  Study  Areas  (WSAs).   A  subse- 
quent clarification  to  this  policy  provides  that  ELK 
may  continue  to  lease  portions  of  WSAs  that  are 
immediately  adjacent  to  producing  oil  and  gas  fields  or 
areas  that  are  prospectively  valuable.   IM  83-237, 
Change  2  (Mar.  7,  1983)  . 

Phjllis_HI_Cdell,  75  IBLA  313  (Aug.  30,  1983) 


The  lack  of  an  outstanding  opportunity  for  soli- 
tude or  a  primitive  and  unconfined  type  of  recreation 
will  not  disqualify  part  of  an  inventory  unit  from  des- 
ignation as  a  wilderness  study  area  and  from  considera- 
tion during  the  study  phase  where  other  parts  of  the 
unit  have  been  identified  during  the  inventory  phase  as 
meeting  the  outstanding  opportunity  criterion. 


"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976)  ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  ty  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 


Davis_Oil_Co.,  75  IBLA  163  (Aug.  18,  1983) 


Wilford  Cothern,  76  IELA  23  (Sept.  8,  1983) 
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WILDERNESS — Continued 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
■aintained  by  «echanical  leans  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
oust  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

2dward_Hi_Howet  Fred  Huff,  Gerald  A.  Strauss,  76  IBLA 
27  (Sept.  8,  1983) 


WILDERNESS  —  Continued 

of  determining  whether  the  opportunities  are  "out- 
standing"; the  term  "outstanding"  is  necessarily 
comparative  in  concept. 

In  assessing  the  wilderness  characteristics  of  a 
unit  during  intensive  inventory,  BLM  must  consider 
whether  the  unit  itself  possesses  those  characteristics 
regardless  of  the  character  of  adjacent  areas  that  are 
not  public  lands. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 


BLM  does  not  violate  the  terms  of  sec.  603  (a) , 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  5,000  acres  or  more  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201  (a)  as  having  wilderness  character- 
istics, where  BLM  undertakes  a  review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a  multi- 
resource  inventory  of  the  public  lands. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from 
wilderness  review  and  permitting  adjacent  lands, 
otherwise  possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

"Roadless."   H.R.  Rep.  No.  91-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

PtelE§_E2d2e_Corp..  ,  76  IBLA  31  (Sept.  8,  1983) 


Sec.  603  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  directs  the  Secretary  of  the  Interior  to 
review  those  roadless  areas  of  5,000  acres  or  more  and 
roadless  islands  of  the  public  lands,  identified  during 
the  inventory  as  having  wilderness  characteristics,  and 
report  to  the  President  his  recommendation  as  to  the 
suitability  or  nonsuitability  of  each  such  area  or 
island  for  preservation  as  wilderness. 

while  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1782(a) 
(1976) ,  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a  primitive 
and  unconfined  type  of  recreation,  it  is  not  improper 
for  BLM  to  compare  the  opportunities  of  the  unit  under 
consideration  with  those  of  other  units  for  the  purpose 


«i£iaSl_  Jjud  die  s  to  n_et_a  1 .  ,  76  IBLA  116  (Sept.  21,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  s  1782(c)  (1976),  to  manage 
lands  under  review  for  wilderness  suitability  so  as 
to  prevent  the  impairment  of  the  wilderness  character- 
istics of  those  lands.   Where  the  Bureau  of  Land 
Management  rejects  a  plan  of  operations  for  drilling 
on  mining  claims  located  in  a  wilderness  study  area  on 
the  basis  that  the  proposed  operation  would  impair  the 
naturalness  of  the  study  area,  the  rejection  will  be 
upheld  where  the  mining  claimant  fails  to  establish 
error  in  the  determination. 

Golden  Triangle  Exploration  Coi#  76  IBLA  245  (Cct.  17, 
1983) 


The  Secretary  on  Dec.  30,  1982,  directed  that  no 
mineral  leasing  or  permitting  take  place  on  BLM  wilder- 
ness study  areas.   Instruction  Memorandum  83-237, 
Change  3  (June  24,  1983),  provides,  however,  that  ELM 
may  continue  to  lease  portions  of  wilderness  study 
areas  that  are  "immediately  adjacent  to  producing  oil 
and  gas  fields  or  areas  that  are  prospectively 
valuable." 

I da_Lee_ Anderson,  76  IBLA  395  (Cct.  27,  1983) 


Where  there  is  no  evidence  that  a  route  has  teen 
improved  by  mechanical  means,  it  will  not  be  considered 
a  road  even  where  it  is  subject  to  relatively  regular 
and  continuous  use  and  maintenance  is  unnecessary. 

BLM  may  not  properly  eliminate  an  inventory  unit 
from  further  consideration  as  a  WSA  because  of  the 
adverse  impact  on  naturalness  due  to  unauthorized  con- 
struction of  post-FLPMA  roads,  even  where  BLM  concludes 
that  the  roads  cannot  be  rehabilitated  to  a  substan- 
tially unnoticeable  condition. 

ELM  may  properly  eliminate  an  area  of  less  than 
5,000  acres  from  further  consideration  as  a  WSA  under 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1782(a)   (1976). 

A  BLM  decision  to  eliminate  an  area  from  further 
consideration  as  a  WSA  will  be  set  aside  and  the  case 
remanded  to  BLM  where,  on  appeal,  the  appellant  raises 
substantial  questions  concerning  the  adequacy  of  ELM'S 
consideration  of  whether  the  area  has  the  requisite 
naturalness  and  the  record  does  not  adequately  support 
BLM's  conclusion  on  that  criterion. 

Philip  Allen,  Desert  Wilderness  Coalition,  77  IELA  330 
(Dec.  5,  19837" 
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WILDERNESS — Continued 

BLH  »ay  properly  eliminate  an  area  of  less  than 
5,000  acres  from  further  consideration  as  a  USA  under 
sec.  603  (a)  of  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  U.S.C.  ft  1782(a)   (1976). 

Nothing  in  Change  3  of  the  WIH  prohibits  consid- 
er ation  of  the  effect  of  scenic  vistas  on  enhancing 
opportunities  for  solitude  within  an  inventory  unit, 
and  where  such  vistas  are  "so  extremely  imposing"  they 
cannot  be  ignored,  a  decision  of  BLH  declining  to 
designate  the  unit  as  a  USA  arrived  solely  on  the  basis 
of  ignoring  these  scenic  vistas  will  be  reversed. 

______^____M____.__________I__A._____»  78  IBLA  133 

(Dec.  29,  1983) 


The  Federal  Land  Policy  and  Hanagement  Act  of 
1976,  43  U.S.C.  ftft  1701,  1782(c)   (1976),  requires  the 
Secretary  to  regulate  mining  operations  in  lands  under 
wilderness  review  to  prevent  impairment  of  the  suit- 
ability of  these  areas  for  prospective  or  potential 
inclusion  in  the  wilderness  system.   Where  a  proposed 
mining  plan  of  operation  on  such  land  calls  for  the  use 
of  mechanized  earthmoving  equipment  to  clear  a  new  area 
and  the  creation  of  new  roads  in  new  areas,  BLH  prop- 
erly rejected  the  plan. 

Hining  operations  in  lands  under  wilderness 
review  may  continue  even  if  they  are  determined  to  be 
impairing  wilderness  values  if  the  operations  are 
occurring  in  the  same  manner  and  degree  that  they  were 
being  conducted  on  Oct.  21,  1976.   Hining  activities 
not  exceeding  that  manner  and  degree  shall  be  regulated 
only  to  prevent  undue  and  unnecessary  degradation  of 
public  lands.   However,  the  existence  of  mining  opera- 
tions actually  being  conducted  on  the  land  on  Oct.  21, 
1976,  and  not  mere  statutory  right  to  use,  is  required 
to  authorize  subsequent  mining  activities  in  the  same 
manner  and  degree. 

________£_»  79  IBLA  204  (Feb.  28,  198U) 


FJ^BAL_LAND_P0LICY_AND_j1ANAGEnjNT_ACT_CF_J1976--Continued 

WILDERNESS — Continued 

Evaluations  made  by  BLH  personnel  in  the  wilder- 
ness inventory  process  are  necessarily  subjective  and 
judgmental.   The  conclusions  reached  must  be  accorded 
considerable  deference  notwithstanding  the  result  might 
be  one  over  which  reasonable  men  could  differ.   An 
appellant  seeking  reversal  must  ordinarily  show  either 
a  clear  error  of  law  or  a  demonstrable  error  of  fact. 

J2k2_.8i_Swa.Qson,  8"  IELA  127  (Dec.  10,  1981) 


WITHDRAWALS 

A  mining  claim  located  on  land  temporarily  seg- 
regated from  appropriation  under  the  mining  laws 
pursuant  to  43  U.S.C.  ft  1714(b)   (1976)  is  null  and 
void  ab  initio. 

Under  43  U.S.C.  »  1714(b)  (1976)  a  publication  in 
the  Federal  Register  of  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 


Stephen  W.  Fox.  50  IBLA  186  (Sept.  30,  1980) 


87  I.E.  462 


Hining  claims  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
are  null  and  void  ab  initio.   A  first-form  reclama- 
tion withdrawal  completed  prior  to  Oct.  21,  1976, 
remains  in  effect,  subject  to  review  by  the  Secretary, 
notwithstanding  the  repeal  of  the  statute  authorizing 
the  initiation  of  such  withdrawals. 

Sa____£°_____ •    52  IBL*  56  (Jan.  6,  1981) 


Organic  Act  Directive  78-61,  Change  3,  at  page  3, 
provides  that  BLH  may  in  certain  instances  properly 
adjust  the  boundary  of  an  inventory  unit  based  on  the 
outstanding  opportunity  criterion. 

In  evaluating  a  unit's  opportunity  for  solitude, 
BLH  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  may 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a  secluded  spot. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Hanagement  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal,  and  such  judgments  may  not  be  over- 
come by  expressions  of  simple  disagreement. 


The  Wilderness  Society  et  al., 
1984)"" 


$1  IBLA  181  (June  1, 


A  mining  claim  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
is  null  and  void  ab  initio.   A  first  form  reclamation 
withdrawal  completed  prior  to  Oct.  21,  1976,  remains 
in  effect,  subject  to  review  by  the  Secretary,  not 
withstanding  the  repeal  of  the  statute  authorizing  the 
initiation  of  such  withdrawals. 

William  C.  Reiaan,  Richard  H-._Ed  mon  dsoD ,  54  IBLA  103 
(AprT  15,  1981) 


The  segregative  effect  of  an  application  to  with- 
draw land  filed  prior  to  Oct.  21,  1976,  continues,  under 
sec.  204(g)  cf  the  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  U.S.C.  ft  1714(g)   (1976),  until  Cct.  21, 
1991,  unless  the  application  is  either  approved  or 
rejected  in  the  interim.   Publication  of  a  notice  of 
hearing  for  such  an  application  as  provided  by 
sec.  204  (h)  ,  143  O.S.C.  ft  1714(h)   (1976),  does  not  alter 
this  time  period. 

James  C.  Robinson  et  al.,  68  IBLA  84  (Oct.  21,  1982) 


Significant  alteration  and  enlargement  of  an 
existing  access  road  constructed  within  a  wilderness 
study  area  requires  approval  of  a  plan  of  operations. 

William  E.  Godwin.  82  IBLA  105  (July  24,  1984) 


FEDERAL  PROPERTY  AHD,  ADHI NISTRAT IVE  SERVICES  ACT 
(See  also  Surplus  Property — if  included  in  this  Index.) 

where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
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Act,  and  are  not  subject  to  leasing  under  the  (lineral 
Leasing  Act  for  Acquired  Lands. 

Ed wa r d_Ci_SheEa r dson ,  53  IBLA  79  (Bar.  2,  1981) 

J§r ald_ Aj._Wa ter s ,  78  IBLA  387  (Jan.  31,  1984) 


FEES 
(See_also  Accounts- 


•if  included  in  this  Index.) 


Where  mining  claimants  attempt  to  record  their 
claims  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2  (d),  until  May  3, 
1978,  recordation  of  the  claims  is  effective  as  of 
Bay  3,  1978,  and  the  claimants  are  not  required  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 
1979. 

Mi_Verne_Kiahtt_Eva  M.._Kiy.ht,  47  IBLA  351  {Bay  21, 
1980P" 


Acceptance  for  recordation  of  a  timely  filed 
certificate  of  location  of  unpatented  mining  claim 
and  negotiation  of  the  check  for  the  required  service 
fee  creates  no  estoppel  to  subsequently  declare  the 
claim  abandoned  and  void  for  failure  to  file  timely 
the  required  evidence  of  assessment  work  or  notice  of 
intention  to  hold. 

Harg.aret_Ei_Peterson,  55  IBLA  136  (June  4 ,  1981) 


fail  to  demonstrate  that  the  Bureau  of  Land  Banage- 
ment's  actions  did  not  comport  with  its  regulations  or 
that  the  new  fee  levels  have  no  reasonable  basis  under 
the  regulations,  a  decision  denying  the  protest  will  fce 
affirmed. 

Departmental  regulations  at  43  CFR  Subpart  8372 
require  that,  when  the  Bureau  of  Land  Management  issues 
special  recreation  permits  authorizing  use  of  special 
areas  such  as  a  designated  wild  and  scenic  river,  fees 
must  be  charged  for  noncommercial  as  well  as  commercial 
users  engaging  in  the  same  activity,  except  to  the 
extent  that  a  user  is  exempted  from  paying  fees  by 
43  CFR  8372.4  (d) . 

Rogue  River  Outfitters  Ass'n.  Dave  Helfrich  River  Out- 
f iilersA_Inci .  63~I8LA  373  (AprT  30,  1982) 


While  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1764(g)   (1976), 
indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Socorro  Electric  Cooperative.  Inc.,  64  IBLA  65  (Bay  6, 
1982) 

San_ B ia ue  1_ Po wer_ Ass^n^I nc^ ,  64  IBLA  172  (May  26,  1982) 


San  Miguel  Power  Association.  Inc. 
"(Bar._167_1983) 


71  IBLA  213 


Filing  fees  submitted  in  the  form  of  an  instrument 
drawn  by  a  bank  on  its  own  assets,  and  which  is  signed 
by  an  officer  of  the  bank  and  is  a  direct  obligation  of 
the  issuing  bank  are  acceptable  under  43  CFR  3112.2-2. 

Eloi se_ M il 1 erA_ Da vid_ Miller,  56  IBLA  7  (June  30,  1981) 


While  sec.  504 (g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1764(g)   (1976), 
indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  an  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Under  sec.  504  (g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1764(g)   (1976),  the 
Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a  right-of-way  rental.   The  regulation, 
43  CFR  2803.1-2 (c),  implementing  that  provision  sets 
forth  the  circumstances  under  which  no  fee  or  a  fee 
less  than  fair  market  rental  may  be  authorized;  however, 
it  specifically  excludes  cooperatives  whose  principal 
source  of  revenue  is  customer  charges  from  such  consid- 
eration. 

Tri-State  Generation  and  Transmission  Ass'n,  Inc.  , 

63  IBLA  347  (Apr.  29,~1982)  "  89  I.D.  227 


The  Bureau  of  Land  Management  may  properly  charge 
fees  for  special  recreation  permits  authorizing  commer- 
cial rafting  on  the  Rogue  River,  a  designated  wild  and 
scenic  river,  under  sec.  4(c)  of  the  Land  and  Water 
Conservation  Fund  Act,  16  U.S.C.  $  4601-6a  (c)  ,  and 
Departmental  regulations  at  43  CFR  Part  8372. 

Where,  on  appeal,  commercial  outfitters  protesting 
the  imposition  and  increase  of  special  recreation  per- 
mit fees  for  commercial  raft  trips  on  the  Rogue  River, 


Under  Departmental  regulation  43  CFR  2803.1-2  (c)  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a  right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
t  1764(g)  (1976). 

San  Miguel  Power  Ass'n,  Inc..  64  IBLA  342  (June  15, 
1982) 


Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  »  1764(g)   (1976),  the 
Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a  right-of-way  rental  under  certain 
circumstances.   The  regulation,  43  CFR  2803.1-2 (c), 
implementing  that  provision  sets  forth  the  circum- 
stances under  which  no  fee  or  a  fee  less  than  fair  mar- 
ket rental  may  be  authorized;  however,  it  specifically 
excludes  from  such  consideration  cooperatives  whose 
principal  source  of  revenue  is  customer  charges. 


northern  Electric  Cooperative,  Inc. 
(Aug.  10,  1982) 


66  IBLA  121 


Sec.  504(g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  «  1764(g),  indicates  that 
under  certain  circumstances  the  Secretary  of  the 
Interior  may  charge  less  than  fair  market  value  for 
annual  right-of-way  rental,  including  no  charge.   How- 
ever, no  reduction  or  waiver  of  the  fee  based  on  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a  cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

Big_Soi£_£anal_Ass2S«  7&  IBLA  283  (Oct.  18,  1983) 

Wellton-Hohawk  Irrigation  S  Drainage  District,  7  9  IBLA 
308  (Mar.  20,  1984) 
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FEES — Continued 

Under  Departmental  regulation  43  CPB  2803.1-2  (c),  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  custoaer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a  right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
«  1764  (g)  (1976)  . 


Colorado-Ote  Electric  Ass'n.  Inc. 
1984) 


79  IBLA  53  (Feb.  9, 


FISH  AHD  WILDLIFE.  COQBDIBATIOH  ACT — Continued 

BLfi  say  not  summarily  reject  a  noncoapetitive 
oil  and  gas  lease  offer  under  43  CFB  3101.3-3  (a),  which 
prohibits  noncoapetitive  leasing  within  wildlife 
refuge  lands,  where  the  evidence  on  appeal  establishes 
that  the  lands  are  coordination  lands,  which  nay  be 
subject  to  leasing  under  43  CFB  3101.3-3  (c) - 

D.  H.  Yates.  73  IBLA  353  (June  14,  1983) 


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a  water  pipeline  right-of- 
way,  a  decision  iaposing  the  readjusted  rate  sust  be 
reversed. 

Ai_Keith_Barben,  81  IBLA  332  (June  19,  1984) 


A  decision  iaposing  rental  charges  on  a  Bural 
Electrification  Act  cooperative  for  a  powerline 
right-of-way  grant,  pursuant  to  sec.  504  (g)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  O.S.C.  «  1764(g)  (1982),  will  be  set  aside  where 
subsequent  to  the  decision  that  section  is  amended, 
P.L.  98-300,  98  Stat.  215  (1984),  to  provide  that 
rights-of-way  shall  be  granted,  without  rental  fees, 
for  electric  facilities  financed  pursuant  to  the  Rural 
Electrification  Act  of  1936. 


Provisions  of  43  CFB  3101.5-2  (c)  require  the 
Bureau  of  Land  Management  to  confer  with  representa- 
tives of  the  Fish  and  Wildlife  Service  and  the  state 
game  coaaission  concerned  before  rejecting  oil  and  gas 
lease  offers  in  cases  involving  offers  for  coordination 
lands.   Where  an  agreement  concerning  leasing  of  coor- 
dination lands  has  been  made,  lands  within  an  affected 
area  which  are  not  specifically  excepted  from  oil  and 
gas  leasing  remain  subject  to  lease  offers. 

Bob  G.  Howell.  75  IBLA  328  (Aug.  30,  1983) 


Inasmuch  as  coordination  lands  are  properly  deemed 
to  be  units  of  the  National  Wildlife  Befuge  Systea,  oil 
and  gas  lease  offers  for  such  lands  may  not  be  granted, 
unless  drainage  is  occurring,  until  such  time  as  the 
Secretary  of  the  Interior  promulgates  new  regulations 
in  conformity  with  sec.  137  of  the  1984  Continuing 
Besolution,  97  Stat.  981. 


La_Plata_Electric_AssinJ_Inci ,  82  IBLA  159  (Aug.  2, 
1984) 


Hs—S-t-Iates,  82  IBLA  389  (Sept.  13,  1984) 


Amendment  of  sec.  504(g)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976  to  permit  grants  of 
rights-of-way  for  electric  and  telephone  facilities 
without  payment  of  fees  in  certain  cases  applies  only 
to  rights-of-way  for  transmission  lines,  and  does  not 
include  a  right-of-way  for  a  microwave  radio  site 
within  the  facilities  excused  from  payment  of  fees. 

A  hearing  will  be  ordered  where  issues  of  fact 
concerning  value  are  raised  substantially  disputing  a 
decision  iaposing  rental  charges  on  a  Bural  Electrifi- 
cation Act  cooperative  for  microwave  site  right-of-way 
grant  pursuant  to  sec.  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1764(g) 
(1982)  . 

Colorado-ate  Electric  Ass^Inc,  83  IBLA  358 
7nov7~15,  1984) 


Costs  of  a  survey  must  be  paid  by  a  person 
authorized  by  a  private  law  to  purchase  public  lands. 

Jerri_L.._Crow,  84  IBLA  119  (Dec.  10,  1984) 


IISH_AND_WILDLIFE_COOBDINATigN_ACT 

An  over-the-counter  offer  for  an  oil  and  gas 
lease  on  lands  within  a  game  range  or  on  coordination 
lands  may  not  be  summarily  rejected  under  43  CFB 
3101.3-3(a)  applicable  to  wildlife  refuge  lands. 
Subsecs.  3101. 3-3  (b)  and  (c)  require  that  BLM  confer 
with  representatives  of  the  U.S.  Pish  and  Wildlife 
Service  at  a  minimum  before  an  offer  can  be  rejected. 


FISH.AjjD.  WILDLIFE  SEBVICE 

In  civil  penalty  proceeding  concerning  an  alleged 
violation  of  the  Eagle  Protection  Act,  proof  of  conduct 
in  violation  of  the  Act  aust  appear  of  record.   Where 
the  record  fails  to  establish  proof  of  an  offer  to  sell 
an  artifact  agreed  to  be  an  eagle,  there  is  no  basis 
for  assessment  of  a  civil  penalty. 

Angel  Hunezv.  U.,,ST  Fish  S  Wildlife , Service.  4  OHA  25 
(July  1,  198C) 


An  over-the-counter  offer  for  an  oil  and  gas 
lease  on  lands  within  a  gaae  range  or  on  coordination 
lands  may  not  be  summarily  rejected  under  43  CFB 
3101.3-3  (a)  applicable  to  wildlife  refuge  lands. 
Subsecs.  3101.3-3  (b)  and  (c)  require  that  BLM  confer 
with  representatives  of  the  U.S.  Fish  and  Wildlife 
Service  at  a  minimum  before  an  offer  can  be  rejected. 

fU_*Li_Iates,  70  IBLA  240  (Jan.  25,  1983) 


Provisions  of  43  CFB  3101.5-2  (c)  require  the 
Bureau  of  Land  Management  to  confer  with  representa- 
tives of  the  Fish  and  Wildlife  Service  and  the  state 
game  commission  concerned  before  rejecting  oil  and  gas 
lease  offers  in  cases  involving  offers  for  coordination 
lands.   Where  an  agreement  concerning  leasing  of  coor- 
dination lands  has  been  made,  lands  within  an  affected 
area  which  are  not  specifically  excepted  from  oil  and 
gas  leasing  remain  subject  to  lease  offers. 

Bob_Gi_Ho wel 1 ,  75  IBLA  328  (Aug.  30,  1983) 


Yates,  70  IBLA  240  (Jan.  25,  1983) 
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FISH  AND  WILDLIFE  SERVICE — Continued 

The  Act  of  nay  23,  1908,  35  Stat.  267,  as  amended, 
16  U.S.C.  *  671  (1976) ,  providing  for  the  establishaeDt 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

Hingeline  Overthrust  Oil  5  Gas,  Inc..  80  IBLA  « 
(BarT  27,  198U) 


FREEDOM  OF  INFORMATION  ACT  (Act  of  Jane  5.  1967) 

FOIA's  exemptions  do  not  prevent  OSGS  from  pub- 
lishing its  finding  that  a  well  is  producible  or  from 
releasing  well  logs. 

USGS  finding  that  a  well  is  producible  is  a  cen- 
tral event  in  the  operation  of  the  Outer  Continental 
Shelf  Lands  Act,  as  amended.   Therefore,  FOIA  requires 
USGS  to  release  this  finding  to  the  public. 

Hell  logs  and  findings  of  producibility  are  not 
"trade  secrets"  within  the  meaning  of  18  U.S.C.  *  1905 
(1976). 

Sec.  1905  allows  disclosures  authorized  by  law. 
30  CFR  250.3,  promulgated  pursuant  to  <43  U.S.C. 
«  1352(c)  (Supp.  II  1978)  and  the  Administrative  Pro- 
cedure Act,  is  adequate  authority  for  disclosure  of  a 
lessee's  well  log  after  a  two-year  period  of  confiden- 
tiality. 

Whether  the  U.S.  Geological  Survey  Hay  Hake  Public 
Certain  Information  About _0ff shore  Oil  and  Gas  We lis, 
H-36925  (Nov.  2U~    1980f  88  iTdT  699 


Final  decisions  and  orders  of  the  Department  of 
the  Interior  made  in  the  adjudication  of  cases, 
including  Indian  Child  Welfare  Act  cases,  are  both 
available  to  the  public  and  indexed  in  accordance  with 
the  requirements  of  5  U.S.C.  $  552(a)  (2)  (1976). 

Native  Americans  for  Community  Action  v.  Deputy 

Assistant  Secretary  —  Indian  Affairs (Operations), , 

ll  IIlA  21U  (July  1,  1983f  "  90  I.D.  283 


GEOLOGICAL  SURVEY 

A  Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adopt 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a  substitute  price 
computed  by  him  which  is  reasonably  based  on  sales 
prices  from  all  production  from  other  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  on 
these  leases,  and  when  he  directs  lessees  to  compute 
royalty  based  on  the  greater  of  the  two  values  so 
calculated. 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a  par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a  minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 


GEOLOGICAL  SURVEY — Continued 

A  lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term  contract  to  sell  this  product  at  a  price  below 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "BTU"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

Where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Under  ccntrolling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a  cost-of-manuf acture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.   Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a  clear  showing  that  it  is 
erroneous. 

Supron  Energy  Corp.  et  alT.  06  IBLA  181  (Mar.  21,  1980) 


An  order  by  a  GS  conservation  manager  directing 
holders  of  two  adjacent  outer  continental  shelf  oil 
and  gas  leases  covering  a  single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  of  the  structure  is 
a  gas  cap  almost  wholly  under  the  exclusive  control  of 
the  holders  of  one  of  the  leases,  and  that  improper  de- 
velopment of  gas  from  this  cap  would  reduce  the  ulti- 
mate recovery  of  oil  and  gas  from  the  structure,  as  the 
Department  has  the  authority  to  require  unitization  in 
order  to  conserve  the  resources  of  the  outer  continen- 
tal shelf  under  sec.  5(a)  of  the  OCS  Lands  Act,  as 
amended. 

£lacid_Oil_Coi_et_ali,  U6  IBLA  392  (Apr.  10,  1980) 


where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a  particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  to  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.   No  hearing  is 
required  as  a  prerequisite  to  the  order. 

Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  of  produc- 
tion from  phosphate  leases,  but  has  instead  allowed 
lessees  simply  to  pay  royalty  based  on  the  minimuu 
value  specified  in  the  lease  after  having  advised 
them  that  a  new  method  of  determining  a  realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretary. 

Stauffer  Cnemical_Co_._et  ah,  U9  IBLA  381  (Sept.  5, 
19807 
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GEOLOGICAL  SURVEY-- Continued 


GEOTHERHAL  LEASES — Continued 


A  determination  by  the  Geological  Survey  to 
include  certain  land  within  the  participating  area 
of  a  producing  oil  or  gas  veil  established  pursuant 
to  an  approved  unit  agreement  will  not  be  set  aside 
where  it  is  not  arbitrary  or  capricious  and  is  sup- 
ported by  competent  evidence,  and  the  appellant  has 
not  demonstrated  by  a  clear  and  definite  showing  that 
the  detemination  was  in  error. 

Davis  Oil  Co..  53  IBLA  62  (Har.  2,  1981) 


GENERALLY — Continued 

The  Secretary  of  the  Interior  has  authority  under 
Geothermal  Steal  Act,  30  O.S.C.  ««  1002-1003  (1976), 
and  Departmental  regulation,  43  CFR  3220.6(c),  to 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a  rational  basis  for 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 

Shaw  Resources,  IncT.  66  IBLA  57  (July  29,  1982) 


Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  payment  subsequently. 

An  appellant  who  challenges  a  deter  mind t ion  by 
the  Geological  Survey  as  to  the  value  of  gas  or  other 
hydrocarbons  produced  from  a  Federal  oil  and  gas  lease 
must  show  not  merely  that  the  methodology  utilized  by 
Geological  Survey  is  susceptible  to  error;  it  must  show 
that  error  did,  in  fact,  occur. 

An  Area  Supervisor's  order  which  requires  that 
royalty  be  based  on  either  the  price  specified  in  the 
order  or  the  amount  actually  received,  whichever  is 
greater,  comports  with  all  regulatory  requirements  as 
to  def initiveness  and  finality. 


Supron  Energy  Corp..  Atlantic  Richfield  Co. 
3l8~(June  26,  1981) 


55  IBLA 


ACREAGE  LIHITATIOHS 

Onder  the  applicable  regulations,  43  CFR  3203.2(a) 
and  3210.2-1  (c) ,  if  a  section  contains  less  than  610 
unappropriated  acres  of  available  land,  a  geothermal 
resources  lease  application  must,  as  a  general  rule, 
include  all  available  lands  in  one  or  more  adjoining 
sections  until  at  least  610  unappropriated  acres  are 
accumulated  in  order  to  meet  the  requirements  of  43  CFR 
3210.2-1  (c),  and  to  insure  that  BLM  will  be  able  to 
issue  a  lease  of  no  less  than  640  acres. 

Hassie  Hunt  Exploration  Co..  46  IBLA  161  (Har.  21, 
19807 


Under  the  applicable  regulation  43  CFR  3203.2(b), 
a  geothermal  resources  lease  application  for  less  than 
640  acres  is  properly  rejected  where  the  applicant 
intends  to  use  the  land  for  electrical  generation. 


Occidental  Geothermal, 
1982~" 


-lD£_ir  62  IBLA  22  (Feb.  24, 


Whe 
provides 
unit  agr 
included 
fee  owne 
right  to 
in  the  u 
compensa 
operatio 
ing  area 
The  Unit 
of  unlea 
agreemen 


re  a 

that 
eemen 

in 
r  of 

leas 
nit 
tion 
ns  un 

shal 
ed  St 
sed  p 
t 


unit 
whe 
t  is 
new 
the 
e  su 
nd  t 
prov 
der 
1  no 
ates 
ubli 


agreeme 
re  a  lea 

relinqu 

lease  w 
tract  is 
ch  lands 
o  have  a 
ided  by 
the  unit 
t  be  aff 

is  cons 
c  domain 


nt 
sed 
ishe 
ithi 

dee 

wit 
gree 
the 

agr 
ecte 
ider 

in 


ppro 
trac 
d,  u 
n  6 
ed 
hin 
d, 

unit 
eeme 
d  by 
ed  t 
the 


ved  by 
t  commi 
nless  t 
months 
to  have 
a  parti 
n  consi 

agreem 
nt  in  t 

the  re 
o  be  th 
context 


the 
tted 
he  t 
ther 

wai 
cipa 
dera 
ent , 
he  p 
linq 
e  "f 

of 


Department 

to  the 
ract  is 
eafter,  the 
ved  the 
ting  area 
tion  of 

that 
articipat- 
uishment . 
ee  owner" 
the  unit 


Belco_Develop_ment_Cor£i,  66  IBLA  134  (Aug.  10,  1982) 


A  denial  of  approval  of  assignments  of  geothermal 
leases  will  be  set  aside  and  the  cases  remanded  to  BLR 
for  reevaluation  and  recalculation  of  the  acreage 
chargeable  to  the  parties  involved  when  it  is  not 
clear  from  the  record  whether  appellants  have  properly 
been  charged  with  their  proportionate  share  of  acreage 
of  leases  to  be  held  in  common  as  per  the  regulations 
in  43  CFR  3201,  and  whether  this  acreage  exceeds  the 
maximum  allowable  acreage  of  20,480  acres  for  any  one 
lessee  when  considered  in  conjunction  with  their  charge- 
able acreage  in  other  outstanding  leases. 

Caroline_Hunt  JTrust  Estate)  et  i  alt (On  Reconsideration) , 

70  liLA~65~lJan.  Io7~1983) 


G EOT HERHAL_L EASES 
(See_also  Hearings,  Mineral  Leasing  Act--if  included 
in  this  Index.) 

GENERALLY 

Secretary  of  Interior  has  authority  under  Geo- 
thermal Steam  Act,  30  U.S.C.  ««  1002-1003  (1976),  and 
implementing  regulations,  43  CFR  3220.6(c),  to  reject 
bids  submitted  at  competitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dollar 
amount. 


APPLICATION 

Generally 

Under  the  applicable  regulations,  43  CFR  3203.2(a) 
and  3210.2-1  (c),  if  a  section  contains  less  than  640 
unappropriated  acres  of  available  land,  a  geothermal 
resources  lease  application  must,  as  a  general  rule, 
include  all  available  lands  in  one  or  more  adjoining 
sections  until  at  least  640  unappropriated  acres  are 
accumulated  in  order  to  meet  the  requirements  of  43  CFR 
3210.2-1  (c),  and  to  insure  that  BLM  will  be  able  to 
issue  a  lease  of  no  less  than  640  acres. 


Where  the  high  bidder  for  a  geothermal  lease 
presents  data  on  appeal  showing  that  a  fundamental 
assumption  made  in  Geological  Survey's  evaluation  of 
the  parcel  is  incorrect  and  that  its  bid  therefore  is 
not  spurious  or  unreasonable,  and  where  Geological 
Survey  fails  to  defend  its  evaluation,  a  decision 
rejecting  the  high  bid  must  be  reversed. 

Ciiif or nia_Enerai_Coi,  63  IBLA  159  (Apr.  6,  1982) 


Hassie  Hunt  Exploration  Co..  46  IBLA  161  (Har.  21, 
1980) 


Under  the  applicable  regulation  43  CFR  3203.2(b), 
a  geothermal  resources  lease  application  for  less  than 
640  acres  is  properly  rejected  where  the  applicant 
intends  to  use  the  land  for  electrical  generation. 

°££idental_GeotherBalx_Inci,  62  IBLA  22  (Feb.  24, 
1982) 
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GEOTHERMAL_L EASES — Continued 

APPLICATIONS--Continued 

Generally — Continued 

A  geothermal  lease  application  is  properly 
rejected  where  the  applicant  snbnits  a  proposed  plan  of 
operations  which  includes  the  building  of  hones  and  the 
developnent  of  mining  clains  on  the  geotheraal  lease 
site,  if  a  lease  is  issued. 

Georae_M._W i lKi nson ,  70  IBLA  1  (Jan.  6,  1983) 


Where  lands  in  issue  fornerly  were  included 
in  a  now  terminated  geotheraal  resources  lease,  and 
no  listing  of  units  for  re-leasing  had  been  Bade  as  of 
the  time  appellant  filed  a  noncompetitive  geotheraal 
resources  lease  application,  BLH  properly  rejected  the 
application  in  accordance  with  43  CFR  3210.1. 

C.  Donald  Adaas,  Dorothy  M. Adams,  71  IBLA  371 

(Bar.  2b,  1983) 


GEOTHEH«AL_LJASES — Continued 

APPLICATIONS — Continued 

Descr i£tion--Cont inued 

Normally,  a  noncompetitive  geothermal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  ty 
regulation,  13  CFR  3210.2-l(c),  is  properly  rejected 
as  to  such  sections.   However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  ELB 
leasing  plat,  but  iaaediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  omissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deeaed  acceptable  in  the  peculiar  circumstances  of  that 
particular  case. 

Caithness  Corp..  72  IBLA  350  (Apr.  29,  1983) 


CANCELLATION 


Amendments 

The  Bureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a  description  of  land  sought  under 
a  geothermal  lease  application.   An  amendment  of  the 
land  description  in  a  noncoapetitive  geotheraal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A  noncoapetitive  geotheraal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  required  by  regula- 
tion, U3  CFR  3210.2-1  (c),  is  properly  rejected  as  to 
such  section. 

£i^Se_Bi_JSaiz»  1»7  IBL*  1  (»pr-  10,  1980) 


BLH  may  properly  hold  for  cancellation  a  competi- 
tive geotheraal  resources  lease,  issued  pursuant  to 
sec.  3  of  the  Geotheraal  Steam  Act  of  1970,  30  U.S.C. 
$  1002  (1982),  for  failure  to  engage  in  exploration 
operations  aeeting  minimum  per  acre  expenditure 
requirements  or  to  pay  an  additional  rental  after  the 
fifth  year  of  the  priaary  lease  tern,  in  accordance 
with  43  CFR  3203.5.   The  lessee  must  pay  the  increased 
rental  in  arrears  and  will  have  30  days  following 
receipt  of  notice  of  cancellation  either  to  correct  the 
violation  or,  if  the  lessee  elects  to  engage  in 
exploration  operations  and  is  unable  to  meet  the 
expenditure  requirements  within  30  days,  to  commence 
such  operations  in  good  faith  within  that  time  period 
and  thereafter  to  proceed  diligently  to  meet  such 
requirements,  or  nay  elect  to  continue  payment  of  the 
rental  at  the  increased  rate. 

£QA0J2_Je  x  as_  J  X£lor  a  t  ion_Coi ,    81    IBLA    153     (Bay    31,    1981) 

91    I.D.    238 


Normally,  a  noncoapetitive  geotheraal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  by 
regulation,  43  CFR  3210.2-l(c),  is  properly  rejected 
as  to  such  sections.   However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  BLB 
leasing  plat,  but  inaediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  omissions 
by  filing  "coapanion"  applications  which,  when  coa- 
bined  with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  of  that 
particular  case. 

Ca i t h nessjorij.  ,  72  IBLA  350  (Apr.  29,  1983) 


Descr  ip_tion 

The  Bureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a  description  of  land  sought  under 
a  geothermal  lease  application.   An  amendment  of  the 
land  description  in  a  noncompetitive  geothermal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A  noncompetitive  geotheraal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  required  by  regula- 
tion, 43  CFR  3210.2-1  (c),  is  properly  rejected  as  to 
such  section. 

2iiI>e_Bi_Katz,  47  IBLA  1  (Apr.  10,  1980) 


Where  BLM  has  denied  a  protest  of  the  proposed 
issuance  of  coapetitive  geotheraal  resources  leases 
pursuant  to  sec.  4  of  the  Geotheraal  Steam  Act  of  1970, 
30  U.S.C.  «  1003  (1982),  the  effect  of  the  decision  is 
stayed  during  the  time  the  protestant  may  file  an 
appeal  and  while  the  appeal  is  pending,  and  issuance  of 
the  leases  during  that  time  will  be  considered  subject 
to  cancellation  by  the  Board. 

Where  BLM  has  issued  competitive  geotheraal 
resources  leases  to  a  corporation  pursuant  to  sec.  4 
of  the  Geotheraal  Steam  Act  of  1970,  30  U.S.C.  «  1003 
(1982),  with  notice  of  a  private  dispute  regarding  the 
authority  of  an  officer  of  the  corporation  to  act  on 
behalf  of  the  corporation  in  submitting  the  lease  bids, 
the  Board  will  not  direct  cancellation  of  the  leases, 
but  ELB  may  not  approve  any  assignments  of  the  leases, 
or  drilling  permits  on  the  leases  until  the  dispute 
between  the  parties  is  resolved  through  agreement  or 
litigation. 

Lawrenc.e.-Hi.-Ile.r.c.h.a.nt.r  81  IBLA  360  (June  27,  1984) 


CCBPETITIVE  LEASES 

Secretary  of  Interior  has  authority  under  Geo- 
theraal Steam  Act,  30  U.S.C.  i«  1002-1003  (1976),  and 
implementing  regulations,  43  CFR  3220.6  (c) ,  to  reject 
bids  submitted  at  coapetitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dollar 
amount. 

Where  the  high  bidder  for  a  geothermal  lease 
presents  data  on  appeal  showing  that  a  fundamental 
assumption  made  in  Geological  Survey's  evaluation  of 
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GEOTHERMAL  LEA5ES--Cont inued 


GJOTHEHHJI  LEASES — Continued 


COMPETITIVE  LEASES--Continued 


COMPETITIVE  LEASES — Continued 


the  parcel  is  incorrect  and  that  its  bid  therefore  is 
not  spurious  or  unreasonable,  and  where  Geological 
Survey  fails  to  defend  its  evaluation,  a  decision 
rejecting  the  high  bid  must  be  reversed. 

£alifornia_Enerai_Co.,  63  IBLA  159  (Apr.  6,  1982) 


The  Secretary  of  the  Interior  has  authority  under 
Geothermal  Steam  Act,  30  U.S.C.  »,  1002-1003  (1976), 
and  Departmental  regulation,  13  CFR  3220.6(c),  to 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a  rational  basis  for 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 

On  appeal  from  a  BLH  decision  rejecting  an 
offeror's  competitive  bid  for  a  geothermal  lease  on 
the  basis  of  Geological  Survey's  valuation  of  the 
tract  sought  to  be  leased,  the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.   In  the  absence  of 
such  a  showing,  BLH  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

§]>aw_Resourcesi_Inc=.,  66  IBLA  57  (July  29,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
geothermal  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  highest  bid 
was  inadequate.   Where  a  competitive  lease  bid  is  not 
clearly  spurious  or  unreasonable  on  its  face  and  the 
record  fails  to  disclose  a  rational  basis  for  the  con- 
clusion that  the  bid  is  inadequate,  the  decision  must 
be  set  aside  and  remanded  for  compilation  of  a  more 
complete  record  and  read  judication  of  the  acceptability 
of  the  bid. 

Aminoil_USAi_Inc.,  70  IBLA  5  (Jan.  6,  1983) 


Where  ELH  has  denied  a  protest  of  the  proposed 
issuance  of  competitive  geothermal  resources  leases 
pursuant  to  sec.  1  of  the  Geothermal  Steam  Act  of  1970, 
30  U.S.C.  «  1003  (1982),  the  effect  of  the  decision  is 
stayed  during  the  time  the  protestant  may  file  an 
appeal  and  while  the  appeal  is  pending,  and  issuance  of 
the  leases  during  that  time  will  be  considered  subject 
to  cancellation  by  the  Board. 

Where  EIH  has  issued  competitive  geothermal 
resources  leases  to  a  corporation  pursuant  to  sec.  u 
of  the  Geothermal  Steam  Act  of  1970,  30  U.S.C.  «  1003 
(1982),  with  notice  of  a  private  dispute  regarding  the 
authority  of  an  officer  of  the  corporation  to  act  on 
behalf  of  the  corporation  in  submitting  the  lease  bids, 
the  Board  will  not  direct  cancellation  of  the  leases, 
but  BLH  may  not  approve  any  assignments  of  the  leases, 
or  drilling  permits  on  the  leases  until  the  dispute 
between  the  parties  is  resolved  through  agreement  or 
litigation. 

Lawrence  H.  Herchapt.  81  IBLA  360  (June  27,  1981) 


CONSENT  CF  AGENCY 

The  directives  of  30  U.S.C.  ,  1011(b)  (1976)  and 
13  CFR  3201.1-3  are  mandatory  and  unless  the  Forest 
Service  gives  its  consent  to  the  geothermal  leasing  of 
the  national  forest  lands  in  dispute,  the  Department  of 
the  Interior  may  not  issue  leases  on  those  lands. 

Ei_Bi_Tgwnei_Jr.,  67  IBLA  187  (Sept.  22,  1982) 


Where  pursuant  to  regulation  13  CFR  3201.1-3  the 
U.S.  Forest  Service,  the  agency  managing  the  surface 
lands,  refuses  to  consent  to  leasing  for  geothermal 
exploration,  the  Department  may  not  issue  a  lease. 

fEancana_Resources.I._Inci,  75  IBLA  125  (Aug.  15,  1983) 


BLH  may  properly  hold  for  cancellation  a  competi- 
tive geothermal  resources  lease,  issued  pursuant  to 
sec.    3  of  the  Geothermal  Steam  Act  of  1970,  30  U.S.C. 
«  1002  (1982) ,  for  failure  to  engage  in  exploration 
operations  meeting  minimum  per  acre  expenditure 
requirements  or  to  pay  an  additional  rental  after  the 
fifth  year  of  the  primary  lease  term,  in  accordance 
with  13  CFR  3203.5.   The  lessee  must  pay  the  increased 
rental  in  arrears  and  will  have  30  days  following 
receipt  of  notice  of  cancellation  either  to  correct  the 
violation  or,  if  the  lessee  elects  to  engage  in 
exploration  operations  and  is  unable  to  meet  the 
expenditure  requirements  within  30  days,  to  commence 
such  operations  in  good  faith  within  that  time  period 
and  thereafter  to  proceed  diligently  to  meet  such 
requirements,  or  may  elect  to  continue  payment  of  the 
rental  at  the  increased  rate. 

Uni°!l_IS£as_Ex£lor. at ioilCo.  ,  81  IBLA  153  (May  31,  1981) 

91  I.E.  238 


The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a  sale 
of  competitive  geothermal  leases.   Where  a  decision  to 
reject  a  bid  has  been  made  in  a  careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the 
decision  will  not  be  reversed,  even  though  the  deter- 
mination may  be  subject  to  reasonable  differences  of 
opinion,  where  an  appellant  fails  to  meet  its  affirma- 
tive obligation  to  establish  that  its  bid  is  a  reason- 
able reflection  of  fair  market  value. 


DESCRIPTION  OF  LAND 

The  Bureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a  description  of  land  sought  under 
a  geothermal  lease  application.   An  amendment  of  the 
land  description  in  a  noncompetitive  geothermal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A  noncompetitive  geothermal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  required  by  regula- 
tion, 13  CFR  3210.2-1  (c),  is  properly  rejected  as  to 
such  section. 

£iane_B._Kat2,  17  IBLA  1  (Apr.  10,  1980) 


Normally,  a  noncompetitive  geothermal  lease 
application  which  fails  to  include  all  available  lands 
within  surveyed  or  protracted  sections,  as  required  by 
regulation,  13  CFR  3210.2-l(c),  is  properly  rejected 
as  to  such  sections.   However,  where  an  applicant  files 
for  all  the  lands  shown  to  be  available  on  the  ELK 
leasing  plat,  but  immediately  thereafter  discovers  and 
proves  the  plat  to  be  in  error  because  other  lands  are 
available  in  those  sections,  and  covers  the  omissions 
by  filing  "companion"  applications  which,  when  com- 
bined with  the  originals  encompass  all  the  lands 
actually  available,  the  "combined"  applications  will  be 
deemed  acceptable  in  the  peculiar  circumstances  of  that 
particular  case. 


*Si!!2ii_USA_I._Inci,  81  IBLA  231  (June  6,  1981) 


Caithness  Corp. ,  72  IBLA  350  (Apr.  29,  1983) 
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GEOTHERMAL  LEASES--Cont inued 


GEOTHERMAL  LEASES — Continued 


DISCBETION  TO  LEASE 

Under  the  applicable  regulations,  4  3  CFR  3203.2(a) 
and  3210.2-1 (c) ,  if  a  section  contains  less  than  640 
unappropriated  acres  of  available  land,  a  geothermal 
resources  lease  application  Bust,  as  a  general  rule, 
include  all  available  lands  in  one  or  lore  adjoining 
sections  until  at  least  640  unappropriated  acres  are 
accumulated  in  order  to  meet  the  requirements  of  43  CFR 
3210.2-l(c),  and  to  insure  that  BLM  will  be  able  to 
issue  a  lease  of  no  less  than  640  acres. 


DISCRETION  TO  LEASE — Continued 

those  values  are  present.   Geothernal  lease  applications 
should  not  be  rejected  because  of  the  asserted  presence 
of  environmental  or  other  values,  without  prior  consid- 
eration being  given  to  the  feasibility  of  stipulations 
to  protect  such  values. 

itlantic_Bichf ield_Co_..  63  IBLA  263  (Apr.  19,  1982) 


Hassie  Hunt  Exploration  Co.,  46  IBLA  161  (Mar.  21, 
1980) 


Where  the  Bureau  of  Land  Management  rejects  an 
application  to  lease  for  geothermal  resources  solely  on 
the  objection  of  the  commanding  officer,  Fallon  Naval 
Air  Station,  and  where  Bureau  officials  did  not  make  an 
independent  determination  whether  leasing  the  lands  is 
in  the  public  interest,  the  rejection  is  not  a  proper 
exercise  of  discretion. 

°c£id.enta_l_Geothermali_Inc_r,  48  IBLA  400  (July  11, 
1980) 


Decisions  by  BLtl  to  require  acceptance  of  special 
stipulations  prior  to  leasing  certain  lands  for  geo- 
thermal resources  will  be  upheld  when  the  record  shows 
that  the  decisions  reflect  a  reasoned  analysis  of  the 
factors  involved  based  upon  considerations  of  public 
interest,  and  no  sufficient  reason  to  disturb  the 
decisions  is  shown.   Where  Geological  Survey  has 
reported  that  lands  sought  are  valuable  for  geothermal 
resources  and  Congress  recently  passed  legislation  in 
support  of  the  development  of  geothermal  resources, 
decisions  requiring  no  surface  occupancy  stipulations 
will  be  set  aside  and  the  cases  remanded  for  consider- 
ation of  the  feasibility  of  the  leases  issuing  with 
less  onerous  stipulations. 

Earth  Power  Corp.,  Thermal  Besources,  Inc.,  55  IBLA 
249  "(June  22,  1981)  "  88  I.D.  609 


Under  the  applicable  regulation  43  CFR  3203.2(b), 
a  geothermal  resources  lease  application  for  less  than 
640  acres  is  properly  rejected  where  the  applicant 
intends  to  use  the  land  for  electrical  generation. 


Occiden tal_Geot heraa li_Inc . 
1982) 


62  IBLA  22  (Feb.  24, 


Secretary  of  Interior  has  authority  under  Geo- 
thermal Steam  Act,  30  U.S.C.  «»  1002-1003  (1976) ,  and 
implementing  regulations,  43  CFB  3220.6(c),  to  reject 
bids  submitted  at  competitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dollar 
amount. 

California  Energy  Co..  63  IBLA  159  (Apr.  6,  1982) 


The  decision  whether  or  not  to  issue  a  particular 
geothermal  lease  is  within  the  discretion  of  the  Secre- 
tary of  the  Interior.   A  decision  by  the  Bureau  of  Land 
Management  that  a  lease  should  not  be  issued  for  cer- 
tain lands  will  generally  be  upheld  when  the  record 
shows  the  decision  to  be  the  result  of  a  reasoned  analy- 
sis of  the  environmental  and  public  interest  factors 
involved.   The  burden  is  on  the  applicant  to  show  that 
the  land  would  not  be  adversely  affected  as  BLM  indicated 
in  rejecting  the  application. 

The  Bureau  of  Land  Management  has  authority  to 
require  the  execution  of  special  stipulations  to  protect 
environmental  and  other  land  use  values  for  lands  where 


The  Secretary  of  the  Interior  has  authority  under 
Geothermal  Steam  Act,  30  U.S.C.  t$  1002-1003  (1976), 
and  Departmental  regulation,  43  CFR  3220.6(c),  to 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a  rational  basis  for 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 

On  appeal  from  a  BLM  decision  rejecting  an 
offeror's  competitive  bid  for  a  geothermal  lease  on 
the  basis  of  Geological  Survey's  valuation  of  the 
tract  sought  to  be  leased,  the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.   In  the  absence  of 
such  a  showing,  BLM  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

Shaw  Resources,  Inc.,  66  IBLA  57  (July  29,  1982) 


Where  lands  in  issue  formerly  were  included 
in  a  now  terminated  geothermal  resources  lease,  and 
no  listing  of  units  for  re-leasing  had  been  made  as  of 
the  time  appellant  filed  a  noncompetitive  geothermal 
resources  lease  application,  BLM  properly  rejected  the 
application  in  accordance  with  43  CFB  3210.1. 

Ci_Eonald_Adamsi_Dorgthi_Mi_Adams,  71  IBLA  371 
(Har.~28,  1983) 


ENVIRONMENTAL  PROTECTION 

Generally 

The  decision  whether  or  not  to  issue  a  particular 
geothermal  lease  is  within  the  discretion  of  the  Secre- 
tary of  the  Interior.   A  decision  by  the  Eureau  of  Land 
Management  that  a  lease  should  not  be  issued  for  cer- 
tain lands  will  generally  be  upheld  when  the  record 
shows  the  decision  to  be  the  result  of  a  reasoned  analy- 
sis of  the  environmental  and  public  interest  factors 
involved.   The  burden  is  on  the  applicant  tc  show  that 
the  land  would  not  be  adversely  affected  as  BLM  indicated 
in  rejecting  the  application. 

The  Bureau  of  Land  Management  has  authority  to 
require  the  execution  of  special  stipulations  to  protect 
environmental  and  other  land  use  values  for  lands  where 
those  values  are  present.   Geothermal  lease  applications 
should  not  be  rejected  because  of  the  asserted  presence 
of  environmental  or  other  values,  without  prior  consid- 
eration being  given  to  the  feasibility  of  stipulations 
to  protect  such  values. 

iiianii£_Bichfield_Co.,  63  IBLA  263  (Apr.  19,  1982) 


Where  BLM  adopted  a  staged  leasing  approach  to 
environmental  review  for  a  geothermal  lease  sale  in  the 
Mono-Long  Valley  Known  Geothermal  Besources  Area,  but 
the  record  contains  ambiguities  and  inconsistencies 
concerning  the  exploration  and  development  rights  to  be 
granted  and  the  limitations  to  be  placed  on  leases  to 
be  issued  in  that  area  and  the  notice  of  lease  sale  did 
not  contain  a  "conditional  stipulation,"  the  decision 
dismissing  a  protest  to  the  sale  will  be  set  aside  and 


GEOTHERBAL  LEASES — Continued 

ENVIRONMENTAL  PROTECT ION- -Con t inued 

Generallj--Continued 

the  case  remanded  to  allow  BLB  to  clarify  its  intent 
concerning  the  proposed  leasing. 

Sierra  Club.  The  Bono  Lake  Committee,  79  IBLA  240 
(Bar.  I,  1984) 


Where  BLB  has  adopted  staged  leasing  by  notifying 
potential  geothermal  lessees  that  all  postlease  plans 
for  exploration  and  development  are  subject  to  site- 
specific  environmental  review  and  that  development 
might  be  limited  or  denied  if  such  reviews  were  to 
disclose  that  unacceptable  impacts  on  other  land  uses 
or  resources  would  result,  it  is  not  necessary  to  pre- 
pare an  environmental  impact  statement  prior  to 
leasing. 

Sierra  Club,  The  Bono  Lake  Committee [On  Reconsidera- 

tionj.,  84  IBLA~175~(Dec.  19,  1984) 


KNOWN  GEOTHERBAL  RESOURCES  AREA 

An  application  for  a  noncompetitive  geothernal 
lease  must  be  rejected  if  the  land  is  found  to  be 
within  a  Known  Geological  Resource  Area  (KGRA)  at 
anytime  prior  to  issuance  of  a  lease,  and  no  evidence 
has  been  offered  to  show  the  KGRA  designation  to  be  in 


fll£liJ!_ti_5£Sai!Si «  50  IBLA  "  (Sept.  5,  1980) 


An  application  for  a  noncompetitive  geothernal 
resources  lease  must  be  rejected  if  the  land  sought 
is  within  a  known  geothermal  resources  area  and  no 
evidence  has  been  presented  that  the  KGRA  determination 
was  in  error. 


GEOTHERBAL  LEASES — Continued 


LANDS  SUBJECT  TO 


Congress,  with  the  passage  of  the  Geotheraal 
Steam  Act,  30  U.S.C.  «  1001  et  seg. ,  intended  that 
geothermal  leases  be  deemed  as  within  the  mineral 
leasing  exception  of  sec.  1(d) (3)  of  the  Wilderness 
Act  of  1964,  16  U.S.C.  «  1133(d)(3).   Designated 
wilderness  are  open  to  geothermal  leasing  to  the  same 
extent  they  would  have  been  at  the  date  of  their 
creation.   Such  leases  are  subject  to  the  provisions 
of  sec.  a  (d)(3)  of  the  Wilderness  Act. 

Geothernal  Leasing  in  Designated  Wilderness  Areas. 
B-36937  (June  IlT  1981)  "  88  I.D.  813 


A  reservation  of  "all  minerals"  in  a  patent  of 
public  lands  pursuant  to  sec.  8  of  the  Taylor  Grazing 
Act  of  June  28,  1934,  as  amended,  43  U.S.C. A.  «  315g 
(repealed  1976),  reserves  to  the  United  States  geother- 
mal resources  underlying  the  patented  lands.   The 
reserved  geothermal  resources  are  subject  to  leasing 
only  under  the  Geothermal  Steam  Act,  30  U.S.C.  54  1001- 
1025  (1976). 

Rene wable_ E neraix_I nc . ,  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


where  lands  in  issue  formerly  were  included 
in  a  now  terminated  geothermal  resources  lease,  and 
no  listing  of  units  for  re-leasing  had  been  made  as  of 
the  time  appellant  filed  a  noncompetitive  geothermal 
resources  lease  application,  BLB  properly  rejected  the 
application  in  accordance  with  43  CFH  3210.1. 

Ci_Donald_AdamsJt_DoroU;i_Hi_Adans,  71  IELA  371 
"(Bar.  28,  1983) 


MONCOBPETITIVE  LEASES 


Sanewa ble_Ener 31i_I nc^ ,  67  IBLA  304  (Sept. 


30,  1982) 
89  I.D.  496 


BLB  must  reject  noncompetitive  geothermal 
resources  lease  applications  where  the  land  sought  is 
determined  to  be  within  a  known  geothermal  resources 
area  at  any  time  prior  to  the  issuance  of  a  lease. 
Applicants  have  presented  unsubstantiated  allegations 
that  BLB  discriminated  against  the  applicants  by 
improperly  delaying  the  processing  of  their  applica- 
tions until  the  determination  was  made  but  have  not 
rebutted  the  determination,  which  was  based  on  the 
convergence  of  geologic,  geophysical,  and  exploration 
well  data,  by  a  preponderance  of  the  evidence. 


Quadra  Geothernal,  Inc., 
1984™ 


_et_al...  82  IBLA  188  (Aug.  16, 


An  application  for  a  noncompetitive  geothernal 
lease  must  be  rejected  if  the  land  is  found  to  be 
within  a  Known  Geological  Resource  Area  (KGRA)  at 
anytime  prior  to  issuance  of  a  lease,  and  no  evidence 
has  been  offered  to  show  the  KGRA  designation  to  te  in 
error . 

Iaiii£_ii_HcGa hei ,  50  IBLA  4  (Sept.  5,  1980) 


An  application  for  a  noncompetitive  geothermal 
resources  lease  nust  te  rejected  if  the  land  sought 
is  within  a  known  geothernal  resources  area  and  no 
evidence  has  been  presented  that  the  KGRA  determination 
was  in  error. 

MS§i§feIS_Ji!§E3ix_Ii!£i'  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


An  application  for  a  noncompetitive  geothernal 
lease  must  be  rejected  if  the  land  is  found  to  be 
within  a  known  geological  resource  area  prior  to  lease 
issuance  where  no  evidence  has  been  offered  to  show  the 
known  geological  resource  area  designation  to  be  in 
error. 


John  H.  Anundson,  Bary  B . 
1984)  " 


_!;!i££]SI»  8  3  IBLA  34  0  (Nov.  5, 


BLB  nust  reject  nonconpetit ive  geothermal 
resources  lease  applications  where  the  land  sought  is 
determined  to  be  within  a  known  geothernal  resources 
area  at  any  time  prior  to  the  issuance  of  a  lease. 
Applicants  have  presented  unsubstantiated  allegations 
that  BLB  discriminated  against  the  applicants  by 
inproperly  delaying  the  processing  of  their  applica- 
tions until  the  determination  was  made  but  have  not 
rebutted  the  determination,  which  was  based  on  the 
convergence  of  geologic,  geophysical,  and  exploration 
well  data,  by  a  preponderance  of  the  evidence. 


Quadra  Geothermal,  Inc.,  et  al. , 
1984f 


82  IBLA  188  (Aug.  16, 
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GJOTHEBHAL_LEASES — Continued 

NONCOHPETITIVE  LEASES — Continued 

in  application  for  a  noncompetitive  geotheraal 
lease  Bust  be  rejected  if  the  land  is  found  to  be 
within  a  known  geological  resource  area  prior  to  lease 
issuance  where  no  evidence  has  been  offered  to  show  the 
known  geological  resource  area  designation  to  be  in 
error. 


£EOTHERH£L_ LEASES — Continued 

REINSTATE BE NT — Continued 

late  payment  was  a  coaputer  error  and  not  the  illness 
of  the  individual  entrusted  with  Baking  the  payment. 

U.S.  Geothernal  Corp..  Earth  Power  Corp..  61  IBLA  265 
(JanT  29.  19827 


John  Hi_Anundsonx_Hari_ni_Hur£hi,  83  IBLA  340  (Nov.  5, 
198uf 


PATENTED  OB  ENTEBED  LANDS 

A  reservation  of  "all  ninerals"  in  a  patent  of 
public  lands  pursuant  to  sec.  8  of  the  Taylor  Grazing 
Act  of  June  28,  193H,  as  amended.  «3  U.S.C.A.  «  315g 
(repealed  1976) ,  reserves  to  the  United  States  geother- 
aal  resources  underlying  the  patented  lands.   The 
reserved  geotheraal  resources  are  subject  to  leasing 
only  under  the  Geotheraal  Steam  Act,  30  U.S.C.  $*  1001- 
1025  (1976). 

Benewable  Eneray^Inc.;.,  67  IBLA  30«  (Sept.  30,  1982) 

89  I.D.  U96 


REINSTATEHENT 

A  geotheraal  resource  lease  automatically  termi- 
nates by  operation  of  law  if  the  lessee  fails  to  pay 
the  annual  rental  on  or  before  the  anniversary  date, 
and  a  terainated  lease  may  only  be  reinstated  if  it 
is  shown  that  the  failure  to  pay  the  lease  rental 
tiaely  was  justifiable  or  not  due  to  a  lack  of  reason- 
able diligence.   The  standards  of  reasonable  diligence 
and  justifiable  delay  govern  reinstatement  of  oil  and 
gas  leases  as  well  as  geothernal  leases,  and  principles 
established  in  oil  and  gas  lease  reinstatement  cases 
generally  govern  cases  involving  reinstatement  of  geo- 
thermal  leases  as  well. 

Seasonable  diligence  generally  requires  mailing 
the  rental  payment  sufficiently  in  advance  of  the 
anniversary  or  due  date  to  account  for  normal  delays 
in  collection,  transmittal,  and  delivery  of  the  mail. 
Hailing  the  rental  payment  to  an  out-of-town  destin- 
ation 1  day  before  the  anniversary  date  of  the  lease 
does  not  constitute  reasonable  diligence. 

A  lack  of  diligence  may  be  justifiable  if  it 
is  demonstrated  that  at  or  near  the  anniversary  date 
there  existed  sufficiently  extenuating  circumstances 
outside  the  lessee's  control  which  affected  his  or  her 
actions  in  paying  the  rental  fee.   Neither  the  long 
term  absence  of  appellant's  secretary  in  this  case  nor 
the  inexperience  of  appellant's  other  employees  is  a 
justifiable  excuse  for  lack  of  payment  of  rental. 

iS2«S£d_Lund2r en ,  53  IBLA  149  (Har.  11,  1981) 


A  geothermal  lease,  terminated  by  operation  of  law 
for  failure  to  pay  timely  the  annual  rental,  will  not  be 
reinstated  where  the  lessee  through  simple  inadvertence 
mailed  the  rental  payment  to  the  wrong  Bureau  of  Land 
Management  office. 

Il>SISai_£esour ces.j_I nc.. ,  5«  IBLA  329  (Hay  5,  1981) 


A  late  rental  payment  may  be  "justifiable"  and 
entitle  a  geothermal  lease,  which  terminated  by  opera- 
tion of  law,  to  reinstatement  if  it  is  demonstrated 
that  at  or  near  the  anniversary  date  there  existed 
sufficiently  extenuating  circumstances  outside  the 
lessee's  control  which  affected  its  actions  in  paying 
the  rental  fee.   However,  circumstances  are  within  the 
control  of  the  lessee  where  the  proximate  cause  of  a 


RENTALS 

Where  the  holder  of  geotheraal  resource  leases 
aistakenly  pays  only  half  the  amount  of  the  full  annual 
rental  due  by  the  anniversary  date  of  the  lease,  the 
leases  autoaatically  terminate  by  operation  of  law  and 
the  cases  are  properly  closed  on  the  BLH  records. 

Hi_Hi_Hunt,  55  IBLA  1U  (Hay  26,  1981) 


STIPULATIONS 

Where  the  land  embraced  in  a  proposed  geothermal 
lease  has  been  identified  as  having  wilderness  charac- 
teristics and  is  being  reviewed  for  possible  preserva- 
tion as  wilderness  pursuant  to  sec.  603  of  the  Federal 
Land  Policy  and  Hanagement  Act  of  1976,  4  3  U.S.C. 
«  1782  (1976) ,  it  is  proper  for  the  Bureau  of  Land  Han- 
agement to  require  the  execution  of  special  wilderness 
protection  stipulations. 

Ther mal_Powe r_Co. ,  49  IBLA  169  (July  30,  1980) 


Decisions  by  BLH  to  require  acceptance  of  special 
stipulations  prior  to  leasing  certain  lands  for  geo- 
thermal resources  will  be  upheld  when  the  record  shows 
that  the  decisions  reflect  a  reasoned  analysis  of  the 
factors  involved  based  upon  considerations  of  public 
interest,  and  no  sufficient  reason  to  disturb  the 
decisions  is  shown.   Where  Geological  Survey  has 
reported  that  lands  sought  are  valuable  for  yeothermal 
resources  and  Congress  recently  passed  legislation  in 
support  of  the  development  of  geothermal  resources, 
decisions  requiring  no  surface  occupancy  stipulations 
will  be  set  aside  and  the  cases  remanded  for  consider- 
ation of  the  feasibility  of  the  leases  issuing  with 
less  onerous  stipulations. 

Earth  Power  Corp..  Thermal  Resources,  Inc.,  55  IBLA 
2K9  (June  22,  1981)""  ~  88  I.D.  609 


The  Bureau  of  Land  Hanagement  has  authority  to 
require  the  execution  of  special  stipulations  to  protect 
environmental  and  other  land  use  values  for  lands  where 
those  values  are  present.   Geothermal  lease  applications 
should  not  te  rejected  because  of  the  asserted  presence 
of  environmental  or  other  values,  without  prior  consid- 
eration being  given  to  the  feasibility  of  stipulations 
to  protect  such  values. 

*tiantic_Bichf ield_Co^,  63  IBLA  263  (Apr.  19,  1982) 


TERHINATICN 

A  geothermal  resource  lease  automatically  termi- 
nates by  operation  of  law  if  the  lessee  fails  to  pay 
the  annual  rental  on  or  before  the  anniversary  date, 
and  a  terminated  lease  aay  only  be  reinstated  if  it 
is  shown  that  the  failure  to  pay  the  lease  rental 
timely  was  justifiable  or  not  due  to  a  lack  of  reason- 
able diligence.   The  standards  of  reasonable  diligence 
and  justifiable  delay  govern  reinstatement  of  oil  and 
gas  leases  as  well  as  geothermal  leases,  and  principles 
established  in  oil  and  gas  lease  reinstatement  cases 
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generally  govern  cases  involving  reinstateaent  of  geo- 
thermal leases  as  well. 

Leonard  Lundgren.  53  IBLA  149  (Mar.  11,  1981) 


A  geothermal  lease,  terminated  by  operation  of  law 
for  failure  to  pay  timely  the  annual  rental,  will  not  be 
reinstated  where  the  lessee  through  simple  inadvertence 
■ailed  the  rental  payment  to  the  wrong  Bureau  of  Land 
Management  office. 

X£er«a!_Besour cesr_Inc . ,  54  IBLA  329  (Kay  5,  1981) 


GEOTHERHAL  BBSOURCKS — Continued 

A  corporate  applicant  for  geotheraal  leases  does 
not  lose  its  priority  as  senior  offeror  because  it  has 
been  temporarily  suspended  by  its  state  of  incorpora- 
tion for  failure  to  pay  taxes,  where  the  state  has  a 
policy  that  a  suspended  corporation  Bay  regain  full 
status,  without  penalty,  upon  payment  of  its  obliga- 
tions. 

Where  a  corporation  is  organized  under  the  laws  of 
a  state,  geotheraal  leases  aay  be  issued  to  it. 


California  Energy  Co..  Inc..  70  IBLA  221  (Jan. 
1983) 


GRAZING  AWE  GRAZING  LANDS 


2", 


Where  the  holder  of  geotheraal  resource  leases 
mistakenly  pays  only  half  the  aaount  of  the  full  annual 
rental  due  by  the  anniversary  date  of  the  lease,  the 
leases  automatically  terminate  by  operation  of  law  and 
the  cases  are  properly  closed  on  the  BLH  records. 

W._Hi_Hunt,  55  IBLA  la  (May  26,  1981) 


BLW  may  properly  hold  for  cancellation  a  competi- 
tive geotheraal  resources  lease,  issued  pursuant  to 
sec.  3  of  tae  Geotheraal  Steaa  Act  of  1970,  30  U.S.C. 
t  1002  (1982) ,  for  failure  to  engage  in  exploration 
operations  meeting  ainiaua  per  acre  expenditure 
requirements  or  to  pay  an  additional  rental  after  the 
fifth  year  of  the  primary  lease  tera,  in  accordance 
with  13  CFR  3203.5.   The  lessee  must  pay  the  increased 
rental  in  arrears  and  will  have  30  days  following 
receipt  of  notice  of  cancellation  either  to  correct  the 
violation  or,  if  the  lessee  elects  to  engage  in 
exploration  operations  and  is  unable  to  meet  the 
expenditure  requirements  within  30  days,  to  commence 
such  operations  in  good  faith  within  that  time  period 
and  thereafter  to  proceed  diligently  to  Beet  such 
requirements,  or  may  elect  to  continue  payment  of  the 
rental  at  the  increased  rate. 

2ni°l!_IgSas_Ex£loration_CgJ.,  81  IBLA  153  (Hay  31,  1984) 

91  I.D.  238 


GEOTHERHAL_RESODRCES 

Where  the  Bureau  of  Land  Management  rejects  an 
application  to  lease  for  geotheraal  resources  solely  on 
the  objection  of  the  commanding  officer,  Fallon  Naval 
Air  Station,  and  where  Bureau  officials  did  not  make  an 
independent  determination  whether  leasing  the  lands  is 
in  the  public  interest,  the  rejection  is  not  a  proper 
exercise  of  discretion. 

Occident  a l_Geot her ma li_Inci,  U8  IBLA  400  (July  11, 
1980) 


"Hineral."   Geotheraal  steaa,  as  defined  in 
sec.  2(c)  of  the  Geothermal  Steam  Act  of  1970, 
30  U.S.C.  4  1001(c),  is  not  a  "mineral"  as  the  term  is 
used  in  the  mineral  leasing  laws.   Congress  generally 
did  not  intend  the  Steam  Act  to  be  treated  as  a 
"mineral  leasing  law." 

Geothermal  Leasing  in  Designated  Wilderness  Areas. 
M-36937  (June  11,  1981)  "  88  I.D.  813 


Where  BLH  renewed  an  Alaska  grazing  lease  on  lands 
for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  ad- 
vised the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State's  application  was  resolved, 
BLH  may  cancel  the  lease  following  tentative  approval 
of  the  State  selection  application  preparatory  to 
transferring  control  over  the  lands  to  the  State,  as 
43  CFR  1*230.1  gives  it  the  authority  to  cancel  Alaska 
grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Estate,  of  C.  .Walter  .Keaster.  47  IBLA  363  (Hay  21,  1980) 


Implementation  of  the  Taylor  Grazing  Act  of  1931 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.   Protection  and  management  of  Federal  range 
lands  is  a  continuing  responsibility  and  aay  not  be 
divested  through  agreeaent  with  a  private  party.   An 
allotment  management  plan  is  not  such  a  premanently 
binding  contract  that  the  grazing  user's  refusal  to 
agree  to  changes  precludes  BLH  from  modifying  or  vacat- 
ing the  plan  upon  a  finding,  rationally  based,  that 
the  plan  is  inconsistent  with  BLH  objectives  and  good 
range  management. 

A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  aay  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bert  N.  Smith.  Paul  Smith  v.  Bureau  of  Land  Hanaqe- 
ment,  48  IBLA  385  (July'll,  1980) 


A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Hanaqement  v.  Wagon  Wheel  Ranch,  Inc.. 
62  IBLA  55  (Feb.  25,  1982) 

Ruskin  Lines.  Jr.  v.  Bureau  of  Land  Management. 
76  IBLA  170  (Sept.  30,  1983) 
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GRAZING  LEASES — Continued 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  dismiss- 
ing an  appeal  froi  the  BLH  District  Manager's  rejection 
of  appellant's  grazing  application,  and  appellant  has 
made  no  shoving  that  the  decision  is  in  error,  the 
decision  may  be  adopted  by  the  Board  of  Land  Appeals 
and  affirmed. 

John_Es£il,  65  IBLA  231  (July  9,  1982) 


APPLICATIONS — Continued 

where  two  conflicting  applicants  for  a  grazing 
lease  are  preference  right  applicants,  and  neither  is 
the  holder  of  an  expiring  lease,  a  decision  awarding  a 
grazing  lease  to  one  applicant  and  rejecting  a  con- 
flicting application,  rendered  in  accordance  with  the 
governing  regulatory  standard  (U3  CFR  1*110.5),  will  not 
be  overturned  in  the  absence  of  convincing  reasons  that 
the  award  is  not  warranted. 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  <*3  CFR  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement.  Implementation  of  the  Taylor  Grazing  Act  of 
193<l  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.   A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 


The  Corporation  of  the  Great  Southwest.  69  IBLA  333 
(Dec.  28,  1982) 


A  decision  by  an  Administrative  Law  Judge  setting 
aside  a  BLH  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a  temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLH  may  consider  whether  the  applicant 
is  entitled  to  a  grazing  permit  for  the  additional 
forage  within  a  particular  allotment  in  accordance  with 
43  CFR  U110. 3-1  and  4110.5. 

Bay  Pershall  v.  Bureau  of  Land  Management,  80  IBLA  168 
(Apr?  13,  1984) 


Ruskin  Lines.  Jr . _v 
109  (Aug.  10,  1982) 


iureau  of  Land  Hanaqement,  66  IBLA 


ASSIGNMENT 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  affiri 
ing  the  BLH  District  Manager's  decision  requiring 
appellant  to  maintain  a  drift  fence  on  public  land 
within  his  grazing  area,  and  appellant  has  made  no 
showing  that  the  decision  is  in  error,  the  decision 
will  be  affirmed. 

J°]>l!_Ji_£as£2 •    66  IBL*  332  (Aug.  26,  1982) 


Where  there  is  a  private  dispute  involving  the 
validity  or  effect  of  a  grazing  lease  assignment,  it  is 
improper  for  the  Bureau  of  Land  Management  to  take 
action  on  a  request  for  assignment  approval  until  final 
resolution  of  the  private  dispute  and  receipt  of  notice 
of  the  result  of  the  final  determination. 

Charles  H. Cornan  et  al.  (Appellants).  Robert  L.  Meyer, 

Roger_HT_Ramsei_iA££elleesi,  79  IBLA  209  (Feb.~28,  1984) 


Implementation  of  the  Taylor  Grazing  Act  of  193a, 
£§  §S£2^S5»  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  U100. 

Clide_L. Doriusx_Doualas_Li_Bown v.  Bureau  of  Land 

3^B!iie™§n!«  83  IBL*  29  (Sept.  24,  1984) 


2£*ZING_LEASES 
(See_also  Taylor  Grazing  Act--if  included  in  this 
Index. ) 

APPLICATIONS 

Where  an  applicant  for  a  grazing  lease  has  commit- 
ted repeated,  willful  trespasses  on  the  public  lands 
resulting  in  the  cancellation  of  the  applicant's  graz- 
ing preference,  the  area  manager  may  properly  reject  an 
application  to  lease  on  the  basis  that  it  would  not  be 
in  the  best  interest  of  proper  range  management  to 
issue  a  lease  to  the  applicant  in  preference  over  other 
qualified  applicants  for  the  same  land. 

JSES§_3i_Stoos,  57  IBLA  394  (Sept.  10,  1981) 


CANCELLATION  OR  RED0CTION 

Where  BLH  renewed  an  Alaska  grazing  lease  on  lands 
for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  ad- 
vised the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State's  application  was  resolved, 
BLH  may  cancel  the  lease  following  tentative  approval 
of  the  State  selection  application  preparatory  to 
transferring  control  over  the  lands  to  the  State,  as 
43  CFR  4230.1  gives  it  the  authority  to  cancel  Alaska 
grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Estate  of  C.  Walter  Keaster.  47  IBLA  363  (Hay  21,  1980) 


PREFERENCE  FIGHT  APPLICANTS 

Where  an  applicant  for  a  grazing  lease  has  commit- 
ted repeated,  willful  trespasses  on  the  public  lands 
resulting  in  the  cancellation  of  the  applicant's  graz- 
ing preference,  the  area  manager  may  properly  reject  an 
application  to  lease  on  the  basis  that  it  would  not  be 
in  the  best  interest  of  proper  range  management  tc 
issue  a  lease  to  the  applicant  in  preference  over  other 
qualified  applicants  for  the  same  land. 

Ja»es_B._Stogs,  57  IELA  394  (Sept.  10,  1981) 
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GBAZING^LEASES — continued 

PHEFEBENCE  BIGHT  APPLICA8TS--Continued 

Where  two  preference  right  applicants  file  con- 
flicting applications  for  a  grazing  lease,  sec.  402(c) 
of  the  Federal  Land  Policy  and  Management  Act,  U3  D.S.C. 
4  1752(c)  (1976),  mandates  issuance  of  the  new  lease  to 
the  holder  of  the  expiring  lease  provided  that  the 
holder  of  the  expiring  lease  maintains  his  or  her  pre- 
ference right  qualifications  and  is  otherwise  in  con- 
formance with  the  applicable  rules  and  regulations. 
However,  where  4  3  O.S.C.  *  1752(c)   (1976)  is  not 
applicable,  allocation  of  grazing  privileges  pursuant 
to  13  CFR  alio. 5  is  proper. 

Bureau  of  Land  Management  v.  Alfredo  B.  Baez,  67  IBLA 
89  (Sept.  13,  1982) 


Where  two  conflicting  applicants  for  a  grazing 
lease  are  preference  right  applicants,  and  neither  is 
the  holder  of  an  expiring  lease,  a  decision  awarding  a 
grazing  lease  to  one  applicant  and  rejecting  a  con- 
flicting application,  rendered  in  accordance  with  the 
governing  regulatory  standard  (13  CFR  4110.5) ,  will  not 
be  overturned  in  the  absence  of  convincing  reasons  that 
the  award  is  not  warranted. 

The  Corporation, of  the  Great  Southwest,  69  IBLA  333 
(DecT  28,  1982)"" 


A  decision  by  an  Administrative  Law  Judge  setting 
aside  a  BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a  temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a  grazing  permit  for  the  additional 
forage  within  a  particular  allotment  in  accordance  with 
U3  CFR  4110.3-1  and  4110.5. 

Raj  Pershall_vi_Bureau_of  Land  Management,  80  IBLA  168 
(Apr.~n,  1984) 


Where  two  preference  right  applicants  file  con- 
flicting applications  for  a  grazing  lease,  sec.  402 (c) 
of  the  Federal  Land  Policy  and  Management  Act,  43  O.S.C. 
i    1752 (c)  (1976)  ,  mandates  issuance  of  the  new  lease  to 
the  holder  of  the  expiring  lease  provided  that  the 
holder  of  the  expiring  lease  maintains  his  or  her  pre- 
ference right  qualifications  and  is  otherwise  in  con- 
formance with  the  applicable  rules  and  regulations. 
However,  where  43  U.S.C.  4  1752(c)   (1976)  is  not 
applicable,  allocation  of  grazing  privileges  pursuant 
to  43  CFR  4110.5  is  proper. 

Bureau_gf _Land_Banag_emen_t_Vj_Alf redo_R.._Maez,  67  IBLA 
89  (Sept.  13,  1982) 


GRAZING  PERMITS  A HP  LICENSES — Continued 

GENERALLY — Continued 

agree  to  changes  precludes  BLH  from  modifying  or  vacat- 
ing the  plan  upon  a  finding,  rationally  based,  that 
the  plan  is  inconsistent  with  BLM  objectives  and  good 
range  management. 

A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bert  H.  Smith.  Paul  Smith  v.  Bureau  of  Land  Manage; 
mentT  48~IBLA  385  (July  11,  1980) 


Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.   Where  under  43  CFR  4l20.2-4(d)  BLH  has  dis- 
cretionary authority  to  require  ear-tagging  to  cootrol 
unauthorized  grazing  use  or  to  promote  the  orderly 
administration  of  public  lands,  a  refusal  to  issue  ear 
tags  reasonably  related  to  the  protection  of  public 
lands  will  be  sustained. 

Kenneth  H.  and  Doris  N.  Earp.  50  IBLA  235  (Sept.  30, 
1980) 


In  ascertaining  the  reasonableness  of  a  rental 
rate  increase  for  grazing  lands  permitted  under  author- 
ity of  25  CFR  Part  151,  it  was  error  for  the  Adminis- 
trative Law  Judge  to  conclude  that  "fair  annual  return" 
to  which  Indian  landowners  are  entitled  under  the  regu- 
lations is  "something  different  and  less  than  fair 
market  value." 

The  independent  market  survey  utilized  by  the 
Bureau  of  Indian  Affairs  in  justifying  an  increase  in 
grazing  rental  rates  on  the  Fort  Berthold  Reservation 
cannot  be  regarded  as  invalid  on  grounds  that  off- 
reservation  transactions  were  included  in  the  survey. 

In  reviewing  action  of  the  Bureau  of  Indian 
Affairs  in  raising  grazing  rental  rates,  the  Eoard  of 
Indian  Appeals  should  overturn  the  action  only  if  it  is 
found  to  be  unreasonable.   As  long  as  the  Bureau's 
action  is  supported  in  law  and  by  substantial  evidence, 
it  would  be  an  inappropriate  intrusion  into  the  Bureau's 
function  for  the  Board  to  substitute  its  judgment  for 
the  agency's. 

Fort  Berthold  Land  and  Livestock  Association  v.  Area 
Director.  Aberdeen  Area  Office.  Bureau  of  Indian 
A_ffairs.  8  IEIA  230  (Feb.  20,  1981)  "        88  I.E.  315 


SiA2IflS_£EBMil§_AND_ LI CENSES 
(See_alsg  Appeals,  Hearings,  Taylor  Grazing  Act-- 
if  included  in  this  Index.) 

GENERALLY 

Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.   Protection  and  management  of  Federal  range 
lands  is  a  continuing  responsibility  and  may  not  be 
divested  through  agreement  with  a  private  party.   An 
allotment  management  plan  is  not  such  a  premanently 
binding  contract  that  the  grazing  user's  refusal  to 


An  Administrative  Law  Judge's  finding  that  tres- 
passes were  willful,  grossly  negligent,  and  repeated 
will  not  be  disturbed  on  appeal  where  the  record  amply 
supports  such  finding. 

where  penalties  imposed  by  an  Administrative  Law 
Judge  for  trespasses  are  supported  by  the  record  and 
comport  with  the  proscriptions  of  the  regulations  they 
will  not  be  modified  on  appeal  unless  it  appears  that 
they  are  unreasonable,  inequitable,  or  otherwise 
inappropriate. 

Bureau.of  Land  Management  v.  Holland  Livestock  Ranch 
and'john^Jilcasei,  54  IBLA  247  "(Apr?  277  1981) 
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Decisions  rejecting  applications  for  a  free-use 
and  a  fee  grazing  permit  are  properly  upheld  where  the 
applicant  does  not  meet  the  qualifications  for  a  free- 
use  permit  under  43  CFR  4130.3  and  where  the  entire 
adjudicated  grazing  capacity  of  the  allotments  involved 
has  been  allocated  to  other  permittees  and  uses. 

Kent  Gregersen  v.  Bureau  of  Land  Management,  61  IBLA 
381  (Feb.  17,  1982) 


Where  grazing  licensees  have  executed  a  valid 
range  line  agreement  approved  by  this  Department,  such 
an  agreement  has  generally  been  treated  by  the  Depart- 
ment as  an  enforceable  contract.   Therefore,  those 
items  specifically  spelled  out  in  the  agreement  which 
are  unmistakably  clear  are  binding  upon  the  parties 
unless  changed  by  their  mutual  consent  with  the  approv- 
al of  the  Bureau  of  Land  Management. 

A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ra nchx_ I_nc . , 
62  IBLA  55  (Feb.  25,  1982) 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFR  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement.  Implementation  of  the  Taylor  Grazing  Act  of 
193U  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.   A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 


A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

KusJcin_Lines_t_Jri_v1_Bureau_of_Land_Man ajejen  t , 
76    IELA    170     (Sept.     30,     1983) 


ELM  has  discretionary  authority  to  require  ear- 
tagging  to  promote  the  orderly  administration  of  public 
lands,  and  a  decision  requiring  that  livestock  be  ear- 
tagged  will  be  sustained  where  the  record  establishes  a 
rational  basis  therefor. 

Rees_Land_6_Li vestock_Cgi_et_ali_vi_Bureau_of _Land_Han; 
ag.ej.ent,  82~IELA  265  (Aug.  29,  19847 


Implementation  of  the  Taylor  Grazing  Act  of  193a, 
as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  "4100. 

Clyde  L.  Dorius,  Douglas  L.  Bownv.  Bureau  of  Land 
Management,  83  IBLA  29  (Sept.  247  1 98^7 


ADJUDICATICN 

A  decision  of  the  Bureau  of  Land  Management 
which  does  not  reduce  applicant's  grazing  use  on  an 
allotment  but  which  restricts  such  use  to  the  primary 
grazing  season  and  precludes  limited  use  during  the 
winter  will  be  sustained  as  an  exercise  of  the  discre- 
tionary authority  to  manage  grazing  lands  where  the 
record  establishes  a  rational  basis  for  that  decision 
consistent  with  range  management  objectives. 

imai!- *i_2iE  t on ,  55  IBLA  68  (June  1,  1981) 


Ruskin  Lines,  Jr.  v.  Bureau  of  Land  Management,  6b  IBLA 
109  (Aug.  10,  1982)~~ 


Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.   Under  U3  CFR  4120.4(d)  BLM  has  discretionary 
authority  to  require  ear-tagging  to  control  unauthor- 
ized grazing  use  or  to  promote  the  orderly  administra- 
tion of  public  lands  and  a  decision  requiring  that 
domestic  livestock  be  ear-tagged  will  be  sustained 
where  the  record  establishes  a  rational  basis  therefor. 


Implementation  of  the  Taylor  Grazing  Act  of  1934, 
as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

Eugene  Allen.  Lloyd  Chappell  v.  Bureau  of  Land  Manage- 
ment^_Al£red_Glen_Dele^uw_vi_Bure^u_of_Land_Manajement , 
65~IBLA  196  (June  29,  1982) 


£z£i!!l£!!_£2EE-.  b7  IBLA  293  (Sept.  29,  1982) 


Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.   Under  43  CFR  4120.4(d),  BLM  has  discretion- 
ary authority  to  require  marking  and  counting  to  con- 
trol unauthorized  grazing  use  or  to  promote  the  orderly 
administration  of  public  lands.   A  decision  requiring 
that  domestic  livestock  be  marked  and  counted  will  be 
sustained  where  the  record  establishes  a  rational  basis 
therefor . 


A  determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  for  a  unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence 
establishes  error  in  the  determination. 

Chris  Claridqe  v.  Burean  of  Land  Management,  71  IELA 
46  (Feb.  18,  1983) 


£2°!l_Shee£_Com£ani__(Trustl,  70  IBLA  348  (Feb.  3,  1983) 
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APPEALS — Continaed 


An  application  for  exclusive  grazing  privileges  in 
a  long-established  community  grazing  allotment  is  prop- 
erly rejected  under  13  CFP  1130.6(b)  as  inconsistent 
with  the  cooperative  purposes  and  existing  operations 
of  a  community  allotment  with  numerous  other  long-time 
permittees. 

Homer  Smelser  v.  Bureau  of  Land  Management.  75  IBLA  11 
(Aug.  5?  1983) 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  dismiss- 
ing an  appeal  from  the  ELM  District  Manager's  rejection 
of  appellant's  grazing  application,  and  appellant  has 
made  no  showing  that  the  decision  is  in  error,  the 
decision  may  be  adopted  by  the  Board  of  Land  Appeals 
and  affined. 

Joh£_Isp.il,  65  IBLA  231  (July  9,  1982) 


No  reduction  of  grazing  preference  will  be  set 
aside  on  appeal  if  it  appears  that  it  is  reasonable  and 
that  it  represents  substantial  compliance  with  the  pro- 
visions of  U3  CFR  Part  1100.   A  determination  of  carry- 
ing capacity  will  not  be  set  aside  in  the  absence  of 
substantial  evidence  establishing  error  in  the  deter- 
mination. 

James  E.  Briggs  v.  Bureau  of  Land  Management,  75  IBLA 
301   (AuyT  29,  1983) 


An  adjudication  of  grazing  privileges  will  not  be 
set  aside  on  appeal  if  it  is  reasonable  and  substanti- 
ally complies  with  the  provisions  of  13  CFR  Part  1110. 

Raymond  C.  Auge  v.  Bureau  of  Land  Management,  76  IBLA 
83  (Sept.  21,  1983) 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  13  CFR  Subpart  11C0,  which  were  cor- 
rectly followed  and  applied  by  the  Eureau  of  Land  Man- 
agement.  Implementation  of  the  Taylor  Grazing  Act  of 
1931  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.   A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a  decision  is  improper  cr 
unreasonable. 

__J_i____n___  Jr.  v.  Bureau  of  Land  Management,  6  6  IBLA 
109  ~(Aug.~10,~1982f 


A  decision  by  an  Administrative  Law  Judge  setting 
aside  a  BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a  temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a  grazing  permit  for  the  additional 
forage  within  a  particular  allotment  in  accordance  with 
13  CFR  1110.3-1  and  1110.5. 

Ray  Pershall  v.  Bureau  of  Land  Management,  80  IBLA  168 
(Apr.  13,  1981) 


APPEALS 

A  decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.  The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Bert  N.  Smith,  Paul  Smith  v.  Bureau  of  Land  Manage- 
ment, 18  IBLA  385  (July  11,  1980) 


Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc. , 
62  IBLA  55  (Feb.  25,  1982) 

___ki__________________i_____i_k____f,_£_a____l» 

76  IBLA  170  (Sept.  30,  1983) 


A  decision  of  the  Bureau  of  Land  Management 
which  does  not  reduce  applicant's  grazing  use  on  an 
allotment  but  which  restricts  such  use  to  the  primary 
grazing  season  and  precludes  limited  use  during  the 
winter  will  be  sustained  as  an  exercise  of  the  discre- 
tionary authority  to  manage  grazing  lands  where  the 
record  establishes  a  rational  basis  for  that  decision 
consistent  with  range  management  objectives. 


where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  affiri 
ing  the  BLM  Listrict  Manager's  decision  requiring 
appellant  to  maintain  a  drift  fence  on  public  land 
within  his  grazing  area,  and  appellant  has  made  no 
showing  that  the  decision  is  in  error,  the  decision 
will  be  affirmed. 

__________J__ •    66  IBLA  332  (Aug.  26,  1982) 


Where  the  Bureau  of  Land  Management  authorized 
officer  issues  a  decision  determining  the  grazing  privi- 
leges of  two  conflicting  applicants  which  is  adverse  to 
one  of  the  applicants,  and  that  applicant  appeals  to  an 
Administrative  Law  Judge  and  receives  a  favorable  deci- 
sion, the  failure  of  the  other  applicant  to  participate 
in  the  proceedings  before  the  Administrative  Law  Judge 
does  not  foreclose  that  applicant  from  appealing  that 
decision  to  the  Board  of  Land  Appeals,  as  that  appli- 
cant is  a  party  to  a  case  adversely  affected  by  a 
decision  of  an  Administrative  Law  Judge  within  the 
meaning  of  13  CFR  1.110. 

Bureau  of  Land  Management  v.  Alfredo  R.  Maez.  6  7  I  EL A 
89  (Sept.  13,  1982) 


Where  the  Bureau  of  Land  Management  refers  a  com- 
plaint about  the  issuance  of  a  crossing  permit  under 
13  CFR  1130.1-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

_2J!_s___Sa_ndj[_Livestoc_x_Inc_.  ,  75  IBLA  10  (Aug.  5,  1983) 


No  reduction  of  grazing  preference  will  be  set 
aside  on  appeal  if  it  appears  that  it  is  reasonable  and 
that  it  represents  substantial  compliance  with  the  pro- 
visions of  13  CFR  Part  1100.   A  determination  of  carry- 
ing capacity  will  not  be  set  aside  in  the  absence  of 


________2_E_°_»  5^>  IBLA  68  (June  1,  1981) 
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substantial  evidence  establishing  error  in  the  deter- 
mination. 

iSBeS_Ei_Br iadS_vi_Bureau_of_Land_Banaaement ,  75  IBLA 
301~(Aug.  29,  1983) 


A  decision  by  an  Administrative  Law  Judge  setting 
aside  a  BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a  temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a  grazing  permit  for  the  additional 
forage  within  a  particular  allotment  in  accordance  with 
43  CFR  14110.3-1  and  14110.5. 


Ray  Pershall  v.  Bureau  of  Land  Management,  80  IBLA 
TApr.  13,  198<4) 
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BASE  PROPERTY  (LAND) 

Ownership  or_Control 

The  loss  of  ownership  or  control  of  base  property 
results  in  the  loss  of  grazing  privileges  attached 
thereto  and  requires  the  cancellation  of  the  license, 
in  the  absence  of  a  timely  application  for  transfer  of 
grazing  privileges  to  new  base  property. 

JiS»ie_and_Leona_Ferrara,  4  7  IBLA  3  35  (Hay  21,  1980) 


Even  if  an  open  range  law  provides  cattle  belong- 
ing to  a  grazing  permittee  or  licensee  with  access  to 
forage  on  unfenced  land  owned  by  others  within  an 
allotment,  the  permittee  or  licensee  does  not  have 
ownership  or  control  over  that  land.   Such  land  cannot 
be  considered  base  property  for  the  award  of  grazing 
preference  under  43  CFR  4110.2. 

James  E.  Briqqs  v.  Bureau  of  Land  Management,  75  IELA 
301~(Aug.  29,  1983) 


Implementation  of  the  Taylor  Grazing  Act  of  1934, 
as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

Clyde  L.  Dorius,  Douglas  L.  Bown  v.  Bureau  of  Land 

Mdna jement.  Hi  IBLA  29  (Sept.  2a,  1984) 


Transfers 

A  timely  transfer  of  grazing  license  privileges  to 
new  base  property  may  be  made  only  while  the  original 
base  property  is  within  the  ownership  or  control  of  the 
licensee,  and  transfer  may  not  be  made  following  sale 
of  the  original  property. 

Ji5»ie_and_Leona_Ferrara,  47  IBLA  335  (Hay  21,  1980) 


APPORTIONMENT  OF  FEDERAL  RANGE 

Where  grazing  licensees  have  executed  a  valid 
range  line  agreement  approved  by  this  Department,  such 
an  agreement  has  generally  been  treated  by  the  Depart- 
ment as  an  enforceable  contract.   Therefore,  those 
items  specifically  spelled  out  in  the  agreement  which 
are  unmistakably  clear  are  binding  upon  the  parties 
unless  changed  by  their  mutual  consent  with  the  approv- 
al of  the  Bureau  of  Land  Management. 

Bureau  of  Land  Management  v^  Wagon  Wheel  Ranch,  Inc. , 
62  ilLA  55  (Feb.  25,  1982? 


CANCELLATION  OR  REDUCTION 

A  motion  to  dismiss  an  appeal  from  a  decision  of 
the  District  Manager  is  properly  granted  pursuant  to 
43  CFR  4.470  where  the  arguments  set  forth  by  an  appli- 
cant for  a  grazing  license  or  permit  are  immaterial  to 
the  issue  of  whether  the  applicant  has  previously  made 
substantial  use  of  his  grazing  privileges. 

II°ii_and_Corwin_Silva,  45  IBLA  11  (Jan.  8,  1980) 


A  decision  of  a  district  manager  involving  the 
exercise  of  administrative  discretion  in  the  fulfill- 
ment of  the  purposes  of  the  Taylor  Grazing  Act, 
43  U.S.C.  «  315a  (1976),  will  be  affir»ed  where  there 
is  a  rational  basis  for  the  action,  and  where  appellant 
has  not  shown  by  a  preponderance  of  the  evidence  that 
the  action  was  arbitrary  or  capricious. 

Arthur_Ji_Cook (Appellant) ,  Bureau  of  Land  Management 

lfi§5E2D.JeaiLx_D3ni§l_£!l§§Sli li£tervenorl,  bt*    IBLA 

293  (June~7,  1982)" 


The  loss  of  ownership  or  control  of  base  property 
results  in  the  loss  of  grazing  privileges  attached 
thereto  and  requires  the  cancellation  of  the  license, 
in  the  absence  of  a  timely  application  for  transfer  of 
grazing  privileges  to  new  base  property. 

Even  if  it  be  established  that  the  Department 
had  not  applied  in  previous  years  regulation  43  CFR 
4115.2-1  (e)  (8)  (1975),  which  requires  termination  of 
grazing  privileges  upon  loss  of  ownership  or  control 
of  base  property,  such  failure  to  apply  the  regulation 
is  not  authority  to  further  disregard  the  regulation. 

Ji»Sie_lM_i:SOD2_I§IIS£a,  47  IBLA  335  (May  21,  1980) 


An  application  for  exclusive  grazing  privileges  in 
a  long-established  community  grazing  allotment  is  prop- 
erly rejected  under  43  CFR  4130.6(b)  as  inconsistent 
with  the  cooperative  purposes  and  existing  operations 
of  a  community  allotment  with  numerous  other  long-ti»e 
permittees. 

Homer  Smelser  v.  Bureau  of  Land  Management.  75  IBLA  44 
(Aug?  5,  1983) 


An  Administrative  Law  Judge's  finding  that  tres- 
passes were  willful,  grossly  negligent,  and  repeated 
will  not  be  disturbed  on  appeal  where  the  record  amply 
supports  such  finding. 

Where  penalties  imposed  by  an  Administrative  Law 
Judge  for  trespasses  are  supported  ty  the  record  and 
comport  with  the  proscriptions  of  the  regulations  they 
will  not  be  modified  on  appeal  unless  it  appears  that 
they  are  unreasonable,  inequitable,  or  otherwise 
inappropriate . 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch 
and_John_J.._Case_y,  54  IBLA  247~(Apr.  2  7,  198lJ 
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CANCELLATION  OR  REDUCTION — Continued 

BLH  may  temporarily  suspend  portions  of  maximum 
allocable  active  grazing  preferences  under  43  CFR 
U110.3-2  (a)  authorizing  suspensions  in  cases  of 
"drought,  fire,  or  other  natural  causes,"  in  order  to 
provide  forage  for  excess  wild  horses. 

______________________ ,  56  IBLA  258  (July  24,  1981) 

88  I.D.  665 


GRAZING_EERHITS_AND_LICENSES--Continued 

RANGE  SURVEYS 

A  determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  of  a  unit  of  the  Federal  range, 
based  on  a  range  survey,  will  not  be  disturbed  in  the 
absence  of  positive  evidence  of  error. 

Ili3S£§_*liSI!i_il2id_Cha^Eel^_vi_Bureau_of_Land_2anaae; 
merit;  Alfred, Glen  Deleeuw  v,  Bureau  of  Land  Management. 
65~IBLA  196  "(June  29,  1982) 


In  order  to  impose  the  provisions  of  U3  CFR 
4170.1-3  the  permittee  or  lessee  must  have  been  con- 
victed or  otherwise  be  found  to  have  been  in  violation 
of  State  or  Federal  laws  or  regulations  concerning 
conservation  or  protection  of  natural  or  cultural 
resources  or  the  environment.   Finding  the  officer, 
agent,  or  employee  in  violation  of  said  laws  or  regu- 
lations will  not  support  an  action  under  this  section 
against  the  principal. 

Houqhland  Farms,  Inc.  v.  Bureau  of  Land  Management , 
77~IBLA  245  (Nov?  30,~1983) 


A  decision  by  BLH  reducing  authorized  livestock 
grazing  use  pursuant  to  43  CFR  4110.3-2  (b)  in  order 
to  facilitate  achieving  multiple-use  management  objec- 
tives, viz.,  allocating  available  forage  to  a  competing 
antelope  herd  in  the  interest  of  promoting  hunting  and 
future  transplanting,  will  not  be  disturbed  absent  sub- 
stantial evidence  showing  that  the  decision  is  improper. 

CMr__s_Bl_ckburn_et_al_,  80  IBLA  42  (Mar.  28,  1984) 


EXCHANGE  OF  USE 

The  District  Manager  has  discretion  to  grant  or 
reject  an  exchan je-of-use  application.   Where  the 
District  Manager  considers  the  equities  on  both  sides 
of  a  dispute  involving  an  exchange-of-use  application 
and  partially  grants  the  application,  his  decision  will 
not  be  disturbed  on  appeal  if  it  is  reasonable,  within 
the  scope  of  his  authority,  and  comports  with  sound 
management  practices. 

Ha£2ld_______th___a_rence___lker,  7  3  IBLA  147  (May  23, 

1983) 


HEARINGS 

Settlement  agreements  compromising  prior  trepasses 
may  be  considered  an  admission  of  liability  only  where, 
ny  the  terms  of  a  settlement,  liability  is  admitted, 
where,  however,  liability  has  been  initially  determined 
in  a  Departmental  adjudication,  such  a  determination  is 
properly  considered  in  a  subsequent  hearing.   As  proba- 
tive of  the  issue  of  "repeated"  violations,  absent  a 
stipulated  settlement  which  expressly  vacates  the 
factual  determinations  made  in  the  prior  adjudication. 

Holland_Livgstoc_.R_DC_  and  John  J. C_se_,  52  IBLA  326 

(Feb.  19,  1981)  "  88  I.D.  275 


A  determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  for  a  unit  of  the  Federal 
range  will  be  reversed  where  substantial  evidence 
establishes  error  in  the  determination. 

Chris  Claridge  v,  Bureau  of  Land  Management,  71  IELA 
46  (Feb.  18,  1983) 


Although  annual  forage  must  be  given  some  consid- 
eration in  determining  range  capacity,  such  forage 
varies  widely  from  year  to  year  so  only  the  minimum 
amount  that  may  be  expected  in  any  given  year  can 
serve  as  a  basis  in  calculating  grazing  preference. 

James  E,  Briggs  v.  Bureau  of  Land  Management,  75  IBLA 
301  (Aug.  29,  1983) 


Absent  proof  of  error,  a  Bureau  of  Land  Management 
decision  establishing  range  capacity  will  not  be  dis- 
turbed. 

Raymond  C.  Auqe  v.  Bureau  of  Land  Management,  76  IBLA 
83  (Sept.  2lT  1983) 


where  43  CFR  4110.3-2  was  amended  to  require 
supporting  data  prior  to  decision  in  certain  cases 
involving  changes  in  grazing  use  of  the  public  lands, 
and  the  amended  regulation  became  effective  prior  to 
decision  by  the  Administrative  Law  Judge  assigned  to 
consider  the  decision  on  appeal,  the  amended  rule  was 
properly  applied  where  the  basis  for  the  declared 
policy  of  the  Department  respecting  grazing  decisions 
rests  upon  a  determination  that  the  amended  rule  is 
required  by  known  facts. 

A  regulation  promulgated  following  decision  ty  the 
Bureau  of  Land  Management  in  1982  is  applicable  to 
require  use  cf  trend  studies  to  supplement  a  1978  range 
survey  where  the  1978  survey  alone,  without  trend 
studies  made  in  intervening  years,  is  an  inadequate 
basis  for  decision  pursuant  to  43  CFR  4110.3-2  (c)   (1983). 

Where  the  Bureau  of  Land  Management  uses  a  1978 
range  survey  as  the  sole  basis  for  a  1982  decision 
limiting  range  cattle  carrying  capacity,  the  decision 
is  not  adequately  supported  where  circumstances  indi- 
cate the  single  survey  may  be  inconclusive  as  to  the 
true  condition  of  the  range  under  42  CFR  4110. 3-2  (c) 
(1983)  . 

Cl_de______riu____ou_la _______________________ Land 

Management,  83  IBLA  29  (Sept.  24,  1984) 


Where  the  Bureau  of  Land  Management  refers  a  com- 
plaint about  the  issuance  of  a  crossing  permit  under 
43  CFR  4130.4-3  directly  to  an  Administrative  Law  Judge 
for  hearing,  without  taking  any  action,  the  decision  of 
the  Administrative  Law  Judge  must  be  vacated. 

J°!!e_______d__Li  v  ________  Inc.  ,  75  IBLA  40  (Aug.  5,  1983) 


TRESPASS 

In  determining  whether  grazing  trespasses  are 
"willful,"  intent  sufficient  to  establish  willfulness 
may  be  shown  by  proof  of  facts  which  objectively  show 
that  the  circumstances  do  not  comport  with  the  notion 
that  the  trespasser  acted  in  good  faith  or  innocent 
mistake,  or  that  his  or  her  conduct  was  so  lacking  in 
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TRESPASS--Cont inued  objections  to  admission  in  evidence  of  the  assay  cer- 

tificates.  Material,  relevant  hearsay  is  admissible  in 

reasonableness  or  responsibility  that  it  became  reck-         administ rati ve  proceedings. 

less  or  negligent. 

United  States  v.  Richard  G.  Clemans  et  al..  45  IBLA  61* 

Holland  Livestock  Ranch _and_Jghn_J._Case,y ,  52  IBLA  326         (Jan.  17,  1980) 

(Feb.  19,~98ir  88  I.D.  275 

When  the  Bureau  of  Land  Management  has  appraised 
An  Administrative  Law  Judge's  finding  that  tres-         the  damages  for  a  mineral  trespass  under  13  CPR  Part 
passes  were  willful,  grossly  negligent,  and  repeated  9230,  an  appraisal  will  be  sustained  in  the  absence  of 

will  not  be  disturbed  on  appeal  where  the  record  amply        an  offer  of  specific  substantial  evidence  that  it  is 
supports  such  finding.  incorrect. 

Where  penalties  imposed  by  an  Administrative  Law         Pacific  Power  6  Light  Co.,  45  IBLA  127  (Jan.  23,  1980) 
Judge  for  trespasses  are  supported  by  the  record  and 
comport  with  the  proscriptions  of  the  regulations  they 
will  not  be  modified  on  appeal  unless  it  appears  that 

they  are  unreasonable,  inequitable,  or  otherwise  Evidence  submitted  on  appeal  after  an  initial  de- 

inappropriate.  cision  in  a  mining  contest  may  not  te  relied  upon  in 

making  a  ;:inal  decision  but  may  only  be  considered  to 
Bureau  of  Land  Management  v.  Holland  Livestock .Ranch  determine  if  the  hearing  should  be  reopened. 

and_John_Ji_Casej,  5U  IBLA  247  (Apr.  27,  1981) 

United  Steites  v.  Ludwiq  G.  Bosenkranz,  4b  IELA  109 

"(Feb7~297~1980) 

United  States  v.  Alice  W.  Bouse  et  al.,  56  IBLA  36 
HEARINGS  7july  8,  1981) 

(5SS_§iS2  Administrative  Procedure,  Federal  Land  Policy  6 
Management  Act  of  1976,  Geothermal  Leases,  Grazing  Per- 
mits 6  Licenses,  Indian  Probate,  Mining  Claims,  Multiple 

Hineral  Development  Act,  Rules  of  Practice,  Surface  Where  Bureau  of  Land  Management  determines  that  an 

Resources  Act,  Water  Pollution  Control--if  included  in     application  for  a  Native  allotment  should  be  rejected 
this  Index.)  for  failure  to  establish  use  and  occupancy  of  the  land. 

Bureau  of  Lcind  Management  should  initiate  a  contest 
Where  a  mining  claim  contestee  fails  to  appear  at        proceeding  pursuant  to  43  CFR  4.451  to  14.452-9. 
a  contest  hearing  and  merely  sends  a  message  stating 

that  he  will  not  appear,  without  stating  the  reasons  Estate  of  Guy  C,  Groat,  Jr.,  Violet  Roehl,  46  IELA  165 

for  his  absence,  a  subsequent  motion  to  reschedule  the        (Mar.  21,  1930) 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a  postponement  may  be 
granted  only  pursuant  to  a  request  made  no  later  than 

the  hearing  date  and  stating  in  detail  the  reasons  why  Where  a  corporate  simultaneous  oil  and  gas  lease 

a  postponement  is  necessary.  offeror  alleges  no  facts  which  could  disprove  its  fail- 

ure to  comply  with  43  CFR  3102.4-1,  no  hearing  will  be 
The  asserted  inability  of  a  contestee  to  drive  granted  as  requested, 

an  automobile  due  to  his  taking  medication  is  not  an 

extreme  emergency  which  justifies  beyond  question  the         Cheyenne  Resources,  Inc.,  46  IBLA  277  (Mar.  27,  1980) 
granting  of  a  postponement  of  the  hearing  where  it  87  I.D.  110 

is  not  impossible  to  get  to  a  hearing  site  by  public 
transportation.   Nor  is  restricted  mobility  due  to 
arthritis  justification  for  a  postponement  where  the 

record  shows  that  it  is  an  ongoing  condition  which  A  Native  allotment  application  filed  pursuant  to 

could  have  been  anticipated,  and  that  transportation  the  Alaska  Native  Allotment  Act  of  1906  must  te  re- 

to  the  hearing  site  could  have  been  arranged  by  exer-         jected  if  it  was;  not  pending  before  the  Department  of 
cise  of  proper  diligence.  the  Interior  on  Dec.  IB,  1971.   Where  there  are  factual 

questions  concerning  the  pendency  of  an  application 
Where  a  party  fails  to  appear  or  participate  in  they  can  best  be  resolved  at  a  hearing  pursuant  to  a 

a  hearing  as  scheduled  even  though  no  order  postponing        Government  content, 
the  hearing  has  been  issued,  the  merits  of  the  case  may 

be  reached  and  decided  on  the  basis  of  the  record  as  Eleangr_Hi_Sood ,  46  IBLA  373  (Apr.  8,  1980) 

completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial  Where  the  State  Office  determines  that  an  oil  and 

decision  is  rendered  by  an  Administrative  Law  Judge  may  gas  lease  committed  to  a  unit  has  expired  at  the  end  of 

not  be  considered  or  relied  upon  in  making  a  final  de-  its  primary  term  because  there  is  not  within  it  or  the 

cision  but  may  only  be  considered  to  determine  if  there  unit  a  well  capable  of  production  in  paying  quantities, 

should  be  a  further  hearing.  the  lessee  is  entitled  to  notice  and  an  opportunity  for 

a  hearing  on  that  issue  where  it  has  presented  evidence 

United  States  v.  Richard  H.  Franklin,  45  IBLA  54  that  raises  an  issue  of  fact  regarding  the  status  of 

(Jan.  14,  1980)  "  wells  in  the  unit. 


Bail2I!ZH3wks_t_Xnci,  H',7  IBLA  125  (Apr.  29,  1980) 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 


390 


HEARINGS — Continued 

Where  Bureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application,  Bureau 
of  Land  Management  should  initiate  a  contest  proceeding 
pursuant  to  13  CPR  1.151  to  1.152-9. 

I»§n_<Lhu>L!§i.  «7  IBLA  211  (Hay  13,  1980) 


Where  a  question  of  fact  exists  as  to  when  ac- 
creted land  was  foraed  in  front  of  a  patented  upland 
lot  along  the  Yellowstone  River  and  whether  title  to 
the  accreted  land  is  in  the  United  States  and,  there- 
fore, subject  to  oil  and  gas  leasing,  a  hearing  aay 
be  ordered  by  this  Board  pursuant  to  13  CFR  1.115. 

Eldin  L. R.  Johnson.  Marilyn  Johnson,  17  IBLA  366 

7day  21,  1980) 


A  hearing  is  properly  ordered  pursuant  to  13  CFR 
3521.1-l(j)  where  a  preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a  lease.   At  the  hearing,  the  peraittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  aust  show  by  a  preponderance  of  the;  evidence 
that  he  has  discovered  a  valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John  S.  Wold,  Eugene  V.  Siaons.  18  IBLA  106  ';Hay  30, 
1980) 


A  fact-finding  hearing  is  ordered  by  trie  Board 
of  Land  Appeals  to  deteraine  whether  there  has  been 
a  violation  of  the  regulations  requiring  di  ^closure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  siaultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  thert:  are  aabi- 
guities  in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a  lease  escrow  fund  to  protect 
funds  proaised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  least's  in  a  par- 
ticular lease  program  subscribed  to  by  th*a  client, 
and  the  meaning  of  the  contract  terms  can,  best  be 
understood  in  light  of  facts  demonstrating  its  iaple- 
mentation  by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harrx_Si_HillsA_Kenneth_Ei_Roth,  18  IBLA  356  (July  11, 
1980) 


A  fact-finding  hearing  is  orderedi  by  the  Board 
of  Land  Appeals  to  determine  whether  'there  has  been 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  'iease  filings  by 
the  contractual  arrangement  of  a  lea. sing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  aeaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  b'/  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

Valerie  Mellor.  Elizabeth  R^Drozda,  19  IBLA  303 
(Aug.  20,  1980) 


HJA RINGS — Continued 

Where  the  Secretary  has  decided  that  production 
froa  phosphate  leases  should  be  valued  in  accordance 
with  a  particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  liaited  to  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.   No  hearing  is 
required  as  a  prerequisite  to  the  order. 

Stanffer  Chemical  Co.  et  alT.  19  IBLA  381  (Sept.  5, 
1980) 


A  second  hearing  of  a  Governaent  mining  contest 
will  not  be  afforded  where  a  claimant  was  given  notice 
and  an  opportunity  to  appear  at  a  hearing,  where  he 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  subaitted  which  suggests  that  another  hearing 
would  produce  a  different  result.   A  petition  to  reopen 
a  hearing  of  a  Governaent  aining  contest  will  be  denied 
when  the  contestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  or  could  have 
been  available  at  the  original  hearing.   A  further 
hearing  will  not  be  ordered  aerely  to  afford  a  claia- 
ant  an  additional  opportunity  to  explore  and  Bake  a 
discovery. 

United  States  v.  Leon  R .  Whitney,  Cesar  T a_ Her n a n d e 2 , 
51  IBLA  73  (Cct.  3l7  1980) 


□pon  a  determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

John, Swanson.  51  IBLA  239  (Dec.  15,  1980) 

«iil§rd_Pease_0il_6_Gas_Coi,  52  IBLA  379  (Feb.  19,  1981) 


Settlement  agreements  compromising  prior  trepasses 
aay  be  considered  an  adaission  of  liability  only  where, 
by  the  terms  of  a  settlement,  liability  is  admitted. 
Where,  however,  liability  has  been  initially  determined 
in  a  Departmental  adjudication,  such  a  determination  is 
properly  considered  in  a  subsequent  hearing.   As  proba- 
tive of  the  issue  of  "repeated"  violations,  absent  a 
stipulated  settlement  which  exriresslj  vacates  the 
factual  determinations  made  in  the  prior  adjudication. 

Holland  Livestock  Ranch  and  John  J.  Casey_,  52  IBLA  326 
(FebT  19,  1981)  88  I.D.  275 


Where  a  Native  allotment  application  declares 
that  the  applicant  first  initiated  use  and  occupancy 
after  the  date  that  the  land  was  segregated  from  appro- 
priation by  the  filing  of  a  selection  application  by 
the  State  of  Alaska,  allowance  of  the  Native  allotment 
application  is  precluded  as  a  aatter  of  law  and  may  be 
properly  rejected  without  a  hearing. 

Roselyn  Isaac (On_Recons i der a ti onJ_ ,  53  IBLA  306 

(BarT  257  1981) 


where  the  Bureau  of  Land  Management  has  retained 
custody  of  wild  free-roaming  horses,  adopted  pursuant 
to  the  Act  of  Dec.  15,  1971,  as  amended,  16  U.S.C.A. 
«  1331  (West  Supp.  1980),  on  the  basis  that  the  horses 
have  been  commercially  exploited  and  the  case  presents 
substantial  issues  of  fact,  the  assignees  under  the 
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original  cooperative  agreements  are  entitled  to  a 
hearing  before  an  Administrative  Law  Judge. 

Geneva  Barry  et  al..  5U  IBLA  «8  (Apr.  9,  1981) 


An  application  for  a  Native  allotment  Bust  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   But  where  the  dative  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLM  Bust  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

£___£_  Johansen (On  Reconsideration) ,  5U  IBLA  295 

(Apr.  29,  1981) 

Victor  A.  Anahonak  (On  Reconsideration) .  jl  IBLA  289 
(June  4,~1982) 

Mary  A.  A.  Aspinwall (On  Reconsideration)  ,  66  IBLA  367 

Tlug.  27,  1982) 


Evidence  submitted  on  appeal  after  an  initial 
decision  in  a  mining  contest  may  not  be  relied  upon 
in  making  a  final  decision  but  may  only  be  considered 
to  determine  if  there  should  be  a  further  hearing. 

3SAieii_S.tates._Vi_ J.  L.  Noss  and  Mary  F.  Noss,  5U  IBLA 
355  (flay  12,  1981)" 


where  a  Native  allotment  application  filed  in 
1961  is  rejected,  more  than  13  years  after  applicant 
has  submitted  acceptable  evidence  of  his  use  and  occu- 
pancy of  the  land  for  more  than  the  required  5-year 
period  set  out  in  the  appropriate  statute,  solely  on 
the  basis  of  a  Geological  Survey  report  in  197U  that 
the  land  was  believed  to  be  prospectively  valuable  for 
phosphate,  the  decision  rejecting  the  application  will 
be  set  aside  and  the  matter  remanded  to  BLM  to  proceed 
to  issuance  of  patent  as  land  must  be  considered  to  be 
nonmineral  in  character  absent  a  showing  that  minerals 
are  present  in  such  quantities  and  such  qualities  as 
would  induce  a  person  of  ordinary  prudence  to  expend 
time  and  money  with  a  reasonable  prospect  of  success 
in  developing  a  paying  mine  thereon. 

Heirs  of  _imon__aneak,  ^5  IBLA  305  (June  25,  1981) 


HEARINGS — Continued 

asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
initial  Bureau  of  Land  management  decision,  adverse  to 
him,  becomes  final.   Appeal  to  this  Board  satisfies  the 
due  process  requirements. 

Gary  Willis,  56  IBLA  217  (July  22,  1981) 


Dnder  13  CFR  2802.1-7(e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  miy  be  revised  after  notice  and 
an  opportunity  for  heacing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 


American  Telephone  and  Telegraph  Co. 
(Aug.  27,~1981) 


57  IBLA  215 


where  a  party  fails  to  appear  or  participate  in  a 
hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  com- 
pleted at  the  hearing,  despite  the  absence  of  evidence 
in  support  of  the  party's  case. 


.__■_.  57  *BLi 


United  States  v.,Cl ;iude  T.  and  Sarah  E. 
373  (Sept.  8,  1981;"' 


A  mining  clamant  is  not  entitled  to  a  hearing 
before  his  claim  can  be  declared  invalid  for  having 
been  located  on  liind  which  is  segregated  from  location. 

Sherman  C.  Smith.  Hichael  Hitchell.  Jr..  58  IBLA  188 
(Sept.  28,  1981) 


while  the  requirement  of  13  CFR  2802.1-7  (e)  (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc..  36  IBLA  260 
(1978)  . 

A mer ican  Telephone  and  Telegrap h  Co.  (On  Reco n sidera- 
tion_,  59  IBLA  3U3  (Nov.  5,  1981) 


Bell  Telephone. Co.  of  Nevada,  63  IBLA  9  (Bar.  25,  1982) 


Where  a  Native  allotment  application  declares  that 
the  applicant  first  initiated  use  and  occupancy  after 
the  date  that  the  land  was  withdrawn  for  lighthouse 
purposes,  allowance  of  the  Native  allotment  application 
is  precluded  as  a  matter  of  law  and  may  be  properly 
rejected  without  a  hearing. 

Stan ________ ike,  56  IBLA  69  (July  10,  1981) 


The  Board  of  Land  Appeals  will  not  order  a  fact- 
finding hearing  to  determine  whether  a  pool  agreement 
violates  regulations  requiring  disclosure  of  other 
parties  in  interest  in  a  simultaneous  oil  and  gas 
lease  filing  where  there  are  no  ambiguities  in  the 
agreement  and  it  is  clear  that  there  are  other  parties 
in  interest  to  the  lease  offer  other  than  appellant. 

Ilean  M.  Landis.  59  IBLA  353  (Nov.  9,  1981) 


While  it  may  be  appropriate  in  some  cases  to  refer 
a  matter  for  a  hearing  before  an  Administrative  Law 
Judge  to  determine  whether  a  mining  claim,  the  location 
notice  for  which  is  dated  after  withdrawal  of  the  land, 
is  based  on  an  amended  location  and  thus  survives  with- 
drawal of  the  land  for  mining  purposes,  the  allowance  of 
a  request  for  a  hearing  is  within  the  discretion  of  the 
Board,  and  this  discretion  is  likely  to  be  employed  to 
deny  the  request  for  hearing  where  the  appellant  has 
failed  to  provide  the  Board  with  any  evidence  to  support 
the  allegation  that  the  amended  location  can  be  proved. 

Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 


Under  U  3  CFR  2802.1-7(e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charge.s  without  following  the  prescribed  proce- 
dure. 

While  the  requirement  of  43  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
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Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc. .  36  IBLA  260 
(1978)  . 

Mountain  States  .Telephone  S  Telegraph.  60  IBLA  221 
(Nov.  30,  1981)" 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  submits  probative  evidence  opposing  the 
determination  by  the  Geological  Survey  that  certain 
lands  are  within  the  known  geologic  structure,  a  hear- 
ing will  be  ordered  so  that  a  complete  record  may    be 
developed. 

Daniel. A.  Engelhardt,  61  IBLA  65  IDec.  31,  1981) 


The  requirement  of  43  CFR  2802.1-7  (e)  (1979),  for 
notice  and  opportunity  for  a  hearing,  aay  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
CilSiS-feA—InCi.  36  IBLA  260  (1978) . 

American  Telephone  E  Telegraph  Co.,  61  IBLA  343 
(Feb.  11,  1982) 

Mountain  States  Telephone  &  Telegraph  Co..  64  IBLA  164 
(Hay  257  19827 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  of  Land  Management  decision  becomes 
final.   Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

Francis_Skaw_et_al.,  63  IELA  235  (Apr.  19,  1982) 


Opon  a  determination  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  being 
performed  on  the  leased  lands,  or  for  the  lease  under 
an  approved  communitization  agreement,  on  the  last  day 
of  the  lease  term,  the  lessee  of  record  and  its  de 
facto  assignee  are  entitled  to  a  hearing  on  issues  of 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midnight  on  the  relevant  date. 

Ten neco_0i l_Co_. ,  63  IBLA  339  (Apr.  28,  1982) 


No  rights  inure  to  the  estate  of  a  deceased  Native 
allotment  applicant  where  the  application  does  not  show 
prima  facie  entitlement  because  the  land  was  segregated 
by  a  State  selection  at  the  asserted  time  when  use  and 
occupancy  commenced.   A  request  for  a  hearing  on  appeal 
is  properly  denied  in  the  absence  of  any  evidence  or 
allegation  of  use  and  occupancy  predating  the  State 
selection. 


The  obligation  to  establish  a  valid  color-of-title 
claim  is  upon  claimant.   Where  claimants  have  not 
alleged  facts  which,  if  proved,  would  establish  the 
color  of  title,  a  request  for  a  fact-finding  hearing 
pursuant  to  43  CFR  a. 415  will  be  denied. 


Bernard  R.  Snyder, 
(Jan.  24,  1983) 


B,  Harie  Snyder.  70  IBLA  207 


Where  there  are  disputed  facts  determinative  of 
the  legal  issues  posed  therefrom,  this  Board  has  the 
discretionary  authority  to  order  a  hearing  on  the 
matter  before  an  Administrative  Law  Judge  pursuant  to 
43  CFR  4.415. 

Patricia  C.  Alker.  70  IBLA  211  (Jan.  24,  1983) 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  S.  Arbo.  70  IBLA  244 
(Jan.  25,  1983) 
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C  S  K  Petroleum.  Inc.,  Twin  Arrow, 
(Feb.  3,  19837 


Inc. 


70  IBLA  354 


A  hearing  before  an  Administrative  Law  Judge  is 
necessary  only  where  there  is  a  material  issue  of  fact 
requiring  resolution  through  the  introduction  of  testi- 
mony and  other  evidence.   In  the  absence  of  such  an 
issue,  no  hearing  is  required. 

KernCo  Drilling  Co.  et  al. .  71  IBLA  53  (Feb.  22,  1983) 

Alumina  Development  Corp.  of  Otah,  77  IBLA  366  (Dec.  7, 
1983) 


He irs_gf_Howard_ Isaac,  63  IBLA  343  (Apr.  28,  1982) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land. 

iiiiiia m_H_I_Ten ny,soni_ Jr.i ,  66  IBLA  38  (July  23,  1982) 


Under  43  CFR  2802.1-7(e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  procedure 
A  BLM  decision  informing  appellant  of  its  right  to  file 
a  request  for  a  hearing  with  the  Board  of  Land  Appeals 
after  BLfl  has  determined  the  rental  does  not  meet  the 
requirements  of  43  CFR  2802.1-7 (e)   (1979). 

While  the  requirement  of  43  CFR  2802.1-7  (e)  (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
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that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L,    Inc..  36  IBLA  260 
(1978)  . 

IL-S^S t eel_Cor p.^ ,  71  IBLA  88  (Feb.  21,  1983) 


A  request  for  postponement  made  at  a  hearing  is 
properly  denied  where  there  has  been  no  showing  of  an 
extreme  emergency  which  could  not  have  been  antici- 
pated and  which  justifies  beyond  question  the  granting 
of  a  postponement.   This  standard  is  not  met  by  a 
request  to  postpone  a  hearing  to  obtain  the  testimony 
of  additional  witnesses  when  the  need  for  the  testimony 
was  anticipated  more  than  1  month  prior  to  the  hearing 
and  the  party  seeking  postponement  failed  to  file  a 
proper  motion  at  that  time. 

Geosearch,  Inc..  Lloyd  Chemical  Sales.  Inc.  v. 
Resource  Service  Co.,  Inc.,  Bureau  of  Land  Manage- 
ment, 71  IBLA  138  (Mar.  97  1983) 


Upon  a  determination  that  production  has  ceased  on 
an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

l3E§I_EEerai_Corpi,  71  IBLA  2  37  (Bar.  18,  1983) 


Pursuant  to  43  CFR  2650.1-7  (b),  a  transportation 
easement  for  public  access  may  not  be  reserved  across 
Native  lands  where  there  exists  a  reasonable  alterna- 
tive route  of  transportation  across  publicly  owned 
lands.   Where  the  reasonableness  of  an  alternate  route 
is  put  in  dispute  and  the  facts  of  record  are  insuffi- 
cient to  find  that  a  BLM  decision  not  to  reserve  an 
easement  based  on  that  route  is  supported  by  a  rational 
basis,  this  Board  has  the  discretionary  authority  to 
order  a  hearing  in  the  matter  before  an  Administrative 
Law  Judge  pursuant  to  13  CFR  1.115. 

State_of_Alaska,  71  IBLA  256  (Bar.  21,  1983) 

D2I°!li_i:tdi_J0n_Reconsiderationl_,  77  IBLA  219  (Nov.  28, 
1983) 


Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  13  CFR  2802.1-7(e)  (1979),  for 
notice  and  opportunity  for  a  hearing  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
Circle_Lx_Inci,  36  IBLA  260  (1978) . 

Denver  6  Rio. Grande  Western  Railroad  Co..  71  IBLA  352 
(HarT  28,  1983) 


Where  the  Bureau  of  Land  Management  has  assessed 
treble  damages  for  a  trespass  occurring  in  connection 
with  a  contract  for  sale  of  sand  and  gravel  and  the 
purchaser  offers  to  produce  evidence  to  show  that 
severance  of  material  not  included  in  the  contract  of 
sale  was  not  grossly  negligent,  contrary  to  the  finding 


by  BLB,  a  hearing  is  ordered  to  afford  the  purchaser  an 
opportunity  to  prove  facts  as  claimed. 

Sunrise .Construction. Co..  73  IBLA  185  (May  26,  1983) 


Where  the  lessee  under  a  noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a  known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a  hearing  will  be 
ordered  so  that  a  complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste_Ci_Grjnbera,  71  IBLA  180  (July  18,  19H3) 


No  hearing  is  required  to  declare  a  mining  claim 
invalid  when  it  is  shown  that  at  the  time  of  location 
of  the  claims  the  land  was  not  open  to  location. 

iai£I_J!cMaster_et_a.L.,  76  IBLA  370  (Oct.  25,  1983) 


Where  there  exist  factual  questions  about  the 
location  of  a  subdivisional  corner  in  a  dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a  hearing 
pursuant  to  13  CFR  1.115  to  resolve  these  questions. 

IiS££_i^_Swa_n_et_uxi,  77  IBLA  99  (Nov.  11.  1983) 


In  order  to  be  entitled  to  an  adjudicative  hear- 
ing, as  an  adjunct  of  due  process,  a  party  must  have  c 
sufficient  property  interest  in  that  which  is  the  sub- 
ject of  the  Government  action. 

Village    S   City    Council   of    Aleknagik,    Bay    M.    Olson, 
k§»£ll!£slMur£hi^_Sr7T    77    TbIa    130~(Nov.     15,    19al) 


Where  a  Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a  State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
bearing.   The  Bureau  of  Land  Management  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opportunity  to  participate  as 
a  party  to  such  contest. 

Walter_Titus_JOn_Reconsideration)_,  77  IELA  321  (Dec.  1, 
1983)" 


An  application  for  an  exchange  of  land  pursuant  to 
sec.  206  of  FLPBA  requires  first  a  determination  that 
the  public  interest  will  be  well  served  by  the  exchange 
and,  second,  that  the  total  value  of  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  by  more 
than  25  percent.   Where,  during  the  pendency  of  an 
appeal  from  the  rejection  of  a  proposal  to  exchange  oil 
shale  lands,  certain  economic  events  occur  which  both 
diminish  the  advantage  of  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  on  the 
previous  evaluations  of  the  two  properties. 

Superior  OilCo. (Appellant^ ,  Cleveland-Cliffs  Iron 

Co^x_6_So£ioIs]^le_0il_Cox_Jliterveiorsl,~78    IeIa~68 
(Dec.    16,    1983) 
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The  holder  of  a  right-of-way  issued  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4*  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.   Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a  dam,  spillway,  and  reservoir. 

!ench_Lake_Irrigatign_Coi#  78  IBLA  305  (Jan.  12,  1984) 


A  prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Prima  facie  evidence  is  that  evidence  that  will 
justify  a  finding  in  favor  of  the  one  presenting  the 
evidence.   It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  must  be  made  on  a 
case-by-case  basis.   An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 
for  a  prima  facie  case  is  the  availability  of  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 

S_S_5_£o3l_£2i_£_J§*§iI_5S°!seI§SS_Coal_Co._yi_0f  f  ice_of 
Surface  Mining  Reclamation  S  Enforcement,  79  IBLA  350 
Itlar.  227~~1984)  ~  91  I.D.  159 


Where  a  simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a  known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a  sufficient  record 
to  permit  decision. 

iioxd_C hemical_Salesx_ I nc . ,  82  IBLA  182  (Aug.  13,  1984) 


Under  43  CFR  2802.1-7(e)   (1974),  which  provided 
that  charges  for  use  and  occupancy  of  a  right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  4, 
1911,  as  amended,  43  U.S.C.  «  961  (1976),  and  has  not 
been  conformed  to  Title  V  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  §«  1761-1771 
(1982)  . 

£2l§_IS3iJStriesi_Inc. ,  82  IBLA  289  (Aug.  31,  1984) 


A  hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.   An  oral  hearing  on  a 
color-of-title  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-title  claim. 

!SiS_Ci_Evans,  82  IBLA  319  (Sept.  6,  1984) 


material  issue  of  fact  which,  if  proven,  would  alter 
the  disposition  of  the  appeal. 

2>!2iS^ig_Kati  ve_Cor£.  v.  Edward  N.  Opheim.  83  IBLA 
225  (Oct.  19,  1984) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land.   But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  State  selection  application,  it  is  improper,  as  a 
general  matter,  to  reject  the  application  without 
affording  the  applicant  notice  and  opportunity  for  a 
hearing. 

Oleanna  Hansen,  84  IBLA  150  (Dec.  12,  1984) 


U21!ESTEADS_JCREINARY1 
(See  also  Additional  Homesteads,  Enlarged  Homesteads, 

Reclamation  Homesteads,  Soldiers'  Additional  Homesteads, 
Stock-Raising  Homesteads — if  included  in  this  Index.) 

GENERALLY 

An  entryman's  final  proof  is  properly  rejected 
when  it  is  defective  on  its  face,  with  the  final  proof 
showing  that  the  applicable  residence  and  cultivation 
requirements  have  not  been  met. 

Rich a rd_ L ._Ne vi tt ,  47  IELA  257  (Hay  13,  1980) 


Where  a  homestead  entry  is  on  land  within  a  second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  of  a  second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  tlie  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn.  Where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  submitted.   Such  equitable  title  cannot  be 
deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

A  waiver  of  mineral  rights  pursuant  to  30  O.S.C. 
it  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a  reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 


A  second  hearing  will  not  be  afforded  to  an  Alaska 
Native  allotment  applicant  where  the  applicant  was 
afforded  an  initial  hearing  in  accordance  with  due 
process,  and  where  nothing  has  been  submitted  which 
suggests  that  an  additional  hearing  would  produce  a 
different  result.   Where  an  applicant  fails  to  intro- 
duce all  relevant  evidence  at  an  initial  hearing  when 
such  evidence  was  available  and  could  have  been  submit- 
ted, he  waives  his  right  to  introduce  that  evidence.   A 
further  hearing  is  not  necessary  in  the  absence  of  a 


Iificent_Barnard,  66  IBLA  100  (Aug.  4,  1982) 


CONTESTS 

BLM  may  not  summarily  dismiss  a  private  contest 
complaint  against  a  homestead  entry  for  failure  to 
file  with  BLB  proof  of  service  on  the  contestee  within 
30  days  of  service,  as  required  by  43  CFR  4.450-3, 
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H30ESl£4&§_JQSj>INA3Il — continued 

CONTESTS — Continued 

where  the  evidence  indicates  that  the  contestant 
actually  served  the  complaint  and  the  contestant  files 
proof  of  such  service  on  appeal. 

BLfl  aay  not  dismiss  a  private  contest  complaint 
against  a  homestead  entry  for  failure  to  offer  reasons, 
not  a  Batter  of  public  record,  in  accordance  with 
43  CFR  4.450-1,  where  the  coiplaint  alleges  failure  to 
establish  a  residence  within  6  months  after  the  date  of 
entry,  as  required  by  43  CFR  2567.5(a),  and  the  BLM 
land  report,  which  concluded  that  there  was  such 
failure,  was  based  on  an  examination  of  the  land  prior 
to  the  last  day  on  which  a  residence  could  be 
established. 

BLM  must  dismiss  a  private  contest  complaint 
against  a  homestead  entry  where  it  is  not  supported  by 
the  affidavit  of  a  corroborating  witness  which  alleges 
facts  which,  if  proved,  would  subject  the  homestead 
entry  to  cancellation  as  required  by  43  CFR  4.450-4(c). 

Jessie_Li_Wingaeart_vi_Glenn_lli_Price,  74  IBLA  37  3 
(July_29,  1983)  "  90  I.D.  338 


CULTIVATION 

An  application  for  reduction  in  cultivation 
requirements  pursuant  to  43  CFR  2511.4-3  (b)  (1)  will  be 
subject  to  rejection  if  it  appears  at  the  date  of  ini- 
tiation of  the  claim  the  conditions  were  such  as  to 
indicate  to  a  prudent  person  that  cultivation  of  the 
required  acreage  was  not  reasonably  practicable. 

A  decision  rejecting  an  application  for  reduction 
of  cultivation  requirements  will  ordinarily  be  affirmed 
where  it  appears  that  the  entry  contains  sufficient 
cultivatable  acreage,  but  that  the  applicant  has  not 
succeeded  in  reducing  the  required  acreage  to 
cultivation . 

Richard_Li_Nevitt_10n_Judicial_Remand)_,  84  IBLA  192 
(Dec.  2l7  1984) 


HOMESTEiDS_J£RDINARy)_ — Continued 

MINERAL  RESERVATION 

A  patent  issued  pursuant  to  the  Homestead  Act  of 
Hay  20,  1862,  43  U.S.C.  «  161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  1910 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 
1914  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reserving  to  the  Onited 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a  nonmineral  application  a  res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_Ei_ S i 1 1 i a mspn ,  48  IBLA  329  (July  3,  1980) 


SETTLEMENT 

Under  the  decision  in  Reeves  v.  Andrus, 
465  F.  Supp.  1065  (D.  Alaska  1979) ,  upon  a~deter- 
mination  of  the  Federal  Power  Commission  that  the 
value  of  land  withdrawn  for  power  purposes  would  not 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a  reasonable 
time  thereafter.   Such  land,  however,  does  not  become 
available  until  an  order  of  restoration  is  issued.   No 
rights  may  be  acquired  by  a  settler  on  the  putlic  land 
who  initiates  settlement  at  a  time  when  the  records  of 
the  Department  indicate  that  the  land  is  not  open  to 
entry. 

Where  the  Department  issues  a  decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Department  will  tar  recon- 
sideration of  that  decision,  even  if  arguably  erroneous, 
where  a  third  party  has  initiated  adverse  rights  to  the 
land  originally  sought. 

Carmel_Ji_McIntire^ (On  Judicial  Remand)  ,  67  IELA  317 

(Oct.  1,  1982) 


LANDS  SUBJECT  TO 

An  application  to  make  homestead  entry  on  land 
previously  classified  for  selection  by  the  State  of 
Alaska  is  properly  rejected. 

£et>orah_Low master,  52  IBLA  198  (Jan.  26,  1981) 


Under  the  decision  in  Reeves  v.  Andrus, 
465  F.  Supp.  1065  (D.  Alaska  1979) ,  upon  a  deter- 
mination of  the  Federal  Power  Commission  that  the 
value  of  land  withdrawn  for  power  purposes  would  not 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a  reasonable 
time  thereafter.   Such  land,  however,  does  not  become 
available  until  an  order  of  restoration  is  issued.   No 
rights  may  be  acquired  by  a  settler  on  the  public  land 
who  initiates  settlement  at  a  time  when  the  records  of 
the  Department  indicate  that  the  land  is  not  open  to 
entry. 

Where  the  Department  issues  a  decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Department  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  erroneous, 
where  a  third  party  has  initiated  adverse  rights  to  the 
land  originally  sought. 

£aESSl_:2i_3£lntire_iOn_Judicial  Remand)  .  67  IBLA  317 
(Oct.  I,  1982) 


INDIAN  ALLOTMENTS  ON  PUBLIC  DOMAIN 

GENERALLY 

An  application  for  an  Indian  allotment,  filed  pur- 
suant to  25  U.S.C.  4  334  (1976),  must  contain  a  land 
description  sufficient  for  the  land  applied  for  to  be 
identified  on  official  BLH  records,  or  the  application 
is  subject  to  rejection. 

Ira_ Jean_ Pet  wort h ,  45  IELA  24  (Jan.  14,  1980) 


Where  disputed  issues  of  fact  are  raised  by  an 
Indian  allotment  applicant  concerning  whether  (1)  the 
applicant's  occupancy  qualifies  her  for  an  Indian  al- 
lotment, (2)  the  applied  for  land  taken  together  with 
other  patented  land  would  be  enough  to  sustain  a  family 
of  four  through  the  grazing  season,  and  (3)  the  public 
interest  could  best  be  served  if  the  land  were  retained 
in  Federal  ownership,  the  applicant  is  entitled  tc  no- 
tice and  an  opportunity  for  hearing  before  the  appli- 
cation is  rejected  on  the  record. 

I^Eij!da_L._Hulsman,  46  IELA  303  (Mar.  31,  1980) 


INDIAN_ALL0TI1ENTS_0N_PUBI.IC_D0(!AIN — Continued 

GENERALLY — Continued 

An  application  for  an  Indian  allotment,  filed  on 
behalf  of  a  minor  child,  pursuant  to  sec.  4  of  the 
General  Allotment  Act,  as  amended,  25  U.S.C.  »  334 
(1976),  which  is  unaccompanied  by  the  certificate  of 
eligibility  required  by  43  CFR  2531.1(b)  and  (d)  ,  is 
properly  rejected. 

Geneiya_Nell_naston_Smith_et_al..,  48  IBLA  199 
(June  lb,  1980) 


No  rights  of  Indians  are  violated  because  public 
lands  have  been  withdrawn  from  settlement  and  must 
be  classified  pursuant  to  the  Taylor  Grazing  Act, 
43  U.S.C.  «  315  (1976),  before  such  lands  can  be 
allotted  to  an  Indian  under  sec.  4  of  the  General 
Allotment  Act  of  1887,  25  U.S.C.  *  33<4  (1976). 

An  application  for  an  Indian  allotment,  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  4  33a  (1976),  which  is  not  accom- 
panied by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  and  (d)  or  the  petition 
for  classification  required  by  43  CFR  2531.2  may  be 
rejected. 

Don_Stokes_et_ali,  48  IBLA  365  (July  11,  1980) 

Iam^i_L^u_Riclter_Siith_et_aU  t    149  jbla  251  (Aug.  18, 
1980) 


JJ£IilLiLL02HI]iIS_0N_PUELIC_D0HAIN — Continued 

GENERALLY — Continued 

An  application  for  Indian  allotment,  filed  pursu- 
ant to  25  U.S.C.  *  3314  (1976),  must  be  rejected  where 
the  land  applied  for  does  not  eiist. 

Loretta  Berlene  Garrison  Lee.  51  IBLA  176  (Nov.  26, 
1980) 


No  rights  of  Indians  are  violated  because  public 
lands  have  teen  withdrawn  from  settlement  and  must  be 
classified  pursuant  to  the  Taylor  Grazing  Act,  43  U.S.C. 
%    315  (1976). 

An  application  for  an  Indian  allotment,  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  4  334  (1976),  which  is  not  accom- 
panied by  either  the  certificate  of  eligibility 
required  by  43  CFF  2531.1(b)  and  (d)  or  the  petition 
for  classification  required  by  ti 3  CFR  2531.2  may  be 
rejected. 

S2i_J!i_J!iiig£^_Jfi.  52  IBLA  52  (Jan.  6,  1981) 


Applications  for  Indian  allotments  on  the  public 
domain  pursuant  to  sec.  <t ,  General  Allotment  Act,  as 
amended,  25  U.S.C.  %    334  (1976) ,  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1,  are  properly  rejected. 

SaiueJ_Lee_Gifford_et_al.,  53  IBLA  23  (Feb.  26,  1981) 


No  rights  of  Indians  are  violated  because  public 
lands  have  been  withdrawn  from  settlement  and  must  be 
classified  pursuant  to  the  Taylor  Grazing  Act,  43  U.S.C. 
%    315  (1976) ,  before  public  lands  can  be  allotted  to  an 
Indian  under  sec.  4  of  the  General  Allotment  Act  of 
1887,  25  U.S.C.  $  334  (1976). 

An  application  for  an  Indian  allotment,  filed  on 
behalf  of  a  minor  child,  pursuant  to  sec.  4  of  the 
General  Allotment  Act,  as  amended,  25  U.S.C.  «  334 
(1976) ,  which  is  unaccompanied  by  the  certificate  of 
eligibility  required  by  4  3  CFR  2531.1(b)  and  (d)  ,  is 
properly  rejected. 

5°iia_I§0_i!i£*£Ei_£iy^§_Llo.y.d_Atwater.,  18  IBLA  373 
(July  llT~1980) 


Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
ajjended,  25  U.S.C.  5  331  (1976),  which  are  unaccompa- 
nied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1  are  properly  rejected. 

Applications  for  Indian  allotment  on  the  public 
domain  filed  pursuant  to  sec.  1  of  the  General  Allot- 
ment Act,  as  amended  25  U.S.C.  «  331  (1976),  which 
are  not  accompanied  by  the  petition  for  classification 
required  by  43  CFR  2531.2  are  properly  rejected. 

No  rights  of  Indians  are  violated  because  public 
lands  have  been  withdrawn  from  settlement  and  must 
be  classified  pursuant  to  the  Taylor  Grazing  Act, 
43  U.S.C.  «  315  (1976),  before  public  lands  can  be 
allotted  to  an  Indian  under  sec.  1  of  the  General 
Allotment  Act  of  1887,  25  U.S.C.  »  331  (1976)  . 


fio^It  0al£_3aE§£°a_et  alir  51  IBLA  115  (Nov. 
1980) 


20, 


An  appeal  from  a  Bureau  of  Land  tlanagement  decision 
suspending  action  on  an  Indian  allotment  application 
pending  final  action  on  a  previously  filed  application 
for  the  same  lands  will  be  dismissed  and  the  case  remanded 
to  BLM  where  the  record  shows  that  the  previously  filed 
application  requesting  the  same  land  was,  in  fact,  filed 
prior  to  appellant's  application. 

Applications  for  Indian  allotments  on  the  public 
domain  pursuant  to  sec.  1,  General  Allotment  Act,  as 
amended.  25  U.S.C.  «  331  (1976),  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
43  CFR  2531.1,  are  properly  rejected. 

Wanda  Lois  Lee  HcKinnej_et_al. ,  53  IBLA  279  (Bar.  21, 
1981) 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  1  of  the  General  Allotment  Act,  as 
amended.  25  U.S.C.  «  334  (1976)  ,  for  land  which  has  not 
been  classified  for  such  disposition,  and  which  is  not 
accompanied  by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2  is  properly 
rejected. 

Kathron_Fi_»riaht_Belben»  68  IBI-*  179  (Nov.  8,  1982) 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  $  334  (1976),  is  properly  rejected 
where  the  applicant  has  refused  to  provide  a  certifi- 
cate of  eligibility  required  by  43  CFR  2531.1(b). 

Howard  W.  Smithson.  70  IBLA  126  (Jan.  13,  1983) 
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Ifi£IA5_AIL0235NlS_ON_PU:B.LI(:_j)OH!IN — continued 
GENERALLY — Continued 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  a  certificate  of  eligibility  of  the 
applicant,  the  applications  are  properly  rejected. 

Suellen_Gai_Stewart_Wilson,  70  IBLA  165  (Jan.  19, 
19837"" 


INDIAN  ALLOTMENTS  ONPUELIC  DOMAIN — Continued 

CLASSIFICATION — Continued 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  petitions  for  classification  of  the 
lands,  the  applications  must  be  rejected. 

Hary_ Fr a nces_ S t iles_et_a  1A ,  64  IBLA  361  (June  16,  1982) 


Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  1,  General  Allotment  Act,  as 
amended,  25  U.S.C.  i    334  (1976) ,  which  are  unaccom- 
panied by  the  certificate  of  eligibility  required  by 
13  CFR  2531.1,  are  properly  rejected. 


George  L. Clay  Lee  et  al. 

1983) 


70  IBLA  196  (Jan.  21, 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  ««  334,  336  (1976),  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  not  accompanied  by  either  the  certificate  of  eligi- 
bility required  by  43  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2  is  properly 
rejected. 

Phyllis  Inez  Haston  Bartlett,  Daniel  Walker  Taylor, 
71  IBLA  1  (Feb.  9,  1983)" 


An  application  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  that 
is  unaccompanied  by  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  is  properly  rejected. 

Ellis_Euaene_Hardcastle,  74  IBLA  20  (June  24,  1983) 

IIia_Mae_Jones,  76  IBLA  205  (Oct.  11,  1983) 


Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  without  first 
ruling  on  the  petitions. 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  petitions  for  classification  of  the 
lands,  the  applications  must  be  rejected. 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  a  certificate  of  eligibility  of  the 
applicant,  the  applications  must  be  rejected. 

Litha_Muriel_8ryant  Smith_et  a U  ,  66  IBLA  150 
(Aug.  Io7~1982) 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Road  lands  in 
accordance  with  a  perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  then  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4  of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Wagon 
Road  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

Hary  Margaret  Wear  et  al. ,  67  IBLA  8  (Sept.  1,  1982) 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4  of  the  General  Allotment  Act,  as 
amended,  25  U.S.C.  »$  334,  336  (1976),  for  land  which 
has  not  been  classified  for  such  disposition,  and  which 
is  not  accompanied  by  either  the  certificate  of  eligi- 
bility required  by  43  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2(a)  is  properly 
rejected. 

James_0._  Jones,  75  IBLA  192  (Aug.  22,    1983) 


Where  the  Secretary  of  Agriculture  has  made  a 
determination  pursuant  to  sec.  31  of  the  Act  of 
June  25,  1910,  36  Stat.  863,  25  U.S.C.  *  337  (1976), 
that  lands  within  a  national  forest  are  of  no  value  for 
the  timber  found  thereon  and  are  of  negligible  value 
for  agricultural  or  grazing  purposes,  the  Secretary  of 
the  Interior  may  properly  reject  the  allotment  where 
the  record  shows  that  the  land  in  question  is  not  a 
viable  economic  agricultural  unit. 

Jar ren_ J.._Conr a d ,  79  IBLA  394  (Mar.  27,  1984) 


CLASSIFICATION 

Where  petitions  for  classification  and  applica- 
tions tor  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  without  first 
ruling  on  the  petitions. 


Where  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force,  and  thereby  segregated  them  from  all  forms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  for 
Indian  allotment. 

The  Secretary  is  without  authority  to  classify 
lands  withdrawn  for  Nellis  Air  Force  Base  by  Congress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotments  under  sec.  4  of  the  General  Allotment  Act. 

Lewis  Quentin  Garver,  67  IBLA  140  (Sept.  16,  1982) 


Where  a  petition  for  classification  and  an 
application  for  Indian  allotment  are  filed  together,  it 
is  improper  to  reject  the  application  without  first 
ruling  on  the  petition. 

Wesley  Kenneth_Philli£sx_Jr. ,  67  IBLA  168  (Sept.  21, 
19827 


Where  land  has  been  segregated  from  all  forms  of 
disposition  under  the  public  land  laws  pursuant  to  an 
Act  of  Congress,  the  lands  are  "otherwise  appropriated' 
within  the  meaning  of  sec.  4  of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Where  a  petition  for  classification  and  an  appli- 
cation for  Indian  allotment  are  filed  together,  for 
land  not  "otherwise  appropriated,"  it  is  improper  to 
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INDIAN_ALLOTBEHTS  ON  PUBLIC  pOBAIH— Continued 

CLASSIFICATION — Continued 

reject  the  application  without  first  ruling  on  the 
petition . 

Gary  Lester  Gray.  Grace  Barie  Bayfield  Gray.  67  IBLA 
l8«  (Sept.  22,  1982) 


Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  on  the  ground  that 
the  land  is  not  classified  as  suitable  for  such  dis- 
position without  first  ruling  on  the  petitions. 

Suellen_Gai_Stewart_Bilson,  70  IBLA  165  (Jan.  19, 
1983) 


When  an  application  is  for  an  allotment  under  the 
provisions  of  25  D.S.C.  s    337  (1976),  the  application 
is  referred  to  the  Secretary  of  Agriculture  for  a 
determination  as  to  whether  the  lands  are  tore  valuable 
for  agricultural  or  grazing  purposes  than  for  the  ti»ber 
found  thereon,  the  Department  of  the  Interior  is  bound 
by  the  determination  of  the  Secretary  of  Agriculture 
and  is  constrained  to  follow  that  decision. 

Shirley__Ai_Clark,  77  IBLA  51  (Nov.  7,  1983) 


When  an  application  is  made  for  an  allotment  under 
the  provisions  of  25  U.S.C.  $  337  (1976),  governing 
allotments  to  Indians  within  national  forests,  the 
application  is  referred  to  the  Secretary  of  Agriculture 
for  a  determination  whether  the  lands  are  more  valuable 
for  agricultur-al  or  grazing  purposes  than  for  the 
timber  found  thereon.   The  Department  of  the  Interior 
is  bound  by  the  determination  of  the  Secretary  of 
Agriculture  and  is  constrained  to  follow  that  decision. 

^EtSL- Ji_£°SEl^ >    79  IBLA  39a  Car-  27,  1984) 


LANDS  SUBJECT  TO 

Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to 
issue  allotments  to  Indians  where  the  Indians  have 
made  settlement  upon  public  lands  "not  otherwise  appro- 
priated."  An  application  for  an  Indian  allotment  is 
properly  rejected  where  the  lands  included  in  the 
application  are  not  available  for  settlement  and  dispo- 
sition under  the  General  Allotment  Act  because  they 
have  been  transferred  from  Federal  ownership. 

Baudra  June  Underwood  Lentell.  Marvin  Curtis  Swanner, 
49  IBLA  317  (Aug.  20,  1980) 

A2°_B^_iJart_Hedriclc,  55  IBLA  143  (June  4,  1981) 


INDIAN  ALLOTMENTS  OH  PUBLIC  POBAIH — Continued 

LANDS  SUBJBCT  TO — Continued 

Publication  in  the  Federal  Register  of  a  classifi- 
cation for  multiple  use  management  pursuant  to  43  CFB 
2461.2  will  segregate  the  affected  land  to  the  eitent 
indicated  in  the  notice,  and  applications  for  such 
land  must  be  rejected. 

Bobert  Dale  Harston  et  al.,  51  IBLA  US  (Nov.  20, 
1980) 


Lands  withdrawn  for  reclamation  purposes  are  not 
available  for  disposition  under  the  public  land  laws, 
including  the  Indian  Allotment  Act,  as  ajxended,  25  U.S.C. 
$«  334,  336  (1976) ,  and  an  application  thereunder  for 
land  so  withdrawn  is  properly  rejected. 

James  A.  Fort.  51  IBLA  285  (Dec.  15,  1980) 


The  effect  of  the  issuance  of  a  patent  is  to 
transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  jurisdiction  of  the  Department 
of  the  Interior.   Where  BLB's  records  show  lands  have 
been  patented,  an  Indian  allotment  application  filed 
under  the  General  Allotment  Act  of  Feb.  8,  1887,  for 
such  lands  is  properly  rejected. 


Bary  Patricia  Anne  Newman  Gibson  et  al. 
"(Jan.  307  198l)~" 


52  IBLA  216 

88  I.D.  244 


Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  43  CFB 
2461.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 

Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  4  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  where  the  Indians  have  made  settlement  upon 
public  lands  "not  otherwise  appropriated."   An  applica- 
tion for  an  Indian  allotment  is  properly  rejected  where 
the  lands  included  in  the  application  are  not  available 
for  settlement  and  disposition  under  the  General  Allot- 
ment Act  because  they  have  been  segregated  from  all 
forms  of  entry  under  the  public  land  laws  by  the  Act  of 
Bar.  6,  1958. 

The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  BLB  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  under  the  General 
Allotment  Act  of  Feb.  8,  1887,  for  such  lands  is  prop- 
erly rejected. 

Samuel_Lee_Gifford_et_al_.,  53  IBLA  23  (Feb.  26,  1981) 
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Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 

HaJ!da_Lois_Lee_BcKinney_et_al..,  53  IELA  279  (Bar.  24, 
1981) 

Jan_C hr i s t iaji_ S_y k es ,  55  IBLA  23  (Hay  26,  1981) 


£«!§ la_J une_ Wood_Finch ,  49  IBLA  325  (Aug.  22,  1980) 
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LARDS  SUBJECT  TO — Continued 

The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  fioi  the  United  States  and  to 
reaove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  BLB  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  under  the  General 
Allotment  Act  of  Feb.  8,  1887,  for  such  lands  is  prop- 
erly rejected. 

Samuel  Lee  Gifford  et  al. (On  Reconsideration) ,  55  IBLA 

1  (Hay  21,  1981) 

JiSai_L°iJ!_5ibso n ,  59  IBLA  170  (Oct.  26,  1981) 


Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  the 
Classification  and  Multiple  Use  Act  of  1964,  43  U.S.C. 
*  1411  (1976) ,  will  segregate  the  affected  land  to  the 
extent  indicated  in  the  notice,  and  applications  for 
such  land  pursuant  to  sec.  4  of  the  Act  of  Feb.  8, 
1887,  as  amended,  25  D.S.C.  «  334  (1976),  must  be 
rejected. 

The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

where  BLB  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  pursuant  to  sec. 
4  of  the  Act  of  Feb.  8,  1887,  as  amended.  25  U.S.C. 
i    334  (1976) ,  for  such  lands,  is  properly  rejected. 

Dorothy  L.  Standridge  et  al. .  55  IBLA  131  (June  3, 
1981) 


INDIAN  ALLOTBENTS  08. PUBLIC  DOMAIN — Continued 

LAUDS  SUBJECT  TO — Continued 

Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  11  CFR 
2461.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 

Sec.  U  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  %    334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  where  the  Indians  have  made  settlement  upon 
public  lands  "not  otherwise  appropriated."   An  applica- 
tion for  an  Indian  allotment  is  properly  rejected  where 
the  lands  included  in  the  application  are  not  available 
for  settlement  and  disposition  under  the  General  Allot- 
ment Act  because  they  have  been  segregated  from  all 
forms  of  entry  under  the  public  land  laws  by  the  Act  of 
Bar.  6,  1958. 

Harvin  Coy  Gifford  et  alT.  58  IBLA  98  (Sept.  24,  1981) 

Setsjr_Romaine_Bevill,    58    IBLA    260     (Oct.    6,    1981) 

William  Bilton.  Jr..  Cordell  Eldon  Eugene  Morgan. 
Byrna  June  Morgan,  Jackie  Lavern  Jarman.  59  IBLA  182 
(Oct.  27,  1981) 
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Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  the 
Classification  and  Multiple  Use  Act  of  1964,  43  U.S.C. 
«  1411  (1976) ,  will  segregate  the  affected  land  to  the 
extent  indicated  in  the  notice,  and  applications  for 
such  land  pursuant  to  sec.  4  of  the  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  t  334  (1976),  must  be 
rejected. 


Gladys  Lee  Cardwell  Gifford. 
55  IBLA  332  (June  26,  1981) 


Betty  Ann  Gifford  Jarman , 


Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 


Don_»i_H illx_ Sr^ 
(Sept.  24,  1981) 


Lois  Sallee  Kelso  Shrode.  58  IBLA  103 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to  issue 
allotments  to  Indians  where  the  Indians  have  made  set- 
tlement upon  public  lands  "not  otherwise  appropriated." 
An  application  for  an  Indian  allotment  is  properly 
rejected  when  the  lands  included  in  the  application  are 
not  available  for  settlement  and  disposition  under  the 
General  Allotment  Act  because  they  have  been  segregated 
from  appropriation  under  the  public  land  laws  on  July  7, 
1967,  when  the  "Notice  of  Classification  of  Public  Lands 
for  Multiple  Use  Management"  was  published  in  the 
fS^Slii  Register. 

£iiiies_ I nez_Bood_S wanner ,  58  IELA  108  (Sept.  24,  1981) 
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flJI«i!!_L§e_ Stokes,  58  IBLA  199  (Sept.  29,  1981) 
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IHDIAH  ALLOTHBHTS  OB  POBLIC  DOHAIH — Continued 

LAHDS  SUBJECT  TO — Continued 

Sec.  a  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended.  25  U.S.C.  *  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  where  the  Indians  have  Bade  settlement  upon 
public  lands  "not  otherwise  appropriated."   An  applica- 
tion for  an  Indian  allotment  is  properly  rejected  where 
the  lands  included  in  the  application  are  not  available 
for  settlement  and  disposition  under  the  General  Allot- 
ment Act  because  they  have  been  segregated  from  all 
forms  of  entry  under  the  public  land  laws  by  the  Act  of 
Bar.  6.  1958. 

Publication  in  the  Federal  Register  of  a  classi- 
fication for  multiple  use  management  pursuant  to  U3  CFR 
2461.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 

The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  BLH  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  under  the  General 
Allotment  Act  of  Feb.  8,  1887,  for  such  lands  is  prop- 
erly rejected. 


IHDIAH  ALLOTHBHTS  OH, PUBLIC  DOHAIH — Continued 

LAUDS  SUBJECT  TO — Continued 

in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotments  under  sec.  t    of  the  General  Allotment  Act. 

tSiis_2aSSliS_SaiISE »  67  IBL*  l^O  (Sept.  16,  1982) 


where  a  petition  for  classification  and  an  appli- 
cation for  Indian  allotment  are  filed  together,  for 
land  not  "otherwise  appropriated,"  it  is  improper  to 
reject  the  application  without  first  ruling  on  the 
petition. 

Gary  Lester  Gray. Grace  Harie  Rayfield  Gray,  67  IELA 

18U  (Sept.  22,  19827 


Where  land  has  been  withdrawn  from  lease  or 
disposal  under  the  public  land  laws  pursuant  to  an 
Executive  order,  the  lands  are  "otherwise  appropriated* 
within  the  meaning  of  sec.  u  of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 


George  L.  Clay  Lee, et  al,.  70  IBLA  196  (Jan. 
198  3)"" 


21, 


Lula  Lorene  BcCracken  Slowey , 
1981) 


58  IBLA  202  (Sept.  29, 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  $  334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

5*1 i_Fr ances_St  i  1  es_et_al_. ,  64  IBLA  361  (June  16,  1982) 

titha_Buriel_Bry.ant_Smith_et_ali,  66  IBLA  150 
(Aug.  10,  1982) 

Wesley  Kenneth  Phillips,  Jr.,  67  IBLA  168  (Sept.  21, 
19827 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Road  lands  in 
accordance  with  a  perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4  of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Wagon 
Road  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

HaO-Sataa  r  e  t_  We  ar_et_a  K  ,  67  IBLA  8  (Sept.  1,  1982) 


Where  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force,  and  thereby  segregated  them  from  all  forms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  for 
Indian  allotment. 

The  Secretary  is  without  authority  to  classify 
lands  withdrawn  for  Nellis  Air  Force  Base  by  Congress 


The  effect  of  the  issuance  of  a  legal  patent  is  to 
transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior.   Where  BLH  records  show  lands  have 
been  legally  patented,  an  Indian  allotment  application 
for  such  lands  is  properly  rejected. 

Hank_Pa t terson ,  71  IBLA  109  (Feb.  28,  1983) 


Where  land  has  been  designated  for  specific 
disposal  pursuant  to  statutory  authority,  the  land  is 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act,  and  not  available  for 
Indian  allotment. 

Iiiis_Euaene_Hardcastle,  74  IBLA  20  (June  24,  1983) 

IIia_?ae_ Jones ,  76  IBLA  205  (Oct.  11,  1983) 


BLH  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4  of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  «ft  334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3  of  the  Act  of 
Bar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Colorado  River  Commis- 
sion of  the  State  of  Nevada.   The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  but  it  is  still  reflected  on  the  public  land 
records  of  BLB. 


SS3 1L a  Anne  Jones, 
(SeptT  67  1983) 


Claudie  Lee  Jones.  76  IBLA  17 


When  an  application  is  for  an  allotment  under  the 
provisions  of  25  U.S.C.  5  337  (1976),  the  application 
is  referred  to  the  Secretary  of  Agriculture  for  a 
determination  as  to  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the  timber 
found  thereon,  the  Department  of  the  Interior  is  tound 
by  the  determination  of  the  Secretary  of  Agriculture 
and  is  constrained  to  follow  that  decision. 

Land  included  in  an  application  for  powersite 
development  under  the  Federal  Power  Act  of  June  10, 
1920,  16  U.S.C.  «  818  (1976),  shall  from  the  date  of 
filing  of  the  application  be  reserved  from  entry, 
location,  or  other  disposal  under  the  laws  of  the 
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United  States,  unless  otherwise  directed  by  the  Federal 
Power  Commission  or  by  Congress.   No  rights  may  be 
acquired  by  a  settler  on  the  public  land  who  initiates 
settlement  at  a  time  when  the  land  is  not  open  to  entry. 

Shirley._Ai_Clark,  77  IBLA  51  (Nov.  7,  1983) 


when  an  application  is  made  for  an  allotment  under 
the  provisions  of  25  U.S.C.  *  337  (1976),  governing 
allotments  to  Indians  within  national  forests,  the 
application  is  referred  to  the  Secretary  of  Agriculture 
for  a  determination  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the 
timber  found  thereon.   The  Department  of  the  Interior 
is  bound  by  the  determination  of  the  Secretary  of 
Agriculture  and  is  constrained  to  follow  that  decision. 

Where  the  Secretary  of  Agriculture  has  made  a 
determination  pursuant  to  sec.  31  of  the  Act  of 
June  25,  1910,  36  Stat.  863,  25  U.S.C.  *  337  (1976), 
that  lands  within  a  national  forest  are  of  no  value  for 
the  timber  found  thereon  and  are  of  negligible  value 
for  agricultural  or  grazing  purposes,  the  Secretary  of 
the  Interior  may  properly  reject  the  allotment  where 
the  record  shows  that  the  land  in  question  is  not  a 
viable  economic  agricultural  unit. 

Stfien^J^Conrad ,  79  IBLA  394  (Bar.  27,  1984) 


Generally- -Continued 

Regulations  requiring  the  use  of  "near  reservation' 
designations  for  funding  under  the  Indian  Child  Welfare 
Act  establish  reasonable  procedures  through  which  the 
United  funds  under  the  Act  can  be  allocated  to  organi- 
zations operating  on  or  near  reservations  and  those 
operating  off  the  reservations  to  ensure  nonduplication 
of  coverage. 

United  Indians  of  All, Tribes Foundation  v.  Acting 

Deputy  Assistant  Secretary — ^Indian  Affairs (Opera- 

tionsj.,    11    IEIA~226   "(July    57~~1983)~ 


If  there  is  no  duplication  of  service  population 
between  a  tribe  providing  services  under  the  Indian 
Child  Welfare  Act  and  an  independent  organization  pro- 
viding the  same  types  of  services,  the  mere  fact  that 
the  organization  is  located  in  an  area  designated  "near 
reservation"  by  the  tribe  does  not  render  it  ineligible 
to  seek  grant  funds. 

when  more  than  one  otherwise  eligible  grant  appli- 
cant applies  for  funds  under  the  Indian  Child  Welfare 
Act  to  provide  services  to  the  same  Indian  population, 
funding  should  be  given  only  to  the  organization  whose 
proposal  best  promotes  the  purposes  of  the  Act. 

Seattle  Indian  Center  v.  Acting  Deputy  Assistant 

Secretary — Indian  Affairs (Operations) ,  12  IBIA  67 

(DecT  5,  19837  90  I.B.  515 


INDIAN  CHILD  WELFARE  ACT  OF  1978 


FINANCIAL  GRANT  APPLICATIONS 

Generally. 

Although  the  ultimate  decision  on  whether  to 
select  a  particular  proposal  for  grant  funding  under 
the  Indian  Child  Welfare  Act  and  its  implementing 
regulations  is  discretionary,  the  regulations  provide 
certain  legal  guidelines  and  requirements  that  must  be 
followed  in  reaching  that  decision.   An  alleged  viola- 
tion of  these  guidelines  and  requirements  could  serve 
as  the  basis  for  Board  jurisdiction  limited  to  the 
alleged  violations  of  law. 

Billings  American  Indian  Council  v.  Deputy  Assistant 
Secretary—Indian  Affairs  (Operations).  11  IBIA  112 
(Apr.  1,  1983) 


25  CFR  23.25(c)  (3)  does  not  require  that  an 
organization  providing  Indian  child  welfare  or  family 
assistance  programs  have  previously  received  grant 
funds  under  the  Indian  Child  Welfare  Act  in  order  to 
qualify  for  its  exemption. 

Read  in  context,  25  CFR  23.29(b)  (4)  is  an  integral 
part  of  sec.  23.29,  which  is  intended  to  help  ensure 
that  each  application  for  grant  funds  under  the  Indian 
Child  Welfare  Act  will  ultimately  be  evaluated  on  its 
merits,  rather  than  disapproved  because  of  technical 
shortcomings. 

The  remedy  for  failure  to  meet  the  deadlines 
established  in  25  CFR  23.30,  23.32,  and  23. 34  for  con- 
sideration of  an  application  for  grant  funds  under 
the  Indian  Child  Welfare  Act  is  provided  in  25  CFR 
23.65  and  is  the  right  to  request  a  decision  from  the 
next  higher  official  having  approval  authority. 

Urban  Indian  Council.  Inc.  v.  Acting  Deputy  Assistant 

Secretary-Indian  Affairs (Operations)  .  11  IBIA  146 

(Apr.~4,  1983) 


Although  the  ultimate  decision  on  whether  to 
select  a  particular  proposal  for  grant  funding  under 
the  Indian  Child  Welfare  Act  and  its  implementing 
regulations  is  discretionary,  the  regulations  provide 
certain  legal  guidelines  and  requirements  that  must  be 
followed  in  reaching  that  decision.   An  alleged  viola- 
tion of  these  guidelines  and  requirements  could  serve 
as  the  basis  for  Board  jurisdiction  limited  to  the 
alleged  violations  of  law. 

Part  23  of  25  CFR  places  the  burden  on  the  appli- 
cant to  prove  that  it  is  entitled  to  receive  Federal 
funds  under  the  Indian  Child  Welfare  Act. 

Receiving  technical  assistance  from  the  Bureau  of 
Indian  Affairs  in  the  preparation  of  an  application  for 
grant  funding  under  the  Indian  Child  Welfare  Act  does 
not  guarantee  that  the  application  will  be  funded. 

Nambe  Pueblo  v.  Deputy  Ass't  Secret ary--Indian  Affairs 
J2£er a t ionsl ,  13  IBIA  53~(Dec.  7,  1984) 


Disapproval 

A  violation  of  the  responsibilities  undertaken  by 
the  Bureau  of  Indian  Affairs  in  25  CFR  23.29(f)  (4)  is 
not  proven  merely  by  a  showing  that  an  application  for 
grant  funds  under  the  Indian  Child  Welfare  Act  was 
disapproved  without  prior  notification  of  possible 
disapproval  and  an  opportunity  to  correct  errors. 
Rather,  the  reasons  for  disapproval  must  be  examined  to 
determine  whether  they  are  the  kinds  of  problems 
addressed  by  the  regulation. 

Urban  Indian  Council,  Inc.  v.  Acting i Deputy  Assistant 
Secretary-Indian  Affairs  (Operations),  11  IBIA  146 
(Apr.  4,  1983) 
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Disapproval  —  Continued 

The  failure  of  an  Indian  organization  providing 
Indian  Child  Welfare  Act  services  in  an  area  designated 
"near  reservation"  to  seek  funding  through  the  govern- 
ing body  of  the  tribe  making  the  designation  consti- 
tutes a  "special  problem  or  impediment"  to  approval  of 
the  application  within  the  meaning  of  25  CFR 
23.29(b)  (4)  . 

United  Indians  of  All  Tribes  Foundation  v.  Acting 

Deputy  Assistant  Secretar y--Indian  Affairs L2£££3; 

i±°nsl7  11  IBIA  226  (July  57  1983)" 


Funding 

Under  Departmental  regulations,  areas  officially 
designated  to  be  on  or  near  an  Indian  reservation  are 
considered  part  of  the  reservation  for  purposes  of 
funding  social  services  programs.   Departmental  regu- 
lations implementing  the  Indian  Child  Welfare  Act  of 
1978  do  not  permit  an  Indian  tribe  to  combine  with  a 
social  services  corporation  within  an  area  designated 
"near  reservation"  for  social  services  funding  purposes. 

Nava jo_Tribe  v.  Commissioner  of  Indian  Affairs , 

TO  IBIA  78~(Aug7  30,  19827  ~89  I.D.  42« 


Failure  to  timely  file  application  for  grant 
funding  under  the  Indian  Child  Welfare  Act  of  1978 
permits  rejection  of  late  offers  pursuant  to  Depart- 
mental notice  and  regulation. 

Indian  Lodge  Consortium  S  Chiloguin  Indian  Lodge  v. 

Deputy  Assistant  Secretary  —  Indian  Affairs (C_p_era; 

tionsl,  11  IBIA  9  "(Dec.  10,  1982)" 


Funding—Continued 

Geographic  location  alone  does  not  determine 
whether  a  program  seeking  funding  under  the  Indian 
Child  Welfare  Act  is  to  be  characterized  as  "off"  or 
"near"  reservation;  rather  the  client  population  served 
by  the  program  is  the  determinative  factor. 

The  definition  of  "Indian"  in  25  CFR  23.2(d)  (2) 
specifies  the  type  of  proof  of  Indian  ancestry  neces- 
sary to  qualify  for  receipt  of  services  funded  under 
the  Indian  Child  Welfare  Act.   It  does  not  purport  to 
define  the  client  population  of  "near  reservation" 
programs. 

United  Indians  of  All  Tribes  Foundation  v.  Acting  Deputy 

Assistant  Secretary  —  Indian  Affairs (Operations! (On 

Reconsider at ionl,  11  IBIA~276  (Aug.~15,~198 3) 

90  I.D.  376 


(See  also  Exchanges  of  Land,  Indian  Probate, 
Rights-of-Way--if  included  in  this  Index.) 

GENERALLY 

Where  the  Bureau  of  Land  Management  (BLM)  has 
offered  lands  for  competitive  oil  and  gas  lease  sale, 
and  on  appeal  the  high  bidder  presents  evidence  which 
raises  a  question  concerning  the  leasability  by  BLM  of 
certain  of  those  lands  because  of  possible  conflicting 
ownership  problems  between  the  United  States  and  the 
Choctaw,  Chickasaw,  and  Cherokee  Indian  Nations,  the 
sale  shall  be  voided  and  the  high  bidder's  bonus  bid 
deposit  returned. 

Samson  Resource  Co..  55  IBLA  51  (Bay  29,  1981) 


An  organization  which  received  funding  under  the 
Indian  Child  Welfare  Act  during  one  fiscal  year  has  no 
right  to  continued  funding  during  a  subsequent  fiscal 
year.  There  is  no  analogy  between  the  termination  of 
welfare  benefits  without  a  hearing  and  the  expiration 
of  a  grant  under  its  own  terms. 

The  Bureau  of  Indian  Affairs  has  promulgated  regu- 
lations in  25  CFR  Part  23  setting  forth  criteria  for 
the  allocation  of  limited  grant  funds  under  the  Indian 
Child  Welfare  Act.   These  regulations,  including  the 
requirement  that  tribes  be  responsible  for  seeking 
funding  for  those  tribal  members  living  off  the  reser- 
vation but  within  areas  designated  "near  reservation" 
by  publication  in  the  Federal  Register,  are  reasonable 
attempts  to  conserve  limited  funds  and  ensure  that  dup- 
lication of  benefits  does  not  occur. 

Native  Americans  for  Community  Action  v.  Deputy 

Assistant  Secretary--Indian  Affairs (Operations) , 

11  IBIA  214  (July  1,  1983)  90  I.D.  283 


The  Act  of  May  23,  1908,  35  Stat.  267,  as  amended, 
16  U.S.C.  i    671  (1976),  providing  for  the  establishment 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

Hingeline  Overthrust  Oil  S  Gas,  Inc.,  80  IBLA  4 
(Mar7  27,  1984) 


Lands  within  the  Colville  Indian  Reservation  were 
segregated  from  mineral  entry  on  Sept.  19,  1934,  and 
the  land  was  not  thereafter  opened  to  mineral  loca- 
tion.  A  mining  claim  located  on  such  land  after 
Sept.  19,  1934,  is  null  and  void  ab  initio. 


£oii_Tr ud.e_ll,  83  IBLA  196  (Oct.  16,  1984) 


ABORIGINAL  TITLE 


So  long  as  a  departure  from  prior  practice  is 
clearly  explained  and  shown  to  be  neither  arbitrary  nor 
capricious,  the  Department  has  full  authority  to  cor- 
rect prior  erroneous  interpretations  of  law. 

The  Board  of  Indian  Appeals  will  not  permit  a  col- 
lateral attack  on  the  designation  of  an  area  as  "near 
reservation"  in  the  context  of  an  appeal  from  the 
denial  of  a  grant  application. 

United  Indians  of  All  Tribes  Foundation  v.  Acting 

Deputy  Assistant  Secretary  —  Indian  Affairs (Opera- 

tionsi.,  11  IBIA  226  (July  5,~1983)"" 


Alaskan  Native  aboriginal  occupancy  claims,  or 
claims  under  the  organic  Act  of  Alaska  of  May  17,  1884, 
and  the  Act  of  June  6,  1900,  were  extinguished  by  the 
Alaska  Native  Claims  Settlement  Act.  A  Native  appli- 
cant's rights  under  the  1906  Native  Allotment  Act  are 
based  upon  his  or  her  individual  compliance  with  that 
Act  and  not  upon  any  ancestral  use  of  the  land. 

William  Bouwens  et.al.,  46  IBLA  366  (Apr.  8,  1980) 


IB DIAN_LANDS-- Continued 

ACQUIRED  LANDS 

The  discretion  given  to  the  Secretary  of  the 
Interior  under  25  U.S.C.  «  409a  (1976)  to  approve  the 
acquisition  of  certain  lands  in  Indian  trust  or 
restricted  status  encompasses  the  power  to  reconsider 
the  approval  of  such  an  acquisition  when  it  appears 
that  approval  may  have  been  granted  through  fraud  or 
misrepresentation. 

Once  reconsideration  of  approval  of  an  acquisition 
of  land  in  Indian  trust  or  restricted  status  in  accord- 
ance with  25  U.S.C.  $    409a  (1976)  is  properly  under- 
taken and  the  requirements  of  due  process  are  met, 
conclusive  evidence  that  the  transaction  did  not  meet 
the  statutory  or  regulatory  requirements  provides 
grounds  for  termination  of  the  trust  or  restricted 
status. 

Under  25  U.S.C.  *  409a  (1976),  the  funds  used  to 
purchase  land  to  be  held  in  trust  in  order  to  replace 
Indian  trust  or  restricted  lands  taken  for  a  public 
purpose  or  voluntarily  sold  by  the  Indian  owner  must 
be  shown  to  have  been  derived  from  the  prior  taking  or 
sale  of  such  trust  or  restricted  lands. 

Dora  Joyce  Prieto  v.  Acting  Area  Director,  Sacramento 
Area  Of ficei_Bureau_gf_Indian_Af fairs,  11  IBIA  124 
(Bar.  22,  1983)" 


ALLOTMENTS 

Generally 

The  Commissioner,  Bureau  of  Indian  Affairs,  prop- 
erly required  the  publication  of  a  notice  to  offer  for 
sale  oil  and  gas  leases  on  Navajo  allotment  lands  pur- 
suant to  25  CFR  172.4  after  disapproval  of  leases  nego- 
tiated with  Indian  allottees. 

5§5i_£§lj;olS!lS_£Oi»  "*7  IBL*  66  Upr.  18,  1980) 


lifil.AJ-.L.A.NCS-- Con  t  i  n  ued 

ALLOTMENTS — Continued 

Alienation — Continued 

agency  officials  despite  appellant's  intervening 
adjudication  of  bankruptcy. 

Clarence_Buns_Af^er_yi_Aber^een_Area_Eirectoii_Eureau 
of  Indian  Affairs,  and  Cheyenne  River  S iou x_Tr i te , 
i~IBIA  170  (Cct.  27,  1980)  "  87  I.E.  501 


In  light  of  the  unique  history  of  land  ownership 
and  Federal-Indian  relations  on  the  Cuinault  Reserva- 
tion, any  Quinault  allottee  living  on  June  1,  1934, 
should  be  entitled  to  receive  other  trust  land  on  the 
reservation  by  gift  deed  in  accordance  with  the  provis- 
ions of  sees.  5  and  19  of  the  Indian  Reorganization  Act 
(25  D.S.C.  *§  465  and  479  (1976)). 

Halter  S.  Brown  v.  Commissioner  of  Indian  Affairs. 

8  IBIA  183  (Cct.  28,  1980)  87  I.D.  507 


Where  the  owner  of  an  Alaska  Native  allotment  noti- 
fied the  Bureau  of  Indian  Affairs  that  an  agreement  to 
alienate  part  of  his  allotment  had  been  procured  from 
him  by  fraud  and  that  he  revoked  his  consent  to  the  use 
of  his  land  for  a  road  and  pipeline  by  the  State  of 
Alaska,  the  Acting  Area  Director  correctly  declined  to 
take  action  to  grant  an  easement  across  the  allotment 
to  the  State  for  a  road  and  pipeline.   Departmental 
regulations  deny  the  agency  authority  to  permit  aliena- 
tion of  part  of  an  Alaska  Native  allotment  subject  to 
restrictions  against  alienation  where  the  allottee 
refuses  to  consent  to  the  alienation,  and  there  is  no 
other  provision  of  law  requiring  or  permitting  the 
alienation. 

State  of  Alaska  v.  Juneau  Area  Acting  Director,  Bureau 

of  Indian  Affairs,  and  Arctic  John Etalook,  9  IEIA  126 

(Nov.  9,  1981)  88  I.D.  1020 


Under  25  CFR  Part  121  the  issuance  to  qualified 
applicants  of  fee  patent  title  to  trust  allotments  is 
a  discretionary  act  of  the  Secretary.   Thus,  where  both 
an  applicant  for  issuance  of  a  fee  patent  to  trust  lands 
and  the  tribe  of  which  he  is  a  member  have  addressed 
policy  arguments  to  the  Secretary  to  move  his  discre- 
tion regarding  termination  of  an  allotment's  trust 
status,  it  is  error  to  refuse  to  decide  the  issue  pre- 
sented on  its  merits. 

Gila  River  Indian  Community  v.  Commissioner  of  Indian 
iIfai£S_and_Henri_Martinezi_Jr:1,  8  IBIA  150  (Aug.  18, 
1980) 


A  "trust  patent"  cannot  be  canceled  administra- 
tively without  providing  notice  and  opportunity  for  a 
hearing,  and  any  purported  cancellation  which  is  not 
premised  on  due  process  is  without  effect  and  void. 

Irene  Mitchell  Pallin,  Edward  E.  Mitchell,  Jr., 
80  IBLA  383  (May  1U,  1984) 


Alienation 

An  Indian  tribe,  seeking  to  enforce  debt  collec- 
tion of  loan  secured  by  mortgage  of  trust  lands  and 
assignment  of  income  from  trust  lands  executed  more 
than  1  year  prior  to  bankruptcy,  presented  an  assign- 
ment of  trust  income  executed  in  conformity  with  25  CFR 
109.4  to  BIA  officials  responsible  for  administration 
of  appellant's  IIM  account.   The  security  interest  thus 
obtained  in  appellant's  trust  lands  by  the  tribe  is  a 
perfected  security  interest  which  attaches  to  the  fund 
and  entitles  the  tribe  to  the  payments  made  by  the 


Under  Departmental  and  judicial  precedents,  the 
Secretary  of  the  Interior  has  the  authority  to  give 
retroactive  approval  to  the  conveyance  of  Indian  trust 
or  restricted  land  despite  the  fact  that  the  Indian 
grantor  has  died  before  approval  is  given. 

The  Secretary  or  his  delegate  has  the  authority  to 
approve  a  conveyance  of  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 

Wesley  Wishkeno  et  al.  v.  Deputy  Assistant  Secretary-- 
iniiS£_Aliairs_iOp_erati;onsl,  11  IBIA  21  "(Dec.  307  1982) 

89  I.D.  655 


The  Secretary  or  his  delegate  has  the  authority  to 
approve  a  conveyance  of  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 

Terese  L.  Garrett  v.  Ass • t  Secretary  for  Indian 
Allairs,  13~IEIA  8  (Aug.  21,  1964)  91  I.D.  262 
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ASSIGNHENTS 


CONTRACTS 


An  Indian  tribe,  seeking  to  enforce  debt  collec- 
tion of  loan  secured  by  mortgage  of  trust  lands  and 
assignment  of  income  from  trust  lands  executed  more 
than  1  year  prior  to  bankruptcy,  presented  an  assign- 
ment of  trust  income  executed  in  conformity  with  25  CFR 
109. 4  to  BIA  officials  responsible  for  administration 
of  appellant's  IIB  account.   The  security  interest  thus 
obtained  in  appellant's  trust  lands  by  the  tribe  is  a 
perfected  security  interest  which  attaches  to  the  fund 
and  entitles  the  tribe  to  the  payments  made  by  the 
agency  officials  despite  appellant's  intervening 
adjudication  of  bankruptcy. 

Clarence  Buns  After  v.  Aberdeen  Area  Director,  Bureau 

of  Indian  Affairs,  and  Cheyenne  Biver  Sioux  Tribe, 

8  IBIA  170  "(Oct.  27,  1980)  ~  87  I.D.  501 


While  portions  of  assigned  Indian  trust  land  might 
be  properly  canceled  for  nonuse  by  appellant  assignee, 
where  it  appeared  she  had  leased  nonresidential  por- 
tions of  the  assigned  lands  despite  provisions  of  her 
assignment  which  required  the  lands  be  devoted  entirely 
to  her  exclusive  personal  use  and  that  of  her  heirs, 
cancellation  of  the  assignment,  even  if  found  to  be  a 
legally  proper  response  to  the  leasing,  may  not  be 
ordered  without  giving  prior  notice  of  the  proposed 
action,  including  the  reasons  therefor,  and  an  oppor- 
tunity to  respond. 

Lois  Jean  Brewer  v.  Acting  Deputy .Assistant  Secretary- 
Indian  Affairs.  (Operations) ,  10  IBIA~110  (Sept.  30, 
1982)  ~  89  I.D.  1488 


CEDED  LANDS 

Generally 

"Public  lands."   Lands  ceded  by  the  Chippewa 
Indians  under  the  Act  of  Feb.  20,  1904,  33  Stat.  4b, 
which  were  unappropriated  under  the  terms  of  said  Act, 
and  which  were  restored  to  tribal  ownership  in  1945, 
were  never  "public  lands"  within  the  meaning  of  the 
Color  of  Title  Act,  43  U.S.C.  »  1068  (1976),  and  a 
color-of-title  application  for  such  land  must  be 
rejected. 

Harlyj^Hauge^et^alj. •    63  IBL*  12  (Bar.  25,  1982) 


Generally 

Contracts  entered  into  by  an  Indian  tribe  and 
approved  by  the  Bureau  of  Indian  Affairs  are  generally 
subject  to  the  same  rules  of  construction  as  contracts 
between  private  parties.   In  construing  an  Indian 
timber  sale  contract,  the  Board  of  Indian  Appeals  will 
presume  that  the  parties  intended  for  all  of  its  provi- 
sions to  have  meaning,  and  will,  therefore,  attempt  to 
give  effect  to  all  of  those  provisions. 

white  Sands  forest  Products.  Inc.  v.  Acting  Deputy 

Assistant  Secretary — Indian  Affairs (Operations) , 

11  IBIA  299  (Sept.  12,  19837  "  ~  90~T.D.  396 


Formation  and  Validity 

Generally 

Recital  in  a  lease  agreement  of  a  one  dollar 
annual  rental  is,  under  the  circumstances  of  the  case, 
merely  a  formal  recital  and  does  not  state  the  actual 
consideration  for  the  leasing  agreement  intended  ty  the 
parties.   Acceptance  of  the  nominal  rental  by  the  BIA 
office  concerned  did  not,  therefore,  operate  to  waive 
the  substantial  breach  of  the  lease  caused  by  appel- 
lant's nonperformance. 

Administrative  Appeal  of  Bark  Small v.  Commissioner  of 

Indian  Affairs.  8  IBIA  18  (Bar.'lO,  1980) 


Menominee  Tribal  Enterprises,  an  organization 
characterized  by  the  1977  Benominee  Constitution  to 
be  the  principal  business  arm  of  the  tribe,  is  an 
"Indian  tribe  or  tribal  council"  within  the  meaning  of 
25  U.S.C.  $  476  (1976)  requiring  that  attorney  con- 
tracts with  Indian  tribes  must  be  approved  by  the 
Secretary.   Since  the  Secretary  approved  a  transi- 
tional scheme  for  reorganization  of  the  tribal  business 
organization  in  connection  with  the  restoration  of  the 
Federal  trust  responsibility  over  the  tribe,  the  Bureau 
of  Indian  Affairs  is  directed  on  remand  to  consider 
whether  in  this  case  Secretarial  approval  has  not 
already  been  obtained  of  the  attorney  contracts  which 
are  the  subject  of  this  appeal. 

Benominee  Tribal  Enterprises  v.  Acting  Deputy  Comm'r 
of  Indian  Affairs.  9  IBIA  141  (Dec.  22,  1981) 


Restoration 

Restoration  of  ceded  lands  to  tribal  ownership 
under  sec.  3  of  the  Indian  Reorganization  Act  of 
June  18,  1934,  held  not  to  require  apportionment  of 
income  from  restored  lands  on  the  basis  of  populations 
at  the  time  of  cession. 

Delaware  Tribe  of  Western  Oklahoma  v.  Acting  ,  Deputy 

Assistant  Secretary—Indian  Affairs (Operations) . 

10  IBIA  40  (July  30,  1982)  89  I.D.  392 


DEVELOPMENT 

The  tender  of  rent  by  the  lessee  of  Indian  trust 
property  and  the  acceptance  of  that  tender  by  the 
Bureau  of  Indian  Affairs  on  behalf  of  the  Indian  lessor 
does  not  bind  the  lessor  to  a  waiver  of  a  breach  of  the 
lease. 

Downtown  Properties,  Inc.  v.  Deputy . Ass' t  Secretary — 
l£3i§B_*lIails_JOperationsJ.,~13  IBIA  62  (DecT  277~1984) 


The  Seneca-Cayuga  Tribe  ceded  lands  to  the  United 
States  by  treaty  which  provided  for  creation  of  a  res- 
ervation for  Wyandotte  Tribe.   Where  the  Wyandotte 
Tribe  later  ceded  the  lands  to  the  United  States  for 
use  as  school  lands,  the  subsequent  restoration  of 
those  lands  by  the  United  States  to  the  Wyandotte  Tribe, 
under  40  U.S.C.  «  483(a)  (2),  was  held  proper. 

Seneca-Cayuga  Tribe  of  Oklahoma  v.  Deputy  Assistant 
Igcretarv_-;Indian_Affairs,  10  IBIA  90  (Sept.  2,  1982) 

89  I.D.  441 


FORESTRY 

Timber_Sales_Contract 

Generally 

Contracts  entered  into  by  an  Indian  tribe  and 
approved  by  the  Bureau  of  Indian  Affairs  are  generally 
subject  to  the  same  rules  of  construction  as  contracts 
between  private  parties.   In  construing  an  Indian 
timber  sale  contract,  the  Board  of  Indian  Appeals  will 
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presme  that  the  parties  intended  for  all  of  its  provi- 
sions to  have  meaning,  and  will,  therefore,  atte»pt  to 
give  effect  to  all  of  those  provisions. 

The  Board  of  Indian  Appeals  finds  that  the  par- 
ticular Indian  timber  sale  contract  before  it  inposes 
separate  obligations  upon  the  purchaser  to  meet  a  mini- 
■ui  annual  cutting  requirement  and  to  sake  a  minimum 
annual  payment. 

Mhj^e  Sands  Forest  Products,  Inc.  v.  Acting  Deputy 

Assistant  Secretary-Indian  Affairs (Operations)  , 

11  IBIA  299  (SeptT  12,  19B3)  "  90  I.D.  396 


Breach  and  Damages 

The  mitigation  of  damages  resulting  from  the 
breach  of  an  Indian  timber  sale  contract  is  ordinarily 
best  accomplished  through  a  resale  of  the  remaining 
timber  on  terms  approximating  those  of  the  original 
contract. 

Decisions  made  by  officials  of  the  Bureau  of 
Indian  Affairs  as  supervisors  of  Indian  leases  Mill 
be  upheld  when  they  are  reasonable  and  based  upon 
substantial  evidence  in  the  record.   Where  the  Board 
finds  that  BIA  has  calculated  damages  improperly  or  in 
violation  of  contractual  or  regulatory  requirements, 
the  agency's  action  will  be  set  aside. 

Standard  Provision  B6.12  of  the  standard  Bureau  of 
Indian  Affairs  Indian  timber  sale  contract  applies  when 
a  cutting  deficiency  incurred  in  one  contract  term  is 
cured  by  cutting  during  a  subsequent  term  or  terms. 

In  calculating  damages  for  breach  of  an  Indian 
timber  sale  contract,  it  is  reasonable  to  apportion  the 
amount  of  timber  required  to  be  cut  evenly  over  the 
term  or  terms  during  which  logging  was  to  have  occurred. 

In  calculating  damages  for  anticipatory  breach  of 
an  Indian  timber  sale  contract,  it  is  proper  to  deter- 
mine market  value  at  the  time  or  times  set  for  per- 
formance through  the  date  of  trial. 

Expenses  incurred  in  the  expectation  that  an 
Indian  timber  sale  contract  might  be  breached  are  not 
recoverable. 

Expenses  incurred  in  order  to  resell  timber 
remaining  after  the  breach  of  an  Indian  timber  sale 
contract  are  recoverable. 

Recovery  of  reasonable  administrative  costs 
incurred  by  the  Bureau  of  Indian  Affairs  as  a  direct 
result  of  the  breach  of  an  Indian  timber  sale  contract 
will  be  allowed. 

The  language  of  Standard  Provision  B2.7  of  the 
standard  Bureau  of  Indian  Affairs  Indian  timber  sale 
contract,  to  the  effect  that  "any  costs  or  expenses" 
incurred  because  of  a  breach  of  contract  are  recov- 
erable, will  be  interpreted  in  accordance  with  the 
general  rules  governing  the  determination  of  damages 
unless  it  is  shown  that  all  parties  accepted  a  broader 
interpretation  of  the  language. 

Walch  Logging  Co..  Inc..  Pant  6  Russell,  Inc.  v. 

Assistant_Area_Director (Economic  Development), 

Portland  Area  Office.  Bureau  of  Indian  Affairs, 

11  IBIA  85  (Bar.  18,  1983)"  "  90  I.D.  88 
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Breach  and  Damages — Continued 

The  Board  of  Indian  Appeals  finds  that  the  par- 
ticular Indian  timber  sale  contract  before  it  imposes 
separate  obligations  upon  the  purchaser  to  meet  a  mini- 
mum annual  cutting  requirement  and  to  make  a  minimum 
annual  payment. 

Under  the  circumstances  of  this  case,  provision 
B6.12  of  the  standard  Bureau  of  Indian  Affairs  timber 
contract  does  not  apply  to  the  calculation  of  liqui- 
dated damages  resulting  from  failure  to  make  the  mini- 
mum annual  payment  required  by  the  negotiated  sections 
of  the  contract  and  does  not  provide  a  right  to  "cure" 
the  failure  to  make  the  full  payment. 

White  Sands  forest  Products.  Inc.  v.  Acting  Deputy 

Assistant  Secretary — Indian  A f f a irs (Operat ionsi , 

11  IEIA  299  (Sept.  12,  1983)  "  90  I.D.  396 


Generally 

The  Bureau's  decision  to  increase  grazing  fees  for 
the  fourth  year  of  the  permit  period  is  not  inconsis- 
tent with  the  general  regulatory  provisions  of  25  CFR 
Part  151,  which  are  incorporated  by  reference  in  the 
permit. 

The  plain  wording  of  the  grazing  permit  does  not 
convey  the  stipulation  that  new  fees  may  be  pronounced 
by  Aug.  1,  1979,  but  not  thereafter.   As  there  is  no 
legal  requirement  that  permittees  be  given  prior  notice 
of  grazing  fee  increases,  it  is  not  unreasonable  to 
conclude  that  the  Aug.  1  date  cited  in  the  permit  re- 
fers merely  to  a  goal  or  objective  for  the  completion 
of  fee  reevaluat ions. 

The  appellant  association  and  members  thereof  have 
not  been  denied  substantive  due  process  through  the  re- 
adjustment of  a  grazing  permit  which  specifically  pro- 
vides for  readjustment.   Appellant's  procedural  due 
process  rights  are  secured  through  the  opportunity  to 
appeal  the  Area  Director's  action  to  the  Commissioner 
and  the  Board  of  Indian  Appeals  pursuant  to  the  provis- 
ions of  25  CFR  Part  2  and  13  CFR  <4. 350-4.  369. 

Administrative  Appeal  of  Fort  Berthold  Land  and  Live- 
stock Ass'n  y.  Area  Director,  Aberdeen  Area  Office, 
Bureau  of  Indian  AffairsT  8  IBIA  90  (June  6,  19807 

87  I.D.  201 


Appeals 

The  appellant  association  and  members  thereof  have 
not  been  denied  substantive  due  process  through  the  re- 
adjustment of  a  grazing  permit  which  specifically  pro- 
vides for  readjustment.   Appellant's  procedural  due 
process  rights  are  secured  through  the  opportunity  to 
appeal  the  Area  Director's  action  to  the  Commissioner 
and  the  Board  of  Indian  Appeals  pursuant  to  the  provis- 
ions of  25  CFR  Part  2  and  43  CFR  U. 350-4. 369. 

Administrative  Appeal  of  Fort  Berthold  Land  and i Live- 
stock Ass'n  v.  Area  Director.  Aberdeen  Area  Office, 
Bureau  of  Indian  Affairs.  8  IBIA  90  (June  6,  1980) 

87  I.D.  201 
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Rental_Rates 

The  Bureau's  decision  to  increase  grazing  fees  for 
the  fourth  year  of  the  perait  period  is  not  inconsis- 
tent with  the  general  regulatory  provisions  of  25  CPR 
Part  151,  which  are  incorporated  by  reference  in  the 
perait. 

The  plain  wording  of  the  grazing  perait  does  not 
convey  the  stipulation  that  new  fees  Bay  be  pronounced 
by  Aug.  1,  1979,  but  not  thereafter.   As  there  is  no 
legal  requireaent  that  peraittees  be  given  prior  notice 
of  grazing  fee  increases,  it  is  not  unreasonable  to 
conclude  that  the  Aug.  1  date  cited  in  the  perait  re- 
fers aerely  to  a  goal  or  objective  for  the  coapletion 
of  fee  reevaluations. 

The  appellant  association  and  aeabers  thereof  have 
not  been  denied  substantive  due  process  through  the  re- 
adjustment of  a  grazing  perait  which  specifically  pro- 
vides for  read justment.   Appellant's  procedural  due 
process  rights  are  secured  through  the  opportunity  to 
appeal  the  Area  Director's  action  to  the  Commissioner 
and  the  Board  of  Indian  Appeals  pursuant  to  the  provis- 
ions of  25  CFR  Part  2  and  13  CFR  <4. 350-U. 369. 

Adainistrative  Appeal  of  Fort  Berthold,,  Land  and  Live- 
stock Ass'n.v. Area  Director.  Aberdeen  Area  Office. 

S!IE§aii_of__Indian_  Affairs,"  8  I8IA~90  (June  6,  1980) 

87  I.D.  201 


In  ascertaining  the  reasonableness  of  a  rental 
rate  increase  for  grazing  lands  peraitted  under  author- 
ity of  25  CFR  Part  151,  it  was  error  for  the  Adainis- 
trative Law  Judge  to  conclude  that  "fair  annual  return" 
to  which  Indian  landowners  are  entitled  under  the  regu- 
lations is  "soaething  different  and  less  than  fair 
market  value."  . 

The  independent  market  survey  utilized  by  the 
Bureau  of  Indian  Affairs  in  justifying  an  increase  in 
grazing  rental  rates  on  the  Fort  Berthold  Reservation 
cannot  be  regarded  as  invalid  on  grounds  that  off- 
reservation  transactions  were  included  in  the  survey. 

In  reviewing  action  of  the  Bureau  of  Indian 
Affairs  in  raising  grazing  rental  rates,  the  Board  of 
Indian  Appeals  should  overturn  the  action  only  if  it  is 
found  to  be  unreasonable.   As  long  as  the  Bureau's 
action  is  supported  in  law  and  by  substantial  evidence, 
it  would  be  an  inappropriate  intrusion  into  the  Bureau's 
function  for  the  Board  to  substitute  its  judgaent  for 
the  agency's. 

Fort  Berthold  Land  and  Livestock  Ass'n  v.  Area  Director. 
Aberdeen  Area  Office,  Bureau  of  Indian  Affairs,  8  IBIA 
230  (Feb.  20,  1981)  88  I.D.  315 


LEASES  AND  PERMITS 

Generally. 

Calculating  the  percentage  increase  in  fee  siaple 
land  values  on  or  near  the  Indian  reservation  where 
leased  trust  property  is  located  is,  under  the  circua- 
stances  of  this  case,  an  acceptable  method  for  deter- 
mining the  appropriate  increase  in  rental  rate. 

Robert  B.  Wooding  v.  Area  Director,  Portland  Area 
Office.  Bureau  of  Indian  Affairs.  9  IBIA  158 
(Jan.  26,  1982) 


General  lj; — Continued 

It  is  error  for  the  Bureau  of  Indian  Affairs  to 
lease  land  in  the  estate  of  a  deceased  Indian  under 
25  CFR  162.2(a)  (3)  on  the  grounds  that  the  heirs  of 
the  estate  are  "undetermined"  when  an  Administrative 
Law  Judge  has  accepted  a  coaproaise  settlement  of  the 
estate  entered  into  by  all  possible  heirs  and  meeting 
the  requirements  of  U3  CFR  14.207(a). 

Estate  of  Eugene  B.  Trust  v.  Acting  Aberdeen  Area 
Director.  Bureau  of  Indian  Affairs.  11  IBIA  203 
(Hay  27,  1983) 


The  Board  of  Indian  Appeals  will  apply  the  law  of 
the  state  in  which  real  property  held  in  trust  for  an 
Indian  lessor  is  located  in  deteraining  whether  pre- 
paid rent  Bay  be  retained  by  the  lessor  when  a  lease 
was  canceled  because  of  the  lessee's  violations. 

Clayton  J.  Bray, v.  Deputy  Assistant  Secretary  —  Indian 
Indian  Affairs  (Operations).  12  IBIA  146  (Jan.  277 
198U)  91  I.D.  <43 


Arbitration 

In  the  absence  of  extenuating  circuastances ,  the 
Board  of  Indian  Appeals  will  uphold  an  arbitration 
clause  in  a  lease  involving  Indian  trust  land. 

Cancellation  of  a  lease  of  Indian  trust  land  is 
iaproper  if  arbitration  procedures  required  by  the 
lease  have  not  been  followed. 

Racquet  Drive  Estates.  Inc.  v.  Deputy , Assistant  Secre- 
tary7-Indian  Affairs  (Operations) .  11~IBIA  Ie«  (Hay  2U, 
1983)  90  I.D.  2U3 


Grazing 

Allocation 

Under  25  CFR  151.10,  the  tribe  establishes  proce- 
dures and  priorities  for  allocation  of  tribal,  tribally 
controlled  Governaent,  and  individual  lands. 

Under  Elackfeet  Tribal  Resolution  9-79,  an  Indian 
grazing  her  own  livestock  is  a  higher  priority  user  of 
land  than  an  Indian  grazing  non- Indian-owned  livestock. 

Under  Elackfeet  Tribal  Resolution  9-79,  an  Indian 
grazing  her  own  livestock  is  entitled  to  an  allocation 
of  land  equal  to  the  number  of  the  herd  plus  25  percent, 
up  to  a  aaxinua  of  500  head  per  year,  and  can  cause  the 
cancellation  of  all  or  part  of  a  grazing  lease  which  is 
not  used  for  the  grazing  of  Indian-owned  livestock. 

Daniel  Conway  v.  Acting  Area  Director.  Billings  Area 
Office.  Bureau  of  Indian  Affairs.  10  IBIA  25  (July  16, 
19827"  89  I.D.  382 


Revocation  or  Cancellation 

Under  Blackfeet  Tribal  Resolution  9-79,  an  Indian 
grazing  her  own  livestock  is  entitled  to  an  allocation 
of  land  equal  to  the  number  of  the  herd  plus  25  percent, 
up  to  a  maximum  of  500  head  per  year,  and  can  cause  the 
cancellation  of  all  or  part  of  a  grazing  lease  which  is 
not  used  for  the  grazing  of  Indian-owned  livestock. 

Daniel  Conway  v.  Acting  Area  Director.  Billings  Area 
Of f ice, "Bureau  of  Indian  Affairs.  10  IBIA  25  (July  16, 
19827  89  I.D.  382 
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Long-term  Business^Aariculture 

Generally 

Recital  in  a  lease  agreement  of  a  one  dollar 
annual  rental  is,  under  the  circumstances  of  the  case, 
■erely  a  formal  recital  and  does  not  state  the  actual 
consideration  for  the  leasing  agreement  intended  by  the 
parties.   Acceptance  of  the  nominal  rental  by  the  BIA 
office  concerned  did  not,  therefore,  operate  to  naive 
the  substantial  breach  of  the  lease  caused  by  appel- 
lant's nonperformance. 

Administrative  Appeal  of  Hark  Small  v.  Commissioner  of 
Ij>lian_*illiis7  8  IBIA  18  (Bar.  10,  1980) 


Cancellation 

Where  tribe  leased  lands  to  operator  of  a  post  and 
pole  plant  for  the  declared  purpose  that  he  conduct  a 
business  on  tribal  lands,  and  the  attendant  circum- 
stances of  the  negotiation  for  the  lease  establish  the 
tribe  sought  to  use  the  leasing  agreement  to  foster 
business  on  the  reservation  and  lower  tribal  unemploy- 
ment thereby,  the  failure  and  subsequent  termination  of 
the  business  venture  provided  cause  for  cancellation  of 
the  lease  pursuant  to  25  CFR  131. 1U. 

Administrative  Appeal  of  Bark.  Small  v.  Commissioner  of 
IS3ian_ Affairs,  8  IBIA  II  (Bar.  10,  1980) 


INDIAN  LAUDS —  Con t i nued 

LBASES  AMD  PERBITS — Continued 

Long-term  Business^ Agriculture — Continued 

Cancellation — Continued 

the  tribal  lessor,  require  a  finding  that  alleged  fail- 
ure to  supply  water  to  the  leased  lands  in  a  certain 
fashion  was  not  a  default  by  the  lessor  that  would 
excuse  payment  of  rent. 

Where  lease  contains  several  provisions  concerning 
notice  to  be  given  in  case  of  default,  the  provisions 
of  Departmental  regulation  incorporated  into  the  lease 
which  govern  due  process  requirements  for  giving  notice 
of  default  are  controlling.   Since  appellant  received 
the  benefit  of  the  notice  provisions  of  both  25  CFB 
131. 1U  and  the  default  clause  at  paragraph  27  of  the 
lease,  he  was  not  damaged  by  an  omission  of  some  of 
the  language  of  paragraph  27  from  the  notice  of  default 
sent  him  by  the  tribe. 

John  H.  Bale  v.  Commissioner  of  Indian  Affairs,  8  IBIA 
158  (Oct.  15,~1980) 


The  Bureau  of  Indian  Affairs  is  not  required  to 
give  the  lessee  of  Indian  trust  land  a  reasonable  time 
in  which  to  cure  a  breach  of  the  lease  when  it  has 
determined  in  accordance  with  25  CFR  162.11  that  the 
breach  cannot  be  cured. 

Downtown  Properties,  Inc.  v.  Deputy  Ass't  Secretary — 
Indian  Affairs  (Operations),  13  IBIA  62  (Dec._277  198U) 
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re  Departmental  regulations  at  25  CFB  Part  131 
rporated  by  reference  as  part  of  the  lease, 
gulations  are  to  be  applied  in  the  administra- 
the  lease  as  though  fully  set  out  in  the  writ- 
e  agreement.   The  regulations  incorporated  into 
e  become  binding  upon  the  parties.   The  agency 
ignore  nor  act  contrary  to  the  provisions  of 
rporated  regulations  which  require  Secretarial 
to  cancellation  of  the  lease,  subject  to  cer- 
cified  due  process  requirements  set  out  in  the 
ons. 


A  collateral  attempt  by  a  tribal  court  to  cancel 
appellant's  lease  by  entry  of  a  declaratory  judgment 
that  appellant  "materially  breached  the  lease"  is  in- 
effective to  result  in  cancellation  since  the  judgment 
goes  beyond  the  subject  matter  jurisdiction  of  the 
court  to  enforce. 


Rentals 

Calculating  the  percentage  increase  in  fee  simple 
land  values  on  or  near  the  Indian  reservation  where 
leased  trust  property  is  located  is,  under  the  circum- 
stances of  this  case,  an  acceptable  method  for  deter- 
mining the  appropriate  increase  in  rental  rate. 

Robert  B.  Wooding  v.  Area  Director,  Portland  Area 
Office,  Bureau  of  Indian  Affairs.  9  IBIA  158 
(Jan.  26,  1982) 


Court's  decision  in  Byrd  v.  Andrus,  No.  C-79-229 
(E.D.  Wash.  1981),  rev^g  Bjrd  v.  Commissioner,  7  IBIA 
1U2  (1979),  held  controlling  where  contested  leases  at 
issue  in  pending  case  and  Byrd  were  prepared  by  the 
same  persons  and  are  identical  in  pertinent  provisions 
except  for  the  stated  percentage  of  limitation  upon 
increase  or  decrease.   Under  the  circumstances  of  this 
case,  a  25  percent  limitation  upon  future  rental  adjust- 
ments was  imposed  under  the  terms  of  the  lease  agreement 
negotiated  with  the  agency. 

Robert  Seabury v.  Commissioner  of  Indian  Affairs , 

11  IEIA  6  (Dec.  6,  1982) 


Administrative  Appeal  of  Barlin  D.  Kuykendall  v.  Phoenix 
Area  Director,  Bureau  of  Indian  Affairs,  and  Yavapai- 
2iescott_Tribe,  8  IBIA  76  (June  2,  1980)  "   87  iTd.  189 


Failure  to  raise  question  concerning  delivery 
of  water  to  leased  lands  at  early  stages  of  appeal, 
together  with  circumstances  surrounding  the  issue 
sought  to  be  raised  which  indicate  the  question  was 
not  seriously  urged  by  appellant  in  dealings  with 


Whether  the  acceptance  of  rent  by  an  Indian  lessor 
after  a  default  in  specific  provisions  of  a  lease  con- 
stitutes a  waiver  of  those  defaults  is  a  question  of 
the  lessor's  intent,  which  is  determined  on  the  basis 
of  the  facts  of  the  particular  case. 

Downtown  Properties,  Inc.  v.  Deputy  Ass't  Secretary — 
Indian  Affairs  (Operations) ,  13  iIlA  62  (Dec.  27,~198U) 
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INDIAN  LANDS — Continued 

LEASES  AND  PBRBITS — Continued 

Long^tera  Business^ Agriculture — Continued 

Waiver 

The  tender  of  rent  by  the  lessee  of  Indian  trust 
property  and  the  acceptance  of  that  tender  by  the 
Bureau  of  Indian  Affairs  on  behalf  of  the  Indian  lessor 
does  not  bind  the  lessor  to  a  waiver  of  a  breach  of  the 
lease. 

whether  the  acceptance  of  rent  by  an  Indian  lessor 
after  a  default  in  specific  provisions  of  a  lease  con- 
stitutes a  waiver  of  those  defaults  is  a  question  of 
the  lessor's  intent,  which  is  deternined  on  the  basis 
of  the  facts  of  the  particular  case. 

Downtown  Properties.  Inc.  v.  Deputy  Ass't  Secretary— 
IndianlAffairs_JQ£erations)_,  13  IBIA  62  (DecT  27,  1984) 
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leases  for  Indian  lands  state  that  the 
lty  rate  is  to  be  based  on  gross  reali- 
s  further  defined  as  the  gross  sales 
ning  site  without  any  deduction  there- 
d  sales  costs  or  any  other  business 
oyalty  base  includes  the  amount  of  the 

imposed  by  the  Surface  Bining  Control 

Act  of  1977  where  the  selling  price  is 
at  amount  or  where  the  seller  is  reia- 

aaount  by  the  buyer. 


IiPIA«_LAHDS — Continued 

LEASES  ABD  PERMITS — Continued 

Minerals — Continued 

payient  charges  are  not  penalties;  rather,  they  repre- 
sent the  tile  value  of  aoney  owed  to  the  tribes,  but 
not  paid.   Accordingly,  they  aay  be  iaposed  even  where 
the  lessee  files  a  bona  fide  appeal  of  the  underlying 
royalty  determination.   The  lessee  is  protected  froa 
overpayaent  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  aaount  of  royalty  ultimately 
found  to  be  due. 


Peabody  Coal  Co.. 
(Apr.  29,  1983) 


Hopi  Indian  Tribe.  72  IBLA  337 


Although  an  application  for  a  aining  lease  aay 
result  froa  exploration  under  a  aineral  prospecting 
perait,  the  application  does  not  seek  a  continuation  of 
existing  rights  within  the  aeaning  of  5  U.S.C.  4  558  (c) 
(1976). 

The  expiration  of  a  aineral  prospecting  perait 
does  not  affect  the  right  of  the  peraittee  to  receive  a 
aining  lease  for  which  tiaely  application  was  made. 
The  term  of  the  prospecting  perait  is  not  extended  by 
the  filing  of  an  application  for  a  mining  lease. 

Idaho  Mining  Corp.  v.  Deputy  Assistant  Secretary-- 
Indian_Af  fair  s_J0p.er  at  ions).,  11  IBIA  24  9  (July  297 
19837  90  I.D.  329 


The  ruleaaking  procedures  in  5  U.S.C.  «  553  (1976) 
do  not  apply  to  administrative  interpretations  which 
conclude  that  the  amount  of  the  reclamation  fee  iaposed 
by  the  Surface  Mining  Control  and  Reclaaation  Act  of 
1977  is  to  be  included  as  part  of  the  royalty  base 
under  Indian  coal  leases. 

Pea bodi_Coa l.Co^ ,  53  IBLA  261  (Mar.  23,  1981) 
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It  is  proper  to  deduct  the  aaount  of  fixed  ainiaua 
royalty  from  the  gross  sales  price  of  coal  before  cal- 
culating royalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  foraer. 
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Owing  to  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  to  impose 
late  payment  charges  where  equity  requires  them.   Late 


where  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  issued  a  notice  of  violation  charging  a 
violation  of  regulations  in  30  CFR  Part  211  (1980)  at 
a  surface  coal  mining  operation  on  Indian  land,  the 
notice  was  properly  vacated  since  the  scope  provision 
of  those  regulations,  30  CFR  211.1(a),  specifically 
excluded  froa  the  coverage  of  30  CFR  Part  211  opera- 
tions on  Indian  land. 

Peabody  Coal  Co.  v.  Office  of  Surface  Mining  Reclama- 
ii2£_i_JDi°Iceaent,  79  IBLA  14  "(Feb7-3,~l984) 


Oil  and  Gas 

A  Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  hia  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adopt 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction froa  the  leased  lands  or  2)  a  substitute  price 
coaputed  by  hia  which  is  reasonably  based  on  sales 
prices  froa  all  production  froa  other  siailar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  on 
these  leases,  and  when  he  directs  lessees  to  coapute 
royalty  based  on  the  greater  of  the  two  values  so 
calculated. 

Where  the  Area  Supervisor  asseatles  data  concern- 
ing sales  froa  all  Jicarilla  tribal  leases  for  a  par- 
ticular year  and  determines  the  aedian  sales  price,  his 
use  of  this  figure  as  a  minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 

A  lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term  contract  to  sell  this  product  at  a  price  below 
this  value. 

where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 


1*05) 
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post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "BTO"  and  "net-realization"  methods  and  nay 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

Where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a  cost-of-manuf acture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.   Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a  clear  showing  that  it  is 
erroneous. 

§UEE2n_£ngE3I_Cor£i_et_al. ,  46  IBLA  181  (Bar.  21,  1980) 


The  Commissioner,  Bureau  of  Indian  Affairs,  prop- 
erly required  the  publication  of  a  notice  to  offer  for 
sale  oil  and  gas  leases  on  Navajo  allotment  lands  pur- 
suant to  25  CFR  172.4  after  disapproval  of  leases  nego- 
tiated with  Indian  allottees. 

5esa_£etroleum_Coi,  47  IBLA  66  (Apr.  18,  1980) 


Where  Geological  Survey  did  not  erpressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  payment  subsequently. 

An  appellant  who  challenges  a  determination  by 
the  Geological  Survey  as  to  the  value  of  gas  or  other 
hydrocarbons  produced  from  a  Federal  oil  and  gas  lease 
must  show  not  merely  that  the  methodology  utilized  by 
Geological  Survey  is  susceptible  to  error;  it  must  show 
that  error  did,  in  fact,  occur. 

An  Area  Supervisor's  order  which  requires  that 
royalty  be  based  on  either  the  price  specified  in  the 
order  or  the  amount  actually  received,  whichever  is 
greater,  comports  with  all  regulatory  requirements  as 
to  def init iveness  and  finality. 

Supron  Energy  Corp.,  Atlantic  Richfield  Co..  55  IBLA 
318  (June  26,  1981) 


Sec.  2  of  the  1938  Tribal  Mineral  Leasing  Act, 
codified  at  25  U.S.C.  $  396b  (1976),  requires  adver- 
tisement for  competitive  bids  prior  to  leasing  of 
unallotted  tribal  lands  for  oil  and  gas  development 
where  the  leasing  tribe  is  not  organized  under  the 
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provisions  of  the  Indian  Reorganization  Act  of  June  18, 
1931. 

Navajo  Resources.  Inc.  v.  Acting  Deputy  Assistant 

Secretary — Indian  Affairs (Operations) .  10  IBIA  72 

(Aug.  25,  1982)  "  89  I.D.  412 


Rental_Rates 

Rental  increase  based  upon  calculated  increase  in 
value  of  leased  Indian  trust  land  was  properly  assessed 
under  terms  of  a  written  lease  permitting  rental  adjust- 
ment at  5-year  intervals. 

Gregory  Snelson  v.  Acting  Deputy  Assistant  Secretary-- 
Indian  Affairs  (Operations).  10  IBIA  57  (July  30,  1982) 


Revocation_or  Cancellation 

A  Departmental  official  may  change  a  decision 
regarding  cancellation  of  a  lease  of  Indian  lands  as 
long  as  the  reason  for  the  change  is  clearly  set  forth 
in  order  to  show  that  the  departure  from  the  prior 
administrative  position  is  not  arbitrary  or  capricious. 

A  business  lease  on  Indian  lands  may  not  be  can- 
celed on  the  grounds  that  the  business  was  not  continu- 
ously open  when  the  lease  does  not  require  the  business 
to  operate  for  a  specified  period. 

A  business  lease  on  Indian  lands  may  not  be  can- 
celed on  the  grounds  that  the  leasehold  was  also  being 
used  for  residential  purposes  when  the  lease  does  not 
specifically  prohibit  this  use  and  it  is  shown  that 
the  business  requires  continual  protection  against 
vandalism  and  robbery  and  the  residence  does  not  inter- 
fere with  the  operation  of  the  business. 

Isaac  and  Katherine  Bonaparte  v.  Comm'r  of  Indian 
Affairs,  9  IEIA  115  (Nov.  67  1981) 


The  Secretary  of  the  Interior  has  authority  to 
cancel  a  lease  of  Indian  trust  land  and  to  review 
administratively  a  decision  of  a  subordinate  official 
that  such  a  lease  should  be  canceled. 

Departmental  regulations  in  25  CFR  Part  2  and 
43  CFR  Part  4,  Subpart  D,  ensure  that  due  process  is 
accorded  to  all  parties  to  a  lease  of  Indian  trust  land 
before  such  a  lease  is  canceled. 

Cancellation  of  a  lease  of  Indian  trust  land  is 
improper  if  arbitration  procedures  required  by  the 
lease  have  not  been  followed. 

Racquet  Drive  Estates,  Inc.  y.  Deputy  Assistant  Secre- 
i.ii.1 — Indian  Af  f  airs_JO£erationsl,  11  IEIA  184  (May  24, 
19837""  90  I.C.  243 


Cancellation  procedures  established  in  a  prospec- 
ting permit  of  Indian  trust  land  are  not  applicable 
when  the  permit  expires  by  its  own  terms. 

Idaho  Mining  Corp,  y.  Deputy  Assistant  Secretary-- 
Indian~Af f air slj0r.e rations!,  ll  IBIA  249  "(July  29, 
1983)  "  90  I.D.  329 
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It  is  improper  for  the  Bureau  of  Indian  Affairs  to 
reinstate  a  canceled  lease  of  Indian  trust  lands  when 
the  lessee  fails  to  show,  after  an  opportunity  for 
curing  defaults,  that  the  defaults  have  been  cured  or 
that  they  will  be  cured  in  the  immediate  future. 

Sam  Day  IV  v.  Area  Director.  Navajo  Area  Office, 
Bureau  of  Indian  Affairs  S  Window  Rock  Hall.  Ltd.  v. 
Acting  Area  Director.  Navajo  Area  Office.  Bureau  of 
l£dian_ Affairs,  12  IBIA  9  (Oct.  67  1983) 
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Generally—Continued 

increased  by  that  amount  or  where  the  seller  is  reim- 
bursed  for  that  amount  by  the  buyer. 

The  rulemaking  procedures  in  5  U.S.C.  $  553  (1976) 
do  not  apply  to  administrative  interpretations  which 
conclude  that  the  amount  of  the  reclamation  fee  imposed 
by  the  Surface  (lining  Control  and  Reclamation  Act  of 
1977  is  to  be  included  as  part  of  the  royalty  base 
under  Indian  coal  leases. 

Peabody  Coal  Co..  53  IBLA  261  (Bar.  23,  1981) 


A  decision  of  the  Bureau  of  Indian  Affairs  that 
cancels  a  lease  of  Indian  trust  lands  generally 
involves  an  interpretation  of  the  lease  provisions, 
relevant  Federal  regulations  governing  cancellation 
procedures,  and  applicable  Federal,  state,  and  tribal 
case  and  statutory  law.   Such  a  decision  cannot  prop- 
erly be  characterized  under  25  CFR  2.19  as  solely 
discretionary. 

Clayton  J.  Wray  v.  Deputy  Assistant  Secretary  —  Indian 
IS£ian_Affairs_jOEerationsl_,  12  IBIA  146  (Jan.  27, 
1984)  "  91  I.D.  43 


Secretarial  Approval 

Regardless  of  expectations  existing  at  the  time  a 
prospecting  permit  covering  trust  lands  is  approved,  by 
approving  the  permit  the  Secretary  does  not  relinquish 
his  responsibility  to  review  any  subsequent  mining 
lease  application  in  order  to  determine  whether  the 
proposed  lease  is  in  the  best  interest  of  the  Indians 
involved. 

The  Bureau  of  Indian  Affairs  properly  disapproved 
a  mining  lease  application  when  the  applicant  had 
failed,  without  explanation,  to  comply  with  a  signifi- 
cant provision  of  its  prospecting  permit. 

Idaho  wining  Corp.  v.  Deputy  Assistant  Secretary-- 
Indian_ Affairs  iOp.erationsl,  11  IBIA  249  (July~2  97 
1983)  90  I.D.  329 


Violation 

Generally 

where  BIA  office  notified  appellant  lessee  of  de- 
fault in  performance  and  sought,  on  several  occasions, 
to  obtain  his  performance  or  relinquishment  of  leased 
lands,  notice  requirements  of  25  CFR  Part  2  were  sub- 
stantially met,  since  appellant  had  actual  notice  of 
subsequent  lease  termination. 

Administrative  Appeal  of  Hark  Small  v.  Commissioner  of 
Ifliian_ Affairs,  8  IBIA  18~(Har.  10,  1980) 


Where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  defined  as  the  gross  sales  price  at 
the  mining  site  without  any  deduction  of  overhead  sales 
costs  or  any  other  business  expense,  gross  realization 
includes  the  amounts  of  the  reclamation  fee  imposed  by 
the  Surface  Hining  Control  and  Reclamation  Act,  the  tax 
imposed  by  the  Black  Lung  Benefits  Revenue  Act  of  1977, 
and  the  Arizona  State  mining  tax,  since  the  selling 
price  is  increased  by  these  amounts  and  the  seller  is 
reimbursed  for  that  amount  by  the  buyer. 

It  is  proper  to  deduct  the  amount  of  fixed  minimum 
royalty  from  the  gross  sales  price  of  coal  before  cal- 
culating royalty  due,  where  an  amount  representing  the 
higher,  percentage-based  royalty  is  added  instead, 
since  the  latter  entirely  replaces  the  former. 

Where  a  coal  purchase  agreement  provides  that  the 
purchase  price  of  coal  from  the  holder  of  an  Indian 
lease  shall  be  reduced  by  an  amount  reflecting  the 
percentage  of  variation  from  an  agreed  minimum  heat 
value  of  coal,  and  where  the  adjustment  also  reduces 
the  purchase  price  by  an  amount  reflecting  the  costs  of 
transporting  noncalorific  material,  this  adjustment  is 
properly  allowed  to  reduce  the  gross  realization  and, 
as  a  result,  the  royalty  due  to  Indian  tribes  which  own 
the  coal,  because  the  low  heat  value  of  the  coal  is 
intrinsic  to  the  material  being  "sold"  by  the  tribes, 
and  because  the  value  of  the  material  sold  is  reduced 
by  the  amount  spent  by  the  ultimate  purchaser  of  the 
coal  to  transport  low  heat  value  coal. 

Owing  tc  its  fiduciary  obligation  to  protect  the 
interests  of  the  Indian  tribes,  the  Department,  through 
officials  of  the  Geological  Survey  who  supervise  tribal 
mineral  lease  accounts,  has  the  authority  to  impose 
late  payment  charges  where  equity  requires  them.   Late 
payment  charges  are  not  penalties;  rather,  they  repre- 
sent the  time  value  of  money  owed  to  the  tribes,  tut 
not  paid.   Accordingly,  they  may  be  imposed  even  where 
the  lessee  files  a  bona  fide  appeal  of  the  underlying 
royalty  determination.   The  lessee  is  protected  from 
overpayment  where  the  late  payment  charges  are  recal- 
culated after  final  Departmental  administrative  review 
to  correspond  to  the  amount  of  royalty  ultimately 
found  to  be  due. 

Peabody  Coal  Co..  Hopi  Indian  Tribe.  72  IBLA  337 
(Apr.  29,  1983) 


HINING  LEASES 


Generally 

where  coal  leases  for  Indian  lands  state  that  the 
applicable  royalty  rate  is  to  be  based  on  gross  reali- 
zation, which  is  further  defined  as  the  gross  sales 
price  at  the  mining  site  without  any  deduction  there- 
from of  overhead  sales  costs  or  any  other  business 
expense,  this  royalty  base  includes  the  amount  of  the 
reclamation  fee  imposed  by  the  Surface  Hining  Control 
and  Reclamation  Act  of  1977  where  the  selling  price  is 


Royalties 

Adjustment  of  royalty  is  not  required  where  there 
is  no  lease  provision  or  applicable  regulation  either 
permitting  or  requiring  an  adjustment. 

Hobil  Oil  Corp..  78  IBLA  107  (Dec.  20,  1983) 
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OIL  AND  GAS  LEASING 


Generally 
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where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a  par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a  minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 

A  lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term  contract  to  sell  this  product  at  a  price  below 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "BTO"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a  cost-of-manuf act ure 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.   Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a  clear  showing  that  it  is 
erroneous. 

Supron  Energy  Corp,  et  al,,  «6  IBLA  181  (Mar.  21,  1980) 


OIL  AND  GAS  LEASING — Continued 

Genera  lljr--Continued 

hydrocarbons  produced  from  a  Federal  oil  and  gas  lease 
must  show  not  merely  that  the  methodology  utilized  by 
Geological  Survey  is  susceptible  to  error;  it  must  show 
that  error  did,  in  fact,  occur. 

An  Area  Supervisor's  order  which  requires  that 
royalty  be  based  on  either  the  price  specified  in  the 
order  or  the  amount  actually  received,  whichever  is 
greater,  comports  with  all  regulatory  requirements  as 
to  def ini tiveness  and  finality. 

Supron  Energy  Corp..  Atlantic  Richfield  Co..  55  IBLA 
318~  (June  26,~1981) 


Allotted_Lands 

The  Commissioner,  Bureau  of  Indian  Affairs,  prop- 
erly required  the  publication  of  a  notice  to  offer  for 
sale  oil  and  gas  leases  on  Navajo  allotment  lands  pur- 
suant to  25  CFR  172.1  after  disapproval  of  leases  nego- 
tiated with  Indian  allottees. 

J3£sa_Petroleum_Co_.,  «7  IBLA  66  (Apr.  18,  1980) 


PATENT  IN  FEE 

Generally 

Under  25  CFR  Part  121  the  issuance  to  qualified 
applicants  of  fee  patent  title  to  trust  allotments  is 
a  discretionary  act  of  the  Secretary.   Thus,  where  both 
an  applicant  for  issuance  of  a  fee  patent  to  trust  lands 
and  the  tribe  of  which  he  is  a  member  have  addressed 
policy  arguments  to  the  Secretary  to  move  his  discre- 
tion regarding  termination  of  an  allotment's  trust 
status,  it  is  error  to  refuse  to  decide  the  issue  pre- 
sented on  its  merits. 

Gila  River  Indian  Community. v.  Commissioner  of  Indian 
Af  f  airs_an^_Henrj[_Hartij!ezx2jf  - .  8  IBIh  150  (Aug.~18, 
198  0l 


Jurisdiction 

The  Federal  trust  responsibility  over  allotted 
land  or  any  fractional  share  thereof  is  extinguished 
as  to  that  interest  immediately  upon  its  acquisition  by 
a  non-Indian.   The  ministerial  issuance  of  a  fee  patent 
serves  only  a  recordkeeping  function  and  is  without 
legal  significance  in  respect  to  dissolution  cf  the 
Department's  role  as  trustee. 

The  Department  of  the  Interior  owes  no  fiduciary 
duties  of  any  kind  to  a  non-Indian  who  has  acquired  an 
interest  in  allotted  trust  land. 


Estate  of  Dana  A, 


..Knight,  9  IBIA  82  (Oct.  22,  1981) 

88  I.D.  987 


Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  payment  subsequently. 

An  appellant  who  challenges  a  determination  by 
the  Geological  Survey  as  to  the  value  of  gas  or  other 


While  the  Federal  trust  responsibility  over 
allotted  land  is  extinguished  when  ownership  of  the 
land  is  acquired  by  a  non-Indian,  an  erroneous  heirship 
determination  involving  an  interest  in  trust  lands 
passing  to  a  non-Indian  does  not  prevent  correcticn  of 
Department  records  when  a  fee  patent  has  not  yet  been 
issued.   Departmental  regulations  enable  the  Department 
to  correct  its  records  to  reflect  the  factual  circum- 
stances of  the  case  and  to  correct  discovery  of  legal 
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Jurisdiction  —  Continued 

error  while  the  probate  of  a  trust  estate  is  still 
pending  within  the  Department. 

Estate  of  Bernita  Elizabeth  Stamp  Payton,  9  IBIA  2  00 
(Bar.  22,    1982) 


The  Department  of  the  Interior  has  no  authority  to 
hold  land  in  Indian  trust  status  for  non-Indians.   When 
non-Indians  acquire  Indian  trust  land  through  inheri- 
tance or  devise,  fee  patent  title  should  normally  be 
transferred  immediately  to  such  individuals  pursuant  to 
25  CFR  152.6. 

Estate  of  Eugene  R.  Trust  v.  Acting  Aberdeen  Area 

Director., Bureau  of  Indian  Affairs.  11  IBIA  203 

(May_277  1983) 


INDIAN  LANDS — Continued 


RIGHTS-OF-WAY 


In  plain  and  unambiguous  regulations  codified  at 
25  CFR  Part  169,  the  Secretary  of  the  Interior  has 
required  trital  consent  for  any  right-of-way  across 
tribal  land,  not  just  those  sought  under  25  U.S.C. 
««  323-328  (1976). 

Article  IX,  paragraph  6,  of  the  Treaty  with  the 
Navajo,  June  1,  1868  (15  Stat.  667),  in  which  the  tribe 
agreed  not  to  oppose  "the  construction  of  railroads, 
wagonroads,  mail  stations,  or  other  works  of  utility 
or  necessity  which  may  be  ordered  or  permitted  by  the 
laws  of  the  United  States,"  may  not  be  interpreted  as 
bestowing  tribal  consent  to  all  applications  for 
rights-of-way  across  the  Navajo  Indian  Reservation. 

2m>£  JSSS  t  er.  n_Pij:  el  ine_Coi_vi_Actina_De£uti_  Assist  ant 
Secretary — Indian  Affairs  (Opera t ions) ,~12  IBIA  49 
(Oct7~28,  1983)  90  I.D.  U74 


RESTRICTED  ALLOTMENT 

Under  Departmental  and  judicial  precedents,  the 
Secretary  of  the  Interior  has  the  authority  to  give 
retroactive  approval  to  the  conveyance  of  Indian  trust 
or  restricted  land  despite  the  fact  that  the  Indian 
grantor  has  died  before  approval  is  given. 

The  Secretary  or  his  delegate  has  the  authority  to 
approve  a  conveyance  of  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 

Wesley  Wishkeno  et  al.  v.  Deputy  Assistant  Secretary — 
Il>d i a n_Af f a ir s_ !Op_era t ion s). ,  11  IBIA  21  (Dec?  30,  1982) 

89  I.D.  655 


The  repeal  of  "43  O.S.C.  »  733  (1970)   (formerly 
48  O.S.C.  $  355a  (1952))  by  sec.  703(a)  of  the  Federal 
Land  Policy  and  Banagement  Act  of  1976  was  intended  to 
have  future  effect  and  not  to  alter  rights  or  restric- 
tions that  had  accrued  under  the  provisions  of  the 
Alaska  Native  Townsite  Act. 

There  is  no  indication  of  congressional  intention 
that  the  restrictions  upon  land  acquired  under  the 
Alaska  Native  Townsite  Act  be  terminated  upon  a  gift  of 
that  land  from  one  Alaska  Native  to  another. 

Juanita  Belsheimer  v.  Assistant  Secretary  for  Indian 
Sfl^iis.  11  IBIA  155  (Apr.~l<4,  1983)  "      90  I.D.  165 


Land  interests  held  in  Indian  trust  status  by  the 
Department  of  the  Interior  are  not  subject  to  setoff, 
levy,  and/or  execution  on  the  basis  of  a  state  court 
decision . 

1st at e_of_A lice_Bae_Sasse ,  12  IBIA  281  (June  25,  198U) 


The  Secretary  or  his  delegate  has  the  authority  to 
approve  a  conveyance  of  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 

Terese  L.  Garrett  v.  Ass't  Secretary  for  Indian 
Affairs,  13  IBIA  8  (Aug.  21,  198U)  91  I.D.  262 


TRIBAL  LANDS 

Tribal  land  may  not  be  alienated  unless  authorized 
by  Congress.   A  tribal  member's  request  to  exchange 
land  for  tribal  land  on  the  Fort  Peck  Reservation 
acquired  under  the  Submarginal  Land  Act  of  1975, 
89  Stat.  577,  was  properly  denied  by  the  Bureau  of 
Indian  Affairs  in  the  absence  of  statutory  authority 
permitting  the  exchange  of  such  submarginal  lands. 

Alfred  Banning  v.  Commissioner  of  Indian  Affairs , 
9  IBIA  36  (July  10,  1981) 


Sec.  2  of  the  1938  Tribal  Mineral  Leasing  Act, 
codified  at  25  O.S.C.  «  396b  (1976),  requires  adver- 
tisement for  competitive  bids  prior  to  leasing  of 
unallotted  tribal  lands  for  oil  and  gas  development 
where  the  leasing  tribe  is  not  organized  under  the 
provisions  of  the  Indian  Reorganization  Act  of  June  18, 
193H. 

Navajo  Resources.  Inc.  v.  Acting  Deputy  Assistant 
Secretary—Indian  Affairs  (Operations).  10  IBIA  72 
(Aug.  25,  1982)  89  I.D.  <4l2 


TRIBAL  RIGHTS  IN  ALLOTTED  LANDS 

The  original  power  to  determine  membership,  includ- 
ing adoption,  is  in  the  tribe.   After  approval  of  an 
individual  for  membership,  a  tribe  retains  the  power 
to  disenroll  provided  it  follows  provisions  for  termi- 
nation of  enrollment  contained  in  its  membership 
ordinance. 

The  Administrative  Law  Judge  acted  properly  in 
relying  on  one  of  two  dates  stipulated  to  by  the 
parties  regarding  a  valuation  date  for  the  acquisition 
of  land  under  the  Nez  Perce  Inheritance  Act. 

Neither  the  Administrative  Law  Judge  nor  the  Board 
is  bound  by  the  Bureau  of  Indian  Affairs'  report  and 
findings  contained  therein.   Instead  consideration  will 
be  given  to  the  complete  record  in  arriving  at  a  deter- 
mination as  to  fair  market  value. 

Estate  of  Antoine  (Ke  Nape) Hill,  8  IBIA  121  (July  21, 

l980f 


Where  record  indicates  husband,  who  would  other- 
wise have  received  trust  property  of  deceased  wife 
located  on  Yakima  Reservation,  did  not  timely  receive 
notice  of  tribal  determination  to  purchase  inherited 
trust  interest  and  where  the  notice  and  the  appraisal 
relied  upon  by  tribe  for  the  valuation  set  out  in  the 
notice  did  not  conform  to  requirements  of  Departmental 
regulation,  a  hearing  on  valuation  is  required  although 
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the  tiae  during  which  a  deaand  for  hearing  should  have 
been  aade  had  expired. 

Estate  of_Ang,eline  LaBelle_Solis,  8  IBIA  312  (Bay  29, 
198i) 


TRDST  PATENT 

A  "trust  patent"  cannot  be  canceled  administra- 
tively without  providing  notice  and  opportunity  for  a 
hearing,  and  any  purported  cancellation  which  is  not 
preaised  on  due  process  is  without  effect  and  void. 

Irene  «itchell_£allinx_Edward  EA  Bitchell.  Jr.. 
80~IBLA~383  (Hay  14,  198a) 


(See_also  Appeals,  Bureau  of  Indian  Affairs,  Hearings, 
Indian  Lands,  Indian  Tribes,  Rules  of  Practice--if 
included  in  this  Index.) 


INDIAN. PROBATE — Continued 

ADOPTION  (See  also  CHILDREN,  ADOPTED — if  included  in 
this  Index.) 

Generally 

One  who  participated  in  an  adoption  proceeding  has 
no  standing  to  object  that  soae  other  person  was 
deprived  of  his  or  her  constitutional  rights. 

where  the  jurisdictional  invalidity  of  an  Indian 
adoption  granted  by  an  officer  of  the  Bureau  of  Indian 
Affairs  appears  on  the  face  of  the  record,  the  judgment 
is  open  to  attack,  direct  or  collateral,  at  any  time. 

The  Supreme  Court's  ruling  in  Fisher  v.  District 
Court  of  the  Sixteenth  Judicial  District  of  Hontana. 
42«  0.sT_382~7l976)7~aakes  it  clear  that  25~U.S.C.~ 
t  372a  (1976)  is  not  a  statute  which  bestows  authority 
to  grant  adoptions.   The  Act  of  July  8,  1910,  simply 
provides  that  the  Secretary  of  the  Interior  may  rely 
on  adoptions  legally  consummated  under  other  specific 
authority  in  the  course  of  performing  the  probate 
functions  conferred  on  hia  by  Congress. 

E-§tate_of_Victgr  ioun3_Bear,  8  IEIA  130  (July  24,  1980) 

87  I.D.  311 


ADMINISTRATIVE  LAB  JUDGE 

An  Administrative  Law  Judge  in  an  Indian  probate 
proceeding  is  generally  not  required  to  anticipate  or 
discover  additional  legal  arguments  or  evidence  that 
aight  be  beneficial  to  an  individual's  case. 

When  an  individual  participating  in  a  Departmental 
Indian  probate  proceeding  is  not  represented  by  counsel, 
the  Federal  trust  responsibility,  which  is  shared  by 
the  Administrative  Law  Judge  conducting  the  proceeding, 
requires  that  the  Administrative  Law  Judge  ensure  that 
aanifest  injustice  is  not  coaaitted,  or  if  committed, 
is  corrected. 

The  Administrative  Law  Judge  conducting  an  Indian 
probate  proceeding  is  required  to  ensure  that  all 
claims  against  the  decedent's  trust  estate  are  legally 
allowable  before  approving  thea  for  payment. 


5siaie_of_»esley.  Eaaett_Anton,  12  IBIA  139  (Jan. 
1984) 


23, 


ADHINISTRATITE  PROCEDURE  (See  also  HEARING,  REHEARING- 
if  included  in  this  Index.) 

Applicability.  to_Indian  Probate 

The  Adainistrative  Procedure  Act,  which  is  appli- 
cable to  proceedings  in  Indian  probate,  requires  that 
the  factfinder  develop  a  sufficient  record  to  support 
his  findings  and  conclusions.   Where  the  record  fails 
to  support  inconsistent  findings  by  the  factfinder 
below  concerning  periods  of  incoapetence  of  the  dece- 
dent prior  to  execution  of  a  will  found  to  be  valid, 
the  Interior  Board  of  Indian  Appeals  will,  on  appeal, 
liait  the  conclusions  of  law  to  conclusions  which  are 
based  upon  the  record.   The  Board  finds  that  the  fact- 
finder's assertion  that  decedent  was  "confused"  prior 
to  the  execution  of  her  valid  will  in  1977  is  not 
supported  by  the  record  developed  at  hearing,  nor  is  a 
finding  that  influence  was  exerted  upon  her  at  times 
not  relevant  to  the  probate  proceeding  based  upon 
evidence  of  record. 

JsState_of_Catalina_Clifford,  9  IBIA  165  (Jan.  29,  1982) 


The  Act  of  July  8,  1940,  5a  Stat.  7a6  (25  U.S.C. 
$  372a  (1976))  gave  limited  authority  to  agency  super- 
intendents over  the  adoption  of  Indian  children.   Eval- 
uated in  light  of  its  legislative  history,  the  Act  must 
be  read  as  allowing  superintendents  to  validate  adop- 
tions agreed  to  in  writing  by  Indian  parties  as  well  as 
Indian  custom  adoptions. 

The  Act  of  Mar.  3,  1931,  a6  Stat.  Ia9a,  relating 
to  the  adoption  of  Indian  children  on  the  Crow  Reser- 
vation in  Hontana,  vested  the  superintendent  of  the 
Crow  Agency  with  adoption  authority  which  served  as  a 
aodel  in  the  draftsmanship  of  the  Act  of  July  8, 
1940. 

Estate  of  .Victor  .Young  Bear [SaiJlri .  8  IBI*  25a 

(Bar.  26,  1981)  88  I.e.  alO 


Proof  of  adoption  in  Indian  probate  proceedings 
under  the  jurisdiction  of  the  Department  of  the 
Interior  is  governed  by  Federal  statute  as  expressed 
in  25  U.S.C.  «  372a  (1976). 

Estate_of_flary.  Martin  Hataes  Andrew  Caye,  9  IBIA  196 
(BarT  15,  1982"" 


The  Board  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  determined  by  the  law  of 
the  jurisdiction  having  the  aost  significant  contacts 
with  the  individual  or  in  which  the  relationship  at 
issue  was  created.   Laws  governing  the  status  of  an 
individual  aust  be  distinguished  from  laws  governing 
inheritance. 

Bstate_of_Richard_Doj[le   Iwo_Bulls,    11    IEIA    77     (Mar.    15, 
19837 


An  adoption  is  not  normally  considered  a  testamen- 
tary act  and  is  not  subject  to  the  rules  governing  the 
execution  of  testamentary  instruments.   An  otherwise 
proper  adoption  decree  showing  that  the  requirements  of 
the  jurisdiction  rendering  it  were  met  will  be  recog- 
nized. 


Ista t e_of _Ja jesjjer a_jr_ Pek ah ,  11  IBIA  237  (July  6,  1983) 
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IMDiaB  PROBiTE — Continued 

4D0PTI0H  (See  also  CHILDBEB.  iDOPTBD — if  included  in 
this  Index.) — Continued 

Crgw_Tribe 

The  act  of  Bar.  3,  1931,  46  Stat.  1U9U,  relating 
to  the  adoption  of  Indian  children  on  the  Cro»  Reser- 
vation in  Bontana,  vested  the  superintendent,  of  the 
Crow  agency  with  adoption  authority  which  served  as  a 
■odel  in  the  draftsmanship  of  the  let  of  July  8, 
19U0. 

Estate  of  Victor  Young  Bear  (Sopp.) .  8  IBia  254 

7Sar.  26,  1981)  88  I.D.  410 


IIDiat  PR0B1TB — Continued 

1PPE8L  (See  also  PLEaDIRG,  RECOiSIDERlTIOH — if 
included  in  this  Index.) — Continued 

JJatters  C.onsidered_on  appeal 

Ordinarily  the  Board  of  Indian  appeals  will  not 
consider  an  issue  raised  for  the  first  tine  on  appeal. 
However,  the  Board  has  held  that  jurisdiction  is  a 
fundaaental  question  and  will  be  considered  on  appeal 
whether  or  not  it  was  previously  raised.   This  sane 
reasoning  will  be  applied  whether  it  is  the  Depart- 
ment's jurisdiction  that  is  being  challenged  or  the 
jurisdiction  of  another  judicial  or  quasi- judicial  body 
upon  whose  decision  the  Department  has  relied. 

Estate  of  Janes  Her»T  Pekah.  11  IBia  237  (July  6,  1983) 


Unless  an  estate  was  being  probated  when  the  act 
was  passed,  under  the  Crow  adoption  act  of  Bar.  3, 
1931,  16  Stat.  1494,  an  individual  nay  not  be  recog- 
nized as  an  adopted  child  of  a  deceased  neuter  of  the 
Crow  Tribe  of  Bontana  unless  the  adoption  was  by  a 
judgment  or  decree  of  a  state  court,  or  was  a  written 
adoption  approved  by  the  Superintendent  of  the  Crow 
agency  and  recorded  in  a  book  kept  by  him  for  that 
purpose. 

I§la te  of  alice  8.  whiteman  Rides  Pretty  Hayden , 
12  IBia  203  (Bar.  21,  1984) 


Standing_to  Appeal 

Failure  to  file  timely  appeal  in  conformity  to 
Departmental  regulations  precludes  appellant  from 
obtaining  review  of  administrative  Law  Judge's  initial 
decision  as  well  as  collateral  orders. 

Estate  of  George  Swift  Bird.  10  IBia  63  (aug.  16,  1982) 


aPPEaL  (See  also  PLEaDIHG,  RBCOBSIDERaTIOB — if 
included  in  this  Index.) 

Generally 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a  deceased  Indian's  trust  estate  was 
erroneous  is  oa  the  person  challenging  the  decision. 

Estate  of  Verena  Gean.Kitchell,  12  IBia  258  (Bay  31, 
1984) 


administrative_Law_Judq.e_as  Trier  of_Facts 

The  weight  and  credibility  of  evidence  are  matters 
properly  considered  by  an  administrative  Law  Judge  in 
the  first  instance.   His  findings,  when  in  accord  with 
the  preponderance  of  the  substantial  and  probative  evi- 
dence adduced,  will  not  be  disturbed. 

Where  there  is  sufficient  evidence  to  support  the 
findings  and  the  testimony  is  conflicting,  the  determi- 
nation of  witness  credibility  and  the  findings  of  fact 
of  the  Administrative  Law  Judge  will  not  be  disturbed 
because  only  he  had  the  opportunity  to  hear  and  observe 
witnesses. 


Estate  of  Asmakt 
(Jan.  31,  1980) 


.iMEauii^J (Willie  Sampson)  ,  8  IBIA  1 


a  party  to  an  Indian  probate  proceeding  nay  file  a 
notice  of  appeal  with  the  Board  of  Indian  appeals  under 
43  CFR  4.320  from  an  order  denying  rehearing  even 
though  the  petition  for  rehearing  before  the  adminis- 
trative Law  Judge  was  filed  by  another  party. 

Estate  of  James  ieriy  Pekah.  11  IBIA  237  (July  6,  1983) 


ATTORNEYS  AT  LAN 

Fees 

attorneys  fees  are  allowable  as  a  charge  against 
the  administration  of  the  estate  based  upon  the  record 
showing  that  work  expended,  complexity  of  issues  pre- 
sented and  situation  of  successful  party  justified  the 
fee  billed  in  accordance  with  Departmental  regulation. 

Estate  of  Howard  Good  Elk  (or  Pacer) ,  9  IBIA  38 
(July  20,  1981) 


Under  43  CFR  4.281,  an  Administrative  Law  Judge  or 
the  Board  of  Indian  Appeals  is  an  authorized  represen- 
tative of  the  Secretary  within  the  meaning  of  25  CFB 
115.9  to  approve  the  disbursement  of  trust  funds  from 
an  Individual  Indian  Boney  account  for  the  payment  of 
attorney  fees  arising  from  representation  of  an  Indian 
client  in  a  Departmental  probate  proceeding. 

In  re  Attorney  Fees  Request  of  Gosta  E.  Daqq.  12  IBIA 
132  "(Jan.  2  37  1984)  91  I.D.  39 


Dismissal 


Under  43  CFR  4.320  (1981),  service  of  a  copy  of  a 
notice  of  appeal  on  all  interested  parties  is  not  a 
jurisdictional  requirement,  and  an  appeal  will  not  be 
dismissed  for  failure  of  service  when  interested 
parties  have  received  actual  notice  of  the  pendency  of 
the  appeal. 

Estate  of  Wilma  Florence  First  roungman.  10  IBia  3 
(June  4,  1982)  "  89  I.D.  291 


In  considering  a  petition  for  the  award  of 
attorney  fees  in  an  Indian  probate  proceeding,  the 
Board  will  examine  the  itemized  list  of  services  pro- 
vided to  the  client  to  determine  whether  each  item  is 
allowable. 

In  re i Attorney  Fees  Bequest  of  Joanne  Foster  S  In  re 
attorney  Fees  Bequest  of  P.  J.  Sferra,  12  IBIA  172 
(FebT  107  1984) 
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USUI    PBOBATE — Continued 

CHILDBBB,    ADOPTED     (See    also    ADOPTIOB,    IBHBBITIBG--if 
included   in   this   Index.) 

Bight   to_Inherit 

Generally 

The  inheritance  rights  of  an  adopted  child  are 
determined  by  the  law  of  the  state  in  which  trust  real 
property  is  located. 

jistate  of  Bichard  Doyle  Two  Bulls.  11  IBIA  77  (Bar.  15, 
1983~~ 


CHILDBEN,  ILLEGITIHATE  (See  also  IHHBBITIHG — if 
included  in  this  Index.) 

Generally. 

The  Adninistrative  Law  Judge  held  a  full  and  com- 
plete bearing  on  the  issue  of  decedent's  possible 
paternity  of  Stephanie  Young  Bear  and  his  finding  that 
she  was  conceived  by  decedent  through  criminal  inter- 
course with  his  purported  daughter  by  adoption  was 
supported  by  a  preponderance  of  the  evidence. 

Estate  of.Tictor  Young  Bear.  8  IBIA  130  (July  24,  1980) 

87  I.D.  311 


IBDIAB  PBOBATB — Continued 

CLAIM  AGAIBST  ESTATE  (See  also  DIVORCE,  LIEB,  LIHITATICI 
Index. ) 

Generally 

The  Board  is  not  limited  in  its  scope  of  review  of 
an  Administrative  Law  Judge's  disposition  of  claims  and 
■ay  exercise  the  inherent  authority  of  the  Secretary  to 
correct  a  manifest  injustice  or  clear  error  where 
appropriate. 

The  amount  of  a  claim  which  must  be  paid  from 
trust  assets  is  as  crucial  a  decision  as  whether  such 
claim  should  be  paid  at  all.   It  would  therefore  be 
improper  for  the  Administrative  Law  Judge  to  allow  the 
agency  superintendent  to  determine  the  amount  of  so 
approved  claim  which  must  be  paid  a  general  creditor 
based  on  future  documentation  of  the  creditor's  exhaus- 
tion of  an  Indian  decedent's  non-trust  assets. 

Estate  of  John  Joseph  Kipp.  8  IBIA  30  (Bar.  14,  1980) 

87  I.D.  98 


Allowable  Items 

The  Administrative  Law  Judge  conducting  an  Indian 
probate  proceeding  is  required  to  ensure  that  all 
claims  against  the  decedent's  trust  estate  are  legally 
allowable  before  approving  them  for  payment. 


The  status  of  an  Indian  child  as  illegitimate 
and  the  required  proof  of  paternity  are  questions  of 
Federal  law. 

Larry  E.  Buff  v.  Area  Director.  Portland  Area  office. 
Bureau_gf_Indian_Aff airs,~ll  IBIA  267  (Aug.  8,  1983) 

Estate  of  James  Howling  Crane.  Sr. .  12  IBIA  209 
"(Mar.  22.    1984) 


Bight  to_Inherit 

Acts  of  Congress  Controlling 

The  right  of  an  illegitimate  daughter  to  inherit 
from  the  trust  estate  of  her  Indian  father  is  con- 
trolled by  the  provisions  of  25  U.S.C.  «  371  (1976) 
notwithstanding  the  inconsistent  provisions  of  any 
state  statute.   Onder  25  U.S.C.  «  371  the  illegitimate 
daughter  of  an  Indian  beneficiary  of  trust  lands  is 
entitled  to  share  in  his  estate  in  the  same  manner  as 
his  legitimate  children. 

£§tatS_2f_MiIiis_*lt2£knie.  9  IBIA  249  (Apr.  8,  1982) 

89  I.D.  193 


Estate  of  Wesley  Emmett  Anton. 
1984) 


Proof  of  Claim 


12  IBIA  139  (Jan.  23, 


It  would  defeat  the  intent  of  Congress,  which  has 
formulated  strict  rules  for  the  Secretary  to  follow  in 
the  management  of  trust  property,  for  claims  arising 
from  alleged  agreements  affecting  trust  realty  to  be 
allowed  on  the  basis  of  mere  parol  evidence.   The  po- 
tential for  fraud  would  otherwise  be  too  great. 


Ist3ie._of_John_Josep.h_Ki£p,  8  IBIA  30 


(Bar.  14,  1980) 
87  I.D.  98 


Failure  by  unsecured  tribal  creditor  to  appear 
at  probate  hearing  coupled  with  filing  by  the  tribe 
of  an  incomplete  statement  of  account  upon  which  the 
creditor's  claim  was  based  permitted  the  probate  admin- 
istrative Law  Judge  to  disallow  the  tribe's  claim. 

Estate  of  Elmer  ,A.  Olney.  8  IBIA  166  (Oct.  23,  1980) 


Child  from  Father 

Onder  25  U.S.C.  «  371  (1976),  an  otherwise  ille- 
gitimate child  can  inherit  from  the  person  shown  tc  be 
her  father. 


The  mere  assertion  by  a  Government  agency  that  its 
records  show  that  it  has  a  claim  against  an  Indian 
decedent's  trust  estate  is  insufficient  to  prove 
entitlement  to  the  claimed  amount. 

Estate  of  Wesley  Emmett  Anton.  12  IBIA  139  (Jan.  23, 
1984) 


IStaig_o|_32beEi_Bi_Honroe,  9  IBIA  67  (Sept.  3,  1981) 


Under  25  U.S.C.  »  371  (1976),  an  illegitimate 
Indian  child  is  entitled  to  inherit  from  the  person 
shown  to  be  his  father. 

Estate  of  Richard  Doyle  Two  Bulls.  11  IBIA  77  (Bar.  15, 
1983) 

Estate_of_Ja»es_Howling  £ranex_Sri,  12  IBIA  209 
7«ar.  22,  1984) 


Source_of  Funds  for  Payment 

While  the  Department's  regulations  do  not  explic- 
itly recite  that  trust  assets  may  be  utilized  for  the 
payment  of  general  creditors'  claims  only  after  all 
other  sources  of  compensation  have  been  exhausted,  this 
limitation  is  implicit  in  both  the  Department's  regula- 
tory plan  for  the  payment  of  claims  and  in  the  nature 
of  the  trust  relationship  between  the  Secretary  and 
Indian  heirs  of  allotted  lands.   Any  trustee,  let  alone 
the  Secretary,  would  be  derelict  who  generally  commits 
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IHDI AH  PROBATE — Continued 

CLAIB  AGAIBST  ESTATE  (See  also  DIVOBCE,  LIEU.  LIBITATIOR 
Index.) — Continued 

Source_of  funds  for  Pajaent — Continued 

trust  funds  to  pay  debts  legally  coapensable  froa  other 
sources. 

Estate  of  John  Joseph  Kipp.  8  IBIA  30  (Bar.  14,  1980) 

87  I.D.  98 


IJULIU  PBOBATE — Continued 

DIVOBCE  (See  also  CLAIH  A6AIRST  ESTATE — if  included  in 
this  Indei.) 

Generally 

The  Board  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  deterained  by  the  law  of 
the  jurisdiction  having  the  aost  significant  contacts 
with  the  individual  or  in  which  the  relationship  at 
issue  was  created.   Laws  governing  the  status  of  an 
individual  Bust  be  distinguished  froa  laws  governing 
inheritance. 


Under  43  CFR  1.252,  land  reaaining  in  Indian  trust 
status  after  inheritance  is  liable  for  the  payaent  of 
claias  against  the  estate  of  the  decedent  only  to  the 
extent  of  income  froa  its  use.   Trust  funds  held  by  the 
decedent  or  accrued  to  the  estate  at  the  tiae  of  death 
can  be  applied  against  claias  regardless  of  whether 
that  aoney  will  reaain  in  trust  after  inheritance. 

Estate  of  Eugene  R.  Trust  vT  Acting  Aberdeen  Area 

Director., Bureau  of  Indian  Affairs.  11  IBIA  203 

(Hay  27,  1983) 


Tiaely_Filina 

Generally 

In  accordance  with  43  CFR  4.250,  all  claias 
against  the  estate  of  a  deceased  Indian  held  by  credi- 
tors chargeable  with  notice  of  the  hearing  under  43  CFB 
4.211(c)  shall  be  filed  prior  to  the  conclusion  of  the 
first  probate  hearing  and  if  they  are  not  so  filed, 
they  shall  be  forever  barred. 


Estate  of  Richard  Doyle  Two  Bulls.  11  IEIA  77  (Bar.  15, 
1983) 


Indian_Custoa 

The  Cheyenne-Arapaho  Indian  Tribe  of  Oklahoaa 
discontinued  recognizing  Indian  custoa  aarriages  and 
divorces  by  adoption  of  an  ordinance  approved  by  the 
Secretary  of  the  Interior  on  Feb.  1,  1940.   The  right 
to  designate  the  custoas  that  are  to  be  given  recog- 
nition in  regulating  aatters  that  affect  tribal  inter- 
nal and  social  relations  rests  with  each  tribe  as  an 
incident  of  its  sovereignty,  and  tribal  ordinances 
or  decrees  regarding  such  custoas  are  honored  by  the 
Departaent  in  its  probate  of  Indian  estates. 

Estate  of  Bar*  Turtle,  Sr,.  8  IBIA  272  (Apr.  15,  1981) 

Estate  of  Thomas  Elward  Luapaouth.  8  IBIA  2  75 
(Apr.  15,  1981) 


Estate  of  John  Joseph  Kipp.  8  IBIA  30  (Bar. 


14,  1980) 
87  I.D.  98 


COBPROBISE  SETTLEHEIITS 

The  Board  of  Indian  Appeals  will  accept  a  proposed 
settlement  agreeaent  when  it  appears  that  the  require- 
nents  of  43  CFR  4.207  have  been  Bet. 

Estate  of  Dennis  Gail  Beaver,  11  IBIA  135  (Bar.  28, 
1983) 


where  no  evidence  was  received  at  probate  bearing 
to  show  the  custoas  of  any  Indian  tribe  concerning 
regulation  of  the  doaestic  relations  of  neabers  of  the 
tribe,  a  ruling  by  an  Indian  probate  Administrative 
Law  Judge  that  he  could  officially  notice  the  exis- 
tence of  divorce  by  Yakiaa  tribal  custoa  was  error. 
Since  no  evidence  was  offered  to  show  that  decedent, 
who  was  of  Rez  Perce  and  Yakiaa  ancestry,  and  appel- 
lee, of  Alaskan  Native  descent,  lived  in  tribal  rela- 
tions under  the  jurisdiction  of  the  Yakiaa  tribe,  it 
was  error  to  conclude  they  were  nonetheless  aarried 
in  accordance  with  Yakiaa  custoaary  law. 

Estate  of  Hatthew  Cook.  9  IBIA  52  (July  29,  1981) 

88  I.D.  676 


The  acceptance  by  an  Administrative  Law  Judge 
of  a  coaproaise  settlement  aeeting  the  requirements  of 
43  CFR  4.207(a)  constitutes  a  final  determination  of 
the  heirs  of  a  deceased  Indian. 

Estate  of  Eugene  R.  Trust  v.  Acting  Aberdeen  Area 
Director.  Bureau  of  Indian  Affairs.  11  IBIA  203 
(Bay  27,  1983) 


DETERMINATION  OF  HEIRS  BY  BAIVEB  OR  AGREEBENT 

The  acceptance  by  an  Administrative  Law  Judge 
of  a  coaproaise  settlement  aeeting  the  requirements  of 
43  CFR  4.207(a)  constitutes  a  final  determination  of 
the  heirs  of  a  deceased  Indian. 


ESCHEAT 

The  Act  of  Nov.  24,  1942,  56  Stat.  1022  (25  U.S.C. 
4  373b  (1976))  is  not  ambiguous.   It  plainly  states 
that  where,  as  here,  a  public  doaain  allotment  exceeding 
a  value  of  $2,000  lies  adjacent  to  an  Indian  community 
and  aay  be  advantageously  used  for  Indian  purposes,  such 
allotment  shall  be  held  in  trust  by  the  United  States 
for  such  Indians  as  Congress  (not  the  Secretary  of  the 
Interior)  say  designate,  where  the  owner  of  the  allot- 
aent  dies  intestate  without  heirs  eligible  to  inherit 
such  allotment. 


Estate  of  Jesse  J.  .lames , 


8  IBIA  205  (Dec.  8,  1980) 

87  I.D.  601 


It  is  error  for  the  Bureau  of  Indian  Affairs  to 
lease  land  in  the  estate  of  a  deceased  Indian  under 
25  CFR  162.2(a)  (3)  on  the  grounds  that  the  heirs  of 
the  estate  are  "undetermined"  when  an  Administrative 
Law  Judge  has  accepted  a  compromise  settlement  of  the 
estate  entered  into  by  all  possible  heirs  and  meeting 
the  requirements  of  43  CFR  4.207(a). 

Estate  of  Eugene  R.  Trust  v.  Acting  Aberdeen  Area 
Director,  Bureau  of  Indian  Affairs.  11  IBIA  203 
(Bay  27,  1983) 


EVIDENCE 

Generally, 

The  Administrative  Law  Judge  held  a  full  and  com- 
plete hearing  on  the  issue  of  decedent's  possible 
paternity  of  Stephanie  Young  Bear  and  his  finding  that 


«17 


iSDIiN_PROBATE — Continued 

EVIDENCE — Continued 

Generally — Continued 

she  was  conceived  by  decedent  through  criminal  inter- 
course with  his  purported  daughter  by  adoption  was 
supported  by  a  preponderance  of  the  evidence. 

E§£ite_of_Victor_Ioun^_Bear,  8  IBIA  130  (July  21,  1980) 

87  I.e.  311 


INDIAN  PROBATE — Continued 

EVIDENCE — Continued 

Insufficiency,  of--Continued 

Reopening  of  estate  closed  for  66  years  was  prop- 
erly denied  where  there  was  no  evidence  offered  to  show 
probable  error  in  the  detemination  of  heirs  Bade  by 
the  examiner  in  1915. 

Estate_of_Katie_Ross_Ste£hens,  10  IBIA  9  (June  <4 ,  1982) 


The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a  deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Estate_of_Jason_Crane,  12  IBIA  165  (Feb.  3,  198<4) 


Insufficiency  of 

Where  testimony  at  hearing  established  that  testa- 
trix was  aged,  had  poor  eyesight,  and  had  lost  the 
power  of  speech  following  a  stroke,  the  testimony  was 
insufficient  to  establish  that  she  lacked  testamentary 
capacity  or  had  Bade  her  will  under  the  undue  influence 
of  another,  where  the  witnesses  to  the  will  testified 
she  knew  objects  of  her  bounty,  the  extent  of  her  prop- 
erty, and  the  distribution  she  desired  to  make  of  her 
trust  property. 

Estate  of  Jane  Eckiwaudah,  a.k.a.  Ema  Chahsenah, 
9  IBIA  112  "(Oct.  30,  1981) 


Reopening  of  estate  closed  for  U5  years  was  prop- 
erly denied  where  the  petition  to  reopen  and  record  of 
prior  proceedings  taken  together  established  petitioner 
lacked  evidence  to  show  error  in  the  determination  of 
heirs  made  by  the  examiner  in  1937. 

Istate_of_£rank_£ay.s,  10  IBIA  61  (July  30,  1982) 


The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a  deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Istate_of_JoserJj_Wxail»    H    IBIA    2 U <4     (July    15,    1983) 

Estate  of  Wilma  Florence  First  Younqaan,  12  IEIA  219 
(Apr.  <4,~198«) 


Estate_of_Fred_Redstonex_Srt,  13  IBIA  UU  (Nov. 

Estate  of  Pearl  Aseperny  Werqueyah.  13  IBIA  U9 
(Nov.  27.  198<4) 


198U) 


At  a  hearing  ordered  upon  a  petition  for  reopening 
an  estate  to  permit  evidence  to  be  taken  to  rebut  an 
initial  determination  of  heirship,  the  burden  of  estab- 
lishing that  the  initial  order  was  in  error  is  upon 
the  petitioners.   Proof  that  decedent  was  survived  by  a 
son  offered  by  the  mother  of  the  child  and  supported  by 
a  State  birth  certificate  and  the  judicial  admission  of 
decedent  that  the  child  was  his  son  was  not  overcome  by 
statements  of  other  relatives  of  decedent  that  decedent 
had  denied  paternity  and  conducted  himself  as  though 
he  were  childless. 

l5iate_of_Robert_M._Horin,  9  IBIA  188  (Mar.  5,  1982) 


where  appellant  children  sought  to  overturn  find- 
ing that  appellee  was  a  daughter  of  decedent,  which 
finding  was  based  in  part  upon  a  birth  certificate 
showing  decedent  to  be  appellee's  father  and  upon  testi- 
mony of  a  relative  of  the  mother  concerning  the  circum- 
stances of  appellee's  birth,  the  offered  testimony  of 
another  man  that  he  instead  could  possibly  have  been 
the  father,  which  was  vague  and  uncorroborated  by  other 
evidence,  was  insufficient  to  support  reversal  of  prior 
findings  concerning  heirship. 

£5tate_of_Willis_AtJockriie,  9  IBIA  2U9  (Apr.  8,  1982) 

89  I.D.  193 


The  testimony  of  decedent's  wife  and  legitimate 
children  that  they  were  unaware  of  the  existence  of 
an  illegitimate  child  until  after  decedent's  death  was 
insufficient  to  support  reversal  of  finding  of  pater- 
nity based  in  part  upon  census  records  and  upon  the 
testimony  of  appellee's  mother. 

£state_of_Ha^ry._n.._Johnson,  10  IBIA  1  (June  3,  1982) 


Newly_  Discovered_Evidence 

An  Administrative  Law  Judge  may  properly  deny  a 
petition  for  rehearing  based  upon  newly  discovered  evi- 
dence which  is  the  same  in  nature  as  that  previously 
considered  and  if  heard  would  be  merely  cumulative  of 
evidence  already  presented. 

Estate  of  Asmakt  Yuapquitat lHillie_Sam£soni,  8  IBIA  1 

(Jan.~31,  1980) 


Proof  of_Harriage 

Under  Bontana  law,  the  burden  of  proving  that  a 
relationship  illicit  in  its  inception  changed  into  a 
lawful  common  law  marriage  is  on  the  person  asserting 
the  validity  of  the  aarriage.   Where  there  is  proof 
showing  a  couple  entered  into  a  valid  common  law 
marriage  following  the  divorce  of  one  of  the  parties, 
the  Board  will  find  a  aarriage. 

Estate  of  Richard  Do.yle_Two_Bul.ls,  11  IEIA  77  (Bar.  15, 
1983) 


GUARDIAN  At  LITEH 

Generally 

when  a  party  in  interest  was  a  minor  at  the  time 
of  the  probate  proceeding  at  issue,  he  cannot  deny 
notice  of  said  proceedings  when  notice  was  given  to  a 
guardian  ad  lite"  on  his  behalf  and  the  guardian  ad 
litem  appointed  by  the  Examiner  of  Inheritance,  now 
Administrative  Law  Judge,  appeared  at  the  hearing  on 
his  behalf  and  was  present  at  every  stage  of  the 
hearing. 


ISlai£_2£_!Sliie_Crossgj}ns,    10    IBIA    lul     (Oct.    1<4,    1982) 
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I£EI»fl_P£fiS ATE- -Continued 

GUARDIAN  AD  LITEM— Con  tinned 

Gener a llj-- Continued 

Under  43  CFR  4.242(h),  a  petition  to  reopen  a 
closed  Indian  trust  estate  Bust  be  filed  by  a  person 
who  had  no  notice  of  the  original  hearing.   Notice  to 
and  active  representation  by  the  guardian  ad  litem  of 
a  minor  constitutes  notice  to  the  minor. 

Estate  of  Eugene  Patrick  Dupuis,  11  IBIA  11  (Dec.  28, 
1982) 


Ii!PIAB_PBOBATE — Continued 

HEARING  (See  also  ADMINISTRATI VE  PROCEDURE,  REHEARING- 
if  included  in  this  Index. ) --Continued 

Notice 

The  failure  of  an  Administrative  Law  Judge  to  give 
Froper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a  party's  failure  to  attend  the  hearing 
and  to  present  evidence. 


Jstate_of_Richard_Jvans  Walker,  12  IBIA  44  (Oct. 
1983) 


28, 


Departmental  regulations  requiring  that  a  guardian 
ad  litem  be  appointed  for  a  minor  or  for  an  incompetent 
person  in  an  Indian  probate  proceeding  are  intended  to 
ensure  that  the  interests  of  such  a  party  are  fully 
represented  at  the  hearing. 

5§itie_of_Jason_Crane,  12  IBIA  165  (Feb.  3,  1984) 


HEARING  (See  also  ADMINISTRATIVE  PROCEDURE,  REHEARING- 
if  included  in  this  Index.) 

Generally 

Notice  of  a  hearing  is  not  defective  when  notice 
was  sent  to  the  appellant  at  his  last  known  address 
■ore  than  a  month  before  the  hearing,  the  letter  was 
not  returned,  testimony  of  other  individuals  attending 
the  hearing  showed  that  appellant  knew  of  the  hearing, 
and  appellant's  notice  of  appeal  shows  on  its  face  that 
he  knew  of  the  hearing. 

2state_of_Andrew_ Jackson,  12  IBIA  39  (Oct.  18,  1983) 


INDIAN  REORGANIZATION  ACT  of  June  18,  1934 
(wheeler-Howard  Act)  (25  O.S.C.  Hi    464-486) 


Construction  of  Section  4 
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Full_and_Comj)lete 

When  a  party  to  an  Indian  probate  proceeding 
appears  without  an  attorney,  the  Administrative  Law 
Judge  has  a  duty  not  to  be  a  mere  umpire,  but  to  see 
that  all  relevant  facts  are  developed. 

Where  a  party  to  an  Indian  probate  proceeding  was 
not  represented  by  counsel  and  was  obviously  unprepared 
for  proper  presentation  of  testimony  and  ignorant  of 
significance  of  the  facts,  the  Administrative  Law  Judge 
had  the  duty  to  see  that  all  relevant  facts  and  circum- 
stances, both  favorable  and  unfavorable  to  the  parties, 
were  brought  out. 

Estate  of  Cecelia  Hummingbird  French,  8  IEIA  102 
(June  20,  1980) 


The  Administrative  Law  Judge  held  a  full  and  com- 
plete hearing  on  the  issue  of  decedent's  possible 
paternity  of  Stephanie  Young  Bear  and  his  finding  that 
she  was  conceived  by  decedent  through  criminal  inter- 
course with  his  purported  daughter  by  adoption  was 
supported  by  a  preponderance  of  the  evidence. 

Estate  of  Victor  young  Bear,  8  IBIA  130  (July  24,  1980) 

87  I.D.  311 


Sec.  4  of  the  Indian  Reorganization  Act  of  1934 
prior  to  amendment  in  1980  did  not  permit  devises  of 
trust  property  found  on  reservations  subject  to  the  Act 
to  persons  who  were  neither  heirs  of  the  decedent 
allottee  nor  members  of  the  tribe  having  jurisdiction 
over  the  reservation  where  the  trust  land  is  located. 
Thus,  since  appellee  was  neither  a  member  of  the 
Quinault  Tribe  nor  an  heir  of  decedent,  he  was  barred 
from  taking  trust  property  on  the  Quinault  Reservation 
under  the  decedent's  will. 

Estate  of  Joseph  Willessi.  8  IBIA  295  (May  28,  1981) 

88  I.D.  561 


INHERITING  (See  also  CHILDREN,  ADOPTED;  CHILDREN, 
ILLEGITMATE;  WILLS — if  included  in  this  Index.) 

Generally 

The  Board  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  determined  by  the  law  of 
the  jurisdiction  having  the  most  significant  contacts 
with  the  individual  or  in  which  the  relationship  at 
issue  was  created.   Laws  governing  the  status  of  an 
individual  must  be  distinguished  from  laws  governing 
inheritance. 


Estate_of_Richard_Dojjle_Two_Bulls,  11  IBIA  77  (Mar. 
1983) 


15, 


Although  unorthodox  methods  of  conducting  hearings 
in  Indian  probate  proceedings  are  not  encouraged,  when 
circumstances  beyond  the  control  of  the  parties  or 
Judge  necessitate  unusual  procedures,  the  Administra- 
tive Law  Judge  bears  an  additional  responsibility  to 
ensure  that  all  parties  are  fully  heard  and  that  the 
Department's  trust  responsibility  is  properly  dis- 
charged . 


It  is  manifest  error  to  include  in  the  chain  of 
title  to  Indian  trust  land  the  name  of  an  individual 
who  was  not  alive  to  inherit. 


Es*2iS_of_Jiies_Larao,  12  IBIA  224  (Apr. 


12,  1984) 

91  I.D.  185 


istate_of_Jesse_Pawnee,  12  IBIA  277  (June  11,  1984) 


i_DiAN___°____~~Continued 

INHERITING  (See  also  CHILDREN,  ADOPTED;  CHILDREN, 

ILLEGITHATE;  SILLS — if  included  in  this  Index.) 
--Continued 

Non-Indian 

The  Department  of  the  Interior  has  no  authority  to 
hold  land  in  Indian  trust  status  for  non-Indians.   When 
non-Indians  acquire  Indian  trust  land  through  inheri- 
tance or  devise,  fee  patent  title  should  normally  be 
transferred  immediately  to  such  individuals  pursuant  to 
25  CFR  152.6. 

__i_____________________i______i_________________ 

Direct ori_Burea_u_of_Indian_Alf airs,  11  IBIA  203 
7«ay  27,  1983) 


INTERLOCUTORY  APPEALS 


INDIAN_PROBATE— Continued 

KLAMATH  TRIBE — Continued 

heirs  of  deceased  Klamath  enrollees  pursuant  to  his 
duty  to  distribute  judgment  funds. 

Yvonne  Weiser  et  al .  v.  Area  Director.  Portland  Area 
Office,  Bureau  of  Indian  Affairs,  9  IEIA  76  (Sept.  29, 
1981) 


Under  25  U.S.C.  »  565a  (1976)  the  share  of  judg- 
ment funds  due  to  a  deceased  enrollee  of  the  Klamath 
Tribe  passes  by  operation  of  Federal  law  to  the  dece- 
dent's heir  or  heirs  as  determined  by  the  Secretary. 

Melody  Ann  Wright  and  Karleen  McKenzie.  Guardian  Ad 
Litem  v.  Acting  Area  Director.  Portland  Area  Office, 
l____S__i__________i____.  9  IEIA  147  "(Jan.  7,~1982) 


Administrative  Law  Judges  (Indian  Probate)  have 
authority  under  43  CFR  1.28  to  certify  interlocutory 
questions  to  the  Board  of  Indian  Appeals. 


__ia____________i____ >  12  IBIA  22  4  (Apr. 


12,  1984) 
91  I.D. 


185 


In  order  to  conserve  judicial  resources,  to  expe- 
dite final  resolution  of  cases,  and  to  prevent  the 
cost  and  delay  of  successive  appeals,  interlocutory 
appeals  should  be  reserved  for  those  extraordinary 
circumstances  where  prompt  appellate  consideration 
is  essential,  as,  for  example,  in  those  situations 
in  which  the  decision  by  the  Administrative  Law  Judge 
threatens  a  party  with  immediate  and  serious  irrep- 
arable harm  which,  as  a  practical  matter,  cannot  be 
redressed  on  appeal.   In  those  cases  in  which  any 
error  in  the  interlocutory  decision,  as  well  as  any 
other  error  that  might  be  alleged,  can  be  considered 
and  corrected  on  appeal,  an  interlocutory  appeal  is 
generally  not  appropriate. 

__ t a te_of _N eal_ _ay__Manuel ,  13  IBIA  58  (Dec.  27,  198U) 


KLAMATH  TRIBE 

While  it  is  true  that  the  Klamath  Termination 
Act,  Aug.  13,  1954,  68  Stat.  718,  25  U.S.C.  5*  564- 
564x  (1976) ,  rendered  inapplicable  to  Klamath  tribal 
members  the  Secretary's  usual  jurisdiction  over  Indian 
heirship  determinations  as  set  forth  in  25  U.S.C. 
»«  372-373  (1976)   (see  25  U.S.C.  «  564h) ,  Congress,  by 
the  more  recent  Act  of  Oct.  1,  1965,  79  Stat.  897, 
25  U.S.C.  «$  565-565g  (1976),  specifically  empowered 
the  Secretary  of  the  Interior  to  determine  the  right- 
ful heirs  of  deceased  Klamath  enrollees  entitled  to  a 
share  of  judgment  funds  payable  from  the  United  States 
for  the  limited  purpose  of  seeing  that  such  funds  are 
distributed  to  the  heir  or  heirs  so  determined. 

The  Secretary  has  no  statutory  authority  to  pay 
creditors'  claims  against  estates  of  deceased  Klamath 
Indians  out  of  judgment  funds  distributable  by  the 
Secretary  under  the  Act  of  Oct.  1,  1965,  79  Stat.  897. 

Gertrude  E.  Sherman  v.  Acting  Area  Director.  Portland 
*E§a_Officex_Bureau_of_Indian_Af fairs,  9  IBIA  25 
(June  29,  1981)  "  88  I.D.  619 


Although  the  Klamath  Termination  Act  of  Aug.  13, 
1954,  68  Stat.  718,  25  U.S.C.  5*  564-564x  (1976), 
rendered  the  Secretary's  usual  probate  jurisdiction 
inapplicable  to  Klamath  Indians,  the  Act  of  Oct.  1, 
1965,  79  Stat.  897,  25  U.S.C.  «$  565-565g  (1976),  gave 
the  Secretary  limited  jurisdiction  to  determine  the 


Under  25  U.S.C.  «  565a  (1976)  the  share  of  judg- 
ment funds  of  a  deceased  enrolled  member  of  the  Klamath 
Tribe  passes  by  operation  of  Federal  law  to  the  dece- 
dent's heirs  as  determined  by  the  Secretary.   Where 
transcripts  of  testimony  by  appellant  and  her  mother 
appearing  in  the  record  on  appeal  indicate  that  appel- 
lant has  little  prospect  for  ultimate  success  in  the 
event  that  an  evidentiary  hearing  which  she  seeks  were 
to  be  held  by  the  Department  to  inquire  into  her 
claimed  relationship  to  decedent,  the  decision  of  the 
Area  Director  which  correctly  states  the  law  to  be 
applied  to  the  facts  shown  of  record  will  be  affirmed. 

Tonia  Marie  Cannady  Wiman  Holcombe  v.  Portland  Area 
Di__£i____Bureau  of_Indian  Mlairs,  9  IEIA  192 
(Mar.  9,  19827 


LIMITATION  ON  ACTIONS  (See  also  CLAIM  AGAINST  ESTATE- 
if  included  in  this  Index.) 

In  accordance  with  Department  practice,  the  Eoard 
will  consider  four  factors  in  ascertaining  whether  its 
quasi- judicial  decisions  may  be  applied  retroactively: 
(1)  the  nature  of  the  reliance  placed  upon  the  prior 
applications  of  law  by  the  parties;  (2)  the  harm  or 
prejudice  to  those  who  relied  upon  previous  principles 
of  law;  (3)  the  purpose  of  the  law  in  light  of  public 
policy;  and  (4)  the  harm  to  the  administration  of 
justice  and  public  purpose. 

l5iiiS_2i_5e_ll.Ae._Er own,  __  IBtA  1  (Nov.  30,  1982) 


Generally. 

The  Cheyenne-Arapaho  Indian  Tribe  of  Oklahoma 
discontinued  recognizing  Indian  custom  marriages  and 
divorces  by  adoption  of  an  ordinance  approved  by  the 
Secretary  of  the  Interior  on  Feb.  1,  1940.   The  right 
to  designate  the  customs  that  are  to  be  given  recog- 
nition in  regulating  matters  that  affect  tribal  inter- 
nal and  social  relations  rests  with  each  tribe  as  an 
incident  of  its  sovereignty,  and  tribal  ordinances 
or  decrees  regarding  such  customs  are  honored  by  the 
Department  in  its  probate  of  Indian  estates. 

__i_i__°i______2__i_______»  a  IBI*  272  (Apr-  15,  1981) 

Estate_of_Thomas  Elward  Lumpmouth.  8  IBIA  275 
(Apr.  15,  198l7~" 
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INDIAN  PROBATE — Continued 

(1ABRIAGE-- Continued 

Generally — Continued 

The  Board  has  consistently  followed  the  rule  that 
the  status  of  an  individual  is  determined  by  the  law  of 
the  jurisdiction  having  the  most  significant  contacts 
with  the  individual  or  in  which  the  relationship  at 
issue  was  created.   Laws  governing  the  status  of  an 
individual  must  be  distinguished  from  laws  governing 
inheritance. 


Ii!£I2J!_I10BilJ — Continued 

NEZ  PERCE  TRIBE— Continued 

Generallj[--Cont  inued 

parties  regarding  a  valuation  date  for  the  acquisition 
of  land  under  the  Nez  Perce  Inheritance  Act. 

Estate  of  Antoine  jKe    Nape)  Hill.  8  IBIA  121  (July  21, 
1980) 


Estate  of  Richard  Doyle  Two  Bulls.  11  IBIA  77  (Bar.  15, 
1983) 


The  status  of  an  individual  is  determined  by  the 
law  of  the  jurisdiction  having  the  most  significant 
contacts  with  the  individual  or  in  which  the 
relationship  at  issue  was  created. 

Estate  of  Wilma  Florence  First  Younqman,  12  IBIA  219 
7Apr.  u7  1984) 


Valuation  Reports 

Neither  the  Administrative  Law  Judge  nor  the  Board 
is  bound  by  the  Bureau  of  Indian  Affairs'  report  and 
findings  contained  therein.   Instead  consideration  will 
be  given  to  the  coaplete  record  in  arriving  at  a  deter- 
mination as  to  fair  aarket  value. 

Estate_of_Antoine_iKe_Nap.e]_Hill,  8  IBIA  121  (July  21, 
1980) 


NONRESTRICTED  PROPERTY 


Common_Law 

Under  Montana  law,  the  burden  of  proving  that  a 
relationship  illicit  in  its  inception  changed  into  a 
lawful  common  law  marriage  is  on  the  person  asserting 
the  validity  of  the  aarriage.   Where  there  is  proof 
showing  a  couple  entered  into  a  valid  common  law 
aarriage  following  the  divorce  of  one  of  the  parties, 
the  Board  will  find  a  aarriage. 

IState_of_Richard_Doy.le_Two_Bulls,  11  IBIA  77  (Bar.  15, 
1983) 


The  Department  of  the  Interior  has  no  authority  to 
probate  non-trust  assets  held  by  an  Indian  at  the  tiae 
of  death.   A  finding,  made  in  the  content  of  a  Depart- 
mental probate  proceeding,  that  the  will  of  an  Indian 
holding  non-trust  assets  is  a  valid  testamentary 
instrument,  cannot  operate  to  transfer  non-trust 
property.   Such  property  must  be  probated  through  the 
appropriate  state  or  tribal  court. 

Estates  of  Edwin (Edward)  J.  Scarborough  S 

fiOEa-ScarborouahJrTinone,  11~IBIA~179  (Hay  10,  1983) 


Common_Law_and_Indian  Custoa_ Distinguished 

A  holding  that  decedent  and  appellee  were  earned 
by  operation  of  tribal  custom  based  upon  a  conclusion 
that  the  birth  of  nine  children  to  the  couple  required 
a  finding  they  were  married  was  erroneous  where  the 
record  af f iraatively  showed  decedent  was  married  to 
another  woman  at  the  tiae  of  his  cohabitation  with 
appellee. 


Estate_of_Batthew_Cook,  9  IBIA  52  (July  29,  1981) 

88  I.D. 


676 


NOTICE  OF  HEARING 

Generally 

When  a  party  in  interest  was  a  minor  at  the  time 
of  the  probate  proceeding  at  issue,  he  cannot  deny 
notice  of  said  proceedings  when  notice  was  given  to  a 
guardian  ad  litem  on  his  behalf  and  the  guardian  ad 
litem  appointed  by  the  Examiner  of  Inheritance,  now 
Administrative  Law  Judge,  appeared  at  the  hearing  on 
his  behalf  and  was  present  at  every  stage  of  the 
hearing. 

Istai2_2!_Katie_Crossguns,  10  IBIA  141  (Oct.  14,  1982) 


Proof  of_fiarriage 

A  coaaon-law  marriage  must  be  established  by  the 
one  alleging  such  a  marriage. 

Estate  of  Wilaa  Florence  First  toungman.  12  IBIA  219 
7Apr.  4.  1984) 


Onder  43  CFR  4.212(h),  a  petition  to  reopen  a 
closed  Indian  trust  estate  must  be  filed  by  a  person 
who  had  no  notice  of  the  original  hearing.   Notice  to 
and  active  representation  by  the  guardian  ad  litem  of 
a  minor  constitutes  notice  to  the  minor. 


Estate  of  Eugene  Patrick  Dupuis,  11  IBIA  11  (Dec. 
1982) 


28, 


NEZ  PERCE  TRIBE 

Generally 

The  original  power  to  determine  membership,  includ- 
ing adoption,  is  in  the  tribe.   After  approval  of  an 
individual  for  membership,  a  tribe  retains  the  power 
to  disenroll  provided  it  follows  provisions  for  terai- 
nation  of  enrollment  contained  in  its  membership 
ordinance. 


Jurisdictional 

A  party  who  has  received  actual  notice  of  a 
probate  hearing  lacks  standing  to  file  a  petition  to 
reopen. 

l§ial£_2l_KaiiS_£l2§sauns,  10  IBIA  141  (Oct.  14,  1982) 


The  Administrative  Law  Judge  acted  properly  in 
relying  on  one  of  two  dates  stipulated  to  by  the 
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REHEARING  (See  also  ADMINISTRATIVE  PROCBDORE,  HEABING- 
if  included  in  this  Index.) 

Generally 

A  shoving  by  creditor  Indian  tribe  Bade  in  con- 
formity to  43  CFR  4.241(c)  that  its  creditor's  claim 
was  facially  timely  and  valid  and  that  there  were 
unusual  circumstances  surrounding  the  presentation  of 
the  claim  entitles  the  petitioner  tribe  to  considera- 
tion on  the  lerits  of  its  argument  for  rehearing  pur- 
suant to  43  CFR  4.241 (c). 

Es t a t e_o f _E1 «er _Ai_01 nej ,  8  IBIA  166  (Oct.  23,  1980) 


IfiDI AN_PROBATE — Cont  inued 

REOPENING — Continued 

Generally --Cont inued 

Where  appellant  niece  of  decedent  petitioned  to 
reopen  estate  to  offer  proof  of  inconsistent  statements 
by  decedent's  former  wife  concerning  the  paternity  of 
appellee  who  had  earlier  been  found  to  be  a  surviving 
child  of  decedent's  marriage  to  appellee's  mother,  the 
petition  was  insufficient  to  support  an  order  to  reopen 
since,  assuming  the  offered  evidence  to  have  been  ad- 
mitted, it  would  not  have  changed  the  result  in  the 
heirship  determination. 


Estate  of  Howard  Good  Elk_ 
(July~20.  1981)"" 


lfi£_£§£tXl»    9    IBIA    38 


A  petition  for  rehearing  deficient  under  provi- 
sions of  43  CFR  4.241  in  that  it  was  not  made  under 
oath  and  did  not  state  grounds  upon  which  it  was  based 
was  properly  denied  by  the  Administrative  Law  Judge. 
The  petition  for  rehearing  which  failed  to  conform  to 
regulatory  requirements  and  also  failed  to  show 
probable  error,  was  properly  denied. 

Ssta te_of _John_Bear_Sh iel d ,  9  IBIA  1  (June  5,  1981) 


An  appellant  who  attended  the  original  Indian 
probate  hearing  into  a  decedent's  estate,  raised  no 
objection  to  decedent's  will  at  that  hearing,  and  fails 
to  present  to  the  Administrative  Law  Judge  or  to  the 
Board  of  Indian  Appeals  any  substantiation  for  later 
objections  or  explanation  for  the  lack  of  such  sub- 
stantiation has  not  shown  adequate  grounds  for 
rehearing  under  43  CFR  4.241. 

Estate_of_Andrew_ Jackson,  12  IBIA  39  (Oct.  18,  1983) 
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pellant,  brother  of  decedent,  petitioned 
conjunction  with  petition  of  another 
rty  and  conditioned  his  appeal  from  the 

reopening  upon  the  same  grounds  as  the 
his  appeal  must  succeed  or  fail  for  the 
as  the  appeal  of  the  principal  appellant, 
appellant  was  unable  to  establish  that  the 

which  was  the  basis  of  her  petition  would 
suit  of  the  decision  below,  reopening  is 

under  existing  Departmental  regulations. 


Estate_of_Howard_Good_Elk_Jor  Pacgri,  9  IEIA  41 
7july~20,  1981) 


A  petition  to  reopen  an  Indian  estate  and  its  sup- 
porting documentation  must,  to  be  favorably  considered, 
present  some  legal  theory  under  which  the  petitioner 
might  be  able  to  make  a  claim  against  the  estate  and 
any  facts  required  to  support  that  theory. 


Rehearings  in  Indian  probate  proceedings  are 
intended  to  allow  consideration  of  alleged  errors  made 
by  the  Administrative  Law  Judge  and  to  permit  the 
introduction  of  evidence  that  could  not,  with  diligent 
effort,  have  been  discovered  prior  to  the  original 
hearing.   They  are  not  a  means  for  presenting  evidence 
and  arguments  that  were  known  at  the  time  of  the  orig- 
inal hearing  but  simply  not  introduced. 

Istate_of_Alice_Mae_Sasse,  12  IBIA  281  (June  25,  1984) 

Estate_of_Benjamj.n_Kentx_Sri lBen_Nawanowaj[)_,    13    IBIA 

21  (Aug.  297~1984) 


REOPENING 

Generally 

An  estate  closed  for  50  years  will  not  be  reopened 
except  in  extraordinary  circumstances  to  correct  a  man- 
ifest injustice. 

Estate_of_John_JPetel_Pixley._and_Emma_Pixley.,  8  IBIA  70 
(Apr.  15,  1980) 


Estate  of  Mary  Bartin  Hataes  Andrew  Caye, 
(Har.  15,  1982) 


9  IBIA  196 


When  reopening  is  denied  by  the  Administrative  Law 
Judge,  a  person  seeking  reopening  should  offer  the  evi- 
dence that  would  be  presented  at  an  evidentiary  hearing 
to  the  Board  of  Indian  Appeals  which  shall  then  decide, 
based  upon  that  evidence,  whether  a  sufficient  showing 
was  made  to  mandate  reopening. 

Reopening  is  granted  for  the  purpose  of  preventing 
a  miscarriage  of  justice  based  upon  a  showing  that  the 
evidence  presented  at  the  original  hearing  was  incor- 
rect, incomplete,  or  otherwise  inadequate. 

Estate  of  Wilma  Florence  First  Youngman,  10  IBIA  3 
"(June  4,~1982)  89  I.D.  291 


Reopening  of  estate  closed  for  66  years  was  prop- 
erly denied  where  there  was  no  evidence  offered  to  show 
probable  error  in  the  determination  of  heirs  made  by 
the  examiner  in  1915. 

l5i3i§_°f_£aiie_.Ros.s_SteEhens,  10  IBIA  9  (June  4,  1982) 


A  petition  to  reopen  estate  closed  nearly  30  years 
ago  was  properly  denied  under  authority  of  43  CFR 
4.242(h)  where  petitioner  had  actual  notice  of  the 
hearing  to  probate  will  now  alleged  to  be  invalid  and 
improperly  construed. 

E§tate_of_Rebecca_Bi_Coe,  8  IBIA  164  (Oct.  22,  1980) 


Reopening  of  estate  closed  for  45  years  was  prop- 
erly denied  where  the  petition  to  reopen  and  record  of 
prior  proceedings  taken  together  established  petitioner 
lacked  evidence  to  show  error  in  the  determination  of 
heirs  made  by  the  examiner  in  1937. 

Es tat e_of_Frank_ Pay.s ,  10  IBIA  61  (July  30,  1982) 
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INDIAN  PROBATE—Continued 

REOPENING — Continued 

General lj--Continued 

A  petition  to  reopen  the  probate  of  an  Indian 
trust  estate  Bust,  to  be  favorably  considered,  present 
soie  legal  theory  and  the  factual  basis  set  out  in  sup- 
porting docunentation  to  support  the  claiaed  relief. 

Estate  of  Clara  Whitehip,  10  IBIA  107  (Sept.  29,  1982) 


The  Board  has  frequently  held  that  petitions  to 
reopen  closed  estates  require  compelling  proof  that 
delay  in  requesting  relief  has  not  been  occasioned  by 
lack  of  diligence  on  the  part  of  the  petitioning 
parties. 

Es ta te_o f _Katie_Cr ossguns ,  10  IBIA  141  (Oct.  14,  1982) 


The  Board  has  consistently  held  that  petitions  to 
reopen  estates  which  have  been  closed  for  more  than  3 
years  require  compelling  proof  that  the  delay  in 
requesting  relief  has  not  been  occasioned  by  lack  of 
diligence  on  the  part  of  the  petitioning  parties. 

Estate  of  Nellie  Brown,  11  IBIA  1  (Nov.  30,  1982) 


Under  the  provisions  of  43  CFR  4.212(h),  the 
burden  of  proving  entitlement  to  reopening  in  Indian 
probate  proceedings  lies  with  the  petitioner. 

Estates  of  Edwin (EdwardJ J.  Scarborough  S 

l°Ea_Scarborouah_Brignone,  11  IBIA  179  (Hay  10,  1983) 


Estate  of  Louise  Amiotte  Lajtay. 
(Apr.  30,  1984) 


12  IBIA  229 


Reopening  of  closed  Indian  probate  proceedings  is 
granted  to  allow  the  Department  to  investigate  whether 
allegations,  raised  by  a  person  who  did  not  have  knowl- 
edge of  the  original  hearing  and  has  diligently  pursued 
the  case  since  learning  of  potential  rights,  support 
the  conclusion  that  the  prior  determination  consti- 
tutes a  manifest  injustice  that  can  be  administratively 
corrected. 

The  Board  of  Indian  Appeals  has  consistently  held 
that  petitions  to  reopen  closed  Indian  trust  estates 
require  compelling  proof  that  delay  in  requesting 
relief  was  not  occasioned  by  lack  of  diligence  on  the 
part  of  the  petitioning  party. 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a  deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

J.st  a  te_o  f_  Josep.h_W_y.at  t ,  11  IBIA  211  (July  15,  1983) 


The  timely  filing  of  a  notice  of  appeal  from  an 
order  denying  reopening  of  an  Indian  decedent's 
estate  is  a  jurisdictional  prerequisite. 

Istate_of_Ral£h_James_iElmer]._Hail,  12  IBIA  62 
(Nov.  10,  1983) 


An  Administrative  Law  Judge  has  authority  under 
13  CFR  1.212(h)  to  reopen  an  Indian  probate  estate  that 
has  been  closed  for  more  than  3  years. 

The  Board  of  Indian  Appeals  has  consistently  held 
that  petitions  to  reopen  closed  Indian  trust  estates 
require  compelling  proof  that  delay  in  requesting 


INPIAN  PROBATE — Continued 

REOPENING — Continued 

Genera  11 _- -Continued 

relief  was  not  occasioned  by  lack  of  diligence  on  the 
part  of  the  petitioning  party. 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a  deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Ista t£_°l_Jj son_Cra ne ,  12  IBIA  165  (Feb.  3,  1981) 


The  failure  of  the  Bureau  of  Indian  Affairs  to 
seek  reopening  of  a  closed  Indian  probate  estate  when 
it  has  information  indicating  some  likelihood  that  a 
probate  decision  is  incorrect  is  manifest  error. 

Estate, of  John  Yazza  Antonio.  12  IBIA  177  (Feb.  29, 
1981) 


The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a  deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Estate  of  Wilma  Florence  First  Younqman.  12  IBIA  219 
lAprT  47  198l7 

Estate  of  Fred  Redstone.  Sr. .  13  IBIA  44  (Nov.  7,  1984) 

Estate  of  Pearl  Asepermy  Berqueyah,  13  IBIA  49 
(Nov.  27,  1984) 


when  reopening  of  a  closed  Indian  estate  is  sought 
for  the  sole  purpose  of  determining  the  appellant's 
nationality  or  Indian  status,  and  no  alteration  in  the 
distribution  of  the  decedent's  estate  is  sought, 
reopening  will  be  allowed  under  43  CFR  4.206  without 
regard  to  the  restrictions  set  forth  in  43  CFR  4.242 
and  in  previous  decisions  of  the  Board  of  Indian 
Appeals  interpreting  that  regulation. 

Estate  of  Edward. JAgopetah)  Bert.  12  IBIA  253  (Nay  22, 
19847  91  I.D.  235 


Stand in g_ to  Petition_f or _ Reopening 
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|s  t  a  te_of  _  Joseph  ine_  Br  iaht_  Fowler., 
1980) 


8  IBIA  201  (Dec.  3, 


where  agency  superintendent  charged  with  adminis- 
tration of  Indian  trust  estate  petitioned  to  reopen 
estate  to  correct  erroneous  heirship  determination 
1  years  after  a  final  order  of  distribution  had  been 
made,  reopening  was  properly  ordered  pursuant  to 
13  CFR  1.212  where  the  record  affirmatively  showed 
the  initial  heirship  determination  was  erroneous. 
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Standing_to  Petition_f or_ Reopening — Continued 

the  4-year  delay  in  discovery  of  the  error  Mas  ex- 
plained, and  correction  of  the  error  was  administra- 
tively  feasible. 

Estate  of  Walter  George  and  Hinnie  Racehorse  George 
SniEe,  9  IBIA  20  (June  12,  1981) 


Because  the  Department's  regulations  authorize  the 
reopening  of  estates  closed  for  more  than  3  years,  a 
petition  filed  pursuant  to  43  CFR  4.242(h)  cannot  be 
summarily  dismissed  for  untimeliness. 

A  party  who  has  received  actual  notice  of  a 
probate  hearing  lacks  standing  to  file  a  petition  to 
reopen. 

Es ta te_of_K* tie_Crgssauns ,  10  IBIA  141  (Oct.  la,  1982) 


Under  43  CFR  4.242(h),  a  petition  to  reopen  a 
closed  Indian  trust  estate  inst  be  filed  by  a  person 
who  had  no  notice  of  the  original  hearing.   Notice  to 
and  active  representation  by  the  guardian  ad  litea  of 
a  ninor  constitutes  notice  to  the  minor. 

Estate  of  Eugene  Patrick  Dupuis.  11  IBIA  11  (Dec.  28, 
1982) 


The  Superintendent  is  a  proper  party  to  seek 
reopening  of  a  closed  Indian  estate  under  13  CFR  4.242. 

Estate  of  .Helen  Ward.Willey,  11  IBIA  43  (Jan.  31,  1983) 


A  person  who  participated  in  the  original  probate 
proceeding  lacks  standing  to  petition  to  reopen  the 
estate. 


Estates  of  Edwin (Edward),  J.  Scarborough  6 

S2E3_Scarborou3h_Briijnone,    11    IBIA    179    (Hay    10, 


1983) 


An  adult  who  participated  in  the  original  probate 
hearing  into  a  deceased  Indian's  estate  lacks  standing 
to  petition  for  reopening. 

5§til§_of_JuIia_Ii2I2k«  H  IflIA  211  (June  8,  1983) 


IJL5IiI_EJ!°§iII — Continued 

REPRESENTATION 

The  fact  that  an  individual  participating  in  a 
Departmental  Indian  probate  proceeding  is  not  repre- 
sented by  counsel  does  not  entitle  hia  to  special 
rights  not  enjoyed  by  individuals  who  are  so  repre- 
sented. 

When  an  individual  participating  in  a  Departaental 
Indian  probate  proceeding  is  not  represented  by  counsel, 
the  Federal  trust  responsibility,  which  is  shared  by 
the  Administrative  Law  Judge  conducting  the  proceeding, 
requires  that  the  Administrative  Law  Judge  ensure  that 
manifest  injustice  is  not  coaaitted,  or  if  coaaitted, 
is  corrected. 

Sstate_of_Weslej[  Emmett . Anton .  12  IEIA  139  (Jan.  23, 
198147 


SECRETARY'S  AUTHORITY 

Generally 

The  Departaent  of  the  Interior  has  no  authority  to 
probate  non-trust  assets  held  by  an  Indian  at  the  tiae 
of  death.   A  finding,  aade  in  the  context  of  a  Depart- 
aental probate  proceeding,  that  the  will  of  an  Indian 
holding  non-trust  assets  is  a  valid  testanentary 
instrument,  cannot  operate  to  transfer  non-trust 
property.   Such  property  must  be  probated  through  the 
appropriate  state  or  tribal  court. 

Estates  of  Edwin (Edward)  J,  Scarborough  S 

Nora  Scarborough  Brignone.  11  IBIA  179  (May  10,  1983) 


The  Secretary  of  the  Interior,  pursuant  to  the 
statutory  duty  to  determine  the  heirs  of  deceased 
Indians  for  whoa  the  United  States  holds  property  in 
trust,  has  the  power  to  deteraine  whether  a  state  court 
had  jurisdiction  to  enter  a  decree  apparently  affecting 
the  deterainat ion  of  heirs  and  to  disregard  such  a 
state  court  decree  under  appropriate  circumstances. 

Esta_te_of_Jaaes_Wer.Bj_Pekah,  11  IBIA  237  (July  6,  1983) 


The  Departaent  of  the  Interior  is  not  bound  by 
state  court  decisions  in  determining  the  heirs  of  a 
deceased  Indian,  but  rather  has  the  authority  and 
responsibility  to  make  an  independent  determination 
of  the  decedent's  heirs.   A  state  court  decision  may 
present  persuasive  evidence  of  heirship. 

Estate  of  James  Howling  Crane.  Sr. .  12  IBIA  209 
(Bar.  22,  1984) 


Waiver_of  Time_Limitation 

Where  agency  superintendent  charged  with  adminis- 
tration of  Indian  trust  estate  petitioned  to  reopen 
estate  to  correct  erroneous  heirship  determination 
4  years  after  a  final  order  of  distribution  had  been 
made,  reopening  was  properly  ordered  pursuant  to 
43  CFR  4. 242  where  the  record  affirmatively  showed 
the  initial  heirship  determination  was  erroneous, 
the  4-year  delay  in  discovery  of  the  error  was  ex- 
plained, and  correction  of  the  error  was  administra- 
tively feasible. 

Estate  of  Walter  George  and  Minnie  Racehorse  George 
Snipe.  9  IBIA  20  (June  127  1981) 


SETTLEMENT  (See  also  FAMILY  ALLOWANCE  AND  SETTLEMENT- 
if  included  in  this  Index.) 

The  last  will  and  testament  of  a  deceased  Indian 
may  be  modified  by  an  agreement  of  the  devisees  in  the 
form  of  a  settlement  of  issues  raised  by  or  because  of 
the  will,  if  the  modification  is  approved  by  an  Admin- 
istrative Law  Judge  or  the  Board  of  Indian  Appeals  on 
behalf  of  the  Secretary  of  the  Interior. 

E^tate_of^tella_¥alandry_WillJ.ams,    13    IBIA    35 
(Oct.    26,    1984) 
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STATE  LAW 


Generally 

Under  Oklahoaa  law,  if  the  decedent  shall  have  been 
aarried  lore  than  once,  the  spouse  at  the  tiae  of  death 
shall  inherit  of  the  property  not  acquired  during  cover- 
ture with  such  spouse  only  an  equal  part  with  each  of 
the  living  children  of  decedent. 

Estate  of  Cecelia  Huaminq bird  French,  8  IBIA  102 
73une  207  1980) 


I£DIAN_PROBAT.B — Continued 

STATE  LAW — Continued 

Applicability  to_Indian  Probate, _Intestate_Estates 
— Continued 

entitled  to  share  in  his  estate  in  the  sase  manner  as 
his  legitiaate  children. 

Estate  of  Willis  Attocknie.  9  IBIA  2U9  (Apr.  8,  1982) 

89  I.D.  193 


It  is  not  a  proper  function  of  the  Board  of  Indian 
Appeals  to  deteraine  whether  a  state  law  is  in  viola- 
tion of  the  United  States  Constitution. 

Islaie-Oi-lieilie-Brown,  ll  IBIA  1  (Hov.  30,  1982) 


The  Departaent  of  the  Interior  has  no  authority  to 
probate  non-trust  assets  held  by  an  Indian  at  the  tiae 
of  death.   A  finding.  Bade  in  the  context  of  a  Depart- 
mental probate  proceeding,  that  the  will  of  an  Indian 
holding  non-trust  assets  is  a  valid  testamentary 
instrument,  cannot  operate  to  transfer  non-trust 
property.   Such  property  Bust  be  probated  through  the 
appropriate  state  or  tribal  court. 

Estates  of  Edwin (Edward)  J.  Scarborough  6 

52Ea_Scar  bor  ouah_§£ia!12iie ,  11  IBIA  179  (Bay  10,  1983) 


The  Secretary  of  the  Interior,  pursuant  to  the 
statutory  duty  to  deteraine  the  heirs  of  deceased 
Indians  for  whoa  the  United  States  holds  property  in 
trust,  has  the  power  to  deteraine  whether  a  state  court 
had  jurisdiction  to  enter  a  decree  apparently  affecting 
the  deteraination  of  heirs  and  to  disregard  such  a 
state  court  decree  under  appropriate  circuastances. 

Estate_of_JaBes_WerBy__Pekah,  11  IBIA  237  (July  6,  1983) 


The  Department  of  the  Interior  is  not  bound  by 
state  court  decisions  in  determining  the  heirs  of  a 
deceased  Indian,  but  rather  has  the  authority  and 
responsibility  to  Bake  an  independent  deteraination 
of  the  decedent's  heirs.   A  state  court  decision  Bay 
present  persuasive  evidence  of  heirship. 


Estate  of  James  Howling  Crane.  Sr. 
7flar.  22,  198a) 


12  IBIA  209 


Applicability  to_Indian  Probate, _Intestate_Estates 

The  Administrative  Law  Judge  correctly  chose  to 
apply  North  Dakota  law  to  determine  intestate  succes- 
sion in  Indian  probate  of  trust  lands  pursuant  to 
25  U.S.C.  «  348  (1976)  where  Indian  decedent  left  non- 
Indian  spouse  and  seven  surviving  children  as  heirs  of 
her  estate  consisting  of  real  property  located  on  a 
reservation  within  north  Dakota. 

Sstate_of_Halena_Bi_Long,  8  IBIA  115  (July  10,  1980) 


The  right  of  an  illegitimate  daughter  to  inherit 
from  the  trust  estate  of  her  Indian  father  is  con- 
trolled by  the  provisions  of  25  U.S.C.  «  371  (1976) 
notwithstanding  the  inconsistent  provisions  of  any 
state  statute.   Under  25  U.S.C.  «  371  the  illegitiaate 
daughter  of  an  Indian  beneficiary  of  trust  lands  is 


Applicability  to_Indian  Probate, _Testate 

The  Adainistrative  Law  Judge  correctly  ruled  that 
the  deteraination  of  the  identity  of  all  a  decedent's 
heirs  is  unnecessary  in  a  case  where  there  is  found  to 
be  a  valid  will  disposing  of  the  testator's  entire 
estate. 

Estate  of _ Frank,  (Francis)  Keahtiqh.  9  IBIA  190 
7BarT  9,~19827 


TRIBAL  PURCHASE  OF  INTEREST  IN  DECEDENT'S  ESTATE 

Where  record  indicates  husband,  who  would  other- 
wise have  received  trust  property  of  deceased  wife 
located  on  Takiaa  Reservation,  did  not  tiaely  receive 
notice  of  tribal  determination  to  purchase  inherited 
trust  interest  and  where  the  notice  and  the  appraisal 
relied  upon  by  tribe  for  the  valuation  set  out  in  the 
notice  did  not  conform  to  requireaents  of  Departmental 
regulation,  a  hearing  on  valuation  is  required  although 
the  tiae  during  which  a  demand  for  hearing  should  have 
been  made  had  expired. 

Estate  of  Angeline  LaBelle  Solis.  8  IBIA  312  (Bay  29, 
1981)" 


WILLS  (See  also  CONTRACT  TO  BAKE  WILL,  INHERITING — 
if  included  in  this  Index.) 

Genejralljf 

The  Adainistrative  Procedure  Act,  which  is  appli- 
cable to  proceedings  in  Indian  probate,  requires  that 
the  factfinder  develop  a  sufficient  record  to  support 
his  findings  and  conclusions.   Where  the  record  fails 
to  support  inconsistent  findings  by  the  factfinder 
below  concerning  periods  of  incoapetence  of  the  dece- 
dent prior  to  execution  of  a  will  found  to  be  valid, 
the  Interior  Board  of  Indian  Appeals  will,  on  appeal, 
liait  the  conclusions  of  law  to  conclusions  which  are 
based  upon  the  record.   The  Board  finds  that  the  fact- 
finder's assertion  that  decedent  was  "confused"  prior 
to  the  execution  of  her  valid  will  in  1977  is  not 
supported  by  the  record  developed  at  hearing,  nor  is  a 
finding  that  influence  was  exerted  upon  her  at  tiaes 
not  relevant  to  the  probate  proceeding  based  upon 
evidence  of  record. 

Estate  of  Catalina  Clifford,  9  IBIA  165  (Jan.  29,  1982) 


U3  CFR  1.260(b)  does  not  require  that  all  Indian 
wills  be  subaitted  to  the  agency  superintendent  and 
examined  by  the  Office  of  the  Solicitor. 

Estate  of  Carrie  Standing  Haddon  Hiller,  10  IBIA  128 
(Oct.  57~1982) 
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HILLS  (See  also  CONTRACT  TO  MAKE  RILL,  INHERITING— 
if  included  in  this  Index. ) --Continued 

Alterations  and  Erasures 

Alterations  in  an  Indian  will  do  not  in  and  of 
themselves  void  the  will  when  the  aeaning  of  the  will 
is  not  changed.   If  a  will  contains  unattested  changes, 
the  changes  will  be  disregarded  and  the  instrument 
admitted  to  probate  when  the  original  intention  of  the 
testator  can  be  ascertained. 


WILLS  (See  also  CONTRACT  TO  BAKE  HILL,  INHERITING — 
if  included  in  this  Index. ) --Continued 

Disapproval  of_Hill — Continued 

An  Indian  will  that  evidences  a  rational  testamen- 
tary scheme  will  not  be  disapproved. 

Estate,  of  Aaron ( Al lenl_Ra»sei ,  11  IEIA  16  (Dec.  28, 

1982) 


Estate_of  Grace_Dion  Antelope  Horse  Ring.  12  IBIA  232 
(Apr.  30,~1984) 


Children,  Disinheritance  of 


Hithout  some  physical  act  by  the  testator 
expressly  changing  or  revoking  an  Indian  will,  the 
Department  is  without  authority  to  disapprove  the  will 
on  the  grounds  that  the  testator  intended  to  or  did 
revoke  the  will. 


Indian  testator's  statement  that  he  was  a  single 
man  having  no  children  was  not  proof  of  an  insane  delu- 
sion so  as  to  invalidate  his  Indian  will  where  decedent 
had  often  denied  paternity  of  appellant  children  and 
refused  support  and  where  the  witnesses  to  the  will 
agreed  that  testator  was  competent,  knew  the  nature 
and  extent  of  his  property,  and  had  dictated  the  terms 
of  the  will  according  to  his  own  expressed  desires. 

Es t a t e_o f_Hillia m_flason_Cul t ee ,  9  IBIA  43  (July  27, 
1981) 


Construction_of 

Jurisdiction  of  Indian  tribe  over  Quinault  Reser- 
vation where  estate  trust  property  was  located  being 
material  to  a  decision  concerning  the  eligibility  of  a 
devisee  to  take  property  under  an  Indian  will,  it  was 
error  to  hold  that  the  General  Allotment  Act  conferred 
jurisdiction  over  the  reservation  upon  the  tribes  of 
persons  allotted  on  the  reservation  without  regard  to 
the  historical  development  of  the  reservation  and  the 
actual  implementation  of  the  treaty  rights  of  the 
tribes  concerned.   The  record  demonstrates  that  since 
acceptance  of  the  Indian  Reorganization  Act  of  1934 
(IRA)  the  Quinault  Tribe  exercised  exclusive  jurisdic- 
tion over  the  Quinault  Reservation,  and  that  the 
Quileute  Tribe  (one  of  the  tribes  whose  hereditary 
members  accepted  Quinault  allotments)  had  earlier 
elected  to  forego  any  treaty  rights  it  may  have  claimed 
in  the  Quinault  Reservation  in  order  to  retain  its 
ancestral  village  at  LaPush.   The  record  establishes 
jurisdiction  over  the  Quinault  Reservation  to  be  in 
the  Quinault  Tribe,  an  IRA  tribe. 

Sec.  4  of  the  Indian  Reorganization  Act  of  1934 
prior  to  amendment  in  1980  did  not  permit  devises  of 
trust  property  found  on  reservations  subject  to  the  Act 
to  persons  who  were  neither  heirs  of  the  decedent 
allottee  nor  members  of  the  tribe  having  jurisdiction 
over  the  reservation  where  the  trust  land  is  located. 
Thus,  since  appellee  was  neither  a  member  of  the 
Quinault  Tribe  nor  an  heir  of  decedent,  he  was  barred 
from  taking  trust  property  on  the  Quinault  Reservation 
under  the  decedent's  will. 

Estate  of  Joseph  Hillessi,  8  IBIA  295  (Hay  28,  1981) 

88  I.D.  561 


Disapproval  of_Will 

Under  the  Supreme  Court's  holding  in  Tooahni££ah  v. 
Iii£iSi#  397  U-S-  598  (1970),  the  Department  may  not 
revoke  or  rewrite  an  otherwise  valid  will  disposing  of 
Indian  trust  or  restricted  property  that  reflects  a 
rational  testamentary  scheme  simply  because  the  disposi- 
tion does  not  comport  with  the  deciding  official's 
conception  of  equity  and  fairness. 

I§i§te_of_Ronald_Richard_Saubel,  9  IBIA  94  (Oct.  28, 
1981)  88  I.D.  993 


The  Department  does  not  have  the  authority  to 
disapprove  a  technically  valid  Indian  will  that  evi- 
dences a  rational  testamentary  scheme  even  though  that 
scheme  appears  inequitable  to  an  outsider. 

Estate  of  Helen  Ward  Hilley.  11  IBIA  43  (Jan.  31,  1983) 


In  determining  whether  an  Indian  will  presents  a 
testamentary  scheme  that  is  so  unnatural  or  so  lack- 
ing in  rationality  that  it  must  be  disapproved,  the 
Department  is  bound  by  the  holding  of  the  Supreme 
Court  in  Tooahni££ah  v.  Hickel,  397  U.S.  598  (1970). 

Estate  of  Yerena  Gean  Kitchell.  12  IBIA  258  (Hay  31, 
1984) 


Execution 

Attesting  witnesses'  testimony  that  decedent  while 
a  patient  at  Holf  Point  Hospital  in  1965  executed  will 
prepared  by  a  typist  at  Hoxall  Building  was  not  rebut- 
ted by  proof  that  a  funded  legal  services  agency  did 
not  begin  operation  in  Holf  Point  until  1967.   The 
uncontradicted  testimony  of  the  attesting  witnesses, 
which  was  not  internally  inconsistent  or  incredible 
could  not,  under  the  circumstances,  be  disregarded  by 
the  Administrative  Law  Judge. 

Estate_of_Charles_Hall1_Sri,  8  IBIA  53  (liar.  28,  1980) 


Failure  to_Bention_Child 

A  Bureau  of  Indian  Affairs  instruction  to  will 
drafters  which  requires  children  to  be  mentioned  in 
wills  prepared  by  the  agency  is  merely  an  administra- 
tive guide,  and  is  not  binding  upon  a  testator  who 
wishes  to  ignore  the  instruction  or  disinherit  his 
children. 

Estate_of_Hilliam_nason  Cultee,  9  IBIA  43  (July  27, 
198l7 


The  failure  of  decedent's  will  to  provide  for  two 
after-born  children  is  insufficient  to  render  the  dis- 
positive scheme  irrational. 

l§Jate_of  Ronald_Richard_Saubel,  9  IEIA  94  (Oct.  28, 
1981)  88  I.D.  993 
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WILLS  (See  also  CONTRACT  TO  HAKE  HILL,  INHERITING — 
if  included  in  this  Index. ) --Continued 

Holographic  Will 

A  holographic  will  that  is  not  attested  by  two 
disinterested  witnesses  is  not  valid. 

I§t§te_of_Julia_Tiejah,  11  IBIA  211  (June  8,  1983) 


Mistake  of_Fact  or_Law 

Indian  testator's  statement  that  he  was  a  single 
aan  having  no  children  was  not  proof  of  an  insane  delu- 
sion so  as  to  invalidate  his  Indian  will  where  decedent 
had  often  denied  paternity  of  appellant  children  and 
refused  support  and  where  the  witnesses  to  the  will 
agreed  that  testator  was  competent,  knew  the  nature 
and  extent  of  his  property,  and  had  dictated  the  tens 
of  the  will  according  to  his  own  expressed  desires. 

Estate  of_William_Hason_Cultee,  9  IBIA  U3  (July  27, 
198l7 


Option_to  Purchase_Real  Property 

An  Indian  testator  nay  create  an  option  to  pur- 
chase trust  real  property  by  will. 

Istate_of_Tho«as_Halli_Sri,  10  IBIA  17  (June  28, 
1982)""  89  I.D.  361 


BILLS  (See  also  CONTRACT  TO  HAKE  WILL,  INHERITING-- 
if  included  in  this  Indei.) — Continued 

Self^proved  wills 

Testimony  by  two  attesting  witnesses  to  dece- 
dent's will  concerning  time,  place  and  manner  of 
execution  proved  will  in  conformity  to  Departmental 
regulations  notwithstanding  that  will  was  not  in  the 
form  prescribed  by  regulations  for  "self-proved  will," 
where  will  offered  for  probate  complied  with  all  other 
technical  requirements  of  Indian  wills. 

Esiate_of_Charles_HalliL_Sri,  8  IBIA  53  (Har.  28,  1980) 


State  Law 

Applicability  to  Indian  Probate 

The  execution  of  an  Indian  will  is  controlled  by 
25  D.S.C.  »  373  (1976)  and  regulations  published  in 
U3  CFR  1.260-.262,  not  by  state  law. 

Estate  of  Carrie  Standing  Haddon  Hiller.  10  IBIA  128 
(Oct.  57  1982) 


Test  amen tary_Capacitx 

Generally 

The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 


Proof  of_Bill 

Testimony  by  two  attesting  witnesses  to  dece- 
dent's will  concerning  time,  place  and  manner  of 
execution  proved  will  in  conformity  to  Departmental 
regulations  notwithstanding  that  will  was  not  in  the 
form  prescribed  by  regulations  for  "self-proved  will," 
where  will  offered  for  probate  complied  with  all  other 
technical  requirements  of  Indian  wills. 


Estate  of  Charles  Hall,  Sr 


_i_2ii_____iil__ij 


IBIA  53  (Har.  28,  1980) 


Publication 

There  is  no  requirement  in  U3  CFR  U.260  that  the 
testatrix  publish  her  will  by  declaring  to  the  wit- 
nesses that  it  is  her  last  will  and  testament  or  that 
she  be  the  person  who  requests  the  witnesses  to  sign. 

Estate  of  Carrie  Standing  Haddon  Hiller,  10  IBIA  128 
(Oct.  5,  1982) 


Revocation 

Bithout  some  physical  act  by  the  testator 
eipressly  changing  or  revoking  an  Indian  will,  the 
Department  is  without  authority  to  disapprove  the  will 
on  the  grounds  that  the  testator  intended  to  or  did 
revoke  the  will. 

2state_of_Helen_Bard_Billey.,  11  IBIA  03  (Jan.  31,  1983) 

Estate  of  Grace  Dion  Antelope  Horse  Ring,  12  IBIA  232 
7Ipr.  30,  19847 


The  fact  that  one  is  aged,  eccentric  and  occasion- 
ally forgetful  or  confused  does  not  render  such  person 
incompetent  to  make  a  will. 

Estate_of_Asmakt_Vum£auitat_JMillie  Samjisonl,  8  IEIA  1 
(Jan.  31,  1980) 


where  testimony  at  hearing  established  that  testa- 
trix was  aged,  had  poor  eyesight,  and  had  lost  the 
power  of  speech  following  a  stroke,  the  testimony  was 
insufficient  to  establish  that  she  lacked  testamentary 
capacity  or  had  made  her  will  under  the  undue  influence 
of  another,  where  the  witnesses  to  the  will  testified 
she  knew  objects  of  her  bounty,  the  extent  of  her  prop- 
erty, and  the  distribution  she  desired  to  make  of  her 
trust  property. 

Estate  of  Jane  Eckiwandah,  aTk.a.  Emma  Chahsenah, 
9  IbTa~1i2  (Cct.  307  1981) 


The  burden  of  proving  lack  of  testamentary  capa- 
city is  on  those  contesting  the  will. 

Estate  of  Carrie  Standing  Haddon  Hiller,  10  IBIA  128 
(Oct.  5,  1982) 


The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 

To  invalidate  an  Indian  will  for  lack  of  testa- 
mentary capacity,  the  evidence  must  show  that  the 
decedent  did  not  know  the  natural  objects  of  his 
bounty,  the  extent  of  his  property,  or  the  desired 
distribution  of  that  property.   Furthermore,  the 
evidence  lost  show  that  this  condition  existed  at  the 
time  of  the  execution  of  the  will. 


Estate  of  Samuel  Tsoodle.  11  IBIA  163  (Apr.  1 t ,  1983) 
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HILLS  (See  also  CONTRACT  TO  BAKE  HILL,  INHERITING — 
if  included  in  this  Index. ) --Continued 

Testamentary_Capacity_ — Continued 

Generally—Continued 

The  burden  of  proof  as  to  testamentary  incapacity 
or  undue  influence  in  Indian  probate  proceedings  is  on 
those  contesting  the  will. 

To  invalidate  an  Indian  will  for  lack  of  testamen- 
tary capacity,  the  evidence  mast  show  that  the  decedent 
did  not  know  the  natural  objects  of  his  bounty,  the 
extent  of  his  property,  or  the  desired  distribution  of 
that  property.   Furthermore,  the  evidence  must  show 
that  this  condition  existed  at  the  time  of  the  execu- 
tion of  the  will. 

Estate_of  Evelyn  Hestwolf  Hosney  Bear  Walker  Romero. 
12  IBIA~l5~7iiar7  27,  198«) 


HILLS  (See  also  CONTRACT  TO  HAKE  HILL,  INHERITING — 
if  included  in  this  Index.) — Continued 

Testamentary_Capacitj — Continued 

Witnesses',  Testimony — Con  t  i  n  u  ed 

and  testified  that  they  had  observed  her  conduct  as  a 
patient  and  her  behavior  with  her  family  and  felt  her 
to  be  competent  and  able  to  understand  what  she  was 
doing  when  she  made  a  will,  the  reluctance  of  dece- 
dent's attending  physician  to  commit  himself  to  an 
opinion  concerning  the  ability  of  decedent  to  under- 
stand "legal  documents"  did  not  tend  to  contradict  the 
nurses'  testimony  that  decedent  was  competent  to  make 
a  will,  nor  did  it  indicate  that  decedent  lacked  testa- 
mentary capacity. 

Istate_of_Lecna_Hunts_Alona_Hale,  8  IBIA  8  (Feb.  20, 
1980)  87  I.E.  6M 


The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 

Estate  of  Grace  Dion  Antelope  Horse  Ring,  12  IBIA  232 
(Apr.  JO,  1981)" 


The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 


Attesting  witnesses'  testimony  that  decedent  while 
a  patient  at  Holf  Point  Hospital  in  1965  executed  will 
prepared  by  a  typist  at  Hoxall  Building  was  not  rebut- 
ted by  proof  that  a  funded  legal  services  agency  did 
not  begin  operation  in  Holf  Point  until  1967.   The 
uncontradicted  testimony  of  the  attesting  witnesses, 
which  was  not  internally  inconsistent  or  incredible 
could  not,  under  the  circumstances,  te  disregarded  ty 
the  Administrative  Law  Judge. 

Estate_of_Charles_Halli_Sri,  8  IBIA  53  (Mar.  28,  1980) 


An  allegation  that  an  Indian  decedent  took  medica- 
tion for  a  mental  condition  is  insufficient  to  support 
a  finding  of  lack  of  testamentary  capacity. 

£s£ate_of_Ella_Derand.  12  IBIA  238  (Hay  16,  198M) 


The  burden  of  proof  as  to  testamentary  incapacity 
or  undue  influence  in  Indian  probate  proceedings  is  on 
those  contesting  the  will. 

E§itle_of_Verena_Gean_Kitchell,  12  IBIA  258  (May  31, 
198U) 


Hhere  testimony  by  the  attesting  witnesses  estab- 
lished that  decedent,  although  illiterate,  arranged  for 
the  making  of  her  own  will,  knew  the  nature  and  extent 
of  her  property,  and  discussed  her  testamentary  plan  in 
detail  with  the  witnesses  while  dictating  the  will,  the 
fact  that  her  will  deviated  from  the  statutory  plan  for 
intestate  succession  and  thereby  disinherited  one  of 
her  nephews  did  not  tend  to  show  either  lack  of  capacity 
by  the  testatrix  or  the  exercise  of  undue  influence  by 
another  person. 

Estate  of  Victoria  S.  Bear,  8  IBIA  117  (July  15,  1980) 


Alcohol 

Evidence  tending  to  show  that  decedent  was  given 
to  periodic  excessive  drinking  which  affected  a  chronic 
heart  ailment  is  insufficient  to  show  that  his  compe- 
tence to  execute  a  valid  will  was  affected,  where  testi- 
mony of  witnesses  establishes  he  was  otherwise  competent 
to  manage  his  affairs,  was  a  prudent  money  manager  and 
concerned  about  the  devolution  of  his  trust  property. 

Estate  of  Hilliam  Bason  Cultee.  9  IBIA  K3  (July  27, 
1981) 
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Hitnesses'  Testimony 

Hhere  the  agency  clerk  to  whom  decedent  dictated 
her  will  had  known  the  decedent  and  her  family  since 
the  clerk  was  10  years  old,  and  the  clerk's  testimony 
established  that  the  testatrix  knew  the  nature  and 
extent  of  her  property,  remembered  and  discussed  the 
personal  situations  of  each  of  her  children,  and  had 
made  a  testamentary  plan  by  which  she  wished  to  dis- 
tribute her  property,  the  fact  that  one  of  her  children 
benefited  more  than  any  of  the  others  did  not  tend  to 
show  the  decedent  lacked  testamentary  capacity,  nor  was 
the  testamentary  plan  unreasonable. 


Hhe 
conteste 
undue  in 
of  his  w 
prior  to 
others, 
his  trus 
insuf f ic 
undue  in 
showing 
anyone, 
ing  the 


re  d 
d  hi 
flue 
ill, 
exe 
incl 
t  pr 
ient 
flue 
that 
nor 
will 


ecedent 
s  will 
nee  pra 

their 
cuting 
uding  t 
operty, 

to  sho 
nee  upo 

decede 
was  the 

execut 


s  cou 
claimi 
cticed 
testim 
his  wi 
he  pri 

was, 
w  that 
n  dece 
nt  was 
re  pro 
ion  to 


sins 
ng  d 

by 
ony 
11, 
ncip 
unde 

an 
dent 

sus 
of  o 

sug 


hi 
eced 
the 
that 
dece 
al  b 
r  th 
atte 
II 

cept 
f  ci 
gest 


s  ne 
ent 
prin 
,  at 
dent 
enef 
e  ci 
mpt 
oreo 
ible 
rcum 
the 


ares 

was 

cipa 

uns 

com 
icia 
rcum 
was 
ver , 

to 
stan 

wil 


t  re 
the 

1  be 
peci 
plai 

ry, 

stan 
made 
the 
infl 
ces 
1  of 


la t  ives, 
victim  of 
nef iciary 
tied  times 
ned  that 
wanted 
ces, 

to  exert 
re  was  no 
uence  ty 
surround- 

deceden t 


Hhere  the  witnesses  to  an  Indian  will  were  nurses 
at  the  hospital  where  decedent  spent  her  last  illness 
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INDIAN  PROBATE--Continued 


HILLS  (See  also  CONTRACT  TO  BAKE  WILL,  INHERITING-- 
if  included  in  this  Index.) — Continued 

Tes tame n tar y_Capacity--Cont inued 

Witnesses'  Testimon /--Continued 

was  coerced.  In  the  absence  of  a  showing  of  the  suc- 
cessful imposition  of  the  will  of  another  for  that  of 
the  testator,  his  will  was  properly  approved. 

Estate_of_Ho«er_Ja»es_nedicinebird,  8  IBIA  289  (Bay  21, 
1981)~~ 


Evidence  tending  to  show  that  decedent  was  given 
to  periodic  excessive  drinking  which  affected  a  chronic 
heart  ailment  is  insufficient  to  show  that  his  compe- 
tence to  execute  a  valid  will  was  affected,  where  testi- 
mony of  witnesses  establishes  he  was  otherwise  competent 
to  manage  his  affairs,  was  a  prudent  money  manager  and 
concerned  about  the  devolution  of  his  trust  property. 

Estate  of  William, Bason  Cultee,  9  IBIA  Hi    (July  27, 
1981)" 


WILLS  (See  also  CONTRACT  TO  BAKE  WILL,  INHERITING— 
if  included  in  this  Index. ) --Continued 

Undue  Influence — Continued 

desire  to  achieve  the  result  reached  by  the  testamen- 
tary plan  of  the  will. 

I§tate_of_Charles_Halli_Sri,  8  IBIA  53  (Bar.  28,  1980) 


Evidence  tending  to  show  that  appellee  attempted 
to  control  decedent's  drinking  habits,  provided  him 
with  a  place  to  stay,  and  gave  him  some  assistance  in 
dealings  with  the  Bureau  of  Indian  Affairs  is  insuffi- 
cient to  establish  an  attempt  by  appellee  to  exert 
undue  influence  upon  decedent  in  order  to  obtain  a 
devise  of  his  trust  property.   An  inference  of  undue 
influence  is  not  available  to  persons  contesting  Indian 
wills;  to  establish  undue  influence  in  Indian  probate 
matters,  the  misconduct  sought  to  be  established  must 
be  proved. 

Estate  of_William_Hason_Cultee,  9  IEIA  U3  (July  27, 
1981) 


Where  the  agency  clerk  to  who»  decedent  dictated 
her  will  had  known  the  decedent  and  her  family  since 
youth  and  the  clerk's  testimony  established  that  the 
testatrix  knew  the  nature  and  extent  of  her  property, 
remembered  and  directed  devises  of  trust  property  to 
each  of  her  surviving  children,  and  had  made  a  testa- 
mentary plan  by  which  she  wished  to  distribute  her 
property,  the  fact  that  one  of  her  children  ultimately 
benefited  more  than  any  of  the  others  did  not  tend  to 
show  the  decedent  lacked  testamentary  capacity,  nor 
was  the  testamentary  plan  unreasonable  under  the  cir- 
cumstances. 

Where  the  witnesses  to  an  Indian  will  were  agency 
clerks  who  were  acquainted  through  prior  business 
dealings  with  decedent  and  testified  they  knew  her  to 
be  the  competent  manager  of  a  farm  composed  largely  of 
trust  lands  which  she  was  instrumental  in  acquiring 
through  land  purchases,  exchanges,  and  leases  which  she 
arranged,  the  testimony  of  a  group  of  treating  physi- 
cians concerning  the  effect  of  two  amputations  upon 
decedent's  overall  health  did  not  tend  to  contradict 
the  witnesses*  testimony  that  decedent  was  competent  to 
make  a  will,  nor  did  the  fact  that  decedent  had  become 
an  invalid  indicate  that  she  lacked  competence  to  make 
a  will. 

Estate  of  Catalina  Clifford.  9  IBIA  165  (Jan.  29,  1982) 


Undue  Influence 


where  testimony  at  hearing  established  that  testa- 
trix was  aged,  had  poor  eyesight,  and  had  lost  the 
power  of  speech  following  a  stroke,  the  testimony  was 
insufficient  to  establish  that  she  lacked  testamentary 
capacity  or  had  made  her  will  under  the  undue  influence 
of  another,  where  the  witnesses  to  the  will  testified 
she  knew  objects  of  her  bounty,  the  extent  of  her  prop- 
erty, and  the  distribution  she  desired  to  make  of  her 
trust  property. 

Estate  of  Jane  Eckiwaudah,  a.k.a.  Emma  Chahsenah, 
9  IBIA  112  (Oct.  30,  1981) 


To  invalidate  an  Indian  will  because  of  undue 
influence  upon  a  testator,  it  must  be  shown:   (1)  that 
he  was  susceptible  of  being  dominated  by  another; 
(2)  that  the  person  allegedly  influencing  him  in  the 
execution  of  the  will  was  capable  of  controlling  his 
mind  and  actions;  (3)  that  such  person  did  exert 
influence  upon  the  decedent  of  a  nature  calculated  to 
induce  or  coerce  him  to  make  a  will  contrary  to  his  own 
desires;  and  (U)  that  the  will  is  contrary  to  the  dece- 
dent's own  desires. 

Estate  ofCarrie  Standing  Haddon  Hiller.  10  IEIA  128 
(Oct.  5,  1982) 

Estate  of  Grace  Dion  Antelope  Horse  Ring.  12  IBIA  232 
(Apr.  30,  I98U7 


In  order  to  vitiate  a  will,  there  must  be  some- 
thing more  than  mere  influence.   There  must  have  been 
undue  influence  at  the  time  of  the  testamentary  act 
which  interfered  with  the  free  will  of  the  testator 
and  prevented  the  exercise  of  judgment  and  choice. 

Mere  opportunity  to  unduly  influence  and  suspicion 
thereof  is  insufficient  to  invalidate  a  will. 

Estate  of  Asmakt  luapquitat {Billie_Sam£sonl ,  8  IBIA  1 

(Jan.  31,  1980) 


When  the  evidence  does  not  show  that  influence  was 
exerted  on  the  testator  at  the  time  of  the  execution 
of  the  will  or  that  the  will  was  contrary  to  the  testa- 
tor's wishes,  undue  influence  in  the  execution  of  the 
will  cannot  be  found. 

Under  the  circumstances  of  this  case,  the  written 
statement  of  the  scrivener  of  an  Indian  will  concerning 
whether  the  testator  was  acting  under  undue  influence, 
made  at  the  time  of  the  execution  of  the  will,  shall  be 
given  great  weight  in  determining  the  testator's  state 
of  mind. 


where  the  direct,  uncontradicted,  and  consistent 
testimony  of  the  attesting  witnesses  established  that 
decedent  was  competent  and  there  was  no  showing  of  an 
attempt  by  anyone  to  influence  him  to  make  a  will,  it 
was  error  to  presume  fraud  based  upon  suspicion  that 
one  of  the  subscribing  witnesses  harbored  a  personal 


Estate  of, Samuel  Tsoodle.  11  IBIA  163  (Apr.  1U,  1983) 


INDIAN  PBOBATE—Continued 

BILLS  (See  also  CONTBACT  TO  HAKE  WILL,  INHERITING — 
if  included  in  this  Index.) --Continued 

Undue  Influence—Continued 

The  burden  of  proof  as  to  testamentary  incapacity 
or  undue  influence  in  Indian  probate  proceedings  is  on 
those  contesting  the  will. 

To  invalidate  an  Indian  will  because  of  undue 
influence  upon  a  testator,  it  aust  be  shown:   (1)  that 
he  was  susceptible  of  being  dominated  by  another; 
(2)  that  the  person  allegedly  influencing  his  in  the 
execution  of  the  will  was  capable  of  controlling  his 
■ind  and  actions;  (3)  that  such  person  did  exert 
influence  upon  the  decedent  of  a  nature  calculated  to 
induce  or  coerce  his  to  sake  a  will  contrary  to  his  own 
desires;  and  (4)  that  the  will  is  contrary  to  the  dece- 
dent's own  desires. 

Estate  of  Evelyn  Westwolf  Hosney  Bear  Walker  Romero. 
12~IBIA~215  (Har7~27,  1984) 

Estate  of  Verena  Gean  Kitchell.  12  IBIA  258  (flay  31, 
1984) 


Unnatural  Will 

A  Bureau  of  Indian  Affairs  instruction  to  will 
drafters  which  requires  children  to  be  mentioned  in 
wills  prepared  by  the  agency  is  merely  an  administra- 
tive  guide,  and  is  not  binding  upon  a  testator  who 
wishes  to  ignore  the  instruction  or  disinherit  his 
children. 

Estate  of  William  Hason  Cultee,  9  IBIA  43  (July  27, 
1981) 


A  will  is  not  unnatural  even  when  it  leaves  only  a 
life  estate  to  testatrix's  son  when  the  testamentary 
scheae  is  a  reasonable  response  to  the  desires  of  the 
testatrix. 

Estate_of_Carrie  Standing  Haddon  Wilier,  10  IBIA  128 
(0ct.~5,  1982)"" 


Bitnesses,_ Attesting 

There  is  no  requirement  that  the  witness  of  an 
Indian  will  must  be  a  longstanding  and/or  intimate 
acquaintance  of  the  decedent. 

Es ta te_of _E1 la_ Der and ,  12  IBIA  238  (Hay  16,  1984) 


WITNESSES 

Observation  by_Administrative  Law  Judge 

Where  testimony  is  conflicting,  the  factual  find- 
ings of  the  Administrative  Law  Judge  will  not  be  dis- 
turbed on  appeal  because  he  had  the  opportunity  to 
observe  and  hear  the  witnesses. 

Estate  of  Grace  Afceen.  a.k.a,,  Grace  Akins,  10  IBIA  14 
T3une  23,  1982) 

Estate_of  Joshua  Stone  Arrow.  10  IBIA  104  (Sept.  28, 
1982) 


IJJCIilLPRfiJllE — Continued 

WITNBSSES — Continued 

Observation  by_Administrative  Law  Judge — Continued 

Where  testimony  is  conflicting,  the  Board  normally 
will  not  disturb  a  decision  based  upon  findings  as  to 
credibility  when  the  Administrative  Law  Judge  bad  an 
opportunity  to  hear  the  witnesses  and  to  observe  their 
demeanor. 

Estate  of  Wilma  Florence  First  Younqman,  12  IBIA  219 
(Apr.  4,  19847 


INDIAN  REORGANIZATION  ACT 
(See  also  Wheeler-Howard  Act — it  included  in  this 
Index. ) 

In  light  of  the  unique  history  of  land  ownership 
and  Federal-Indian  relations  on  the  guinault  Reserva- 
tion, any  Cuinault  allottee  living  on  June  1,  1934, 
should  be  entitled  to  receive  other  trust  land  on  the 
reservation  by  gift  deed  in  accordance  with  the  provis- 
ions of  sees.  5  and  19  of  the  Indian  Reorganization  Act 
(25  O.S.C.  ft  465  and  479  (1976)). 

Walter  St  Brown  v.  Commissioner  of Indian_Af fairs, 

8  IBIA  183  (Cct7~28,  1980)  ~  87~I.D.  507 


Examination  of  the  history,  purpose,  wording, 
and  structure  of  the  IRA  leads  to  the  conclusion  that 
Congress  intended  to  impose  a  specific  trust  responsi- 
bility on  the  Secretary  of  the  Interior  and  the  Bureau 
of  Indian  Affairs  with  respect  to  tribes  organized 
under  the  Act. 

The  government-to-government  relationships  between 
the  Onited  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
limitations  inhering  in  *  *  *  a  guardianship  and  to 
pertinent  constitutional  restrictions."   Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  comport  with  the  requirements  of  law. 

Roger  St,  Pierre  and  the  Original  Chippewa  Cree  of  the 
Rocky  Boy's  Reservation  v.  Comm'r  of  Indian  Affairs, 
9  IBIA~203  (Har.  3o7~1982)  ~89~T.d7~132 


INDIAN  TRIBES 
(See  also  Appeals,  Indian  Probate — if  included  in  this 
Index. ) 

GENERALLY 

Tribal  land  may  not  be  alienated  unless  authorized 
by  Congress.   A  tribal  member's  request  to  exchange 
land  for  tribal  land  on  the  Fort  Peck  Reservation 
acquired  under  the  Subaarginal  Land  Act  of  1975, 
89  Stat.  577,  was  properly  denied  by  the  Bureau  of 
Indian  Affairs  in  the  absence  of  statutory  authority 
permitting  the  exchange  of  such  submarginal  lands. 

Alfred  Manning  v.  Commissioner  o f _ Ind i a n  A f f a ir s , 
9  IBIA  36~(July  10,~1981) 


ALASKAN  GROUPS 

The  provisions  of  the  Alaska  Native  Claims 
Settlement  Act  defining  the  class  of  persons  entitled 
to  share  in  benefits  under  the  Act  are  not  ambiguous 
so  as  to  require  reference  to  the  legislative  history 
to  determine  whether  persons  becoming  United  States 


430 


INDIAN  TRIBES — Continued 

ALASKAN  GROUPS — Continued 

citizens  after  Dec.  18,  1971,  the  effective  date  of 
the  Act,  are  entitled  to  be  enrolled. 

United  States  v.Aiaee  Marion  Bowen  (Edenshaw)  and 
El!lii;iS_Jose£hine_Ki»ball,  8  IBIA  218  (Feb.  12,  1981) 

88  I.D.  261 


ULBIilLIJIIIJS — Continued 

CREDIT  ACTIVITIES — Continued 

documents  upon  which  the  tribe  relies  to  collect  the 
clamed  delinquent  account  must  be  shown  to  conform  to 
the  requirements  of  25  CFH  104.9. 

Administrative,  Appeal  of  Leo  H.  Kennerly.  Sr.  v. 
Billings  Area  Director.  Bureau  of  Indian  Affairs. 
8  IBIA  106  (July  87  1980) 


The  provisions  of  the  Alaska  Native  claims 
Settleuent  Act  specifically  exclude  members  of  the 
Hetlakatla  Tribe  of  the  Annette  Islands  Reserve  from 
benefits  under  the  Act.   Where  appellant  and  her 
children  periodically  resided  at  Hetlakatla,  accepted 
benefits  from  the  netlakatla  Tribe  as  tribal  members, 
were  enrolled  members  since  1968,  and  did  not  initiate 
efforts  to  terminate  tribal  membership  until  1974, 
appellants  were  enrolled  members  of  Hetlakatla  within 
the  meaning  of  the  Alaska  Native  Claims  Settlement  Act 
and  were  properly  excluded  from  enrollment  under  the 
Act. 

Corinne  Hae  Howell  S  Her  Minor  Children.  Gary  Arnold 
Howell.  Richard  Dewayne  Howell,  and  Darcy  Lynn  Howell 
».=_OnAJ£d_States,  9  IBIA  3  (June  11,  1981)  88  I.D.  575 
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Corinne  Hae  Howell  S  Her  Binor  Children  Gary  Arnold 

Howell,  Richard  Dewayne  Howell, and Darcy  Lynn  Howell 

Ii_Ufiited_Stat es ,  9  IBIA  70  (Sept.  9,~1981)  88  I.D.  822 


CONSTITUTION,  BYLAWS  AND  ORDINANCES 

The  government-to-government  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
limitations  inhering  in  *  *  *  a  guardianship  and  to 
pertinent  constitutional  restrictions."   Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  comport  with  the  requirements  of  law. 

Roaer_St . Pierre  and  the  Original  Chippewa  Cree  of  the 

Rocky  Boy's  Reservation  v.  Comm'r.of Indian  Affairs, 

9  IBIA  203  (Mar.  30,  19827  ~89  I.D.  132 


CREDIT  ACTIVITIES 

Where  notice  of  decision  by  Area  Director  approving 
tribal  debt  collection  through  use  of  assignments  of 
income  is  not  shown  to  have  been  received  by  appellant, 
failure  to  make  timely  appeal  from  the  decision  will 
not  be  inferred. 

Where  Departmental  regulation  at  25  CFR  104.9  per- 
mits payment  from  individual  trust  accounts  following 
Departmental  approval,  payments  from  the  account  of 
appellant  are  not  barred  by  Montana  or  tribal  laws 
establishing  limitations  against  enforcement  of  stale 
claims. 

Where  only  one  of  a  series  of  assignments  of 
income  executed  by  appellant  in  favor  of  the  Blackfeet 
Tribe  in  1944,  1947,  1949,  and  1950  shows  Departmental 
approval  of  the  loan  transaction  described,  the  remain- 
ing assignments  are  subject  to  examination  for  compli- 
ance with  the  regulatory  requirements.   The  assignment 


DEPARTMENT  REGULATIONS 

Where  notice  of  decision  by  Area  Director  approving 
tribal  debt  collection  through  use  of  assignments  of 
income  is  not  shown  to  have  been  received  by  appellant, 
failure  to  make  timely  appeal  from  the  decision  will 
not  be  inferred. 

Where  Departmental  regulation  at  25  CFR  104.9  per- 
mits payment  from  individual  trust  accounts  following 
Departmental  approval,  payments  from  the  account  of 
appellant  are  not  barred  by  Hontana  or  tribal  laws 
establishing  limitations  against  enforcement  of  stale 
claims. 

Where  only  one  of  a  series  of  assignments  of 
income  executed  by  appellant  in  favor  of  the  Blackfeet 
Tribe  in  1944,  1947,  1949,  and  1950  shows  Departmental 
approval  of  the  loan  transaction  described,  the  remain- 
ing assignments  are  subject  to  examination  for  compli- 
ance with  the  regulatory  requirements.   The  assignment 
documents  upon  which  the  tribe  relies  to  collect  the 
claimed  delinquent  account  must  be  shown  to  conform  to 
the  requirements  of  25  CFR  104.9. 

Administrative  Appeal  of  Leo  H.  Kennerly,  Sr.  v. 

Billings  Area  Director, Bureau  of  Indian  Affairs. 

8  IBIA  106  "(July  87~1980) 


ELBCTIONS 

The  government-to-government  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
limitations  inhering  in  *  *  *  a  guardianship  and  to 
pertinent  constitutional  restrictions."   Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  comport  with  the  requirements  of  law. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  of  the 
Rocky  Boy's  Reservation  v.  Comm'r  of  Indian  Affairs , 
9  IBIA  203  (Bar.  30,  1982)  89  I.D.  132 


Following  repeal  of  tribal  law  permitting  appeal 
to  the  Department,  appellant  election  candidate  at 
Navajo  tribal  election  held  not  entitled  to  appeal  to 
the  Secretary  from  adverse  determination  by  tribal 
council. 

Donald  Benally  v.  Navajo  Area  Director.  Bureau  of 
lsIiIn_Af fairs.^jNivajp^Tribe,  9  IBIA  284  (Hay  26, 
1982)  89  I.D.  252 


ENROLLHENT 

The  original  power  to  determine  membership,  includ- 
ing adoption,  is  in  the  tribe.   After  approval  of  an 
individual  for  membership,  a  tribe  retains  the  power 
to  disenroll  provided  it  follows  provisions  for  termi- 
nation of  enrollment  contained  in  its  membership 
ordinance. 

Estate  of  Antoine  (Ke  Hape)  Hill.  8  IBIA  121  (July  21, 
1980) 
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IBDIAN_TRIfi£S — Continued 

FEDERAL  RECOGNITION 

Only  those  groups  which  have  received  Federal 
acknowledgement  of  their  Indian  tribal  status  consti- 
tute Indian  tribes,  for  purposes  of  sec.  2  of  the  Bald 
Eagle  Protection  let. 

Indian  Tribal  Status  under  the  Bald  Eagle  Protection 
Act,  M-36934  (Feb.  267  1981)  ~  88  I.D.  338 


The  government-to-government  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
limitations  inhering  in  *  *  *  a  guardianship  and  to 
pertinent  constitutional  restrictions."   Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  comport  with  the  requirements  of  law. 

Roger  StT  Pierre  and  the  Original  Chippewa  Cree  of  the 

Rocky  Boy's  Reservation  v.  Comm'r  of Indian  Affairs. 

9~IBIA  203~7«ar.  30,  1982)  ~  89~I.D.  132 


INDIAN  TRIBES — Continued 

JUDGMENT  FONDS — Continued 

Although  the  Klamath  Termination  Act  of  Aug.  13, 
1954,  68  Stat.  718,  25  O.S.C.  ,«  564-564X  (1976), 
rendered  the  Secretary's  usual  probate  jurisdiction 
inapplicable  to  Klamath  Indians,  the  Act  of  Oct.  1, 
1965,  79  Stat.  897,  25  O.S.C.  ««  565-565g  (1976),  gave 
the  Secretary  limited  jurisdiction  to  determine  the 
heirs  of  deceased  Klamath  enrollees  pursuant  to  his 
duty  to  distribute  judgment  funds. 

Yvonne  Beiser  et  al.  v.  Area  Director.  Portland  Area 
Office.  Bureau  of  Indian  Affairs.  9  IEIA  76~ (Sept.  29, 
1981)" 


Under  25  O.S.C.  «  565a  (1976)  the  share  of  judg- 
ment funds  due  to  a  deceased  enrollee  of  the  Klamath 
Tribe  passes  by  operation  of  Federal  law  to  the  dece- 
dent's heir  or  heirs  as  determined  by  the  Secretary. 

Melody  Ann  Bright.and  Karleen  HcKenzie.  Guardian  Ad 

Litem  v.  Acting  Area  Director, Portland  Area  Office, 

Bureau  of  Indian  Affairs.  9  IBIA  147  Ijan.  7,~19827 


HUHTIHG  AND  FISHING 

Generallj 

The  prohibitions  of  the  Bald  and  Golden  Eagle 
Protection  Act  and  Migratory  Bird  Treaty  Act  are  non- 
discriminatory, reasonable  and  necessary  conservation 
measures  to  which  reserved  Indian  hunting  rights  are 
subject. 

Application  of  Eagle  Protection  and  Higratory  Bird 
Treaty  Acts  to  Reserved  Indian  Hunting  Rights, 
H-36936  (June  15,  198lf  88  I.D.  586 
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Off  Reservation 

Under  25  CFR  249.3  an  applicant  for  a  Bureau  of 
Indian  Affairs  fishing  identification  card  must  be  a 
member  of  a  tribe  with  Federally  recognized  treaty 
fishing  rights. 
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Deputy  Ass't  Secretary — Indian 
"12  IBIA  269  (June  6,  1984) 

91  I.D.  243 


JUDGMENT  FUNDS 
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Gertrude  E.  , Sherman  v.  Acting  Area  Director.  Portland 

Area  Office,  Bureau  of  Indian  Affairs.  9  IBIA  25 

(June  29,  1981)  ~  88  I.D.  619 


Tonia  Barie  Cannady  Jinan  Holcombe  v.  Portland  Area 
Director.  Bureau  of  Indian  Affairs,  9  IEIA  192 
(Har.  9,  1982) 


JURISDICTION 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  has  review  authority  over 
matters  entrusted  to  state.  Federal,  or  tribal  courts. 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forum  for 
consideration  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

Estate  of  Alice  Hae  Sasse.  12  IBIA  281  (June  25,  1984) 


MEMBERSHIP 

It  is  for  the  Indian  tribe,  not  this  Department, 
to  determine  composition  of  the  tribe.   In  1922  the 
Quinault  Tribe  did  not  recognize  as  members  thereof  any 
Indian  of  the  reservation,  but  affiliate  memberships 
were  authorized  for  persons  of  one-quarter  Cuileute, 
Hoh,  Chehalis,  Chinook,  or  Cowlitz  blood,  under  speci- 
fied conditions. 

Walter  S .  Brown  v.  Commissioner  of  Indian  Affairs , 

8  IBIA  183  (Cct.~28,  1980)  87  I.D.  507 


When  reopening  of  a  closed  Indian  estate  is  sought 
for  the  sole  purpose  of  determining  the  appellant's 
nationality  or  Indian  status,  and  no  alteration  in  the 
distribution  of  the  decedent's  estate  is  sought, 
reopening  will  be  allowed  under  43  CFR  4.206  without 
regard  to  the  restrictions  set  forth  in  43  CFR  4.242 
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IIfiI»S_TRlfiES — Continued 

HEHBEBSHIP — Continued 

and  in  previous  decisions  of  the  Board  of  Indian 
appeals  interpreting  that  regulation. 

Estate  of  Edward  lAaopetah)_Bert,  12  IBIA  253  (Hay  22, 
I98U)  "  91  I.D.  235 


RESERVATION  BOUNDARY 

Sec.  7(c)  of  the  Paiute  Indian  Tribe  of  Otah  Res- 
toration Act  of  1980,  25  O.S.C.  «  761  et  seg.  (Supp.  IV 
1980),  contains  the  phrase  "available  public. . .lands" 
which  aust  be  construed  as  those  lands  administered  by 
the  BLH  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  or  reserved. 

Proposed  Paiute  Restoration  Plan.  H-369UU  (Hay  7,  1982) 

89  I.D.  U03 


SOVEREIGN  POSERS 
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Estate  of  Hark  Turtle,  Sr..  8  IBIA  272  (Apr.  15,  1981) 

Estate  of  Thomas  Elward  Lumpmouth,  8  IBIA  275 
llpr.  15,  1981) 


INDIANS — Continued 

GENERALLY — Continued 

When  an  Indian  tribe  or  aeaber  of  an  Indian  tribe 
appears  before  the  Board  of  Indian  Appeals  represented 
by  a  person  not  qualified  to  appear  before  the  Depart- 
aent  of  the  Interior  under  03  CFR  1.1,  the  party  will 
be  inforaed  that  the  unqualified  person  aay  not  appear, 
but  will  not  be  penalized  for  choosing  an  unqualified 
representative.   Once  inforaed  that  the  chosen  repre- 
sentative is  unqualified,  the  Indian  party  aust  choose 
a  qualified  representative  or  appear  £ro  se  in  order 
for  filings  to  be  accepted. 

Estate  of  Ben-jaain  Kent.  Sr.  (Ben  Hawanowav).  13  IBIA 
21  (Aug.  29,  198U) 


ADOPTIOH 

An  adoption  is  not  noraally  considered  a  testamen- 
tary act  and  is  not  subject  to  the  rules  governing  the 
execution  of  testaaentary  instruaents.   An  otherwise 
proper  adoption  decree  snowing  that  the  requirements  of 
the  jurisdiction  rendering  it  were  aet  will  be  recog- 
nized . 

Isi3iS_2l_iJ!S§_i££SI_ESkah,  11  IBIA  237  (July  6,  1983) 


CITIZENSHIP 

Aaerican  Indians  born  in  Canada  have  an  aboriginal 
right  to  pass  the  boundary  between  Canada  and  the 
United  States  and  to  reaain  in  the  Onited  States  with- 
out compliance  with  any  iaaigration  law  that  would 
apply  to  any  other  alien. 

Terese^L^^arrett  v.  Ass't  Secretary  for  Indian 
IlialrsT  13~IBIA  8  (Aug7~21,~l98U)  91~I.D.  262 


TREATIES 

Article  IX,  paragraph  6,  of  the  Treaty  with  the 
Hava jo,  June  1,  1868  (15  Stat.  667) ,  in  which  the  tribe 
agreed  not  to  oppose  "the  construction  of  railroads, 
wagonroads,  aail  stations,  or  other  works  of  utility 
or  necessity  which  aay  be  ordered  or  permitted  by  the 
laws  of  the  Onited  States,"  aay  not  be  interpreted  as 
bestowing  tribal  consent  to  all  applications  for 
rights-of-way  across  the  Navajo  Indian  Reservation. 

Aabiguities  in  Federal  treaties  or  statutes 
dealing  with  Indians  aust  be  resolved  favorably  to  the 
Indians. 

Transwestern  Pipeline  Co.  v.  Acting  Deputy  Assistant 
Secretary — Indian  Affairs  (Operations)  .  12  IBIA  U9 
75ct.  28,  1983)  ~  90  I.D.  «7« 


CIVIL  RIGBTS 

A  coaplaint  that  transfer  of  funds  froa  an  IIM 
Account  violates  due  process  provisions  of  the  Indian 
Civil  Rights  Act,  25  O.S.C.  t  1302  (1976),  lies  outside 
the  review  authority  of  the  Department  of  the  Interior. 

Clarence  Runs  After  v.  Aberdeen  Area  Director.  Bureau 
of  Indian  Affairs,  and  Cheyenne  River  Sioux  Trite. 
8~IBIA  170~  (Cct.~27,  1980)  ~87  I.D.  501 


CRIMINAL  JURISDICTION 


Six  parcels  of  Bureau  of  Indian  Affairs  school 
land  adjoining  land  held  in  trust  for  the  Mississippi 
Band  of  Choctaw  Indians  are  Indian  country  within  the 
aeaning  of  18  O.S.C.  «  1151(b)  (1976). 

Indian  Country  Status  of  Hississippi  Choctaw  School 
Lands,  H-36933  (Jan.~19,  198l7  ~  88  iTc.  333 


GENERALLY 

The  fundamental  principle  of  statutory  con- 
struction that  words  are  to  be  taken  in  their  ordinary 
aeaning  unless  they  are  technical  terns  or  words  of  art 
is  particularly  applicable  in  the  construction  of 
statutes  concerning  Indians. 

Juanita  Helsheimer  v.  Assistant  Secretary  for  Indian 
Affairs,  11  IBIA  155  (Apr.~lU,  1983)        90  iTd.~165 


DCHESTIC  RELATIONS 
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Cheyenne-Arapaho  Indian  Tribe  of  Oklahoma 
ued  recognizing  Indian  custoa  aarriages  and 
by  adoption  of  an  ordinance  approved  by  the 

of  the  Interior  on  Feb.  1,  19U0.   The  right 
ate  the  customs  that  are  to  be  given  recog- 

regulating  aatters  that  affect  tribal  inter- 
ocial  relations  rests  with  each  tribe  as  an 
of  its  sovereignty,  and  tribal  ordinances 
s  regarding  such  customs  are  honored  by  the 
t  in  its  probate  of  Indian  estates. 


Estate_of_Har.k_Turtlex_Sr.,  8  IBIA  272  (Apr.  15,  1981) 
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Estate  of  Thomas  Elward  Lumpmouth.  8  IBIA  275 
(Apr.  15,  19ll)" 


EDUCATION 

Unless  or  until  the  Office  of  Indian  Education 
Programs  promulgates  regulations  providing  for 
administrative  review  of  its  decisions,  the  Office  is 
adhering  to  the  regulations  in  25  CPR  Part  2.   These 
regulations  include  an  appeal  to  the  Board  of  Indian 
Appeals  in  those  cases  in  which  the  decision  being 
appealed  is  based  on  an  interpretation  of  law. 

Under  25  CFR  2.19,  when  a  decision  in  an  appeal  is 
not  issued  by  the  Director  of  the  Office  of  Indian 
Education  Programs  within  30  days  fro*  the  expiration 
of  the  time  for  the  filing  of  all  pleadings,  the  Board 
of  Indian  Appeals  acquires  jurisdiction  over  the  appeal. 

Diane  Zarr  v.  Acting  Deputy  Director.  Office  of  Indian 
Iducation_Proarams,  11~IBIA  171~"(Apr.  21,  1983) 

90  I.D.  172 


FISCAL  AND  FINANCIAL  AFFAIRS 

Under  25  U.S.C.  «  110  (1976)  and  25  CFR  101.9,  the 
approval  of  the  Secretary  of  the  Interior  is  required 
before  funds  in  an  Individual  Indian  Honey  account 
derived  from  trust  property  may  be  applied  against  a 
debt  owed  by  the  individual  Indian. 

Nothing  in  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  ««  951-953  (1976),  and  its  implementing 
regulations  in  1  CFR  Chapter  II  repeals  or  overrides 
the  authority  of  the  Secretary  of  the  Interior  to 
approve  or  disapprove  the  use  of  funds  in  an  Individual 
Indian  Money  account  for  the  payment  of  debts  of  the 
Indian  owner. 

A  decision  not  to  honor  a  setoff  request  against 
an  Individual  Indian  Money  account  for  a  debt  owed  to 
another  agency  of  the  Federal  Government  is  not  arbi- 
trary, capricious,  or  an  abuse  of  discretion  when  it  is 
based  on  an  examination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v.  Acting  Area  Director.  Aberdeen  Area 
Office.  Bureau  of  Indian  Affairs,  and  Celina  Young  Bear 
Hossette;  and  United i States  v.  Acting.Area  Director, 

Aberdeen  Area  Office.  Bureau  of  Indian  Affairs. and 

Geraldine_Van_Dy_ke,  9  IBIA  151  (Jan.  8,  1982)  89  I.D.  19 


Under  25  CFR  104.9  the  Bureau  of  Indian  Affairs 
can  require  the  holder  of  an  Individual  Indian  Money 
account  to  submit  a  plan  for  disbursement  of  funds  in 
the  account  upon  a  finding  that  the  person,  even  though 
under  no  legal  disability,  needs  assistance  in  managing 
his  or  her  financial  affairs. 

An  argument  addressing  the  adequacy  of  an  existing 
approved  plan  under  25  CFR  101.9  is  properly  raised  to 
the  appropriate  officials  of  the  Bureau  of  Indian 
Affairs  in  seeking  a  modification  of  the  approved  plan. 

Garrett  Connovichnah  v. Acting  Area  Director.  Anadarko 

*E§3_2£Iice., Bureau  of  Indian  Affairs.  9  IBIA  179 

(Feb.  19,  1982""  89  I.D.  71 


INDIANS — Continued 

FISCAL  AND  FINANCIAL  AFFAIRS — Continued 

An  examination  of  the  legislative  history  of 
25  U.S.C.  s    613  (1976)  reveals  that  it  was  not  intended 
to  exempt  per  capita  payments  from  being  used  by  Indian 
minors  to  meet  costs  of  foster  home  assistance  or  insti- 
tutional care. 

Under  25  CFR  101. 1,  disbursement  from  a  minor's  IIH 
account  must  be  made  in  accordance  with  "the  best  inter- 
est of  the  minor."   This  regulation  obligates  BIA  to 
make  individualized  determinations  before  disbursing 
funds  for,  among  other  things,  the  cost  of  custodial 
care. 

Shoshone  and  Arapahoe  Tribes  v.  Commissioner  of 

ifiiia fl_ hit. lilS ,  9  IBIA  263  <Apr.~16,  1982)  89  I.D.  200 


Under  25  U.S.C.  «  109a  (1976),  the  funds  used  to 
purchase  land  to  be  held  in  trust  in  order  to  replace 
Indian  trust  or  restricted  lands  taken  for  a  public 
purpose  or  voluntarily  sold  by  the  Indian  owner  must 
be  shown  to  have  been  derived  from  the  prior  taking  or 
sale  of  such  trust  or  restricted  lands. 

Dora  Joyce  Prieto  v.  Acting  Area  Director.  Sacramento 
Area  Office.  Bureau  of  Indian  Affairs.  11  IEIA  121 
"(Mar.  22,  1983) 


The  Board  of  Indian  Appeals  is  without  juris- 
diction to  grant  a  request  for  attorney's  fees  that  is 
not  supported  by  a  properly  approved  contract  or  statu- 
tory basis  therefor. 

Edmond  H.  Burns  6  Hark  Haamons  v.  Anadarko  Area 
Director.  Bureau  of  Indian  Affairs  (On  Reconsidera- 
tion) ,  11  IBIA  133  (Mar.  22,  1981) 


Land  interests  held  in  Indian  trust  status  by  the 
Department  of  the  Interior  are  not  subject  to  setoff, 
levy,  and/or  execution  on  the  basis  of  a  state  court 
decision. 

Esta t e_of _A 1 i ce_Mae_Sasse ,  12  IEIA  281  (June  25,  1981) 


GUARDIANSHIP 

The  United  States  is  charged  with  the  responsi- 
bility of  safeguarding,  from  both  external  and  internal 
threats,  the  political  existence  of  Indian  tribes, 
including  protecting  and  guaranteeing  tribal  self- 
government  and  "the  political  rights  of  Indians." 

The  United  States  is  empowered  to  apply  "all 
appropriate  means"  to  fulfill  its  general  trust  obliga- 
tions and  in  the  course  of  doing  so,  is  limited  only  by 
principles  of  trust  law  and  relevant  constitutional 
considerations. 

Examination  of  the  history,  purpose,  wording, 
and  structure  of  the  IRA  leads  to  the  conclusion  that 
Congress  intended  to  impose  a  specific  trust  responsi- 
bility on  the  Secretary  of  the  Interior  and  the  Bureau 
of  Indian  Affairs  with  respect  to  tribes  organized 
under  the  Act. 

The  government-to-government  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IFA  and  consequently  are  "subject  to 
limitations  inhering  in  *  *  *  a  guardianship  and  to 
pertinent  constitutional  restrictions."   Under  the 
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GUARDIANSHIP — Continoed 

circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  comport  with  the  requirements  of  law. 

Roger  St.  Pierre  and.the  Original  Chippewa  Cree  of  the 
Rocky  Boy's  Reservation  v.  Comm'r  of  Indian  Affairs , 
9  IBIA  203  (Bar.  30,  1982)  "  89~I.D.~132 


Under  25  CFR  104. a,  disbursement  frog  a  minor's  IIB 
account  must  be  made  in  accordance  with  "the  best  inter- 
est of  the  minor."   This  regulation  obligates  BIA  to 
make  individualized  determinations  before  disbursing 
funds  for,  among  other  things,  the  cost  of  custodial 
care. 

Shoshone  and  Arapahoe  Tribes  v.  Commissioner  of 
Indian  Affairs.  9~IBIA  263  TApr.  16,  1982)  89  I.D.  200 


Home_Improveaent_Proq.ram_Funds 

Due  process  issues  would  be  raised  if  the  Bureau 
of  Indian  Affairs  were  to  change  an  application  for 
Housing  Improvement  Funds  from  category  D,  new  housing, 
to  category  C,  downpayment,  without  notice  to  the 
applicant. 

Helvin  Antone  v.  Ass^t  Secretary--Indian  Affairs , 
12  IBIA  186  (Bar.  27~198U) 


HUNTING  AND  FISHING 

Indian  hunting  and  fishing  rights,  created  by 
treaty  or  otherwise,  do  not  include  the  right  to  take 
species  which  have  been  listed  as  threatened  or  endan- 
gered pursuant  to  the  Endangered  Species  Act  of  1973. 

Application  of  the  Endangered  Species  Act  to  Native 
Americans_with  Treaty  Hunting  and  Fishing  Bights. 
H-36926  (Nov.~4,  1980)  ~  87  I.D.  525 


INDIAN  CIVIL  RIGHTS  ACT  OF  1968 

A  complaint  that  transfer  of  funds  from  an  IIR 
account  violates  due  process  provisions  of  the  Indian 
Civil  Rights  Act,  25  U.S.C.  *  1302  (1976),  lies  outside 
the  review  authority  of  the  Department  of  the  Interior. 

Clarence  Runs  After  v.  Aberdeen  Area  Director.  Bureau 

of  Indian  Affairs,  and  Cheyenne  River  Sioux  Tribe. 

8  iIlA  170  (Oct.  27,  1980)  ~  87  I.D.  501 


INDIVIDUAL  INDIAN  MONEY  ACCOUNTS 

Under  25  U.S.C.  »  410  (1976)  and  25  CFR  104.9,  the 
approval  of  the  Secretary  of  the  Interior  is  required 
before  funds  in  an  Individual  Indian  Honey  account 
derived  from  trust  property  may  be  applied  against  a 
debt  owed  by  the  individual  Indian. 

Nothing  in  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  »»  951-953  (1976),  and  its  implementing 
regulations  in  4  CFR  Chapter  II  repeals  or  overrides 
the  authority  of  the  Secretary  of  the  Interior  to 
approve  or  disapprove  the  use  of  funds  in  an  Individual 
Indian  Honey  account  for  the  payment  of  debts  of  the 
Indian  owner. 

A  decision  not  to  honor  a  setoff  request  against 
an  Individual  Indian  Honey  account  for  a  debt  owed  to 
another  agency  of  the  Federal  Government  is  not  arbi- 
trary, capricious,  or  an  abuse  of  discretion  when  it  is 


IIfiI*3§ — Continued 

INDIVIDUAL  INDIAN  HONEY  ACCOUNTS — Continued 

based  on  an  examination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v.  Acting  Area  Director.  Aberdeen  Area 
Office,  Bureau  of  Indian  Affairs,  .and  Celina  YoungBear 
Hossette;  and  United  States  v.  Acting  Area  Director, 
Aberdeen  Area  Office,  Bureau  of  Indian  Affairs,  and 
£e£aId.ine_Van_D2ke,  9  IBIi  151  (jan.  8/  1982)  89  I.D.  49 


Under  25  CFR  104.9  the  Bureau  of  Indian  Affairs 
can  require  the  holder  of  an  Individual  Indian  Honey 
account  to  submit  a  plan  for  disbursement  of  funds  in 
the  account  upon  a  finding  that  the  person,  even  though 
under  no  legal  disability,  needs  assistance  in  managing 
his  or  her  financial  affairs. 

When  a  plan  for  disbursement  of  funds  in  an  Indi- 
vidual Indian  Honey  account  has  been  approved,  under 
25  CFR  104.9  the  Bureau  of  Indian  Affairs  is  obligated 
to  disburse  funds  in  accordance  with  the  provisions  of 
that  plan.   The  denial  of  a  request  to  release  all 
funds  in  violation  of  an  approved  plan  is,  therefore, 
neither  arbitrary,  capricious,  nor  an  abuse  of  discre- 
tion. 

An  argument  addressing  the  adequacy  of  an  existing 
approved  plan  under  25  CFR  104.9  is  properly  raised  to 
the  appropriate  officials  of  the  Bureau  of  Indian 
Affairs  in  seeking  a  modification  of  the  approved  plan. 

Garrett  Connovichnah  v.  Acting  Area  Director,  Anadarko 
Area  Office,  Bureannof  Indian  Affairs,  9  IBIA~179 
(FebT  197  1982)  89  I.D.  71 


Under  25  CFR  104.4,  disbursement  from  a  minor's  lit! 
account  must  be  made  in  accordance  with  "the  best  inter- 
est of  the  minor."   This  regulation  obligates  BIA  to 
make  individualized  determinations  before  disbursing 
funds  for,  among  other  things,  the  cost  of  custodial 
care. 

Shoshone  and  Arapahoe  Tribes  v.  Commissioner  of 
Indian  Affairs. ~9  IBIA  263  (Apr.~16,  1982)  89~I.D.  200 


LAN  AND  ORDER 

Only  reservations  listed  in  25  CFR  11.1(a)  are 
governed  by  the  law  and  order  provisions  codified  in 
sees.  11.1  through  11.87  of  25  CFR  Part  11.   Because 
the  Blackfeet  Reservation  is  not  listed  thereunder,  the 
Blackfeet  Tribe  may  remove  a  tribal  judge  from  its  tri- 
bal court  without  regard  to  the  procedural  requirements 
found  at  25  CFR  11.4. 

The  fact  that  judges  of  the  Blackfeet  Tribal 
Court,  which  is  not  a  CFR  court,  are  financed  in  part 
by  Federal  funds,  does  not  render  such  judges  subject 
to  the  law  and  order  regulations  found  at  25  CFR 
11.1(d)  and  25  CFR  11.4.   The  Blackfeet  Tribe  has  its 
own  ordinance  governing  the  removal  of  judges,  which 
has  been  approved  by  the  Secretary,  and  such  ordinance 
is  exclusively  controlling  in  such  matters. 

Lenore  Salois  v.  Area  Director,  Billings  Area  Office , 
8  IBIA  283  (Hay  15,  1981) 
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NONRESTRICTED  PROPERTY 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forua  for 
consideration  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

ISta te_of _Alice_nae_Sasse ,  12  IBIA  281  (June  25,  1984) 


SOCIAL  WELFARE 


WELFARE — Continued 

Under  the  provisions  of  the  BIA  manual,  an  indi- 
vidual is  eligible  for  custodial  care  assistance  even 
though  the  necessary  care  Bay  be  provided  in  the 
individual's  boae. 

When,  due  to  age,  infiraity,  or  physical  or  aental 
iapairaent,  an  individual  requires  any  type  or  amount 
of  assistance  in  daily  living,  that  person  qualifies 
for  custodial  care  under  the  provisions  of  66  EIAH 
5.10A. 


An  examination  of  the  legislative  history  of 
25  U.S.C.  $  613  (1976)  reveals  that  it  was  not  intended 
to  exempt  per  capita  payaents  froa  being  used  by  Indian 
ainors  to  meet  costs  of  foster  hoae  assistance  or  insti- 
tutional care. 

Under  25  CFR  lOU.U,  disburseaent  froa  a  minor's  IIM 
account  Bust  be  Bade  in  accordance  with  "the  best  inter- 
est of  the  ainor."   This  regulation  obligates  BIA  to 
aalce  individualized  determinations  before  disbursing 
funds  for,  among  other  things,  the  cost  of  custodial 
care. 

Shoshone  and  Arapahoe  Tribes  v.  CoaBissioner  of 
Indian  Affairs,  9  IBIA  263  (Apr.  16,  1982)  89~I.D.  200 


Under  66  BIAH  5.10D(2),  any  continuing  care 
arrangements  necessary  for  an  individual  who  has  teen 
in  a  custodial  care  institution  Bust  be  prepared  before 
that  individual  is  discharged  froa  the  institution. 

The  decision  to  terminate  custodial  care  for  an 
individual  aust  be  documented  as  based  upon  physical  or 
aental  iaproveaent,  or  upon  an  initial  erroneous  deter- 
aination  of  the  individual's  condition. 

Matthew  Allen  v.  Area  Director.  Navajo  Area  Office, 

Buieau_of_Indian_ Affairs,  10  IBIA  1U6  (0ct.~15,~ 

1982)  89  I.C.  508 

Wilbur  Barton  v.  Area  Director,  Navajo  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBIA  173  (Oct.  157 
1982) 


TRUSTS 

The  United  States  is  charged  with  the  responsi- 
bility of  safeguarding,  froa  both  external  and  internal 
threats,  the  political  existence  of  Indian  tribes, 
including  protecting  and  guaranteeing  tribal  self- 
government  and  "the  political  rights  of  Indians." 

The  United  States  is  eapowered  to  apply  "all 
appropriate  means"  to  fulfill  its  general  trust  obliga- 
tions and  in  the  course  of  doing  so,  is  liaited  only  by 
principles  of  trust  law  and  relevant  constitutional 
considerations. 

Exaaination  of  the  history,  purpose,  wording, 
and  structure  of  the  IRA  leads  to  the  conclusion  that 
Congress  intended  to  impose  a  specific  trust  responsi- 
bility on  the  Secretary  of  the  Interior  and  the  Bureau 
of  Indian  Affairs  with  respect  to  tribes  organized 
under  the  Act. 

The  government-to-government  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
liaitations  inhering  in  *  *  *  a  guardianship  and  to 
pertinent  constitutional  restrictions."   Under  the 
circuastances  of  this  case,  the  actions  and  decisions 
of  the  BIA  coaport  with  the  requirements  of  law. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  of  the 
Rocky  Boy's  Reservation  v.  Coma'r  of  Indian  Affairs. 
9~IBIA  203~7Har.  30,  1982)  89  I.D.  132 


WELFARE 

Under  5  U.S.C.  «  552(a)(1)  (1976)  and  the  Supreae 
Court's  holding  in  Horton  v.  Ruiz,  U15  U.S.  199  (197H) , 
an  individual  aay  not  be  deprived  of  benefits  solely  on 
the  basis  of  an  eligibility  standard  published  only  in 
the  BIA  manual. 

Under  the  systea  established  in  the  BIA  aanual, 
custodial  care  is  part  of  the  general  assistance  pro- 
gram, and  an  individual  aust  first  be  found  eligible 
for  general  assistance  before  he  or  she  can  be  con- 
sidered for  custodial  care  assistance. 


Henry  W.  Begay  v.  Area  Director.  Navajo  Area  Office, 
Bureau  of. Indian  Affairs.  10  IBIA  189  (Oct.  15.  1982) 

Johnny  Begay  v.  Acting  Area  Director.  Navajo  Area 
Off  ice, "Bureau  oflndian  Affairs.  10  IBIA  2  05 
(Oct.  15,  1982) 

Bessie  Benally  v.. Area  Director,  Navajo  Area  Office, 
SaE§au_of_Indian_Af fairs,  10  IBIA  221  (Oct.  15,~1982) 

Arietta    Bischoff    v.    Acting    Area    Director,    Navajo    Area 
2ifIcex_Bureau_of_Indian_AfJairsT    10    IBIA    237     (Cct.~15, 
19827" 

Irving  Clark  y,  Area  Director.  Navajo  Area  Office, 
Bureau  of  Indian , If  fairs,  10  IBIA  253  (Oct.  15,  1982) 

Pearlene  Dayzie  v.  Area  Director,  Navajo  Area  Office, 
fi2£eI«_2l_Inilan_*IiiiiS,  10  IBIA  269  (Oct.~157  19b2) 

Janet  Gordon  v.  Area  Director,  Navajo  Area  Office, 
I<iieau_of_Ind7an_ Affairs,  10  IBIA  285  (Oct.  15,  1982) 

Leo  Green  v.  Area  Director.  Nava-jo  Area  Office, 
lirea u_o f_Indi a n_ Affairs,  10  IBIA  301  (Oct.  15, 
1982) 

Francis, Harvey  v.  Area  Director,  Navajo  Area  Office. 

Bjii§aa_el_isIiia_»fIIIiI,  10  ibi»  3ia   (Oct.   is7  1982) 

June  Jaaes  v.  Area  Director,  Navajo  Area_0f f icex  Bureau 
oi_lIdia n_A f fa irs ,  10~IBIA  33U  (Oct!  15,  1982)" 

Thoaas  Kee  v.  Area  Director.  Navajo  Area  Office.  Bureau 
2i_Indian_Alfairs,  10  IBIA  350  (Oct.  15,  19827" 

Lester  Kelwood  v.  Area  Director,  Navajo  Area  Office, 
iSl S3 u_2 f_Ind la n~Af fairs,  10  IBIA~366  (Oct7~15,  1982) 

Juanita  Paddock  v.  Area  Director,  Navajo  Area  Officex 
I«eau_of_Indian_Af lairs,  10  IBIA  382  (Oct.~157  1982) 

Iraa  Shirley  v.  Area. Director,  Navajo  Area  Office, 
luieau_of_Indian_Af fairs, ~10  IBIA  399  (Oct.  15,  1982) 

Charity  Tsosie  v,,  ,  Area  Director ,  Navajo  Area  Office, 
Bu£eau_of_Indian_Affairs7  10~IBIA  «16  7oct7~15,  1982) 

Leo  Willie  v.  Area  Director.  Navajo  Area  Office.  Eureau 
2L-l&£i*£-All*kL§ •    10  IBIA  U32  (Oct.  157  1982) 

Francis  Ya z zie  v.  Area  Director.  N avajo  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBIA  UU8  (Oct.  15,  1982) 


1*36 


IHDIANS — Continued 


LACHES — Continued 


WELFARE — Continued 

An  organization  which  received  funding  under  the 
Indian  Child  Welfare  Act  during  one  fiscal  year  has  no 
right  to  continued  funding  during  a  subsequent  fiscal 
year.  There  is  no  analogy  between  the  teraination  of 
welfare  benefits  without  a  hearing  and  the  expiration 
of  a  grant  under  its  own  teres. 

Native  Aaericans  for  Comunity  Action  v.  Deputy 

Assistant  Secretary—Indian  Affairs {2i>erations]_, 

11  IBIA  214  (July  1,  1983)  90~I.D.  283 


Because  the  list  of  specific  types  of  assistance 
provided  by  the  Bureau  of  Indian  Affairs  under  the 
general  assistance  prograa  is  not  a  rule  within  the 
aeaning  of  5  U.S.C.  «  551(H)  (1976),  the  general  assis- 
tance eligibility  criteria  published  in  25  CFB  Part  20 
aay  be  used  in  determining  eligibility  for  custodial 
care  assistance,  even  though  Part  20  does  not  specifi- 
cally indicate  custodial  care  as  a  type  of  assistance 
available  through  the  general  assistance  prograa. 

Wilbur  Barton  v.  Area  Director.  Havajo  Area  Office. 
Bureau_of_Indian_Af fairs,  12  IBIA~110  (Dec.  97~1983) 

90  I.D.  536 

Matthew  Allen  v.  Area  Director.  Havaio  Area  Officex 
Bureau  of  Indian  Affairs, ~12  IBIA~Il6  (Dec.~97~198  3) 


Speculation  or  presaaptions  concerning  an 
individual's  circuastances  are  insufficient  to  support 
a  finding  under  25  CFB  20.21(a)  that  the  individual  is 
not  eligible  for  receipt  of  general  assistance  froa  the 
Bureau  of  Indian  Affairs  on  the  grounds  that  his  or  her 
needs  are  aet  by  other  resources. 

The  requireaent  in  25  CFB  20.11(b),  that  a  recipi- 
ent of  assistance  froa  the  Bureau  of  Indian  Affairs 
report  any  change  in  circuastances,  is  an  adainistra- 
tive  procedure,  not  an  eligibility  requireaent. 

Individuals  aay  not  be  deprived  of  custodial  care 
benefits  provided  by  the  Bureau  of  Indian  Affairs 
solely  on  the  basis  of  eligibility  requireaents  set 
forth  only  in  the  Bureau  of  Indian  Affairs  Manual. 

The  Board  of  Indian  Appeals  will  not  force 
individuals  to  accept  assistance  froa  the  Bureau  of 
Indian  Affairs  that  they  have  not  shown  they  desire. 

Henry  W.  Begay.y,  Area  Director. Havaio  Area  Office, 

ga£eia_2l_i£dian_ Affairs,  12  IBIA  119  (Dec.  9,  1983) 

90  I.D.  539 


nor  does  his  inaction  bar  the  Governaent  froa  assert- 
ing the  incorrectness  of  the  payaent  subsequently. 

SS£IS£_S  nejaj(_£0££^_Si_3i- .  *&    IBLA  181  (Bar.  21,  1980) 


The  defense  of  laches  is  not  available  against  the 
Governaent  in  cases  involving  public  lands.   Even  were 
laches  determined  to  be  an  available  defense,  it  would 
clearly  be  circuascribed  by  the  saae  liaitations  sur- 
rounding the  doctrine  of  estoppel. 

United  States  v.  Catlin  Bohae  et  al..  United  States  v, 

Exxon  Corp, et  al..  United  States  v.  Aidabelle  Irown 

et.al^,  U8  IELA~267  "(June~30,  1980)  87~lTc.  248 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  perforaance  of  their  duties. 

Frederick  H.  Larson  v.  State  of  Utah.  50  IBLA  382 
(Oct.  22,  1980) 

Siaon  A.  Rife.  56  IBIA  378  (Aug.  3,  1981) 

Jaaes  N.  Tibials.  Janet  D.  Tibbals.  58  IBLA  42 
(Sept.  17,  1981) 

Otay  Mining  Co..  62  IBLA  166  (Mar.  8,  1982) 

Gerard  C.  Barrows,  71  IBLA  262  (Mar.  22,  1983) 

Warren  L.  Jacobs.  71  IBLA  385  (Mar.  29,  1983) 

Alyson  A.  Allison.  Jaaes  H.  Allison  III,  72  IBLA  333 
(Apr.  29,  1983) 

Lone  Star  Steel  Co. .  79  IBLA  345  (Mar.  22,  198U) 

Tilling  Resources  Corp..  80  IBLA  245  (Apr.  30,  1984) 

Rogue  River  Outfitters  Ass'n.  83  IBLA  151  (Oct.  10, 
19847 


Where  land  has  long  been  devoted  to  a  particular 
public  purpose  such  as  inclusion  in  a  forest  reserve, 
laches  aay  bar  an  application  filed  pursuant  to  the 
Transportation  Act  of  1940,  49  O.S.C.  »  65(b)  (1976). 

Southern  Pacific  Transportation  Co..  B.  K.  Herndon. 
54  IBLA  174  (Apr.  21,~1981) 


IHTERVEHTIOH 

Intervention  in  proceedings  before  the  Alaska  na- 
tive Claias  Appeal  Board  is  in  the  discretion  of  the 
Board.   43  CFB  4.909  (b)  . 

The  Board  will  not  allow  intervention  following 
resolution  of  the  issues  on  appeal. 

Appeal  of  Bristol.  Bay,.  Mat  ive.  Cor  p..  4  ANCAB  222  (Hay  6, 
1980)  87  I.D.  164 


Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payaents  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payaents  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  iaply  acceptance; 
nor  does  bis  inaction  bar  the  Government  froa  assert- 
ing the  incorrectness  of  payaent  subsequently. 

Supron  Energy  Corp., Atlantic  Bichf ield  Co.  .  55  IBLA 

318  "(June  26,  1981) 


LASSES 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payaents  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payaents  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  iaply  acceptance; 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not  viti- 
ated or  lost  through  lack  of  enforcement  by  soae  of  its 
officers. 


Clyde  K.  Kobbeaan.  58  IBLA  268  (Oct.  8,  1981) 

88  I.D. 

Janet  A.  Bodgers.  58  IBLA  275  (Oct.  8,  1981) 
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LACHES — Continued 

Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  an  eitraordinary  reaedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circuastances.   An  appellant  [lining 
clan  owner  say  not  clan  that  ignorance  of  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a  aaterial  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Governaent  are  presumed  to  have  knowledge  thereof. 
That  BLH  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  to  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  of  the  Governaent. 

Harold_E.  Woods,  61  IBLA  359  (Feb.  16,  1982) 


The  authority  of  the  Departaent  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  soae  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  aisin- 
formation  by  Departaental  eaployees.   Nor  is  BLH  barred 
froa  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a  third  party. 

aobert_Hi_JVyers,    63    IBLA    100    (liar.    31,    1982) 


Estoppel  of  the  Government,  especially  where  pub- 
lic lands  are  concerned,  is  a  reaedy  applicable  only  to 
extraordinary  circuastances.   A  sine  gua  non  of  estop- 
pel of  the  Government  is  affirmative  misconduct  by  an 
authorized  agent  or  officer  that  results  in  a  misrepre- 
sentation of  fact  upon  which  there  is  detrimental 
reliance.   BLM's  apparently  innocent  silence  at  the 
time  mining  claim  documents  were  filed  does  not  estop 
the  Government  froa  later  declaring  mining  claims 
invalid  for  failure  to  file  other  required  documents. 

Di_Fi_Colson,  63  IBLA  221  (Apr.  15,  1982) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a  public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  or 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  aaintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
law. 

Y.irail_ V  .._Peter son ,  66  IBLA  156  (Aug.  10,  1982) 

James_Hi_Hi_Tsena,  69  IBLA  387  (Jan.  U,  1983) 

H2«lL!(iJi»il.  7°  IBLA  7  (Jan.  6,  1983) 

J.._Pat_Kaufman,  71  IBLA  183  (Mar.  10,  1983) 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

Di_Hi_ Jates ,  70  IBLA  13U  (Jan.  la,  1983) 


LACHES — Continued 

officers  or  by  their  laches,  neglect  of  duty,  failure 
to  act,  or  delays  in  the  performance  of  their  duties. 

*J2£0_Pr oduc t ion^Oi ,  78  IBLA  93  (Dec.  19,  1983) 


LIEU  SELECTI C  N  S 

The  "grossly  disparate  value  policy,"  under  which 
the  Departaent  rejects  States  applications  for  lands  in 
lieu  of  lands  lost  froa  their  school  grants  by  reason 
of  settleaents,  etc.,  under  Ml  U.S.C.  $«  851,  852 
(1976) ,  where  the  value  of  the  selected  lands  grossly 
exceeds  the  value  of  the  lost  base  lands,  is  a  lawful 
exercise  of  the  Secretary's  power  and  a  valid  ground  to 
reject  such  an  application.   Accordingly,  where  the 
record  indicates  that  the  selected  lands  aay  be  much 
more  valuable  than  the  base  lands,  the  matter  will  be 
remanded  to  BLH  for  a  determination  of  such  values. 

State  of  Sew  Hexico (On  Reconsideration) ,  50  IBLA  367 

(0ct.~21,  1980) 


An  application  for  a  quitclaia  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  1,  1897,  is  properly  rejected  because  the  Act  of 
July  6,  1960,  precludes  the  Department  froa  utilizing 
the  1930  Act  for  that  purpose. 

Hasonic_Homes_of_California,  70  IBLA  U6  (Jan.  10,  1983) 

B.  K.  Herndcn.  76  IBLA  353  (Oct.  2U,  1983) 


An  application  for  a  recordable  disclaimer  or  a 
quitclaia  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Inyo  National  Forest  under  sec.  6  of  the 
Act  of  Apr.  28,  1930,  based  upon  a  conveyance  in  1900 
to  the  United  States  of  the  parcel  in  anticipation  of 
aaking  a  lieu  selection  under  the  Act  of  June  <4 ,  1897, 
is  properly  rejected  even  though  the  lieu  selection  was 
never  completed,  because  the  Act  of  July  6,  1960,  pre- 
cludes the  Department  froa  utilizing  the  1930  Act  for 
that  purpose  and  provides  that  title  to  the  lands  was 
quieted  to  the  United  States  in  1961  as  part  of  the 
national  forest  in  which  the  lands  are  located. 

The  Federal  Land  Policy  and  Hanagement  Act  of  1976 
did  not  repeal  the  Act  of  July  6,  1960.   Therefore,  the 
provisions  of  the  foraer  do  not  provide  authority  to 
grant  a  disclaimer  where  doing  so  is  contrary  to  the 
provisions  of  the  latter.   Further,  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976  requires  consultation 
with  any  affected  agency  prior  to  issuing  a  disclaimer. 
Where  the  Forest  Service,  which  controls  the  surface  of 
the  affected  lands  within  a  national  forest,  expresses 
strong  opposition  to  issuing  a  disclaimer,  ELM's 
refusal  to  exercise  the  discretionary  authority  to  do 
so  is  proper. 

The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

Soda  Flat  Co. ,  Inc. .  75  IBLA  388  (Sept.  2,  1983) 


30  CFR  250.19  authorizes  Minerals  Planagement 
Service  to  impose  a  late  payment  interest  charge  where 
royalty  payments  for  offshore  oil  and  gas  leases  are 
untimely  or  improper.   The  authority  of  the  United 
States  to  enforce  a  public  right  or  to  protect  a  public 
interest  is  not  vitiated  or  lost  by  acquiescence  of  its 


An  application  for  a  recordable  disclaimer  or 
quitclaia  deed  of  the  Government's  interest  in  a  parcel 
of  land  in  the  Sierra  National  Porest  under  sec.  6  of 
the  Act  of  Apr.  28,  1930,  which  parcel  was  deeded  to 
the  Governaent  in  1899  in  contemplation  of  selecting 
another  parcel  in  lieu  thereof  pursuant  to  the  Act  of 
June  U,  1897,  is  properly  rejected  even  though  the  lieu 
selection  never  was  consumaated,  because  the  Act  of 
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July  6,  1960,  repealed  the  Department's  authority  to  do 
so  and  provided  that  title  to  the  lands  was  quieted  to 
the  United  States'  as  part  of  the  national  forest  in 
which  the  lands  are  located. 

The  legislative  history  of  the  Act  of  July  6, 
1960,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
provisions. 

0.  J.  Shaw  et  al. ,  75  IBLA  396  (Sept.  2,  1983) 


Where  the  State  of  Oregon  has  selected  inde»nity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 
26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A  state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a  national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  sees.  16 
and  36  therein.   where  a  protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  «  852  (1976). 

Hhere  a  survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a  fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a  survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a  township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a  national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a  subsequent  reprotraction  or  survey  be  made  of  the 
township. 

State_of_0re2on_et_al.i_.il,  80  IBLA  354  (Hay  10,  1984) 

91  I.D.  212 


Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a  forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 

An  application  for  a  recordable  disclaimer  of  the 
Government's  interest  in  a  parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 
1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 

And______utle____et_al_,  82  IBLA  89  (July  17,  1984) 


LOWER  C0L0BAD0  RIVER  LAND  USE 

A  determination  by  an  Assistant  Secretary  of  the 
Interior  that  the  public  need  for  the  public  land  in 
the  Lower  Colorado  River  Land  Use  Area  requires  termi- 
nation of  residential  permits  issued  for  such  land  is 
not  appealable  to  the  Office  of  Hearings  and  Appeals. 

Decisions  by  the  Tuma  District  Office,  Bureau  of 
Land  Management,  not  to  renew  residential  permits  in 
the  Parker  Strip  Area,  Lower  Colorado  River,  consonant 
with  a  determination  by  an  Assistant  Secretary  will  be 
affirmed  where  it  is  not  shown  that  any  rights  of  the 
permittees  under  applicable  regulations  have  been 
abridged. 

Donald  R.  Plum  et  al..  4  0HA  92  (Nov.  7,  1980) 


A  determination  by  an  Assistant  Secretary  of  the 
Interior  that  the  increased  potential  for  flooding  of 
the  public  lands  in  the  Lower  Colorado  River  Land  Use 
Area  requires  termination  of  residential  permits  issued 
for  land  in  the  flood  plain  is  not  appealable  to  the 
Office  of  Hearings  and  Appeals. 

Decisions  by  the  Yuma  District  Office,  Bureau  of 
Land  Management,  not  to  renew  residential  permits  in 
the  flood  plain  of  the  Lower  Colorado  River,  consonant 
with  a  determination  by  an  Assistant  Secretary,  will 
be  affirmed  where  it  is  not  shown  that  any  rights  of 
the  permittees  under  applicable  regulations  have  been 
abridged. 

Clarence  C.  Ore  et  al..  4  0HA  125  (Feb.  24,  1981) 

Mr.  S  Mrs.  Adron  J.  Chastain,  Mr.  and  Mrs.  T.  0. 
£avis__Sr_,  4  0HA  134  (Mar.  24,  1981) 


MJ\  ___________ 

Where  a  State  Highway  District  is  denied  renewal 
of  a  free  use  permit  for  a  material  site  because  a  por- 
tion of  the  land  has  been  enclosed  within  the  boundary 
of  a  proposed  wilderness  study  area,  the  decision  will 
not  be  sustained  absent  a  showing  that  the  denial  is 
supported  by  overriding  considerations  of  public 
interest. 


Shoshone  Highway  District  »2,  45  IBLA  151  (Jan. 
1980j 


23, 


while  an  Alaska  Native  village  corporation, 
organized  for  profit  under  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  4  1601  (1976)  ,  does  not 
qualify  for  a  free-use  exemption  under  the  Materials 
Disposal  Act  of  1947,  as  amended.  30  U.S.C.  4  601 
(1976) ,  it  may  apply  to  purchase  sand  and  gravel  under 
that  Act  and  the  mineral  sales  regulations  at  43  CFR 
Part  3610. 

_______ ________________ ,  68  IBLA  359  (Nov.  22,  19b2) 


The  purchaser  under  a  material  sales  contract  who 
has  paid  for  the  right  to  mine  and  remove  a  quantity  of 
scoria,  but  who  has  been  unable  to  mine  and  remove  a 
substantial  part  of  the  scoria  purchased  prior  to 
expiration  of  the  contract,  may  be  entitled  to  a  credit 
for  the  appraised  value  of  the  scoria  purchased  but  not 
taken  as  limited  by  the  pro  rata  share  of  the  contract 
price.   Where  the  purchaser  remains  ready,  willing,  and 
able  to  mine  and  remove  the  balance  of  the  scoria  pur- 
chased, the  contract  is  properly  extended  or  renewed  to 
authorize  removal  of  the  balance  of  the  scoria,  subject 
to  reappraisal  of  the  value  of  the  remaining  scoria,  in 


I 


439 


MATERIALS  ACT — Continued 

the  absence  of  a  compelling  countervailing  public 
interest. 

Bobi l_Oi J^CorPi ,  79  IBLA  76  (Feb.  16,  1984) 


HILLSITES 
(See_also  Mining  Clains- 

GENERALLY 


■if  included  in  this  Index.) 


An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  £ast  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  «  42  (1976).   An  application  for  a  nill- 
site patent  is  properly  rejected  where  use  of  the  «ill- 
site  within  the  terns  of  30  O.S.C.  *  42  (1976)  depends 
upon  the  future  discovery  of  minerals. 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a  millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant's  use  and  occupancy  of  the 
millsite  at  the  time  of  application  consists  only  of 
reclaiming  the  land. 

Onited  States  of  America  v.  Utah  International,  Inc.. 
45  IBLA  73  "(Jan.  17,  1980) 


HILLSITES — Continued 
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no  requirement  either  in  the  statute  or  regulations  for 
such  filing. 

J<£.eal  d_Cole ,    56    IBLA    131     (July    16,    1981) 

Cyprus  Bines  Corp..  56  IBLA  160  (July  20,  1981) 


The  failure  of  a  holder  of  a  millsite  claim  which 
has  been  properly  recorded  under  43  U.S.C.  %    1744(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  millsite  is  a  curable  defect  and  the  millsite  may 
not  be  deemed  to  have  been  abandoned  absent  a  failure 
to  comply  with  a  notice  of  deficiency. 

iUrlow^S^Oterbillis,  57  IBLA  336  (Sept.  1,  1981) 
Hicha rd_flol 1  a n d ,  74  IBLA  167  (July  12,  1983) 


The  failure  to  file  a  copy  of  a  notice  or 
certificate  of  location  for  a  millsite  as  required  by 
sec.  314(b)  of  the  Federal  Land  Policy  and  Management 
Act  Of  1976,  43  U.S.C.  »  1744(b)   (1976),  and  43  CFR 
3833.1-2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  period  prescribed  therein  conclusively 
constitutes  abandonment  of  the  millsite  by  the  owner. 

Fletcher_Di_Fisher,  59  IBLA  150  (Oct.  26,  1981) 


A  millsite  claim  located  on  lands  which  are 
segregated  from  mineral  entry  by  a  first-form  reclama- 
tion withdrawal  is  null  and  void  ab  initio.   The  fact 
that  the  land  may  have  been  used  previously  as  a  mill- 
site  is  irrelevant  in  the  absence  of  a  showing  by  the 
claimant  that  he  is  the  direct  successor  to  a  valid 
millsite  claim  located  prior  to  the  withdrawal  of  the 
land. 

Si_Combest,  49  IBLA  56  (July  21,  1980) 


Sec.  15  of  the  Act  of  May  10,  1872,  30  U.S.C.  «  42 
(1976),  requires  that  a  nillsite  be  used  or  occupied 
distinctly  and  explicitly  for  mining  or  milling  pur- 
poses.  Where  a  cabin  on  a  millsite  is  used  for  resi- 
dential purposes  and  the  use  of  the  cabin  for  mining 
purposes  is  only  incidental  to  its  use  as  a  residence, 
the  millsite  must  be  declared  null  and  void. 

United_States_vi_Le^n_Ri_Whitneyi_Ce^ar_T^_Hernandez, 
51  IBLA  73  (Oct.  31,  1980) 


A  valid  millsite  must  be  used  or  occupied  for 
mining  or  milling  purposes  in  conjunction  with  a  nining 
claim  and  coDtain  a  quartz  mill  or  reduction  works. 
Shere  this  does  not  exist,  the  millsite  is  properly 
declared  invalid.   A  vague  intention  to  use  or  occupy 
land  embraced  in  a  millsite  claim  for  mining  or  milling 
purposes  at  some  time  in  the  future  is  not  sufficient 
to  comply  with  the  requirements  for  obtaining  a  mill- 
site. 

Where  a  mining  or  millsite  claim  is  situated  on 
land  subsequently  withdrawn  from  operation  of  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
by  the  value  of  the  mineral  deposit  as  of  the  date  of 
the  withdrawal,  as  well  as  the  date  of  the  hearing.   If 
the  mining  claim  was  not  supported  at  the  date  cf  the 
withdrawal  by  a  discovery  of  a  valuable  mineral  decosit, 
the  land  within  its  boundaries  would  not  te  excepted 
from  the  effect  of  the  withdrawal,  and  the  claim  could 
not  thereafter  become  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a  change  in 
the  market. 

United  States  v.  Perry  L.  Jones,  Chet  C.  Smith, 
67  IELA  225  (Sept.  23,  1982) 


Under  43  CFR  3833.2-1  (d),  a  millsite  owner  is  not 
required  to  file  a  notice  of  intention  to  hold  the  site 
until  Dec.  30  of  the  year  following  the  year  in  which 
the  owner  files  the  notice  of  location  for  the  site 
with  BLM  for  recordation.   A  BLM  decision  declaring 
six  millsite  claims  abandoned  and  void  because  notices 
of  intention  to  hold,  filed  at  the  same  time  as  the 
notices  of  location  for  the  sites,  are  defective  will 
be  reversed. 

t°lJi§_I:i_0saeri_Jrix_et_ali,  56  IBLA  30  (July  8,  1981) 


Sec.  15  of  the  Act  of  May  10,  1872,  30  U.S.C.  «  42 
(1976) ,  requires  that  a  millsite  be  used  or  occupied 
for  mining  or  milling  purposes.   The  use  of  improve- 
ments on  millsites  as  a  base  for  occasional  sampling 
or  testing  activities  on  associated  patented  lode 
claims  and  the  intent  to  use  the  millsites  in  the 
future,  when  and  if  market  conditions  are  favorable, 
do  not  satisfy  the  statutory  requirements. 


United  States_v._Louis_L. 
59  (Sept.~2l7  1981) 


Osmer.  Jr. 


et  al. 


7b  IELA 


A  decision  by  the  Bureau  of  Land  Management  that 
unpatented  millsite  claims  are  abandoned  and  void  be- 
cause no  notice  of  intent  to  hold  was  filed  with  the 
recorded  notice  of  location  will  be  reversed.   There  is 


MILLSITES--Continued 


MILLSITES — Continued 


GENERALLY — Continued 


DETERMINATION  OF  VALIDITY — Continued 


where  it  is  confirmed  that  a  locator  of  a  millsite 
claim  had  filed  a  formal  abandonment  of  the  millsite 
claim  with  the  local  county  recorder's  office,  the 
original  millsite  location  no  longer  is  a  valid  mill- 
site  requiring  annual  filings  of  a  notice  of  intention 
to  hold  the  site  under  FLPMA,  and  BLM  properly  declared 
the  claim  invalid. 

3atthews_S^ientif  ic_Corp_...  76  IBLA  280  (Oct.  18,  1983) 


A  mineral  claimant  who  has  not  made  a  discovery 
of  a  valuable  mineral  deposit  within  the  limits  of  his 
lode  or  placer  mining  claims  is  not  the  proprietor  of  a 
"vein,  lode  or  placer"  within  the  context  of  30  U.S.C. 
4  42  (1976) ,  and  cannot  establish  any  right  to  a  mill- 
site  claim  based  on  such  unperfected  mining  locations. 

United  States  v.  Leon  B.  Whitney.  Cesar  T.  Hernandez. 
51  IELA  73  (Cct.  31,  1980) 


DEPENDENT 

Where  a  dependent  millsite  is  allegedly  operated 
only  in  connection  with  a  lode  mining  claim  which  is 
invalid,  it  necessarily  follows  that  the  millsite  is 

invalid. 


United_States_v 
(Apr.  17,  1981)' 


Michael  Kuretich  et  al.,  54  IBLA  124 


where  a  millsite  is  located  in  conjunction  with 
certain  mining  claims  which  are  not  producing,  and  the 
millsite  has  never  been  used  or  improved  for  any  pur- 
pose associated  with  mining,  the  mere  presence  of 
water  on  the  millsite  which  could  be  used  for  mining  or 
milling  in  the  event  such  activities  should  transpire 
is  not  sufficient  to  support  a  finding  that  the  millsite 
claim  is  valid. 

unlied_Sta_tes_vi_Lxle  E.  and  Diane  Campbell,  59  IELA  261 
loctT  29,  1981) 


Use  of  a  millsite  claim  as  a  boat  dock  does  not 
satisfy  the  requirements  for  a  valid  millsite  claim. 
Even  if  such  a  use  were  qualifying,  the  lack  of  pro- 
duction shows  that  the  site  is  not  presently  used  for 
shipping  ore,  and  an  intent  to  use  the  land  for  mill- 
site  purposes  in  the  future  is  not  sufficient  for  a 
valid  millsite  claim.   Furthermore,  a  millsite  is  prop- 
erly declared  to  be  invalid  if  it  is  used  in  connection 
with  a  mining  claim  that  is  held  to  be  invalid. 


The  owner  of  an  unpatented  millsite  location 
situated  within  lands  selected  by  a  Native  corporation 
under  ANCSA  is  not  denied  any  interests  acquired  under 
30  U.S.C.  *  42(b)  notwithstanding  that  the  provisions  of 
i    22(c)  of  ANCSA  and  regulations  in  43  CFR  2650.3-2  (c) 
establish  a  time  limit  within  which  steps  must  be  taken 
to  proceed  to  patent. 


United  Statgs_v. _Hichael  D. Beck  ley_x_Virijij;ia  R.  Beckley, 

66  IBLA  357  (Aug.  27,  1982) 


DETERMINATION  OF  VALIDITY 


The  tens  of  f  22(c)  of  ANCSA  and  regulations  in 
43  CFR  2650.3-2(c)  requiring  that  the  owner  of  an  unpat- 
ented millsite  location  must  proceed  to  patent  within  a 
time  limit  is  not  in  derogation  of  the  general  mining 
laws  which  contain  no  time  limit  within  which  a  mining 
claimant  needs  to  proceed  to  obtain  patent. 


An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  £ast  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  »  42  (1976).   An  application  for  a  mill- 
site  patent  is  properly  rejected  where  use  of  the  mill- 
site  within  the  terms  of  30  U.S.C.  4  42  (1976)  depends 
upon  the  future  discovery  of  minerals. 


When  an  unpatented  millsite  location  is  situated 
within  lands  selected  and  approved  for  conveyance  under 
ANCSA,  the  possessory  interest  of  the  mining  claimant 
is  protected  under  provisions  of  4  22(c)  and  43  CFR 
2650.3-2  as  a  valid  existing  right  notwithstanding  that 
the  Bureau  of  Land  Management  has  not  adjudicated  the 
validity  of  such  millsite  prior  to  conveyance. 


An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant's  use  and  occupancy  of  the 
millsite  at  the  time  of  application  consists  only  of 
reclaiming  the  land. 


United_States  Steel_Cor£.,  7  ANCAB  106  (June  17,  1982) 

89  I.D.  293 


United  States  of  America  y._Utah International 

45  IBLA  73  (Jan.  17,  1980) 


Inc. 


After  the  contestant  has  made  a  prima  facie  case 
of  invalidity,  the  millsite  claimant  has  the  burden  of 
establishing  the  validity  of  his  claim  by  a  preponder- 
ance of  the  evidence.   where  a  millsite  is  not  pres- 
ently used  or  occupied,  the  factors  to  be  taken  into 
account  are  (1)  the  condition  of  the  mill;  (2)  poten- 
tial sources  of  lode  or  placer  material  to  be  run 
through  the  mill;  (3)  marketing  conditions;  (4)  cost 
of  operation  including  labor  and  transportation;  and 
(5)  all  factors  that  have  a  bearing  upon  the  economic 
feasibility  of  a  milling  operation  being  conducted. 


0nited_States  v . _Robert_Chambers,  47  IBLA  102  (Apr. 
1980) 


23, 


Use  of  a  millsite  claim  as  a  boat  dock  does  not 
satisfy  the  requirements  for  a  valid  millsite  claim. 
Even  if  such  a  use  were  qualifying,  the  lack  of  pro- 
duction shows  that  the  site  is  not  presently  used  for 
shipping  ore,  and  an  intent  to  use  the  land  for  mill- 
site  purposes  in  the  future  is  not  sufficient  for  a 
valid  millsite  claim.   Furthermore,  a  millsite  is  prop- 
erly declared  to  be  invalid  if  it  is  used  in  connection 
with  a  mining  claim  that  is  held  to  be  invalid. 

Ul!ii§3_States_vi_Michael_pi_Beckley_i_Vir^inia_Ri_Bec 
66  IELA  357~(Aug.  27,  1982) 


A  valid  millsite  must  be  used  or  occupied  for 
mining  or  milling  purposes  in  conjunction  with  a  mining 
claim  and  contain  a  quartz  mill  or  reduction  works. 
Where  this  does  not  exist,  the  millsite  is  properly 
declared  invalid.   A  vague  intention  to  use  or  occupy 
land  embraced  in  a  millsite  claim  for  mining  or  milling 
purposes  at  some  time  in  the  future  is  not  sufficient 
to  comply  with  the  requirements  for  obtaining  a  mill- 
site. 


where  a  mining  or  millsite  claim  is  situated  on 
land  subsequently  withdrawn  from  operation  of  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
by  the  value  of  the  mineral  deposit  as  of  the  date  of 


Ill 


Slit SITES  —  Continued 

DETERHINATION  OF  VALIDITY — Continued 

the  withdrawal,  as  well  as  the  date  of  the  hearing.   If 
the  mining  claim  was  not  supported  at  the  date  of  the 
withdrawal  by  a  discovery  of  a  valuable  mineral  deposit, 
the  land  within  its  boundaries  would  not  be  excepted 
from  the  effect  of  the  withdrawal,  and  the  clai»  could 
not  thereafter  become  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a  change  in 
the  market. 

United_States  v.  Perry  L.  Jones.  Chet  C.  Smith, 
67  IBLA~225~"(Sept.  23,  1982)" 


HILL SITES — Continued 

PATENTS — Continued 

laws  which  contain  no  time  limit  within  which  a  minxng 
claimant  needs  to  proceed  to  obtain  patent. 

United  States, Steel  Corp..  7  ABCAB  10b  (June  17,  1982) 

89  I.D.  293 


HINERAL  LANES 


GENERALLY 


Sec.  15  of  the  Act  of  Hay  10,  1872,  30  U.S.C.  « 
(1976) ,  requires  that  a  millsite  be  used  or  occupied 
for  mining  or  milling  purposes.  The  use  of  improve- 
ments on  millsites  as  a  base  for  occasional  sampling 
or  testing  activities  on  associated  patented  lode 
claims  and  the  intent  to  use  the  millsites  in  the 
future,  when  and  if  market  conditions  are  favorable, 
do  not  satisfy  the  statutory  requirements. 


12 


United  States  v.  Louis  L.  Osier. 
59  (Sept.  21,  1983) 


.j£i^_£i_al.  .  76  IBLA 


The  Federal  Land  Policy  and  Hanagement  Act  of 
1976,  13  U.S.C.  i    1711  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Hanagement  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
might  be  a  certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Hanagement  is  presumed  to  be  the  certificate  of  loca- 
tion.  If  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alumina_Develo2ment_Cor2i  o£_Utah,  77  IBLA  366  (Dec.  7, 
1983) 


PATENTS 

An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  past  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  «  12  (1976).   An  application  tor  a  mill- 
site  patent  is  properly  rejected  where  use  of  the  mill- 
site  within  the  terms  of  30  U.S.C.  %    12  (1976)  depends 
upon  the  future  discovery  of  minerals. 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a  millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant's  use  and  occupancy  of  the 
millsite  at  the  time  of  application  consists  only  of 
reclaiming  the  land. 

United  States  of  America  y.  Utah, International,  I nc. , 
15  IBLA  73~(Jan.  17,  19807 


The  terms  of  $  22  (c)  of  ANCSA  and  regulations  in 
13  CFR  2650.3-2  (c)  requiring  that  the  owner  of  an  unpat- 
ented millsite  location  must  proceed  to  patent  within  a 
time  limit  is  not  in  derogation  of  the  general  mining 


when  the  Bureau  of  Land  Hanagement  has  appraised 
the  damages  for  a  mineral  trespass  under  1 3  CFR  Part 
9230,  an  appraisal  will  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect. 

£l£iii£_Powe^_S_L.ig.ht_Co..,  "^  IBLA  127  (Jan.  23,  1980) 


There  is  no  authority  pursuant  to  which  a  pro  rata 
or  set-off  formula  can  be  read  into  13  CFR  3503.3-1. 
Nor  do  the  regulations  require  BLH  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  of 
some  or  all  of  the  lands  included  in  a  hardrock  pros- 
pecting application,  which  may  or  may  not  materialize. 
In  the  event  that  some  or  all  of  the  lands  applied  for 
are  unavailable,  the  applicant's  remedy  is  a  refund  of 
excess  rental  paid,  and  not  a  set-off  against 
deficiencies. 

Failure  to  remit  the  "full  amount"  of  the  first 
year's  rental  as  defined  at  13  CFR  3503.3-1  (a),  means 
failure  to  remit  either  a  $20  minimum  rental  for  80  or 
fewer  acres,  or  the  amount  computed  for  the  total  acre- 
age it  known,  or  the  total  acreage  computed  on  the 
basis  of  10  acres  for  each  smallest  subdivision  of  the 
acreage  involved  in  the  application.   An  application 
which  is  not  accompanied  by  the  full  amount  of  advance 
rental  is  properly  rejected. 

The  regulation  pertaining  to  attorneys-in- 
fact,  as  it  relates  to  corporate  applicants,  13  CFR 
3502.6-l(a)  (3),  calls  for  evidence  that  the  individual 
who  signs  an  application  is  also  empowered  to  execute 
the  instrument  and  bind  the  corporation.   Where  an 
existing  file  of  corporate  qualifications  sets  forth 
the  names  of  individuals  or  corporate  officers  autho- 
rized to  act  for  the  corporation  in  mineral  applica- 
tions and  leases,  and  the  terms  of  such  authority,  the 
requirements  of  13  CFR  3502.6  are  fully  satisfied  by 
reference  to  such  file.   13  CFR  3502.7-2. 

Regarding  curable  defects  in  a  hardrock  prospect- 
ing permit  application,  13  CFR  3511.2-1  (b),  priority 
exists  as  of  the  date  of  cure.   Compliance  with  that 
regulation  establishes  priority  for  those  lands  not  in- 
cluded in  junior  acceptable  applications  or  otherwise 
unavailable  for  hardrock  prospecting. 

£Hi§I_£°I£ix    Amax    Exploration, . Inc. ,    15    IELA    355 
iFeb.    7~    1980) 


The  purpose  of  30  U.S.C.  4  38  (1976)  whereby  a 
person  or  association  may  establish  a  right  to  patent 
lands  which  said  person  or  association  has  held  and 
worked  for  a  period  equal  to  the  statute  of  limitations 
is  to  obviate  proving  formal  compliance  with  require- 
ments for  locating  a  claim,  but  it  does  not  dispense 
with  proof  of  discovery. 

United  States  v.  Joseph  R.  and  Aletha  Henri,  16  IELA 
221  (Har.  27,  1980) 
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MINERAL  LANDS--Continued 


GENERALLY — Continued 


Where  applicants  for  a  preference  right  lease  for 
hardrock  minerals  fail  to  present  evidence  shoeing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  but  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  to  show 
that  they  have  made  a  discovery  of  a  valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  on 
by  the  Bureau  of  Land  Management,  their  application  is 
properly  rejected. 

J°hn_2i_Arc_______________B___rc__r.  47  IBLA  268 

(Nay~13,~19807 


BiNERAL_LANCS — Continued 

DETERMINATION  Of  CHARACTER  OF — Continued 

A  single  discovery  of  mineral  within  a  placer  min- 
ing claim  does  not  conclusively  establish  the  mineral 
character  of  all  the  land  included  in  the  location. 
Whether  the  land  embraced  in  the  claim  is  mineral  in 
character  is  an  issue  which  remains  open  to  investiga- 
tion and  determination  by  the  Department  until  patent 
issues.   The  contestee  must  establish  that  each  10-acre 
tract  within  the  entire  claim  is  mineral  in  character, 
failing  in  which  any  nonmineral  10-acre  tract  is  prop- 
erly excluded  from  the  patent  application. 

United  States  v.  Cameron  Catlin  Bohme  et  al.,  United 
States  v,  Exxon  Corp.  et  al..  United  States  v.  Aidabelle 
Bli«n_eI_IIIIj'S_____,~51~IBLA~97  (Nov.  5,  1980) 

87  I.e.  535 


Where  the  entire  mineral  estate  underlying  all  or 
a  portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a  private  corporation, 
the  mineral  estate  is  a  "vested  right"  as  distinguished 
in  public  law  terminology  from  a  "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.   It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

§^ta_Ie_£aclfic___ilroad_Co.,  64  IBLA  27  (May  6,  1982) 


where  a  Native  allotment  application  filed  in 
1961  is  rejected,  more  than  13  years  after  applicant 
has  submitted  acceptable  evidence  of  his  use  and  occu- 
pancy of  the  land  for  more  than  the  required  5-year 
period  set  out  in  the  appropriate  statute,  solely  on 
the  basis  of  a  Geological  Survey  report  in  1974  that 
the  land  was  believed  to  be  prospectively  valuable  for 
phosphate,  the  decision  rejecting  the  application  will 
be  set  aside  and  the  matter  remanded  to  BLM  to  proceed 
to  issuance  of  patent  as  land  must  be  considered  to  be 
nonmineral  in  character  absent  a  showing  that  minerals 
are  present  in  such  quantities  and  such  qualities  as 
would  induce  a  person  of  ordinary  prudence  to  expend 
time  and  money  with  a  reasonable  prospect  of  success 
in  developing  a  paying  mine  thereon. 

fl§ils_of_Simon_Paneak,  55  IBLA  305  (June  25,  1981) 


An  application  for  an  exchange  of  land  pursuant  to 
sec.  206  of  FLPMA  requires  first  a  determination  that 
the  public  interest  will  be  well  served  by  the  exchange 
and,  second,  that  the  total  value  of  the  Federal  land 
does  not  exceed  the  value  of  the  offered  land  by  more 
than  25  percent.   Where,  during  the  pendency  of  an 
appeal  from  the  rejection  of  a  proposal  to  exchange  oil 
shale  lands,  certain  economic  events  occur  which  both 
diminish  the  advantage  of  the  exchange  to  the  public 
interest  and  increase  the  disparity  in  the  relative 
values  of  the  offered  and  selected  lands,  the  decision 
will  be  affirmed  without  an  evidentiary  hearing  on  the 
previous  evaluations  of  the  two  properties. 

Sup_er.ior_Oi.l_Co.;. l^£el_ant ________________________ 

Co.,  &  Sohio  Shale  Oil  Co.  .(Interveners)  ,  78  IBLA  68 
(Dec.  16,  19837 


DETERMINATION  OF  CHARACTER  OF 

To  establish  the  mineral  character  of  lands,  it 
must  be  shown  that  the  known  conditions  are  such  as  to 
engender  the  belief  that  the  lands  contain  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   The 
mineral  character  of  land  nay  be  established  by  infer- 
ence without  the  exposure  of  the  mineral  deposit  for 
which  the  land  is  supposed  to  be  valuable.   Lands  con- 
taining mineral  of  such  quantity  and  value  as  to  war- 
rant a  prudent  man  in  the  expenditure  of  his  time  and 
money  with  a  reasonable  expectation  of  developing  a 
paying  mine  are  disposable  only  under  the  mining  laws. 

Idith_Szm_d__Beulah__oth,  50  IBLA  61  (Sept.  15,  1980) 


The  filing  of  a  phosphate  prospecting  permit 
application  creates  no  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  cempeti- 
tive  leasing  provisions  of  the  Mineral  Leasing  Act. 
Rejection  is  required  even  if  the  application  was 
filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  phosphate  bed  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  of  the  land. 

It  is  unnecessary  to  demonstrate  the  workability 
of  a  mineral  deposit  by  an  actual  physical  examination 
of  the  deposit  in  the  land  sought  by  means  of  drilling 
or  actual  exploratory  work  on  the  ground.   Competent 
evidence  to  establish  the  fact  that  exploration  is 
unnecessary  to  determine  the  existence  or  workability 
of  a  phosphate  deposit  may  consist  of  proof  of  the 
existence  of  minerals  in  adjacent  lands  and  of  geologi- 
cal and  other  surrounding  external  conditions. 

Christ_an_____urer,  57  IBLA  333  (Sept.  1,  1981) 


To  establish  the  mineral  character  of  railroad 
grant  lands  under  the  Act  of  July  1,  1862,  12  Stat.  489 
as  amended  by  the  Act  of  July  2,  1864,  13  Stat.  356,  it 
must  be  shown  that  known  conditions — which  may  include 
geological  conditions,  discoveries  of  minerals  in 
adjacent  land,  and  other  observable  external  conditions 
upon  which  prudent  and  experienced  men  are  known  to  be 
accustomed  to  act — are  such  as  reasonably  to  engender 
the  belief  that  the  land  contains  mineral  of  such  qual- 
ity and  in  such  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

One  will  not  be  considered  an  innocent  purchaser 
for  value  under  sec.  321  (b)  of  the  Transportation  Act 
of  1940,  49  U.S.C.  $  65(b)  (1976),  when  the  evidence 
presented  at  a  hearing  supports  a  finding  that  the 
lands  in  question  were  of  known  mineral  character  on 
the  date  of  the  original  sale  by  the  railroad,  and  the 
purchaser  should  have  known  at  the  time  of  purchase 
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3INE8&L_LAj!DS--Cont  inued 

DETERMINATION  OP  CHARACTER  OF — Continued 

that  such  lands  were  excepted  from  the  grant  to  the 
railroad. 

United  States  v .  Southern  Pacific  Transportation  Co. 
6~Donald_K._Lee.~6 6  IBLA  191  (Aug.  13,~1982~" 


Where  10-acre  portions  of  oil  shale  placer  lining 
clans  cover  lands  from  which  erosion  has  removed  the 
Parachute  Creek  member  (the  principal  body  of  rich  oil 
shale) ,  there  is  no  geological  basis  to  infer  the  pres- 
ence of  rich  oil  shale,  and  such  portions  of  the  claims 
are  properly  determined  to  be  nonmineral  in  character. 


United  States  v.  Weber  Oil  Co.  et  al. 
(Oct.  21,  1982) 


68  IBLA  37 

89  I.D.  538 


MINERAL. LANDS — Continued 

DETERMINATION  OF  CHARACTER  OF — Continued 

In  determining  whether  each  10-acre  part  of  a 
placer  claim  is  mineral  in  character,  the  claim  must  be 
subdivided  to  create  square  10-acre  parcels,  to  the 
extent  possitle,  regardless  whether  the  claim,  as  laid 
out  on  the  ground,  conforms  to  the  system  of  public 
land  surveys. 

Where  the  evidence  submitted  by  a  Government 
mineral  examiner  supports  the  conclusion  that  a  10-acre 
parcel  of  land  in  a  placer  location  is  not  mineral  in 
character,  the  burden  devolves  to  the  mineral  claim- 
ant to  overcome  this  showing  by  a  preponderance  of  the 
evidence,  failing  in  which  that  portion  shall  be 
declared  invalid. 

Ii_ii_^_Stat_s_v__Rgbert__3 Lara  _0n_8e consideration!, 

80~IBLA  215  "(Apr.  30,~~98U) 


Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   A 
finding  that  land  is  mineral  in  character  may  be  based 
wholly  on  inferential  evidence. 

Heit_d_States_v_  Cecil_B_ 1 ________ ,  68  IBLA  367 

(Nov.  22,  1982) 


Lands  are  known  to  be  valuable  for  mineral  when 
known  conditions  are  such  as  reasonably  to  engender  the 
belief  that  the  lands  contain  mineral  of  such  quality 
and  in  such  quantity  as  would  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

_ill____rr_,  72  IBLA  13  (Apr.  U,  1983) 


A  previous  determination  by  the  Department  of  the 
Interior  in  a  proceeding  different  from  a  mining  claim 
contest  that  land  was  mineral  in  character  is  not  evi- 
dence of  a  discovery  of  a  valuable  mineral  deposit  in  a 
mining  contest. 

United  States  v.  Lee  H.  Rice.  Goldie  E.  Bice.  7  3  IBLA 
128  7"ay  23,  1983) 


BLM  must  reject  a  phosphate  prospecting  permit 
application  filed  pursuant  to  sec.  9(b)  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  «  211(b)   (1982), 
where  the  land  is  determined  to  be  within  a  known 
phosphate  leasing  area. 

An  applicant  for  a  phosphate  prospecting  permit 
under  sec.  9(b)  of  the  Mineral  Leasing  Act,  as  amended, 
30  D.S.C.  «  211(b)  (1982),  acquires  no  vested~right  to 
a  permit  by  virtue  of  an  inordinate  delay  in  adjudica- 
tion of  the  application,  even  where  a  permit  might  have 
issued  when  the  application  was  originally  filed. 

In  rejecting  a  phosphate  prospecting  permit  appli- 
cation because  the  land  is  within  a  known  phosphate 
leasing  area,  and  thus  no  longer  subject  to  issuance 
of  a  permit,  BLM  may  rely  on  proof  of  the  existence  or 
workability  of  minerals  in  adjacent  lands  and  geologi- 
cal and  other  surrounding  external  conditions,  and  need 
not  engage  in  drilling  or  other  exploratory  work  on  the 
ground. 

In  rejecting  a  phosphate  prospecting  permit  appli- 
cation, BLM  may  properly  consider  a  recommendation  of 
the  Forest  Service  that  issuance  of  a  permit  would  not 
be  in  the  public  interest.   However,  ultimate  rejection 
must  be  supported  by  facts  of  record  and  a  reasoned 
explanation. 

"IiZ_beth_B._A_cher_et_al_,  82  IBLA  la  (July  5,  1981) 


The  filing  of  a  phosphate  prospecting  permit 
application  creates  no  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  provisions  of  the  Mineral  Leasing  Act. 
Rejection  is  required  even  if  the  application  was 
filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  phosphate  bed  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  of  the  land. 

£hr isti___F__Mu rer ,  75  IBLA  232  (Aug.  23,  1983) 


A  conveyance  for  public  lands  carries  with  it  an 
implied  affirmation  of  every  necessary  prerequisite. 
After  the  Secretary  of  the  Interior  has  decided  that 
any  particular  land  is  not  mineral  in  character  and  has 
approved  conveyance  thereof  on  that  basis,  the  transfer 
of  title  is  not  vitiated  by  the  subsequent  discovery  of 
minerals. 

George  Antunovich,  John  E.  Curran.  76  IBLA  301 
75ct.~I~,  1983)  "  90  I.D.  U6U 


LEASES 

The  grant  of  an  oil  and  gas  permit  under  the 
Mineral  Leasing  Act,  30  U.S.C.  *  181  (1976)  ,  prior  to 
the  location  of  a  mining  claim  in  1929  precludes,  as 
long  as  the  permit  is  in  force,  the  appropriation  of 
land  therein  included  under  the  mining  laws. 

United  States  v.  _r_e_t__i_b_e_et_al_,  52  IBLA  83 
(Jan.~~7~198~7 


The  filing  of  a  phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a  known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.   Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

___R__Si__lot_Co_ ,  58  IBLA  305  (Oct.  1U,  1981) 

J_iU!_I__ »_£her_e _____ ,  75  IBLA  128  (Aug.  15,  1983) 

~art__Scie_ces__I_c_,  80  IBLA  28  (Mar.  28,  198U) 


"Ill  Jilt- Li!!  DS — Continued 

LEASES — Continued 

The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a  mineral 
lease  on  National  Park  Service  lands. 

A  decision  to  reject  an  application  for  a  mineral 
lease  within  the  Lake  Mead  National  Recreation  Area 
will  be  sustained  in  the  absence  of  a  showing  that  the 
authorized  officer  acted  unreasonably  in  rejecting  the 
lease  for  reasons  relating  to  the  protection  of  envi- 
ronmental and  cultural  values. 

M war d_Seg^ersonx_Jri ,  67  IBLA  189  (Sept.  22,  1982) 


Bureau  of  Land  flanagement  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Whiskey town-Shasta-Trinity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CFR 
3566.2-2. 

£lli^_Britton,  74  IBLA  271  (July  25,  1983) 


«INE!AL._LAJj)S — Continued 

HINERAL  RESERVATION — Continued 

and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Dnder  43  CFR  3602.1  which  defines 
a  trespass,  the  ten  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  U3  U.S.C.  «  299  (1970). 

Under  the  Stock-Raising  Homestead  Act,  43  U.S.C. 
««  291-301  (1970),  there  is  no  equitable  basis  for  ex- 
cluding valuable  deposits  of  scoria  from  the  scope  of 
a  Federal  mineral  reservation  although  the  Government 
has  successfully  contended  in  other  cases  that  common 
or  surface  minerals  are  not  included  in  mineral  reser- 
vations to  the  United  States,  because  the  rules  of 
construction  of  private  conveyances  differ  from  those 
which  govern  Federal  grants,  and  because  30  U.S.C.  4  54 
(1976)  provides  compensation  for  damage  to  surface  own- 
ers' crops,  improvements  and  grazing  values. 

Scoria  which  is  valuable  for  surfacing  roads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stock-Raising  Homestead  Act,  43  U.S.C.  s  299 
(1970)  . 

Pacif ic_Power_6_Liaht_Co.,  45  IBLA  127  (Jan.  23,  1980) 


Bureau  of  Land  Banagement  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
whiskey town-Shasta-Trinity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CFR 
3566.2-2. 

An  application  to  acquire  mineral  rights  in 
public  lands  does  not  create  a  property  right  in  the 
applicant. 

Steve  D.  Hayberry.  Behrle  Jennings,  Bark  Jennings, 
82~IBLA  339  (Sept.  12,  1984) 


A  patent  issued  pursuant  to  the  Homestead  Act  of 
Hay  20,  1862,  43  U.S.C.  «  161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  1910 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 
1914  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reserving  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a  nonmineral  application  a  res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_E.._Williamson,  48  IBLA  329  (July  3,  1980) 


MINERAL  RESERVATION 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by  the  United  States  under  the  Stock- 
Raising  Homestead  Act,  43  U.S.C.  5  299  (1970),  must  be 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a  patent  issued  under  the 
Stock-Raising  Homestead  Act,  43  U.S.C.  $  299  (1970), 
the  interpretation  of  the  reservation  must  take  into 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  those  uses  which  the  Government  intended  to 
reserve. 

A  patent  of  land  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  «  291  (1970),  was  not  generally  intended 
to  give  the  grantee  the  right  to  use  the  land  for  min- 
eral development,  but  mineral  development  was  to  pro- 
ceed only  under  the  mineral  laws. 

The  mineral  reservation  in  a  patent  issued  under 
the  Stock-Raising  Homestead  Act,  43  U.S.C.  *  291 
(1970),  includes  mineral  substances  which  can  be  taken 
from  the  soil  and  which  have  a  separate  value,  includ- 
ing those  marketable  minerals  found  at  or  near  the  sur- 
face, and  which  have  no  rare  or  exceptional  character, 
regardless  of  whether  they  are  subject  to  disposition 
under  30  U.S.C.  4  601  (1976)  or  other  existing  statu- 
tory authority. 

Sec.  9  of  the  Stock-Raising  Homestead  Act, 
43  U.S.C.  «  299  (1970),  contemplates  that  the  Depart- 
nent  of  the  Interior  retains  continuing  jurisdiction 


Where  land  is  conveyed  pursuant  to  the  Stock 
Raising  Homestead  Act,  43  U.S.C.  «  299  (1976),  reserv- 
ing to  the  United  States  all  minerals  therein,  and 
thereafter  the  land  is  reconveyed  to  the  United  States, 
it  is  error  for  BLB  to  reject  an  offer  to  lease  for  oil 
and  gas  on  the  basis  that  the  United  States  does  not 
own  the  minerals  therein. 

A  decision  to  reject  a  noncompetitive  oil  and  gas 
lease  offer  on  the  grounds  that  the  United  States  does 
not  own  the  oil  and  gas  interest  will  be  vacated  where 
the  record  shows  that  the  subject  lands  were  patented 
by  the  State  of  Utah  after  passage  of  sees.  5575x  and 
5575x1,  Ch.  107,  Laws  of  Utah  (Bay  12,  1919),  requiring 
the  State  to  reserve  all  coal  and  minerals  in  lands 
thereafter  conveyed,  but  where  the  record  is  silent  as 
to  whether  an  application  to  purchase  had  been  approved 
by  the  State  of  Utah  prior  to  passage  of  sees.  5575x 
and  5575x1  on  Bay  12,  1919. 

£21!3l3S_Hi_Willson_e_t_ali,  52  IBLA  390  (Feb.  24,  1981) 


The  effect  of  a  notation  on  a  document  stating 
that  in  a  conveyance  to  the  State  of  Wyoming  "all 
petroleum"  was  reserved  to  the  United  States  is  over- 
come by  evidence  of  more  authoritative  records  estab- 
lishing that  petroleum  was  not  reserved,  and  that  such 
a  reservation  would  have  been  contrary  to  the  statute 
which  conditioned  the  conveyance  under  the  prevailing 
circumstances,  so  that  an  oil  and  gas  lease  offer  for 
the  purported  reserved  petroleum  was  properly  rejected. 

Chlli§s_Hi_ Whit  lock,  57  IBLA  252  (Aug.  28,  1981) 
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BINERAL_LABDS — Continued 

MINERAL  RBSERVATIOB — Continued 

Sec.  9  of  the  Stock-Raising  hoiestead  Act, 
43  D.S.C.  t    299  (1976),  contemplates  that  the  Depart- 
■ent  of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Dnder  43  CFR  9239.0-7  which 
defines  a  trespass,  the  ten  "public  lands"  includes 
mineral  deposits  reserved  under  the  Stock-Raising  Home- 
stead Act,  43  O.S.C.  «  299  (1976). 

The  mineral  reservation  in  a  patent  issued  under 
the  Stock-Raising  Homestead  Act,  43  O.S.C.  <,    291  (1976), 
includes  mineral  substances  which  can  be  taken  from  the 
soil  and  which  have  a  separate  value,  including  those 
marketable  minerals  found  at  or  near  the  surface,  and 
which  have  no  rare  or  exceptional  character,  regard- 
less of  whether  they  are  subject  to  disposition  under 
30  U.S.C.  ♦  601  (1976)  or  other  existing  statutory 
authority. 

Scoria  which  is  valuable  for  surfacing  roads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stock-Raising  Homestead  Act,  43  O.S.C.  t  299 
(1976).   However,  in  a  case  where  scoria  is  used  no 
differently  from  common  earth,  the  record  must  demon- 
strate that  the  deposit  of  scoria  has  commercial  value 
independent  of  such  use. 

TexacOj._Inc..  59  IBLA  155  (Oct.  26,  1981) 


BLM's  decision  to  dismiss  a  protest  by  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stock- 
Raising  Homestead  Act  against  the  sufficiency  of  the 
amount  of  a  bond,  put  up  by  the  claimant  of  mineral 
interests  in  these  lands  to  cover  damages  to  the  sur- 
face estate  from  the  claimant's  mining  and  exploration 
activities,  will  be  vacated  and  remanded  for  readjudica- 
tion,  where  the  record  is  devoid  of  facts  of  record  to 
support  this  decision. 

Soderberg_Rawhide_Ran.ch_Co_.,  63  IBLA  260  (Apr.  19,  1982) 


A  waiver  of  mineral  rights  pursuant  to  30  O.S.C. 
»4  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a  reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before. 
Shere  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 

Xincen t_Bar nard ,  66  IBLA  100  (Aug.  4,  1982) 


A  reservation  of  "all  minerals"  in  a  patent  of 
public  lands  pursuant  to  sec.  8  of  the  Taylor  Grazing 
Act  of  June  28,  1931,  as  amended,  43  O.S.C. A.  4  315g 
(repealed  1976) ,  reserves  to  the  Onited  States  geother- 
mal  resources  underlying  the  patented  lands.   The 
reserved  geothermal  resources  are  subject  to  leasing 
only  under  the  Geothermal  Steam  Act,  30  U.S.C.  ft  1001- 
1025  (1976)  . 

B§I>ewable_Ener2v.A_Inci,  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


BIBERAL  LAMPS — Continued 

MINERAL  RESERVATIOB — Continued 

The  removal  of  sand  and  gravel  for  commercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  amended.  43  O.S.C.  «  291  (1970), 
constitutes  a  trespass  since  such  sand  and  gravel  has 
been  reserved  under  the  Act. 

Browne-Tankersley  (Trust) ,  76  IBLA  48  (Sept.  19,  1983) 


A  decision  approving  a  bond  filed  by  a  locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a  showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

8obeil_l!i_l!ichael_et_uxi,  79  IBLA  255  (Bar.  5,  1984) 


BLB  has  the  jurisdiction  to  determine  whether  the 
terms  of  a  mineral  reservation  in  a  deed  to  the  Onited 
States  has  operated  to  vest  title  to  the  mineral  estate 
in  the  Onited  States  by  virtue  of  a  failure  to  comply 
with  an  annual  production  requirement  found  in  the 
reservation.   However,  where  the  record  indicates  that 
BLH  has  not  fully  considered  whether  production  within 
a  production  unit  which  includes  the  reserved  land 
serves  to  extend  the  reservation,  the  case  will  be 
remanded  to  ELB  for  consideration  of  that  question. 

£2lis_A._Slaaten_et_ali,  81  IBLA  282  (June  12,  1984) 


N0NJ1INERAL  ENTRIES 

A  patent  issued  pursuant  to  the  Homestead  Act  of 
Bay  20,  1862,  43  O.S.C.  t  161  (1976),  reserving  to  the 
Onited  States  all  coal  under  the  Act  of  June  22,  1910 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 
1914  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reserving  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a  nonmineral  application  a  res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_E._Hillia§son,  48  IBLA  329  (July  3,  1980) 


A  waiver  of  mineral  rights  pursuant  to  30  U.S.C. 
H   121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a  reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before, 
where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 

iilice nt_ Bar na r d ,    66    IBLA    100    (Aug.    4,    1982) 


Lands  are  known  to  be  valuable  for  mineral  when 
known  conditions  are  such  as  reasonably  to  engender  the 
belief  that  the  lands  contain  mineral  of  such  quality 
and  in  such  quantity  as  would  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

iiiil-USIII .  72  IBLA  13  (Apr.  4,  1983) 
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BINERAL  LANDS — Continued 


BINBBAL  If  PS — Continued 


KONBINERAL  ENTRIES — Continued 


PROSPECTING  PERNITS — Continued 


Bureau  of  Land  Management  properly  rejects  a 
desert  land  entry  as  to  land  within  a  material  site 
because  such  land  is  known  to  contain  ainerals  and 
mineral  lands  are  excluded  from  desert  land  entry. 


PROSPECTIHG  PERBITS 

A  hardrock  prospecting  perait  application  is  prop- 
erly rejected  where  the  deed  conveying  the  subject 
lands  to  the  United  States  expressly  excepts  therefro» 
all  minerals  and  rights  thereunder  outstanding  of  rec- 
ord in  third  parties. 

Exxon. Corp. ,  15  IBLA  260  (Feb.  t,  1980) 


There  is  no  authority  pursuant  to  which  a  pro  rata 
or  set-off  fornula  can  be  read  into  43  CFR  3503.3-1. 
Nor  do  the  regulations  require  BLH  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  of 
some  or  all  of  the  lands  included  in  a  hardrock  pros- 
pecting application,  which  Bay  or  aay  not  materialize. 
In  the  event  that  soae  or  all  of  the  lands  applied  for 
are  unavailable,  the  applicant's  reiedy  is  a  refund  of 
excess  rental  paid,  and  not  a  set-off  against 
deficiencies. 


BLB  properly  applied  the  regulations  set  forth 
in  13  CFR  Subparts  3520-21,  effective  Hay  7,  1976,  to 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

BLB  properly  excluded  from  an  applicant's  demon- 
strated reserves  of  trona  those  reserves  which  the 
applicant,  by  stipulation  in  the  prospecting  permit, 
had  agreed  would  not  be  subject  to  mining  or  recovery 
operations. 

An  exchange  application  tendered  pursuant  to 
43  CFR  Subpart  3526  is  properly  rejected  by  BLB  where 
a  preference  right  lease  applicant  has  not  demonstrated 
to  the  Secretary  that  he  has  a  preference  right  to  a 
lease. 

A  hearing  is  properly  ordered  pursuant  to  43  CFR 
3521.1-1  (j)  where  a  preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a  lease.   At  the  hearing,  the  permittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  Bust  show  by  a  preponderance  of  the  evidence 
that  he  has  discovered  a  valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John_S.._WoldJ  Eugene  7A  Simons,  18  IBLA  106  (Bay  30, 
1980) 


Failure  to  remit  the  "full  amount"  of  the  first 
year's  rental  as  defined  at  43  CFR  3503. 3-1  (a),  aeans 
failure  to  remit  either  a  $20  minimum  rental  for  80  or 
fewer  acres,  or  the  aaount  coaputed  for  the  total  acre- 
age if  known,  or  the  total  acreage  coaputed  on  the 
basis  of  40  acres  for  each  smallest  subdivision  of  the 
acreage  involved  in  the  application.   An  application 
which  is  not  accompanied  by  the  full  amount  of  advance 
rental  is  properly  rejected. 

The  regulation  pertaining  to  attorneys-in- 
fact,  as  it  relates  to  corporate  applicants,  43  CFR 
3502.6-1 (a)  (3),  calls  for  evidence  that  the  individual 
who  signs  an  application  is  also  empowered  to  execute 
the  instrument  and  bind  the  corporation.   Where  an 
existing  file  of  corporate  qualifications  sets  forth 
the  names  of  individuals  or  corporate  officers  autho- 
rized to  act  for  the  corporation  in  mineral  applica- 
tions and  leases,  and  the  terms  of  such  authority,  the 
requirements  of  43  CFR  3502.6  are  fully  satisfied  by 
reference  to  such  file.   43  CFR  3502.7-2. 


Where  a  prospecting  permit  applicant  is  required 
to  furnish  evidence  of  its  qualifications  to  hold  the 
permit,  proper  reference  to  its  corporate  qualifica- 
tions statement  on  file  in  any  Bureau  of  Land  Banage- 
aent  office  fully  satisfies  the  requirements  of  43  CFR 
3502.1-3. 

Where,  under  43  CFR  3502.7,  evidence  of  qualifi- 
cations to  hold  a  prospecting  perait  must  be  submitted 
simultaneously  with  other  application  materials  and 
such  evidence  is  not  submitted  with  the  application, 
the  application  is  deficient,  the  filing  is  ineffec- 
tive, and  no  priority  attaches.   However,  where  an 
applicant  submits  the  missing  evidence  before  rejec- 
tion occurs  or  becomes  final,  43  CFR  3502.7  is  sat- 
isfied, an  effective  filing  occurs,  and  priority 
attaches  on  the  date  of  the  cure. 

Leon  F.  Scully.  Jr.,  Eileen  Scully.  50  IBLA  19 
(SeFt.  9,  1980) 


Regarding  curable  defects  in  a  hardrock  prospect- 
ing perait  application,  U3  CFR  3511. 2-4  (b) ,  priority 
exists  as  of  the  date  of  cure.   Compliance  with  that 
regulation  establishes  priority  for  those  lands  not  in- 
cluded in  junior  acceptable  applications  or  otherwise 
unavailable  for  hardrock  prospecting. 

Duval_Cor£ii  Amax_Explorationi_Inci,  45  IBLA  355 
(FebT  7,  1980) 


where  on  appeal  an  application  for  a  hardrock  pros- 
pecting permit  for  acquired  lands  in  a  national  forest 
has  been  amended  as  to  the  lands  and  minerals  concerned, 
the  application  may  be  reaanded  to  Bureau  of  Land  Banage- 
ment  for  review  and  referral  to  the  Forest  Service  for 
metes  and  bounds  description  of  any  additional  areas 
recommended  for  exclusion. 

Evelyn  Evrard.  50  IBLA  377  (Oct.  21,  1980) 


A  hardrock  prospecting  permit  erroneously  issued 
for  lands  already  subject  to  such  a  permit  must  be  can- 
celed to  the  extent  of  conflict. 

Reliance  on  incomplete  records  maintained  by 
Federal  land  offices  cannot  confer  upon  a  hardrock 
prospecting  permittee  any  rights  in  derogation  of  a 
prior  permittee. 

i§ARCOx_Inci,  47  IBLA  14  (Apr.  11,  1980) 


Lands  acquired  by  the  Forest  Service  pursuant  to 
the  General  Exchange  Act  of  1922  and  the  Federal  Land 
Policy  and  Banagement  Act  of  1976  have  the  status  of 
public  lands  and  are  not  subject  to  uranium  prospect- 
ing permits  under  the  Bineral  Leasing  Act  for  Acquired 
Lands,  but  such  lands  are  subject  to  location  and  entry 
under  the  general  mining  law  and  to  leasing  under  the 
Bineral  Leasing  Act  of  1920. 

W.yoBina_Fuel_Co.  ,  52  IBLA  302  (Feb.  10,  19al) 
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3i5ER»L_L*!!.DS — Continued 

PROSPECTING  PERHITS--Continued 

An  applicant  for  a  prospecting  permit  on  acquired 
forest  lands  lust  execute  any  special  stipulations 
required  by  the  Department  of  Agriculture  as  a  condi- 
tion precedent  to  the  issuance  of  the  permit,  or  suffer 
rejection  of  the  offer. 

John  W._Jewell,  53  IBLA  179  (Bar.  16,  1981) 


BIHERAL  LAHDS — Continued 


PROSPECTING  PERMITS--Continued 


"Extension."   An  extension  of  a  prospecting  permit 
is  a  prolongation  of  the  term  of  the  previous  interest. 
Accordingly,  it  commences  as  of  the  expiration  date  of 
the  primary  term  of  the  permit. 

Asarco.  Inc..  70  IBLA  91  (Jan.  11,  1983) 


The  Secretary  of  the  Interior  has  no  authority  to 
approve  a  hardrock  mineral  prospecting  permit  applica- 
tion for  lands  in  the  Nantahala  National  Forest  which 
were  originally  acquired  by  the  Tennessee  Valley 
Authority  and  later  transferred  to  the  jurisdiction 
of  the  Forest  Service,  Department  of  Agriculture,  by 
interagency  agreement. 

J osep.h_Ei_Wor t h i ng.t on ,  54  IBLA  162  (Apr.  21,  1981) 


Where,  pursuant  to  43  CFR  Part  3510,  BLM  grants  a 
2-year  permit  for  hardrock  mineral  prospecting  on  cer- 
tain acquired  national  forest  lands  with  the  concur- 
rence of  the  Forest  Service  and  Geological  Survey,  and 
thereafter  fails  to  approve  the  permittee's  operating 
plan  during  the  term  of  the  permit  and  a  2-year  exten- 
sion, the  permit  will  be  considered  to  have  been 
suspended  during  that  period  and  the  permittee  granted 
a  2-year  term  for  prospecting  with  the  right  to  apply 
for  an  extension  as  provided  by  the  regulations. 


i§E2I_Pedersen,  56  IBLA  8b  (July  15,  1981) 


88  I.D.  646 


The  filing  of  a  phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a  known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.   Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

Ji_5i._Si mp_lo t_Co.  ,  58  IBLA  305  (Oct.  14,  1981) 

J°lj£_Di_ Ar cher_e t_a  1 .  ,  75  IBLA  128  (Aug.  15,  1983) 

Ear t h_Scien ces^. I nc. ,  80  IBLA  28  (Mar.  28,  1984) 


BLH  may  not  properly  require  an  applicant  for  a 
hardrock  prospecting  permit  to  execute  a  stipulation 
that  a  lease  will  be  issued  only  upon  a  showing  of  a 
valuable  mineral  deposit,  as  a  condition  precedent  to 
issuance  of  the  permit,  where  the  Secretary  has 
declared  that  such  a  standard  is  not  applicable  to 
prospecting  permits  issued  pursuant  to  sec.  402  of 
Reorganization  Plan  No.  3,  60  Stat.  1099. 

*5ai_l2£l2Eationi_Inci,  58  IBLA  312  (Oct.  16,  1981) 


Where  there  is  no  regulatory  requirement  that 
issuance  of  an  application  for  a  phosphate  prospecting 
permit  is  contingent  upon  the  filing  of  an  exploration 
plan,  a  BLH  decision  rejecting  an  application  for  a 
permit  because  no  exploration  plan  was  first  filed  will 
be  reversed. 

SSoSgsources^nc.;.,  67  IBLA  297  (Sept.  29,  1982) 


Where,  pursuant  to  43  CFR  Part  3510,  BLH  grants 
2-year  extensions  to  hardrock  mineral  prospecting 
permits  on  certain  acquired  lands  within  a  national 
forest,  tut  delays  approval  of  the  extensions  until 
from  9  to  19  months  have  elapsed  after  the  expiration 
of  the  original  permits,  and  then  dates  the  extensions 
from  the  terminal  date  of  the  original  permits,  the 
permits  will  be  deemed  to  have  been  suspended  during 
the  period  between  the  expiration  date  of  the  original 
permits  and  the  granting  of  the  extensions,  so  that  the 
permittee  may  have  a  full  2-year  term  for  prospecting. 

*SAR£Ox_Inci,  72  IBLA  110  (Apr.  14,  1983) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Under  43  CFR  3501.1-6,  the  Bureau  of  Land  Manage- 
ment must  reject  applications  for  prospecting  permits 
that  are  filed  for  lands  not  available  for  prospecting. 

j£2in_£i_BilJx_JEir    73    IBL*    210     Cay    27»    1983) 


Where,  pursuant  to  43  CFR  3510,  BLM  grants  a 
2-year  extension  to  a  hardrock  mineral  prospecting 
permit,  but  delays  approval  of  the  extension  for 
15  months  after  the  expiration  of  the  original  permit 
and  then  dates  the  extension  from  the  terminal  date  of 
the  original  permit,  the  permit  will  be  deemed  to  have 
been  suspended  during  the  period  between  the  expiration 
date  of  the  original  permit  and  the  granting  of  the 
extension,  so  that  the  permittee  may  have  a  full  2-year 
term  for  prospecting. 

U0Px_Inc.,  74  IBLA  54  (June  29,  1983) 


Where  a  regulation  authorizes  BLM's  request  for 
certain  information  regarding  a  competitive  phosphate 
lease  application  and  a  notice  to  the  applicant  states 
that  failure  to  file  such  information  within  60  days 
will  subject  the  application  to  rejection,  BLM  may 
reject  the  application  at  the  conclusion  of  the  60-day 
term  in  the  absence  of  a  filing  extension. 

Geo Resou r ces±_lnc^ ,    74  IBLA  236  (July  19,  1983) 


Bureau  of  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Whiskey  to wn-Shasta-Tr inity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CFR 
3566.2-2. 


Pavid_Britton,  74  IBLA  271  (July  25,  1983) 


MINERAL  LANDS—Continued 


PROSPECTING  PERMITS — Continued 


Where,  pursuant  to  U3  CFR  Part  3510,  BLM  grants  a 
2-year  extension  to  a  hardrock  mineral  prospecting 
permit  on  certain  acquired  lands  within  a  national 
forest,  but  delays  approval  of  the  extension  until 
17  months  have  elapsed  after  the  expiration  of  the 
original  permit,  and  then  dates  the  extension  from  the 
terminal  date  of  the  original  permit,  the  permit  will 
be  deemed  to  have  been  suspended  during  the  period 
between  the  expiration  date  of  the  original  permit  and 
the  granting  of  the  extension,  so  that  the  permittee 
may  have  a  full  2-year  term  for  prospecting. 

_?_E*zl1ah°ain;l_C__.  7U  IBLA  355  (July  28,  1983) 


The  Department  of  the  Interior  has  no  authority  to 
issue  permits  or  leases  for  the  exploration  or  mining 
of  hard  rock  minerals  in  land  acquired  by  and  held 
under  the  jurisdiction  of  the  Department  of  the  Army. 

SS°£aS_Si_Crawford,  75  IBLA  290  (Aug.  26,  1983) 


BLM  may  properly  reject  a  hardrock  prospecting 
permit  application  where  the  land  description  by  legal 
subdivision  is  inaccurate  (as  well  as  ambiguous)  in 
that  the  applicant  refers  to  the  NW  1/2  SE  1/U  SE  1/U 
and  the  SE  1/2  SE  1/U  and  the  land  has  been  surveyed 
under  the  rectangular  system  of  public  land  surveys  and 
the  description  can  be  conformed  thereto,  as  provided 
by  U3  CFS  3501.  2-U  (a)  . 

_?.ark__ahonin__Co_,  76  IBLA  29U  (Oct.  18,  1983) 


An  application  for  a  hardrock  prospecting  permit 
is  properly  rejected  where  the  lands  described  therein 
do  not  exist.   Applicant  bears  the  responsibility  of 
furnishing  a  proper  land  description  and  BLM  is  without 
authority  to  speculate  on  applicant's  intention  or  to 
alter  a  land  description. 

A  new  application  for  prospecting  permit  filed 
pursuant  to  U3  CFR  3511. 2-U  within  30  days  of  rejection 
of  an  earlier  application  for  a  curable  defect  obtains 
priority  as  of  the  date  of  filing  of  the  new  applica- 
tion. 

Johfi-Si-Snedegar,  79  IBLA  201  (Feb.  28,  19814) 


Where  a  prospecting  permit  application  is  sub- 
mitted in  less  than  the  required  number  of  approved 
forms,  a  curable  defect  exists,  which  under  provision 
of  <*3  CFR  3511.  2-U  (b)  if  cured  within  30  days,  entitles 
the  application  to  priority  as  of  the  date  of  the  cura- 
tive filing. 

Wi._J.i_ Jewel  1 ,  80  IBLA  322  (May  7,  198U) 


Extension  of  a  prospecting  permit  may  be  properly 
denied  where  application  is  not  timely  filed  and  no 
showings  are  made,  as  required  by  U3  CFR  3511.3-2,  as 
to  the  reasons  why  additional  time  is  needed  to  com- 
plete prospecting  work. 

II!y.§E!lSSS__inin__Co_,  81  IBLA  78  (Hay  23,  198U) 


BIfiI£*i_i*J!£S — Continued 

PROSPECTING  PERMITS— Continued 

An  application  for  a  prospecting  permit  for 
reserved  minerals  in  former  public  domain  the  surface 
of  which  is  patented  to  the  State  of  California,  is  not 
properly  rejected  pursuant  to  U3  CFR  Subpart  356U  where 
it  appears  the  application  was  not  provided  to  the 
surface  manager  for  comment  prior  to  adjudication  as 
required  by  U3  CFR  356U.U. 

l_££2-_l_l£_t__L__J___.<  82  IBLA  179  (Aug.  9,  19BU) 


Bureau  of  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Whiskey town-Shasta-Trinity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  U3  CFR 
3566.2-2. 

An  application  to  acquire  mineral  rights  in 
public  lands  does  not  create  a  property  right  in  the 
applicant . 

Steve  D.  Hayberry,  Hehrle  Jennings,  _ark_ __________ 

82~IBLA  339  "(Sept.  12,  198U) 


An  application  for  a  prospecting  permit  for 
reserved  minerals  in  former  public  domain,  the  surface 
of  which  is  patented  to  the  State  of  California,  is 
properly  rejected  pursuant  to  13  CFR  3561. U  where  the 
State  objects  to  approval  of  this  application  for 
reasons  determined  by  the  authorized  officer  to  be 
satisfactory. 

2.__B  u  _________ .  83  IBLA  33U  (Nov.  5,  198U) 


___________________ 

(S___a_so  Eureau  of  Land  Management,  Coal  Leases  6 

Permits,  Geothermal  Leases,  Oil  6  Gas  Leases,  Phosphate 
Leases  E  Permits,  Potassium  Leases  S  Permits,  Sodium 
Leases  6  Permits—if  included  in  this  Index.) 

GENERALLY 

A  natural  brine  containing  water  and  ions  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  te  considered  a  valuable  deposit  of  a  sodium  com- 
pound within  the  meaning  of  30  U.S.C.  «  262  (1976)  if 
either  of  two  contingencies  occur.   First,  sodium  must 
be  present  in  sufficient  quantity  as  to  be  commercially 
valuable.   Second,  sodium  must  be  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a  find- 
ing of  the  existence  of  a  sodium-calcium-chloride 
brine,  but  did  not  support  a  finding  that  such  brine 
was  "known  to  be  valuable"  for  a  Leasing  Act  mineral. 

The  existence  of  a  "related  product"  within  the 
meaning  of  30  O.S.C.  *  262  (1976)  presumes  the  exis- 
tence of  a  valuable  sodium  compound  deposit. 

United  States  v.  Levon  Bardsley  (Trustee) .  Marlene  M. 

Bardsley.  Individually  and  as  Administratrix  of  the 

Estate  of  Donald  H.  Eardsley [Deceased!,  15  IBLA  367 

(Feb.  77"l980) 
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BLH  properly  applied  the  regulations  set  forth  Land  Policy  and  Management  Act  of  1976,  43  U.S.c. 

in  43  CFR  Subparts  3520-21,  effective  Hay  7,  1976,  to         4*  1761-1771  (1976). 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations.  Right-of-Way  Requirements  for  Gathering  Lines  and 

Other  Production  Facilities  Located  Within  Cil  and 
BLM  properly  excluded  from  an  applicant's  demon-         Gas  Leaseholds,  M-36921  (June  19,  1980)      87  I.E.  291 
strated  reserves  of  trona  those  reserves  which  the 
applicant,  by  stipulation  in  the  prospecting  permit, 
had  agreed  would  not  be  subject  to  mining  or  recovery 
operations.  Failure  to  maintain  a  claim  by  doing  assessment 

work  each  year  may  constitute  evidence  of  abandonment. 
An  exchange  application  tendered  pursuant  to  Independently,  a  failure  to  substantially  comply  with 

43  CFR  Subpart  3526  is  properly  rejected  by  BLM  where         the  requirement  that  annual  assessment  work  be  per- 
a  preference  right  lease  applicant  has  not  demonstrated       formed,  30  U.S.C.  4  28  (1976),  requires  a  finding  that 
to  the  Secretary  that  he  has  a  preference  right  to  a  the  claim  has  not  been  "maintained"  within  the  meaning 

lease.  of  sec.  37  of  the  Mineral  Leasing  Act,  30  U.S.C.  4  193 

(1976),  and  may  result  in  a  forfeiture  of  the  claim. 
A  hearing  is  properly  ordered  pursuant  to  43  CFR         Hickel  v.  T_e_Oil_S_a_e_Cor__,  400  U.S.  4b  (197C). 
3521.1-1  (j)  where  a  preference  right  lease  application 

for  trona  is  rejected  and  the  applicant  has  alleged  in        United  States  v^Catlin  Bohme  et  al,.  United  States.v, 
his  application  facts  sufficient  to  show  that  he  is  en-       Exxon  Corp.  et  al..  United  States  v.  Aidahelle  Erown 
titled  to  a  lease.   At  the  hearing,  the  permittee  shall       _t_al.,  48  IELA  267  (June  30,  1980)  87  I.E.  248 

have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  must  show  by  a  preponderance  of  the  evidence 
that  he  has  discovered  a  valuable  deposit  of  trona  and 

that  the  land  is  chiefly  valuable  therefor.  In  the  context  of  a  readjustment  of  the  terms  of  a 

coal  lease  under  the  Mineral  Leasing  Act,  the  Bureau  of 
John_Si_Woldx_Eu3,ene_Vi_Simons,  48  IBLA  106  (May  30,  Land  Management  erred  in  rejecting  a  lessee's  attempts 

1980)  to  negotiate  the  new  proposed  terms  of  a  lease  ripe  for 

readjustment  under  the  provisions  of  the  Act  solely  on 
the  ground  that  the  lessee's  objections  to  the  proposed 
terms  were  received  3  days  after  the  regulatory  deadline. 
Sec.  28  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  4  185  (1976),  is  not  applicable  to  on-lease         Uni ted_States_Steel_Cor£i,  50  IBLA  252  (Sept.  30,  1980) 
oil  and  gas  production  facilities  which  are  included  in 
a  surface  use  and  operations  plan,  and  which  are  autho- 
rized by  the  approval  of  an  application  to  conduct 
leasehold  operations  or  construction  activities.  The  grant  of  an  oil  and  gas  permit  under  the 

Mineral  Leasing  Act,  30  U.S.C.  4  181  (1976),  prior  to 
Sec.  29  of  the  Mineral  Leasing  Act  of  1920,  the  location  of  a  mining  claim  in  1929  precludes,  as 

30  U.S.C.  4  186  (1976),  has  consistently  been  inter-  long  as  the  permit  is  in  force,  the  appropriation  of 

preted  as  not  providing  authority  separate  from  sec.  land  therein  included  under  the  mining  laws. 

28  of  the  Mineral  Leasing  Act,  30  U.S.C.  4  185  (1976), 

for  oil  and  gas  pipeline  rights-of-way.   Instead,  it  United  States  v.  Ernest  Higbee  et  al..  52  IELA  83 

reserves  to  the  United  States  the  right  to  allow  other        (Jan.  9,  1981) 
rights-of-way  or  to  lease  other  minerals  on  Federal 
land  already  leased  for  the  extraction  of  one  mineral, 
and  allows  the  reservation  of  the  right  to  dispose  of 

the  surface  of  land  leased  for  mineral  extraction  The  filing  of  a  phosphate  prospecting  permit  appli- 

"insofar  as  said  surface  is  not  necessary  to  the  use         cation  creates  no  vested  rights  in  the  applicant  and  the 
of  the  lessee  in  extracting  and  removing  deposits  application  must  be  rejected  if  the  land  described 

thereon."  therein  Is  determined  by  Geological  Survey  to  be  within 

a  known  phosphate  leasing  area  and  to  be  subject  to  the 
The  Secretary  has  broad  power  to  regulate  all  competitive  leasing  provisions  of  the  Mineral  Leasing 

on-lease  activities  by  oil  and  gas  lessees  and  operators      Act.   Rejection  is  required  even  if  the  application 
pursaant  to  the  conditions  contained  in  oil  and  gas  leases    was  filed  prior  to  the  ascertainment  of  the  extent  or 
and  his  general  regulatory  authority  under  the  Mineral        workability  of  the  underlying  phosphate  bed,  which  find- 
Leasing  Act.   The  procedures  for  regulating  activities  on     ing  requires  competitive  leasing  of  the  land, 
oil  and  gas  leases,  established  under  Secretarial  Order 

2948  and  the  BLM-USGS  Cooperative  Procedures  Agreement        ____ -._S.imEi2.t_Co..,  58  IBLA  305  (Oct.  14,  1981) 
implementing  that  order,  reserve  to  the  Department  the 

authority  to  protect  the  United  States  legal  interests  in     _o_n_____rcher_et_al_,  75  ibla  128  (Aug.  15,  1983) 
the  property.   The  Secretary  has  broad  discretion  either 

to  continue  this  procedure,  or  to  substitute  any  other        __rt__Scie_ces__Inc_,  80  IBLA  28  (Mar.  28,  1984) 
delegation  of  his  authority  and  any  other  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
All  facilities  related  to  an  oil  and  gas  lease  P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 

which  are  located  on  Federal  land  outside  the  lease.  Act  of  1920,  sec.  17(b),  30  U.S.C.  4  226(b)  (1976),  to 

regardless  of  their  nature,  may  be  constructed  only  require  competitive  bidding  in  the  leasing  of  lands 

after  appropriate  rights-of-way  have  been  granted.  within  special  tar  sand  areas,  and  appellant's  simul- 

Similarly,  on-lease  oil  and  gas  transportation  facil-         taneous  oil  and  gas  lease  application,  being  nonccmpet- 
ities  and  on-lease  commercial  facilities  require  itive,  must  be  rejected  for  a  parcel  within  a  special 

rights-of-way.   Depending  on  the  nature  of  the  facil-         tar  sand  area, 
ity,  the  right-of-way  would  be  granted  pursuant  to 

either  sec.  28  of  the  Mineral  Leasing  Act  of  1920,  An  applicant  for  a  Federal  oil  and  gas  lease  has 

30  U.S.C.  4  185  (1976),  or  Title  v  of  the  Federal  no  rights  in  the  land  or  its  minerals  until  the  lease 

is  issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  first- 
drawn  simultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
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a  special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Mineral 
Leasing  Act  of  1920,  as  amended  by  the  Combined  Hydro- 
carbon Leasing  Act  of  19al. 

Daniel  A.  Engelhardt  (On  Reconsideration) ,  62  IBLA  93 
(Feb.  26,  1982)  "  89  I.D.  82 


Where  a  coal  lease  issued  under  the  provisions 
of  sec.  7  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
t    207  (1976),  provides  that  the  lessor  say  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  20-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  time. 

K_iser_St__l_Cor___et_al. ,  63  IBLA  363  (Apr.  29,  1982) 

£ianklin_Real_Estate_Coi,  71  IBLA  13  (Feb.  10,  1983) 


Northern  Minerals  Co..  Northern  Coal  Co. 
(Mar.  7,  1983) 


71  IBLA  129 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  laDds 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLB  can  properly  reject  a  noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981. 

•25 ■§§_ M___Ch  ud no  w  ,  63  IBLA  369  (Apr.  30,  1982) 


Where  coal  leases  issued  under  the  provisions  of 
sec.  7  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
«  207  (1976) ,  provide  that  the  Onited  States  may  read- 
just their  terms  and  conditions  at  the  end  of  20  years, 
a  decision  by  BLM  to  include  additional  requirements 
will  be  affirmed  where  each  of  the  readjusted  provi- 
sions objected  to  by  the  lessee  is  mandated  by  statute 
and/or  regulation. 

ion§_Star_Steel_Co_,  65  IBLA  1«7  (June  29,  1982) 

L°.n§_Star_Stee__Co_,  71  IBLA  92  (Feb.  2«,  1983) 


Where  a  coal  lease  issued  under  the  provisions 
of  sec.  7  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
i    207  (1976),  provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  30-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  date. 

_unoco__n_r____evelo_men_  Co_,  65  IBLA  323  (July  15, 
19827"" 
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Because  sec.  U  of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  U.S.C.  i    201(b)  (1976), 
repealed  the  Secretary's  authority  to  issue  a  coal 
prospecting  permit  on  Federal  lands,  a  coal  prospecting 
permit  application  filed  Oct.  18,  1979,  is  properly 
rejected.   30  U.S.C.  «  201(b)   (1976)  and  Hi    CFR  3«10 
provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

Ronald  K._Bar r___3r____aul_JBrownx_Sr_,  65  IBLA  359 
(July  20,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  nonccmpet i t i ve  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompeti tively  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.   Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larr__E__Clar_,  66  IBLA  23  (July  23,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(t),  30  U.S.C.  $  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompeti tively  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheim  Petroleum  Co..  67  IBLA  38  (Sept.  8,  1982) 
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The  bolder  of  an  oil  shale  placer  aining  claim  is 
required  to  perform  $100  of  annual  assessment  work  each 
year  for  the  benefit  of  such  claim.   Where  there  has 
not  been  "substantial  compliance"  with  this  requirement, 
such  claim  is  forfeited  to  the  United  States.   Resump- 
tion of  work  following  a  substantial  breach  of  compli- 
ance does  not  bar  the  Government  from  asserting  a 
forfeiture. 


United  States  v.  Weber  Oil  Co.  et  al. 
(Oct.  2l7  JL982) 


68  IBLA  37 
89  I.D. 


538 
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GENERALLY — Continued 

continuance  of  the  lease,  notice  to  the  lessee  of  read- 
justment in  the  royalties  and  other  terms  and  condi- 
tions must  te  made  when  the  20-year  period  expires  and 
not  at  some  later  time. 

ISlSrn§ii°H§i_5ii!Sr3ls_^_£llSaical_£2rEi<    69    IBLA    11U 
(8ov7~30,    1982) 

M2I3£da_ Ji£i2£5 t ionx_I nc^ ,  69  IBLA  317  (Dec.  27,  1982) 

Nara.nd.a_Ej(£lorationx_Inc.,  71  IBLA  9  (Feb.  10,  1983) 


The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 
$  209  (1976)  it  needed. 

A  decision  proposing  a  provision  in  a  readjustment 
coal  lease  for  suspension  of  continued  operations  upon 
the  payment  of  advance  royalty  will  not  be  reversed 
merely  because  it  makes  the  terms  and  conditions  of  the 
payments  the  subject  of  a  future  agreement. 

The  Bureau  of  Land  Management  may  properly  include 
provisions  requiring  submission  of  new  mining  and 
exploration  plans  in  a  readjusted  coal  lease  even 
though  a  mining  plan  has  teen  approved,  since  new  or 
revised  plans  may  be  needed  for  other  mineable  coalbeds 
or  because  rock  conditions  may  require  mining  changes. 

A  provision  in  a  readjusted  coal  lease  requiring 
the  lessee  to  conduct  operations  so  as  to  avoid  damage 
"to  non-Federal  lands  in  the  vicinity  of  the  leased 
lands,"  and  "where  practicable,  to  repair"  such  damage 
as  does  occur,  subject  to  the  approval  of  the  lessor, 
is  improper,  unenforceable,  and  void. 

It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a  survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval  of  a  mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  even  though  it 
contains  no  express  provision  for  notification  to  the 
lessee,  since  any  authorized  use  would  be  subject  to 
the  lease. 

Under  30  U.S.C.  «  187  (Supp.  II,  1978),  a  coal 
lease  must  include  a  provision  requiring  twice-monthly 
payment  of  wages  in  the  absence  of  a  showing  that  com- 
pliance with  the  provision  would  place  the  lessee  in 
violation  of  state  law. 

A  readjusted  coal  lease  may  properly  require  that 
buildings  and  surface  structures  be  painted  in  a  color 
which  conforms  or  blends  with  the  natural  color  of  the 
surrounding  area  in  order  to  mitigate  negative  visual 
impacts  in  a  nearby  recreation  area  where  the  lessee 
fails  to  establish  that  compliance  with  the  requirement 
is  not  infeasible. 

fiIi£khawk_Coal_Co.,  68  IBLA  96  (Oct.  26,  1982) 


Where  a  potassium  lease  issued  under  the  provi- 
sions of  sec.  3  of  the  Act  of  Feb.  7,  1927,  as  amended, 
30  O.S.C.  «  283  (1976),  provides  that  the  Secretary  may 
readjust  and  fix  the  royalties  payable  thereunder,  and 
other  terms  and  conditions,  at  the  end  of  20  years  from 
the  date  of  issuance  of  the  lease  and  thereafter  at 
the  end  of  each  succeeding  20-year  period  during  the 


The  position  that  only  companies  actually  operat- 
ing common  carrier  railroads  and  their  "alter  egos"  are 
prohibited  from  holding  federal  coal  leases  by  sec.  2(c) 
of  the  Mineral  Lands  Leasing  Act  and  the  position 
that  affiliates  of  such  companies  are  also  prohibited 
are  both  reasonable,  judicially  defensible  construc- 
tions of  an  ambiguous  provision  of  law.   The  legisla- 
tive history  of  sec.  2(c)  fails  to  answer  clearly  the 
question  whether  affiliates  of  railroad  companies  are 
included  in  or  excluded  from  the  coverage  of  sec.  2(c). 

When  the  Secretary  changes  his  construction  of  an 
ambiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Af f iliates.S  Coal  Leasing,  M-3691S  (tec.  6, 
1982f  "  89  I.D.  610 


Where  notice  of  intent  to  readjust  a  coal  lease  is 
given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  BLM  may 
subsequently  provide  the  specific  terms  or  conditions 
for  readjustment. 

Coal  leases  issued  prior  to  Aug.  H ,  1976,  the  date 

of  enactment  of  the  Federal  Coal  Leasing  Amendments  Act 

of  1976,  are  at  the  time  of  readjustment  subject  to  the 

requirements  of  that  Act  and  regulations  promulgated 
pursuant  to  that  Act. 

Where  coal  leases  issued  under  the  provisions  of 
sec.  7  of  the  Mineral  Leasing  Act  of  1920,  as  amended, 
30  U.S.C.  %    207  (1976),  provide  that  the  United~S tates 
■ay  readjust  their  terms  and  conditions  at  the  end  of 
20  years,  a  decision  by  BLM  to  include  additional 
requirements  will  be  affirmed  where  the  readjusted 
provisions  objected  to  by  the  lessee  are  mandated  by 
statute  and/or  regulation  or  where  such  provisions  are 
in  accordance  with  the  proper  administration  of  the 
lands. 

£°§stal_States_Energj;_Coi,    70    IBLA    386     (Feb.    9,    1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  *  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.   BLM  must  reject  a  simultaneous,  non- 
competitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
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special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

F  .._£_.  _M  inkier,  71  IBLA  328  (Har.  23,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  4  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 
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CAF_Coir  73  IBLA  203  (May  27,  1983) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affirmed  where  the 
readjusted  provisions  appealed  by  the  lessee  are  man- 
dated by  statute  or  regulation,  or  where  such  provi- 
sions are  in  accordance  with  proper  administration  of 
the  lands. 

Where  notice  of  intent  to  readjust  a  coal  lease  is 
given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements  for  readjustment,  and  BLM  may 
subsequently  provide  the  specific  terms  or  conditions 
for  readjustment. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  O.S.C.  $«  201-209  (1976),  governs  the  terms  and 
conditions  that  the  Department  may  impose  upon 
readjustment  of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  in  a  readjusted  coal  lease 
a  provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a  survey  and  inventory  of  archaeological  and 
paleontological  values  prior  to  approval  of  a  mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee. 

Under  43  CFR  3451.2,  readjustment  of  a  coal  lease 
becomes  effective  60  days  after  the  lessee  is  notified 
of  the  readjusted  terms,  except  where  the  authorized 
officer  has  required  the  lessee  to  furnish  information 
specified  in  43  CFR  3422.3-4  for  review  by  the  Attorney 
General.   While  compliance  may  be  postponed  pending 
review  of  a  lessee's  objections,  liability  for 
increased  rental  or  royalty  accrues  from  60  days  after 
initial  notification  of  the  readjusted  terms. 

Gulf_Oil_Cor£ii_Pittsburg._&_Midwai_Coal_Hining_Coi  , 
73  IBLA  328  (June  8,  1983) 


MINERAL  LEASING  ACT — Continued 

GENERALLY — Continued 

Where,  on  appeal^  the  fair  market  valuation  of  an 
area  involved  in  a  competitive  phosphate  lease  offer  is 
challenged  in  general  terns,  but  no  specific  evidence  of 
error  is  presented,  and  the  record  supports  the  evalua- 
tion, that  evaluation  will  not  be  disturbed. 

J°^H_£i_ Archer,  74  IBLA  323  (July  28,  1983) 


Coal  lease  issued  prior  to  the  enactment  of  the 
Federal  Coal  Leasing  Amendments  Act  is  at  the  time  of 
readjustment  subject  to  the  requirements  of  that  Act 
and  regulations  promulgated  pursuant  to  that  Act.   A 
decision  by  BLM  to  readjust  coal  leases  to  include 
requirements  mandated  by  statute  and  regulation  will  be 
affirmed. 

Where  the  Bureau  of  Land  Management  has  provided 
the  lessee  with  a  notice  of  intent  to  readjust  a  coal 
lease  and  specific  terms  and  conditions  of  the  read- 
justed lease,  and  has  established  that  the  effective 
date  of  those  readjustments  shall  be  the  twentieth 
anniversary  date  of  the  lease,  postponing  administra- 
tion of  those  terms  and  conditions  pending  review  of 
the  lessee's  protest  is  not  inconsistent  with  require- 
ments for  readjustment  or  untimely  application  of  the 
terms  and  conditions  by  BLM. 

f_HC_Corp..,  74  IBLA  389  (July  29,  1983) 


A  sodium  prospecting  permittee  who  applies  for  a 
preference  right  sodium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a  valuable  deposit  of 
sodium  and  that  the  land  is  chiefly  valuable  for 
sodium,  as  required  by  sec.  24  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  30  U.S.C.  i    262  (1976),  is 
entitled  to  a  hearing  conducted  in  accordance  with 
sec.  5  of  the  Administrative  Procedure  Act,  5  U.S.C. 
<i    554  (1976)  ,  before  his  lease  application  may  be 
finally  rejected  for  failure  to  prove  such  a  discovery. 

3Sli£§_i!iJ!erals_Corj;.  ,  76  IBLA  68  (Sept.  21,  1983) 


When  deciding  whether  issuance  of  a  sodium 
prospecting  permit  is  appropriate,  the  Bureau  of  Land 
Management,  as  the  delegate  of  the  Secretary,  is 
entitled  to  rely  on  the  reasoned  opinion  of  Minerals 
Management  Service  as  its  technical  expert.   A  mineral 
determination  made  by  Minerals  Management  Service  will 
not  be  disturbed  in  the  absence  of  a  clear  and  definite 
showing  of  error. 

Delta_Chemical_Co.,  76  IBLA  111  (Sept.  21,  1983) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affirmed  where  the  read- 
justed provisions  appealed  by  the  lessee  are  mandated 
by  statute  or  regulation,  or  where  such  provisions  are 
in  accordance  with  proper  administration  of  the  lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 
*  209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  U.S.C.  «4  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
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and  lining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 

Hid-Continent  Coal  6  Coke  Co,.  76  IBLA  312  (Oct.  19, 
1983) 


Bhere  a  notice  of  intent  to  readjust  a  coal  lease 
is  given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  readjustment,  such  notice  satisfies  the 
statutory  requirements,  and  BLH  Bay  subsequently  pro- 
vide the  specific  tens  or  conditions  for  readjustment. 

Coal  leases  issued  prior  to  enactaent  of  the 
Federal  Coal  Leasing  Aaendaents  act  of  1976  are,  at  the 
tiie  of  read justaent ,  subject  to  the  requireaents  of 
that  Act  and  regulations  proaulgated  pursuant  to  that 
Act. 

Bhen  notice  of  intent  to  readjust  a  coal  lease  is 
given  to  a  lessee  prior  to  expiration  of  the  period 
allowed  for  read justaent ,  and  such  notice  prescribes  a 
specific  date  when  readjusted  lease  teras  shall  be 
transmitted  to  the  lessee,  BLH's  subsequent  failure  to 
transait  the  readjusted  lease  teras  within  the  tiae 
specified  in  the  notice  constitutes  a  waiver  of  the 
right  to  readjust  the  lease. 

Kaiser  Steel  Corp..  76  IBLA  387  (Oct.  27,  1983) 

90  I.D.  470 
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Otah  Power  6  Light  Co, .  80  IBLA  180  (Apr.  16,  198U) 


Bhere  a  coal  lease  issued  prior  to  Aug.  4,  1976, 
the  date  of  enactaent  of  the  Federal  Coal  Leasing 
Aaendaents  Act  of  1976,  provides  that  the  United  States 
can  readjust  its  teras  and  conditions  at  the  end  of 
20  years,  notice  of  readjustment  or  notice  of  intent  to 
readjust  aust  be  given  to  the  lessee  at  or  before  the 
expiration  of  that  20-year  period. 

Botice  of  intent  to  readjust  a  Federal  coal  lease 
which  notice  is  received  by  the  lessee  on  Nov.  16, 
1978,  for  a  lease  whose  20-year  readjustment  date 
expired  Oct.  1,  1978,  is  untimely  and  readjusted  teres 
and  conditions  may  not  be  imposed  pursuant  to  such 
notice. 


A  decision  by  the  Bureau  of  Land  nanageaent  to 
readjust  a  coal  lease  will  be  affiraed  where  the  read- 
justed provisions  appealed  by  the  lessee  are  aandated 
by  statute  or  regulation,  or  where  such  provisions  are 
in  accordance  with  proper  adainistration  of  the  public 
lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  aay  seek  further  rate  relief  under  30  O.S.C. 
•  209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  O.S.C.  «*  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a  provision  in  a  read- 
justed coal  lease  which  reserves  to  the  Onited  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 


Bid-Continent  Coal  6  Coke  Co. 
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Pitkin  Iron  Corp.  et  al..  81  IBLA  81  (Bay  21,  1984) 


A  decision  by  the  Bureau  of  Land  Management  to 
readjust  a  coal  lease  will  be  affiraed  where  the 
readjusted  provisions  appealed  by  the  lessee  are 
aandated  by  statute  or  regulation,  or  where  such 
provisions  are  in  accordance  with  proper  administra- 
tion of  the  lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a  readjustment  of  an  underground  coal 
lease  establishing  a  royalty  of  8  percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  O.S.C. 
«  209  (1982)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 
30  O.S.C.  ««  201-209  (1982),  governs  the  terms  and 
conditions  that  the  Departmeut  may  impose  upon  read- 
justment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a  provision  in  a 
readjusted  coal  lease  which  reserves  to  the  United 
States  the  right  to  authorize  other  uses  of  the  leased 
lands  that  do  not  unreasonably  interfere  with  the 
exploration  and  mining  operations  of  the  lessee,  since 
any  other  authorized  use  would  be  subject  to  the  lease. 

Hid-Continent  Coal  S  Coke  Co..  83  IBLA  56  (Sept.  25, 
1984)" 


The  operation  and  production  requirement  imposed 
on  a  coal  lease  aay  be  suspended  in  the  interest  of 
conservation  if  it  is  not  econoaically  feasible  to  mine 
the  coal  because  of  current  market  conditions.   Where 
the  record  is  insufficient  to  determine  whether  lease 
suspension  is  warranted,  the  case  will  be  remanded  to 
BLB  to  determine  whether  or  not  the  lease  qualifies  for 
suspension. 


E.  B.  Joiner.  78  IBLA  323  (Jan.  24,  1984) 


Lone  Star  Steel  Co..  84  IBLA  77  (Dec.  5,  1984) 


«5« 


HJNERiL  LEiSIBG  ACT — Continaed 

GENERiLLY — Continaed 

Notice  of  intent  to  readjust  coal  leases  given  to 
a  lessee  prior  to  expiration  of  the  period  allowed  for 
readjustment  is  effective  to  perait  readjustment 
although  BLH  does  not  provide  the  specific  tens  or 
conditions  for  readjastaent  until  after  the  expiration 
of  the  period. 

Coal  leases  issued  prior  to  enactaent  of  the 
Federal  Coal  Leasing  Aaendaents  act  of  1976  becoae,  at 
read justaent ,  subject  to  the  requireaents  of  that  act 
and  regulations  proaulgated  pursuant  to  that  act. 

Sunoco  Energy  Developaent  Co. .  8U  IBLi  131  (Dec.  11, 
I960) 


HHE8H  LEaSHG  aCT — Continued 
iPPLICABILITY — Continaed 


91  I.D.  1 


The  ict  of  Sept.  19,  19lu  (38  Stat.  714),  a  statu- 
tory withdrawal  of  certain  lands  froa  the  operation  of 
all  aineral  and  nonaineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a  water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
implication  through  enactaent  of  the  Hineral  Leasing 
ict  of  Feb.  25,  1920,  30  O.S.C.  t  181  (1976). 

Kenneth  F.  Coamings.  62  IBLi  206  (Har.  10,  1982) 
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Dale  E.  irmstronq.  53  IBLi  153  (Bar.  12,  1981) 


James  B.  Chudnow.  67  IBLi  193  (Sept.  22,  1982) 


ilthough  Congress  revised  the  provision  governing 
readjustment  of  federal  coal  leases  in  1976,  the  dele- 
tion of  the  clause  "unless  otherwise  provided  by  law  at 
the  tiae  of  expiration  of  such  periods"  froa  sec.  7  of 
the  BLi  (30  O.S.C.  «  207)  did  not  alter  the  Secretary's 
obligation  not  to  establish  any  lease  terns  contrary  to 
law  in  readjusting  a  coal  lease. 
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Whether  Leases  Issued  Prior  to  iuqust  4.  1976,  Subject 
to  Readjustment  after  that  Date  must  be  Readjusted  to 
Conform  to  the  Federal  Coal  Leasing  iaendnents  ict  of 
1976,  M-36939  (Sept.  17,  1981)  ~  88  I.D.  1003 


Where  a  successful  Onited  States  corporate  appli- 
cant for  a  simultaneous  oil  and  gas  lease  is  wholly 
owned  by  another  Onited  States  corporation,  which  may 
have  stockholders  with  foreign  citizenship  of  a  class 
prohibited  by  30  O.S.C.  *  181  (1982),  the  subsidiary 
corporation  is  not  barred  from  holding  Federal  oil  and 
gas  leases  in  the  absence  of  proof  that  a  controlling 
interest  in  the  parent  coapany  is  owned  by  the  prohib- 
ited class  of  owner. 

Joan  Lieberaan.  8«  IBLi  85  (Dec.  6,  198U) 


COBBIRED  HYDBOCiRBON  LBiSES 

The  Coatined  Hydrocarbon  Leasing  ict  of  1981, 
P.L.  97-78,  95  Stat.  1070,  aaended  the  Mineral  Leasing 
ict  of  1920,  sec.  17(b),  30  O.S.C.  «  226(b)  (1976),  to 
require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  siaul- 
taneous  oil  and  gas  lease  application,  being  noncoapet- 
itive,  must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 


The  DOI  Fiscal  1981  ippropriations  ict  authority 
to  lease  oil  and  gas  in  the  National  Petroleua 
Reserve--ilaska  (NPR-i)  is  authority  independent  of 
the  Hineral  Lands  Leasing  ict  of  1920  and  applicable 
to  all  lands  within  the  boundaries  of  the  BPR-i.   The 
Department  sought  such  authority  and  the  two  ippro- 
priations Comaittees  worked  to  establish  such  indepen- 
dent authority. 

The  conclusion  that  the  Appropriations  ict  is 
independent  leasing  authority  is  not  an  implied 
repeal,  p_ro  tanto,  of  the  Hineral  Leasing  ict  of  1920 
because  the  Naval  Petroleua  Reserves  Production  ict 
of  1976  explicitly  precluded  the  operation  of  the  HLi 
on  the  NPR-i,  and  the  Appropriations  ict  modified  that 
withdrawal  onljf  for  the  purpose  of  the  oil  and  gas 
leasing  program  authorized  in  the  Appropriations  ict. 

iuthorization,,  for  Oil  and  Gas  Leasing  on  the  National 
Petroleua  Reserve — Alaska,  H-36910  (Oct.  15,  1981) 


in  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "aay"  issue  a  lease  for  any  given 
tract.   Therefore,  BLH  can  properly  reject  a  first- 
drawn  siaultaneoas  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a  special  tar  sand  area,  and  thereby  leasable  only 
through  coapetitive  bidding,  pursuant  to  the  Hineral 
Leasing  ict  of  1920,  as  amended  by  the  Combined  Hydro- 
carbon Leasing  ict  of  1981. 

Daniel  i.  Engelhardt  (On  Reconsideration) .  62  IELi  93 
7Feb.  26,  1982)  89  I.D.  82 
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The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  aiended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  *  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  aust  be 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  ainerals  until  the  lease  is 
issued  to  hia.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "lay,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLH  can  properly  reject  a  noncoapet- 
itive  lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
coapetitive  bidding  pursuant  to  the  Rineral  Leasing  Act 
of  1920,  as  amended  by  the  Coabined  Hydrocarbon  Leasing 
Act  of  1981. 

j£*§3_]U_£ka3n2» .  63  IBl*  369  (*Pr-  30«  1982) 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  aaended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  »  226(b)   (1976),  to 
require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncoapetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  aust  be  rejected  after  enactaent  of  the 
aaendaent,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
coapetitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a  noncoapetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  ainerals 
until  the  lease  is  lawfully  issued  to  hia.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  froa  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncoapetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncoapetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  coapetitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is  viti- 
ated, and  the  Bureau  of  Land  Hanagement  is  legally  dis- 
abled to  implement  the  directive  thereafter.   Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larr_y._Ei_Clark.  66  IBLA  23  (July  23,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  *  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  aust  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  froa  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is 
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vitiated,  and  the  Bureau  of  Land  Banagement  is  legally 
disabled  to  iapleaent  the  directive  thereafter. 

Jnstheia  Petrolena  Co..  67  IBLA  38  (Sept.  8,  1982) 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-98,  95  Stat.  1070,  aaended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  t  226(b)   (1976),  to 
require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncoapetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  aust  be  rejected  after  enactaent  of  the 
aaendaent,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Dorothy  Langley.  70  IBLA  32U  (Jan.  31,  1983) 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  aaended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  <i    226(b)   (1976),  to 
require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, aust  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  hia.  BLH  aust  reject  a  simultaneous,  non- 
coapetitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  coapeti- 
tive bidding  pursuant  to  the  Coabined  Hydrocarbon 
Leasing  Act  of  1981. 

Li_£.-_5in.kle_r ,  71  IBLA  328  (Bar.  23,  1983) 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncoa- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  aust  be 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLH  can  properly  reject  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Bineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981.   The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  Leas- 
ing Act  and  BLH  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a  lease. 

£If_£2i.  ?3  IBLA  203  (Hay  27,  1983) 


Although  oil  and  gas  leases  issued  prior  to  the 
enactment  of  the  Coabined  Hydrocarbon  Leasing  Act  of 
1981,  95  Stat.  1070  (1981),  and  located  completely 
within  special  tar  sand  areas  may  be  converted  to  com- 
bined hydrocarbon  leases,  that  Act  did  not  affect  oil 
and  gas  leases  issued  prior  to  the  Act  which  are 
located  outside  such  areas.   The  Department  has  no 
authority  to  convey  any  rights  to  tar  sand  on  oil  and 
gas  leases  issued  prior  to  Bov.  16,  1981.   A  lessee 
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seeking  to  develop  the  tar  sand  on  such  a  lease  lust 
relinquish  its  lease  and  seek  a  new  oil  and  gas  lease. 

Cooper  Petroleun.  Inc.,  73  IBLA  295  (June  7,  1983) 


BLH  has  no  authority  under  the  Rineral  Leasing  Act 
as  amended  by  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  «  226(b)  (1982),  to  issue  a  noncompeti- 
tive  oil  and  gas  lease  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  iaprovidently  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

Dor ot hy_Lan^ley. ,  81  IBLA  319  (June  25,  198U) 
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as  the  cost  of  extraction,  processing,  transportation, 
and  marketing  must  be  considered. 

United  States  v.  Levon  Bardsley  (Trustee) .  Harlene  H. 

Bardsley.  Individually  and  as  Administratrix  of  the 

Estate  of  Donald  H.  Bardsley  (Deceased) ,  U5  IBLA  367 
(Feb.  7,  1980)" 


Lands  situated  within  the  boundaries  of  incorpo- 
rated cities,  towns  or  villages  are  excluded  from  oil 
and  gas  leasing  under  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  «  181  (1976). 

Ed  Pendleton.  «5  IBLA  398  (Feb.  13,  1980) 

Li_Ai_Halstromx_Jx:.,  "6  IBLA  389  (Apr.  10,  1980) 


CONSENT  OF  AGENCY 

The  nineral  Leasing  Act  for  Acquired  Lands  of 
19«7,  as  amended,  30  U.S.C.  »«  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a  lease  for  such  land.   Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a  lease. 

Altex_Oil_Corp_.,  73  IBLA  73  (Bay  17,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  $  U60v-4  (1976).   where  BLH  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thomas_Fi_S t r oock ,  77  IBLA  137  (Nov.  15,  1983) 


ENVIRONMENT 

Allegations  that  stipulations  included  in  a  notice 
of  a  competitive  phosphate  lease  offer  improperly 
favored  one  bidder  over  all  other  potential  bidders 
will  not  serve  as  a  basis  for  disturbing  the  lease  sale 
where  the  record  does  not  support  such  allegations,  but 
does,  in  fact,  support  a  finding  that  the  stipulations 
were  reasonably  directed  toward  environmental  protec- 
tion . 

John  D. i Archer,  7U  IBLA  323  (July  28,  1983) 
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Lands  situated  within  the  boundaries  of  incorpo- 
rated cities,  towns,  or  villages  are  excluded  from  oil 
and  gas  leasing  under  the  Mineral  Leasing  Act  of  1920, 
as  amended.  30  U.S.C.  »«  181-263  (1976). 

Nov a_Li_Dodae n ,  51  IBLA  3«0  (Hay  7,  1981) 


Lands  situated  within  the  borders  of  incorporated 
cities  and  towns  are  excluded  from  leasing  by  the 
express  terms  of  sec.  1  of  the  Mineral  Leasing  Act 
of  1920,  as  amended,  30  U.S.C.  $  181  (1976). 

Potts  Stephenson  Exploration  Co. .  60  IBLA  397 
7DecT  28,  1981) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  t  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

Daniel  A.  Enqelhardt  (On  Reconsideration) .  62  IBLA  93 
(Feb.  26,~1982)  89  I.D.  82 

F_t_Ci_H inkier,  71  IBLA  328  (Mar.  23,  1983) 


Lands  under  reservoir  rights-of-way  may  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
Hay  21,  1930,  30  U.S.C.  «*  301-306  (1976).   Such  lands 
are  not  "available  for  leasing  under  the  [Hineral 
Leasing]  Act,"  within  the  ambit  of  the  640-acre  limita- 
tion set  forth  at  U3  CFR  3110.1-3  (a).   However,  a  lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  about  110 
acres,  is  properly  rejected  in  the  exercise  of  the 
Secretary's  discretionary  authority,  and  must  be 
rejected  as  a  matter  of  law  when  the  offeror  is  not  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

Curtis  Wheeler.  62  IBLA  38«  (Har.  2K,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
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a  parcel  within  a  special  tar  sand  area  aust  be 
rejected. 

J§I§s_H  .._Ch  udnow ,  63  IBLA  369  (Apr.  30,  1982) 

CAF.COi,  73  IBLA  203  (Hay  27,  1983) 


The  Coibined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncoapetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  aust  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
coapetitive lease  iaprovidently  issued  after  enactment 
of  the  aaendaent  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

Larr^Ei^lark,  66  IBLA  2  3  (July  2  3,  1982) 
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as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons) . 

Cooper  Petroleua.  Inc..  73  IBLA  295  (June  7,  1983) 


Lands  situated  within  the  borders  of  incorporated 
cities  and  towns  are  excluded  froa  leasing  by  the 
express  terms  of  sec.  1  of  the  nineral  Leasing  Act  of 
1920,  as  amended,  30  U.S.C.  «  181  (Supp.  V  1981). 

The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertence  of  his  subordinates.   This 
authority  is  properly  invoked  to  cancel  a  lease  errone- 
ously issued  for  land  which  is  the  subject  of  a  prior 
contract  of  sale  and  which  has  thus  teen  withdrawn  from 
mineral  leasing  under  the  terms  of  the  Public  Land 
Sales  Act  of  1964,  43  U.S.C.  ««  1421-1427  (1976). 

D.  H.  Yates.  76  IBLA  208  (Oct.  11,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  *  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncoapetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  aust  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

JS§theiB_PetroleuB_Co.,  67  IBLi  38  (Sept.  8,  1982) 


An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a  favorable  petroleua  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Mineral  Leasing  Act  of  1920,  as  modified  by 
the  Alaska  Rational  Interest  Lands  Conservation  Act. 

Ii_Bi_Joiner ,  78  IBLA  323  (Jan.  24,  1984) 


Lands  under  a  railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Mar.  3,  1875,  18  Stat.  482,  are  not 
properly  leased  under  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  «  181  (1976),  but  instead  must  be  leased 
under  the  exclusive  authority  of  the  Act  of  Hay  21, 
1930.  30  U.S.C.  «»  301-306  (1976),  and  43  CFR 
3100.0-3  (d)  (1)  . 


£J>aB£lin_PetroleuB_Co_.,    68    IBL*    1<42    (Oct. 


29,  1982) 
89  I.D.  561 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)   (1976),  to 
require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

29.12 thy._Lanaley_ ,  70  IBLA  324  (Jan.  31,  1983) 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a  mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 

The  1981  Continuing  Resolution  (98  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  to  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a  public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.   All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  It,  1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 

TXO  Production  Corp..  79  IBLA  81  (Feb.  16,  1984) 


An  asphalt  prospecting  permit  application  which 
was  pending  at  the  tiae  of  the  passage  of  the  Coabined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981), 
must  be  rejected  because  that  Act  amended  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  S    181  (Supp.  V  1981) ,  to 
include  a  definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a  "special  tar 
sand  area"  must  file  a  noncoapetitive  oil  and  gas  lease 
offer.   The  holder  of  an  oil  and  gas  lease  issued  on  or 
after  Nov.  16,  1981,  may  develop  all  nongaseous  hydro- 
carbon substances  other  than  those  substances  leasable 


Appurtenant  lands  acquired  by  the  United  States 
prior  to  Feb.  25,  1920,  from  the  State  of  Michigan  by 
operation  of  Michigan  law  are  subject  to  the  Mineral 
Leasing  Act  of  1920. 

Sam  P.  Jones,  81  IBLA  300  (June  13,  1984) 
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13INEJ!Afe_i!ASING_iCT — Continued 

LANDS  SUBJECT  TO — Continued 

BLM  has  no  authority  under  the  Mineral  Leasing  Act 
§.s  amended  b^  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  JO  U.S.C.  «  226(b)  (1982),  to  issue  a  noncompeti- 
tive oil  and  gas  lease  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  improvidently  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

D0£°thi_Lan3_lei,  81  IBLA  349  (June  25,  1984) 


MINERAL  LEASING, ACT— Continued 

ROYALTIES — Continued 

market  even  when  applied  to  an  intermediate  product  and 
without  deduction  for  the  cost  that  would  be  incurred 
in  producing  a  refined  product. 

Sales  commissions  are  not  an  allowable  deduction 
in  the  computation  of  royalty  under  sodium  leases. 

The  Government  is  not  estopped  from  requiring 
the  recalculation  of  royalty  payments,  even  if  it  has 
accepted  improper  payments  in  the  past. 

FHC  Corp..  54  IBLA  77  (Apr.  14,  1981) 


LITIGATION 

When  an  assignment  of  a  phosphate  lease  has  been 
approved  and  there  is  a  controversy  as  to  the  validity 
of  the  assignment,  the  Department  will  not  rescind  ap- 
proval of  the  assignment  where  no  error  or  irregularity 
is  shown  therein,  and  will  maintain  the  status  quo 
where  the  parties  have  instituted  litigation  to  resolve 
their  dispute. 


John  D. 
1980) 


.iQd_Elizabeth_Archer,  46  IBLA  203  (Bar.  24, 


METHODS  OF  DEVELOPMENT 

The  MLA  refers  only  to  "gas"  or  "natural  gas" 
without  any  qualifying  adjectives,  thus  supporting  a 
nonrestr ictive  reading  of  those  terms  to  include  coal- 
bed  gas.   Coalbed  gas  is  leasable  under  the  oil  and 
gas  leasing  provision  of  the  MLA,  30  U.S.C.  t  226 
(1976)  . 

Coalbed  gas  is  not  included  in  a  coal  lease  under 
the  MLA.   In  the  coal  leasing  provision  of  the  MLA, 
Congress  did  not  provide  for  a  coal  lessee's  extrac- 
tion of  minerals  related  to  or  associated  with  coal. 
30  U.S.C.  $  201  (Supp.  II  1978).   This  provision  does 
not  authorize  a  coal  lessee's  extraction  of  coalbed 
gas,  other  than  the  venting  of  the  gas  required  by  mine 
health  and  safety  laws  and  regulations. 
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Ownership  of  and  Bight  to  Extract  Coalbed  Gas  in 
ZldIiaI_Coal~Deiositi,~M-36935  (May  12,  19817 

88  I.D. 


ROYALTIES 

The  Crude  Oil  Windfall  Profit  Tax  Act,  P.L. 
96-223,  94  Stat.  229  (1980)  imposes  the  windfall  pro- 
fit tax  on  Federal  oil  royalty  revenue.   The  states 
have  no  economic  interest,  as  that  phrase  is  used  in 
the  Bindfall  Profit  Tax  Act,  in  Federal  royalty  revenue 
that  would  exempt  their  share  from  taxation.   Moreover, 
revenue  from  the  windfall  profit  tax  cannot  be  treated 
as  royalty  revenue  and  be  distributed  to  the  states 
under  sec.  35  of  the  Mineral  Leasing  Act,  as  amended, 
30  U.S.C.  «  191  (1976).   Accordingly,  the  states '"share 
of  Federal  oil  royalties  must  be  based  upon  after-tax 
royalty  revenue. 

Effect  of  the  Crude  Oil  Windfall  Profit  Tax  Act.of.lgSO 
oa_!hI_Sta^es!_Shajre_of^ede£a!_iUl^pjalties,  H-  36  929 
7Dec.  30,  1980)  "  87  I.D.  661 


Sales  commissions  are  not  an  allowable  deduction 
in  the  computation  of  royalty  under  sodium  leases. 
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In  computing  royalty  under  sodium  leases  where 
one  company  has  a  managing  interest  in  a  second  company 
and  under  a  sales  agreement  the  first  company  purchases 
all  the  second  company's  product,  if  the  first  company 
buys  the  soda  ash  for  consumption  at  its  own  plants, 
it  cannot  use  an  unpublished  preferential  sales  price 
in  determining  the  amount  owed  the  second  company.   The 
second  company  is  properly  required  to  pay  royalties  on 
the  basis  of  the  published  delivered  prices  paid  by  the 
first  company's  customers  less  the  customary  rail 
freight  equalization  allowances. 

In  computing  royalty  under  sodium  leases  where  one 
company  has  a  managing  interest  in  a  second  company  and 
under  a  sales  agreement  the  first  company  purchases  all 
the  second  company's  product,  exchange  agreement  bill- 
ings by  the  first  company,  which  amount  to  discounts, 
understate  the  gross  value  of  the  soda  ash  for  royalty 
purposes. 


Stauffer  Chemical  Co.  of  Wyoming,  54  IBLA  85 
T98lF 


(Apr.  14, 


where  the  mineral  lease  provides  for  such  deter- 
mination, the  Minerals  Management  Service  may  properly 
determine  to  value  zinc  concentrates  sold,  for  royalty 
purposes,  on  the  basis  of  the  highest  price  which  the 
lessee  would  pay  or  receive  pursuant  to  a  contract 
with  an  unaffiliated  supplier  or  buyer,  if  the  con- 
tract under  which  the  concentrates  are  actually  sold 
is  not  a  bona  fide  arm's-length  transaction  between 
independent  parties. 

*»ax_iead_CO._of_Missouri,  84  IBLA  102  (Dec.  10,  1984) 


"Gross  value  at  the  point  of  shipment  to  market." 
The  royalty  rate  for  products  mined  and  disposed  under 
sodium  leases  must  be  imposed  on  the  "gross  value  of 
the  sodium  compounds  and  other  related  products  at  the 
point  of  shipment  to  market,"  which  means  the  gross 
value  of  a  refined  product  for  sale  in  an  established 


fiIMMi_LEJSING_ACT_FOJLACJ^IRJD_LANDS 

GENERALLY 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  ««  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  e..<j_. , 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a  lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
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3IBIB*i_iSA511S_»CT_FOB_iCfiOIBBD_I!*HDS — continued 

GENEBALLK — Continued 

lease  for  such  land.   The  Department  of  the  Interior 
bas  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 

Jacobs  Contracting  Corp>.  45  IBLA  40  (Jan.  14,  1980) 
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John  D.  Archer. 
(Bay  13,  1980) 


.Iii22 bet h^B^ Archer,  47  IBLA  268 


An  oil  and  gas  lease  offer  for  acquired  lands  in 
which  the  United  States  owns  a  fractional  aineral 
interest,  filed  before  Sept.  30,  1976,  aust  have  been 
accoapanied  by  a  statement  showing  the  extent  of  the 
offeror's  ownership  of  the  operating  rights  to  the 
fractional  aineral  interest  not  owned  by  the  United 
States.   An  offer  which  was  defective  for  failure  to 
coaply  with  this  mandatory  regulation  aust  be  rejected 
where  it  was  filed  in  the  siaultaneous  drawing  proce- 
dure. 

Iraa  Spear.  52  IBLA  360  (Peb.  19,  1981) 


An  offer  to  lease  oil  and  gas  deposits  under 
the  Mineral  Leasing  Act  for  Acquired  Lands,  30  U.S.C. 
ii    351-359  (1976) ,  is  properly  rejected  where  the  land 
applied  for  is  not  shown  to  be  acquired  land  of  the 
United  States. 

fca!l£e.nt_Beg_imbal.  6«  IBLA  170  (Hay  26,  1982) 


Under  sec.  3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  as  aaended.  30  U.S.C.  «  352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  coapliance  with  a  condition  iaposed  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a  prerequisite  to  giving  its  consent  to  issuance  of  a 
noncoapetitive  oil  and  gas  lease.   Boreover,  the  Depart- 
ment has  no  authority  to  require  that  the  agency  provide 
a  rational  justification  for  iaposition  of  the  condition. 

A!2£2_E£2luction_Co..,  69  IBLA  279  (Dec.  21,  1982) 
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HaS§_5i_Chudnow,    70    IBLA    150     (Jan.    18,    1983) 


HIBERAL  LEASING. ACT. FOB  ACQUIBED  LAMPS — Continued 

COHSEST  OF  AGENCY 

The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  aaended,  30  U.S.C.  ««  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  e±2±, 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a  lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
lease  for  such  land.   The  Department  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 

ia£2bs_Cont rac tina_£2E£t »  ''S  IBLA  40  (Jan.  It,  1980) 


The  Bineral  Leasing  Act  for  Acquired  Lands  of 
19<t7,  as  aaended,  30  U.S.C.  ft  351-359  (1970),  requires 
that  the  consent  of  the  adainistrative  agency  having 
jurisdiction  over  acquired  land  described  in  a  lease 
offer  be  obtained  prior  to  the  issuance  of  a  lease  for 
such  land.   Absent  consent,  the  Department  of  the 
Interior  is  without  authority  to  issue  a  lease. 

Arthur  E.  Beinhart  and  Irwin  Bubenstein.  46  IBLA  27 
(Feb.  20,  1980) 


Under  the  Bineral  Leasing  Act  for  Acquired  Lands, 
as  aaended,  30  U.S.C.  ««  351-59  (1976),  if  the  lands 
eabraced  within  an  oil  and  gas  lease  application 
are  under  surface  jurisdiction  of  a  service  or  bureau 
within  the  Department  of  the  Interior,  such  as  the 
Bureau  of  Reclamation  (now  the  Hater  and  Power 
Resources  Service) ,  the  consent  of  the  Secretary  of 
the  Interior  is  necessary  under  the  Act  for  leasing 
of  the  land. 

HirdaS-JiiiSEatiSIU-lDCj.,    52    IBLA    296     (Feb.    9,    1981) 


The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1917,  as  aaended,  30  U.S.C.  «*  351-359  (1976), 
requires  that  the  consent  of  the  adainistrative  agency 
having  jurisdiction  over  acquired  land  described  in  a 
lease  offer  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.   Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a  lease. 

£enn is_Harris ,  55  IBLA  280  (June  25,  1981) 

Bachalk  Production,  Inc..  64  IBLA  4  (Hay  3,  1982) 


The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  aaended,  30  U.S.C.  $«  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a  lease  for  such  land.   Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a  lease. 

Altei  Oil  Corp..  Emery  Energy,  Inc, .  66  IBLA  307 
(Aug.  24,  1982) 

Joseph  C.  Banqa.  71  IBLA  187  (Bar.  10,  1983) 

Florence  Wentworth.  72  IBLA  248  (Apr.  27,  1983) 

Bobert  G.  .Lynn.  72  IBLA  355  (Apr.  29,  1983) 

Joe  B.  Shelton.  73  IBLA  250  (June  2,  1983) 

Frederick  L.  Saith.  78  IBLA  345  (Jan.  25,  1984) 
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3INERAL_LEASIHG_ACT_F0R_JCflUIRE£_iAHDS — Continued 

CONSENT  OF  AGENCY — Continued 

Under  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  1917,  as  amended,  30  O.S.C.  «*  351-59  (1976  and 
Supp.  V  198l7»  if  the  lands  embraced  within  an  oil  and 
gas  lease  application  are  under  surface  jurisdiction  of 
a  bureau  within  the  Department  of  the  Interior,  such  as 
the  Bureau  of  Reclamation,  the  consent  of  the  Secretary 
of  the  Interior  or  his  proper  delegate  is  necessary 
under  the  Act  for  leasing  of  the  land. 

where  the  Bureau  of  Land  Banageaent,  based  on  the 
recommendation  of  the  Bureau  of  Reclamation,  requires 
the  execution  of  a  special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a  condition  to  issuance  of  an  oil  and  gas 
lease,  the  record  must  reflect  that  such  stipulation  is 
supported  by  valid  reasons  weighed  with  due  regard  for 
the  public  interest,  including  evidence  that  less 
stringent  alternatives  would  not  adequately  accomplish 
the  intended  purpose. 

SaEl-Bi-AsJUSS,  74  IBLA  12  (June  24,  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  O.S.C.  «*  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  the  acquired  land  described  in 
the  lease  offers  be  obtained  prior  to  the  issuance  of 
leases  for  such  land.   Where  the  Corps  of  Engineers 
does  not  consent  to  lease  lands  noncompetitively,  but 
indicates  a  willingness  to  lease  competitively,  the 
Department  of  the  Interior  is  without  authority  to 
lease  the  lands  noncompetitively. 

Sa^P^ Jones ,  74  IBLA  242  (July  19,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  $  460v-4  (1976).   Where  BLB  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Thorn as_Fi_S t roock ,  77  IBLA  137  (Nov.  15,  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of  19*47, 
as  amended,  30  O.S.C.  ««  351-359  (Supp.  V  1981),  autho- 
rizes the  Secretary  of  the  Interior  to  lease  all  depos- 
its of  oil  and  gas,  inter  alia,  which  are  owned  by  the 
United  States  and  which  are  within  the  lands  acquired 
by  the  United  States.   Where  the  mineral  interest  in 
lands  sought  by  appellant  is  owned  by  the  State  of 
Colorado,  BLB  may  not  issue  a  lease  pursuant  to 
30  O.S.C.  *  352,  even  though  the  United  States  owns 
the  surface.   BLB's  management  of  the  public  lands 
pursuant  to  sec.  302  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  «  1732  (1976),  does 
not  extend  to  lands  whose  mineral  estate  is  owned  by 
the  State  of  Colorado  and  whose  surface  is  managed  by 
the  Army. 

E°naId_Erj)est_Hi  likens,  77  IBLA  144  (Nov.  15,  1983) 


The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  4$  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a  lease 
application  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.   Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a  lease. 


BINERAL  LEASING  ACT  FOR  ACQUIRED  LANDS — Continued 

CONSENT  OF  AGENCY — Continued 

where  an  offeror  seeks  to  lease  lands  under  the  juris- 
diction of  the  Department  of  the  Navy,  and  that  Depart- 
ment refuses  consent,  no  lease  may  issue. 

0nion_p_il_Co.  of_C§liforniax_SteEhen_Ei  Bubala,  79  IBLA 
86  (Feb.  16,  1984) 


ENVIRONMENT 

Analysis  of  the  environmental  impact  of  a  proposed 
prospecting  plan  under  a  hardrock  mineral  prospecting 
permit  issued  pursuant  to  16  U.S.C.  «  520  (1976), 
should  properly  consider  the  potential  cumulative 
impact  of  increased  vehicular  traffic  on  an  access 
road  due  to  prospecting  activity  under  the  permit  and 
related  activity  on  adjacent  mining  claims. 

A  finding  that  a  proposed  action  will  not  have  a 
significant  impact  on  the  environment,  and  that  hence 
no  environmental  impact  statement  is  required,  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  has  been  taken  at  environmental  problems, 
that  relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

John  A.  Hejedly.  Contra  Costa  Youth  Ass'n.  80  IELA  11 
"(Bar.  28,  1984) 


LANDS  SUBJECT  TO 

A  hardrock  prospecting  permit  application  is  prop- 
erly rejected  where  the  deed  conveying  the  subject 
lands  to  the  United  States  expressly  excepts  therefrom 
all  minerals  and  rights  thereunder  outstanding  of  rec- 
ord in  third  parties. 

Iii°2_£2££i •    "5  IBLA  260  (Feb.  4,  1980) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  sec.  3  of  the  Bineral 
Leasing  Act  for  Acquired  Lands  of  19U7,  30  U.S.C.  %    352 
(1976). 

IMifi§I_IU_JJj£XkS •    "6  IBLA  29°  ("ar.  31,  1980) 


Lands  acquired  by  the  Forest  Service  pursuant  to 
the  General  Exchange  Act  of  1922  and  the  Federal  Land 
Policy  and  Banagement  Act  of  1976  have  the  status  of 
public  lands  and  are  not  subject  to  uranium  prospect- 
ing permits  under  the  Bineral  Leasing  Act  for  Acquired 
Lands,  but  such  lands  are  subject  to  location  and  entry 
under  the  general  mining  law  and  to  leasing  under  the 
Bineral  Leasing  Act  of  1920. 

J*I2»iM_I ue!_£o.. ,  52  IBLA  302  (Feb.  10,  1981) 


An  applicant  for  a  prospecting  permit  on  acquired 
forest  lands  must  execute  any  special  stipulations 
required  by  the  Department  of  Agriculture  as  a  condi- 
tion precedent  to  the  issuance  of  the  permit,  or  suffer 
rejection  of  the  offer. 

John  W.  Jewell,  53  IBLA  179  (Bar.  16,  1981) 
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HTMERAL  LBASIHG  ACT  FOR  ACQUIRED  LMDS-- Continued 

LARDS  SUBJECT  TO — Continued 

A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  land  within  the  boundaries  of  the  Fort  Laramie 
National  Historic  Site  administered  by  the  Rational 
Park  Service  is  properly  rejected  since  the  Hineral 
Leasing  Act  for  Acquired  Lands  specifically  excludes 
lands  within  national  parks  or  monuments  from  its 
terms. 

Ed  Pendleton.  57  IBLA  146  (Aug.  25,  1981) 


BIREBAL  LEASING  ACT  FOB  ACQUIRE!  LARDS — Continued 

LARDS  SOBJBCT  TO — Continued 

Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  mineral  leasing  by  sec.  3  of  the  Hineral  Leasing 
Act  for  Acquired  Lands,  as  amended.  30  U.S.C.  $  352 
(1982). 

Jerald  A.  »aters«  82  IBLa  334  (Sept.  12,  1984) 


Where  title  to  lignite  in  a  certain  tract  of  land 
is  disputed,  and  a  Bureau  of  Land  Management  determina- 
tion that  the  United  States  owns  the  lignite  by  virtue 
of  its  ownership  of  the  surface  is  not  supported  by  the 
record,  the  Bureau  of  Land  Ranagement's  decision  to 
include  the  tract  in  a  competitive  lignite  lease  sale 
is  improper  and  must  be  reversed. 

City  of  San  Antonio.  Texas.  65  IBLA  326  (July  15,  1982) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  the  Hineral  Leasing  Act 
for  Acquired  Lands  of  1917,  30  U.S.C.  «  352  (1976). 

Ci_Hi_Hicholson ,  75  IBLA  234  (Aug.  23,  1983) 


BLH  must  cancel  a  noncompetitive  oil  and  gas  lease 
of  acquired  lands  where  it  is  determined  after  lease 
issuance  that  the  lands  are  situated  within  the  bound- 
aries of  an  incorporated  city.   Such  lands  are  not 
subject  to  oil  and  gas  leasing  under  sec.  3  of  the 
Hineral  Leasing  Act  for  Acquired  Lands,  as  amended, 
30  U.S.C.  «  352  (Supp.  V  1981). 

Robert_Lion,  78  IBLA  232  (Jan.  9,  1984) 


nUSfiALS_EX£l0R4TI0R 

Rhere  applicants  for  a  preference  right  lease  for 
hardrock  minerals  fail  to  present  evidence  showing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  but  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  to  show 
that  they  have  made  a  discovery  of  a  valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  on 
by  the  Bureau  of  Land  Management,  their  application  is 
properly  rejected. 

John  P.  archer.  Elizabeth  B.  Archer.  47  IBLA  268 
(Hay  13,  1980) 


An  application  for  permit  to  drill  for  oil  and  gas 
in  a  "potash  enclave"  in  a  designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  40  FR  51486  (Rov.  5,  1975). 


Bass  Enterprises  Production  Co. 
1980) 


BIRERALS  HARAGEHERT  SERVICE 


48  IBLA  11  (Hay  27, 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a  mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 
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XI°_£l°d uct  ign_Cor p.. .  79  IBLA  81  (Feb.  16,  1984) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  leasing  under  the  Hineral  Leasing  Act  for  Acquired 
Lands,  JO  U.S.C.  *  352  (1976). 

J§I£i_ Waters,  79  IBLA  198  (Feb.  28,  1984) 
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Belco. Development  Corp..  66  IBLA  134  (Aug.  10,  1982) 


BINES  AND  HIRING 
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BINES_AND_BINING — Continued 

the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa  Fe  Pacific  Railroad  Co. .  6H  IBLA  27  (Bay  6,  1982) 


(See  also  Hearings,  Hillsites,  Multiple  Mineral 

Development  Act,  Surface  Resources  Act  —  if  included 
in  this  Index.) 

GENERALLY 


BINING  CLAIBS — Continued 


GEHERALLi — continued 
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A  Presidential  proclaaation,  which  extended  toe 
boundaries  of  a  forest  reserve  and  which  specifically 
stated  that  prior  proclaaations  respecting  the  reserve 
were  "superseded,"  had  the  effect  of  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a  Sec- 
retarial order  which  reserved  froa  public  entry,  for 
protection  of  giant  sequoia  trees,  a  township  situated 
within  the  boundaries  of  the  forest  reserve.   This  con- 
clusion is  particularly  coapelling  in  view  of  the  long 
continued  course  of  administrative  action  treating  the 
subject  township  as  having  been  restored  to  entry  for 
purposes  of  prospecting,  locating  and  developing  ain- 
eral  resources,  subject  to  coapliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 


Dolores  Olsen  and  Wesley  E. 
7Feb.  U,  1980)" 


Bace.  et  al. ,  «5  IBLA  232 


Dnited  States  v.  R.  H.  BacLaughlin.  Christine 
BacLaughlin.  50  IBLA  176  (Sept.~30,  1980) 


The  aotivation  of  any  Government  agency  in  initi- 
ating a  contest  against  aining  claias  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  deteraine  the  validity  of  aining  claias 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  aining  claims  properly  are 
declared  null  and  void  upon  a  showing  of  lack  of  dis- 
covery of  a  valuable  mineral  deposit  upon  the  claias. 

Onited  States  v.  Leon  R.  Whitney.  Cesar  T.  Hernandez , 
51  IBLA  73  (Cct.  31,  1980) 
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fiaii^V^JJdi,  15  IBLA  389  (Feb.  13,  1980) 


In  order  to  obtain  a  teaporary  deferaent,  a  claia- 
ant  aust  file  with  the  authorized  officer  of  the  proper 
office  a  petition  in  duplicate  requesting  such  defer- 
ment.  The  applicant  must  attach  to  one  copy  thereof  a 
copy  of  the  notice  to  the  public  required  by  the  Act 
which  shows  that  it  has  been  filed  or  recorded  in  the 
office  in  which  the  notices  or  certificates  of  location 
were  filed  or  recorded. 

A  petition  for  deferment  of  annual  assessment  work 
is  properly  denied  where  a  claimant's  mining  claias  and 
aillsites  have  been  declared  null  and  void  by  the 
Department . 


Onder  Andrus  v.  Shell  Oil  Co.,   U.S.  , 

6U  L.Ed. 2d  591  (1980),  US    U.S.L.W.  U603  (June  2,  1980), 
oil  shale  is  a  prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shown  to 
deaonstrate  discovery. 

To  demonstrate  a  sufficient  discovery  of  oil  shale 
under  Freeman  v.  Summers.  52  L.D.  201  (1927),  a  mining 
claimant  must  show  that  mineral  was  disclosed  on  or 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.   An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  not  a 
sufficient  discovery. 


A n dr e w_ Li_Freese ,  50  IBLA  26  (Sept.  9,  1980) 


United  States  v.  Caaeron  Catlin  Bohae  et  al..  United 
States  v.  Exxon  Corp.  et  al..  United  States  v.  Aidatelle 
Brown  et  al.  (SnppT) .  51  IBLA  97  (Nov.  5,  1980) 

87  I.D.  535 


The  grant  of  an  oil  and  gas  permit  under  the 
Mineral  Leasing  Act,  30  U.S.C.  «  181  (1976),  prior  to 
the  location  of  a  mining  claim  in  1929  precludes,  as 
long  as  the  permit  is  in  force,  the  appropriation  of 
land  therein  included  under  the  mining  laws. 

2Sited_States_v._Ernest_Hiabee_et_ali,  52  IBLA  83 
7jan.  9,  1981) 


87  I.D.  395 


In  determining  whether  a  claimant  has  made  a 
discovery,  the  present  costs  of  mining,  removing,  and 
marketing  the  minerals  involved  are  properly  considered. 

United  States  v.  Cornelius  E.  Bannix.  50  IBLA  110 
(Sept.  2U,  1980) 


BLB's  decision  declaring  mining  claims  null  and 
void  ab  initio  will  be  vacated  where  it  appears  that 
the  claims  were  located  on  lands  which  were  open  to 
mineral  entry  on  the  date  of  location. 

In  the  absence  of  a  showing  that  a  person  holds 
a  written  deed  giving  him  legal  title  to  mining  claims 
which  have  apparently  been  abandoned,  the  person  fil- 
ing notices  of  location  in  his  own  name  is  properly 
regarded  as  a  "relocation"  of  the  claims,  that  is,  the 
initiation  of  new  claias  which  are  adverse  to  the  pre- 
vious claias.   Where  a  person  has  "relocated"  aining 
claias,  these  claias  date  froa  the  time  of  relocation 
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and  do  not  relate  back  to  the  date  of  location  of  the 
earlier  clans. 

Mining  claias  located  on  lands  withdrawn  froa 
aineral  entry  are  null  and  void  ab  initio. 

Aaerican_Resources^_Ltd. ,  52  IBLA  290  (Peb.  9,  1981) 


Geological  inference  alone  cannot  support  a 
finding  of  discovery. 

The  apex  law  gives  the  owner  of  a  properly  located 
claia  on  a  vein  the  right  to  an  indefinite  extension  on 
the  dip  of  the  vein  beyond  the  vertical  planes  through 
the  side  lines  of  his  claia.   For  a  claia  to  be  prop- 
erly located  there  Bust  be  a  discovery  within  the  lia- 
its  of  the  claia.   The  apex  law  cannot  be  utilized  to 
establish  the  validity  of  another  claia  absent  an  inde- 
pendent showing  of  a  valid  discovery. 

United  States  v.  Leo  D.  Jackson  et  al.  .  53  IBLA  289 
(Bar.  24,  1981) 
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located  the  aining  claia,  the  filing  is  properly 
rejected  by  BIB  and  the  claia  declared  null  and  void 
ab  initio. 

§a£I_ lillAs *  56  IBLA  217  (July  22,  1981) 


Bining  claias  located  on  lands  which  are  closed  to 
aineral  entry  are  null  and  void  froa  their  inception  as 
a  aatter  of  law,  and  no  property  rights  are  created 
thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliainary  to  a  decision  holding 
that  such  claias  are  invalid. 

Lillian  Barlow.  58  IBLA  385  (Oct.  21,  1981) 

John  A.  Boss.  Baxine  Lidice,  73  IBLA  16  (Bay  5,  1983) 

B,  H,  Copeland.  75  IBLA  87  (Aug.  11,  1983) 

Shiny  Rock  Bining  Corp.  (On  Reconsideration) ,  77  IBLA 
261  (Rov.  307  1983) 


The  Bureau  of  Land  Banageaent  aay  require  aaps 
of  aining  claias  meeting  the  requirements  of  Hi   CFR 
3833.1-2  (c)  (5)  before  accepting  the  recordation  of 
the  claias  under  43  U.S.C.  t  17DU  (1976).   However, 
where  the  record  suggests  that  the  claiaant  aay  have 
coaplied,  the  decision  declaring  her  claias  abandoned 
will  be  vacated  and  the  case  remanded. 

8arion_Birch,  53  IBLA  366  (Bar.  30,  1981) 


It  is  proper  to  declare  aining  locations  null  and 
void  ab  initio  where  the  locations  were  not  perfected 
by  perfornance  of  the  condition  precedent  set  forth  in 
the  order  opening  lands  in  a  reclaaation  withdrawal 
to  aineral  location  and  entry  pursuant  to  the  Act  of 
Apr.  2i.    1932,  U3  U.S.C.  t  15U  (1976). 

Ma.y.ne_fl.__Bann,  5U  IBLA  8  (Apr.  6,  1981) 


No  discovery  of  a  valuable  aineral  deposit  is 
demonstrated  where  the  aaounts  of  aineral  yielded  by 
a  claia  are  so  snail  that  aining  could  not  be  expected 
to  produce  an  economic  return  in  any  way  commensurate 
with  the  labor  and  cost  involved  in  extracting,  trans- 
porting, and  processing  the  mineralization. 

United  States  v.  Michael  Kuretich  et  al..  5"*  IBLA  12« 
(Apr.  17,  198l7 
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Under  the  "equal-footing"  doctrine,  a  state  has 
title  to  lands  beneath  its  navigable  rivers,  and  this 
Board  has  no  jurisdiction  to  determine  the  validity  of 
such  riverbed  mining  claias  asserted  under  state  law. 
However,  where  an  unpatented  mining  claia  is  filed  for 
record  with  the  Bureau  of  Land  Banageaent  pursuant  to 
the  Federal  mining  law  and  the  public  records  disclose 
that  all  public  lands  embraced  in  the  claia  had  been 
withdrawn  froa  mining  location  before  the  claimant 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  aining  claia.   There  aust  be 
exposed  within  the  liaits  of  a  lode  aining  claim  a  vein 
or  lode  of  rock  in  place  bearing  mineral  of  such  quan- 
tity and  quality  that  a  prudent  person  would  expend 
tiae  and  aeans  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

The  "aarketability  test"  is  a  refinement  of  the 
"prudent  aan  test"  and  requires  that  extraction, 
reaoval,  and  marketing  costs  be  considered,  as  such 
factors  directly  bear  on  the  question  whether  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  tiae  and  aeans  to  develop  a  paying  mine. 
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United  States  v.  Leon  Noyce  and  Thomas  Rokita.  59  IBLA 
268  (Oct.  29,  1981) 


The  Bureau  of  Land  Banagement  is  directed  ty 
sec.  603(c)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976  (FLPBA)  ,  U3  U.S.C.  «  1782(c)   (1976),  to 
aanage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  saae  manner  and  degree  in  which  tbey  were  being 
conducted  on  the  date  of  enactment  of  FLPBA  (Oct.  21, 
1976)  is  allowed.   Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

The  existence  of  mining  operations  actually  being 
conducted  on  the  land  on  Oct.  21,  1976,  and  not  aere 
statutory  right  to  use  is  required  to  authorize  subse- 
quent mining  activities  in  the  saae  aanner  and  degree. 

A  mining  claia  located  prior  to  the  Federal  Land 
Policy  and  Banagement  Act  of  1976  (Oct.  21,  1976)  on 
which  a  valid  discovery  has  existed  froa  Oct.  21,  1976, 
to  the  present  constitutes  a  valid  existing  right.   The 
owner  of  such  a  claia  on  land  under  wilderness  review 
will  be  allowed  to  continue  mining  operations  to  full 
development  even  if  operations  will  iapair  wilderness 


nifiI!!S_CLAinS--Continued 

GENERALLY — Continued 

suitability,  subject  to  regulation  to  preclude  unneces- 
sary or  undue  degradation  of  the  land  and  its  resources. 

Da le_F.._Gi« ble t 1 ,  60  IBLA  311  (Dec.  22,  1981) 

Mavlah_Group.,  60  IBLA  3U9  (Dec.  22,  1981)   88  I.D.  1115 


In  order  to  obtain  a  temporary  deferment  of  assess- 
ment work,  a  claimant  must  file  a  petition  for  deferment 
with  the  authorized  officer  of  the  proper  office  in 
accordance  with  U3  CFB  3852.2,  and  if  the  petition  is 
based  on  a  "legal  impediment"  which  interdicts  the 
claimant  from  access  to  the  claim,  the  complete  details 
of  the  impediment  must  be  set  out  with  the  application. 
Where  the  application  is  deficient  on  its  face  for  a 
failure  to  provide  such  details,  the  claimant  should  be 
given  the  opportunity  to  provide  the  necessary  informa- 
tion to  cure  the  deficiency. 

Ai_Ji_(laureri_Jri,  61  IBLA  39  (Dec.  31,  1981) 


Where  a  contest  complaint  charges  that  no  qualify- 
ing discovery  of  mineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claim  is  sufficient  to  raise  a  justiciable  issue 
to  be  resolved  at  a  hearing. 

Ii£ h_K no block,  61  IBLA  297  (Feb.  3,  1982) 


The  Bureau  of  Land  Banagement  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976  (FLPBA)  ,  «3  U.S.C.  «  1782(c)   (1976),  to 
manage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPBA  (Oct.  21, 
1976)  is  allowed.   Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

£arl_W_L_Clark,  65  IBLA  153  (June  29,  1982) 

2iIbert_W.._ Daily./  <>*>    IBLA  223  (July  9,  1982) 

•JohS-ioskot,  71  IBLA  165  (Bar.  10,  1983) 


Where  there  are  factual  questions  relating  to 
whether  a  refiling  subsequent  to  a  withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a  "relocation,"  the  matter  will  be  referred 
for  a  hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

I§i££i§id_Bining_Coii_Inc^,  66  IBLA  115  (Aug.  10,  1982) 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  claim.   Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a  valuable  mineral 
deposit,  the  discovered  deposits  must  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

The  "marketability  test,"  a  refinement  of  the 
"prudent  man  test,"  requires  a  claimant  to  show  that  a 
mineral  can  be  extracted,  removed,  and  marketed  at  a 
profit.   The  latter  does  not  set  forth  a  distinct  stand- 
ard, but  rather  is  regarded  as  complementary  to  the 
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"prudent  man  test."   Factors  such  as  the  cost  of  extrac- 
tion, removal,  and  marketing  are  relevant  considerations 
to  determine  whether  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  time  and 
means  to  develop  a  paying  mine. 

A  prima  facie  case  of  no  discovery  is  established 
when  a  Government  mineral  examiner  testifies  that  he 
examined  the  claim  and  found  insufficient  evidence  of 
the  discovery  of  a  valuable  mineral  deposit. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  prima  facie  case  of 
the  evidence  that  a  discovery  has  not  been  made  and 
does  not  exist  within  the  boundaries  of  the  claim. 
The  mining  claimant  has  the  ultimate  burden  to  overcome 
the  case  by  establishing  the  discovery  of  a  valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  of  the  evidence.   The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

A  Government  mineral  examiner  in  determining  the 
validity  of  a  mining  claim  need  only  examine  the  claim 
to  verify  whether  the  claimants  have  made  a  discovery. 
He  is  not  required  to  perform  discovery  work,  to 
explore  or  sample  beyond  the  claimants'  workings,  or  to 
rehabilitate  alleged  discovery  cuts  to  establish  the 
Government's  prima  facie  case  of  no  discovery.   It  is 
incumbent  upon  a  mining  claimant  to  keep  discovery 
points  available  for  inspection  by  a  Government  mineral 
examiner. 

Discovery  required  by  the  mining  laws  means  more 
than  a  showing  only  of  isolated  bits  of  mineral  not 
connected  with  or  leading  to  substantial  values.   To 
constitute  a  discovery  on  a  lode  claim  there  must  be 
exposed  within  the  limits  of  the  claim  a  vein  or  lode 
of  mineral-bearing  rock  in  place,  possessing  in  and  of 
itself  a  present  value  for  mining  purposes. 

Where  a  mining  or  millsite  claim  is  situated  on 
land  subsequently  withdrawn  from  operation  of  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
by  the  value  of  the  mineral  deposit  as  of  the  date  of 
the  withdrawal,  as  well  as  the  date  of  the  hearing.   If 
the  mining  claim  was  not  supported  at  the  date  of  the 
withdrawal  by  a  discovery  of  a  valuable  mineral  deposit, 
the  land  within  its  boundaries  would  not  be  excepted 
from  the  effect  of  the  withdrawal,  and  the  claim  could 
not  thereafter  become  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a  change  in 
the  market. 

United  States  v.  Perry  L.  Jones,  Chet  C.  Smith. 
67  IELA  225~Tsept.  23,  1982) 


Any  exposure  of  the  rich  oil  shale  formation  known 
as  the  Parachute  Creek  member  can  be  geologically 
inferred  to  embrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a  valuable 
mineral  deposit  on  an  oil  shale  placer  mining  claim. 
However,  exposure  of  a  surface  deposit  of  lean  oil 
shale  is  inadequate  to  demonstrate  the  existence  of 
rich  deposits  at  depth  in  the  absence  of  evidence  show- 
ing that  it  is  part  of  a  deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 


United  States  v 
(OctT  21,  19827" 


Weber  Oil  Co.  et  al. 


68  IBLA  37 

89  I.D.  538 
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For  the  purpose  of  Deparmental  adjudication,  an 
amended  location  is  one  made  in  furtherance  of  an 
earlier  valid  location,  while  a  relocation  is  one  which 
is  adverse  to  the  prior  location. 

An  amended  location  notice  generally  relates  back, 
where  no  adverse  rights  have  intervened,  to  the  date  of 
the  original  location. 

£°.atesM.ahusen,  69  IBLA  137  (Dec.  9,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a  prior  subsisting  location  and  does 
not  embrace  additional  or  new  land,  withdrawal  of  land 
subject  to  existing  rights  prior  to  the  filing  of  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claims. 

fibinehart_Berg.,  71  IBLA  131  (Mar.  9,  1983) 


The  Secretary  of  the  Interior  is  required  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  O.S.C.  o    1782(c)  (1976),  to  manage 
lands  under  review  for  wilderness  suitability  so  as 
to  prevent  the  impairment  of  the  wilderness  charac- 
teristics of  those  lands.   Where  the  Bureau  of  Land 
Management  denies  a  mine  plan  of  operations  for  mining 
claims  located  in  a  wilderness  study  area  on  the  basis 
that  the  proposed  open  pit  operation  would  impair  the 
naturalness  of  the  study  area,  the  denial  will  be 
upheld  where  the  mining  claimant  fails  to  establish 
error  in  the  determination. 

Kelt  h_[?.__K!iI»er_f  eld,  72  IBLA  1  (Apr.  4 ,  1983) 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  claim.   Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a  valuable  mineral 
deposit,  the  discovered  deposits  must  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

Where  the  Government  contests  the  validity  of  a 
lining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  priia  facie  case  on 
the  evidence  that  a  discovery  has  not  been  made  and 
does  not  exist  within  the  boundaries  of  the  claim.   The 
mining  claimant  has  the  ultimate  burden  to  overcome  the 
case  by  establishing  the  discovery  of  a  valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  of  the  evidence.   The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 


United  States  v.  Connor  et  al.,  72  IBLA  254  (Apr. 
1983) 


l~> . 


Unless  the  statute  creating  the  area  specifically 
provides  otherwise,  areas  within  the  national  park 
system  are  not  open  for  location  of  mining  claims. 

The  provision  of  the  Wilderness  Act  of  1964, 
16  U.S.C.  *  1133(d)(3)   (1976),  which  allows  mining 
claims  to  be  located  in  "wilderness  areas"  until 
Dec.  31,  1983,  applies  only  to  mining  activities 
within  national  forest  lands  designated  as  wilder- 
ness.  It  is  not  applicable  to  lands  such  as  the 
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Buffalo  National  River  which  are  part  of  the  national 
park  system,  not  national  forest  lands. 

ili_Ia_6iSaiil_e t_al .  ,    73    IBLA    19     (May    9,    1983) 

Tom. Brown,  74  IBLA  3D  (June  27,  1983) 


It  is  not  the  function  of  the  Board  of  Land 
Appeals  to  make  an  inquiry  into  the  motivation  of  any 
Government  agency  which  has  initiated  a  contest  against 
mining  claims.   The  fact  that  such  contest  challenges 
the  validity  of  certain  mining  claims,  and  not  of 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.   The  Board  of  Land  Appeals 
cannot  abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  properly  are  declared  null  and  void  upon 
a  showing  of  lack  of  discovery  of  a  valuable  mineral 
deposit  upon  the  claims. 

anil^S-StatSS-ii  Lee_Hi_Ricex_Goldie_Ei_Rice,  73  IBLA 
128  (Bay  23,~1983)~~ 


A  decision  by  BLM  disapproving  plans  of  operations 
concerning  mining  claims  located  within  wilderness 
study  areas  will  be  upheld  where  BLM's  determination, 
pursuant  to  43  Subpart  3802,  that  proposed  operations 
would  impair  the  suitability  of  the  study  areas  for 
preservation  as  wilderness  is  reasonable  based  on  the 
record  and  the  mining  claimant  fails  to  present  any 
new,  relevant  information  in  support  of  an  appeal  from 
BLM's  decision. 

Mining  plans  of  operations  concerning  claims  or 
portions  thereof  located  outside  a  wilderness  study 
area  are  properly  evaluated  under  the  surface  manage- 
ment provisions  of  "43  CFR  Subpart  3809,  rather  than 
under  the  provisions  governing  lands  under  wilderness 
review  contained  in  43  CFR  Subpart  3802. 

££iih_!i_.K.i!S3££l§I£»  7<*  IBLi  106  (June  30,  1983) 


Where  a  corporation  seeking  a  mineral  patent  files 
a  certificate  showing  incorporation  under  the  laws  of  a 
state,  such  corporation  has  established  its  citi2enship 
within  the  meaning  of  the  Mining  Law  of  1872,  and  a 
conclusive  presumption  thereby  arises  that  all  stock- 
holders of  the  corporation  are  citizens  of  the  United 
States,  regardless  of  whether  this  is  true  or  not. 


In_re_Pacif ic  Coast  Molybdenum  Co. 
1983) 


75  IBLA  16  (Aug.  5, 
90  I.D.  352 


The  Secretary  of  the  Interior  is  required  ty 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  143  U.S.C.  %    1782(c)   (1976),  to  manage 
lands  under  review  for  wilderness  suitatility  so  as 
to  prevent  the  impairment  of  the  wilderness  character- 
istics of  those  lands.   Where  the  Bureau  of  Land 
Management  rejects  a  plan  of  operations  for  drilling 
on  mining  claims  located  in  a  wilderness  study  area  on 
the  basis  that  the  proposed  operation  would  impair  the 
naturalness  of  the  study  area,  the  rejection  will  be 
upheld  where  the  mining  claimant  fails  to  establish 
error  in  the  determination. 


Golden,  Triangle  Exploration  Co..  76  IBLA  245  (Oct, 
198  3)" 


17, 
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MINING_CLAIHS--Continued 

GENERALLY — Continued 

Where  the  Bureau  of  Land  Management  declares 
various  lode  mining  claims  null  and  void  because  the 
oanei  of  record  is  not  a  United  States  citizen  and,  on 
appeal,  evidence  is  submitted  showing  that  the  claims 
are  currently  owned  in  part  by  United  States  citizens, 
the  decision  will  be  reversed. 

J-  Garth_Woodworth,  78  IBLA  112  (Dec.  22,  1983) 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a  claimant 
■ay  establish  the  exterior  boundaries  of  a  lode  claim 
on  land  under  a  Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a  vein  or  lode  discovered  on  lands  available 
for  location. 

Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

Santa^Fe^Minina^Inc.  ,  79  IBLA  U8  (Feb.  9,  19814) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  ««  1701,  1782(c)   (1976),  requires  the 
Secretary  to  regulate  mining  operations  in  lands  under 
wilderness  review  to  prevent  impairment  of  the  suit- 
ability of  these  areas  for  prospective  or  potential 
inclusion  in  the  wilderness  system.   Where  a  proposed 
mining  plan  of  operation  on  such  land  calls  for  the  use 
of  mechanized  earthmoving  equipment  to  clear  a  new  area 
and  the  creation  of  new  roads  in  new  areas,  BLB  prop- 
erly rejected  the  plan. 

Mining  operations  in  lands  under  wilderness 
review  may  continue  even  if  they  are  determined  to  be 
impairing  wilderness  values  if  the  operations  are 
occurring  in  the  same  manner  and  degree  that  they  were 
being  conducted  on  Oct.  21,  1976.   (lining  activities 
not  exceeding  that  manner  and  degree  shall  be  regulated 
only  to  prevent  undue  and  unnecessary  degradation  of 
public  lands.   However,  the  existence  of  mining  opera- 
tions actually  being  conducted  on  the  land  on  Oct.  21, 
1976,  and  not  mere  statutory  right  to  use,  is  required 
to  authorize  subsequent  mining  activities  in  the  same 
manner  and  degree. 

52lI§_CaEe,  79  IBLA  20U  (Feb.  28,  19814) 


Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   while  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 


MINING  CLAIHS--Continued 

GENERALLY — Continued 

In  the  absence  of  specific  evidence  that  a  mining 
claim  location  notice  dated  subsequent  to  the  date  of 
withdrawal  of  the  land  upon  which  the  claim  was 
located  was  intended  to  be  an  amendment,  rather  than  a 
relocation,  of  a  claim  located  prior  to  the  withdrawal, 
a  mining  claimant  cannot  relate  the  date  of  a  location 
to  an  earlier  location  and  thus  validate  a  claim  which 
would  otherwise  be  considered  null  and  void  ab  initio. 

John  C.  Belli.  80  IBLA  39  (Bar.  28,  198U) 


Federal  law  requires  that  mining  locations  be  made 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.   Title  to  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  mining  and  extracting  minerals.   Even 
if  a  discovery  could  be  shown  to  exist,  proof  of  tad 
faith  can  invalidate  a  claim,  since  in  such  a  situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 

Uj^ed_Sta^s_vi_Jon_Zimmers_l_claire_Kelli,  81  IBLA 
141  (May  17,  T98U) 


where  a  lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a  claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  not  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a  claim 
might,  in  the  proper  circumstances,  invest  the  claimant 
with  extralateral  rights  in  other  land  beyond  or  adja- 
cent to  that  land  which  is  closed  to  mineral  entry. 

9ai»in_Zi_J2hSSl2£«  81  IBL*  295  (June  12,  198<4) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 

Western  Nuclear.  Inc..  82  IBLA  67  (July  12,  19814) 


With  respect  to  an  interim  conveyance  of  land  to  a 
Native  corporation  pursuant  to  sec.  1U  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  U3  U.S.C. 
t  1613  (1982),  the  statute  does  not  provide  for  the 
reservation  cf  a  private  right  of  access  to  a  mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17(b)  (2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  U3  U.S.C. 
%    1616  (b)  (2)   (1976)  . 

Herbert  I.  Stewart.  Donald  J.  Ferguson,  82  IBLA  329 
(Sept. "7  19814) 


A  perfected  but  unpatented  mining  claim  is 
property  in  the  fullest  sense  of  the  word,  and  its 
ownership,  transfer,  and  use  are  governed  by  well- 
defined  code  or  codes  of  law,  and  are  recognized  by 
states  and  the  Federal  Government. 


£2B5l2£JS_L!J.I!fi§i_£_.Drainaae_CoJ 
79  IBLA  237  7«ar.  1,  198^)" 


Sutro  Tunnel  Co. 


California  Portland  Cement  Corp . 
Isept.  187  198147 


S3  IBLA  11 
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!5I5I!*5_£fiAIl!i —  Continued 
GENERALLY — Continued 


Where  a  lode  mining  clam  is  located  partially  on 
withdrawn  land,  it  is  not  null  and  void  ab  initio  to 
the  extent  of  its  inclusion  of  such  lands.   A  locator 
whose  discovery  is  on  lands  opened  to  location  nay 
extend  the  end  lines  and  side  lines  of  his  clan  across 
withdrawn  or  patented  land  to  define  the  extralateral 
rights  to  lodes  or  veins  which  apex  within  the  claia. 

Co^i_co_A_eric_nx_Inc_,  8a  IBLA  209  (Dec.  27,  1984) 


«IflI»S_£i*iSS--Continued 

ABANDONHENT — Continued 

Under  « 3  CFB  3833.2-l(b)  (1978),  the  owner  of  an 
unpatented  lining  claia  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  prior  to  Dec.  31  of  each  calendar 
year  following  the  calendar  year  in  which  such  claim 
was  located,  file  in  the  proper  BLB  office  evidence  of 
annual  assessment  work  performed  during  the  previous 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claia. 

Bobert  H.  Bansen,  Federal  Bentonite  Co.,  46  IBLA  9  3 
(Feb.  28,  1980) 


ABANDOHHENT 

Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work,  or  notice  of  intention  to  hold 
the  claim  on  or  before  Dec.  31  of  the  calendar  year 
following  the  calendar  year  in  which  the  claia  was  re- 
corded in  the  BLH  office,  the  claim  is  properly  deeaed 
conclusively  to  have  been  abandoned. 

MiiiS ne_llinnier ,  45  IBLA  1  (Jan.  8,  1980) 
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C______i_n,  45  IBLA  156  (Jan.  23,  1980) 


"Copy  of  the  Official  Record  of  the  Notice  or  Cer- 
tificate of  Location."   Under  the  revised  definition  of 
the  term  at  43  CFR  3833.0-5(i)  (1979),  a  duplicate  of  a 
notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a  "copy  of  the  official  record  of  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833.1-2  (b)  if  tendered  within 
90  days  of  the  date  of  location. 

Jaaes_E.._S t ron_ ,  45  IBLA  386  (Feb.  13,  1980) 


where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  require 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a  mining  claia  is  recorded  for  future 
recordings,  a  claimant  fails  to  include  the  nuaber  when 
he  files  a  notice  of  assessaent  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  but 
fails  to  furnish  the  nuaber,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claia,  as  provided  by 
the  Act. 

E§iid_Vi_Udi,  45  IBLA  389  (Feb.  13,  1980) 


The  owner  of  an  unpatented  mining  claia  located 
before  Oct.  21,  1976,  has  until  Oct.  22,  1979,  in  which 
to  record  his/her  notice  of  location  with  BLH.   How- 
ever, if  he/she  elects  to  record  in  1977,  he/she  must 
file  an  affidavit  of  assessaent  work  or  a  notice  of 
intention  to  hold  the  mining  claim  prior  to  Dec.  31  of 
the  following  calendar  year,  1978,  and  each  year  there- 
after, or  the  claia  will  be  conclusively  deeaed  to  have 
been  abandoned. 

Josephine  B.  Buchen.  46  IBLA  298  (liar.  31,  1980) 

te_i2_«i_£°sbl ,  46  IBLA  363  (Apr.  8,  1980) 

Clarence  Jti_and_Anna  F_  Owens,  47  IBLA  149  (May  6, 
1980) 


The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  tiae 
periods  prescribed  therein,  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

JLky.llis_Wood_et_a.li,  46  IBLA  309  (Apr.  4,  1980) 

Lawrence  Jacobx  Freeda  Jacob.  49  IBLA  137  (July  28, 
1980) 

__ewe__  H±ll_Hinin_  Co.x  Inc_,  49  IBLA  197  (Aug.  6, 
19807 

Lost  Pollack  Dining  and  Exploration.  Ltd..  50  IELA  227 
(Sept.  30,  19807 

Edward  J.  Szynkowski,  Jr, .  53  IBLA  310  (Mar.  25,  1981) 
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£ar.l_0ber_,  46  IBLA  319  (Apr.  4,  1980) 


43  CFR  3833.1-2(a)  states  that  the  owner  of  an 
unpatented  mining  claia,  aillsite,  or  tunnel  site  on 
Federal  lands  on  or  before  Oct.  21,  1976,  shall  file 
(file  shall  aean  being  received  and  date  stamped  by  the 
proper  BLH  office)  on  or  before  Oct.  22,  1979,  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  or  site  filed  under  state  law. 
The  depositing  of  a  copy  of  the  document  in  the  mail 


MINING  CLAIHS- -Continued 

ABANDONMENT — Continued 

does  not  constitute  a  "filing"  within  the  conteit  of 
the  regulation. 

______________»  "6  IBLA  358  (Apr.  8,  1980} 

Earl  A.  Tenley,  47  IBLA  200  (Hay  7,  1980) 

2_El______E__£»  U8  IBLA  55  (BaY  29»  1980) 


Where  the  owner  of  an  unpatented  lining  cldii  lo- 
cated after  Oct.  21,  1976,  in  the  calendar  year  1977, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Dec.  31  of 
the  calendar  year  following  the  calendar  year  in  which 
the  claim  was  located,  the  claim  is  properly  and  con- 
clusively deemed  to  have  been  abandoned  and  to  be  void. 

!JOEiisest_Minini_&_nercantile^_Inci,  16  IBLA  360 
(Apr.  8,  1980) 

Geomet_Ex£lorationi_Inci,  47  IBLA  135  (Apr.  30,  1980) 

S2&?E£_Ri_Eisenman,  50  IBLA  145  (Sept.  26,  1980) 


SI-IS  £_______ — Continued 

ABANDOBMEST — Continued 

Where  a  »ining  claimant  submits  a  copy  of  a  no- 
tice of  location  to  the  BLH  District  Office  at  Burley, 
Idaho,  for  a  claim  located  prior  to  Oct.  21,  1976,  he 
has  not  complied  with  43  CFR  3833.1-2  (a),  even  though 
the  material  was  submitted  to  the  District  Cffice 
before  the  expiration  of  the  statutory  deadline  of 
Oct.  22,  1979,  as  the  location  notice  has  not  been 
filed  in  the  "proper  BLH  office,"  which  is  the  BLK 
Idaho  State  Office,  in  Boise,  as  expressly  provided 
by  43  CFR  3833.0-5(g)  and  1821. 2-1  (d)  ,  and  the  mining 
claim  is  properly  declared  abandoned  and  void  under 
43  CFR  3833.4  (a) . 

__2_2l_m____ ,  47  IBLA  289  (Hay  15,  1980) 


The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  and 
it  properly  is  declared  abandoned  and  void. 

Wilbur  Martin.  47  IBLA  370  (May  21,  1980) 


Onder  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  in  calendar  year 
1977,  must  file  an  affidavit  of  assessment  work  or  a 
notice  of  intention  to  hold  the  mining  claim  on  or  be- 
fore Dec.  30  of  the  following  calendar  year,  1978,  or 
the  claims  will  be  conclusively  deemed  to  have  been 
abandoned  and  will  be  declared  void. 

Vernon  H.  and  Barbara  R.  Johnson,  47  IBLA  43  (Apr.  11, 
1980) 


The  owner  of  an  unpatented  mining  claim,  located 
after  Oct.  21,  1976,  must  file  within  90  days  after  the 
date  of  location,  in  the  proper  BLM  office,  a  copy  of 
the  certificate  of  location  of  the  claim. 

The  failure  to  file  the  instruments  required  by 
43  CFR  3833.1  and  3833.2  within  the  time  periods  pre- 
scribed therein,  constitutes  an  abandonment  of  the  min- 
ing claim,  and  the  claim  is  properly  deemed  to  be  void. 

lEi£_S.!!EI.2I .  iil    IBLA  112  (Apr.  28,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate 
office  of  the  Bureau  of  Land  Management  an  affidavit 
of  assessment  work  or  a  notice  of  intention  to  hold 
the  mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
conclusively  deemed  to  have  been  abandoned. 

_etti_and_Cl_rence_L___u_ fey.,  47  IBLA  175  (Hay  7,  1980) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLM  employees  cannot  relieve 
the  owner  of  a  mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a  statute  for  his  failure  to  comply  with 
its  requirements. 

Alva  F.  Rockwell  and  Alva  A.  Rockwell.  47  IBLA  272 
(Hay  l37  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate  of- 
fice of  the  Eureau  of  Land  Management  an  affidavit  of 
assessment  work  or  a  notice  of  intention  to  hold  the 
mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
deemed  conclusively  to  have  been  abandoned. 

Where  an  appellant  asserts  on  appeal  that  proof  of 
labor  was  mailed  timely  to  the  Bureau  of  Land  Manage- 
ment, but  there  exists  no  record  of  their  receipt,  the 
documents  cannot  be  considered  as  filed. 


Gary  L.  Barton,  J.  Marinelli,  R, 
(Hay~21,  198c7 


-_____»  "7  IBLA  386 


Under  sec.  314(a)  of  the  Federal  Land  Folicy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1  (c),  the 
owner  of  unpatented  mining  claims  located  in  the  cal- 
endar year  1977,  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  the  following  calendar  year, 
1978,  or  the  claims  will  be  conclusively  deemed  to  have 
been  abandoned. 

Where  a  claimant  is  not  required  to  do  any  as- 
sessment work  under  the  general  mining  laws,  but  is 
required  nevertheless  to  file  under  43  CFR  3833.2-1  (c), 
he  must  file  a  notice  of  intention  to  hold  the  claims 
in  lieu  of  an  affidavit  of  assessment  work  performed. 

__!_______  "alkerx_Lewis_Sandbera,  47  IELA  389  (May  22, 

1980) 


Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a  predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  required  by  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
«  1744  (1976)  and  43  CFR  3833.2-1  (c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

____J_Star_Fo_ndation__Inc_.,  "8  IBLA  96  (Hay  29,  1980) 


_°_____________»    t8    IBLA    404     (July    11,    1980) 
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Under  43  O.S.C.  «  1744  (1976)  and  43  CFB  3833.2-1, 
3833. 4,  where  the  owner  of  an  unpatented  lining  claia 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  or  before  Oct.  22,  1979,  his  claia  is  deeaed 
conclusively  to  be  abandoned  and  to  be  null  and  void. 

Kenneth  K.  Parker,  48  IBLA  129  (Hay  30,  1980) 


Century   XXI    [lining 


49  IBLA  166  (July  30,  1980) 


Onder  43  CFR  3833.2-1  (c),  the  owner  of  an  un- 
patented lining  claia  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  on  or  before  Dec.  30  of  each  cal- 
endar year  following  the  calendar  year  in  which  such 
claia  was  located,  file  in  the  proper  BLH  office  evi- 
dence of  annual  assessment  work  performed  during  the 
previous  assessment  year  or  a  notice  of  intention  to 
hold  the  mining  claia. 

B°nald_Foraker,  48  IBLA  132  (Hay  30,  1980) 

Anna  Schalkewic2.  48  IBLA  134  (Hay  30,  1980) 

Zoes  Associates.  50  IBLA  164  (Sept.  30,  1980) 


HIBIBG  CLAIBS — Continued 

ABABDOBBEBT — Continued 

(1976) ,  and  may  result  in  a  forfeiture  of  the  claia. 
Hickel  v.  The  oj,!  Shale  Corp..  400  D.S.  48  (1970). 

United  States  v.  Catlin  Bohme  et  al,.  United  States  v, 
Exion  Corp.  et  al..  United  States  v.  Aidabell e  Brown 
it  al,.~48  iIIa  267  (June  30,  1980)  ~        87~l7l>.  24{ 


Under  43  U.S.C.  4  1744  (1976),  and  43  CFB 
383  3. 1-2  (b)  and  3833.4,  the  owner  of  an  unpatented 
mining  claia  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLB  office  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location,  or  the  claia  aust  be  deeaed 
abandoned  and  void. 

James  White.  48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  «  1744  (1976),  and  43  CFB 
3833.1-2  (a),  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  mast  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Hanagement  on  or  before  Oct.  22,  1979,  or  the  claia  is 
deeaed  abandoned  and  void. 


The  owner  of  a  mining  claia  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Hanage- 
aent  and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833. 1-2 (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  43  U.S.C.  «  1744  (1976)  and  43  CFB  3833.4, 
the  failure  to  timely  file  an  instrument  required  by 
43  CFB  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deeaed  to  be  void. 

George  B.  Flewelling.  48  IBLA  141  (Hay  30,  1980) 


Onder  43  CFR  3833.2-1  (a)  and  3833.4(a),  the  owner 
of  an  unpatented  mining  claia  located  before  Oct.  21, 
1976,  notice  of  which  is  recorded  with  BLH  in  the  cal- 
endar year  1977,  aust  file  an  affidavit  of  assessment 
work  or  a  notice  of  intention  to  hold  the  claia  on  or 
before  Dec.  30  of  the  following  calendar  year,  1978, 
or  the  claia  will  be  conclusively  deemed  to  have  been 
abandoned. 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

Armando  .Hajalca,  48  IBLA  351  (July  11,  1980) 


The  owner  of  an  unpatented  mining  claia  located  on 
Federal  lands  excluding  lands  within  a  unit  of  the 
National  Park  System,  but  including  lands  within  a 
national  monument  administered  by  the  United  States 
Fish  and  wildlife  Service  or  the  United  States  Forest 
Service,  after  Oct.  21,  1976,  shall,  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar 
year  in  which  such  claia  was  located,  file  in  the  proper 
BLH  office  evidence  of  annual  assessment  work  performed 
during  the  previous  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim.   Where  the  claimant 
does  not  do  so,  the  claims  are  deeaed  abandoned  and 
properly  declared  void. 

Don. and  .Mary. L.  .Clark.  49  IBLA  11  (July  15,  1980) 


fie t  ty._fiorton ,  u8  IBLA  18a  (June  9,  1980) 


Under  43  CFR  3833.2-1  (a),  the  owner  of  an  unpa- 
tented mining  claia  aust  file  affidavits  of  assessaent 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  each  calendar  year  following 
the  year  of  recordation  of  the  claia  with  BLH,  or  the 
claia  will  be  conclusively  deeaed  to  have  been  aban- 
doned under  43  CFR  3833.4(a). 

Ii£i2I_DeLanae,  48  IBLA  222  (June  16,  1980) 


Failure  to  maintain  a  claia  by  doing  assessment 
work  each  year  may  constitute  evidence  of  abandonment. 
Independently,  a  failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 30  U.S.C.  &  28  (1976),  requires  a  finding  that 
the  claim  has  not  been  "maintained"  within  the  meaning 
of  sec.  37  of  the  Hineral  Leasing  Act,  30  U.S.C.  «  193 


Under  43  U.S.C.  t  1744  (1976)  if  the  owner  of  a 
mining  claia  located  on  or  before  Oct.  21,  1976,  does 
not  file  a  copy  of  the  recorded  notice  or  certificate 
of  location  by  Oct.  22,  1979,  the  claia  aust  be  deemed 
abandoned  and  void. 

Frank_p_te  a_u  i ,  49  IBLA  40  (July  21,  1980) 


The  owner  of  mining  claims  located  prior  to 
Oct.  21,  1976,  must  file  evidence  of  annual  assess- 
ment work  performed  on  the  claims  during  the  preced- 
ing assessment  year,  or,  where  appropriate,  notices 
of  intention  to  hold  the  claims,  no  later  than  on  or 
before  Oct.  22,  1979,  or  the  claims  are  properly 
declared  abandoned  and  void. 

"Preceding  assessaent  year."   The  "preceding 
assessment  year"  is  the  assessment  year  most  recently 
completed.   Thus,  the  requirement  that  evidence  of 
annual  assessaent  work  completed  during  the  "preceding 
assessaent  year"  be  filed  on  or  before  Oct.  22,  1979, 
concerns  the  assessment  year  ending  at  noon  on  Sept.  1, 
1979. 

A  mining  claimant  may  file  a  notice  of  intention 
to  hold  its  mining  claims  in  lieu  of  evidence  of  annual 
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assessment  work  performed  thereon  only  where  the  obli- 
gation to  per  fori • t he  annual  assessment  work  has  been 
suspended  or  deferred  or  has  not  yet  accrued.   where 
the  record  indicates  no  such  circuastances  and  shows 
to  the  contrary  that  the  claimant  was  required  to  and 
did  perform  this  work  in  the  preceding  assessment 
year,  filing  notices  of  intention  will  not  suffice. 

A  notice  of  intention  to  hold  a  group  of  mining 
claims  must  meet  the  requirements  set  out  at  43  CFB 
3833.2-3  (a),  and  must  include,  inter  alia,  a  clear 
statement  of  the  reason  why  the  annual  assessment  work 
was  not  performed.   This  requirement  is  impossible  of 
satisfaction  where  the  claimant  in  fact  did  the  assess- 
ment work. 

A  failure  to  file  evidence  of  annual  assessment 
work  for  the  preceding  assessment  year  is  not  excused 
by  43  CFR  3833.1(b),  which  provides  that  a  filing  which 
complies  with  FLPBA  may  rot  be  deemed  invalid  because 
of  its  failure  to  meet  the  requirements  of  other  laws. 

Alaska  mi  n^Co^ ,  49  IBLA  M3  (July  21,  1980) 
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All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hugh  A.  Johnson.  50  IBLA  47  (Sept.  9,  1980) 


Onder  43  CFP  3833.1-2  (b),  the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  BLB  office  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  or  site. 

The  failure  to  file  an  instrument  required  by  sees. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

Tod  Anderson.  50  IBLA  66  (Sept.  17,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  a  copy  of  the  certifi- 
cate or  notice  of  location  of  the  claim  with  BLB  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  BLB  properly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Henry  D.  Friedman.  49  IBLA  97  (July  28,  1980) 


Under  43  O.S.C.  «  1744  (1976)  and  43  CFR 
3833.1-2  (a),  3833.2-1  (a),  3833.4,  for  a  mining  claim 
located  on  or  before  Oct.  21,  1976,  a  copy  of  the 
notice  or  certificate  of  location  and  evidence  of 
assessment  work  or  notice  of  intention  to  hold  must  be 
filed  with  the  Bureau  of  Land  Management  by  Oct.  22, 
1979,  or  the  claim  shall  be  deemed  abandoned  and  void. 

Canyon  View  Mining  Co.,  49  IBLA  184  (July  31,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 

Mariaret_J.._jJilson,  49  IBLA  228  (Aug.  12,  1980) 

James  V.  Brady.  51  IBLA  361  (Dec.  29,  1980) 


For  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  under  43  U.S.C.  *  1744  (1976),  43  CFR  3833.1-2(a) 
and  3833.4,  a  copy  of  the  recorded  notice  or  certifi- 
cate ot  location  must  be  filed  with  the  appropriate 
BLB  state  office  by  Oct.  22,  1979,  or  the  claim  shall 
be  conclusively  deemed  to  be  abandoned  and  void. 

Y.i£3i!_5i_J§2i2lA_Elizabeth_Hutton,  49  IBLA  329 
(Aug.  25,  1980) 


Under  43  CFR  3833.1-2(a)  and  3833.4(a),  the  own- 
er of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a  copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Management  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 


Pursuant  to  43  CFR  3833.2-1 (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  evidence 
of  annual  assessment  work  performed  during  the  preced- 
ing assessment  year  or  a  notice  of  intention  to  hold 
the  mining  claim.   where  evidence  of  assessment  work  is 
not  filed,  the  claim  is  conclusively  deemed  abandoned 
and  void  pursuant  to  43  U.S.C.  4  1744(c)   (1976)  and 
43  CFR  3833.4  (a)  . 

Don  Saqmoen,  Perry  Adkison.  Ward  I.  Jones.  50  IELA  84 
(Sept.  17,  1980) 


where  a  person  has  located  a  mining  claim  on  or 
before  Oct.  21,  1976,  the  requirement  of  43  U.S.C. 
t  1744  (1976)  and  43  CFR  3833.1-2  (a)  concerning  claims 
located  prior  to  the  enactment  of  FLPMA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  to  record  the  location 
notice  with  BLB. 

Under  43  U.S.C.  %    1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Management  a  copy  of  the  notice  or 
certificate  cf  location  of  a  mining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  proper  forum  to 
decide  whether  or  not  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  are  constitutional. 

iMSI-feed,  50  IBLA  141  (Sept.  26,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  the  record- 
ing with  BLM  of  the  copy  of  the  notice  or  certificate 
of  location,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assessment 
year  or  a  notice  of  intention  to  hold  the  mining  claim. 

The  owner  of  an  unpatented  mining  claim  located  on 
Federal  lands  after  Oct.  21,  1976,  must,  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar  year 
in  which  such  claim  was  located,  file  in  the  proper  BLB 
office  evidence  of  annual  assessment  work  performed  dur- 
ing the  previous  assessment  year  or  a  notice  of  intention 
to  hold  the  mining  claim.   Where  the  claimant  does  nnt 
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do  so,  the  clans  are  deemed  abandoned  and  properly 
declared  void. 

Bilburn  Downey,  Eugene  A.  Cunningham.  50  IBLA  212 
(Sept.  30,~l980) 
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properly  aay  recognize  only  one  clan  as  valid.   In 
these  circumstances,  BLB  properly  requires  the  owner  to 
select  which  claia  to  validate. 

Eva  Hollies  et  al..  51  IBLA  1«0  ("ov.  20,  1980) 


Where  the  owners  of  an  unpatented  lining  claia 
located  prior  to  Oct.  21,  1976,  fail  to  file  an  affi- 
davit of  assessment  work  or  notice  of  intention  to  hold 
the  claia  on  or  before  Oct.  22,  1979,  having  filed  a 
copy  of  the  notice  of  location  with  BLB  during  calendar 
year  1978,  the  claia  is  properly  deemed  to  be  abandoned 
and  void  under  «3  O.S.C.  ft  17UU  (c)   (1976),  and  U3  CFH 
L.Ed. 2d  593  (1980),  «8  O.S.L.H.  0603  (June  2,  1980), 

Where  appellants  assert  on  appeal  that  evidence  of 
assessment  work  was  timely  aailed  to  BLB,  but  there 
exists  no  record  of  its  receipt  the  documents  cannot  be 
considered  as  filed. 

ponald  D.  Yesely  et  al. .  50  IBLA  277  (Oct.  6,  1980) 


Where  the  owner  of  unpatented  mining  claias  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Oct.  22,  1979, 
deadline  for  so  doing,  but  fails  to  file  evidence  of 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  properly 
declared  abandoned  and  void. 

§laSiei_Bishop.,  50  IBLA  371  (Oct.  21,  1980) 

Joseph  V.  Dodge,  d.b.a.  Rocky  Bountain  Bineral  Co., 
50  IBLA  39U  (Oct.  2a ,  1980)" 


Onder  sec.  3la  (a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  U3  U.S.C.  ft  17UU  (a)   (1976),  and 
i»3  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1977,  Bust  file 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claias  on  or  before  Dec.  30  of  the 
following  calendar  year,  1978,  or  the  claims  are  con- 
clusively deemed  to  have  been  abandoned  by  the  owner 
and  to  be  void. 

Henry  H.  Schaid,  Judith  A.  Schaid,  50  IBLA  a  06 
(Oct.  2«,  1980) 


Hichael  Jon  HcFarland.  51  IBLA  173  (gov.  26,  1980) 
Pacific  Coast  Bines,  Inc..  53  IBLA  200  (Bar.  17,  1981) 


Onder  a3  U.S.C.  *  17UU  (1976)  and  a3  CFR  3833.2-1, 
3833. a,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 

Pearl  Kelly,  51  IBLA  185  (Dec.  2,  1980) 

Lloyd  B.  Buttgereit.  52  IBLA  363  (Feb.  19,  1981) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

i5M_fi_Schmelzer,    51    IBLA    188    (Dec.    2,    1980) 


Pursuant  to  a3  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (al  FR  a6357  Oct.  2C,  1976),  or  36  CFR~9.5  is, 
pursuant  to  16  U.S.C.  ft  1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 

a°s£°°-k*.-£°°2ei. »  51  IBLA  191  (Dec.  5,  1980) 


Under  sec.  3la  (a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  and  a3  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  was  required  to  file  with  BLB  evidence 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979.   Failure  to  so  file 
constitutes  conclusive  abandonment  of  the  claim  and 
renders  it  void. 

ES ter _a nd_R i nda_Hasson ,  51  IBLA  17  (Oct.  28,  1980) 


Under  a3  CFR  3833.1-2  (d),  the  owner  of  unpatented 
mining  claims  must  tender  a  filing  fee  of  $5  per  claim 
when  filing  recordation  information,  or  BLB  properly 
rejects  the  filing  as  unacceptable.   Where  he  submits 
information  on  or  before  the  Oct.  22,  1979,  deadline, 
but  does  not  include  this  fee  on  or  before  this  date, 
BLB  properly  regards  this  filing  as  unacceptable,  so 
that  the  claims  became  void  under  a3  CFR  3833. a  when 
the  deadline  passed  without  an  acceptable  filing. 

Where  the  owner  of  two  mining  claims  files  recor- 
dation information  for  two  claims  with  BLB,  but  tenders 
only  $5  as  a  filing  fee,  this  amount  is  insufficient  to 
provide  the  required  $5  fee  for  both  claims,  and  BLB 


Under  a3  U.S.C.  *  17aa  (a)   (1976)  and  a3  CFR 
3833.2-1  (c),  the  owner  of  an  unpatented  mining  claim 
located  on  Federal  lands  after  Oct.  21,  1976,  must  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  in  which  such  claim  was  located,  file  in 
the  proper  BLB  office  evidence  of  annual  assessment 
work  performed  during  the  previous  assessment  year  or 
a  notice  of  intention  to  hold  the  mining  claim,  or  the 
claim  must  be  presumed  abandoned  and  void. 

Santa  Bonica  Hospital  Bedical  Center  Foundation, 
51  IELA  19U  (Dec.  57  1980) 

Glen  Gould.  52  IBLA  305  (Feb.  10,  1981) 


Where  a  person  locates  mining  claims  on  or  before 
Oct.  21,  1976,  the  requirement  of  a3  U.S.C.  ft  17aa 
(1976)  and  a3  CFR  3833.1-2(a)  concerning  claims  located 
prior  to  the  enactment  of  FLPBA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLB. 

Under  a3  CFR  3833. a,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (b)  of 
this  section  shall  be  deemed  conclusively  to  constitute 
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an  abandonment  of  the 
site  by  the  owner. 


oining  claii 


lillsite,  or  tunnel 


43  CFR  3«33.1-2(d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Oct.  21,  1976,  are 
deemed  abandoned  and  void. 

J°l!!l_:Ii_BUesmore_et_al..,  51  IBLA  297  (Dec.  17,  1980) 


The  failure  to  file  an  instrument  required  by 
43  CFF  3833.1-2(a),  (b)  ,  and  3833.2-1  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim  and  it 
is  properly  declared  abandoned  and  void. 

Susan_Ha t ivo ,  52  IBLA  134  (Jan.  lb,  1981) 


The  Federal  regulations  at  43  CFB  3833.4(a)  do  not 
conflict  with  43  CFB  3833.4(b)  which  pertains  to  the 
filing  of  defective  or  untimely  instruments  under  laws 
other  than  the  Federal  Land  Policy  and  Management  Act. 


*l§x_£iSiSi!3Bj_i!§rI  Anne  Pinkhai 
19817 


52  IBLA  149  (Jan.  16, 


Where  a  person  locates  a  mining  claim  on  or  before 
Oct.  21,  1976,  the  requirement  of  43  U.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2  (a)  concerning  claims  located 
prior  to  the  enactment  of  FLPMA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLM. 

Under  43  U.S.C.  «  1744  (197b)  and  43  CFF  3833.4, 
the  failure  to  file  such  instruments  as  required  by 
subsections  (a)  and  (b)  of  that  section  shall  be  deemed 
conclusively  to  constitute  an  abandonment  of  the  mining 
claim,  or  mill  or  tunnel  site  by  the  owner. 

The  Department  of  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  the  proper 
forum  to  decide  whether  or  not  the  recordation 
provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  relating  to  mining  claims  are 
constitutional . 

Marvin_Ei_Browni_Ione_Bi_Brown,  52  IBLA  44  (Jan.  b, 
1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  and  43  CFF 
3833.1-2,  the  owner  of  a  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  Management  office 
within  90  days  of  location  of  the  claim.   Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandonment 
of  the  claim  by  the  owner  and  renders  the  mining  claim 
void. 

Thomas  F.  Byron,  Anna  B.  Philo,  52  IBLA  49  (Jan.  6, 
1981) 


Where  the  owner  of  an  unpatented  mining  claim 
files  a  copy  of  the  notice  of  location  of  this  claim 
with  BLM  in  1978,  he  is  required  to  file  a  copy  of 
the  proof  of  annual  labor  performed  on  the  claim  dur- 
ing the  assessment  year  ending  on  Sept.  1,  1979,  on 
or  before  Oct.  22,  1979,  failing  which  his  claim  is 
properly  declared  abandoned  and  void. 

3i£kaSl_flaug.er,  52  IBLA  129  (Jan.  16,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  and  recorded  with  BLM  in  1979,  is 
required  to  file  evidence  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Oct.  22, 
1979.   Failure  to  so  file  constitutes  conclusive  aban- 
donment of  the  claim  and  renders  it  void. 


The  filing  of  evidence  of  annual  assessment  work 
in  the  county  clerk's  office  is  not  compliance  with  the 
recordation  requirements  of  43  CFR  3833.2-1. 

J2i>2£nSS_Sojl a nd ,  52  IBLA  233  (Feb.  3,  1981) 


The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim. 

Ben  Hartensen.  Anne  Hartensen.  Will  Halstead.  52  IELA 
253~"(Feb7  6,"l98l7~~ 


Under  43  U.S.C.  «  1744  (1976)  and  43  CFR  3833.1-2, 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Management  office 
on  or  before  Oct.  22,  1979.  This  requirement  is  man- 
datory and  failure  to  comply  conclusively  constitutes 
abandonment  of  the  claim  by  the  owner. 

J°e_lastone,  52  IELA  288  (Feb.  9,  1981) 

John  W.  Baccus.  59  IBLA  288  (Oct.  30,  1981) 


where  the  mining  claimant  alleges  that  he  timely 
submitted  his  yearly  affidavit  of  assessment  work  to 
BLM,  but  that  it  apparently  was  lost  in  the  mail,  this 
circumstance  will  not  excuse  a  late  filing.   Cne  who 
selects  a  means  of  delivering  a  document  must  bear 
the  responsibility  for  any  consequential  delay  or 
failure  of  delivery  by  that  means. 

Dean.Saylor.  52  IBLA  366  (Feb.  19,  1981) 


Where  mining  claimants  assert  on  appeal  that  affi- 
davits of  annual  assessment  work  were  timely  filed  with 
BLM  but  present  no  evidence  substantiating  that  asser- 
tion, the  Board  of  Land  Appeals  will  affirm  a  BLM  deci- 
sion declaring  the  claims  abandoned  pursuant  to  43  CFF 
3833.2-1  (a)  . 

Ierl.a._ Rhoads^_ Re ne_ Horga n  ,  52  IBLA  393  (Feb.  24,  1981) 


Li_Ei_Garrison,  52  IBLA  131  (Jan.  16,  1981) 
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Where  the  owner  of  an  unpatented  mining  claia  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

K er r i_and_ I ngrid_ Douglas,  53  IBLA  18  (Feb.  26,  1981) 

Thomas_ Williams,  56  IBLA  55  (July  10,  1981) 

Jaii_Mi_s§sasE»  59  IBLA  199  (Oct.  27,  i98i> 

Hest_Fork_Minin3_Co_.,  60  IBLA  370  (Dec.  22,  1981) 
Sa ma n.$ ha_Jo  wman  ,  61  IBLA  20  (Dec.  29,  1981) 
Her ma n_Pi 1 t z ,  61  IBLA  113  (Jan.  6,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  311  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  O.S.C.  «  1741  (1976),  and  13  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Hanagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

£aul_R^_Scott_and_Betty._Fi_Scott ,  53  IBLA  75  (Mar.  2, 
1981)" 

Paula_Troester_Saragoza  et  al..,  53  IBLA  217  (Mar.  19, 
1981) 

United  States  v.  Paul  H.  Koenigsmark_et  al.,  53  IBLA 
377  (Mar.  31,  1981)"" 

Ja !es_Wa t ki ns ,  51  IBLA  51  (Apr.  9,  1981) 

£3!!<ial_An<jelonii_Dou2las_Blixt ,    54    IBLA    56    (Apr.    9, 
1981) 

J.°.h.n_Hichard_Bodie,    51    IBLA    93     (Apr.    11,    1981) 

J2§e£h_0jur o vich ,  51  IBLA  100  (Apr.  15,  1981) 

Bi  11_C .._  Ross ,  51  IBLA  116  (Apr.  16,  1981) 

Charles_Wi_McGowan_III,  51  IBLA  119  (Apr.  16,  1981) 

Mascot  Silver-Lead  Mines.  Inc.,  51  IBLA  121  (Apr.  16, 
1981) 

£harlex_Ei_Gossetti_Jrii_et_aK ,    51    IBLA    139 
(Apr.    17,    1981) 

iames_Bi_fluakenbush,  51  IELA  155  (Apr.  21,  1981) 

Dell_Warren,  51  IBLA  159  (Apr.  21,  1981) 

iiaan_«iflina_Coi ,  51  IBLA  165  (Apr.  21,  1981) 

SiIiiaS_Ii_Schindler,  51  IBLA  221  (Apr.  23,  1981) 

S2SEI_£EO*l§y_et_ali ,  54  IBLA  229  (Apr.  27.  1981) 

HiIIi^2_A2^iPj!_l2£*ee_et_a!i,  51  IBLA  232  (Apr.  27, 
1981) 

Mrsi_RandolEh_Gi_Muniz,  51  IBLA  237  (Apr.  27,  1981) 

£22E3e_Hi_Willis_et_ali,  54  IBLA  239  (Apr.  27,  1981) 

Bernard_J.._Braker,  51  IBLA  332  (May  5,  1981) 

PniIiE_§ia£a!.«._5eorge_Vournas,  51  IBLA  343  (Hay  7, 
1981) 

B2a_»bitsgn,  55  IBLA  5  (May  26,  1981) 

£°b£r  t_C_._Cl  uzen ,  55  IBLA  12  (Bay  26,  1981) 

•>i3£ey._Hodgesx_John_Golden,  55  IBLA  17  (May  26,  1981) 
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Earl  Kremiller.  55  IBLA  28  (May  27,  1981) 

Glenn  D.  Graham.  Lynne  L.  Graham.  55  IBLA  39  (May  28, 
19817 

JSS-Benfeam,  55  IBLA  45  (Hay  29,  1981) 

Bettj»_L._Henri,  55  IBLA  47  (May  29,  1981) 

Bruce  L.  Baker.  Robert  C.  Baker.  55  IBLA  55  (May  29, 
1981) 

Alex_S te war t ,  55  IBLA  105  (June  1,  1981) 

Alberta  K.  Romerio.  55  IBLA  110  (June  1,  1981) 

James  K.  Pope  et  alT.  55  IBLA  118  (June  8,  1981) 

£SA_Reser ve_Cor£. ,  55  IBLA  162  (June  9,  1981) 

flowa 1 2_ii_J< A! ley. ,  55  IBLA  165  (June  9,  1981) 

J2§e£h_0jurovich,  55  IBLA  182  (June  15,  1981) 

W.  LeGrande  Law.  55  IBLA  193  (June  16,  1981) 

Herbert. S. .HcClunq,  55  IBLA  260  (June  25,  1981) 

fi22_Ii_Iates,  55  IBLA  263  (June  25,  1981) 

R_i££3Id._I.i_£"ia.s_et_al;.,  55  IBLA  382  (June  29,  1981) 

Charles  M.  Lowe  et  al..  55  IBLA  381  (June  29,  1981) 

Is! vin_a n d_Jer n ice_ Darbi ,  56  IBLA  11  (July  8,  1981) 

Jeraldiip.  Ledbetter,  56  IBLA  81  (July  15,  1981) 

Kina_of_the  Hills  Hininq  Co..  56  IBLA  107  (July  16, 
1981) 

Gari  M.  Greenlaw,  Ronald  D.  Sharp.  56  IELA  109 
(July  16,  1981) 

Walter  p.  Cosdon.  56  IBLA  112  (July  16,  1981) 

Ken  Alexander.  56  IBLA  129  (July  16,  1981) 

Georae_Ii_Lakich,  56  IBLA  118  (July  20,  1981) 

Lyle  I.  Thompson.  56  IBLA  155  (July  20.  1981) 

Stexhen_G._Rjjdisillx_Evelxn_Ji_Rud_isill,    56    IBLA    158 
7july~20,~198ir 

L°aise_P . _Shu 1 t is ,  56  IBLA  163  (July  20,  1981) 

J<2lIand_Marshall,    56    IBLA    187     (July    20,    1981) 

".iliiim.O^Bahnj,  56  IBLA  190  (July  20,  1981) 

MEiell_Mining  Co^_Wilf  ord_F._HontgOBe.ri ,  56  IELA  236 
(July  22,  19817 

Sst_t__gf____neth_D__Stahl,  56  IBLA  276  (July  28,  1981) 

_____ _La ______ X ,  56  IBLA  298  (July  28,  1981) 

«.ii2ia______owman,  56  IBLA  312  (July  29,  1981) 

2i!2ii!a_E2«5i2_W2ntS»  56  IBLA  315  (July  29,  1981) 

Felmont_Oil_Corp.J1,  56  IBLA  321  (July  29,  1981) 

£aroline_E._Brown,  56  IBLA  331  (July  30,  1981) 

JSiUJ-Ii-Utfea n ,    56    IBLA    313    (July    30,    1981) 

t2E e n_Ne 1 son ,  56  IBLA  352  (Aug.  3,  1981) 

£2£a2d_Ii_2_ack,  56  IBLA  354  (Aug.  3,  1981) 
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S_a_ngn____T_orntg_,  56  IBLA  359  (Aug.  3,  1981) 

Es ta te_o£_Hari_ii_Sitch ie ,  56  IBLA  361  (Aug.  3,  1981) 

Jer g§e_F __Br g__.n  ,  56  IBLA  364  (Aug.  3,  1981) 

Edith_Gion.  5b  IBLA  375  (Aug.  3,  1981) 

L_la____F_ii_2£S,  56  IBLA  385  (Aug.  3,  1981) 

Norman_L.i__.Mgon,  57  IBLA  1  (Aug.  5,  1981) 

_on_E.__gbinson,  57  IBLA  5  (Aug.  5,  1981) 

Harr _________ ,  57  IBLA  15  (Aug.  6,  1981) 

PiZg_li_Ne«fian.  57  IBLA  23  (Aug.  6,  1981) 

li2Sar______gus_r,  57  IBLA  27  (Aug.  6,  1981) 

__llia_______oe_c_.  57  IBLA  29  (Aug.  6.  1981) 

_____________  57  IBLA  35  (Aug.  10,  1981) 

5° bert_P__W_ lson ,  57  IBLA  40  (Aug.  10,  1981) 

Bill__aser,  57  IBLA  51  (Aug.  17,  1981) 

22Sid_Tr_esd_ll_e__al_,  57  IBLA  60  (Aug.  17,  1981) 

<£Ordon_____i__s,  57  IBLA  122  (Aug.  25,  1981) 

C.O.__S___Inc_,  57  IBLA  128  (Aug.  25,  1981) 

S2I_l2*«_ei_lii«  57  IBLA  136  (Aug.  25,  1981) 

Shirlei__hoB__>son__._D_jane____T_o_£Son,  57  IBLA  15a 
(Aug.  25,  1981) 

_________________ ,  57  IBLA  221  (Aug.  27,  1981) 

I!2l*I_J!£§2!}££§§_£2.=. l0a_Be_onsidera__.__.on^,  57  IBLA  237 

(Aug.  27,~1981) 

ii_Gr_ce___ds_grt_,  57  IBLA  242  (Aug.  27,  1981) 

l2££§_5i_i2S3<  57  IBLA  263  (Aug.  28,  1981) 

aelson_C__Barri,  57  IBLA  268  (Aug.  31,  1981) 

l2t§£50unt_in_E___g_atign  £°a»  57  IBLA  271  (Aug.  31, 
1981) 

l2iSI2°a2t3__.n____lorat_on  Co..,  57  IBLA  274  (Aug.  31, 

1981) 

_gd_______C_t_s,  57  IBLA  276  (Aug.  31,  1981) 

fiel_Ruj_.£,  57  IBLA  297  (Aug.  31,  1981) 

E£2iS_l2!ine»  57  IBLA  303  (Aug.  31,  1981) 

522£ae_Mi_V___le,  57  IBLA  330  (Sept.  1,  1981) 

P«!!_C__i_Chie£________Cg_,  57  IBLA  346  (Sept.  3,  1981) 

Kath__S____r,  57  IBLA  349  (Sept.  8,  1981) 

IiEaie_Dg_le_,  57  IBLA  389  (Sept.  10,  1981) 

V i£2± n ia_____ghnston ,  57  IBLA  392  (Sept.  10,  1981) 

Heidelberg  Silver  Mining  Co.,  Inc..  58  IBLA  10 
(Sept.  16,  1981) 

5gnn__C____£SiS,  58  IBLA  29  (Sept.  16,  1981) 

St__e__V__Mi__g__,  58  IBLA  32  (Sept.  16,  1981) 

Michae ________ 1 ue ,  58  IBLA  35  (Sept.  17,  1981) 

Keith.R. _______ ,  58  IBLA  59  (Sept.  21,  1981) 
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5li£EIi)_flack?S5iS#  58  IBLA  64  (Sept.  22,  1981) 

£!id_£A£jS°a"x_!°£e.Eta_Ki£jy>a5»  58  IBLA  131  (Sept.  24, 
1981) 

____________ 1_ ,  58  IBLA  134  (Sept.  24,  1981) 

£la__t_n_ __________ ,  58  IBLA  137  (Sept.  25,  1981) 

_._S._Hade__c__r,  58  IBLA  152  (Sept.  25,  1981) 

88  I.D.  873 

Ben_Hest_r,  58  IBLA  163  (Sept.  28,  1981) 

Mi-Sice,  58  IBLA  192  (Sept.  29,  1981) 

AlfiSlI-ii-fillerup,  58  IBLA  194  (Sept.  29,  1981) 

Fre__jgn  t  _____________ ,  58  IBLA  197  (Sept.  29,  1981) 

J°£n_2_.__r_i_>!§.  58  IBLA  207  (Sept.  29,  1981) 

£-§______.  ___rrill__H_  Grant  Noble,  58  IBLA  211 

(Sept.  29,  1981)" 

Toi  Applegarth.  58  IBLA  224  (Sept.  30,  1981) 

Albe_t__g_che___ames_Ulber_,  58  IBLA  230  (Oct.  6,  1981) 

fli£j!a§i_Ji_labi_ia_,  58  IBLA  243  (Oct.  6,  1981) 

Heirs  of  Raynond  D_,  .Carson  _et  al.,  58  IELA  265 
(Oct.  77~1981) 

Jonn_Si_JS <!SJS .  58  IBLA  316  (Oct.  16,  1981) 

Lee____N_ wsob ,  58  IBLA  325  (Oct.  16,  1981) 

£2naId_L___o_£_an,  58  IBLA  327  (Oct.  16,  1981) 

_u___e____Goatch_r,  58  IBLA  337  (Oct.  19,  1981) 

BSJ!JJi§_f 2£§i?er 3 ,  58  IBLA  346  (Oct.  19,  1981) 

££an£_§i_Sch___#  58  IBLA  355  (Oct.  20,  1981) 

Lloyd  P.  Webster.  58  IBLA  363  (Oct.  20,  1981) 

Ju5l_JieIl2ii_SeO£3e__e____,  58  IBLA  369  (Cct.  20,  1981) 

_arren__. ______ ,  58  IBLA  381  (Oct.  21,  1981) 

AOS_£o_.  59  IBLA  112  (Oct.  26,  1981) 

J°S_ii_i!alts»  59  IBLA  127  (Oct.  26,  1981) 

E°n_G___ i lber t son ,  59  IBLA  143  (Oct.  26,  1981) 

Fle.tcner_D.i_ Fisher,  59  IBLA  150  (Oct.  26,  1981) 

Ieddi__.__or3_n,  59  IBLA  153  (Oct.  26,  1981) 

Seor______Ca_l__,  59  IBLA  189  (Oct.  27,  1981) 

J!°  be  r  _________  ivre,  59  IBLA  220  (Oct.  28,  1981) 

LouiS-Ii-Sharfi,  59  IBLA  223  (Oct.  28,  1981) 

".illiaj-Si-Slith,  59  IBLA  252  (Oct.  29,  1981) 

J a «es_ W__Cole ,  59  IBLA  280  (Oct.  30,  1981) 

Hi_Ji_Rod___u_h,  59  IBLA  286  (Oct.  30,  1981) 

*Bi2i!_Ji_«eier ,  59  IBLA  311  (Nov.  4,  1981) 

»§!!■ ut___u_____th_r_J___e_ine,  59  IELA  316  (Nov.  4, 
1981) 

LA2i2^JA_0s_0_n______C_S.__Ltd_,  59  IBLA  323  (Nov.  5, 

1981) 

___£__c__S____L___.  60  IBLA  65  (Nov.  19,  1981) 
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MfiMS-CLAIBS — Continued 
ABANDONMENT — Continued 


___0__Hei__e.  60  IBLA  78  (Nov.  19,  1981) 

"i  L__Baroid_Pet__l_uB  Services,  60  IBLA  90  (Nov.  19, 
1981) 

James_GJ._Bobinson_gi_ali,  60  IBLA  134  (Nov.  24,  1981) 

___________ h ,  60  IBLA  171  (Nov.  21,  1981) 

Sl-iAD-Si-Stuck .  60  IBLA  197  (Nov.  27,  1981) 

Ronal__B__Guntert___ari___G__Guntert,  60  IBLA  200 
liiov.  27,  1981) 

Everett  V.  Cohoe.  60  IBLA  235  (Dec.  4,  1981) 

Do__C_o_,  60  IBLA  255  (Dec.  4,  1981) 

£_______*_______.  61  IBLA  4  (Dec.  29,  1981) 

£°£ert_ Wright,  61  IBLA  158  (Jan.  20,  1982) 

________________ ,  61  IBLA  161  (Jan.  21,  1982) 

Dale_I__P_tchen___u_____Patchen,  61  IBLA  185  (Jan.  26, 
1982) 

Si££ael_  Boone  v.,  61  IBLA  210  (Jan.  26,  1982) 
Har°ld_____oods,  61  IBLA  359  (Feb.  16,  1982) 

Esther  H.  Hoore.  61  IBLA  391  (Feb.  18,  1982) 

Kay  B.  Krebs,  62  IBLA  8a  (Feb.  25,  1982) 

El  Capitan  Oil  Co..  Inc.,  62  IBLA  146  (Bar.  5,  1982) 

!<2-_S___i_VSE£A»  62  IBLA  291  (Bar.  16,  1982) 

______________ ,  62  IBLA  303  (Bar.  18,  1982) 

Douglas  B.  Overaan.  62  IBLA  397  (Bar.  25,  1982) 
George  Fauver.  62  IBLA  399  (Bar.  25,  1982) 
S°bert_Li_Race_e t_a 1 . ,  63  IBLA  1  (Bar.  25,  1982) 
£_™§E_«__S§x_I_c_ .  63  IBLA  49  (Bar.  30,  1982) 
Car.l_W.i_SLj._Cla i r e ,  63  IBLA  125  (Apr.  5,  1982) 
____________2E_»  6"  IBLA  21  CaY  6»  1982) 

Yester  Barler.  64  IBLA  86  (Bay  12,  1982) 
Herbert. _________ ,  64  IBLA  89  (Bay  12,  1982) 

C____L____e__en_Gore ,  64  IBLA  271  (June  2,  1982) 

Char les_L__ Roberts,  65  IBLA  67  (June  23,  1982) 
___i__n_____o_______al_,  65  IBLA  122  (June  25,  1982) 

__»_______■__,  65  IBLA  180  (June  29,  1982) 

Joe  Karren.  Sr. .  et  al. .  65  IBLA  387  (July  23,  1982) 

Vance  W  .._Di_hans__Leon_S.  W_i_ht,  69  IBLA  391  (Jan.  4, 
198  3) 

_________ nhar.__ ,  73  IBLA  207  (Bay  27,  1983) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976  and  43  CFB  3833.2-1  (a)  the  owner 
of  an  unpatented  mining  claii  located  on  Federal  lands 
on  or  before  Oct.  21,  1976,  and  recorded  with  the 
Bureau  of  Land  Banageaent  in  1979,  last  file  in  the 
proper  Bureau  ot  Land  Banageaent  office  evidence  of 
annual  assessaent  work  or  a  notice  of  intention  to  hold 
the  claia  on  or  before  Oct.  22,  1979.   This  requireaent 


_________ AIBS--Continued 

ABANDONMENT- -Continued 

is  aandatory  and  failure  to  coaply  conclusively  consti- 
tutes abandonment  of  the  claia  by  the  owner. 

lll»ir___ine_____c_,  53  IBL»  89  (Bar.  2,  1981) 


Under  the  Federal  Land  Policy  and  Banagenent  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  mining  claia  located  on  or 
before  Oct.  21,  1976,  and  recorded  with  BLB  in  1979,  is 
required  to  file  evidence  of  assessaent  work  or  notice 
of  intention  to  hold  the  claia  on  or  before  Oct.  22, 
1979.   Failure  to  so  file  conclusively  constitutes 
abandonment  of  the  claim  and  renders  it  void. 

Janice  Fay  Cndreako,  I.  D.  Bonaghan.  53  IBLA  128 
(Bar.~5,"l981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  D.S.C.  ft  1744(a)   (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  min- 
ing claims  located  in  the  calendar  year  1978,  must 
have  filed  with  the  Bureau  of  Land  Banagement  (BLB) , 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30,  1979, 
or  the  claias  are  conclusively  deeaed  abandoned  and, 
thus,  void.   Filing  is  accoaplished  when  a  document  is 
delivered  to  and  received  by  the  proper  BLB  office. 

Cl_at_s_S__ult,  53  IBLA  171  (Mar.  16,  1981) 


The  conclusive  presuaption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  1744  (1976)  is  imposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  froa  the  statutory  consequences. 

Although  at  coaaon  law,  abandonaent  of  a  aining 
claia  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  ft  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claia  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonaent.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  Bay  not  be 
considered  in  such  cases. 

L_____eith,  53  IBLA  192  (Bar.  17,  1981)      88  I.D.  369 

l!he__Grou__Bi_e___I_c_,  58  IBLA  88  (Sept.  24,  1981) 

E__a__W_  Cook_  Barl_ne_Coo_,  58  IBLA  358  (Oct.  20, 
1981) 

_____________ ,  62  IBLA  9  (Feb.  23,  1982) 

S_________Sai t h ,  62  IBLA  378  (Mar.  24,  1982) 

Thoaas  G.  Bason  et  al.,  64  IBLA  104  (May  17,  1982) 

_i___a___l_er  Mines  Co. ,    Inc. .  67  IBLA  130  (Sept.  16, 
1982)"" 

John.Heston,  68  IBLA  206  (Nov.  10,  1982) 

fiSliifi-Iradshaw,  68  IBLA  390  (Nov.  23,  1982) 

Estate  of  Hoodie  Nichols.  69  IBLA  382  (Jan.  4,  1983) 

Inez  HcDoraan.  Audrey  Pilqer.  72  IBLA  383  (May  5,  1983) 
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______:_______ — Continued 

ABANDONMENT — Continued 
Ja_______i£2______ri______2__/  72  IBLA  395  (Hay  5,  1983) 

__°___________2__/  73  ibla  10a  (nay  23,  i983j 

___________ n__Co. ,  73  IBLA  270  (June  7,  1983) 

Har2id_U._l.ona,  73  IBLA  280  (June  7,  1983) 

_____!  n_M____«  73  IBL*  28"  (June  7,  1983) 

_______________________ ,  7  3  IBLA  311  (June  7,  1983) 

Paul  P.  Saith  et  al, ,  7  3  IBLA  3  36  (June  8,  1983) 

____________»  73  IBLA  386  (June  15,  1983) 

_____I___s_______2_ ,  74  IBLA  163  (July  12,  1983) 

Bruce  Naylor.  Bill  Barney.  Darrell  Taylor,  714  IBLA 
201  (July  18,  1983) 

______________________ .  74  IBLA  213  (July  18,  1983) 

2u_______ne_als__Inc_,  74  IBLA  217  (July  18,  1983) 

It __________ ,  74  IBLA  367  (July  28,  1983) 

____e___tter,  74  IBLA  397  (Aug.  2,  1983) 

Hackay  Bar  Corp. .  75  IBLA  57  (Aug.  5,  1983) 

__u_____!X______I __________ t,  75  IBLA  76  (Aug.  10,  1983) 

_oon_a__e___Inc_ ,  76  IBLA  53  (Sept.  19,  1983) 

S___rt_ W__H _____ ,  76  IBLA  99  (Sept.  21,  1983) 

C_arles__a_o___arie_____a_o,  76  IBLA  107  (Sept.  21, 
1983) 

_2_____________«  76  IBLA  218  (Oct.  17,  1983) 

Crownite  Corp..  American  Pumice  Products,  Inc.,  76  IBLA 
236  (Oct.  17,  1983) 

__2____________________«  76  IBLA  357  (Oct.  24,  1983) 

_2! _________________ f  77  IBLA  235  (Nov.  29,  1983) 


The  failure  to  file  the  instruments  required  by 
sec.  311  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  a3  U.S.C.  4  1744  (1976),  and  13  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Where  mining  claimants  assert  on  appeal  that  evi- 
dence of  assessment  work  required  by  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  D.S.C.  $  1744 
(1976)  and  43  CFR  3833.2-1  (a)  was  timely  mailed  to  the 
Bureau  of  Land  Management  (BLH)  but  there  exists  no 
record  of  BLB's  receipt  of  the  documents,  the  Board 
■ust  find  that  there  was  not  a  timely  filing  and  that 
the  claias  are  declared  atandoned  and  void.   Claimants, 
who  chose  the  manner  of  mailing,  must  bear  the  conse- 
quences of  nondelivery. 

_______________________ «  53  IBLA  267  (Mar.  23,  1981) 

-°_______°__«  5B  IBLA  u03  (Oct.  21,  1981) 


MINING  CLAIMS — Continued 


ABANDONMENT — Continued 


Where  the  owners  of  unpatented  mining  claias 
located  prior  to  Oct.  21,  1976,  file  notices  of 
recordation  for  such  claias  with  the  Bureau  of  Land 
Management  on  Oct.  22,  1979,  but  fail  to  file  evi- 
dence of  annual  assessment  work  until  Dec.  28,  1979, 
pursuant  to  sec.  314(c)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  »  1744  (c) 
(1976),  and  43  CFR  3833.4(a),  the  failure  to  file 
timely  the  evidence  of  annual  assessaent  work  consti- 
tutes conclusive  abandonaent  of  the  claims  and  renders 
the  claias  void. 

Joh n_ Plu t _________ _____ ,  53  IBLA  313  (Mar.  25,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  13  U.S.C.  »  1714  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPHA)  ,  43  U.S.C.  4  1744(a) 
(1976),  and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented 
mining  claims  located  in  the  calendar  year  1978,  must 
have  filed  with  the  Bureau  of  Land  Management  (ELM) , 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claias  on  or  before  Dec.  30,  1979, 
or  the  claims  are  conclusively  deemed  abandoned  and, 
thus,  void.   Neither  FLPMA  nor  the  regulations  provide 
for  any  leeway  in  the  application  of  the  penalty  for 
failure  to  file  the  required  information. 

Ernest  M.  Cuzzocreo,  54  IBLA  108  (Apr.  15,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  and  43  CFR  3833.2-1  (c),  the 
owner  of  unpatented  mining  claims  located  in  the  calen- 
dar year  1978,  must  file  affidavits  of  assessment  work 
or  notices  of  intention  to  hold  the  mining  claias  on  or 
before  Dec.  30  of  the  following  calendar  year,  1979,  or 
the  claias  will  be  conclusively  deeaed  to  have  been 
abandoned. 

__ss_______i_ ______ >    5U  IBLA  134  (Apr.  17,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  t  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  abandonment  of  the  mining  claim  by  the 
owner. 

The  filing  of  evidence  of  annual  assessment  work 
in  the  county  clerk's  office  is  not  compliance  with  the 
recordation  requirements  of  43  CFR  3833.2-1. 

Cla_ t ________ r tis ,  54  IBLA  184  (Apr.  22,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744(a)   (1976), 
and  43  CFR  3833.2-1  (a),  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  and 
recorded  with  BLM  in  1979,  is  required  to  tile  evidence 
of  annual  assessment  work  or  notice  of  intention  to 
hold  the  claia  on  or  before  Oct.  22,  1979.   Failure  to 
file  conclusively  constitutes  abandonment  of  the  claim 
and  renders  it  void. 

_______________ ,  54  IBLA  303  (Apr.  29,  1981) 

_°__r____°___»  5"  IBLA  337  (May  5,  1981) 
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BUmS  CLAIMS — Continued 
ABAND0SHE1IT — Con  tinned 
William  8.  Barbat.  56  IBLA  26  (July  8,  1981) 


Onder  sec.  HI  (a)  of  the  Federal  Land  Policy  and 
Ranageaent  Act  of  1976,  u  i   O.S.C.  S    1741  (a)  (1976), 
and  13  CFH  3833.2-l(c),  the  owner  of  unpatented  lining 
claias  located  in  the  calendar  year  1977,  mst  have 
filed  with  the  Bureau  of  Land  Management  (BLR) ,  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  mining  claias  on  or  before  Dec.  30,  1978,  or 
the  claims  are  conclusively  deemed  abandoned  and,  thus, 
void. 


Eugene  E. 


51  IBLA  352  (flay  12,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and  flan- 
agement  Act  of  1976,  U3  O.S.C.  *  1714  (1976),  and 
43  CFR  3833.1-2  (a),  the  owner  of  an  unpatented  mining 
claim  located  before  Oct.  21,  1976,  must  file  on  or 
before  Oct.  22,  1979,  in  the  proper  BLfl  office,  a  copy 
of  the  notice  of  location  or  the  claim  will  be  conclu- 
sively deemed  to  have  been  abandoned  and  declared  void. 

Where  an  unpatented  mining  claim  is  located  in 
Alaska  near  the  dividing  line  separating  the  Anchorage 
and  Fairbanks  districts,  indicated  on  the  map  in  13  CFB 
1821.2-1,  such  that  it  is  virtually  impossible  from  the 
map  to  determine  with  substantial  accuracy  in  which 
district  the  mining  claim  lies,  the  timely  filing  of 
the  location  notice  by  the  owner  of  the  claim  in  either 
the  Alaska  State  Office  or  the  Fairbanks  District 
Office  will  be  considered  as  satisfying  the  requirement 
of  13  CFH  3833.1-2  (a)  of  filing  in  the  proper  BLR 
office. 

Inspiration  Develop.aent_Co.. ,  54  IBLA  390  (Hay  20,  1981) 

88  I.D.  557 

L2£ell_L.._ Patten,  55  IBLA  125  (June  3,  1981) 


Onder  sec.  31U  (a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  13  O.S.C.  ♦  1711(a)  (1976), 
and  13  CFR  3833. 2-1 (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Hanagement  (BLH) ,  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  mining  claias  on  or  before  Dec.  30,  1980,  or 
the  claias  are  conclusively  deeaed  abandoned  and,  thus 
void.   Filing  is  accoaplished  when  a  document  is  deliv- 
ered to  and  received  by  the  proper  BLH  office. 

2S£2x_l£Cj..  55  IBLA  77  (June  1,  1981) 


Acceptance  for  recordation  of  a  tiaely  filed 
certificate  of  location  of  unpatented  lining  claim 
and  negotiation  of  the  check  for  the  required  service 
fee  creates  no  estoppel  to  subsequently  declare  the 
claim  abandoned  and  void  for  failure  to  file  timely 
the  required  evidence  of  assessment  work  or  notice  of 
intention  to  hold. 

Hargaret  E.  Peterson.  55  IBLA  136  (June  1,  1981) 


BHUS  CLAIHS — Continued 

1BASD0IREIT — Continued 

have  assured  the  claimant  that  the  documents  would 
reach  the  Mew  Reiico  State  Office  by  Dec.  30,  1980, 
will  not  excuse  late  filing. 

Jack  H.  Wheatley.  55  IBLA  145  (June  8,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  O.S.C.  *  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  or  evi- 
dence of  perforaance  of  annual  assessment  work  on  the 
claia  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requireaent  is  aandatory 
and  failure  to  comply  conclusively  constitutes  an  aban- 
donment of  the  claia  by  the  owner  and  renders  the  claia 
void. 

Although  at  coaaon  law,  abandonment  of  a  aining 
claia  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claiaant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Ranageaent  Act  of  1976  (43  O.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claia  has  not  been  abandoned  by 
his  coapliance  with  the  Act's  requireaents,  and  any 
failure  of  coapliance  produces  a  conclusive  presuaption 
of  abandonaent.   Accordingly,  extraneous  evidence  that 
a  claiaant  intended  not  to  abandon  his  claia  aay  not  be 
considered  in  such  cases. 

Robert  B.  Fennell.  Clair  B.  Colbnrn.  d.b.a.  Colfensch 
Hining  Ass'.n,  56  IBLA  43  (July  8,  1981) 


Onder  sec.  314(a)  of  the  Federal  Land  Policy  and 
Ranageaent  Act  of  1976,  43  O.S.C.  t  1744(a)  (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claias  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Ranageaent  (BLH) ,  affida- 
vits of  assessment  work  or  notice  of  intention  to  hold 
the  aining  claias  on  or  before  Dec.  30,  1980,  or  the 
claias  are  conclusively  deeaed  abandoned  and,  thus, 
void. 

Allen  Turner.  56  IBLA  280  (July  28,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  O.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Hanagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claia  by  the 
owner. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite  ser- 
vice fee  within  the  time  periods  prescribed  therein, 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

Fred  WT  Croxen  III.  56  IBLA  318  (July  29,  1981) 

William_Scott_Olsen,  65  IBLA  271  (July  12,  1982) 
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Deficiencies  under  the  regulations  in  the  content 
of  an  affidavit  of  assessment  work  or  notice  of  inten- 
tion to  hold  filed  with  the  Bureau  of  Land  Hanagement 
with  respect  to  an  unpatented  mining  claim  may  te  con- 
sidered curable  and  do  not  result  in  a  conclusive  pre- 
sumption of  abandonment  of  the  claim  where  the  filing 
meets  the  requirements  of  sec.  311  of  the  Federal  Land 
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Policy  and  Hanageaent  Act  of  1976,  U3  O.S.C.  •  1744 
(1976). 


iitb  respect, to  unpatented 
after  Oct.  21,  1976,  the  fact  tha 
perfoming  assessment  work  under 
not  yet  accrued  does  not  obviate 
filing  either  notice  of  intention 
evidence  of  assessment  work  with 
office  where  the  notice  of  locati 
copy  thereof  with  the  Bureau  of  L 
to  Dec.  31  of  the  year  following 
which  the  claia  was  located  under 
federal  Land  Policy  and  Hanageaen 
43  O.S.C.  «  1744  (1976) . 


ining  claims  located 
t  the  requirement  for 
the  mining  law  has 
the  necessity  of 
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Ted  Dilday.  56  IBLA  337  (July  30,  1981)     88  I.D.  682 
______________  »  60  IBLA  173  (Nov.  24,  1981) 


The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite 
service  fee  within  the  tiae  periods  prescribed  therein 
Bust  be  deeaed  conclusively  to  constitute  an  abandon- 
aent  of  the  aining  claia,  and  it  is  properly  declared 
void. 

warren  Wheeler.  56  IBLA  350  (Aug.  3,  1981) 

Eugene  J.  Corless.  67  IBLA  135  (Sept.  16,  1982) 

Glen  ».  .Taylor,  67  IBLA  393  (Oct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  «  1744  (1976),  the 
owner  of  an  unpatented  aining  claia  located  before 
Oct.  21,  1976,  aust  file  on  or  before  Oct.  22,  1979, 
in  the  proper  BLH  office,  a  copy  of  the  notice  of 
location,  or  the  claia  will  be  conclusively  deeaed 
to  have  been  abandoned  and  declared  void. 

__________________ .  56  IBLA  391  (Aug.  3,  1981) 


Pursuant  to  43  CFR  3833.1-1  and  36  CFR  9.5(a),  an 
unpatented  aining  claim  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  not 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  ________  notice  (41  FR  46357  (Oct.  20, 

1976)),  or  36  CFR  9.5  is,  pursuant  to  16  U.S.C.  «  1907 
(1976) ,  conclusively  presumed  to  be  abandoned  and 
void. 

ib£ai_Si_!iEtide£»  57  IBL*  68  (»ug.  18,  1981) 
Georae_pi_Hooker_et_al_I.,  66  IBLA  168  (Aug.  12,  1982) 


BIBIBG  CLAIBS — Continued 
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Pursuant  to  43  CFB  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  Bureau  of  Land  Han- 
ageaent office  on  or  before  Oct.'  22,  1979,  evidence  of 
annual  assessment  work  performed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  bold  the 
mining  claim.   where  evidence  of  assessment  work  is  not 
filed,  the  claim  is  conclusively  deemed  abandoned  and 
void  pursuant  to  43  O.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4(a). 

D.  E,  Bailey.  57  IBLA  120  (Aug.  25,  1981) 

Ralph  A.  Plumb.  58  IBLA  254  (Oct.  6,  1981) 

John  Silva.  59  IBLA  167  (Oct.  26,  1981) 


where  the  case  records  of  unpatented  aining  claims 
located  prior  to  Oct.  21,  1976,  disclose  that  prior  to 
Oct.  22,  1979,  both  copies  of  notices  of  location  and 
proofs  of  assessment  work  were  filed  with  the  proper 
office  of  the  Bureau  of  Land  Hanagement,  it  is  not 
proper  to  declare  the  claims  abandoned  and  void  because 
the  evidence  of  assessment  work  was  filed  prior  to  the 
filing  of  the  copies  of  the  notices  of  location. 

Leland  W.  Hiscoabe,  Dudley  L.  Davis.  57  IBLA  161 
(Aug.  25,  1981) 


It  is  gross  error  for  the  Bureau  of  Land  Hanage- 
aent to  declare  unpatented  aining  claias  abandoned  and 
void  for  failure  to  submit  a  proof  of  labor  when  the 
case  files  of  the  subject  mining  claias  reflect  that  a 
proof  of  labor  was  timely  submitted  to  BLH  and  ELH  had 
acknowledged  receipt  thereof. 

Parish  Chemical  Co.,  57  IBLA  240  (Aug.  27,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  O.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Hanagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  fact  that  mining  claims  are  oil  placer  claims 
and  that  there  is  production  on  the  claims  does  not 
prevent  the  conclusive  abandonment  and  voiding  of  the 
claims  for  failure  to  comply  with  FLPHA's  recordation 
requirements. 

Petro-Lewis  Corp..  Partnership  Properties  Co..  57  IBLA 
300  (Aug.  31,  1981) 
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Di_Li_Nielsen_i_R._Wi_ToB_p.kins,  57  IBLA  114  (Aug.  25, 
19817 


The  failure  of  a  holder  of  a  millsite  claim  which 
has  been  properly  recorded  under  43  O.S.C.  $  1744(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  aillsite  is  a  curable  defect  and  the  millsite  may 
not  be  deemed  to  have  been  abandoned  absent  a  failure 
to  comply  with  a  notice  of  deficiency. 

Harlow  H, . Ober billig.  57  IBLA  336  (Sept.  1,  1981) 


The  failure  of  the  owner  of  an  unpatented  mining 
claim  to  furnish  a  date  of  location,  not  indicated  in 
a  copy  of  the  notice  of  location  of  the  claim  filed 
with  BLH,  in  response  to  a  notice  of  deficiency 
requiring  the  submission  of  such  date  within  30  days, 
may  be  waived  where  BLH  already  had  evidence  of  when 
the  claim  was  located,  the  person  entrusted  with  such 
matters  was  incapacitated  during  this  time  period. 
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and  the  claiaant  proaptly  furnished  the  date  of  loca- 
tion upon  learning  of  the  failure  to  respond  tiaely. 

Part  City  Chief  Bining  Co..  57  IBLA  342  (Sept.  3,  1981) 


The  conclusive  presuaption  of  abandonment  which 
attends  the  failure  to  file  an  instruaent  required 
by  43  U.S.C.  *  1744  (1976)  is  iaposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  adainistra- 
tive  official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncoapliance  with  the  statute,  or  to  afford 
claiaants  any  relief  froa  the  statutory  consequences. 

Ternon  Bradley.  57  IBLA  351  (Sept.  8,  1981) 

United  States  Energy  Corp.  et  al. .  58  IBLA  159 
(Sept.  28,  1981) 

Guy  A.  Matthews,  58  IBLA  246  (Oct.  6,  1981) 

Bnpert  Thorne,  58  IBLA  319  (Oct.  16,  1981) 

Wayne  Cook.  58  IBLA  350  (Oct.  19,  1981) 

IaterErise_HiJiesi_Inci,  58  IBLA  372  (Oct.  20,  1981) 

John  T.  Saeaton  et  al.,  59  IBLA  108  (Oct.  26,  1981) 

Elizabeth  Francis,  60  IBLA  6  (Hov.  12,  1981) 

Hilliaa  Cooper,  60  IBLA  50  (gov.  17,  1981) 

RajBondLIU  HcCool.  Harold  P.  Hinds.  60  IBLA  62 
(Hov.  19,  1981) 

George  Vincent  HcHahon.  60  IBLA  187  (Hov.  27,  1981) 

Hicolaus  P.  Hewby.  60  IBLA  264  (Dec.  15,  1981) 

3aJ2£_2i_Aliii£S ,  60  IBLA  284  (Dec.  17,  1981) 

Al  Sherman,  61  IBLA  94  (Jan.  4,  1982) 

Hilliaa  H.  H.  Underwood,  61  IBLA  172  (Jan.  25,  1982) 

Leonard  H.  nelson.  .Sr, .  61  IBLA  353  (Feb.  11,  1982) 

Douglas, Lee. Jones,  62  IBLA  107  (Bar.  2,  1982) 

Flpren  Klopfenstein,  62  IBLA  238  (Bar.  11,  1982) 

Cal aho_Bin i na_Coi ,  63  IBLA  5  (Bar.  25,  1982) 

Old  Hundred .Gold  Hininq  Co..  63  IBLA  56  (Bar.  30,  1982) 

Ly_nn_Da2,  63  IBLA  70  (Bar.  30,  1982) 

Lawrence  Paul.  63  IBLA  275  (Apr.  19,  1982) 

Sieaorv._»i_Harrinaton,  64  IBLA  331  (June  10,  1982) 

Charles  E.  Hull  et  al..  65  IBLA  61  (June  23,  1982) 

Don  C.  Tracy,  Gordon  C.  Tracy.  65  IBLA  160  (June  29, 
1982) 

5£E»aii_IiHisa_£2i'  65  IBLA  172  (June  29,  1982) 

S§lena_S ilv er_Binest_I nc_. ,  65  IBLA  287  (July  13,  1982) 

J-i-I-HiSina-COii-InCi,  65  IBLA  335  (July  15,  1982) 

David  G.  Still.  66  IBLA  35  (July  23,  1982) 

Alan  T.  Trees.  Jaaes  L.  Barnes,  66  IBLA  334  (Aug.  26, 
1982) 

Baqaa  Power  Co.  et  al..  68  IBLA  201  (Nov.  10,  1982) 
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Bildred  BcGee.  68  IBLA  292  (Bov.  19,  1982) 

Arden  F.  Griffith  et  al..  68  IBLA  295  (Bov.  19,  1982) 

Carlyle  A.  Brough,  68  IBLA  318  (Bov.  19,  1982) 

Douglas  K.  Bartin.  68  IBLA  322  (Bov.  19,  1982) 

Jaaes  A,  Huff,  Elizabeth  H.  Young.  69  IBLA  31  (Bov.  26, 
1982) 

Phil  E.  Paras.  69  IBLA  48  (Hov.  29,  1982) 

Susan  S.  Siaaons.  69  IBLA  84  (Hov.  30,  1982) 

Dudley  L.  Davis.  69  IBLA  127  (Dec.  8,  1982) 

Coates-Lahusen.  69  IBLA  137  (Dec.  9,  1982) 

Charles  H.  Shannon.  Buth  Kunkel.  69  IBLA  300  (Dec.  23, 
1982) 

Dee_Briaht,  69  IBLA  309  (Dec.  23,  1982) 

Jaaes  A.  Huff.  Elizabeth  H.  Young.  69  IBLA  368  (Jan.  3, 
1983) 

David  F.  BatOszak.  70  IBLA  11  (Jan.  6,  1983) 

L^ne_H_uaber_5x_Inc1.,  70  IBLA  14  (Jan.  6,  1983) 

Erna  Jellen.  Suzanne  K.  Harco.  70  IBLA  29  (Jan.  6, 
1983) 

Hilliaa  C.  Hiederer  et  al..  70  IBLA  55  (Jan.  10,  1983) 

Gerwin  Blake  Biding.  70  IBLA  59  (Jan.  10,  1983) 

Robert_PaolucciOx_IIx  et_ajU,  70  IBLA  118  (Jan.  13, 
1983) 

Zada  Anderson  et  al..  70  IBLA  122  (Jan.  13,  1983) 

Eugene  B.  Halck.  Jr..  72  IBLA  30  (Apr.  5,  1983) 

White  Rose  Corp..  72  IBLA  80  (Apr.  13,  1983) 

Addison, Girard  Clark,  72  IBLA  321  (Apr.  28,  1983) 

Hilliaa  E.  Day.  72  IBLA  364  (Bay  2,  1983) 

Dean  H.  Frazier.  73  IBLA  13  (Bay  5,  1983) 

Githa  T.  Bavo.  73  IBLA  277  (June  7,  1983) 

Ma£°ld_fi- .Block,  74  IBLA  156  (July  12,  1983) 

Shirley  Poaerinke.  74  IBLA  210  (July  18,  1983) 

Les  Saulsberry,  74  IBLA  223  (July  18,  1983) 

Joe  Y.  Andersen,  Art  Hubash.  Es t ate  of  Do n  T.  A nderse n , 
75  IELA  71  (Aug.  10,  1983) 

Floyd  R.  Bekins,, Jr..  75  IBLA  80  (Aug.  10,  1983) 

Shaarock,  Bininq  Inc..  75  IBLA  110  (Aug.  11,  1983) 

John  Dillinghaa.  Babel  Dillinghaa,  75  IBLA  146 
(AugT  17,~1983) 

Three  Rivers  Bining  Co..  75  IBLA  176  (Aug.  19,  1983) 

John.D^Dowers,  75  IBLA  266  (Aug.  26,  1983) 

HaJuter_EJ._Nelsonx_Thoaas    C^Jelson,    75    IBLA    269 
(Aug.    26,    1983) 

Estate_of_Stanley_Stjles,    75    IBLA    272     (Aug.    26,    1983) 

Ida.2n.d_2z._j)ich,    75    iblA    275     (Aug.    26,    1983) 

LJiJ2BI2S.    ?5    IBLA    325     (Aug.     30,    1983) 
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2ei!rI_Ai_BlIlA_IaEfeaO_Mall,  75  IBLA  339  (Aug.  30, 
1983) 

Cliff_Sasselli,  76  IBLA  8  (Sept.  6,  1983) 

Elliott_Glasser.  76  IBLA  11  (Sept.  6,  1983) 

BS!lEI_Aiienx_Harold_Dils,  76  IBLA  14  (Sept.  6,  1983) 

Id«ard_Hi_Beck,  76  IBLA  80  (Sept.  21,  1983) 

Lydia  Darlene  Shears.  76  IBLA  148  (Sept.  26,  1983) 

I§E££lI_JLi_£!°n  12 •    76  IBL*  180  (Oct.  3,  1983) 

Bichael^J^Rouse.  76  IBLA  183  (Oct.  3,  1983) 

C-.G^Rhinehart,  76  IBLA  228  (Oct.  17,  1983) 

S£ace_Pi_Crocker ,  76  IBLA  231  (Oct.  17,  1983) 

H iko_Bel l_Minina_&_Oi 1_C0X ,  76  IBLA  254  (Oct.  17,  1983) 

Henry  G.  Zacher.  77  IBLA  1  (Oct.  31,  1983) 

J._Neil_Smith,  77  IBLA  239  (Nov.  29,  1983) 


Mining  claims  are  properly  declared  abandoned  and 
void  where  copies  of  the  notices  of  location  are  not 
filed  with  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  by  sec.  31U  of  the 
Federal  Land  Policy  and  Management  Act  of  1976. 

Don^ld_Jardine,  58  IBLA  4  9  (Sept.  21,  1981) 

Richard_Thor£eA_Anne_ThorEe,  59  IBLA  176  (Oct.  26, 
1981) 


where  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  in  calendar  year  1977, 
fails  to  file  with  BLB  an  affidavit  of  assessment  work 
or  a  proper  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30,  1978,  the  calendar  year  following  the 
calendar  year  in  which  the  claim  was  located,  the  claim 
is  properly  and  conclusively  deemed  to  have  been  aban- 
doned and  to  be  void. 

John_Ti_J3otesi_Barie_notes,  58  IBLA  62  (Sept.  21,  1981) 


Sec.  314  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  as  it  relates  to  claims  located  on 
or  before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Banagement  of  a  copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a  notice  of  intention  to  hold  the  mining  claims, 
an  affidavit  of  assessment  work  performed  thereon,  or  a 
detailed  report  provided  by  sec.  28-1  of  Title  30,  rela- 
ting thereto,  all  to  be  filed  on  or  before  Oct.  22, 
1979.   Each  required  document  must  also  be  timely  filed 
or  recorded  with  the  proper  local  or  state  office 
having  the  responsibility  under  state  law  for  recording 
location  notices.   Failure  to  comply  with  these  require- 
ments gives  rise  to  a  conclusive  presumption  of  abandon- 
ment of  the  claims. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Banagement  Act  of  1976  (U3  U.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 


SiSIi!S_£LAIHS — Continued 

ABANDONBEBT — Continued 

a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

John  Bor£hXt  falter  Cjjenderson,  58  IBLA  75  (Sept.  22, 
198l7 


Notices  of  locations  for  various  mining  claims  and 
millsites  filed  for  recordation  under  sec.  311  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  <43  U.S.C 
5  1744  (1976) ,  must  be  rejected  where  the  claims  and 
millsites  were  previously  held  null  and  void  following 
Departmental  contest  proceedings. 

The  failure  to  file  the  instruments  required  by 
sec.  311  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  s    1744  (1976),  and  U3  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

J.  G.  womack.  58  IBLA  85  (Sept.  22,  1981) 


Pursuant  to  43  CFR  3833.4  and  36  CFR  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  recorded  in 
accordance  with  the  Mining  in  the  Parks  Act,  16  U.S.C. 
*  1907  (1976) ,  are  properly  deemed  abandoned  and  void 
if  a  notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a  copy  of  the  recorded  instrument  filed 
with  the  proper  office  of  BLB  on  or  before  Dec.  30  of 
each  year,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  43  U.S.C.  «  1744 
(1976). 

W.  LeBgyEwell.  58  IBLA  121  (Sept.  2U,  1981) 

Biter  Ekker.  Kerry  B.  Ekker,  58  IBLA  251  (Oct.  6, 
1981) 


The  failure  to  file  copies  of  the  official  record 
of  notices  of  location  of  a  mining  claim  within  90  days 
after  the  date  of  location  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim. 
There  is  nc  provision  for  waiver  of  this  mandatory 
requirement,  and  where  delivery  of  the  location  notices 
is  delayed  by  the  Postal  Service,  the  consequences  of 
the  late  filing  must  be  borne  by  the  claimant. 

Nhelan's  jUn_in.a_and  Exploration.  Inc..  58  IBLA  127 
(Sept.  24,  1981) 


Pursuant  to  sec.  314  of  FLPBA  and  43  CFR 
3833.2-1  (b),  the  owner  of  unpatented  mining  claims 
situated  within  any  unit  of  the  National  Park  System 
must  file  in  the  proper  office  of  BLB  a  notice  of 
intention  to  hold  the  claims  on  or  before  Dec.  30  of 
each  year  following  the  year  in  which  the  claims  were 
recorded  with  the  National  Park  Service  as  required  by 
the  Bining  in  the  Parks  Act,  16  U.S.C.  ft  1907  (1976), 
and  36  CFR  9.5.   Where  a  permit  to  do  assessment  work 
has  been  issued  by  BPS,  the  owner  of  the  claims  may 
file  evidence  of  assessment  work  in  lieu  of  the  notice 
of  intention  to  hold  the  claims.   Failure  to  file 
either  a  notice  of  intention  to  hold  the  unpatented 
mining  claims  or  evidence  of  assessment  work  with  the 
proper  BLB  office  within  the  time  period  prescribed 
conclusively  constitutes  abandonment  of  the  claims. 

U£anusx_lnc.,  58  IBLA  139  (Sept.  25,  1981) 
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3ISU<£_CLAIHS — Con  tinned 
ABAHDONBENT — Continued 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  O.S.C.  *  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claia  located  before  Oct.  21, 
1976,  mst  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claia  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  comply  conclusively  constitutes  an  aban- 
donment of  the  claia  by  the  owner  and  renders  the  claia 
void. 

Mrs.  Halter  E.  Bolles,  58  IBLA  257  (Oct.  6,  1981) 


BIIIIIGCLAIBS — Continued 


AEANDONBENT —  Continued 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  U.S.C.  «  1744(a)   (1976),  and 
43  CFR  3833.2-1  (a),  where  the  owner  of  unpatented  min- 
ing claim  located  before  Oct.  21,  1976,  submits  a  copy 
of  the  location  notice  to  BLH  in  April  1978,  and  proof 
of  labor  to  ELM  in  Oct.  1979,  but  fails  to  submit  evi- 
dence of  annual  assessment  work  or  notice  of  intention 
to  hold  the  mining  claim  on  or  before  Dec.  30,  1980,  BLB 
properly  declares  the  mining  claia  abandoned  and  void. 
Filing  is  accomplished  when  a  document  is  delivered  to 
and  received  by  the  proper  BLH  office. 

R°l_Bi_S mallej_e t_a li ,  59  IBLA  238  (Oct.  28,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *  1744  (1976),  and  13  CFR  3833.2  in 
the  proper  BLH  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claia  by  the  owner. 

j*icha.r.d_W:._Thoa ,  58  IBLA  291  (Oct.  13,  1981) 

Si_Fi_Cook,  68  IBLA  176  (Nov.  5,  1982) 

F.  A.  StaCY.  68  IBLA  248  (Hov.  16,  1982) 


Under  sec.  311  (a)  of  the  Federal  Land  Policy  and 
nanagement  Act  of  1976,  43  U.S.C.  «  1741(a)  (1976), 
and  13  CFF  3833.2-1  (a),  the  owner  of  unpatented  mining 
claims  located  on  or  before  Oct.  21,  1976,  must  file 
affidavit  of  assessment  work  or  a  notice  of  intention 
to  hold  the  claims  on  or  before  Oct.  22,  1979,  or  the 
claims  will  be  conclusively  deemed  to  have  been  aban- 
doned. 

Edward  Kelley.  59  IBLA  250  (Oct.  29,  1981) 

Henry  Chavez.  62  IBLA  312  (Bar.  19,  1982) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744(a)  (1976),  and 
43  CFR  3833.2-1 (a),  the  owner  of  an  unpatented  mining 
claim  located  on  or  before  Oct.  21,  1976,  and  recorded 
with  BLB  in  1978,  is  required  to  file  evidence  of 
annual  assessment  work  or  notice  of  intention  to  bold 
the  claim  on  or  before  Oct.  22,  1979.   Failure  to  file 
conclusively  constitutes  abandonment  of  the  claim  and 
renders  it  void. 

SSEaiEd—Ii-1 3ckard_et_alj. ,  58  IBLA  308  (Oct.  16,  1981) 


Under  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  and  43  CFR 
3833.1-2  (b),  the  owner  of  an  unpatented  mining  claia 
located  on  Federal  land  after  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  in  the  proper  BLB  office  within  90 
days  after  the  date  of  location. 

Frank  E.  Evans.  60  IBLA  44  (Nov.  17,  1981) 


Oil  placer  mining  claias  located  pursuant  to  the 
Petroleua  and  Bineral  Oils  Act  of  Feb.  11,  1897,  c.  216, 
29  Stat.  526,  and  preserved  by  sec.  37  of  the  Bineral 
Leasing  Act  of  1920,  30  D.S.C.  «  193  (Sapp.  II  1978)  , 
are  subject  to  the  recordation  requirements  of  sec.  314 
of  the  Federal  Land  Policy  and  Banageaent  Act  of  1976, 
43  O.S.C.  »  1744  (1976) . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  iaposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncoapliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Conocoi_Inci,  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 


The  recordation  provisions  of  sec.  314  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  U.S.C.  «  1744  (1976),  applies  to  claias  which  rely 
on  the  provision  of  30  U.S.C.  4  38  (1976)  to  prove 
location  and  posting.   Where  such  claims  have  not  been 
duly  recorded,  they  are  a  nullity. 


United  States  v 
"(Oct.  21,  1981)' 


Si£hard_P._Haskins,  59  IBLA  1 

88  I.D.  925 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Where  the  mining  claimant  files  timely  a  notice  of 
location  in  the  wrong  BLB  state  office,  the  claim  is 
deemed  abandoned  and  void  even  though  the  document  was 
not  returned  in  time  to  correct  the  error. 

S usan_Be t ties ,  60  IBLA  75  (Nov.  19,  1981) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deeaed  abandoned  and  void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 


All  Binerals  Corp..  60  IBLA  85  (Nov.  19,  1981) 
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MINING  CLAIMS — Continued 


ABANDONMENT — Continued 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  »  1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment 
of  the  mining  claim  by  the  owner. 

Where,  on  or  before  Oct.  22,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  for  a  claim  located 
prior  to  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  but  such  assessment  work  was  not 
performed  in  the  assessment  year  preceding  the  filing, 
the  claimant  has  complied  with  the  statutory  require- 
ments and  should  be  afforded  an  additional  opportunity 
to  comply  with  the  regulatory  requirements  prior  to  a 
finding  of  abandonment. 

Jiate n_Bi_Toni_et_ali ,  60  IBLA  167  (lov.  24,  1981) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFH  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  and  recorded  with  BLH  in  1977,  but  which 
is  not  accompanied  by  evidence  of  assessment  work  or  a 
notice  of  intent  to  hold  the  claim,  is  required  to  file 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Oct.  22,    1979.   Failure  to 
so  file  constitutes  conclusive  abandonment  of  the  claim 
and  renders  it  void. 

£_£_F_Mining._Co..i_Inc..,  60  IBLA  178  (Nov.  25,  1981) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  i    1744  (1976),  and  43  CFR  Subpart 
3833  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  abandonment  of  the  mining  claims  by  the 
owner. 

Jack  and  Lisa  Silbaugh.  William  E,  Dam,  60  IBLA  217 
Tliov.  30,  1981) 


MINING  CLAIMS — Continued 

ABANDONMENT — Continued 

constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Prudential  Mining  S  Eiploration,  Inc..  60  IBLA  363 
7Dec.  22,  198l7 


The  owner  of  an  unpatented  mining  claim  must  file 
in  each  calendar  year,  on  or  before  Dec.  30,  either  an 
affidavit  of  assessment  work  performed  on  the  claim  or 
a  notice  of  intention  to  hold  the  mining  claim. 
Failure  to  so  file  results  in  a  conclusive  statutory 
presumption  of  abandonment  of  the  claim  by  the  owner. 

S2Ei!>er.n_S_t2J!§_S.HE£il»  61  IBLA  36  (Dec.  29,  1981) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must  be 
recorded  with  BLH  within  90  days  after  the  date  of 
location.   43  CFH  3833. 1-2  (b).   This  requirement  is 
mandatory  and  where  a  mining  claimant  fails  to  comply 
therewith  the  claims  are  properly  declared  abandoned 
and  void. 


Bessie  L.  Bayne.  Freddie  BT 
(Dec.  31,  1981) 


.MISS-    61  IBLA  55 


Under  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR 
3833.1-2(b),  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  on  Federal  land  shall  file 
within  90  days  after  the  date  of  location  of  that  claim 
in  the  proper  BLM  office  a  copy  of  the  official  record 
of  the  notice  of  location  of  the  claim.   This  require- 
ment is  mandatory,  and  failure  to  comply  within  the 
time  period  prescribed  must  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  mining  claim. 

21snn_£°2«  6*  IBLA  97  (Jan.  4,  1982) 

filiI2_J!.iI*]!2l  1  •    61  IBLA  170  (Jan.  25,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  5  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  the  claim  with  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  the  claim  is  properly  deemed 
abandoned  and  void. 

Ci_Fi_Turleit_Jri ,  60  IBLA  237  (Dec.  4,  1981) 


Under  43  CFR  3833.1-2  (b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90_day.s  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  %    1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 
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J-MSS-ii-JJcH  argue,  6i  IBLA  lbi     (Jan.  25,  1982) 


Sec.  314  (a)  of  FLPHA  requires  the  owner  of  an 
unpatented  mining  claim  located  prior  to  Oct.  21,  1976, 
to  file  with  BLM  on  or  before  Oct.  22,  1979,  and  prior 
to  Dec.  31  of  each  year  thereafter,  an  affidavit  of 
assessment  work  performed  thereon,  or  a  notice  of 
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3IMSS_£i:AI9S — Continued 

A  BAN  DOB BEST- -Continued 

intention  to  hold  the  clan,  or  a  detailed  report 
provided  by  sec.  28-1  of  Title  30,  relating  thereto. 
Sec.  31<t  (c)  states  that  the  failure  to  comply  with 
subsec.  (a)  invokes  a  conclusive  presumption  of  the 
clan's  abandonment,  and  43  CPR  3833.4(a)  declares 
that  the  clan  "shall  be  void." 

The  presumption  of  abandonment  under  sec.  314  of 
FLPHA  need  not  have  been  preceded  by  any  particular 
notice  froa  BLB,  because  the  public  is  deeaed  to  know 
the  content  of  relevant  statutes  and  regulations. 

David  and  Roirdon  Doreius,  61  IBLA  367  (Feb.  17, 
1982) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  »  1744  (1976)  is  imposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claiaants  any  relief  froa  the  statutory  consequences. 

In  enacting  the  Federal  Land  Policy  and  Management 
Act  of  1976  (43  O.S.C.  «  1744  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  to  show  that 
the  claia  has  not  been  abandoned  by  his  coapliance  with 
the  Act's  requireaents,  and  any  failure  of  coapliance 
produces  a  conclusive  presumption  of  abandonaent. 
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t2J_l2io".  62  IBLA  27  (Feb.  24,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Manageaent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  mining  claia  by  the 
owner. 

The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  *  17U0  (1976),  to  "proaulgate  rules  and 
regulations  to  carry  out"  its  purposes.   The  regula- 
tions providing  for  the  conclusive  presumption  of 
mining  claim  abandonment  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  311  of 
FLPHA,  K3  O.S.C.  4  1744  (1976).   The  statutory  presump- 
tion of  abandonment  operates  as  a  matter  of  law,  and  no 
administrative  involvement,  including  issuance  of  regu- 
lations, would  be  necessary  to  its  operation. 

A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 
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Arain_Pi_Kanzler,  62  IBLA  221  (Bar.  10,  1982) 
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S°XEill_2i_J!ielson_et_ali,  62  IBLA  2U9  (Mar.  15,  1982) 


Pursuant  to  U3  CFR  3833.  4  and  36  CFR  9.5(d), 
unpatented  aining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  recorded  in 
accordance  with  the  Mining  in  the  Parks  Act,  16  U.S.C. 
4  1907  (1976) ,  are  properly  deemed  abandoned  and  void 
if  a  notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a  copy  of  the  recorded  instrument  filed 
with  the  proper  office  of  BLH  on  or  before  Oct.  22, 
1979,  for  claims  located  prior  to  Oct.  21,  1976,  as 
required  by  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976). 

H.  Gail  Tibtetts.  62  IBLA  252  (Bar.  15,  1982) 


Virginia  Bhite.  62  IBLA  215  (Bar.  10,  1982) 
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5INIHG_CLAIMS — Continued 

ABANDONBENT — Continued 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagenent  Act 
of  1976.  43  U.S.C.  $  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  Board  cannot  decide  cases  simply  on  evidence 
from  previous  unrelated  cases  showing  BLB's  fallibility. 
There  is  an  established  legal  presumption,  which  may  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.   That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLB's  action  was  not  regular  in  a 
particular  instance.   If  such  a  showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  his  case 
by  a  preponderance  of  the  evidence. 

R.  C.  Wilcox,  63  IBLA  19  (Bar.  26,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagenent  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFH  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Elmer_Fi_Brewsteri_Steve_Foster,  63  IBLA  51  (Bar.  30, 

1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  *  1744  (1976),  and  43  CF8  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 


«ISJSS_£IiHS — Continued 

AEANDOHHEBT — Continued 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner . 

Appellant  has  not  complied  with  the  statutory  and 
regulatory  rules  for  recordation  of  mining  claim  loca- 
tions where  the  document  filed  with  BLB  bears  a  loca- 
tion date  that  the  document  filed  with  the  county  does 
not.   Boreover,  State  of  Washington  law,  which  governs 
determination  of  the  location  date  in  this  case,  con- 
templates recordation  of  a  location  notice  with  the 
county  only  after  certain  prerequisites  have  been 
accomplished  on  the  claim  to  locate  it.   Thus,  the 
declaration  that  location  occurred  on  Nov.  11,  1981, 
or  on  Feb.  3,  1982,  is  incorrect  when  the  location 
notice  was  recorded  with  the  county  Hov.  10,  1981. 
Where  it  is  impossible  for  BLB  to  ascertain  whether 
the  mining  claimant  has  timely  filed,  because  the 
location  date  is  clearly  incorrect  or  missing,  the 
filing  is  properly  rejected. 

2§E£id._JU_Ban,!0J!'  63  IBLA  115  (Apr.  2,  1982) 


"Date  of  location."   Although  43  CFR  3833.0-5(h) 
provides  that  the  date  of  location  of  a  mining  claim 
shall  be  determined  by  state  law  in  the  jurisdiction 
where  the  claim  is  located,  where  the  location  certi- 
ficate, as  recorded  with  the  county  recorder's  office 
as  required  by  state  law,  recites  a  specific  date  of 
location  of  the  claim,  that  date  will  be  used  as  the 
inception  of  the  90-day  period  allowed  for  recorda- 
tion by  43  U.S.C.  «  1744  (1976) ,  as  that  is  the  date 
upon  which  the  claimant  asserts  he  located  the  claim 
and  entered  upon  the  public  land. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  $  1744  (1976) ,  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner . 


Proof  of  labor  or  notice  of  intention  to  hold 
a  mining  claim  must  be  filed  with  BLB  each  calendar 
year,  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 
The  requisite  filing  of  either  of  those  documents  for 
calendar  year  1980  was  not  accomplished  by  appellant's 
filing  a  labor  affidavit  in  Oct.  1979  for  the  1980 
assessment  year,  and  the  BLB  decision  declaring  the 
affected  mining  claims  abandoned  and  void  must  be 
affirmed.   The  failure  to  file  timely  those  documents 
is  not  curable  after  the  filing  deadline. 

Erickson_Placersi_Inc^.,  6  3  IBLA  60  (Bar.  30,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  i  1744  (1976),  and  43  CFR  3833.2  in 
the  proper  BLB  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Where  the  claimants  inadvertently  omit  the  name  of 
a  mining  claim  from  their  affidavit  of  annual  assess- 
ment work,  which  was  otherwise  properly  recorded  both 
in  the  county  and  with  BLB,  the  omitted  claim  must  be 
deemed  conclusively  to  be  abandoned  under  the  provi- 
sions of  sec.  314,  Federal  Land  Policy  and  Banagement 
Act  of  1976,  43  U.S.C.  ft  1744  (1976). 

Frances_Ji_Darger,  63  IBLA  67  (Bar.  30,  1982) 


J3£Si_2eojLa£_£^_Mgj!e_r_e_t_al.,  63  IBLA  146  (Apr.  6,  1982) 


Under  43  CFR  3833.1-2(b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Banagement  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  t  1744  (1976),  in  the  proper  Bureau 
of  Land  Banagement  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Donald  C.  Strong.  63  IBLA  195  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
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failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

The  recordation  requireaent  of  sec.  31U  (a)  of 
the  Federal  Land  Policy  and  Banageaent  Act  of  1976, 
m  U.S.C.  i    1711(a)  (1976),  that  evidence  of  assessaent 
work  or  notice  of  intention  to  hold  aining  claias  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claia  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Banageaent  is  mandatory,  not  discre- 
tionary.  Piling  of  evidence  of  assessaent  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
Pederal  Land  Policy  and  Banageaent  Act  of  1976  or  those 
in  43  CPR  3833.2-1. 


Copper  Caap  Consolidated  Bines.  Inc. , 
(Apr.  8,  1982) 


63  IBLA  203 


The  failure  to  file  the  instruments  required  by 
sec.  ill  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  O.S.C.  «  1744  (1976),  and  43  CFR  3833.2-1, 
in  the  proper  office  of  the  Bureau  of  Land  Banageaent 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  abandonment  of  the  aining  claia  by  the 
owner. 

Tako  Bining.  63  IBLA  206  (Apr.  9,  1982) 

E.  Del  6  Associates.  65  IBLA  170  (June  29,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  O.S.C.  «  1744  (1976),  and  13  CFH  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 


itself.   A  aatter  of  lav,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncoapliance  with  the  statute,  or  to  afford 
claimants  any  relief  froa  the  statutory  consequences. 

Francis  Skaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  O.S.C.  »  1714  (1976) ,  the  owner 
of  an  unpatented  aining  claia  located  after  Oct.  21, 
1976,  aust  file  a  notice  of  intention  to  hold  the 
aining  claia  or  evidence  of  performance  of  annual 
assessaent  work  on  the  claia  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claia  was 
located.   There  is  no  provision  for  waiver  of  this  man- 
datory requireaent,  and  where  evidence  of  assessaent 
work  is  not  filed  tiaely  because  of  a  snowstora,  the 
consequence  aust  be  borne  by  the  claiaant. 

For  aining  claias  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  aust  be 
recorded  with  the  proper  office  of  BLB  within  90  days 
after  the  date  of  location.   43  CFR  3833.4  states  that 
failure  to  subait  the  required  instruments  within  the 
specified  tiae  limits  is  conclusively  considered  aban- 
donment of  the  the  claia  and  it  shall  be  void.   The 
conclusive  presumption  of  abandonment  which  attends  the 
failure  to  file  an  instrument  required  by  43  U.S.C 
a  1744  (1976)  is  iaposed  by  the  statute  itself. 
A  aatter  of  law,  it  is  self-operative  and  does  not 
depend  upon  any  act  or  decision  of  an  administrative 
official.   In  enacting  the  statute.  Congress  did  not 
invest  the  Secretary  with  authority  to  waive  or  excuse 
noncoapliance  with  the  statute,  or  to  afford  claimants 
any  relief  froa  the  statutory  consequences. 

Sl2Eae_Jhitehead,  64  IBLA  111  (Bay  17,  1982) 
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Di_Fi_Colson,  63  IBLA  221  (Apr.  15,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  t  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Banagement  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  aining  claia  by  the 
owner. 

A  notice  of  intention  to  hold  which  does  not  com- 
ply with  the  fora  requireaents  of  43  CFR  3833.2-3  to 
the  extent  that  the  regulatory  requirements  regarding 
content  go  beyond  the  requireaents  of  the  statute,  will 
not  automatically  result  in  a  claim  being  declared  aban- 
doned and  void.   Bowever,  where  the  notice  does  not 
include  a  copy  of  a  notice  of  intention  to  hold  filed 
in  the  local  recording  office,  as  required  by  the 
statute,  a  claia  is  properly  declared  abandoned  and 
void. 


t  West  Land  6  Bining  Corp.,  64  IBLA  114  (Bay  19, 


S£S__ 
1982) 


It  is  error  for  the  Bureau  of  Land  Management  to 
declare  unpatented  aining  claias  abandoned  and  void  for 
failure  to  subait  an  affidavit  of  assessment  work  after 
having  sent  the  claimant  a  notice  that  the  affidavit 
has  been  received. 

iSIfl- lts_Si2 "SSSx-JXi. .  64  IBLA  139  (Bay  24,  1982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  »  1744  (1976)  is  iaposed  by  the  statute 
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Under  u  3  U.S.C.  ft  1704(a)  (1976)  and  43  CFB  3833.2, 
the  owner  of  an  unpatented  lining  clan  Bust  file  for 
record  before  Dec..  31  of  each  calendar  year,  in  the 
office  of  local  jurisdiction  where  the  location  notice 
of  the  claia  is  recorded,  evidence  of  assessnent  work 
performed  on  the  claim  or  a  notice  of  intention  to  hold 
the  claia,  and  aust  also  file  in  the  proper  Bureau  of 
Land  Hanageaent  office  a  copy  of  the  instruaent  filed 
in  the  local  jurisdiction.   Failure  to  Bake  both  fil- 
ings of  the  saae  instrument  is  deemed  to  be  an  abandon- 
ment of  the  claia. 

Elkins  Real  Estate.  64  IBLA  141  (Hay  24,  1982) 

Donald  Klein,  Bozelle  Klein.  66  IBLA  212  (Aug.  16,  1982) 


There  is  a 
is  rebuttable, 
are  regular.   B 
trary  evidence 
the  fact-finder 
has  declared  ap 
void  for  failur 
appellant  adduc 
that  the  docume 
derance  of  the 
this  case  has  n 
ing  incontrover 


n  est 
that 
ut  th 
is  pr 
'  s  ha 
pel  la 
e  to 
es  ev 
nts  w 
evide 
ot  ca 
tibly 


ablis 
of  fie 
pre 
esent 
nds  f 
nt  's 
recor 
idenc 
ere  i 
nee  d 
rried 
that 


bed  lega 
ial  acts 
sumption 
ed,  and 
ree  fro 
mining  c 
d  labor 
e  in  sup 
fact  t 
ecides  t 
his  bur 
BLR  rec 


1  presum 

of  publ 

is  over 

the  case 

any  rul 

laims  ab 

af f idavi 

port  of 

iaely  fi 

he  case. 

den  of  p 

eived  th 


ption 

ic  offi 

come  if 

is  the 

e.   Whe 

andoned 
ts  tiie 
his  con 
led,  pr 
Appel 
roof  by 
e  docua 


which 
cers 

col- 
li in 
re  BLH 

and 
ly,  and 
tention 
epon- 
lant  in 

show- 
ents. 


Th 
attends 
by  43  0 
itself, 
not  dep 
tive  of 
not  inv 
excuse 
claiman 


e  conclusive  pre 

the  failure  to 

S.C.  ft  1744  (19 

A  matter  of  la 

end  upon  any  act 

ficial.   In  enac 

est  the  Secretar 

noncoapliance  wi 

ts  any  relief  fr 


suaption  of 
file  an  ins 
76)  is  iapo 
w,  it  is  se 
or  decisio 
ting  the  st 
y  with  auth 
th  the  stat 
the  stat 


abandonment  which 
trument  required 
sed  by  the  statute 
lf-operative  and  does 

of  an  adainistra- 
atute.  Congress  did 
ority  to  waive  or 
ate,  or  to  afford 
utory  consequences. 


Stanley  Sims.  64  IBLA  257  (June  2,  1982) 
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£a JS£_J3ii!§iaI§ ,    64    IBLA    261     (June    2,    1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   On  the  other  hand,  there  is  the  pre- 
sumption that  mail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.   When  these  two  presumptions 
come  into  conflict  and  BLH  states  that  it  did  not 
receive  the  instrument,  the  burden  is  on  the  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  BLH.   Appellant  in  this  case 
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has  not  carried  the  burden  of  proof  by  showing  that  BLH 
received  the  documents. 

The  conclusive  presoaption  of  abandonaent  which 
attends  the  failure  to  file  an  instruaent  required 
by  43  U.S.C.  ft  1744  (1976)  is  iaposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   Id  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncoapliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Betty  Saith.  64  IBLA  395  (June  17,  1982) 

Utah  Calcina  CoT.  Inc..  64  IBLA  402  (June  17,  1982) 

Harold  L.  Hichaelson.  65  IBLA  6  (June  17,  1982) 
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Kenneth  L.  Wilbur.  65  IBLA  4  (June  17,  1982) 
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Ci_Doug_las_Lee,  65  IBLA  41  (June  22,  1982) 
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J"32§I_St a nley ,  65  IBLA  69  (June  23,  1982) 
Gladys  H.  Craier.  65  IBLA  120  (June  25,  1982) 
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There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 
where  BLfl  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  13  U.S.C.  *  1744  (1976)  is  imposed  by  the  statute 
itself.   A  Batter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive  official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Howard  g.  Thompson.  65  IBLA  79  (June  23,  1982) 


There  is  a  legal  presumption,  which  is  rebut- 
table, that  official  acts  of  public  officers  are 
regular.   On  the  other  hand,  there  is  a  presumption 
that  mail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered.   When  these  two  presumptions  come  into 
conflict  and  BLB  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  one  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  BLH.   Appellant  in  this  case  has  not 
carried  his  burden  of  proof  by  showing  that  BLH 
received  the  documents. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Edwin  P.  Keegan,  Jr..  65  IBLA  114  (June  25,  1982) 


Onder  43  U.S.C.  «  1744  (1976),  and  43  CFF  3833.1-2 
and  3833.4,  where  the  owner  of  an  unpatented  mining 
claim  located  prior  to  Oct.  21,  1976,  failed  to  file  a 
copy  of  the  official  record  of  the  location  notice  with 
the  Bureau  of  Land  Hanagement,  on  or  before  Oct.  22, 
1979,  the  claim  must  be  considered  to  be  abandoned  by 
the  owner,  and  it  is  void. 

Li2Siisa_MjS£_Iisiaa_Asslfi.    65    IBL»    16u     (June   29,    1982) 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.   On 
the  other  hand,  there  is  a  presuaption  that  mail  Frop- 
erly  addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered.  Bhen  these  two  presumptions  come  into  conflict 
and  BLH  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  timely  received  by  BLH. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Fawn  Bupp,  65  IBLA  277  (July  12,  1982) 

3afiSei_JLi_Hernandez,  65  IBLA  281  (July  12,  1982) 
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William  B.  Gaechter  et  al..  66  IBLA  230  (Aug.  16,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   This  requirement  is  man- 
datory, and  failure  to  comply  is  deemed  conclusively  to 
constitute  an  abandoment  of  the  claim  and  renders  the 
claim  void.   The  recordation  requirement  of  sec.  314  (a) 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
that  evidence  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  the  BLH  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  omits  the  name 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLH,  the  omitted  claims 
must  be  deemed  conclusively  to  be  abandoned  under  pro- 
visions of  sec.  314,  Federal  Land  Policy  and  Hanagement 
Act  of  1976,  43  O.S.C.  «  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Peter  Laczay.  65  IBLA  291  (July  13,  1982) 


Where  a  mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  $  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1978,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Hanagement.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  abandonment 
of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  with  the  proper  BLH  office,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  O.S.C.  *  1744  (1976)  . 

Herschel_Kna££,  65  IBLA  314  (July  14,  1982) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976  are  constitutional. 

01ive_Hi_ Stir  land,  65  IBLA  363  (July  20,  1982) 
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Where  lining  clans  are  located  in  1977,  the 
owners  were  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976,  43  O.S.C.  5  1744 
(1976) ,  to  file  a  notice  of  intention  to  hold  the 
clans  or  evidence  of  assessaent  work  performed  during 
1978,  both  in  the  county  where  the  location  notices 
were  of  record  and  in  the  proper  office  of  the  Bureau 
of  Land  Management.   Failure  to  file  the  required 
instruments  is  conclusively  deeaed  to  constitute  an 
abandonment  of  the  claims. 

Harvey__Ai_Holcott_et_ali.  65  IBLA  369  (July  20,  1982) 

Klaine_Marianne_McLevie,  67  IBLA  220  (Sept.  23,  1982) 


There  is  a  legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.   On 
the  other  hand,  there  is  a  presumption  that  mail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered.  When  these  two  presumptions  come  into  conflict 
and  BLM  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  tiaely  received  by  BLM. 

Victor_Heijsted,  66  IBLA  31  (July  23,  1982) 


Where  a  mining  claia  was  located  in  Nov.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976,  43  O.S.C.  *  1744 
(1976),  to  file  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1981,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   Failure  to 
file  the  required  instruments  within  the  prescribed 
tiae  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claia 
or  evidence  of  assessment  work  in  both  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  BLM  office,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claia  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744  (1976)  . 

E»§lin_Li_Parentx_Georae_V^_Hall,  66  IBLA  147  (Aug.  10, 
1982) 


Where  a  mining  claim  was  located  in  Oct.  1977,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  4  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1978,  a  notice  Of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deeaed  to  constitute  an  abandon- 
ment of  the  claia. 

With  respect  to  unpatented  mining  clans  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claia  or  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  in  the  proper  BLB  office,  prior  to  Dec.  31 
of  the  year  following  the  calendar  year  in  which  the 
claim  was  located,  as  required  by  sec.  314  of  the 
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Federal  Land  Policy  and  Management  Act  of  1976, 
43  O.S.C.  *  1744  (1976)  . 

Roger  Ferguson.  Sybil  R.  Ferguson.  67  IELA  284 
(Sept.  29,  19827 


Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  as  it  relates  to  claims  located  on  or 
before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Management  of  a  copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a  notice  of  intention  to  hold  the  mining  claims, 
an  affidavit  of  assessment  work  performed  thereon,  or  a 
detailed  report  relating  thereto,  as  provided  by 
30  U.S.C.  «  28-1  (1976),  all  to  be  filed  on  or  before 
Oct.  22,  1979.   Each  required  document  must  also  be 
tiaely  filed  or  recorded  with  the  proper  local  or  state 
office  having  the  responsibility  under  state  law  for 
recording  location  notices.   Failure  to  coaply  with 
these  requirements  gives  rise  to  a  conclusive  presump- 
tion of  abandonment  of  the  claias. 

B la nc he_ Wi_Pe ter son ,  67  IBLA  388  (Oct.  8,  1982) 


Where  a  mining  claim  was  located  in  Dec.  1979, 
and  evidence  of  assessment  work  or  a  proper  notice  of 
intention  to  hold  the  claia  was  not  filed  both  in  the 
office  where  the  claia  is  recorded  and  in  the  proper 
office  of  BLM  on  or  before  Dec.  30,  1980,  the  claia 
is  properly  declared  abandoned  and  void  pursuant  to 
43  U.S.C.  *  1744(c)   (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Bi_fiia5i_Ioung,  68  IBLA  397  (Nov.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  %    1744  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  with 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory,  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claia  and  renders  the  claim  void. 
The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  that 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  mining  claias  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

Where  a  claimant  inadvertently  oaits  the  naae  of 
several  mining  claias  froa  his  affidavit  of  annual 
assessment  work  or  notice  of  intention  to  hold  the 
claims,  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLM,  the  omitted  claias  Bust  be 
deeaed  conclusively  to  be  abandoned  under  provisions  of 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
Of  1976,  43  U.S.C.  «  1744  (1976). 

The  conclusive  presuaption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  «  1744  (1976)  is  iaposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
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excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Richard_E._ Neves,  69  IBLA  44  (Nov.  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  t  1744  (1976),  and 
43  CFR  3833.1-2  (b),  the  owner  of  an  unpatented  lining 
claim,  millsite  or  tunnel  site  located  after  Oct.  21, 
1976,  on  Federal  land  shall  file  within  90  dajjs  after 
the  date  of  location  of  that  clain  in  the  proper 
Bureau  of  Land  Management  office  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  of  the 
clan  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

B.  Bigby  Young,  69  IBLA  88  (Nov.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  with 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,    1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  and  renders  the  claim  void. 
The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  that 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  BLB  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  »  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

________________!___»  69  IBLA  100  (Nov.  30,  1982) 

__________________  70  IBLA  36  (Jan.  7,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.   The  recordation  requirement 
of  sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
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not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

_________I°_n_ '  69  IBI-A  131  (Dec.  8,  1982) 

fi_____°___ nc. ,  69  IBLA  379  (Jan.  4,  1983) 

SlI22_.Si_Jien.yon ,  73  IBLA  10  (May  5,  1983) 

Las  Vegas  Portland  Cement.  Inc.,  75  IELA  104  (Aug.  11, 
1983) 


Under  43  CFR  4.450-1,  a  private  contest  may  be 
brought  to  have  a  claim  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLM.   Because  compliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1744  (1976),  can  only  te 
resolved  by  the  records  of  BLM,  no  private  contest  may 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claim  following  a  rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  «  1744  (1976)  . 

Gold  Depository  6  Loan  Co.,  Inc.  v.  Mary  Brock  et  al.. 
69  IBLA  194  "(Dec.  15,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.   The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary. 

Where  the  claimant  inadvertently  omits  the  names 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLM,  the  omitted  claims 
must  be  deemed  conclusively  to  be  abandoned  under  pro- 
visions of  sec.  314,  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1744  (1976). 

The  conclusive  presumption  of  atandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute,  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 


Klondex  Gold  S  Silver  Mining  CoT. 
1982) 


69  IELA  247  (Dec.  20, 
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The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4  1744  (1976),  and  43  CF8  3833.1 
and  3833.2  in  the  proper  BLM  office  within  the  time 
periods  prescribed  by  statute  consitutes  an  abandonment 
of  the  mining  claim  by  the  owner.   Regulation  43  CFB 
3833.1-2  (d)  requires  each  location  notice  filed  for 
recordation  to  be  accompanied  by  a  service  fee  of  $5. 
This  is  a  mandatory  requirement,  so  there  is  no  recor- 
dation of  a  mining  claim  where  the  check  tendered  as 
payment  of  the  service  fee  is  never  honored  by  the 
drawer's  bank.   Therefore,  when  the  location  notices 
are  filed  with  BLB  May  14,  1979,  but  the  service  fee  is 
not  paid  with  a  negotiable  check  until  Dec.  20,  1979, 
the  recordation  date  of  the  claims  is  Dec.  20,  1979. 
For  claims  located  prior  to  Oct.  21,  1976,  where  the 
effective  date  of  recordation  of  the  location  notices 
with  BLM  is  Dec.  20,  1979,  sec.  314  of  FLPHA  compels 
the  conclusive  determination  that  the  claims  are 
abandoned. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Midas  International.  Inc.,  69  IBLA  251  (Dec.  21,  1982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  t,    1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Li_Li_ Anderson,  69  IBLA  304  (Dec.  23,  1982) 


Under  43  CFR  3833.1-2  (b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  day_s  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4  1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Bearil_Rilei,  70  IBLA  33  (Jan.  7,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  the  claim,  evidence 
of  assessment  work  performed  on  the  claim,  or  a 
detailed  report  provided  by  30  U.S.C.  4  28-1  (1976), 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   This  requirement 
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is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.   The  recordation  requirement  of 
sec.  314  (a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  that  evidence  of  assessment  work,  notice 
of  intention  to  hold  the  mining  claim,  or  a  detailed 
report  provided  by  30  U.S.C.  «  28-1  (1976),  be  filed 
both  in  the  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

S.  B.  Meitler.  Alfred  Babineau,  Hiel  Crum.  70  IBLA  42 
(Jan.  10,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  prior  to  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year.   This  requirement  is  manda- 
tory, and  failure  to  comply  is  conclusively  deemed  to 
constitute  an  abandonment  of  the  claim  and  renders  the 
claim  void.   The  recordation  requirement  of  sec.  314  (a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
that  evidence  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  location  notice  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  neglects  to  file 

with  the  Bureau  of  Land  Management  his  affidavit  of 

annual  assessment  work,  which  otherwise  was  properly 

recorded  in  the  county,  the  claim  must  be  deemed  con- 
clusively to  be  abandoned  under  provisions  of  sec.  314, 

Federal  Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
4  1744  (1976) . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

SS2I.a£_Iaen]!eil .  70  IBLA  49  (Jan.  10,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976),  the 
owner  of  a  mining  claim  located  on  public  land  before 
Oct.  21,  1976,  must  file  a  copy  of  the  location  notice 
and  evidence  of  assessment  work  with  the  proper  office 
of  the  Eureau  of  Land  Management  on  or  before  Oct.  22, 
1979,  and  evidence  of  assessment  work  performed  or  a 
notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30  of  every  year  hereafter.   This  requirement  is 
mandatory,  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  and  renders 
the  claim  void.   The  recordation  requirement  of 
sec.  314(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  that  evidence  of  assessment  work  or  a 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
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and  in  the  proper  office  of  BLH  is  mandatory,  not 
discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  174*4  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 


.£_£evelo2ment_CoJ.,  71  IBLA  398 


Mineral  Investigation 
75ar-  31,  198  3f 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.   Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 


Robert  J. 
1983) 


_K i £!,_[. . _Ki_Hol len beak  ,  72  IBLA  75  (Apr.  12, 


where  a  mining  claim  was  located  in  Sept.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1981,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  BLM  office,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  *  1744 
(1976)  . 

Jack  Devault,  Dorothy  Devault.  72  IBLA  324  (Apr.  28, 
1983) 

BailMtfl.  J«,.Sarcia.  75  IBLA  346  (Aug.  31,  1983) 

William. L.  Hanley,  76  IBLA  93  (Sept.  21,  1983) 


where  a  mining  claim  was  located  in  Dec.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1981,  a  notice 
of  intention  to  hold  the  claim  or  evidence  of  assess- 
ment work  performed  during  1981,  both  in  the  county 
where  the  location  notice  is  of  record  and  in  the 
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proper  office  of  the  BLM.   Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claim. 

with  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  FroPer  office  of  BLM,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1744 
(1976). 

Clgtiu^G^Roaers,  73  IBLA  1  (Hay  5,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  ft  1744  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.   The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary. 

Where  the  claimant  inadvertently  omits  the  names 
of  several  claims  from  his  affidavit  of  annual  assess- 
ment work  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLM,  the  omitted  claims  must  be 
deemed  conclusively  to  be  abandoned  under  provisions  of 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

MAI bu£_Bi_Par sons,  73  IBLA  6  (May  5,  1983) 


Where  a  mining  claim  was  located  in  Dec.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work,  both  in  the  county  where  the  location  notice  is 
of  record  and  in  the  proper  office  of  BLM.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLH,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
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Policy  and  Banagement  Act  of  1976,  43  O.S.C.  *  1744 
(1976)  . 

Boaestake  Mining  Co. .  73  IBLA  117  (Hay  23,  1983) 


Where  a  mininj  claia  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  311  of  the  Federal  Land 
Policy  and  Management  ict  of  1976,  43  U.S.C.  $  1744 
(1976),  to  file  on  or  before  Dec.  30,  1980,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claia  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claia. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  froa  any  rule.   Where  BLH 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.   Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLH  received  the  documents. 

The  conclusive  presuaption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  t  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive  official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncoapl iance  with  the  statute,  or  to  afford 
claimants  any  relief  froa  the  statutory  consequences. 

flerbert_Clark,  73  IBLA  195  (Hay  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  «  1744  (1976), 
the  owner  of  a  mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a  notice  of  intention  to 
hold  or  evidence  of  performance  of  annual  assessment 
work  on  the  claim  on  or  before  Oct.  22,  1979,  and  prior 
to  Dec.  31  of  each  year  thereafter.   This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claia  and 
renders  the  claim  void.   The  recordation  requirement 
of  sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  the  BLH  is  mandatory,  not 
discretionary. 

Where  the  claimant  inadvertently  omits  the  name  of 
a  mining  claim  from  the  affidavit  of  annual  assessment 
work,  which  otherwise  was  properly  recorded  both  in 
the  county  and  with  BLH,  the  omitted  claim  must  be 
deemed  conclusively  to  be  abandoned  under  provisions  of 
sec.  314,  Federal  Land  Policy  and  Banagement  Act  of 
1976,  43  U.S.C.  5  1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $  1744  (1976)  is  imposed  by  the  statute 
itself.   A  aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
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excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Wil 1 iaa_ Ji_ Boo th ,  73  IBLA  274  (June  7,  1983) 

J?2Eia_iii_£aB£bell,  73  IBLA  390  (June  15,  1983) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  »  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  froa  the  statutory  consequences. 

Although  at  coamon  law,  abandonment  of  a  mining 
claia  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  «  1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claia  has  not  been  abandoned  by 
his  coapliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  bis  claim  may  not  be 
considered  in  such  cases. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  froa  any  rule.   Where  BLM 
has  declared  appellant's  aining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.   Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLM  received  the  documents. 

B.a-y..n£_H_._H_SiLt. ,  73  IBLA  315  (June  7,  1983) 

££*2J!_i!i_lLU£S t ,  75  IELA  149  (Aug.  18,  1983) 

Mie^Rossi^Judy^Rossi,  75  IBLA  262  (Aug.  26,  1983) 

Betty  E.  Baxter.  76  IBLA  188  (Oct.  6,  1983) 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claim  following  a  rival  claimant's  alleged  failure  to 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  U.S.C.  %    1744  (1976)  . 

IfiCO-Sgr vices,  73  IBLA  374  (June  15,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  mining  claims  located  after  Oct.  21,  1976, 
Bast  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  assessment  work  on  the  claims  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claims  were  located.   Pursuant  to  43  CFR 
3833.0-5  (a),  a  proof  of  labor  or  notice  of  intention  to 
hold  will  be  deemed  as  timely  filed  if  it  is  Bailed  in 
an  envelope  tearing  a  clearly  dated  postmark  affixed 
by  the  United  States  Postal  Service  prior  to  Dec.  31, 
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the  period  prescribed  by  lav,  and  is  delivered  to  the 
proper  BLH  office  by  Jan.  19  immediately  following. 

J.  Bradley  Smith,  73  IBLA  398  (June  15,  1983) 

Ji_Li_Sh inn ,  74  IBLA  226  (July  18,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  lining  claim  located  after  Oct.  21,  1976, 
■ust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   The  filing  must  be  made 
both  in  the  county  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  BLH.   Hhere 
evidence  is  introduced  showing  that  the  notice  of 
intention  to  hold  was  recorded  timely  in  the  county 
and  with  BLH,  a  BLH  decision  declaring  the  unpatented 
mining  claim  abandoned  and  void  will  be  vacated. 

The  failure  of  a  holder  of  a  millsite  claim  which 
has  been  properly  recorded  under  43  U.S.C.  »  171  it  (b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  millsite  is  a  curable  defect  and  the  millsite  may 
not  be  deemed  to  have  been  abandoned  absent  a  failure 
to  comply  with  a  notice  of  deficiency. 

Si£hard_Holland,  74  IBLA  167  (July  12,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  mining  claims  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  assessment  work  on  the  claims  with  BLH  by 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  year 
thereafter.   Pursuant  to  43  CFR  3833.0-5  (m),  a  proof  of 
labor  or  notice  of  intention  to  hold  will  be  deemed  as 
timely  filed  if  it  is  mailed  in  an  envelope  bearing  a 
clearly  dated  postmark  affixed  by  the  United  States 
Postal  Service  prior  to  Dec.  31,  the  period  prescribed 
by  law,  and  is  delivered  to  the  proper  BLH  office  by 
Jan.  19  immediately  following. 

Arthur  A.  Tooze.  74  IBLA  221  (July  18,  1983) 


Hhere  a  mining  claim  was  located  in  Dec.  1978, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1744 
(1976),  to  file  on  or  before  Dec.  30,  1979,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  the  perfor- 
mance of  assessment  work,  both  in  the  county  where  the 
location  notice  is  of  record  and  in  the  proper  office 
of  BLH.   Failure  to  file  the  required  instruments 
within  the  prescribed  time  is  conclusively  deemed  to 
constitute  an  abandonment  of  the  claim. 

Hith  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  BLH  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  «  1744 
(1976)  . 

J!2b.§Et_E.1_Bauer,  75  IBLA  62  (Aug.  5,  1983) 
Li_Ci_Carter_et_ali,  76  IBLA  90  (Sept.  21,  1983) 


BIHJG  CLAIHS — Continued 


ABANDOHHEIT — Continued 


Hhere  a  mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  *  1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a  notice 
of  intention  to  hold  the  claim  or  evidence  of  assess- 
ment work,  both  in  the  county  where  the  location  is  of 
record  and  in  the  proper  office  of  BLH.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  mining  claim. 

Hith  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  cf  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  BLH,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  *  1744  (1976)  . 


Gust  in  Corp., 
198  37 


R.  Casperson.  75  IBLA  100  (Aug.  11, 


Hhere  mining  claims  were  located  in  Hay  1980,  the 
owner  was  required  by  sec.  314  of  the  Federal  land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  «  1744 
(1976),  to  file  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claims  or  evidence  of  assessment 
work  performed  on  the  claims  during  1981,  both  in  the 
county  where  the  location  notices  are  of  record  and  in 
the  proper  office  of  BLH.   Failure  to  file  the  required 
instruments  within  the  prescribed  time  is  conclusively 
deemed  to  constitute  an  abandonment  of  the  claims. 

Hith  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  both  in  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  in 
the  proper  office  of  BLH,  prior  to  Dec.  31  of  the  year 
following  the  calendar  year  in  which  the  claim  was 
located,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  4  1744 
(1976). 

Iiedrick_A._ Rogers,  75  IBLA  332  (Aug.  30,  1983) 


Hhere  a  mining  claim  was  located  in  Dec.  1978, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.C.  t  1744 
(1976) ,  to  file  on  or  before  Dec.  30,  1979,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Hanage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  «  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
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32»er_0wens,  75  IBLA  335  (Aug.  30,  1983) 


BIHISG  CLAIHS — Continued 
ABANDOBBEBT — Continued 

if  coo-  where  a  mining  claim  was -located  in  Apr.  1981,  the 

then  in  owner  was  required  by  sec.  311  of  the  Federal  Land 

Where  BLB  Policy  and  Banagement  Act  of  1976,  13  U.S.C.  4  1711 

ned  and  (1976) ,  to  file  on  or  before  Dec.  30,  1982,  a  notice  of 

imely,  and  intention  to  hold  the  claim  or  evidence  of  assessment 

contention  word  performed  on  the  claim  during  1982,  both  in  the 

prepon-  county  where  the  location  notice  is  of  record  and  in 

pellant  in  the  proper  office  of  BLB.   Failure  to  file  the  required 

by  show-  instrument  within  the  prescribed  time  is  conclusively 

cuments.  deemed  to  constitute  an  abandonment  of  the  claim. 

John  Bilner.  76  IBLA  221  (Oct.  17,  1983) 


Where  a  mining  claim  was  located  in  Nov.  1979,  the 
owner  was  required  by  sec.  311  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  13  U.S.C.  «  1711 
(1976) ,  to  file  on  or  before  Dec.  30,  1980,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Banage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  13  U.S.C.  i    1711  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 
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Where  a  mining  claim  was  located  in  Feb.  1979,  the 
owner  was  required  by  sec.  311  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  13  U.S.C.  $  1711 
(1976),  to  file  on  or  before  Dec.  30,  1980,  and  on  or 
before  Dec.  30  of  every  calendar  year  thereafter  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
the  performance  of  assessment  work  on  the  claim,  both 
in  the  county  where  the  location  notice  is  of  record 
and  in  the  proper  office  of  the  Bureau  of  Land  Banage- 
ment.  Failure  to  file  the  required  instruments  within 
the  prescribed  time  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  13  U.S.C.  $  1711  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 
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Ji»es_Camp_.  76  IBLA  96  (Sept.  21,  1983) 


Ral£h_Kub insk i ,  76  IBLA  221  (Oct.  17,  1983) 


Where  a  mining  claim  was  located  in  Bar.  1980,  the 
owner  was  required  by  sec.  311  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  13  U.S.C.  $  1711 
(1976),  to  file  on  or  before  Dec.  30,  1981,  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work,  both  in  the  county  where  the  location  is  of 
record  and  in  the  proper  office  of  BLB.   Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  mining  claim. 

With  respect  to  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded  and  in  the  proper  office  of  BLB,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  311 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
13  U.S.C.  «  1711  (1976)  . 

Wi_Ji_Glass,  76  IBLA  215  (Oct.  17,  1983) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  13  U.S.C.  *  1711  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 


495 


flI»ISS_£iiIHS — Continued 

ABANDONMENT — Continued 

excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  fro»  the  statutory  consequences. 

With  respect  to  unpatented  lining  clans  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  laws  has 
not  yet  accrued  does  not  obviate  the  necessity  of 
filing  either  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  assessment  work  both  in  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  office  of  Bureau  of  Land 
Management,  prior  to  Dec.  31  of  the  year  following  the 
calendar  year  in  which  the  claim  was  located,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976). 

Edmund  J. , Cowan,  76  IBLA  257  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
with  the  Bureau  of  Land  Management  within  90  days  after 
location  of  the  claim  a  copy  of  the  notice  of  location. 
This  requirement  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a  claimant  to  file  an  instrument 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  «  1744  (1976)  ,  is 
imposed  by  the  statute  itself.   A  matter  of  law,  it  is 
self-operative  and  does  not  depend  upon  any  act  or 
decision  of  an  administrative  official.   In  enacting 
the  statute.  Congress  did  not  invest  the  Secretary  of 
the  Interior  with  authority  to  waive  the  requirements 
of  the  Act,  or  to  afford  claimants  any  relief  from  the 
statutory  consequences. 

Harold  A.  Hinkle.  Michael  B.  Hinkle.  Thomas  J.  Potter, 
77~BLA  152  "(Nov.  16,  1983) 


BIHIBG  CLAIMS — Continued 

AEANDO»HBNT--Continued 

A  presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.   Suggestion  that  BLM 
may  not  have  investigated  a  mining  claimant's  good 
faith  in  locating  a  claim  which  includes  a  water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

J2S5§rt_s.uxvi»2£S..  80  IBLA  111  (Apr.  3,  1984) 


ASSESSMENT  WORK 

where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Dec.  31  of  the  calendar  year 
following  the  calendar  year  in  which  the  claim  was  re- 
corded in  the  BLM  office,  the  claim  is  properly  deemed 
conclusively  to  have  been  abandoned. 

Willene  Hinnier,  45  IBLA  1  (Jan.  8,  1980) 


Under  the  Pederal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744(a)(2)   (1976),  if  an  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

Jer r i_C U££er ,  45  IBLA  215  (Jan.  30,  1980) 


where  copies  of  location  notices  of  mining  claims 
were  filed  with  the  Bureau  of  Land  Management  in  1977 
before  promulgation  of  regulations  pursuant  to  sec.  314 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  $  1744  (1976),  and  where  BLM  later  called 
upon  the  claim  owner  to  pay  the  required  filing  fees, 
without  setting  a  time  limit  for  compliance,  it  is 
error  for  BLM  to  reject  the  mining  claim  filings 
because  the  first  check  submitted  for  payment  of  the 
filing  fees  was  returned  as  uncollectible,  although 
the  claim  owner  had  replaced  that  check  with  a  guar- 
anteed remittance  upon  notification. 

Si2£2_EiElora t ionx_InC;_ ,  77  IBLA  226  (Nov.  28,  1983) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  s  1744  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
might  be  a  certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion.  If  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 


4l!lSi!l§_£gZelo£ment_CorEi    of    Utah,    77    IBLA    366     (Dec. 
1983) 


7, 


Under  43  CFR  3833.2-l(b)   (1978),  the  owner  of  an 
unpatented  mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  prior  to  Dec.  31  of  each  calendar 
year  following  the  calendar  year  in  which  such  claim 
was  located,  file  in  the  proper  BLM  office  evidence  of 
annual  assessment  work  performed  during  the  previous 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim. 


Robert  W. Hansen. 

(Feb.  28,  1980) 


Federal  Bentonite  Co.,  46  IBLA  93 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate 
office  of  the  Bureau  of  Land  Management  an  affidavit 
of  assessment  work  or  a  notice  of  intention  to  hold 
the  mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
conclusively  deemed  to  have  been  abandoned. 

Betty,  and  Clarence  L.  Guffey,  47  IBLA  175  (May  7,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  files  a  copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  43  CFR  3833.2-1 (a)  to  file  proof  of  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A  mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a  record  copy 
to  claimant,  as  a  claimant  is  permitted  under  43  CFF 
3833.2-2  (a)  to  satisfy  the  Federal  filing  requirements 
by  submitting  a  duplicate  of  the  assessment  notice. 
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ASSESSMENT  WORK — Continued 

even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Harrv._Ji_Phillip.s,  47  IBLA  252  (Hay  13,  1980) 


The  owner  of  an  unpatented  mining  clin  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate  of- 
fice of  the  Bureau  of  Land  Management  an  affidavit  of 
assessment  work  or  a  notice  of  intention  to  hold  the 
mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
■deemed  conclusively  to  have  been  abandoned. 

Where  an  appellant  asserts  on  appeal  that  proof  of 
labor  was  mailed  timely  to  the  Bureau  of  Land  Manage- 
ment, but  there  exists  no  record  of  their  receipt,  the 
documents  cannot  be  considered  as  filed. 

Gary  L.  Barton,  J.  Harinelli.  R.  Nixon,  47  IBLA  386 
(May  21,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  4  3  U.S.C.  §  1744  (1976),  and 
43  CFR  3833,  the  owner  of  a  mining  claim  located  before 
Oct.  21,  1976,  must  file  a  copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979.   File  means  being  received 
and  date  stamped  by  the  proper  BLM  office.   Failure  to 
so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

S2bert_WilliiKi_et_al.,  48  IBLA  39  (Hay  29,  1980) 


Ml!  J!  £_£LAIHS--Continued 

ASSESSMENT  WORK — Continued 

where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  ELB  office 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  atandoned  and  void. 

j£iE_£i_i£E££I_S!_aIj..  "«  1ELA  103  (May  29,  1980) 


Under  43  U.S.C.  «  1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  or  before  Oct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  void. 

Kenneth, K, .Parker.  48  IBLA  129  (Hay  30,  1980) 

£SaI"LT._iiI._.!!A2inSx_Il!C_s.,  49  IBLA  166  (July  30,  1980) 


Under  43  CFR  3833.2-1  (c),  the  owner  of  an  un- 
patented mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  on  or  bef-'e  Dec.  30  of  each  cal- 
endar year  following  the  ca'       .ear  in  which  such 
claim  was  located,  file  in       oper  BLB  office  evi- 
dence of  annual  assessment  work  performed  during  the 
previous  assessment  year  or  a  notice  of  intention  to 
hold  the  mining  claim. 

a2nald_for§ker,  48  IBLA  132  (May  30,  1980) 

A nna_ Sc ha lkew ic z ,  48  IBLA  134  (Hay  30,  1980) 

Zoes_ Associates,  50  IBLA  164  (Sept.  30,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLH  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,    1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

AIi£e_E.._Deetz,  48  IBLA  59  (Hay  29,  1980) 


A  claimant  who  has  located  a  mining  claim  in  April 
1975  and  thereafter  records  his  notice  of  location 
simultaneously  with  his  filing  of  evidence  of  assess- 
ment work  in  Hay  1978  has  satisfied  the  requirements 
of  43  CFR  3833.2-1  (a)  by  filing  evidence  of  assess- 
ment work  on  or  before  Dec.  30,  1979. 

Robert_W._Perkin,  48  IBLA  209  (June  16,  1980) 


Under  43  CFR  3833.2-1  (a),  the  owner  of  a  mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLM  evidence  of  annual  assessment 
work  or  a  notice  of  intention  to  hold  the  mining  claim 
on  or  before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of 
each  calendar  year  following  the  year  of  recording  with 
BLH,  whichever  is  sooner.   Filing  is  accomplished  when 
a  document  is  delivered  to  and  received  by  the  proper 
office.   Failure  to  so  file  constitutes  abandonment  of 
the  claim  and  renders  the  claim  void. 


Johnnie  Finnejan,  Don  E. 
79  (Hay  29,  1980) 


.S2tdoni_Carl_M°lder,  48  IBLA 


Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a  predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  required  by  the  Federal 
Land  Policy  and  Hanagement  Act  of  1976,  43  U.S.C. 
$  1744  (1976)  and  43  CFR  3833.2-1  (c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

Ihite_Star_Foundationi_Inci,  48  IBLA  96  (Hay  29,  1980) 


Under  43  CFR  3833.2-l(a),  the  owner  of  a  mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLH  evidence  of  annual  assess- 
ment work  or  a  notice  of  intention  to  hold  the  mining 
claim  on  or  before  Oct.  22,  1979,  or  on  or  before 
Dec.  30  of  each  calendar  year  following  the  year  of 
recording  with  BLH,  whichever  is  sooner.   Failure  to 
so  file  constitutes  abandonment  of  the  claim. 

Ai_Ji_Gradi,  48  IBLA  218  (June  16,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Hanagement  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim.   Where  a  mining 
claim  is  located  on  Aug.  20,  1970,  and  recorded  with 
BLH  on  Nov.  14,  1978,  the  evidence  of  assessment  work 
must  be  filed  with  BLH  on  or  before  Oct.  22,  1979. 
Where  evidence  of  assessment  work  is  not  filed,  the 
claim  is  conclusively  deemed  abandoned  and  void  pur- 
suant to  43  U.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4  (a)  . 


A . _W .._ Jos ue ,  48  IBLA  225  (June  16,  1980) 
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ASSESSMENT  WORK — Continued 

Where  the  Government  contests  the  validity  of  a 
nining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a  conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  making  of  a  valid  location." 

Failure  to  maintain  a  claim  by  doing  assessment 
work  each  year  may  constitute  evidence  of  abandonment. 
Independently,  a  failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 30  U.S.C.  4  28  (1976) ,  requires  a  finding  that 
the  claim  has  not  been  "maintained"  within  the  meaning 
of  sec.  37  of  the  Mineral  Leasing  Act,  30  U.S.C.  «  193 
(1976) ,  and  may  result  in  a  forfeiture  of  the  claim. 
HAS^gl  »•  The_Oil_Shale_Cor£i,  400  U.S.  18  (1970). 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 

Exxon  Corp.  et  al..  United  States  y. Aidabelle i Brown 

et_al.,  48  IBLA  267  (June  307  1980)  87  T7d.  248 


HiBIJ!G_CLAIMS  —  Continued 

ASSESSMERT  W0RK--Continued 

assessment  work  performed  during  the  preceding  assessment 
year  or  a  notice  of  intention  to  hold  the  mining  clam. 

Milburn  Downey,  Eugene  A.  Cunningham,  50  IBLA  212 
(Sept.  30,  1980) 


Where  the  owners  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fail  to  file  an  affi- 
davit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Oct.  22,  1979,  having  filed  a 
copy  of  the  notice  of  location  with  BLM  during  calendar 
year  1978,  the  claim  is  properly  deemed  to  be  abandoned 
and  void  under  43  U.S.C.  »  1744(c)   (1976),  and  43  CFR 
3833.4. 

Where  appellants  assert  on  appeal  that  evidence  of 
assessment  work  was  timely  mailed  to  BLM,  but  there 
exists  no  record  of  its  receipt  the  documents  cannot  be 
considered  as  filed. 

£onald_D.._Vesel2_et_al.,  50  IBLA  277  (Oct.  6,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 

Haraaret_Ji_ Wilson ,  49  IBLA  228  (Aug.  12,  1980) 

Ja»es_Vi_Brad2,  51  IBLA  361  (Dec.  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2,  3833.2-1,  and  3833.4,  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location  and  a  copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention  to 
hold  the  claim,  with  the  proper  Bureau  of  Land  Manage- 
ment Office  on  or  before  Oct.  22,  1979,  or  the  claim 
must  be  deemed  abandoned  and  void. 

John_tiS£°il!i_Jli»  "9  IBL*  335  (Aug.  25,  1980) 


In  order  to  obtain  a  temporary  deferment,  a  claim- 
ant must  file  with  the  authorized  officer  of  the  proper 
office  a  petition  in  duplicate  requesting  such  defer- 
ment.  The  applicant  must  attach  to  one  copy  thereof  a 
copy  of  the  notice  to  the  public  required  by  the  Act 
which  shows  that  it  has  been  filed  or  recorded  in  the 
office  in  which  the  notices  or  certificates  of  location 
were  filed  or  recorded. 

A  petition  for  deferment  of  annual  assessment  work 
is  properly  denied  where  a  claimant's  mining  claims  and 
millsites  have  been  declared  null  and  void  by  the 
Department. 


iH dre w_U_Fr eese ,  50  IBLA  26  (Sept.  9,  1980) 


87  I.D.  395 


Pursuant  to  43  CFR  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  the  record- 
ing with  BLH  of  the  copy  of  the  notice  or  certificate 
of  location,  whichever  date  is  sooner,  evidence  of  annual 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  $  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.   These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

Cleo  May  Fresh.  Harlorie  P.  Deterts,  50  IELA  363 
(OctT  16,  1980) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  was  required  to  file  with  BLM  evidence 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979.   Failure  to  so  file 
constitutes  conclusive  abandonment  of  the  claim  and 
renders  it  void. 

lSier_a  nd_Ri  n  d  ajasson ,    51    IBLA    17     (Oct.    28,    1980) 


Under  43  U.S.C.  4  1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 

£earl_Kellj[,  51  IBLA  185  (Dec.  2,  1980) 

Lloyd  H.  Buttgereit.  52  IBLA  363  (Feb.  19,  1981) 


Under  43  U.S.C.  <s  1744(a)  (1976)  and  43  CFR 
3833.2-1  (c),  the  owner  of  an  unpatented  mining  claim 
located  on  Federal  lands  after  Oct.  21,  1976,  must  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  in  which  such  claim  was  located,  file  in 
the  proper  ELM  office  evidence  of  annual  assessment 
work  performed  during  the  previous  assessment  year  or 
a  notice  of  intention  to  hold  the  mining  claim,  or  the 
claim  must  be  presumed  abandoned  and  void. 

Santa  Monica  Hospital  Medical, Center  Foundation , 
51  IBLA~194  (Dec.  5,  1980) 


Sien_Gould,  52  IBLA  305  (Feb.  10,  1981) 
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where  the  owner  of  an  unpatented  mining  claim 
files  a  copy  of  the  notice  of  location  of  this  claim 
with  BLM  in  1978,  he  is  required  to  file  a  copy  of 
the  proof  of  annual  labor  performed  on  the  claim  dur- 
ing the  assessment  year  ending  on  Sept.  1,  1979,  on 
or  before  Oct.  22,  1979,  failing  which  his  claim  is 
properly  declared  abandoned  and  void. 

Ui£hael_Hauaer,  52  IBLA  129  (Jan.  16,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  and  recorded  with  BLM  in  1979,  is 
required  to  file  evidence  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Oct.  22, 
1979.   Failure  to  so  file  constitutes  conclusive  aban- 
donment of  the  claim  and  renders  it  void. 

L_j._Ei_Garr.ison,  52  IBLA  131  (Jan.  16,  1981) 


The  filing  of  evidence  of  annual  assessment  work 
in  the  county  clerk's  office  is  not  compliance  with  the 
recordation  requirements  of  43  CFB  3833.2-1. 

_ohann_s_So_la n d ,  52  IBLA  233  (Feb.  3,  1981) 

Jose_h_0_urovich,  54  IBLA  100  (Apr.  15,  1981) 

^aEle__Ei_Gossett__Jr___et_al_,  54  IBLA  139 
(Apr.  17,  1981)"" 

J5aS_______a_e___sh,  54  IBLA  155  (Apr.  21,  1981) 

C 1 a_ton____Cur t is ,  54  IBLA  184  (Apr.  22,  1981) 

C_0_G_S___Inc_,  57  IBLA  128  (Aug.  25,  1981) 


SINI1!S_£L  AIMS — Continued 

ASSESSMENT  WORK — Continued 

Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

K§IIi_a_a_Inj3rid_Do__las,  53  IBLA  18  (Feb.  26,  1981) 

J^°§as_  Williams,  56  IPLA  55  (July  10,  1981) 

_ii_«ineral__Cor£_,  60  IBLA  85  (Nov.  19,  1981) 

Sama_tha_ Bowman,  61  IBLA  20  (Dec.  29,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Folicy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1  (a)  the  owner 
of  an  unpatented  mining  claim  located  on  Federal  lands 
on  or  before  Oct.  21,  1976,  and  recorded  with  the 
Bureau  of  Land  Management  in  1979,  must  file  in  the 
proper  Bureau  of  Land  Management  office  evidence  of 
annual  assessment  work  or  a  notice  of  intention  to  hold 
the  claim  on  or  before  Oct.  22,  1979.   This  requirement 
is  mandatory  and  failure  to  comply  conclusively  consti- 
tutes abandonment  of  the  claim  by  the  owner. 

£_lm_ra_Mines__Inc_,  53  IBLA  89  (Mar.  2,  1981) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4  1744  (1976) ,  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  and  recorded  with  BLM  in  1979,  is 
required  to  file  evidence  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Oct.  22, 
1979.   Failure  to  so  file  conclusively  constitutes 
abandonment  of  the  claim  and  renders  it  void. 

Janice  Fay  Cndreako_  I_  D.  Monagban,  53  IELA  128 
(Mar.  5,  1981) 


Failure  to  timely  file  evidence  of  annual  assess- 
ment work  may  not  be  excused  because  the  claimant  was 
unexpectedly  called  out  of  town  or  because  the  recorded 
copy  of  his  affidavit  of  annual  labor  was  not  timely 
returned  by  the  local  recording  office.   Regulation 
43  CFR  3833.2-2  does  not  require  the  filing  of  a  copy 
of  the  recorded  affidavit. 

Pan_Creek__lacer__i_es,  52  IBLA  243  (Feb.  6,  1981) 


Where  the  mining  claimant  alleges  that  he  timely 
submitted  his  yearly  affidavit  of  assessment  work  to 
BLM,  but  that  it  apparently  was  lost  in  the  mail,  this 
circumstance  will  not  excuse  a  late  filing.   One  who 
selects  a  means  of  delivering  a  document  must  bear 
the  responsibility  for  any  consequential  delay  or 
failure  of  delivery  by  that  means. 

De_n_Sa_lor,  52  IBLA  366  (Feb.  19,  1981) 


where  mining  claimants  assert  on  appeal  that  affi- 
davits of  annual  assessment  work  were  timely  filed  with 
BLM  but  present  no  evidence  substantiating  that  asser- 
tion, the  Board  of  Land  Appeals  will  affirm  a  BLM  deci- 
sion declaring  the  claims  abandoned  pursuant  to  43  CFR 
3833.2-1  (a)  . 

_erl__Rhoad s__Rene__or__n ,  52  IBLA  393  (Feb.  24,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744(a)   (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  min- 
ing claims  located  in  the  calendar  year  1978,  must 
have  filed  with  the  Bureau  of  Land  Management  (ELM), 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30,  1979, 
or  the  claims  are  conclusively  deemed  abandoned  and, 
thus,  void.   Filing  is  accomplished  when  a  document  is 
delivered  to  and  received  by  the  proper  ELM  office. 

£leatus_S£____ ,  53  IBLA  171  (Mar.  16,  1981) 


where  mining  claimants  assert  on  appeal  that  evi- 
dence of  assessment  work  required  by  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1744 
(1976)  and  43  CFR  3833.2-l(a)  was  timely  mailed  to  the 
Bureau  of  Land  Management  (BLM)  but  there  exists  no 
record  of  BLH's  receipt  of  the  documents,  the  Board 
must  find  that  there  was  not  a  timely  filing  and  that 
the  claims  are  declared  abandoned  and  void.   Claimants, 
who  chose  the  manner  of  mailing,  must  bear  the  conse- 
quences of  nondelivery. 

B£__S_d_Mr___J_c___hite,  53  IBLA  267  (Mar.  23,  1981) 


Even  though  the  Bureau  of  Land  Management  knew  of 
the  existence  of  certain  mining  claims,  as  evidenced 
by  BLM's  initiation  of  contest  proceedings  against  the 
claims,  the  claimants  were  not  relieved  of  the  respon- 
sibility of  complying  with  the  recordation  requirements 
of  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976.   The  filing  of  evidence  of  assessment  work 
is  an  annual  requirement  and  failure  to  so  file  alone 


aiflllS-SLAIl!!--  Continued 

ASSESSMENT  UORK — Continued 

is  deemed  to  constitute  conclusive  abandonment  of  the 
claims. 

United_States__.  Paul  H.  Koeniqsmark  et  al..  53  IBLA 
377~(Har7  31.  llll"" 


Under  sec.  31U  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPHA)  .  43  U.S.C.  4  1744(a) 
(1976),  and  43  CPR  3833.2-1  (c),  the  owner  of  unpatented 
mining  claims  located  in  the  calendar  year  1978,  must 
have  filed  with  the  Bureau  of  Land  Management  (BLM) , 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30,  1979, 
or  the  claims  are  conclusively  deemed  abandoned  and, 
thus,  void.   neither  FLPMA  nor  the  regulations  provide 
for  any  leeway  in  the  application  of  the  penalty  for 
failure  to  file  the  required  information. 

Sl£SSl_i!i_Cuil2£ES2.  5"  IEL*  108  (*pr.  15»  1981) 


Evidence  of  assessment  work  must  be  delivered  to 
and  received  by  the  proper  Bureau  of  Land  Management 
office  by  the  due  date  in  order  to  be  timely  filed. 
Depositing  a  document  in  the  mails  does  not  constitute 
filing. 

Ha_cot_Silve£-Lead__ine______c_,  54  IBLA  121  (Apr.  16, 

1981) 

Earl  Kremiller,  55  IBLA  28  (Hay  27,  1981) 

Glenn  D.  Graham.  L_nne  L.  Graham,  55  IBLA  39  (Hay  28, 
1981) 

Doris  HcFall.  Donald  Duncan.  Clarence  Duncan,  55  IBLA 
IlO  (June'lT  198lf" 

George  I.  Lakich.  56  IBLA  148  (July  20,  1981) 

Ly,le  I.  Thompson.  56  IBLA  155  (July  20,  1981) 

Se2£3§_fii_Andre ws ,  57  IBLA  221  (Aug.  27,  1981) 

£2Ea_Lee_Jj_nse_- Go_e ,  64  IBLA  271  (June  2,  1982) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744(a)   (1976), 
and  43  CFR  3833.2-l(a),  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  and 
recorded  with  BLM  in  1979,  is  required  to  file  evidence 
of  annual  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Oct.  22,  1979.   Failure  to 
file  conclusively  constitutes  abandonment  of  the  claim 
and  renders  it  void. 

SiIIia!_Hi_ai°d ,  54  IBLA  303  (Apr.  29,  1981) 

Wi lliam_IlJl_ Bar ba t ,  56  IBLA  26  (July  8,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744(a)   (1976), 
and  43  CFR  3833.2-1  (a),  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  and 
recorded  with  BLM  in  1979,  is  required  to  file  evidence 
of  annual  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Oct.  22,  1979.   Failure  to 
file  conclusively  constitutes  abandonment  of  the  claim 
and  renders  it  void. 

The  filing  of  evidence  of  annual  assessment  work 
in  the  county  clerk's  office  is  not  compliance  with  the 
recordation  requirements  of  43  CFR  3833.2-1. 


M_I_IN__CLAIH_--Continued 

ASSESSMENT  M0RK--Cont inued 

Where  claimants  list  the  wrong  name  for  one  of 
their  mining  claims  on  their  affidavit  of  annual 
assessment  work  and  there  is  no  other  means  of  identi- 
fying the  claim  on  the  document,  BLM  properly  declares 
the  claim  atandoned  for  failure  to  comply  with  43  CFR 
3833.2. 

P_hili£_Brandlx_Georae_Vournas,  54  IBLA  343  (May  7, 
1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744(a)  (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1977,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLM),  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  mining  claims  on  or  before  Dec.  30,  1978,  or 
the  claims  are  conclusively  deemed  abandoned  and,  thus, 
void. 

ia3ene_E._Dau3her.t2,  54  IBLA  352  (May  12,  1981) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744(a)   (1976), 
and  43  CFR  3833.2-1  (c) ,  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLM),  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  lining  claims  on  or  before  Dec.  30,  1980,  or 
the  claims  are  conclusively  deemed  atandoned  and,  thus 
void.   Filing  is  accomplished  when  a  document  is  deliv- 
ered to  and  received  by  the  proper  BLM  office. 

The  filing  of  evidence  of  annual  assessment  work 
in  the  county  recording  office  or  any  office  other  than 
the  proper  BLM  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  43  CFR  3833.2-1. 

fi»£P_»_Jn£i»  55  IBLA  77  (June  1,  1981) 
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Jack____Whe_tle_,  55  IBLA  145  (June  8,  1981) 


The  mailing  of  evidence  of  annual  assessment  work 
before  the  due  date  is  not  sufficient  to  comply  with 
the  requirements  of  the  statute  unless  the  letter  is 
actually  received  by  the  proper  BLH  office  before  such 
date,  even  if  the  mail  was  delayed  through  no  fault  of 
the  sender. 

James_ K__ Po___et_al_ ,  55  IBLA  148  (June  8,  1981) 


Robert  Keough.  54  IBLA  337  (Hay  5,  1981) 
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3Il!lS£_CL*lfl5 — Continued 

ASSESSMENT  WORK — Continued 

The  lailing  of  evidence  of  annual  assessment  work 
before  the  due  date  is  not  sufficient  to  comply  with 
the  requirements  of  the  statute  unless  the  letter  is 
actually  received  by  the  proper  BLM  office  before  such 
date. 

2§A_ Reser ve_Cor p_. ,  55  IBLA  162  (June  9,  1981) 

H ichael_ Jj._Fa bis iak ,  58  IBLA  213  (Oct.  6,  1981) 


The  filing  of  evidence  of  assessment  work, 
required  by  13  CFR  3833.2-l(a),  for  any  assessment 
year  may  be  submitted  at  any  time  after  the  uork  is 
performed  during  the  assessment  year  through  Dec.  30 
following  the  end  of  the  assessment  year. 

Thus,  filing  on  Oct.  5,  1979,  for  the  1980  assess- 
ment year  which  began  on  Sept.  1,  1979,  satisfies  the 
requirement  of  filing  on  or  before  Dec.  30,  1980. 

General  Electric  Co..  Nellie  HcLauqhlin,  55  IBLA  185 
73une  16,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  $  1711  (1976)  ,  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  comply  conclusively  constitutes  an  aban- 
donment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (i»3  U.S.C.  «  1711  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Robert  E.  Fennell,  Clair  B.  Colburn,  d.b.a.  Colfensch 
i3ini!ia_Assln,-56  IBLA  13  (July  8,  1981) 


The  filing  of  evidence  of  annual  assessment  work 
in  a  county  recording  office  does  not  constitute  com- 
pliance with  the  recordation  requirements  of  13  CFR 
3833.2-1. 

Gary  H.  Greenlaw.  Ronald  D^^harE,  56  IBLA  109 
(July  16,  198l7 

Malter_D._Cosdon,  56  IBLA  112  (July  16,  1981) 

Holland  Marshall,  56  IBLA  187  (July  20,  1981) 

L._ Di.Ujour euJ ,  56  IBLA  298  (July  28,  1981) 

Ti mo thi_Edward_ Monte ,  56  IBLA  315  (July  29,  1981) 

Carol ine_E_._Brown,  56  IBLA  331  (July  30,  1981) 

Donald_Ei_Black ,  56  IBLA  3S<»  (Aug.  3,  1981) 

E§i2j.e_°I_3aEi_Bi_Ritchie,  56  IBLA  361  (Aug.  3,  1981) 

Edith_Gion,  56  IELA  375  (Aug.  3,  1981) 

Lela_Ji_Filliore,  56  IBLA  385  (Aug.  3,  1981) 

Dave  R.  Newman.  57  IBLA  23  (Aug.  6,  1981) 


MNIfiS-CLAIM  S-  -  Co  n  t  i  n  ued 

ASSESSMENT  WORK — Continued 

Rober^P^^Wilson,  57  IBLA  10  (Aug.  10,  1981) 

Verne  G.  Long.  57  IBLA  263  (Aug.  28,  1981) 

Virgie  Dowler.  57  IBLA  389  (Sept.  10,  1981) 

!ilthrin_Mackenzie,  58  IBLA  61  (Sept.  22,  1981) 

J°kD_2i_Titus,  58  IBLA  207  (Sept.  29,  1981) 

luaene^Mi.Goatcher,  58  IBLA  337  (Oct.  19,  1981) 

kl°X$-£*.- *«£ 5 1 er ,  58  IBLA  363  (Oct.  20,  1981) 

£on_2i_SiItSrison,  59  IBLA  113  (Oct.  26,  1981) 

George.E.  .Casler.  59  IBLA  189  (Cct.  27,  1981) 

LJ.Oid  J.  Osborn^  PiGiCiSiX_Ltd.  ,  59  IBLA  323  (Nov.  5, 
198l7 

kiaE§nce_Si_BcLean,  60  IBLA  65  (Nov.  19,  1981) 

Don  Cook,  60  IBLA  255  (Dec.  1,  1981) 

Douglas  M.  Overman,  62  IBLA  397  (Mar.  25,  1982) 

CO£i>er_Ca unconsolidated  H ines^^I nc.  ,  6  3  IBLA  203 
UprT  87~1982)~" 


Under  sec.  311  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  «  1711(a)   (1976), 
and  13  CFR  3833.2-l(c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Management  (BLM),  affida- 
vits of  assessment  work  or  notice  of  intention  to  hold 
the  mining  claims  on  or  before  Dec.  30,  1980,  or  the 
claims  are  conclusively  deemed  abandoned  and,  thus, 
void. 

Alle_n_Turner,  56  IBLA  280  (July  28,  1981) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
i.e. .  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 

James  V.  Joyce (On  Reconsideration) ,  56  IBLA  327 

(July  30,  1981) 

Jack_ Bc£iiiej ,  58  IBLA  239  (Oct.  6,  1981) 

JiiLESSi-Ihorne,  58  IBLA  319  (Oct.  16,  1981) 

Edwin  Strieaelx_Marie_A._01BrJ;en,  60  IBLA  232  (Dec.  1, 
198l7" 


where  a  mining  claimant  files  timely  an  affidavit 
of  assessment  work  with  the  Bureau  of  Land  Management 
as  required  by  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  which  is  not  the  affidavit  of 
assessment  required  to  be  filed  under  13  CFR  3833.2-1, 
it  is  a  curable  defect,  and  a  mining  claimant  is  enti- 
tled to  notice  and  a  reasonable  opportunity  to  submit 
the  precise  instrument.   Failure  to  do  so  will  result 
in  the  Eureau  of  Land  Management  declaring  the  claim 
abandoned  and  void. 

Harr.y._Ji_Pike,  57  IBLA  15  (Aug.  6,  1981) 
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HI»I»G  CLAIBS — Continued 


ASSBSSHEIIT    iOBK — Continued 

Delivering  evidence  of  annual  assessment  work 
after  BLH's  office  hours  on  Dec.  30,  1980,  to  the  home 
of  a  BLfl  eaployee  does  not  constitute  compliance  with 
the  recordation  requirements  of  43  CFR  3833.2-1. 
Filing  is  accomplished  only  when  a  document  is  deliv- 
ered to  and  received  by  the  proper  BLH  office. 


H.D.C. 


_Inc_,  57  IBLA  35  (Aug.  10,  1981) 


Hhere  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  submits  copies  of  the  location 
notices  and  proof  of  labor  to  BLB  in  June  and  Aug.  1979, 
and  submits  another  proof  of  labor  to  BLH  in  Nov.  1980, 
it  has  satisfied  the  current  recording  requirements  of 
both  the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
and  the  regulations  in  43  CFR  Subpart  3833. 

liiica_Sand_Cor£i,  57  IBLA  76  (Aug.  21,  1981) 


Where,  on  or  before  Oct.  21,  1979,  a  mining  claim- 
ant files  proof  of  assessment  work  performed  for  the 
preceding  assessment  year  for  a  claim  located  on  or 
before  Oct.  21,  1976,  which  proof  had  been  duly  filed 
in  the  local  offices  of  the  state  wherein  the  notice  of 
location  was  filed,  the  claimant  has  complied  with  both 
the  statutory  and  regulatory  requirements  for  filing 
assessment  work. 


ASSESSBEBT  BORK — Continued 

The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  evidence  of 
assessment  work  was  timely  filed  with  the  proper  ELB 
office  must  ordinarily  be  corroborated  by  other  evi- 
dence to  establish  filing  where  there  is  no  evidence 
of  receipt  of  the  documents  in  the  file. 

HJL_S._Rademacher,  58  IBLA  152  (Sept.  25,  1981) 

88  I.D.  873 

£S°i3e_Fa u ver ,  62  IBLA  399  (Bar.  25,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  O.S.C.  %    1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  on  or  tefore  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  comply  conclusively  constitutes  an  aban- 
donment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Brs__  Ma  It  er_Ei_Boll.es,  58  IBLA  257  (Oct.  6,  1981) 


Ervin_D.  _ullx__aul_Eichnol_,  57  IBLA  278  (Aug.  31, 
T981) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  «  1744  (a)   (1976),  and 
43  CFR  3833.2-1  (c),  the  owner  of  an  unpatented  mining 
claim  located  in  the  calendar  year  1978,  must  have 
filed  with  the  Bureau  of  Land  Banagement  (BLH) ,  affi- 
davit of  assessment  work  or  notice  of  intention  to  hold 
the  mining  claims  on  or  before  Dec.  30,  1979,  or  the 
claim  is  conclusively  deemed  abandoned  and,  thus  void. 

Evidence  of  assessment  work  must  be  delivered  to 
and  received  by  the  proper  Bureau  of  Land  Banagement 
office  by  the  due  date  in  order  to  be  timely  filed. 
Depositing  a  document  in  the  mails  does  not  constitute 
filing. 

Bart_Cannon,  57  IBLA  281  (Aug.  31,  1981) 


Onder  sec.  311(a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  %    1744(a)  (1976),  and 
43  CFR  3833.2-1  (a),  the  owner  of  an  unpatented  mining 
claim  located  on  or  before  Oct.  21,  1976,  and  recorded 
with  BLB  in  1978,  is  required  to  file  evidence  of 
annual  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Oct.  22,  1979.   Failure  to  file 
conclusively  constitutes  abandonment  of  the  claim  and 
renders  it  void. 

_ern_rd_E.__ack_rd_et__l.,  58  IBLA  308  (Oct.  16,  1981) 


A  notice  of  intention  to  hold  mining  claims  must 
set  forth  the  information  required  by  13  CFR  3833.2-3 
and  be  recorded  both  in  the  county  where  the  claims  are 
situated  and  in  the  proper  BLB  office  to  satisfy  the 
recordation  requirements  of  the  Federal  Land  Folicy  and 
Banagement  Act  of  1976,  43  U.S.C.  *  1744  (1976)  . 

£SJ>ni§_I°E§£§E2 •    58  IBt*  3"6  (Oct.  19,  1981) 


A  mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a  record 
copy  to  claimant,  as  a  claimant  is  permitted  under 
143  CFR  3833.2-2  (a)  to  satisfy  the  Federal  filing 
requirements  by  submitting  a  duplicate  of  the  assess- 
ment notice,  even  though  it  has  not  yet  been  filed  for 
record  with  the  State. 

Geor _______rable ,  57  IBLA  330  (Sept.  1,  1981) 


The  filing  of  evidence  of  annual  assessment  work 
in  the  county  recording  office  or  any  office  other  than 
the  proper  BLB  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  43  CFR  3833.2-1. 

Nichae ________ 1 ue ,  58  IBLA  35  (Sept.  17,  1981) 


Because  Regulation  43  CFR  3833.2-2  allows  for  the 
filing  of  a  copy  of  the  evidence  of  assessment  work 
which  was  or  will  be  filed  for  record,  a  copy  of  the 
recorded  affidavit  is  not  necessary  to  meet  the  filing 
requirement  of  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  «  1744  (1976). 
Failure  to  file  timely  such  evidence  of  annual  assess- 
ment work  may  not  be  excused  because  the  recorded  copy 
of  the  owner's  affidavit  of  annual  labor  was  not  timely 
returned  by  the  local  recording  office. 

Jad2_Kelle____eor____elle_,  58  IBLA  369  (Oct.  20,  1981) 


The  recordation  requirement  of  sec.  31"*  (a)  of 
the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  U.S.C.  *  17414(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Banagement  is  mandatory,  not  discre- 
tionary.  Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
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ASSESSBENT  WORK — Continued 

Federal  Land  Policy  and  Banagement  Act  of  1976  or  those 
in  43  CFR  3833.2-1. 

Enterprise  Bines.  Inc..  58  IBLA  372  (Oct.  20,  1981) 

Elizabeth  Francis.  60  IBLA  6  (Nov.  12,  1981) 

William  Cooper,  60  IBLA  50  (Nov.  17,  1981) 

Hajor „5i_At kins ,  60  IBLA  284  (Dec.  17,  1981) 

JiS_Bi_l2°fi£e.  62  IBLA  9  (Feb.  23,  1982) 

Il2E£2_£lo£fenstein,  62  IBLA  238  (Bar.  11,  1982) 

£ala ho_flini nj_Co. ,  63  IBLA  5  (Bar.  25,  1982) 

ia«rence_Paul,  63  IBLA  275  (Apr.  19,  1982) 

Gregory  N.  Harrington.  64  IBLA  331  (June  10,  1982) 

Vernon  J.  Hell,  66  IBLA  171  (Aug.  12,  1982) 

Carlile_Ai_Brouah,  68  IBLA  318  (Nov.  19,  1982) 

Oil  placer  mining  claims  located  pursuant  to  the 
Petroleum  and  Bineral  Oils  Act  of  Feb.  11,  1897,  c.  216, 
29  Stat.  526,  and  preserved  by  sec.  37  of  the  Bineral 
Leasing  Act  of  1920,  30  U.S.C.  «  193  (Supp.  II  1978), 
are  subject  to  the  recordation  requirements  of  sec.  314 
of  the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  U.S.C.  «  1744  (1976) . 

Conoc.Oj._Inc..,  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 


Where  mining  claimants  assert  on  appeal  that  evi- 
dence of  assessment  work  required  by  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  43  O.S.C.  »  1744 
(1976)  and  43  CFR  3833.2-1  (a)  was  timely  mailed  to  the 
Bureau  of  Land  Banagement  (BLB) ,  but  there  exists  no 
record  of  BLB's  receipt  of  the  documents,  the  Board 
must  find  that  there  was  not  a  timely  filing  and  that 
the  claims  are  declared  abandoned  and  void.   Claimants 
who  chose  the  manner  of  delivery  must  bear  the  conse- 
quences of  nondelivery. 

Job n_ E v a no f f ,  58  IBLA  403  (Oct.  21,  1981) 


Failure  to  substantially  comply  with  the  require- 
ments to  annually  perform  assessment  work  on  a  claim 
which  is  located  on  withdrawn  land  results  in  a  for- 
feiture of  that  claim  to  the  United  States. 

2_i£_S^S_a^es_v__R_c^ard_P.____skins,  59  IBLA  1 
"(0ct.~21,  1981)""  88  I.D.  925 


HIMIHG  CLAIBS — Continued 

ASSBSSBENT  BORK — Continued 

Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

The  filing  of  evidence  of  annual  assessment  work 
in  a  county  recording  office  does  not  constitute  com- 
pliance with  the  recordation  requirements  of  43  CFR 
3833.2-1. 

:I_d__H____n_er ,  59  IBLA  199  (Oct.  27,  1981) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  ,  1744(a)   (1976),  and 
43  CFR  3833.2-1  (a),  where  the  owner  of  unpatented  min- 
ing claim  located  before  Oct.  21,  1976,  submits  a  copy 
of  the  location  notice  to  BLB  in  April  1978,  and  proof 
of  labor  to  ELB  in  Oct.  1979,  but  fails  to  submit  evi- 
dence of  annual  assessment  work  or  notice  of  intention 
to  hold  the  mining  claim  on  or  before  Dec.  30,  1960,  BLB 
properly  declares  the  mining  claim  abandoned  and  void. 
Filing  is  accomplished  when  a  document  is  delivered  to 
and  received  by  the  proper  BLB  office. 

l°I_Si_Smalley_et_al. ,  59  IBLA  238  (Oct.  28,  1981) 


The  mailing  of  evidence  of  annual  assessment  work 
before  the  due  date  is  not  sufficient  to  comply  with 
the  requirements  of  the  statute  unless  the  document  is 
actually  received  by  the  proper  BLB  office  before  such 
date. 

;233SS_B__Cole ,  59  IBLA  280  (Oct.  30,  1981) 


The  filing  of  evidence  of  annual  assessment  work 
in  the  local  recording  office  established  under  State 
law  does  not  constitute  compliance  with  the  recordation 
requirements  of  43  CFR  3833.2-1. 

lSlon_J. _ Beyer ,  59  IBLA  311  (Nov.  4,  1981) 


If  the  strict  proof  of  assessment  work  filing 
requirements  of  FLPBA  are  not  met,  a  mining  claim  is 
thereby  abandoned,  whether  the  filing  is  only  1  day 
late  or  100,  and  regardless  of  any  other  reason. 

The  timely  filing  of  evidence  of  assessment  work 
with  a  state  or  county  does  not,  under  sec.  3833.4  (t) 
of  the  regulations,  constitute  a  justification  for 
failure  to  meet  the  filing  requirements  of  FLPBA. 


Hellmut  Laue,  Art h_r____D_vine,  59  IBLA  316  (Nov. 
1981) 


4, 


Evidence  of  annual  assessment  work  must  be 
delivered  to  and  received  by  the  proper  BLB  office  in 
order  to  be  filed.   Depositing  a  document  in  the  mails 
does  not  constitute  filing.   Reliance  on  erroneous 
information  provided  by  BLB  employees  which  is  contrary 
to  regulation  does  not  relieve  a  mining  claimant  of 
this  obligation. 

J2£_ki_W att s ,  59  IBLA  127  (Oct.  26,  1981) 


Under  the  Federal  Land  Policy  and  Banagement  Act 
of  1976,  43  U.S.C.  i    1744  (1976)  ,  the  owner  of  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  shall 
file  in  the  proper  ELB  office  on  or  before  Cct.  22, 
1979,  and  on  or  before  Dec.  30  of  each  year  thereafter, 
evidence  of  annual  assessment  work  or  a  notice  of  inten- 
tion to  hold  the  mining  claim  or  the  mining  claim  shall 
be  declared  abandoned  and  void  pursuant  to  43  CFR 
3833.4  (a)  . 


Sa__el__a_den_er_.  59  IBLA  390  (Nov.  10,  1981) 
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3L5IS£_£MIi!§ — Continued " 

ASSESSMENT  WORK — Continued 

Sec.  314(a)  of  the  Federal  Land  Policy  and  Hanage- 
ment Act  of  1976,  43  O.S.C.  t  1744(a)   (1976),  requires 
owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  BLH  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a  mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.   The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLH  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLH  in  1977,  as  required  by  regulation 
at  13  CFB  3833.2-1  (a),  is  properly  treated  as  a  curable 
deficiency  of  which  the  owner  is  entitled  to  notice  and 
an  opportunity  to  rectify  prior  to  a  decision  finding 
the  claim  abandoned  and  void. 

Harve2_Ai_Clifton_et_ali,  60  IBLA  29  (Nov.  16,  1981) 

fienil-Seibel^C lar a_Sei be  1 ,  63  IBLA  77  (Bar.  30,  1982) 

Ja£lS_ii_!iettler,  68  IBLA  301  (Nov.  19,  1982) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  files  proof  of  annual 
assessment  work  or  a  notice  of  intention  to  hold  the 
claim  in  calendar  year  1977,  the  owner  is  required  by 
the  terms  of  the  statute  to  file  proof  of  assessment 
work  within  each  calendar  year  (on  or  before  Dec.  30) 
thereafter. 

Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  and  recorded  with  BLH 
in  1977,  fails  to  file  an  affidavit  of  assessment  work 
or  notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  he  recorded  in  the  BLH  office,  i..e_.,  on 
or  after  Jan.  1,  and  on  or  before  Dec.  30,  1978,  the 
claim  is  properly  deemed  conclusively  abandoned  and 
void. 

8i_Li_Baroid_Petroleu§_Services,  60  IBLA  90  (Nov.  19, 
1981) 


The  presumption  that  BLH  officials  properly  dis- 
charge their  duties  in  receiving  and  promptly  date 
stamping  official  filings  tendered  them  is  not  overcome 
by  unsupported  allegations  of  mining  claimants  that  BLH 
lost  or  misprocessed  their  evidence  of  assessment  work. 

J u ner wa nda_ Ji_Pa£ael iou A Hildred  Lucille  G ul ick , 

60  IBLA  128  (Nov.  24,  1981)" 


II1LI8G_CLAIHS — Continued 

ASSESSHEHT  WORK — Continued 

so  file  constitutes  conclusive  abandonment  of  the  claii 
and  renders  it  void. 

f    S.F.Hining  Co..  Inc..  60  IBLA  178  (Nov.  25,  1981) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  the  claim  with  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  the  claim  is  properly  deemed 
abandoned  and  void. 

Ci_F._TurleIX_Jrs.,  60  IBLA  237  (Dec.  4,  1961) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  atandoned  and  void. 

The  requirement  to  file  timely  copies  of  evidence 
of  assessment  work  under  sec.  314  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  U.S.c.  »  1744 
(1976),  is  not  excused  by  confusion  as  to  the  proper 
office  for  filing.   Where  a  mining  claim  is  near  the 
dividing  line  of  the  Anchorage  and  Fairbanks  districts 
so  that  it  is  virtually  impossible  to  determine  the 
appropriate  office  from  the  map  at  43  CFR  1821.2-1, 
a  timely  filing  in  either  office  will  satisfy  the 
requirement.   However,  the  statute  does  not  authorize 
the  Department  to  accept  late  filings. 

Although  43  CFR  3851.3  provides  that  failure  to 
perform  assessment  work  will  render  a  claim  subject  to 
cancellation,  the  performance  of  such  assessment  work 
does  not  excuse  the  failure  to  file  timely  evidence  of 
annual  assessment  work  required  by  43  U.S.C.  4  1744(a) 
(1976)  or  relieve  the  claimant  of  the  mandatory  conse- 
quence of  abandonment  of  the  claim  under  43  U.S.C. 
«  1744(c)  (1976),  if  he  fails  to  make  a  timely  filing. 

1*£S t_For k_Hi n i ns_Co. ,  60  IBLA  370  (Dec.  22,  1981) 


The  owner  of  an  unpatented  mining  claim  must  file 
in  each  calendar  year,  on  or  before  Dec.  30,  either  an 
affidavit  of  assessment  work  performed  on  the  claim  or 
a  notice  of  intention  to  hold  the  mining  claim. 
Failure  to  so  file  results  in  a  conclusive  statutory 
presumption  of  abandonment  of  the  claim  by  the  owner. 

52lihern_Stone_Su££l^,  61  IBLA  36  (Dec.  29,  1981) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   Unsupported  and  uncorroborated  allegations 
do  not  constitute  probative  evidence. 

James_GI._Robinson_et_ali,  60  IBLA  134  (Nov.  24,  1981) 


Under  sec.  314 (a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  and  recorded  with  BLH  in  1977,  but  which 
is  not  accompanied  by  evidence  of  assessment  work  or  a 
notice  of  intent  to  hold  the  claim,  is  required  to  file 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  the  claim  on  or  before  Oct.  22,  1979.   Failure  to 


In  order  to  obtain  a  temporary  deferment  of  assess- 
ment work,  a  claimant  must  file  a  petition  for  deferment 
with  the  authorized  officer  of  the  proper  office  in 
accordance  with  43  CFR  3852.2,  and  if  the  petition  is 
based  on  a  "legal  impediment"  which  interdicts  the 
claimant  from  access  to  the  claim,  the  complete  details 
of  the  impediment  must  be  set  out  with  the  application. 
Where  the  application  is  deficient  on  its  face  for  a 
failure  to  provide  such  details,  the  claimant  should  be 
given  the  opportunity  to  provide  the  necessary  informa- 
tion to  cure  the  deficiency. 

Ai_Ji_Haureri_Jri,  61  IBLA  39  (Dec.  31,  1981) 
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Sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  D.S.C.  *  1744(a)   (1976),  requires 
owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  BLM  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a  mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.   The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLM  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLM  in  1977,  as  required  by  regulation 
at  43  CFR  3833.2-1  (a),  is  properly  treated  as  a  curable 
deficiency.   Where  the  claimant  has  submitted  this  evi- 
dence on  appeal,  he  has  cured  this  deficiency. 

!!§d_ Vi_Sco t tA_ Jr.  ,  61  IBLA  109  (Jan.  4,  1982) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  where  appellant  fails  to  present 
evidence  to  establish  that  proof  of  annual  assessment 
work  was  filed  with  the  Bureau  of  Land  Management,  then 
it  is  presumed  that  the  officials  properly  discharged 
their  duties. 

MSE5an_ Piiiz '    61  IBLA  113  (Jan.  6,  1982) 


If  the  owner  of  a  mining  claim  located  on  or 
before  Oct.  21,  1976,  recorded  his  claim  with  BLM  in 
1977,  he  was  required  under  43  CFR  3833.2-l(a)  to  file 
a  copy  of  evidence  of  annual  assessment  work  or  a 
notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30,  1978.   Because  this  particular  filing  is  not 
required  by  sec.  314  of  the  Federal  LaDd  Policy  and 
Management  Act  of  1976,  43  U.S.C.  %  1744  (1976),  a 
decision  declaring  such  a  claim  abandoned  and  void  for 
failure  to  file  the  required  document  will  be  reversed 
where  the  owner  of  the  claim  complied  with  the  statu- 
tory filing  requirements  and  subsequently  filed  the 
document  required  by  the  regulation. 

Wi_Verne  KightA_Eva_Mi_Kight lQn_ Reconsider at  ion]_, 

61  IBLA  216  (Jan.  28,  1982) 


While  res  judicata  and  collateral  estoppel  may  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  employed  where  the  effect 
would  be  to  impair  the  correctness  and  consistency  of 
the  Board's  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy.   Where  the  Board  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a  BLM  decision  for  invalidating  appellants' 
mining  claims  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants'  claims  from  a  subsequent  BLM 
decision  of  invalidity  grounded  on  a  correct  statement 
of  appellants'  violation  of  the  recording  laws. 

Nellie  McLaughlin.  General  Electric  Co.,  61  IBLA  347 
(Feb.  11,  1982)" 


i5INifiS_CLAIBS — continued 

ASSESSMENT  WORK — Continued 

A  mining  claimant  appealing  a  BLR  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  BLM  for  the 
year  in  question.   That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.   If  the  burden  of  proof  is 
not  carried,  the  presumptions  of  FLPMA  remain  operative. 

f°Q§i5_£i_Miie§»  61  IBLA  36U  (feb.  16,  1982) 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  $  1744(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Eureau  of  Land  Management  is  mandatory,  not  discre- 
tionary.  Filing  of  a  notice  of  intention  to  hold  min- 
ing claims  only  with  BLM  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Act  or 
those  in  43  CFR  3833.2-3. 

Eu^e ne_Fo x ,  62  IBLA  232  (Mar.  11,  1982) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
requires  that  for  each  mining  claim  located  prior  to 
Cct.  21,  1976,  the  initial  filing  of  evidence  of  assess- 
ment work  or  notice  of  intention  to  hold  the  claim  must 
be  made  with  both  the  BLM  and  the  local  office  of  the 
state  where  the  notices  of  location  were  filed  within 
3  years  of  the  enactment  of  FLPMA. 

3a£li£_Slisco_et_ali,  62  IBLA  260  (Mar.  15,  1982) 


There  is  a  rebuttable  presumption  that  BLM  acts 
regularly  with  respect  to  allegedly  filed  mining  claim 
documents.   That  presumption  can  be  overcome  only  by  a 
showing  of  substantial  evidence  tending  to  disprove  the 
regularity  of  BLM's  action  in  the  particular  instance 
in  question;  upon  such  a  showing,  the  Board  decides  the 
case  without  further  reference  to  the  presumption  and 
by  preponderance  of  the  evidence.   Mailing  a  document 
is  not  evidence  that  BLM  ever  received  it,  and  does  not 
satisfy  the  recording  requirement  nor  rebut  the  pre- 
sumption of  regularity. 

Sober t_L._Race_et_al. ,  63  IBLA  1  (Mar.  25,  1982) 


Proof  of  labor  or  notice  of  intention  to  hold 
a  mining  claim  must  be  filed  with  BLM  each  calendar 
year,  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 
The  requisite  filing  of  either  of  those  documents  for 
calendar  year  1980  was  not  accomplished  by  appellant's 
filing  a  labor  affidavit  in  Oct.  1979  for  the  1980 
assessment  year,  and  the  BLM  decision  declaring  the 
affected  mining  claims  abandoned  and  void  must  be 
affirmed.   The  failure  to  file  timely  those  documents 
is  not  curable  after  the  filing  deadline. 

l£ickson_  Placers.^  Inc..,  63  IBLA  60  (Mar.  30,  1982) 


The  recordation  requirement  of  sec.  314  (a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  D.S.C.  *  1744(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Eureau  of  Land  Management  is  mandatory,  not  discre- 
tionary. 


Ljrnn_Dai,  63  IBLA  70  (Mar.  30,  1982) 
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ASSESSMENT  WORK — Continued 

The  mailing  of  evidence  of  annual  assessment  work 
after  the  due  date  does  not  constitute  compliance  Kith 
the  requirements  of  the  statute. 

ISfcO-SAnilia •    63    IBL*   206     (Apr-    9,    1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
iiSi»  on  or  after  Jan.  1  and  on  or  before  Dec.  30. 
Failure  to  file  within  the  calendar  year  properly 
results  in  a  mining  claim  being  declared  abandoned  and 
void. 

SESaoa-POf-ila £d_Cemen t_COi ,  66  IBLA  20U  (Aug.  13,  1982) 


The  recordation  requirement  of  sec.  311  of  the 
Federal  Land  Policy  and  Management  Act  of  197b, 
43  U.S.C.  <s  17 U a  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  BLM  is  mandatory, 
not  discretional y.   Filing  of  evidence  of  assessment 
work  only  in  the  county  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

Baureen_Carr,  67  IBLA  162  (Sept.  21,  1982) 


The  holder  of  an  oil  shale  placer  mining  claim  is 
required  to  perform  $100  of  annual  assessment  work  each 
year  for  the  benefit  of  such  claim.   Where  there  has 
not  been  "substantial  compliance"  with  this  requirement, 
such  claim  is  forfeited  to  the  United  States.   Resump- 
tion of  work  following  a  substantial  breach  of  compli- 
ance does  not  bar  the  Government  from  asserting  a 
forfeiture. 


MINING  CLAIMS — Continued 


ASSESSMENT  WORK — Continued 


Unil§d_States_vi_Weber_Oil_Coi  et_alj 
(Oct.  21,  1982) 


68  IBLA  37 

89  I.D.  538 


A  petition  for  deferment  of  assessment  work  may 
only  be  granted  pursuant  to  43  CFR  3852.1,  where  "legal 
impediments"  exist  which  affect  the  right  of  a  mining 
claimant  to  enter  upon  the  claim.   A  petition  will  not 
be  granted  where  a  claimant  alleges  that  it  would  be 
financially  impractical  because  of  pending  legislation 
or  alleges  that  public  sentiment  is  against  such  entry. 

9iSg£als_Eniiineerin2_Coi,  71  IBLA  402  (Bar.  31,  1983) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
requires  that  for  each  mining  claim  located  prior  to 
Oct.  21,  1976,  the  required  filing  of  evidence  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  must  be  made  with  both  the  BLM  and  local  office 
of  the  state  where  the  notices  of  location  were  filed. 

Arthur_Ri_Fieldsx_Sri,  73  IBLA  52  (Hay  12,  1982) 


Under  sec.  2  of  the  Act  of  June  21,  1949, 
30  U.S.C.  $    28c  (1976),  annual  assessment  work  for 
mining  claims  may  only  be  deferred  for  2  years,  and  a 
petition  for  deferment  beyond  the  authorized  2-year 
period  is  properly  denied. 

J .  H.  Glenn  d.b.a.  Northwest  Mineral  Exploration , 
73  IBLA  323  (June  7,  19837" 


The  Department  is  not  estopped  from  contesting  the 
validity  of  a  mining  claim  on  a  charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  4  28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impunity 
and  still  demand  the  benefits  of  the  General  Mining  Law. 

The  accomplishment  of  the  minimum  of  the  $500 
worth  of  improvements  on  a  mining  claim,  as  required  by 
30  U.S.C.  4  29  (1976),  neither  terminates  nor  substan- 
tially satisfies  the  requirement  of  30  U.S.C.  §  28 
(1976)  that  $100  worth  of  labor  be  performed  on  the 
claim  each  year  until  patent  issues.   Nor  is  there  sub- 
stantial compliance  with  sec.  28  where  for  considerably 
more  than  half  of  the  total  number  of  years  in  which 
the  performance  of  annual  labor  was  required,  ncne  was 
done. 

In  a  government  contest  of  an  association  placer 
mining  claim  on  a  charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  $  28  (1976),  each 
co-owner  of  the  claim  is  an  indispensable  party  to  the 
proceeding,  and  a  failure  to  properly  serve  and  join 
each  such  Farty  is  fatal  to  the  action,  and  a  decision 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a  mere  nullity  and  of  no  effect.   Uj!i2£_0ii_Coi_of 
£alifornia_JSup.p.i)_,  72  I.D.  313  (1965)"-is~overr uled  and 
rescinded  on  this  point. 

United  States  v.  Energy  Resources  Technology  Land,  Inc., 
et.ali,  7<*  IELA  117~ljune  30,~1983) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  the  claim 
applies,  such  filing  must  be  made  within  each  calendar 
year,  i±e..    on  or  after  Jan.  2,  and  on  or  before 
Dec.  30. 

£.*_G-T_J!h.Ane.hart,  76  IBLi  228  (Oct.  17,  1983) 


An  application  for  deferral  of  the  performance  of 
annual  assessment  work  on  a  group  of  mining  claims  ty 
one  who  asserts  partial  ownership  is  properly  rejected 
where,  despite  litigation  in  progress  between  the  rival 
claimants,  there  is  no  legal  impediment  to  access  and 
the  claims  are  purportedly  being  mined  ty  another  owner 
of  a  partial  interest  who  has  filed  affidavits  of  per- 
formance of  assessment  work  for  that  period.   Alleged 
threat  of  harm  by  the  person  in  possession  is  insuffi- 
cient reason  for  the  Secretary  to  defer  assessment  work 
where  a  court  has  issued  an  order  authorizing  the 
applicant's  representative  to  enter  the  claims  for  the 
Furpose  of  accomplishing  such  work. 

§adie_Schgonover,  83  IBLA  133  (Oct.  5,  1984) 


Although  6  months  passed  before  the  Bureau  of  Land 
Management  notified  claimants  that  their  claims  were 
null  and  void  ab  initio,  the  claimants  were  not  enti- 
tled to  a  refund  of  the  expenses  incurred  developing 
the  claims.   The  Bureau  of  Land  Management  has  no 
affirmative  obligation  to  mineral  locators  to  promptly 
check  the  status  of  their  mining  claims. 

Bill  6  Judy  Bass  et  al. .  84  IBLA  233  (Dec.  31,  1984) 


50b 


MINING  CLAIHS--Continued 


DINING  CLAIMS — Continued 


COMMON  VARIETIES  OF  MINERALS 


COMMON  VARIETIES  OF  MINERALS — Continued 


Generally 


Generally- -Continued 


In  order  to  establish  that  a  type  of  stone  Bate- 
rial  is  not  a  common  variety  under  the  Act  of  July  23, 
1955,  a  mining  claimant  must  demonstrate  that:   (1) 
the  mineral  deposit  has  a  unique  property,  and  (2)  the 
unique  property  gives  the  deposit  a  distinct  and  spe- 
cial value.   Where  evidence  does  not  establish  that 
slate  in  a  particular  deposit  has  a  unique  property 
which  imparts  a  distinct  and  special  value,  distin- 
guishable from  other  slate  the  deposit  is  a  common 
variety  of  stone  within  the  meaning  of  the  Act  of 
July  23,  1955. 

Without  evidence  that  quartz  has  a  property  giving 
it  a  special  and  distinct  value,  it  is  a  common  variety 
no  longer  locatable  under  the  mining  laws.   The  test  of 
"uncommonness"  is  not  met  by  speculation  that  attrac- 
tive bits  of  quartz  could  be  sold  to  tourists  and 
rockhounds. 

United  States  v.  Joseph  R.  and  Aletha  Henri.  «6  IBLA 
221  (Mar.  277  1980) 


as  "valuable  mineral  deposits"  under  the  "marketatil- 
ity  test"  it  must  be  shown  that  the  minerals  can  te 
"extracted,  removed  and  marketed  at  a  profit." 

In  determining  whether  or  not  a  mining  claim  is 
valid,  the  marketability  test  requires  that  there  be, 
at  the  time  of  discovery,  a  market  for  the  discovered 
material  that  is  sufficiently  profitable  to  attract  the 
efforts  of  a  person  of  ordinary  prudence.   In  determin- 
ing marketability,  evidence  of  sales  is  only  one  factor 
to  be  considered  in  the  application  of  the  prudent  man- 
marketability  test. 

United_States_v._Estella_H._Kincanon_et_ali,  5«  IELA  95 
7Ipr.  15,  1981) 


The  mere  fact  that  a  mineral  deposit  is  an  uncom- 
mon variety  of  stone  does  not  make  it  per  se  market- 
able.  The  mining  claimant  must  show  that  the  deposit 
within  the  claim  is  marketable  at  a  profit. 


Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap,  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  23,  1955. 


Nickol,  Eva  Rose  Nickol,  U7  IBLA 


Ml!ited_States_vi_Wj 
183  (May  7,  1980)" 


Without  evidence  that  limestone  has  a  property 
giving  it  a  special  and  distinct  value,  it  is  a  common 
variety  no  longer  locatable  under  the  United  States 
mining  laws.   The  test  of  "uncommonness"  is  not  met 
by  speculation  that  the  mineral  material  might  be 
extracted  in  blocks  of  sufficient  size  as  to  permit 
slabs  suitable  for  making  table  tops  or  other  ornamen- 
tal use. 

U£ii.§d_States_vi_Jose£h_Ji_Seana_et_al. ,  U9  IBLA  7  3 
(July  22,    1980) 


United_ StaJ^e s_vA  Hamie_VaugJin_et  al^,  56  IBLA  2U7 
(July  21,  198lJ 


In  determining  whether  a  deposit  of  clay  is  locat- 
able as  a  valuable  mineral  deposit  under  the  mining 
laws,  there  is  a  distinction  between  a  deposit  con- 
sidered to  be  common  or  ordinary  clay,  which  is  not 
locatable,  and  a  locatable  deposit  having  exceptional 
qualities  useful  and  marketable  for  purposes  for  which 
common  clays  cannot  be  used. 

Common  clay  includes  clay  usable  for  structural 
and  other  heavy  clay  products,  for  pressed  or  face 
brick,  as  well  as  ordinary  brick,  tile,  and  pipe,  for 
pottery,  earthenware,  stoneware,  and  cement. 

A  deposit  of  bentonite  which  can  profitably  be 
removed  and  marketed  for  pelletizing  taconite  is  an 
exceptional  clay  locatable  under  the  mining  laws,  even 
though  blending  and  additives  are  necessary  to  make  the 
deposit  suitable  for  such  use. 


Sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  69  Stat.  367,  368,  30  O.S.C.  *  611  (1976), 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  claim  for  such  material  to  be 
sustained  as  validated  by  a  discovery,  the  prudent 
man-marketability  test  of  discovery  of  a  valuable 
mineral  deposit  must  have  been  met  at  the  date  of  the 
Act,  and  reasonably  continuously  thereafter. 


Even  if  a  mining  claimant  establishes  that  a 
deposit  of  bentonite  is  the  same  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claimant 
must  establish  that  his  deposit  can  be  marketed  for 
this  purpose  rather  than  for  a  purpose  for  which  common 
clay  can  also  be  used.   The  claimant  must  establish 
that  the  material  on  his  claim,  not  some  other  claim, 
may  be  mined,  removed,  and  marketed  at  a  profit. 

United  States_v._Ka.ycee  Bentonite  Corp.  et  al..  6U  IBLA 
18  3"na"y~2  77~1982)  89  I.D.  262 


Mnited_States  v__Al_>ert__artinez_et_al. ,  U9  IBLA  360 
(Aug.  29,  1980)  87  I.D.  386 


The  Surface  Resources  Act  of  July  23,    1955, 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  mining  claim  for  such  material 
located  prior  to  the  date  of  the  Act  to  be  sustained, 
the  prudent  man-marketability  test  of  discovery  of  a 
valuable  mineral  deposit  must  have  been  met  at  the 
date  of  the  Act,  and  maintained  reasonably  continuously 
thereafter. 

Under  the  "prudent  man  test"  in  order  to  qualify 
as  "valuable  mineral  deposits"  the  disputed  deposits 
must  be  of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine.   To  qualify 


The  Act  of  July  23,  1955,  which  excluded  common 
varieties  of  minerals  from  location  under  the  general 
mining  laws  after  July  23,  1955,  did  not  bar  the  subse- 
quent location  of  mining  claims  for  limestone  suitatle 
for  use  in  the  production  of  cement.   However,  in  order 
for  such  claims  to  be  valid,  it  is  still  necessary  to 
show  a  reasonable  prospect  that  the  limestone  can  be 
mined,  removed,  and  marketed  at  a  profit  in  order  to 
satisfy  the  discovery  requirements  of  the  general  min- 
ing laws. 

United  States  v.  Alaska  Limestone  Corp.,  66  IBLA  316 
(Aug7~257~1982)~~ 
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COMMON  VARIETIES  OF  MINERALS — Continued 

Generally-- Continued 

The  standards  set  forth  in  United  States  v. 
U.S.  Minerals  Development  Corp. ,  75  I.D.  127  (1968), 
as  aodif ied  by_  McClarty  v.  Secretary  of  Interior. 
408  F.2d  907  (9th  CirT  1969),  are~applicable  in  deter- 
mining whether  a  particular  substance  is  a  conon 
variety  of  mineral. 

Iiank_Melluzzo,  71  IBLA  178  (War.  10,  1983) 


Deposits  of  coniBon  varieties  of  stone  were  with- 
drawn froB  location  by  sec.  3  of  the  Act  of  July  23, 
1955,  30  O.S.C.  $  611  (1976).   The  locator  of  a  claim 
for  stone  after  that  date  must  establish  that  the 
mineral  deposit  has  a  unique  property  giving  it  a 
distinct  and  special  value  reflected  in  a  higher  market 
price  or  reduced  cost  of  production. 

Joanne  M^Hassirio  v.  Western  Hills  Mining  Ass'n 
It_al..,~78  IBLA  155  (Dec.  29,  1983) 


5U!I1!2_C  LAI  MS — Cont  i  nued 

COMMON  VARIETIES  OF  MINERALS — Continued 

Special  Value—Continued 

the  deposit  a  competitive  advantage,  as  they  are  not 
unique  properties  inherent  in  the  deposit  but  only 
extrinsic  factors. 

Uniied_States  v_.  Sherman  ,Ca_  Smith,  Larry  L.  Smith. 
66  liLA~182  "(AugT  137~1982) 


Unique_Pjo£e£tj 

where  deposit  of  Yavapai  schist  has  pleasant  col- 
oration and  allegedly  can  be  blasted  out  and  broken  in 
such  a  manner  as  to  tend  to  maintain  unfeathered  edges, 
it  is  nevertheless  a  common  variety  of  building  stone 
and  is,  therefore,  unlocatable,  as  these  characteris- 
tics are  not  unique  properties  setting  it  apart  from 
vast  amounts  of  other  common  stone  found  throughout  the 
area  where  the  deposit  is  situated. 

United  States  v^  Dunbar  Stone_Co.,  56  IBLA  61  (July  10, 
19il)""~ 


Special  Value 

where  deposit  of  Yavapai  schist  has  pleasant  col- 
oration and  allegedly  can  be  blasted  out  and  broken  in 
such  a  manner  as  to  tend  to  maintain  unfeathered  edges, 
it  is  nevertheless  a  common  variety  of  building  stone 
and  is,  therefore,  unlocatable,  as  these  characteris- 
tics are  not  unique  properties  setting  it  apart  from 
vast  amounts  of  other  common  stone  found  throughout  the 
area  where  the  deposit  is  situated. 

United  States  v.  Dunbar  Stone  Co.,  56  IBLA  61  (July  10, 
1981) 


Whether  a  deposit  of  stone  is  an  uncommon  variety 
under  sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  30  U.S.C.  «  611  (1976),  and  therefore  locatable 
under  the  mining  law  depends  on  whether  the  deposit  has 
a  property  which  gives  it  a  distinct  and  special  value 
as  compared  with  other  deposits  of  similar  materials. 
It  must  be  shown  that  the  material  under  consideration 
has  some  property  which  gives  it  value  for  purposes  for 
which  other  materials  are  not  suited,  or,  if  the  mate- 
rial is  to  be  used  for  the  same  purposes  as  other  mate- 
rials of  comaon  occurrence,  that  it  possesses  some 
property  which  jives  it  a  special  value  for  such  uses, 
which  value  Bay  be  reflected  by  the  fact  that  it  com- 
mands a  higher  price  in  the  market  place. 

y.nited_States_vi  Maaie_Vaughn_et  alif  56  IBLA  2«7 
73uly  2u7  1981) 


Whether  a  deposit  of  stone  is  an  uncommon  variety 
under  sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  30  O.S.C.  «  611  (1976),  and  therefore  locatable 
under  the  mining  law  depends  on  whether  the  deposit  has 
a  property  which  gives  it  a  distinct  and  special  value 
as  compared  with  other  deposits  of  similar  materials. 
It  must  be  shown  that  the  material  under  consideration 
has  some  property  which  gives  it  value  for  purposes  for 
which  other  materials  are  not  suited,  or,  if  the  mate- 
rial is  to  be  used  for  the  same  purposes  as  other 
aaterials  of  common  occurrence,  that  it  possesses  some 
property  which  gives  it  a  special  value  for  such  uses, 
which  value  may  be  reflected  by  the  fact  that  it  com- 
mands a  higher  price  in  the  market  place  or  by  reduced 
cost  or  overhead  so  that  the  profit  to  the  claimant 
would  be  substantially  more. 

A  deposit  of  slate  and  graywacke  cannot  be  deter- 
mined to  be  an  uncommon  variety  of  mineral  solely  on  the 
basis  of  its  accessibility  or  proximity  to  market  (both 
factors  of  location) ,  even  though  such  factors  Bay  give 


Whether  a  deposit  of  stone  is  an  uncommon  variety 
under  sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  30  O.S.C.  «  611  (1976),  and  therefore  locatable 
under  the  Bining  law  depends  on  whether  the  deposit  has 
a  property  which  gives  it  a  distinct  and  special  value 
as  compared  with  other  deposits  of  similar  materials. 
It  Bust  be  shown  that  the  aaterial  under  consideration 
has  soae  property  which  gives  it  value  for  purposes  for 
which  other  aaterials  are  not  suited,  or,  if  the  mate- 
rial is  to  be  used  for  the  saae  purposes  as  other  mate- 
rials of  common  occurrence,  that  it  possesses  some 
property  which  gives  it  a  special  value  for  such  uses, 
which  value  may  be  reflected  by  the  fact  that  it  com- 
mands a  higher  price  in  the  market  place. 

United_States_v.  MaBie_Vauahn_et  alt,  56  IBLA  2U7 
Tjuly  24,  1981)" 


Whether  a  deposit  of  stone  is  an  uncommon  variety 
under  sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  30  U.S.C.  «  611  (1976),  and  therefore  locatable 
under  the  mining  law  depends  on  whether  the  deposit  has 
a  property  which  gives  it  a  distinct  and  special  value 
as  compared  with  other  deposits  of  similar  Baterials. 
It  Bust  be  shown  that  the  material  under  consideration 
has  soae  property  which  gives  it  value  for  purposes  for 
which  other  aaterials  are  not  suited,  or,  if  the  mate- 
rial is  to  be  used  for  the  same  purposes  as  other 
Baterials  of  coaaon  occurrence,  that  it  possesses  some 
property  which  gives  it  a  special  value  tor  such  uses, 
which  value  may  be  reflected  by  the  fact  that  it  com- 
mands a  higher  price  in  the  market  place  or  by  reduced 
cost  or  overhead  so  that  the  profit  to  the  claimant 
would  be  substantially  aore. 

A  deposit  of  slate  and  graywacke  cannot  be  deter- 
mined to  be  an  uncommon  variety  of  mineral  solely  on  the 
basis  of  its  accessibility  or  proximity  to  market  (both 
factors  of  location) ,  even  though  such  factors  may  give 
the  deposit  a  competitive  advantage,  as  they  are  not 
unique  properties  inherent  in  the  deposit  but  only 
extrinsic  factors. 

United  States  v.  Sherman  C.  Saith,  Larry  L.  Smith , 
66  IBLA~182~  (Aug.  13,~19827 
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where  a  mining  claim  contestee  fails  to  appear  at 
a  contest  hearing  and  merely  sends  a  message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a  subsequent  notion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a  postponement  may  be 
granted  only  pursuant  to  a  request  made  no  later  than 
the  hearing  date  and  stating  ia  detail  the  reasons  why 
a  postponement  is  necessary. 

The  asserted  inability  of  a  contestee  to  drive 
an  automobile  due  to  his  taking  medication  is  not  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a  postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a  hearing  site  by  public 
transportation.   Nor  is  restricted  mobility  due  to 
arthritis  justification  for  a  postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  been  anticipated,  and  that  transportation 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise of  proper  diligence. 

when  the  Government  contests  a  mining  claim  on  a 
charge  of  no  discovery,  it  bears  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  prima 
facie  case;  the  burden  then  shifts  to  the  claimant  to 
show  by  a  preponderance  of  the  evidence  that  a  discov- 
ery has  been  made.   The  Government  has  established  a 
prima  facie  case  when  a  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery. 

Where  a  party  fails  to  appear  or  participate  in 
a  hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  Law  Judge  may 
not  be  considered  or  relied  upon  in  making  a  final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a  further  hearing. 

UBiiSfl_States_vi_Richard_Hi_Franklin,  «5  IBLA  54 
(Jan.  14,  1980) 


When  land  is  withdrawn  from  all  forms  of  entry, 
location,  and  exploration  subsequent  to  location  o£ 
a  mining  claim,  the  validity  of  such  claim  cannot  be 
recognized  unless  (1)  it  was  perfected  by  a  discovery 
at  the  time  of  withdrawal,  and  (2)  it  has  been  continu- 
ously supported  by  the  same  discovery  to  the  present; 
that  is,  at  the  time  of  the  hearing. 

A  decision  in  1959  withdrawing  charges  of  lack  of 
discovery  is  not  res  judicata  as  to  subsequent  inquiry. 
The  earlier  decision  merely  established  that  claimants* 
possessory  interest  in  claims  had  not  been  extinguished 
by  Act  of  flay  27,  1955,  69  Stat.  67,  withdrawing  lands 
from  all  forms  of  mining  activity.   Unless  and  until 
patent  issues,  title  to  the  claims  in  controversy  re- 
mains in  the  United  States,  and  it  may  inquire  into  the 
extent  and  validity  of  rights  claimed  against  it. 

When  the  Government  contests  the  validity  of  a 
mining  claim,  it  has  only  the  burden  of  establishing  a 
prima  facie  case;  the  burden  then  shifts  to  the  contes- 
tee, who  is  proponent  of  a  claim  or  right  against  the 
United  States,  to  adduce  evidence  which  by  a  preponder- 
ance affirmatively  demonstrates  the  validity  of  the 
claim  and  thus  that  the  charges  are  untrue. 

where  an  alleged  point  of  discovery  is  inaccessi- 
ble by  reason  of  caving,  responsibility  for  restoring 
accessibility  for  purpose  of  mineral  examination  lies 
with  contestees.   In  no  case  will  the  Government's  min- 
eral examiner  be  required  to  perform  discovery  work  for 
the  claimant,  to  explore  beyond  the  claimant's  exposed 


workings,  or  to  rehabilitate  discovery  points  for  the 
claimant . 

where  mineral  reports  submitted  in  connection  with 
a  previous  contest  recited  only  that  a  valuable  mineral 
had  been  discovered,  but  failed  to  include  a  mineral 
examiner's  assessment  of  the  quantity  and  quality  of 
the  valuable  mineral,  marketability,  or  costs  of  ex- 
traction and  transportation,  and  where  the  uncontra- 
dicted opinicn  of  the  Government's  witness  was  that  the 
sampling  method  was  improper,  the  Administrative  Law 
Judge  was  correct  in  according  little  weight  to  the 
reports. 


ufiiied  States  v.  Bichard  G.  Clemans  et  al. 
7jan7~17,~1980)~ 


45  IBLA  6U 


A  Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a  withdrawal  of  the 
land  involved  from  appropriation  under  the  mining  law, 
and  a  contest  will  not  lie  against  a  subsequently  lo- 
cated mining  claim  on  a  charge  that  a  portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.   The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.   The  burden  then  shifts  to  the  claim- 
ant to  show  by  a  preponderance  of  credible  evidence 
that  a  discovery  has  been  made  on  each  claim. 

In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.   If  the  Government  fails  to  make  a  suf- 
ficient prima  facie  case  against  a  mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.   However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.   In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
a  preponderance  of  the  evidence  and  tears  the  risk  of 
nonpersuasion  if  he  fails. 

In  a  mining  contest,  a  matter  not  charged  in  the 
complaint  cannot  be  used  as  a  ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and 
the  contestee  has  not  objected. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co.7~45  IBLA~264~ (Feb.  4,  1980)  "  87  iTcT  34 


Where,  in  the  hearing  of  a  mining  claim  contest  in 
which  the  presence  of  a  mineral  deposit  within  the  lim- 
its of  a  claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  topogra- 
phy as  other  claims  where  there  has  been  no  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.   Geologic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  teen 
made  on  the  claims. 

Uncontradicted  evidence  of  nonproduction  of  a  min- 
ing claim,  which  has  continued  over  a  period  of  years. 
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is  sufficient,  without  sore,  to  establish  a  priaa  facie 
case  of  invalidity  of  the  lining  claia. 

United  States  v.  Gerald  Hess,  46  IBLA  1  (Feb.  13,  1980) 


3I5IIS_£iAifiS--Continued 

COITESTS — Continued 

appellants  have  not  pointed  out  any  error  in  the 
decision. 

Onited  States  v.  Roy  Peterson  6  Charles  R.  Sweet, 
47  IBLA  92  (Apr.~23,  1980) 


where  a  Government  contest  coaplaint  against  a 
mining  claia  contains  charges  which,  if  proved,  would 
render  the  claia  invalid,  and  the  contestee  fails  to 
file  an  answer  to  the  coaplaint  in  accordance  with 
Jepartaental  regulations,  the  allegations  of  the  coa- 
plaint will  be  taken  as  adaitted  by  the  contestee,  and 
the  claia  is  properly  declared  null  and  void.   The  Sec- 
retary is  without  authority  to  waive  the  regulations  to 
perait  the  late  filing  of  an  answer. 


Onited  States  v.  Dan  Seelinger,  46  IBLA  76  (Feb. 
(1980) 


22, 


when  the  Governaent  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assuaed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  priaa  facie  case; 
the  burden  then  shifts  to  the  clamant  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
aade.   Governaent  aineral  eiaminers  are  not  required  to 
perfora  discovery  work  for  claimants  nor  to  explore  be- 
yond a  claiaant's  workings. 

Onited  States  v.  Robert  Chaabers.  47  IBLA  102  (Apr.  23, 
19807 


The  BLH  Bay  not  suaaarily  reject  a  mineral  patent 
application  on  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

Bi2_Horn_Iiimestorie_Co...  "6  IBLA  98  (Feb.  28,  1980) 


When  the  Government  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery,  the  Governaent  has  the 
burden  of  proving  a  priaa  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a  preponder- 
ance of  the  evidence  that  discovery  exists. 

United  States  v.  Ludwig  G.  Rosenkranz,  46  IBLA  109 
(Feb.  29,  1980) 


when  the  Government  contests  a  mining  claim  on  a 
charge  of  no  discovery,  it  has  by  practice  assumed  the 
burden  of  going  forward  with  sufficient  evidence  to  es- 
tablish a  prima  facie  case;  when  it  has  done  so,  the 
burden  shifts  to  the  claimant  to  show  by  a  preponder- 
ance of  the  evidence  that  a  discovery  has  been  aade  and 
still  exists  within  the  liaits  of  the  claia. 

Mnil§^  States  v.  Joseph  R.  and  Aletha  Henri,  46  IBLA 
221  (Har.  277  1980) 


When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
made. 

Uflited_States_vi_Jaaes_Si_Sette,  46  IBLA  335  (Apr.  4, 
1980) 


dence,  that  a  discovery  of  a  valuable  mineral  deposit 
has  been  aade  and  still  exists  within  the  liaits  of 
each  claim  under  contest. 

The  decision  of  an  Administrative  Law  Judge  will 
not  be  disturbed  on  appeal  where  the  preponderance 
of  the  evidence  supports  the  result  reached,  and  the 


Failure  to  file  a  tiaely  answer  to  a  mining  claia 
contest  coaplaint  will  result  in  the  charges  in  the 
coaplaint  being  taken  as  adaitted  and  the  case  being 
decided  without  a  hearing. 

Onited  States  v.  William  R.  Soren.  47  IELA  226  (nay  13, 
1980) 


Absent  a  patent  application,  the  dismissal  of  a 
contest  coaplaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  ty  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 

Onited  States  v.  George  C.  Hooker  et  al.,  48  IBLA  22 
(Hay  277~l980) 


The  assertion  that  annual  assessment  work  has  not 
been  performed  is  the  assertion  of  a  negative  fact.   If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  been  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a  prima  facie  case.   It  would  then  devolve 
upon  the  claimant  to  show  by  a  preponderance  of  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a  Government  contest  proceeding  to  determine  the 
validity  of  a  mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.   Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claia  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a  conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  making  of  a  valid  location." 

Onited  States  v.  Catlin  Bohme  et  al..  United  States  v. 
l22°£_£°EEi  et  al..  United  States  v.  Aidabelle  Erown 
Si_§Ii.  "8  "LA  267  (June  30,  1980)  "        b7~l7Ti.~248 
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When  the  United  States  contests  a  mining  clam,  it 
has  assumed  only  the  burden  of  going  forward  with  suf- 
ficient evidence  to  establish  a  prima  facie  case  on  the 
charges  in  the  contest  complaint.   The  burden  then 
shifts  to  the  contestee  to  refute,  by  a  preponderance 
of  the  evidence,  the  Government's  case.   The  Onited 
States  has  established  a  prima  facie  case  when  a  quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a  valuable  mineral 
deposit. 

It  is  incumbent  upon  a  mining  claimant  to  keep  his 
discovery  points  available  for  inspection  by  Government 
mineral  examiners.   Bhere  he  does  not,  he  assumes  the 
risk  that  the  mineral  examiner  will  not  be  able  to  ver- 
ify the  discovery  of  the  alleged  mineral  deposit. 

United  States  v.  Ubehebe  Lead  Mines  Co.,  49  IBLA  1 
(July  15,  1980) 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  no  discovery,  it  assumes  the  burden  of 
going  forward  with  sufficient  evidence  to  establish  a 
prima  facie  case;  the  burden  then  shifts  to  the  claim- 
ant to  overcome  that  showing  by  a  preponderance  of  the 
evidence. 

°Silti_siSi£s  v.  Joseph  J.  .gegna  et_ali#  U9  IBLA  73 
7 July  22,  19807~" 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge  decision  holding 
lode  mining  claims  void  for  lack  of  discovery,  and 
appellant  has  made  no  showing  that  the  decision  is  in 
error,  the  decision  may  be  adopted  by  the  Board  of  Land 
Appeals  and  affirmed. 

i!niied_States_vi_Keith  Lindsej,  «9  IBLA  3«<»  (Aug.  25, 
1980) 

United  States  v.  Russell  and  Lena  Journiqan,  59  IBLA 
393  7bov.  1o7  1981) 
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the  claims  prior  to  that  date  and  continuously  there- 
after, the  decision  will  be  sustained  on  appeal. 

The  Board  of  Land  Appeals  will  not  order  a  further 
hearing  in  a  mining  claim  contest  case  where  a  patent 
application  has  been  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a  discovery  of  a  valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 

United.gtates  v.  Albert  Martinez  et  alit  U9  IBLA  360 
(Aug.  297  1980)  87  I.D.  386 


The  motivation  of  any  Government  agency  in  ini- 
tiating a  contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims  and  not  of  others  in  the  same 
general  area  does  not  constitute  a  denial  of  due  pro- 
cess.  The  Board  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a  showing  of  lack 
of  discovery  of  a  valuable  mineral  deposit  upon  the 
claims. 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore 
beyond  a  claimant's  workings.   It  is  incumbent  upon  a 
mining  claimant  to  keep  his  discovery  points  available 
for  inspection  by  Government  mineral  examiners.   Where 
he  does  not,  he  assumes  the  risk  that  the  mineral  exam- 
iner will  not  be  able  to  verify  the  discovery  of  the 
alleged  mineral  deposit,  and  his  unsupported  argument 
that  the  samples  taken  by  the  examiner  are  not  repre- 
sentative will  be  rejected. 

United  States  v.  8.  H.  BacLaughlin, Christine 

BacLaug_hlin,_50~IBLA~17  6  (Sept.~30,  1980)" 


When  the  Government  contests  a  mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  this  showing  by 
a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  discovery, 
a  prima  facie  case  has  been  established. 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5  U.S.C.  «  551  (1976). 


United , States  v .  Bary  E.  Gray , 
1980) 


50  IELA  209  (Sept.  30, 


United  States  v.  Charles  B.  Ledford  et  al. 
353  (Aug7  297  1980) 


19  IBLA 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

Where  there  is  not  sufficient  reason  shown  to 
disturb  an  Administrative  Law  Judge's  finding  that  the 
prudent  man-marketability  test  was  met  as  of  July  23, 
1955,  and  continuously  thereafter  by  mining  claimants 
who  extracted  and  profitably  sold  sand  and  gravel  from 


when  a  Eureau  of  Land  Management  decision  declares 
mining  claims  abandoned  and  void  for  failure  to  timely 
file  a  copy  of  evidence  of  assessment  work  or  notice  of 
intention  to  hold  as  required  by  <J3  U.S.C.  «  17U4  (1976) 
(FLPBA)  and  U3  CFR  3833.2-l(a),  and  on  appeal  an  asser- 
tion is  made  that  the  material  was  properly  submitted 
but  under  a  different  spelling  of  the  name  of  the  claims, 
the  decision  may  be  set  aside  and  the  case  remanded  for 
review. 

Sudol£l_ Si_ Do b n i k ,  50  IBLA  225  (Sept.  30,  1980) 
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When  the  Government  contests  lining  clans  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  prima 
facie  case.   When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a  preponderance  of  the  evi- 
dence, that  a  discovery  of  a  valuable  mineral  deposit 
has  been  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 

The  motivation  of  any  Government  agency  in  initi- 
ating a  contest  against  mining  claims  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a  showing  of  lack  of  dis- 
covery of  a  valuable  mineral  deposit  upon  the  claims. 

A  second  hearing  of  a  Government  mining  contest 
will  not  be  afforded  where  a  claimant  was  given  notice 
and  an  opportunity  to  appear  at  a  hearing,  where  he 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a  different  result.   A  petition  to  reopen 
a  hearing  of  a  Government  mining  contest  will  be  denied 
when  the  contestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  or  could  have 
been  available  at  the  original  hearing.   A  further 
hearing  will  not  be  ordered  merely  to  afford  a  claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discovery. 

United  States  v.  Leon  R.  Whitney,  Cesar, T.  Hernandez. 
51~IBLA  73  (Oct.  31,  1980)" 


When  the  Dnited  States  contests  a  mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a  prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  Dnited  States  has  established  a  prima  facie 
case  of  the  invalidity  of  a  mining  claim  when  a  quali- 
fied Government  mining  examiner  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a  valuable  deposit. 


Dnited_States  vi_Hi_SJ 
7Dec.  187  1980) 


Wood  et  al. 


51  IBLA  301 

87  I.D. 
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where  a  Government  contest  complaint,  when  filed 
and  received  by  mineral  claimants,  correctly  identi- 
fies all  claimants  as  of  that  time,  the  substitution 
or  addition  of  subsequent  transferees  is  the  obligation 
of  those  who  have  acquired  such  an  interest  and  their 
failure  to  so  move  will  not  vitiate  the  effectiveness 
of  an  adjudication  of  the  validity  of  a  mining  claim. 

In  order  to  sustain  a  charge  that  land  embraced 
within  a  mining  claim  is  not  held  in  good  faith  for 
mining  purposes  the  evidence  relating  to  the  mineral 
claimant's  lack  of  good  faith  must  be  clear. 

United  States  v,  Virgil  Prowell  and  Belinda  Pro well, 
52  IELA~256  (Feb.  t>~    1981) 


When  the  Government  contests  a  mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made  and  is 
present  within  the  limits  of  the  claim. 

Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore 
beyond  a  claimant's  discovery  points.   It  is  incumbent 
upon  a  mining  claimant  to  keep  his  discovery  points 
available  for  inspection  by  Government  mineral  examin- 
ers,  where  he  does  not,  he  assumes  the  risk  that  the 
mineral  examiner  will  not  be  able  to  verify  the  discov- 
ery of  the  alleged  mineral  deposit,  and  his  unsupported 
argument  that  the  samples  taken  by  the  examiner  are  not 
representative  will  be  rejected. 

United  States  v.  Ernest  L.and  Evelyn  B.  Brunskill, 
51  IBLA  199~(Dec.~57~1980) 


When  the  Government  contests  a  mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made  and  is 
present  within  the  limits  of  the  claim. 

where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  mining  claim  and  found  the  min- 
eral values  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  has  been  established,  and 
if  not  rebutted,  the  mining  claim  is  properly  declared 
invalid. 


yni£ed_States_y._Paul_Watkins,  51  IBLA  255  (Dec. 
1980) 


15, 


Where  the  Bureau  of  Land  Hanagement  is  not  satis- 
fied with  the  evidence  of  discovery  submitted  by  a 
mineral  patent  applicant,  it  may  request  further  infor- 
mation.  However,  if  it  concludes  that  the  information 
presented  is  insufficient  to  support  a  discovery,  it  may 
not  summarily  reject  the  patent  application.   It  must 
initiate  a  contest  proceeding. 

U °it ed_ S t at es_S t eel_CoxEi ,  52  IBLA  319  (Feb.  19,  1981) 


When  the  Government  contests  a  mining  claim  on  a 
charge  of  no  discovery  of  a  valuable  mineral  deposit 
it  assumes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  when  it  has 
done  so,  the  burden  shifts  to  the  claimant  to  show  ty 
a  preponderance  of  the  evidence  that  a  discovery  has 
been  made  and  still  exists  within  the  limits  of  the 
claim. 

A  sufficient  prima  facie  case  by  the  Government 
does  not  require  positive  proof  that  there  has  teen  no 
discovery  made  or  that  the  mining  claim  is  nonmineral 
in  character.   Upon  the  Government's  presentation  of  a 
prima  facie  case,  the  burden  shifts  to  the  claimant  to 
prove  by  a  preponderance  of  the  evidence  that  he  indeed 
has  effected  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim. 


United  States  v.  Graham  R.  Corns,  53  IBLA  5  (Fet. 
1981) 


26, 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
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discovery  has  been  made.   Government  mineral  exam- 
iners  are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 


United_States_v 
(liar.  2U,  1981)' 


Leo  D.  Jackson  et  al.,  53  IBLA  269 
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that  the  samples  taken  by  the  examiner  are  not  repre- 
sentative will  be  rejected. 

United  States  v.  J.  L. Soss  and  Hari_F.  Noss,  5M  IELA 

355  Inay"l27"l981) 


When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
■sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

United_States_vi_Earl_F.  Fox,  53  IBLA  333  (Mar.  26, 
1981) 

United  States  v.  Blanch  P.  Day.  Wilma  Jean  Kendall. 
56  IBLA  loo  (July  297  1981) 


The  sufficiency  of  a  Government's  prima  facie 
case  is  dependent  upon  the  direct  evidence  presented 
by  the  Government  together  with  the  testimony  of 
Government  witnesses  elicited  in  cross-examination. 


Where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by 
a  preponderance  of  the  evidence. 

where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 


United_States  vi_Alice 
~(July~87~198lj"~~ 


House  et  al.,  56  IBLA  36 


Maurice  Duval  et  al.,  53  IBLA  3U1 


(Bar.  26,  1981)" 


Where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by  a 
preponderance  of  the  evidence. 

United  States  v.  Jesse  B.  Taqgart  et  al..  5  3  IBLA  353 
(Bar.  307  1981) 

U2ited_States_vi_The_Dredje_CorEi,  5U  IBLA  281 
(Apr.  28,  1981) 


When  the  Government  contests  a  mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made  and  is 
present  within  the  limits  of  the  claim. 

Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  mining  claim  and  found  the  min- 
eral values  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  has  been  established,  and 
if  not  rebutted,  the  mining  claim  is  properly  declared 
invalid. 

United_States_yi_Dunbar_Stone_Co. ,  56  IELA  61  (July  10, 
I98l7~ 


Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

2ilit£d_States_vi  flichael_Kuretich_et_ali(  5<J  IBLA  12U 
(Apr.  17,"l981) 


In  mining  claim  contests,  the  United  States  has 
assumed  the  turden  of  establishing  a  prima  facie  case 
that  no  discovery  has  been  made  on  the  mining  claims 
by  the  contestee;  the  burden  of  proof  then  shifts  to 
the  contestee  to  show  by  a  preponderance  of  the  evi- 
dence that  a  discovery  has  been  made  and  still  exists 
within  the  limits  of  each  mining  claim.   Evidence  which 
may  justify  further  exploration  is  insufficient  either 
to  establish  a  discovery  or  to  overcome  a  prima  facie 
case  of  lack  of  discovery. 

Onited_States_vi_Di_J.  Polashek,  57  IBLA  10U  (Aug.  25, 
1981) 


When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore 
beyond  a  claimant's  workings.   It  is  incumbent  upon  a 
mining  claimant  to  keep  his  discovery  points  available 
for  inspection  by  Government  mineral  examiners.   Where 
he  does  not,  he  assumes  the  risk  that  the  mineral  exam- 
iner will  not  be  able  to  verify  the  discovery  of  the 
alleged  mineral  deposit,  and  his  unsupported  argument 


Where,  following  the  contest  of  a  number  of  mining 
claims,  a  decision  is  rendered  by  an  Administrative  Law 
Judge  holding  certain  claims  and  portions  of  claims  to 
be  valid  and  invalidating  the  remainder  for  lack  of 
mineral  or  as  embracing  excess  mineral  reserves,  and 
the  Government  appeals  from  that  decision  but  the  claim- 
ant does  not,  that  decision  will  be  set  aside  and  the 
case  remanded  for  rehearing  on  the  basis  of  a  judicial 
decision  in  another  case,  made  while  the  subject  appeal 
was  pending,  that  there  can  be  no  invalidation  of  mining 
claims  by  this  Department  on  a  finding  that  the  claimant 
has  acquired  claims  for  far  more  mineral  than  the  market 
can  absorb  within  the  foreseeable  future. 

United  States  v.  Oneida  Perlite  Corp.,  57  IELA  167 
(Aug.  27,  1981)"  88  I.C.  772 
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When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

United  States  v.  Verde  nininq  Co..  Inc..  et  al., 
57_llLA  225  (Aug.  277~-981) 


Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore 
beyond  a  claimant's  discovery  points.   It  is  incumbent 
upon  a  mining  claimant  to  keep  his  discovery  points 
available  for  inspection  by  Government  mineral  exam- 
iners.  Where  he  does  not,  he  assumes  the  risk  that  the 
mineral  examiner  will  not  be  able  to  verify  the  discov- 
ery of  the  alleged  mineral  deposit,  and  his  unsupported 
argument  that  the  samples  taken  by  the  examiner  are  not 
representative  will  be  rejected. 

Onited_S^ates_vi_Ci_Ji_An^erson^_Ci_Jose£h_Anderson, 
57  IBLA  256~(Aug.  28,  1981)" 
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of  mineralization  and  the  mining  claimant  produces  evi- 
dence sufficient  to  preponderate  on  those  issues,  the 
contest  complaint  is  properly  dismissed. 

United  States  v.  Ha  lin_  W.._Le  wi.s ,  58  IBLA  282  (Oct.  8, 
1981)"" 


When  the  Government  contests  a  mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  this  showing  by 
a  preponderance  of  the  evidence. 

United_States_v^_J1i3_uel_Nune2,  59  IBLA  13U  (Oct.  26, 
1981]" 


where  the  facts  and  the  law  are  properly  set 
forth  and  applied  in  an  Administrative  Law  Judge's 
decision  holding  a  placer  mining  claim  null  and  void 
for  a  lack  of  discovery  of  a  valuable  mineral  deposit, 
and  appellant  has  made  no  showing  that  the  decision  is 
in  error,  the  decision  may  be  adopted  by  the  Board  of 
Land  Appeals  and  affirmed. 


United_States  v___cott_ Johnson,  59  IBLA  207  (Oct. 
198l7 


-7, 


United  States  v.  Jack  B.  6  Buth  V.  Niece.  77  IELA  205 
(NovT  22,  1983) 


In  all  cases  where  a  party  is  represented  by  an 
attorney,  such  attorney  will  be  recognized  as  fully 
controlling  the  case  on  behalf  of  his  client,  and  ser- 
vice of  any  document  relating  to  the  proceeding  shall 
be  made  upon  such  attorney  in  addition  to  any  other 
service  specifically  required  by  law  or  by  rule,  order, 
or  regulation.   43  CFR  K. 22(b). 

where  a  party  fails  to  appear  or  participate  in  a 
hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  com- 
pleted at  the  hearing,  despite  the  absence  of  evidence 
in  support  of  the  party's  case. 


United  States  v.  Claude  T.  and  Sarah  E. 
373~(Sept.  8,  1981)" 


_.  JL __-_-£_ 


.Orrne,  57  IBLA 


Where  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  establishing 
a  prima  facie  case  of  lack  of  discovery;  the  burden 
then  shifts  to  the  claimant  to  overcome  the  Govern- 
ment's showing  by  a  preponderance  of  the  evidence.   A 
Frima  facie  case  is  established  when  a  Government  min- 
eral examiner  testifies  that  he  examined  the  claim  and 
found  insufficient  evidence  of  the  discovery  of  a  valu- 
able mineral  deposit. 

United_States    Vj^ieon    Noyce   and    Thgmas_Rgki ta ,    59    IBLA 
268~7oct7~~29,    1981) 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claim  will  afford  the  mining 
claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 


Notices  of  locations  for  various  mining  claims  and 
millsites  filed  for  recordation  under  sec.  31U  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  <*3  U.S.C. 
t  17i*U  (1976),  must  be  rejected  where  the  claims  and 
millsites  were  previously  held  null  and  void  following 
Departmental  contest  proceedings. 

Ji_Gi_Womack,  58  IBLA  85  (Sept.  22,  1981) 


Absent  a  patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 

Absent  a  patent  application,  in  a  mining  contest 
hearing  where  the  Government's  evidence  of  lack  of  dis- 
covery relates  only  to  insufficient  quality  and  quantity 


United  States  v. John  Burt  et  al. 
(Nov.  5,  1981) 


59  IELA  326 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a  finding  of  dis- 
covery, a  prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made.   Government  mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 

A  mining  claim  contest  hearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  to 
prove  a  discovery  had  been  made  on  the  claims  in  the 
absence  of  a  tender  of  proof  and  evidence  to  show 
equitable  justification  for  a  further  proceeding  in 
the  case.   Also,  the  case  will  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claimants'  witnesses  on  issues  going  to  their 
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failure  to  present  a  case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  shoving  of  a  denial  of  due 
process. 

United  States  v.  Ernest  C,  Downs  and  Goldfield  Deep 
Mines_Co_i_of_Neyada,~bl  IELA  251  (Jan.  297  1982) 


Where  a  contest  complaint  charges  that  no  qualify- 
ing discovery  of  mineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claim  is  sufficient  to  raise  a  justiciable  issue 
to  be  resolved  at  a  hearing. 

Si£ll_!Snoblock,  bl  IBLA  297  (Feb.  3,  1982) 


has  been  little  or  no  development  or  operations  on  the 
claims  over  a  long  term.   This  presumption  can  te  over- 
come by  evidence  that  the  mineral  deposits  can  te  mined, 
removed,  and  marketed  at  a  profit. 

Even  if  a  mining  claimant  establishes  that  a 
deposit  of  bentonite  is  the  same  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claimant 
must  establish  that  his  deposit  can  be  marketed  for 
this  purpose  rather  than  for  a  purpose  for  which  common 
clay  can  also  be  used.   The  claimant  must  establish 
that  the  material  on  his  claim,  not  some  other  claim, 
■ay  be  mined,  removed,  and  marketed  at  a  profit. 

United  States  v___a_cee  Bentonite  Corp_  et  aK,  b<4  IELA 
183  («ay~277~1982T  89  I.D.  262 


A  contestee  in  Government  contests,  challenging 
the  validity  of  his  mining  claim  and  millsite,  must 
file  answers  to  the  complaints  within  30  days  of  ser- 
vice, failing  which  BLM  properly  takes  the  truth  of  the 
allegation  in  the  complaints  as  admitted  without  a 
hearing. 

New  evidence  offered  on  appeal  after  BLB  has  ren- 
dered a  determination  that  a  mining  claim  is  null  and 
void,  following  the  contestee's  failure  to  answer  the 
contest  complaint,  may  be  considered  by  the  Board  only 
to  determine  if  BLM's  ruling  is  so  patently  erroneous 
that  there  should  be  further  inquiry  into  the  facts. 
Appellant's  unsupported  suggestion  that  there  might  be 
rich  ore  on  the  claim  does  not  justify  further  inquiry. 

2nii§d_States_vJ,_Anton_V^_|valt,  62  IBLA  116  (Mar.  U, 
1982) 


where  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  rule,  has  the  ultimate 
burden  of  proof.   The  Government  must  initially  present 
sufficient  evidence  to  establish  a  prima  facie  case. 
The  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  credible  evidence  that  a  discovery 
has  been  made  on  the  claim. 


United_Stat.es  v__Grovenor 
35  (Mar.  30,~1982) 


__onta_ert_et_al_,  6  3  IBLA 


when  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.  Once  a  prima  facie  case  is  established,  the 
burden  shifts  to  the  claimant  to  overcome  that  showing 
by  a  preponderance  of  the  evidence. 

M£ii§3_S_ates____Eu;gene__ow_er_et_al_,  6  3  IBLA  388 
(Apr.  30,  1982) 


A  prima  facie  case  against  the  validity  of  a  min- 
ing claim  is  established  by  the  testimony  of  an  expert 
witness  who  has  examined  the  mineral  deposit  on  the 
claims  and  the  costs  of  mining  that  deposit,  and  who 
concludes  that  the  mineral  deposit  cannot  be  mined, 
removed,  and  marketed  at  a  profit. 

A  presumption  is  raised  that  mining  claimants  have 
failed  to  discover  a  valuable  mineral  deposit  if  there 


Allegations  by  a  mining  claimant  that  the  Govern- 
ment mineral  examiner  used  improper  sampling  procedures 
will  be  given  little  weight  where  the  claimant  intro- 
duces no  probative  evidence  establishing  that  the  sam- 
ples taken  by  the  Government  mineral  examiner  failed  to 
accurately  represent  the  mineral  value  of  the  land. 

If,  after  the  Government  has  established  a  prima 
facie  case  of  nondiscovery ,  evidence  presented  by  a 
mining  claimant  in  a  Government  contest  fails  to  show 
that  there  has  been  discovery  of  a  valuable  mineral 
deposit,  the  claim  is  properly  declared  invalid  regard- 
less of  any  defects  in  the  Government's  case. 

_ni_ed_States  v._Gar__J__Murdock ,  65  IBLA  239  (July  9, 
1982)" 


It  is  proper  to  declare  unpatented  mining  claims 
null  and  void  without  a  hearing  where  the  answer  in  a 
private  contest  complaint  was  not  filed  in  accordance 
with  the  requirements  set  out  in  13  CFR  1.150-6. 

Philli_s  Petroleum_Co.  v._Belvin_Bradsha__et_al_, 
66  IELA  231~  (Aug.~17,  1982) 


The  Act  of  July  23,  1955,  which  excluded  common 
varieties  of  minerals  from  location  under  the  general 
mining  laws  after  July  23,  1955,  did  not  bar  the  subse- 
quent location  of  mining  claims  for  limestone  suitable 
for  use  in  the  production  of  cement.   However,  in  order 
for  such  claims  to  be  valid,  it  is  still  necessary  to 
show  a  reasonable  prospect  that  the  limestone  can  be 
mined,  removed,  and  marketed  at  a  profit  in  order  to 
satisfy  the  discovery  requirements  of  the  general  min- 
ing laws. 

In  order  for  mining  claims  located  in  the  Mount 
BcKinley  National  Park  to  be  valid,  a  discovery  of  a 
valuable  mineral  deposit  must  be  shown  to  have  existed 
prior  to  Sept.  2U ,  1976,  the  date  lands  in  this  park 
were  withdrawn  from  mineral  entry  by  the  Act  of 
Sept.  28,  1976,  as  well  as  on  the  date  of  the  admin- 
istrative hearing. 

Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claims  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  claims'  validity,  has  the 
ultimate  burden  of  proof.   The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a  prima 
facie  case.   The  burden  then  shifts  to  the  claimant  to 
show  by  a  preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claims. 

Uncontradicted  evidence  of  absence  of  production 
from  mining  claims  over  a  period  of  18  years  prior  to 
the  withdrawal  of  the  area  from  mineral  location  is 
sufficient,  without  more,  to  establish  a  prima  facie 
case  of  invalidity  of  the  claim.   This  evidence  gives 
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rise  to  a  presumption  that  the  mineral  on  the  claiis 
could  not  have  been  profitably  marketed,  but  claimants 
may  overcome  this  presumption  by  proving  that  they 
could  have  extracted  and  sold  the  mineral  at  a  profit 
prior  to  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 
time.   where  the  claimant  presents  only  uncertain, 
speculative,  and  conjectural  evidence  suggesting  that 
it  could  have  sold  the  mineral  at  a  profit  if  certain 
conditions  had  prevailed  on  the  withdrawal  date,  it  has 
not  overcome  the  presumption  of  nonmarketability ,  and 
the  claims  are  properly  declared  null  and  void. 


United_States_vi_Alaska  Limestone  Core 
lAug.  25,  1962) 


66  IBLA  316 


When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery,  it  is  required  to  produce 
sufficient  evidence  to  establish  a  prima  facie  case 
against  the  validity  of  the  claim,  and  the  burden  of 
proof  then  shifts  to  the  contestees  to  overcome  this 
showing  by  a  preponderance  of  the  evidence.   A  prima 
facie  case  has  been  made  when  a  Government  mineral 
examiner  testifies  that  he  has  examined  the  claims  and 
found  the  evidence  of  mineralization  insufficient  to 
support  a  finding  of  discovery. 

Even  if  the  Government  had  failed  to  make  a  prima 
facie  case  against  the  validity  of  the  claim,  evidence 
presented  by  the  contestee  which  shows  that  a  discovery 
had  not  been  made  may  support  a  determination  of  inva- 
lidity, because  when  a  contestee  introduces  evidence, 
the  determination  must  be  made  on  the  basis  of  the 
whole  record,  not  just  a  part  of  it. 

A  continuance  of  a  hearing  into  the  validity  of  a 
mining  claim  will  only  be  granted  where  the  mining 
claimant  presents  sufficient  reason  to  justify  the 
grant  of  an  additional  opportunity  to  present  his  case, 
____»  where  circumstances  have  placed  a  substantial 
constraint  upon  his  ability  to  obtain  or  offer  samples 
or  other  evidence  of  a  discovery.   Furthermore,  it  must 
appear  that  the  claimant  is  not  using  the  additional 
time  to  make  the  requisite  discovery. 


Onited_States  v.  Michael  P. 
66~IBLA  357  (Aug.~277~1982) 


Beckley.  Virginia  R.  Beckley , 


is  given  an  opportunity  to  comment  on  and  challenge 
such  evidence. 

United  States  v.  Victor  Material  Co..  67  IBLA  274 
(Sept.  28,  1982) 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

___i_______S_________:I_0________t__li,  68  IBLA  37 

(OcT.  21,  1982)  89  I.D.  538 


An  Administrative  Law  Judge  in  a  mining  contest 
may  properly  preclude  testimony  at  a  hearing  on  remand 
on  issues  of  geology,  quality,  quantity,  and  continuity 
of  ore,  and  technology  of  a  proposed  benef iciat ion 
process  where  findings  on  such  issues  have  been  made  by 
the  Judge  at  an  earlier  hearing  and  approved  by  the 
Board  on  appeal,  and  no  offer  of  proof  is  submitted  to 
the  Board  that  would  compel  an  altered  finding. 

where  the  Board  remands  a  Government  contest  for 
additional  evidence  needed  to  ascertain  whether  a 
mineral  patent  applicant  has  made  a  discovery,  the 
burden  of  establishing  a  prima  facie  case  is  properly 
assigned  to  the  Government. 

An  Administrative  Law  Judge  has  the  authority  to 
permit  the  use  of  interrogatories  and  requests  for 
production  of  documents  in  a  Government  mining  contest. 

_nited_States_vi_Pittsbu_2h_Pacif ic  Co..,  68  IBLA  342 
(Nov.  22,  1982)  89  I.D.  586 


In  a  mining  contest,  a  matter  not  changed  in  the 
complaint  cannot  be  used  as  a  ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and  the 
contestee  has  not  objected. 

Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  mineral 
value  insufficient  to  support  a  finding  of  discovery, 
a  prima  facie  case  of  invalidity  has  been  established. 

A  mining  claim  which  is  not  supported  by  the  dis- 
covery of  a  valuable  mineral  deposit  at  the  time  of 
withdrawal  of  the  land  is  not  excepted  from  the  effect 
of  the  withdrawal.   Neither  the  subsequent  exposure  of 
previously  undiscovered  deposits  nor  a  subsequent 
increase  in  value  of  a  mineral  previously  exposed  can 
breathe  life  into  such  an  invalid  claim. 


United  States  y.  Robert  B.  Lara,  67  IBLA  4E 
1982) 


(Sept.  9, 


It  is  not  reversible  error  for  an  Administrative 
Law  Judge  to  supplement  the  record  by  receiving  evi- 
dence after  the  close  of  the  hearing  in  order  to  render 
a  fully  informed  initial  decision,  where  the  party 
objecting  to  the  admission  of  the  additional  evidence 


When  the  Government  contests  the  mineral  character 
of  a  10-acre  portion  of  a  placer  mining  claim,  it 
assumes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  that  showing  by 
a  preponderance  of  the  evidence. 

__A_______i_______ecil_Bell_et_al.,  68  IBLA  367 

(Nov.  22,  1982)_ 


Under  "43  CFR  4.150-1,  a  private  contest  may  be 
brought  to  have  a  claim  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLM.   Because  compliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  D.S.C.  «  1744  (1976),  can  only  be 
resolved  by  the  records  of  BLM,  no  private  contest  may 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claim  following  a  rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
U3  U.S.C.  $  1744  (1976)  . 

where  a  statute  limits  the  Department's  authority 
to  consider  contests  between  rival  mining  claimants, 
the  Department  has  no  authority  to  consider  favorably 
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an  argument  that  it  is  a  denial  of  equal  protection  to 
recognize  the  right  of  a  nonaineral  claimant  to  contest 
a  mining  claim  while  denying  such  an  opportunity  to  a 
rival  mining  claimant. 

Gold  Depository  S  Loan  Co.. Inc.  v.  Hary  Brocket  alt, 

69  IBLA  194  (Dec.  15,  1982) 


When  the  Government  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery  of  a 
valuable  mineral  deposit,  it  has  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  prima 
facie  case  as  to  that  charge;  however,  the  mining 
claimant  has  the  ultimate  burden  of  refuting  the 
Government's  case  by  a  preponderance  of  evidence. 

Un.ii§i_2iiie§_Vi_Bichard_Si_Arbo,  70  IBLA  244 
7jan.  25,  1983) 


Absent  a  patent  application,  in  a  mining  claim 
contest  hearing  there  is  no  requirement  that  a  mining 
claimant  show  that  a  contested  claim  is  valid;  rather, 
the  claimant's  burden  is  to  preponderate  on  the  issues 
raised  by  the  evidence. 

When  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  as  to 
that  charge;  however,  the  mining  claimant  has  the  ulti- 
mate burden  or  refuting  the  Government's  case  by  a  pre- 
ponderance of  the  evidence. 

Saited_States_vi_Florence_Cannon,  70  IBLA  328  (Feb.  1, 
1983) 


Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  prima  facie  case  that 
a  discovery  has  not  been  made.   The  mining  claimant 
then  has  the  ultimate  burden  to  establish  the  discovery 
of  a  valuable  mineral  deposit  within  the  limits  of  the 
claim  by  a  preponderance  of  the  evidence.   The  con- 
testee  in  a  mineral  contest  must  prevail,  if  at  all, 
upon  the  strength  of  his  own  case,  rather  than  upon  any 
weakness  of  the  Government's  case. 

S£ii§l_§tates_vi_Mari_Belen_Rgsenber3er ,  71  IBLA  195 
(liar.  14,  1983)" 


Where  evidence  presented  by  claimants  shows  that 
no  significant  amounts  of  gold  have  been  produced 
either  from  a  lode  claim  or  placer  claim  over  a  period 
of  13  years,  a  prima  facie  case  of  invalidity  is 
created. 

Mineral  examiners  are  not  required  to  blast  or  do 
any  extensive  discovery  work  beyond  the  workings 
exposed  by  the  claimants.   Where  the  examiner  inspects 
these  workings  and  takes  samples  at  the  points  which 
appeared  to  have  the  most  mineralization  and,  as  near 
as  possible,  to  be  at  a  previously  designated  discovery 
point,  and  presents  corroborated  testimony  and  evidence 
showing  the  absence  of  any  significant  amount  of  gold 
in  those  samples,  the  Government  has  established  a 
prima  facie  case  of  invalidity. 

Where  lode  mining  claimants  fail  to  keep  their 
alleged  discovery  point  in  a  winze  free  of  water,  they 
assume  the  risk  that  the  Government  mineral  examiner 
will  not  be  able  to  verify  the  alleged  discovery.   In 


MINING  CLAIMS — Continued 
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these  circumstances,  claimants  may  not  object  to  any 
lack  of  representativeness  of  the  samples. 

where  placer  mining  claimants  refuse  to  direct 
Government  mineral  examiners  to  representative  placer 
material  removed  from  their  claim,  and  assert  that 
their  alleged  discovery  point  is  at  the  bottom  of  a 
deep  hole  in  an  active  river  beneath  many  large 
boulders,  they  admit  that  they  have  made  no  discovery 
on  the  claim.   In  these  circumstances,  the  examiner  is 
justified  in  taking  no  sample,  since  none  could  be 
representative,  and  his  testimony  about  the  claimants' 
admission  is  enough  to  establish  a  prima  facie  case  of 
invalidity. 

Evidence  that  a  claim  presents  an  interesting 
prospect  with  some  potential  for  the  eventual  recovery 
of  gold  is  insufficient  to  establish  that  the  claim  is 
not  invalid. 

The  Department  of  the  Interior,  which  retains  the 
authority  to  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  to  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  to  enter 
such  claims  at  any  time;  no  permission  need  be  sought 
from  the  claimants. 


Onited_States_vi_Ljle_Oi_Cook_et_al. 
(Mar.  22,  1983) 


71  IBLA  268 


Where  a  Government  mineral  examiner  examines  a 
mining  claim  and  takes  samples  there,  and,  after  con- 
sidering the  amount  and  value  of  mineralization  and  the 
costs  of  conducting  a  mining  operation,  testifies  to 
the  effect  that,  in  his  opinion,  a  prudent  person  would 
not  be  justified  in  expending  his  labor  and  means  with 
a  reasonable  prospect  of  success  in  developing  a  valu- 
able mine  on  the  claim  the  Government  has  established  a 
prima  facie  case  of  no  discovery. 

Where  the  record  of  a  mining  claim  contest  con- 
tains evidence  suggesting,  but  not  adequately  proving, 
that  the  claimant  has  made  a  valuable  discovery,  and 
where,  on  appeal,  the  claimant  submits  an  affidavit 
alleging  facts  that,  if  proven,  would  strongly  support 
a  finding  that  a  discovery  has  been  made,  it  is  appro- 
priate to  reopen  the  record  to  give  the  claimant  the 
opportunity  to  establish  these  facts. 

Where  the  owner  of  an  interest  in  a  mining  claim 
dies  prior  to  the  filing  of  a  contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  on  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

United  States  v.  Joseph  Laczkowski  S  Eula  G.  Jones 
iijontneil,  71  IBLA  364  (Mar.~28,  19837 


A  request  by  a  mining  claimant  to  drill  on  mining 
claims  after  the  land  has  been  withdrawn  from  mining  is 
properly  denied  where  the  work  would  be  an  effort  to 
make  a  discovery  of  a  valuable  mineral  deposit  within 
the  claim  rather  than  simply  a  confirmation  or  cor- 
roboration of  a  discovery  prior  to  the  withdrawal. 

Evidence  presented  by  the  claimant  which  shows 
that  a  discovery  had  not  been  made  may  support  a 
determination  of  invalidity  because  when  a  claimant 
introduces  evidence  the  determination  must  be  made  on 
the  basis  of  the  whole  record,  not  just  a  part  of  it. 

United  States  v.  T.  J.  Jones,  Robert  E.  Jones,  72  IBLA 
52  (Apr.  127  1983) 
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when  the  United  States  contests  a  aining  claia  it 
has  by  practice  assaaed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a  priaa 
facie  case  on  the  charges  in  the  contest  coaplaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a  priaa  facie 
case  of  the  invalidity  of  a  aining  claia  when  a  quali- 
fied Government  aining  engineer  testifies  that  he  has 
exaained  the  claia  and  found  the  aineral  values 
insufficient  to  support  the  discovery  of  a  valuable 
deposit. 


United  States  v.  William  Lavon  Chappell  et  al. 
72  IBLA  88  (Apr.  13,  1983) 


8I1HG  CLAIBS — Continued 

CONTESTS — Continued 

subsequently  withdrawn  from  appropriation  under  the 
aining  laws,  the  claia  aust  be  supported  by  a  discovery 
at  the  time  of  withdrawal,  as  well  as  the  date  of  the 
hearing  into  its  validity.   Cameron  v.  United  States. 
252  U.S.  «50  (1920). 

When  the  Governaent  contests  the  validity  of  a 
aining  claia,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  priaa  facie 
case.   If  a  priaa  facie  case  is  presented,  the  aining 
claimant  then  has  the  burden  of  overcoming  this  showing 
by  a  preponderance  of  the  evidence. 


United  States 
(June  27,  1983) 


li-lia. 


7U  IBLi  37 
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where  a  stipulation  as  to  the  adaissibility  of 
various  assay  results  is  aade  by  the  Government  and  a 
aineral  contestee,  and  the  contestee  clearly  asserts 
his  view  as  to  the  scope  of  the  stipulation,  it  is  the 
obligation  of  the  attorney  for  the  Government,  if  bis 
interpretation  differs,  to  clearly  state  bis  view  so  as 
to  put  the  contestee  on  notice  as  to  this  conflict. 
Where  this  is  not  done,  the  stipulation  will  be 
enforced  in  accordance  with  the  contestee's  under- 
standing. 


Dnited  States  v.  J.  Gary  Feezor  et  al. 
(June  29,  1983) 


7<t  IBLA  56 

90  I.D.  262 


When  the  Governaent  contests  the  validity  of  a 
aining  claia  on  the  basis  of  lack  of  discovery  of  a 
valuable  mineral  deposit,  it  has  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  priaa 
facie  case  as  to  that  charge;  however,  the  mining 
claimant  has  the  ultimate  burden  of  refuting  the 
Government's  case  by  a  preponderance  of  evidence. 

Onited  States  v.  Lee  H. Rice.  Goldie  E.  Rice,  7  3  IBLA 

128  (Bay  237~l983) 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claia  following  a  rival  claimant's  alleged  failure  to 
file  the  documents  required  under  sec.  311  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
«3  U.S.C.  «  17UU  (1976) . 

Ii!£2_§£Eii£5s ,    73    IBLA    37«     (June    15,    1983) 


If  a  lode  mining  claim  is  supported  by  a  dis- 
covery, it  necessarily  follows  that  the  land  is  mineral 
in  character.   If  a  claim  is  not  supported  by  a  dis- 
covery, it  is  invalid  and  it  would  be  immaterial 
whether  the  land  is  mineral  in  character.   In  any 
event,  the  tests  for  determining  the  mineral  character 
of  land  and  whether  a  discovery  of  a  valuable  mineral 
deposit  has  been  made  are  essentially  the  same. 
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The  Department  is  not  estopped  from  contesting  the 
validity  of  a  mining  claim  on  a  charge  of  substantial 
noncompliance  with  the  requirement  for  performance  of 
annual  labor  mandated  by  30  U.S.C.  4  28  (1976)  merely 
because  the  claimants  relied  on  previous  official 
declarations  that  the  Department  had  no  authority  to 
enforce  compliance  with  the  statute,  and  were  thereby 
misled  to  believe  they  could  ignore  it  with  impunity 
and  still  demand  the  benefits  of  the  General  Dining  Law. 

In  a  governaent  contest  of  an  association  placer 
aining  claia  on  a  charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  «  28  (1976),  each 
co-owner  of  the  claia  is  an  indispensable  party  to  the 
proceeding,  and  a  failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a  decision 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a  mere  nullity  and  of  no  effect.   Union  Oil  Co.  of 
California  (Supp.) .  72  I.D.  313  (1965)  is  overruled  and 
rescinded  on  this  point. 
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United  States  v.  Energy  Resources  Technology  Land, 
et  al..  7H  IELA  117  (June  30,  1983)" 


Inc. , 


If,  prior  to  summary  dismissal  of  a  mining  contest 
coaplaint,  a  contestee  answers  without  questioning  the 
service,  any  defect  in  service  will  te  deemed  waived  as 
to  such  answering  contestee. 

An  owner  of  a  mining  claim  who  purports  to  repre- 
sent the  interests  of  other  co-owners  may  only  properly 
represent  the  interests  of  other  claim  holders  if  such 
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owner  aeets  one  of-  the  qualifications  set  out  in  43  CFR 
1.3(b). 

where  the  Governaent  contests  a  lining  clan  on 
the  basis  of  lack  of  discovery  of  a  valuable  aineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  priaa  facie  case  as  to  that  charge;  however, 
the  aining  claiaant  has  the  ultiaate  burden  of  estab- 
lishing a  discovery  of  a  valuable  aineral  deposit  by  a 
preponderance  of  the  evidence. 


Onited  States  v.  Norman  Hontgoaery  et  al. 
(Aug.  31,  1983) 


The  Government  has  established  a  pri 
of  the  lack  of  discovery  of  a  valuable  ai 
on  aining  claias  where  a  Governaent  miner 
testifies  that,  based  on  assays  of  his  sa 
froa  the  claias,  the  aineral  deposit  is  n 
cient  quality  to  justify  expenditure  of  c 
a  reasonable  prospect  of  success  in  devel 
valuable  producing  mine.  Such  an  opinion 
cient  to  establish  a  priaa  facie  case  whe 
based  in  part  upon  comparison  with  the  ai 
able  grade  of  ore  at  an  operating  aine  an 
an  analysis  of  prior  reports  of  explorati 
claias. 


75  IBLA  358 
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A  aining  claiaant  has  not  preponderated  on  the 
question  of  discovery  of  a  valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  of  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine. 


claimant  runs  in  such  a  situation  is  the  risk  that  the 
evidence  as  a  whole  will  establish  by  a  preponderance 
of  the  evidence  that  an  eleaent  of  discovery  is  not 
present. 


United  States  v, 
(JanT  6,  1984) 


Eva  H.  Pool  et  al. .  78  IBLA  215 


Onited  States  v.  Jaaes  A.  Halper.  77  IBLA  90  (Hov. 
19837 


14, 


In  a  mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.   Where  the  Administrative  Law 
Judge  incorrectly  states  a  contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affiraed. 

In  a  mining  contest  initiated  by  the  United  States 
where  the  Governaent  aineral  examiners  testify  they 
have  examined  the  aineral  claias  at  issue  and  found 
no  evidence  of  mineralization  to  support  a  discovery, 
a  priaa  facie  case  for  the  Governaent  is  established. 
This  showing  is  not  overcoae  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  aineralization, 
where  contestee  fails  to  show  froa  which,  of  10  claias 
at  issue,  the  saaples  were  taken. 

Cactus. Bines  Ltd.,  79  IBLA  20  (Feb.  3,  1981) 


Under  5  U.S.C.  t  SOU  (1982)  and  13  CFB  4.603, 
<48  FR  17596  (Apr.  25,  1983)  ,  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5  U.S.C.  «  554  (1982).   Because  there 
is  no  statutory  requireaent  that  a  aining  claim  contest 
be  conducted  under  5  U.S.C.  «  554  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 


Kaycee  Bentonite  Corp.. 


79  IBLA  182  (Feb.  28,  1984) 

91  I.D.  138 


Patentees  under  the  Stock-Raising  Homestead  Act  of 
1916  have  an  adverse  interest  sufficient  to  bring  a 
private  contest  against  allegedly  invalid  mining  claims 
located  for  minerals  reserved  to  the  United  States, 
which  claias  threaten  to  destroy  the  value  of  the  sur- 
face of  their  patented  lands. 

Where  the  evidence  in  a  private  contest  of  that 
part  of  a  placer  mining  claim  embraced  in  land  patented 
under  the  Stock-Raising  Homestead  Act  establishes  that 
the  10-acre  subdivisions  therein  are  nonaineral  in 
character,  the  claim  is  properly  declared  null  and  void 
as  to  such  land. 

Joanne  B.  flassirio  v.  Western  Hills  Hining  Ass'n 
et.alj.,  78  IBLA  155  (Dec.  29,  1983) 


When  the  Governaent  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  priaa  facie  case.   Once  a  priaa 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government's 
showing  on  those  issues  raised. 

Where  the  Government  fails  to  present  sufficient 
evidence  to  establish  a  prima  facie  case,  the  claimant 
need  not  present  evidence  in  order  to  prevail.   If  a 
claiaant,  however,  does  present  evidence,  the  deter- 
mination of  the  validity  of  a  claia  aust  be  aade  on 
the  basis  of  the  record  as  a  whole,  and  not  just  a  part 
of  the  record.   A  claimant  need  not  affirmatively 
establish  the  existence  of  a  discovery  where  there  has 
been  no  prima  facie  case.   The  only  risk  that  the 


The  requirement  that  a  aining  claiaant  show  that 
the  aineral  discovered  on  the  claia  is  presently  mar- 
ketable  at  a  profit  simply  aeans  that,  as  a  present 
fact,  taking  into  consideration  historic  price  and  cost 
factors  as  well  as  the  likelihood  of  their  continuance 
or  change,  there  is  a  reasonable  likelihood  of  success 
that  a  paying  mine  can  be  developed. 

Where  a  qualified  expert,  hired  by  mining  claim- 
ants to  evaluate  contested  claims,  informs  a  Government 
mineral  examiner  that  certain  claims  have  no  mineral 
values,  the  mineral  examiner  has  no  affirmative  obliga- 
tion to  sample  those  claims.   Testimony  of  the  Govern- 
ment aineral  examiner  as  to  this  conversation,  unless 
impeached  in  cross-examination,  is  sufficient  to 
establish  a  prima  facie  case  that  those  claims  are 
invalid. 

Where  the  Government  has  acquired  a  lease  of 
lands  embraced  in  a  mining  claia,  and  the  evidence 
establishes  that,  during  the  term  of  this  lease,  access 
to  lower  workings  has  become  impossible,  it  is  the 
responsibility  of  the  Government  to  restore  access  to 
the  conditions  existing  prior  to  lease  in  order  to 
permit  sampling  of  a  mineral  deposit  when  the  claia- 
ant alleges  that  values  existed  at  depths  which  are 
no  longer  accessible.   Where  the  Government  fails  to 
do  so,  the  claiaant's  assertions  of  values  at  depth 
aust  be  presuaed  to  be  true. 

United  States  v.  Janet  B.  Copple  et  al.,  81  IBLA  109 
(Bay  30,  1984) 


519 


HimMG  CLAIMS — Continued 

COITESTS — Continued 

when  the  Governaent  contests  a  lining  claia  on  a 
charge  of  lack  of  discovery  of  a  valuable  aineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  priaa  facie  case.   Where 
a  Governaent  mineral  examiner  testifies  that  he  has 
exaained  a  claia  and  found  the  quality  of  the  ainerals 
insufficient  to  support  a  finding  of  discovery  based  on 
conventional  methods  of  mining,  a  priaa  facie  case  is 
established.   A  contestee  may  overcome  the  priaa  facie 
case  by  probative  evidence  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  aeans  with  a  reasonable  prospect  of 
success  in  developing  the  quality  and  quantity  of  ain- 
erals found  by  specialized  mining  aethods. 

Dnited  States  v.  Carl  Dresselhaus  et  al..  81  IBLA  252 
(June  IT  198«)~ 


where  the  Dnited  States  contests  a  aining  claia 
for  lack  of  discovery  of  a  valcable  deposit,  it  has  the 
burden  of  going  forward  to  establish  a  priaa  facie  case 
as  to  that  charge;  the  aining  claiaant  has  the  ultiaate 
burden  of  overcoming,  by  a  preponderance  of  the  evi- 
dence, the  Government's  case.   A  priaa  facie  case  is 
established  by  the  testimony  of  an  expert  witness  who 
has  examined  the  mineral  deposits  on  the  claim  and  the 
costs  of  aining  those  deposits,  and  concludes  that  the 
mineral  deposits  cannot  be  mined,  removed,  and  marketed 
at  a  profit. 


Dnited  States  v.  Albert  0.  Busman  et  al. 
(June  17  198a) 


81  IBLA  271 
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extent  and  grade  of  the  aineralization,  constitute 
exploration  work. 

Dnited  States  v.  Barvin  C.  Baasev  et  al..  84  IBLA  66 
(■ov.  30,  198U) 


DBTEBBIHATIOH  OF  VALIDITT 

When  land  is  withdrawn  froa  all  forms  of  entry, 
location,  and  exploration  subsequent  to  location  of 
a  aining  claia,  the  validity  of  such  claim  cannot  be 
recognized  unless  (1)  it  was  perfected  by  a  discovery 
at  the  time  of  withdrawal,  and  (2)  it  has  been  continu- 
ously supported  by  the  same  discovery  to  the  present; 
that  is,  at  the  tiae  of  the  hearing. 

A  decision  in  1959  withdrawing  charges  of  lack  of 
discovery  is  not  res  judicata  as  to  subsequent  inquiry. 
The  earlier  decision  aerely  established  that  claiaants' 
possessory  interest  in  claims  had  not  been  extinguished 
by  Act  of  Bay  27,  1955,  69  Stat.  67,  withdrawing  lands 
froa  all  foras  of  aining  activity.   Dnless  and  until 
patent  issues,  title  to  the  claias  in  controversy  re- 
aains  in  the  Dnited  States,  and  it  may  inquire  into  the 
extent  and  validity  of  rights  claiaed  against  it. 

Where  an  alleged  point  of  discovery  is  inaccessi- 
ble by  reason  of  caving,  responsibility  for  restoring 
accessibility  for  purpose  of  aineral  examination  lies 
with  contestees.   In  no  case  will  the  Government's  min- 
eral examiner  be  required  to  perform  discovery  work  for 
the  claimant,  to  explore  beyond  the  claimant's  exposed 
workings,  or  to  rehabilitate  discovery  points  for  the 
claimant. 


In  a  mining  claia  contest,  the  Government 
establishes  a  priaa  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claia- 
ant where  the  Governaent  aineral  examiner  testifies 
that  he  has  examined  the  claia  and  can  find  no  evidence 
of  aineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

Dnited  States  v.  Albert  F.  Parker  et  al.  ,  82  IBLA  3U1 
Tsept.  12,  198U)  "  91  I.D.  271 


Where  the  Government  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery,  it  is  required  to  produce 
sufficient  evidence  to  establish  a  priaa  facie  case 
against  the  validity  of  the  claia,  and  the  burden  of 
proof  then  shifts  to  the  contestees  to  overcoae  this 
showing  by  a  preponderance  of  the  evidence.   A  priaa 
facie  case  has  been  made  when  a  Government  aineral 
examiner  testifies  that  he  has  examined  the  claim  and 
found  the  evidence  of  mineralization  insufficient  to 
support  a  finding  of  discovery. 

In  determining  the  validity  of  a  mining  claia  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered;  therefore,  if  evidence  presented  by  the 
contestees  shows  that  there  has  not  been  a  discovery, 
it  aay  be  used  in  reaching  a  decision  that  the  claia  is 
invalid  because  of  a  lack  of  discovery,  regardless  of 
any  defects  in  the  Government's  prima  facie  case. 


Dnited  S tates  v.  Bichard 
(Jan.  177  1980) 


Clemans  et  al. 


U5  IBLA  bu 


Dnited  States  v.  Oscar  E. 
170  (Oct.  15,  198U) 


K.  Anderson,  8  3  IBLA 


There  is  a  clear  distinction  between  "exploration" 
and  "development"  as  these  terms  relate  to  discovery 
under  the  mining  laws.   Prior  to  the  "discovery"  of  a 
valuable  mineral  deposit,  mining  activities  such  as 
mapping  a  deposit  and  drilling  further  to  determine  the 


flining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  during  a  period  when 
the  lands  are  withdrawn  froa  entry  under  the  mining 
laws.   However,  under  30  O.S.C.  «  38  (1976),  if  a  per- 
son or  predecessors-in-interest  have  held  and  worked 
the  claias  for  a  period  of  tiae  equal  to  that  pre- 
scribed by  the  state  statute  of  limitations  for  adverse 
possession  of  mining  claims,  during  which  period  the 
land  was  open  to  mineral  location,  that  person  is 
deemed  to  have  made  proper  locations.   Whether  the  lo- 
cations are  valid  depends  on  whether  discoveries  have 
been  made  on  each  claim  within  the  aeaning  of  the  min- 
ing laws. 


Dolores  Olsen  and  Wesley  E.  Hace.  et  al. 
(Feb.  i»,  1980) 


U5  IELA  232 


When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  claia  Bust  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

If  a  aining  claimant  locates  a  group  of  claims,  he 
must  establish  discovery  for  each  claia  that  he  seeks 
to  validate. 

Where  the  Government  contests  aining  claims  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.   The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.   The  burden  then  shifts  to  the  claim- 
ant to  show  by  a  preponderance  of  credible  evidence 
that  a  discovery  has  been  made  on  each  claim. 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
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such  quantity  and  quality  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   The 
charge  that  the  lands  eabraced  by  a  lining  clan  are 
not  mineral  in  character  can  raise  two  discrete  issues. 
First,  it  can  challenge  the  validity  of  the  entire 
claim.   Alternatively,  it  can  be  applied  to  placer 
claims  which  are  supported  by  a  discovery,  with  the 
effect  that  the  claimant  must  show  that  each  10  acres 
of  the  claim  are  mineral  in  character. 

The  charge  of  invalidity  due  to  the  presence  of 
excess  reserves  admits  that  the  mineral,  tjua  mineral, 
exists  within  additional  claims,  but  raises  the  conten- 
tion that  because  of  the  quantity  of  mineral  present  in 
unchallenged  claims  owned  by  the  mineral  claimant,  the 
mineral  in  the  challenged  claims  would  have  no  market 
and  thus  is  essentially  valueless. 

A  valid  mining  claim  for  lands  previously  with- 
drawn from  location  must  be  supported  by  discovery  as 
of  the  date  of  withdrawal  and  a  showing  that  market- 
ability has  continued  since  discovery  and  the  minerals 
can  presently  be  profitably  extracted. 

United_Siates_vi_Clar^_Willi^msj5n_anji_La£ine_Puj!ice 
CoT,  15  IBLA  26U~(Feb.  U,  1980)  "  87  I.D.  3« 


flIj!IJG_CLAIflS — Continued 

DETERBINATION  OF  VALIDITY — Continued 

A  mining  claim  located  on  land  previously  with- 
drawn from  ap propriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Jacgueline_X»_ Nelson,  «7  IBLA  12  (Apr.  10,  1980) 

Clarence_Ei_FitZ3^rald,  55  IBLA  31  (Bay  28,  1981) 

United  States  v.  Dunbar  Stone  Co..  56  IBLA  61  (July  10, 
1981) 

Sherman  Ci_Smithi_Hichael_Hitchelli_Jri,  58  IBLA  188 
Tsept.  28,  198l7 

Il2ii_Si_SS£l2I!«  62  JBL*  2«3  (Bar.  15,  1982) 

JoJUL. Si_I lemi na ,  65  IBLA  357  (July  20,  1982) 

J°S_f arre n^_ Sr iX_et_ al^ ,  65  IBLA  387  (July  23,  1982) 

£2b§ri_J.  KiD2*_Li_K._i!ollenbeak,  72  IBLA  75  (Apr.  12, 
198  37 

5i_Jo§fi_!EI3Di_Hichael_Rabatich,  76  IBLA  192  (Oct.  6, 
1983) 

l°hn    Ii_J33l£l|e.i_Vicki_Li_Balone,  8U  IBLA  5  (Nov.  26, 
198af 


The  BLB  may  not  summarily  reject  a  mineral  patent 
application  on  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

5ii_Hor n_Li mest o nejo.  ,  U6  IBLA  98  (Feb.  28,  1980) 


If  a  mining  claim  is  located  after  Oct.  21,  1976, 
and  the  locator  fails  to  record  the  claims  with  the 
proper  State  Office  of  the  Bureau  of  Land  Banagement 
within  90  days  afterward,  the  Department  must  conclu- 
sively deem  the  claims  abandoned  and  declare  them  null 
and  void.   The  fact  that  the  claimant  was  not  notified 
of  the  rejection  of  his  filings  soon  enough  to  enable 
him  to  relocate  the  claims  prior  to  a  time  when  any 
intervening  claims  of  right  may  have  arisen  does  not 
permit  the  Department  to  withhold  the  consequences  of 
invalidity  mandated  by  the  statute. 

2«2£32_£i_Puf f y. ,  U6  IBLA  127  (Feb.  29,  1980) 


Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  2i.    1955. 


U  n  i  t  ed  _S  ta  t  es_v._  Josep_h_  R . 
22l  (Bar.  27,  1980) 


.i2d_Aletha_Henri,  16  IBLA 


Under  sec.  311  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  13  U.S.C.  «  1711  (1976),  unless 
the  required  copy  of  the  official  record  of  location  is 
filed  in  the  proper  BLB  office  within  90  days  from  the 
date  of  location,  a  mining  claim,  located  after  Oct.  21, 
1976,  is  properly  deemed  abandoned  and  void. 

A  question  as  to  the  date  of  location  of  a  mining 
claim  is  to  be  resolved  according  to  state  law,  pursu- 
ant to  i*3  CFR  3833.0-5(h). 

Bi_Ji_Holmes,  16  IBLA  316  (Apr.  1,  1980) 


A  discovery  exists  where  minerals  have  been  found 
and  the  evidence  is  of  such  a  character  that  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine. 
This  "prudent  man"  test  has  been  refined  and  comple- 
mented by  the  "marketability"  test  requiring  a  show- 
ing that  the  mineral  in  question  can  be  presently 
extracted,  removed,  and  marketed  at  a  profit. 

0nited_States  v-  H-  G-  Bickol^  Eva  Rose  Nickol.  17  IBLA 
18  3  7 flay" 77"  198 07" 


Bhere,  in  a  hearing  undertaken  pursuant  to  a  con- 
test complaint  alleging  the  invalidity  of  various  min- 
ing claims,  the  contestee  affirmatively  states  that 
there  is  no  discovery  on  certain  of  the  claims,  the 
contestee  will  not  be  heard  on  appeal  to  assert  that 
there  was  a  discovery  on  those  claims. 

Absent  a  patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requirement,  beyond  preponderat ion  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 

Bhere  a  claim's  validity  is  dependent  upon  the 
extent  of  a  mineralized  deposit,  and  where  no  evidence 
has  been  submitted  relating  to  the  geologic  factors 
upon  which  expert  opinion  evidence  was  premised,  it  is 
proper  to  dismiss  the  Government's  contest,  without 
prejudice. 

Onited  States  v.  George  C.  Hooker  et  al.,  18  IBLA  22 
(Bay~27,  1980) 


In  a  Government  contest  proceeding  to  determine  the 
validity  of  a  mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.   Regardless  of  whether  the 
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issue  on  which  the  validity  of  the  claia  rests  is  dis- 
covery, node  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a  conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  malting  of  a  valid  location." 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
l2i°£_c°£E^.  et  al..  United  States  v.  Aidabelle  Brown 
et  al.,7  "8  IBLA  267  (June_30,~1980)  ~        87  I.D.  218 


In  order  to  establish  the  existence  of  a  discovery 
on  a  lode  mining  claim,  there  must  be  found  within  the 
limits  of  the  claim  a  vein  or  lode  of  rock  in  place, 
bearing  mineral  of  such  quality  and  quantity  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a  rea- 
sonable prospect  of  success,  in  developing  a  valuable 
mine. 

Evidence  in  a  mining  claim  contest  showing  only 
that  further  exploration  might  be  warranted  is  insuffi- 
cient to  establish  the  discovery  of  a  valuable  mineral 
deposit. 

Exhaustion  of  an  ore  deposit  or  a  change  in  eco- 
nomic conditions  which  makes  mining  unprofitable  may 
cause  the  loss  of  a  previous  discovery  on  a  mining 
claia. 


United  States  v 
(July  15,  1980)' 


Ubehebe  Lead  Mines  Co.,  19  IBLA  1 


The  Board  adopts  a  decision  of  an  Administrative 
Law  Judge  holding  mining  claims  null  and  void  for  lack 
of  discovery  of  a  valuable  deposit  of  an  uncommon  vari- 
ety of  limestone,  where  nondiscovery  is  established  by 
the  totality  of  the  evidence. 


United_States  v .  Jose£h_Ji_Seg_na  et  al. 
73uly  22,  1980) 


149  IBLA  73 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  13  U.S.C.  «  17U4 
(1976)  and  "43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  office  on  or 
before  Oct.  22,  1979.   These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

5§orae_Wi_Cole,  19  IBLA  128  (July  28,  1980) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Where  a  mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decision  declaring  such  a  location 
void,  do  not  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a  party  with  an  interest  in  the  prior 
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location,  reestablish  or  protect  rights  to  the  prior 
claim. 

Jack_Ci_Fr a n ks ,  19  IBLA  162  (July  30,  1980) 


The  Board  adopts  a  decision  of  an  Administrative 
Law  Judge  holding  a  placer  mining  claim  null  and  void 
for  lack  of  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim,  where  nondiscovery 
clearly  is  established  by  the  evidence  of  record. 

United  States  v.  Charles  M.  Ledford  et_ali#  19  IBLA 
353  (Aug.  29,  1980) 


Sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  69  Stat.  367,  368,  30  O.S.C.  «  611  (1976), 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  claia  for  such  material  to  be 
sustained  as  validated  by  a  discovery,  the  prudent 
man-marketability  test  of  discovery  of  a  valuable 
mineral  deposit  must  have  been  met  at  the  date  of  the 
Act,  and  reasonably  continuously  thereafter. 

The  prudent  man  test  of  discovery  has  been  satis- 
fied where  minerals  have  been  found  in  sufficient 
quantity  and  of  sufficient  quality  that  a  person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 
The  marketability  refinement  of  the  prudent  man  test 
of  discovery  requires  that  the  mineral  locator  must 
show  that  by  reason  of  accessibility,  bona  fides  in 
development,  proximity  to  market,  existence  of  present 
demand,  and  other  factors,  the  mineral  deposit  is  of 
such  value  that  it  can  be  mined,  removed  and  disposed 
of  at  a  profit. 


United  States  v.  Albert  Martinez  et_ a_l . 
(Aug.  29,  1980) 


19  IBLA  360 

87  I.D.  386 


Mineralization  which  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  aight  be  found  to  justify  min- 
ing or  development  does  not  constitute  a  valuable  min- 
eral deposit.   Where  it  is  shown  that  a  contestee  does 
not  have  a  discovery  at  the  time  of  the  hearing,  it  is 
not  necessary  for  contestant  to  establish  invalidity  by 
showing  a  lack  of  discovery  at  the  date  of  an  earlier 
withdrawal  froa  mineral  location. 

Unite^_States_vi_Lee  Western^  Inc.i_Garth_Black ,  50  IELA 
95  (Sept.  17,  1980) 


In  a  Government  contest  of  a  mining  claia  for  which 
an  application  for  patent  has  been  filed,  the  Government 
assumes  the  burden  of  going  forward  with  sufficient  evi- 
dence to  establish  a  prima  facie  case;  the  burden  then 
shifts  to  the  claimant  to  show  by  a  preponderance  of  the 
evidence  that  the  claims  are  valid.   A  claimant  estab- 
lishes the  validity  of  his  claias  by  a  preponderance 
of  the  evidence  where  the  claimant's  witness,  testifying 
to  the  validity  of  the  contested  claims,  is  found  to  be 
more  credible. 

United  States  v.  Cornelius  E.  Hannix,  50  IBLA  110 
(Sept.  21,  1980) 
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The  motivation  of  any  Government  agency  in  ini- 
tiating a  contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  nining  claims  and  not  of  others  in  the  sale 
general  area  does  not  constitute  a  denial  of  due  pro- 
cess.  The  Board  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  nining 
claiis  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claiis  prop- 
erly are  declared  null  and  void  upon  a  showing  of  lack 
of  discovery  of  a  valuable  mineral  deposit  upon  the 
claiis. 

United  States  v.  R.  H.  HacLauqhljn.  Christine 
MacLauihlin,  50  IBLA  176  "(Sept.  30,  1980)" 
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examined  the  claii  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a  valuable  deposit. 

United  States. v. _V, , S.  Hood  et  al. ,  51  IBLA  301 

(Dec.  18,  19807"  87  I.D.  628 


The  Secretary  of  the  Interior  is  charged  with 
seeing  that  valid  mining  claiis  are  recognized, 
invalid  ones  eliminated,  and  the  rights  of  the  public 
preserved. 

£nited_Sta_tes_vi_Ernest_Hicibee  et_al..,  52  IELA  83 
(Jan.  9,  1981) 


Mining  claims  located  on  land  at  a  time  the  land  is 
withdrawn  from  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  ab  initio. 

5a£2iS_5acki_Betti_K._Mack,  51  IBLA  30  (Oct.  30,  1980) 


The  motivation  of  any  Government  agency  in  initi- 
ating a  contest  against  mining  claims  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upo,.  a  showing  of  lack  of  dis- 
covery of  a  valuable  mineral  deposit  upon  the  claiis. 

United  States  v.  Leon  R., Whitney,  Cesar  T.  Hernandez. 
51~IBLA  73  7oct7  31,~198o7" 


Under  Andrus  v.  Shell  Oil  Co.,  U.S.   , 

64  L.Ed. 2d  593  (1980),  18~U.S.l7w7  U603  (June~2,  1980), 
oil  shale  is  a  prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shown  to 
demonstrate  discovery. 

To  demonstrate  a  sufficient  discovery  of  oil  shale 
under  Freeman  v.  Summers,  52  L.D.  201  (1927),  a  lining 
claimant  must  show  that  mineral  was  disclosed  on  or 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.   An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  not  a 
sufficient  discovery. 

Under  Freeman  v.  Summers,  an  exposure  of  the 
Parachute  Creek  meiber,  even  though  of  limited  extent, 
can  be  geologically  inferred  to  embrace  sufficient 
quantity  of  high  grade  oil  shale  so  as  to  constitute  a 
valuable  mineral  deposit. 

United  States  v.  Caieron  Catlin  Bohie  et  al..  United 
States  v.  Exxon  Corp.  et  al..  United  States  v.  Aidabelle 
Brown_et_al.  lSu££.].,  51  IBLA  97~(Nov7~57  1980) 

87  I.D.  535 


When  the  United  States  contests  a  mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a  priia 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a  prima  facie 
case  of  the  invalidity  of  a  mining  claii  when  a  quali- 
fied Government  lining  examiner  testifies  that  he  has 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  «  17«U  (1976),  and 
43  CFR  3833.1,  filing  recordation  documents  in  a  Eureau 
of  Land  Management  District  Office,  rather  than  the 
proper  State  Office,  the  day  of  the  expiration  of  the 
90-day  statutory  deadline  for  recordation  does  not 
constitute  timely  recordation.   In  such  circumstances, 
the  BLM  State  Office  properly  rejected  the  recordation 
upon  receipt  of  the  documents  after  the  90-day  deadline 
had  passed. 

Jose  G.  Gonzalez.  52  IBLA  270  (Feb.  6,  1981) 


Land  is  mineral  in  character  when  known  con- 
ditions engender  the  belief  that  the  land  contains 
mineral  of  such  quantity  and  quality  as  to  render  its 
extraction  profitable  and  justify  expenditures  to  that 
end.   The  charge  that  the  land  eibraced  by  a  mining 
claim  is  not  mineral  in  character  is  a  normal  adjunct 
to  a  charge  of  no  discovery. 

United  States  v.  Graham  R.  Corns.  53  IBLA  5  (Feb.  26, 
19817 


For  a  mining  claim  to  be  valid  there  must  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claii.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

where  the  land  on  which  the  mining  claim  is 
located  is  subsequently  withdrawn,  the  validity  of 
the  claim  must  be  determined  both  as  of  the  date  of 
the  withdrawal  and  the  date  of  the  hearing.   If  there 
was  no  discovery  as  of  the  date  of  the  withdrawal,  the 
land  would  not  be  excepted  from  the  effect  of  the  with- 
drawal and  the  claim  could  not  thereafter  become  valid 
even  though  the  requirement  of  discovery  was  satisfied 
at  a  later  date. 

where,  as  to  certain  claims,  the  Administrative 
Law  Judge  finds  that  the  contestee  preponderates  on  the 
issue  of  discovery,  it  is  proper  to  dismiss  the  Govern- 
ment's contest  as  to  those  claiis. 

United  States  v^  Leo  D.._Jackson  et  al.,  53  IBLA  289 
~(Mar7~2u7  198i) 


Where  demand  is  limited  to  a  very  few  consumers 

who  supply  their  needs  from  their  own  sources  so  that 

the  market  is  "closed"  or  "captive,"  a  mining  claimant 

must  prove  that  willing  consumers  exist  to  whom  the 
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DETERMINATION  OF  VALIDITY — Continued 

claimant  could  have  reasonably  expected  to  sell  at  a 
profit.   Failure  to  make  that  showing  will  result  in  a 
finding  that  the  mineral  deposit  has  no  economic  value 
and  does  not  qualify  as  a  discovery. 

The  holding  of  a  mining  claim  as  a  reserve  for 
future  development  without  present  marketability  does 
not  impart  validity  to  the  claim. 


U nited  States  v.  Jesse  B, 
7«ar7~JO,  1981)" 


.Tagaart_et_ali#  53  IBLA  353 


Where  the  Board  is  in  agreement  with  the  result 
reached  in  an  Administrative  Law  Judge's  decision  in 
a  mining  claim  contest  and  the  Administrative  Law  Judge 
has  correctly  summarized  the  facts  and  properly  evalu- 
ated the  evidence  in  light  of  the  applicable  law,  the 
Board  may  adopt  the  decision. 

Evidence  in  a  mining  claim  contest  showing  only 
that  further  exploration  might  be  warranted  is  insuffi- 
cient to  establish  the  discovery  of  a  valuable  mineral 
deposit. 


United  States  v.  Williaa 
12  (Apr.  6,  1981) 


J.  Smith.  Sr..  et  al.,  54  IBLA 


The  Surface  Resources  Act  of  July  23,  1955, 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  mining  claim  for  such  material 
located  prior  to  the  date  of  the  Act  to  be  sustained, 
the  prudent  man-marketability  test  of  discovery  of  a 
valuable  mineral  deposit  must  have  been  met  at  the 
date  of  the  Act,  and  maintained  reasonably  continuously 
thereafter. 

Under  the  "prudent  man  test"  in  order  to  qualify 
as  "valuable  mineral  deposits"  the  disputed  deposits 
must  be  of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine.   To  qualify 
as  "valuable  mineral  deposits"  under  the  "marketabil- 
ity test"  it  must  be  shown  that  the  minerals  can  be 
"extracted,  removed  and  marketed  at  a  profit." 

In  determining  whether  or  not  a  mining  claim  is 
valid,  the  marketability  test  requires  that  there  be, 
at  the  time  of  discovery,  a  market  for  the  discovered 
material  that  is  sufficiently  profitable  to  attract  the 
efforts  of  a  person  of  ordinary  prudence.   In  determin- 
ing marketability,  evidence  of  sales  is  only  one  factor 
to  be  considered  in  the  application  of  the  prudent  man- 
marketability  test. 

United  States  v.  Estella  M..  Kincanon  et  al..  54  IBLA  95 
Tlpr.  15,  1981) 


DETERMINATION  OF  VALIDITY — Continued 

No  discovery  of  a  valuable  mineral  deposit  is 
demonstrated  where  the  amounts  of  mineral  yielded  by 
a  claim  are  so  small  that  mining  could  not  be  expected 
to  produce  an  economic  return  in  any  way  commensurate 
with  the  labor  and  cost  involved  in  extracting,  trans- 
porting, and  processing  the  mineralization. 

Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

United_States_vi_Hichael_Kuretich_et  al^,  54  IBLA  124 
"(Apr.  17,  1981) 


Where,  in  a  contest  on  an  application  for  a 
mineral  patent,  it  is  determined  that  no  discovery  has 
been  made  on  a  claim,  the  necessary  result  of  this 
determination  is  that  the  mining  claim  is  invalid  and 
must  be  so  declared. 

United  States  v^.  Ralph  F.  Frogley,  Helvin  S,  Eilers. 
54  IELA  321  ( Apr7~30 ,~1981) 


There  has  been  no  discovery  of  a  valuable  mineral 
deposit  within  a  lode  mining  claim  unless  there  has 
been  physically  exposed  within  the  limits  of  the  claim 
a  vein  or  lode-bearing  mineral  of  such  quality  and 
quantity  as  to  justify  the  expenditure  of  money  for 
the  development  of  a  mine.   Discovery  requires  a  show- 
ing that  the  mineral  can  be  presently  extracted, 
removed,  and  marketed  at  a  profit. 

where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

In  evaluating  a  mineral  deposit  within  a  mining 
claim  geologic  inference  may  be  used  where  the  deposit 
has  been  adequately  physically  exposed.   However,  geo- 
logic inference  cannot  be  used  as  a  substitute  for 
evidence  which  sufficiently  shows  the  existence  of  an 
ore  body  or  bodies  necessary  to  warrant  a  prudent  man 
to  develop  a  valuable  mine;  geologic  inference  may  not 
be  used  to  infer  mineralization  throughout  a  vein  area 
where  the  evidence  shows  a  few  spots  of  high  mineral- 
ization, but  the  mineralized  areas  are  spotty  and  dis- 
continuous. 


Recordation  of  an  unpatented  mining  claim  does 
not  render  valid  any  claim  which  would  not  otherwise 
be  valid  under  applicable  law.   Acceptance  by  BLM  of 
recordation  documents  does  not  constitute  a  recognition 
of  the  validity  of  the  claim  and  BLM  is  not  estopped  to 
declare  the  claim  null  and  void  where  it  was  located  on 
land  withdrawn  from  mining  location  at  the  time  of  the 
location. 

William  C._ReimanA  Richard  H.  Edmondson.  54  IBLA  103 
(Apr.  157~1981) 


P-Bii£d_States  v.  Alice  W.  Rouse  et  al.  .  56  IBLA  36 
(July  8,  1981) 
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Under  the  "equal-footing"  doctrine,  a  state  has 
title  to  lands  beneath  its  navigable  rivers,  and  this 
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Board  has  no  jurisdiction  to  deteraine  the  validity  of 
such  riverbed  mininj  clains  asserted  under  state  law. 
However,  where  an  unpatented  Dining  claia  is  filed  for 
record  with  the  Bureau  of  Land  Hanagement  pursuant  to 
the  Federal  lining  law  and  the  public  records  disclose 
that  all  public  lands  enbraced  in  the  claia  had  been 
withdrawn  froa  mining  location  before  the  claiaant 
located  the  aining  claia,  the  filing  is  properly 
rejected  by  BLB  and  the  claia  declared  null  and  void 
ab  initio. 

5aEI_MiiIi§.  56  IBL*  217  (July  22,  1981) 


In  order  to  aeet  the  marketability  test  a  aining 
claiaant  need  not  rely  on  his  own  successful  marketing 
efforts  to  prove  aarketability  of  aaterial  froa  the 
claia.   The  test  Bay  be  satisfied  if  successful  market- 
ing  by  others  has  sufficiently  established  that  claim- 
ant's comparable  aaterial  is  itself  aarketable. 

Uniled_States_vJL  Mamie_Vauahn_et  al.  ,  56  IBLA  2»7 
(July  2k,    19817 


A  mining  claim  located  on  land  previously  with- 
drawn froa  appropriation  under  the  mining  laws  for  an 
Indian  reservation  is  null  and  void  ab  initio. 

sieve_Fosterx_Elaer_Brewster,  56  IBLA  282  (July  28, 
1981) 


Pursuant  to  the  Departaental  Manual  601  Dfl  2, 
requirements  in  Secretary's  Order  No.  3029,  as  to 
adjudication  of  Federally  created  interests,  do  not 
apply  to  unpatented  aining  claias  and  the  Bureau  of 
Land  Banagement  is  not  required  to  adjudicate  aining 
claias  before  conveyance.   Pursuant  to  ANCSA  and 
Secretary's  Order  No.  3029,  as  amended,  lands  selected 
by  a  Native  corporation  must  be  conveyed  by  the  Bureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claim  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
aining  laws. 


Oregon  Portland  Cement  Co. 


6  ANCAB  65  (Aug.  25,  1981) 
88  I.D.  760 
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discovery  of  a  valuable  mineral  deposit.   Mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
claimants  or  to  explore  beyond  a  claimant's  workings. 


United  States  v, 
1981) 


. Ji-PoIls^S*. .  57  IBLA  10<4  (Aug.  25, 


Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

Land  is  mineral  in  character  when  known  con- 
ditions engender  the  belief  that  the  land  contains 
mineral  of  such  quantity  and  quality  as  to  render  its 
extraction  profitable  and  justify  expenditures  to  that 
end.   The  charge  that  the  land  embraced  by  a  mining 
claim  is  not  mineral  in  character  is  a  normal  adjunct 
to  a  charge  of  no  discovery. 


United  States  v.  Verde  Mining  Co. 
57~TiLA~225  (Aug7  277~1981) 


_  Inc_.  A_et_ali , 


Albert  Hanan  et  al;  J.  A.  Jack  and  Sons.  Inc.;  and 
HSaEklli.BrothersT^InCj.,  6  ANCAB~111  (Sept7~29,  1981) 


In  a  Government  contest  of  a  mining  claia  for 
which  an  application  for  patent  has  been  filed,  the 
Governaent  assumes  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  the  claim  is  valid. 

United  States  v.  C.  J.  Anderson,  C.  Joseph  Anderson. 
57  IELA  256  "(Aug.~28,  1981) 


Where  the  Board  is  in  agreement  with  the  result 
reached  in  an  Administrative  Law  Judge's  decision  in  a 
mining  claim  contest  and  where  the  Administrative  Law 
Judge  has  correctly  summarized  the  facts  and  properly 
evaluated  the  evidence  in  light  of  the  applicable  law, 
the  Board  may  adopt  the  decision. 

Onited  States  v.  Claude  T.  and  Sar.ah  E^_0rae,  57  IBLA 
373  "(Sept.  8,  1981) 


When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

In  mining  claim  contests,  the  United  States  has 
assumed  the  burden  of  establishing  a  prima  facie  case 
that  no  discovery  has  been  made  on  the  mining  claias 
by  the  contestee;  the  burden  of  proof  then  shifts  to 
the  contestee  to  show  by  a  preponderance  of  the  evi- 
dence that  a  discovery  has  been  aade  and  still  exists 
within  the  liaits  of  each  aining  claia.   Evidence  which 
may  justify  further  exploration  is  insufficient  either 
to  establish  a  discovery  or  to  overcome  a  prima  facie 
case  of  lack  of  discovery. 

A  prima  facie  case  of  lack  of  discovery  of  a 
valuable  mineral  deposit  is  established  when  a  mineral 
examiner  testifies  for  the  United  States  that  he  exam- 
ined each  claim  and  could  find  no  evidence  showing  the 


Absent  a  patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claia,  but  merely 
establishes  that,  on  the  issues  raised  ty  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requirement,  beyond  preponderat ion  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affiraa- 
tively  establish  the  validity  of  a  claia. 

Absent  a  patent  application,  in  a  aining  contest 
hearing  where  the  Government's  evidence  of  lack  of  dis- 
covery relates  only  to  insufficient  quality  and  quantity 
of  mineralization  and  the  mining  claimant  produces  evi- 
dence sufficient  to  preponderate  on  those  issues,  the 
contest  coaplaint  is  properly  dismissed. 


Onited  States 
19817 


. Bali n_Wi_Le wis ,  58  IBLA  282  (Oct.  8, 
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BIH1S   CLAIHS — Continued 

DBTBRBIIIATI0I1    OF    VALIDITY — Continued 

The  prudent  Ban  test  cannot  be  satisfied  by  a 
claimant's  assertion  that  he  is  Milling  to  accept  a 
■eager  incoae  froa  the  claia.   Determination  of  the 
validity  of  a  lining  claia  can  rest  only  on  objective 
criteria,  not  subjective  considerations. 


United  States  v.  Scott  Johnson.  59  IBLA  207  (Oct. 
1981) 


27, 


The  discovery  of  a  valuable  aineral  deposit  is 
essential  to  a  valid  aining  claia.   There  Bust  be 
eiposed  within  the  liaits  of  a  lode  aining  claia  a  vein 
or  lode  of  rock  in  place  bearing  aineral  of  such  quan- 
tity and  quality  that  a  prudent  person  would  expend 
tiae  and  aeans  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  nine. 

The  "aarketability  test"  is  a  refineaent  of  the 
"prudent  aan  test"  and  requires  that  extraction, 
reaoval,  and  aarketing  costs  be  considered,  as  such 
factors  directly  bear  on  the  question  whether  a  person 
of  ordinary  prudence  would  be  justified  in  the  farther 
expenditure  of  tiae  and  aeans  to  develop  a  paying  aine. 
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Where  the  Government  contests  the  validity  of  a 
aining  claia,  it  bears  only  the  burden  of  establishing 
a  priaa  facie  case  of  lack  of  discovery;  the  burden 
then  shifts  to  the  claiaant  to  overcoae  the  Govern- 
ment's showing  by  a  preponderance  of  the  evidence.   A 
priaa  facie  case  is  established  when  a  Governaent  ain- 
eral exaainer  testifies  that  he  examined  the  claia  and 
found  insufficient  evidence  of  the  discovery  of  a  valu- 
able aineral  deposit. 

Onited  States.y.  Leon  Noyce  and  Thoaas  Bpkita,  59  IBLA 
268  (Oct.  29,  19817 


For  a  aining  claia  to  be  valid  there  aust  be  a 
discovery  of  a  valuable  aineral  deposit  within  the 
limits  of  the  claia.   There  has  been  a  discovery  where 
ainerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  aeans,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  aine. 

Dnited  States  v.  Ernest  C.  Downs  and  Goldfield  Deep 
liSes^COi^f  _Ne  va  da ,  61  IBLA  251~(Jan.  29,  19827 


Where  a  contest  coaplaint  charges  that  no  qualify- 
ing discovery  of  aineral  has  been  aade,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claia  is  sufficient  to  raise  a  justiciable  issue 
to  be  resolved  at  a  hearing. 

2i.cb_Knoblock,  61  IBLA  297  (Feb.  3,  1982) 


IIHIG  CLAIBS — Continued 

DETBRBIIATIO"  OF  fALIDITT — Continued 

when  land  is  withdrawn  froa  location  under  the 
aining  law  subsequent  to  the  location  of  a  aining 
claia,  the  claia  aust  be  supported  by  discovery  at  the 
date  of  withdrawal. 

Where  the  Governaent  contests  a  aining  claia  on  a 
charge  of  lack  of  discovery  of  a  valuable  aineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claia  were  withdrawn  froa  aineral  location,  the 
claiaant,  as  proponent  of  the  rule,  has  the  ultiaate 
burden  of  proof.   The  Governaent  aust  initially  present 
sufficient  evidence  to  establish  a  priaa  facie  case. 
The  burden  then  shifts  to  the  claiaant  to  show  by  a 
preponderance  of  credible  evidence  that  a  discovery 
has  been  aade  on  the  claia. 

Where  the  Governaent  has  established  a  priaa  facie 
case  of  invalidity  of  a  aining  claia  because  of  a  lack 
of  discovery  and  the  claiaant  testifies  that  be  has  not 
produced  froa  his  claia  but  was  only  investigating  the 
aarket,  and  offers  no  evidence  of  aarketability  beyond 
speculation  of  future  profitability,  the  claiaant  has 
failed  to  carry  his  burden  of  showing  that  a  discovery 
is  present  within  the  liaits  of  his  claia. 

Onited  States  v,  Grovenor  B.  Bontapert  et  al..  63  IBLA 
35  (Bar.  30,~l982) 
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£5£I_S.._Posen JS*. >    63  IBL»  326  MP*-  27,  1982) 


Bining  claias  are  properly  declared  invalid  where 
the  aining  claimants  fail  to  show  that  the  aineral 
deposits  on  the  claias  can  be  ained,  removed,  and  mar- 
keted at  a  profit. 

A  priaa  facie  case  against  the  validity  of  a  ain- 
ing claia  is  established  by  the  testimony  of  an  expert 
witness  who  has  examined  the  mineral  deposit  on  the 
claias  and  the  costs  of  aining  that  deposit,  and  who 
concludes  that  the  mineral  deposit  cannot  be  mined, 
reaoved,  and  marketed  at  a  profit. 

A  presumption  is  raised  that  mining  claimants  have 
failed  to  discover  a  valuable  mineral  deposit  if  there 
has  been  little  or  no  development  or  operations  on  the 
claims  over  a  long  term.   This  presumption  can  be  over- 
coae by  evidence  that  the  mineral  deposits  can  be  mined, 
removed,  and  marketed  at  a  profit. 

A  mining  claimant  has  not  made  a  discovery  of  a 
valuable  aineral  deposit  where  farther  exploration  is 
necessary  to  determine  whether  there  is  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 

Even  if  a  mining  claimant  establishes  that  a 
deposit  of  bentonite  is  the  same  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claimant 
mast  establish  that  his  deposit  can  be  marketed  for 
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BIHIHG.  CLAIBS--  Continued 

DETF.RBIHATIOH  OF  VALIDITY — Continued 

this  purpose  rather  than  for  a  purpose  for  which  coaaon 
clay  can  also  be  used.   The  claiaant  Bust  establish 
that  the  aateri-al  on  his  clan,  not  soae  other  clan, 
■ay  be  ained,  reaoved,  and  aarketed  at  a  profit. 

United  States  v.  Kaycee  Bentonite  Corp.  et  al..  6U  IBLA 
183  (Bay  27,  1982)  89  I.D.  262 


CUIS  CLUBS — Continued 


DETBRBIHATIOH  OF  VALIDITY — Continued 


claia  using  a  suction  dredge,  and  where  the  Government 
has  aade  no  showing  that  suction  dredge  mining  would  be 
insufficient  to  support  a  valid  claia,  the  contest  is 
properly  disaissed  without  prejudice  to  the  initiation 
of  another  contest  coaplaint. 

United  States  v.  Clifford  L.  S  Hary  A.  Hilliaas. 
65  IBLA  3«6  (July  16,  1982) 


us,  pursuant  to  601  DH  2,  reqaireaents  in 
ry's  Order  Ho.  3029,  as  to  adjudication  of 
ly  created  interests,  do  not  apply  to  unpatented 
claias  and  the  Bureau  of  Land  nanageaent  is  not 
d  to  adjudicate  aining  claias  before  conveyance, 
t  to  ABCSA  and  Secretary's  Order  Ho.  3029,  as 
,  lands  selected  by  a  Hative  corporation  aust  be 
d  by  BLH  notwithstanding  the  eiistence  of  an 
ted  aining  claia  within  such  lands  which  has  not 
judicated  for  validity  under  the  general  aining 


United  States  Steel  Corp..  7  AHCAB  106  (June  17,  1982) 

89  I.D.  293 


A  aining  claiaant  has  not  aade  a  discovery  of  a 
valuable  aineral  deposit  where  further  exploration  is 
necessary  to  determine  whether  there  is  a  reasonable 
prospect  of  success  in  developing  a  valuable  aine. 

Allegations  by  a  aining  claiaant  that  the  Govern- 
ment aineral  examiner  used  iaproper  saapling  procedures 
will  be  given  little  weight  where  the  claiaant  intro- 
duces no  probative  evidence  establishing  that  the  saa- 
ple,s  taken  by  the  Governaent  aineral  examiner  failed  to 
accurately  represent  the  aineral  value  of  the  land. 

If,  after  the  Governaent  has  established  a  priaa 
facie  case  of  nondiscover y,  evidence  presented  by  a 
aining  claimant  in  a  Governaent  contest  fails  to  show 
that  there  has  been  discovery  of  a  valuable  aineral 
deposit,  the  claia  is  properly  declared  invalid  regard- 
less of  any  defects  in  the  Government's  case. 

The  standard  of  discovery  applied  in  a  Governaent 
contest  is  far  stricter  than  that  applied  in  a  contest 
between  rival  claiaants.   The  aere  presence  of  slight 
amounts  of  gold  on  a  placer  aining  claia  does  not 
satisfy  the  requirement  of  a  discovery  of  a  valuable 
aineral  deposit  under  the  mining  laws,  even  if  the 
showings  would  justify  further  exploration. 


United  States 
1982f 


Garj 


-Burdock,  65  IBLA  239  (July  9, 


For  a  aining  claia  to  be  valid  there  aust  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
liaits  of  the  claia.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  aine. 

When  the  Governaent  contests  a  aining  claia  on  a 
charge  of  lack  of  discovery  of  a  valuable  aineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  priaa  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity  of 
minerals  insufficient  to  support  a  finding  of  discovery, 
a  prima  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claimants  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
aade. 


Hhere  there  are  factual  questions  relating  to 
whether  a  refiling  subsequent  to  a  withdrawal  was  in 
the  nature  of  an  "aaended  location"  or  whether  it  con- 
stituted a  "relocation,"  the  aatter  will  be  referred 
for  a  hearing  to  allow  the  claiaant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

Fairfield  Wiping  Co.,  Inc..  66  IBLA  115  (Aug.  10,  1982) 


The  Act  of  July  23,  1955,  which  excluded  coaaon 
varieties  of  minerals  froa  location  under  the  general 
aining  laws  after  July  23,  1955,  did  not  bar  the  subse- 
quent location  of  aining  claias  for  liaestone  suitable 
for  use  in  the  production  of  ceaent.   However,  in  order 
for  such  claias  to  be  valid,  it  is  still  necessary  to 
show  a  reasonable  prospect  that  the  liaestone  can  be 
ained,  reaoved,  and  aarketed  at  a  profit  in  order  to 
satisfy  the  discovery  requireaents  of  the  general  ain- 
ing laws. 

In  order  for  aining  claias  located  in  the  Bount 
BcKinley  Rational  Park  to  be  valid,  a  discovery  of  a 
valuable  aineral  deposit  aust  be  shown  to  have  existed 
prior  to  Sept.  28,  1976,  the  date  lands  in  this  park 
were  withdrawn  froa  aineral  entry  by  the  Act  of 
Sept.  28,  1976,  as  well  as  on  the  date  of  the  admin- 
istrative hearing. 

Hhere  the  Governaent  contests  aining  claias  on  a 
charge  of  lack  of  discovery  of  a  valuable  aineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claias  were  withdrawn  froa  aineral  location,  the 
claiaant,  as  proponent  of  the  claias'  validity,  has  the 
ultiaate  burden  of  proof.   The  Government  aust  ini- 
tially present  sufficient  evidence  to  establish  a  priaa 
facie  case.   The  burden  then  shifts  to  the  claiaant  to 
show  by  a  preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  aade  on  the  claias. 
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Onited  States  v.  Alaska  Liaestone  Corp. 
(Aug.  25,  1982) 


66  IBLA  316 


Hhere  contestees  present  uncontroverted  evidence 
showing  that,  over  a  period  of  U  years,  they  and  a  part- 
ner have  extracted  26  or  27  ounces  of  gold  froa  their 
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BIHUG  CLIMBS— Continued 

DETERBIIIATION  OF  VALIDITY. — Continued 

A  discovery  of  a  valuable  mineral  deposit  does  not 
exist  where  the  available  evidence  is  of  such  a  charac- 
ter that  a  person  of  ordinary  prudence  would  only  be 
justified  in  conducting  further  exploration  of  the 
clans  before  aaking  a  coaaitaent  to  develop  a  profit- 
able aine.   There  aust  be  physically  exposed  within  the 
liaits  of  the  claia  the  vein  or  lode  bearing  aineral  of 
such  quality  and  such  quantity  as  to  justify  the  expen- 
diture of  aoney  for  developaent  of  a  aine  and  the 
extraction  of  the  aineral. 

when  the  Governaent  contests  a  aining  claia  on  a 
charge  of  lack  of  discovery,  it  is  required  to  produce 
sufficient  evidence  to  establish  a  priaa  facie  case 
against  the  validity  of  the  claia,  and  the  burden  of 
proof  then  shifts  to  the  contestees  to  overcoae  this 
showing  by  a  preponderance  of  the  evidence.   A  priaa 
facie  case  has  been  Bade  when  a  Governaent  aineral 
exaainer  testifies  that  he  has  exaained  the  claias  and 
found  the  evidence  of  mineralization  insufficient  to 
support  a  finding  of  discovery. 

To  the  extent  that  a  aining  claia  is  situated  on 
land  which  was  withdrawn  froa  entry  under  the  aining 
laws,  the  claiaant  aust  not  only  show  that  the  dis- 
covery of  a  valuable  aineral  deposit  presently  exists 
but  also  that  the  claia  was  valid  as  of  the  date  of  the 
withdrawal.   If  the  claia  was  not  valid  at  the  tiae  of 
the  withdrawal,  it  was  not  excepted  froa  the  effect  of 
the  withdrawal.   The  claia  could  not  becoae  valid  there- 
after by  any  additional  exploratory  work  or  through  an 
increase  of  aineral  value  due  to  a  change  in  the  aarket. 

Lack  of  developaent  alone  aay  support  a  finding  of 
invalidity,  unless  there  is  direct  evidence  in  the 
record  that  the  aaterial  froa  the  aine  is  aarketable, 
i.e.,  that  the  aineral  can  be  mined,  reaoved,  and 
aarketed  at  a  profit. 

Even  if  the  Governaent  had  failed  to  Bake  a  priaa 
facie  case  against  the  validity  of  the  claia,  evidence 
presented  by  the  contestee  which  shows  that  a  discovery 
had  not  been  Bade  aay  support  a  determination  of  inva- 
lidity, because  when  a  contestee  introduces  evidence, 
the  deteraination  aust  be  aade  on  the  basis  of  the 
whole  record,  not  just  a  part  of  it. 

The  validity  of  a  aining  claia  cannot  depend  on 
the  inference  of  richer  ore  or  wider  veins  than  those 
which  are  already  physically  exposed. 

The  value  of  a  aineral  deposit  claiaed  under  the 
aining  laws  aust  be  deterBined  by  objective  rather  than 
subjective  criteria.   An  otherwise  invalid  aine  cannot 
be  bootstrapped  into  validity  because  the  aaterial  aay 
be  used  in  soae  other  profitable  business  in  which  a 
claiBant  may  be  engaged. 

United  States  v.  Hichael  D. Beckley.  Virginia  R.  Beckley. 

66  1BLA~3S7  (Aug.  27,  1982) 


A  mining  claia  which  is  not  supported  by  the  dis- 
covery of  a  valuable  aineral  deposit  at  the  tiae  of 
withdrawal  of  the  land  is  not  excepted  froa  the  effect 
of  the  withdrawal.   Neither  the  subsequent  exposure  of 
previously  undiscovered  deposits  nor  a  subsequent 
increase  in  value  of  a  aineral  previously  exposed  can 
breathe  life  into  such  an  invalid  claia. 

JLSiiei_§£at§§  v.  Robert  B.  Lara.  67  IBLA  "48  (Sept.  9, 
1982) 


HIHInG  CI.AIBS — Continued 

DETERBIIATIOH  OF  VALIDITY — Continued 

The  discovery  of  a  valuable  aineral  deposit  is 
essential  to  a  valid  claia.   Under  the  "prudent  Ban 
test,"  in  order  to  qualify  as  a  valuable  mineral 
deposit,  the  discovered  deposits  aust  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  aeans 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  aine." 

The  "larket ability  test,"  a  refineaent  of  the 
"prudent  aan  test,"  requires  a  claiaant  to  show  that  a 
aineral  can  be  extracted,  reaoved,  and  aarketed  at  a 
profit.   The  latter  does  not  set  forth  a  distinct  stand- 
ard, but  rather  is  regarded  as  coapleaentary  to  the 
"prudent  aan  test."   Factors  such  as  the  cost  of  extrac- 
tion, reaoval,  and  aarketing  are  relevant  considerations 
to  deteraine  whether  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  tiae  and 
aeans  to  develop  a  paying  Bine. 

A  priaa  facie  case  of  no  discovery  is  established 
when  a  Governaent  aineral  exaainer  testifies  that  he 
exaained  the  claia  and  found  insufficient  evidence  of 
the  discovery  of  a  valuable  aineral  deposit. 

where  the  Governaent  contests  the  validity  of  a 
aining  claia  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  priaa  facie  case  of 
the  evidence  that  a  discovery  has  not  been  aade  and 
does  not  exist  within  the  boundaries  of  the  claim. 
The  aining  claimant  has  the  ultiaate  burden  to  overcome 
the  case  by  establishing  the  discovery  of  a  valuable 
mineral  deposit  within  the  liaits  of  the  claia  by  a 
preponderance  of  the  evidence.   The  contestee  in  a 
aineral  contest  aust  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

A  Government  aineral  exaainer  in  determining  the 
validity  of  a  mining  claia  need  only  examine  the  claia 
to  verify  whether  the  claiaants  have  aade  a  discovery. 
He  is  not  required  to  perfora  discovery  work,  to 
explore  or  sample  beyond  the  claiaants'  workings,  or  to 
rehabilitate  alleged  discovery  cuts  to  establish  the 
Governaent's  priaa  facie  case  of  no  discovery.   It  is 
incumbent  upon  a  aining  claiaant  to  keep  discovery 
points  available  for  inspection  by  a  Government  aineral 
exaainer. 

Discovery  required  by  the  aining  laws  aeans  lore 
than  a  showing  only  of  isolated  bits  of  mineral  not 
connected  with  or  leading  to  substantial  values.   To 
constitute  a  discovery  on  a  lode  claim  there  must  be 
exposed  within  the  liaits  of  the  claia  a  vein  or  lode 
of  mineral-bearing  rock  in  place,  possessing  in  and  of 
itself  a  present  value  for  mining  purposes. 
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United  States  v.  Perry  L.  Jones.  Chet  C.  Smith , 
67  IBLA  225  (Sept.  23,  1982) 


Any  exposure  of  the  rich  oil  shale  foraation  known 
as  the  Parachute  Creek  aeaber  can  be  geologically 
inferred  to  eatrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a  valuable 
aineral  deposit  on  an  oil  shale  placer  aining  claim. 
However,  exposure  of  a  surface  deposit  of  lean  oil 
shale  is  inadequate  to  demonstrate  the  existence  of 
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DETERMINATION  OF  VALIDITY — Continued 


rich  deposits  at  depth  in  the  absence  of  evidence  show- 
ing that  it  is  part  of  a  deposit  that  can  be  followed 
to  depth  within  the  lateral  liaits  of  the  claia. 

The  Department  is  not  barred  by  the  equitable  doc- 
trines of  laches  or  waiver  froa  declaring  oil  shale 
placer  mining  claims  null  and  void,  since,  until  patent 
issues,  it  has  the  power  and  duty  to  invalidate  adverse 
interests  in  public  lands  as  required  by  governing  laws. 


United  States  v 
"(Oct.  21,  1982)' 


Weber  Oil  Co.  et  al. 


68 


IBLA  37 
89  I.D. 
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Occasional  assays  of  aaterial  froa  a  lining  claia 
showing  high  values  of  gold  are  not  conclusive  evidence 
of  a  qualifying  discovery.   Other  factors  must  be  con- 
sidered, such  as  the  extent  of  the  mineral  deposits, 
the  number  of  samples  assayed  showing  only  a  trace  of 
mineral,  and  the  nature  of  the  samples  yielding  the 
high  values.   To  be  meaningful,  the  samples  must  be 
representative  of  the  mineral  deposit,  not  siaply 
selective  showings  of  the  best  mineralization. 

A  distinction  is  properly  recognized  between  a 
"valuable  mineral"  and  a  "valuable  mineral  deposit." 
To  establish  the  existence  of  a  valuable  mineral 
deposit  on  a  lode  claim  there  Bust  be  evidence  of 
continuous  mineralization  along  the  course  of  a  vein 
or  lode  and  the  mere  showing  of  disconnected  pods  of 
mineral  concentration,  even  of  high  values,  does  not 
suffice  by  itself. 


The  requirements  for  location  of  a  mining  claia  on 
the  public  domain  are  governed  by  relevant  statutes  of 
the  state  wherein  the  claia  is  located  to  the  extent 
they  do  not  conflict  with  Federal  aining  law.   Where 
recordation  of  a  certificate  of  location  within  90  days 
of  location  of  a  claia  is  a  required  element  of  a 
aining  claia  location  under  state  law  and  the  certifi- 
cate of  location  is  not  recorded  until  2  years  after 
segregation  of  the  land  froa  appropriation  under  the 
aining  law,  the  claia  is  properly  declared  null  and 
void  ab  initio  as  having  been  located  on  the  land  at  a 
time  when  it  is  not  open  to  location,  regardless  of  the 
fact  that  claimant  aay  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 

2h°"as_S t oelt i na_e t_a U ,  70  IBLA  231  (Jan.  25,  1983) 


A  discovery  of  a  valuable  mineral  deposit  does 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a  person  of  ordinary  prudence  would 
only  be  justified  in  conducting  further  exploration  of 
the  claims  before  making  a  commitment  to  develop  a 
profitable  mine.   There  must  be  physically  exposed 
within  the  limits  of  the  claia  the  vein  or  lode  bearing 
aineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  of  a  mine  and 
the  extraction  of  the  mineral. 

United  States  v.  Richard  S.  Arbo.  70  IBLA  2<4<4 
(Jan.  25,  1983) 


United  States  v 
(Oct.  29,  1982)' 


Slater  A.  Judd,  Jr.,  68  IBLA  137 


Owners  of  unpatented  mining  claims  located  within 
tracts  conveyed  to  an  Alaska  Native  Corporation  pursu- 
ant to  the  Alaska  Native  Claims  Settlement  Act  held  not 
to  be  entitled  to  a  Departmental  adjudication  of  the 
validity  of  their  claias  prior  to  conveyance. 

Edward  D.  Moore,  Van  Moore,  A.  L.  Anderson,  68  IBLA  17tt 
(Nov.  <4,~1982)~ 


Pursuant  to  the  Departmental  Manual,  601  DM  2, 
requirements  in  Secretary's  Order  No.  3C29,  as  to 
adjudication  of  Federally  created  interests,  do  not 
apply  to  unpatented  mining  claims  and  the  Bureau  of 
Land  Management  is  not  required  to  adjudicate  mining 
claims  before  conveyance.   Pursuant  to  the  ANCSA  and 
Secretary's  Order  No.  3029,  as  amended,  lands  selected 
by  a  Native  corporation  must  be  conveyed  by  the  Bureau 
of  Land  Management  notwithstanding  the  existence  of 
an  unpatented  mining  claia  within  such  lands  which  has 
not  been  adjudicated  for  validity  under  the  general 
mining  laws. 


fioion-ildi,  70  IBLA  302  (Jan.  28,  1983) 


An  Administrative  Law  Judge  in  a  mining  contest 
may  properly  preclude  testimony  at  a  hearing  on  remand 
on  issues  of  geology,  quality,  quantity,  and  continuity 
of  ore,  and  technology  of  a  proposed  benef iciation 
process  where  findings  on  such  issues  have  been  aade  by 
the  Judge  at  an  earlier  hearing  and  approved  by  the 
Board  on  appeal,  and  no  offer  of  proof  is  submitted  to 
the  Board  that  would  coapel  an  altered  finding. 

Where  the  Board  remands  a  Government  contest  for 
additional  evidence  needed  to  ascertain  whether  a 
mineral  patent  applicant  has  made  a  discovery,  the 
burden  of  establishing  a  prima  facie  case  is  properly 
assigned  to  the  Government. 

United  States  v.  Pittsburgh  Pacific  Co..  68  IBLA  3U2 
(NovT  22.    1982)  89  I.D.  586 


Absent  a  patent  application,  in  a  aining  claia 
contest  hearing  there  is  no  requirement  that  a  mining 
claimant  show  that  a  contested  claim  is  valid;  rather, 
the  claimant's  burden  is  to  preponderate  on  the  issues 
raised  by  the  evidence. 

When  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  priaa  facie  case  as  to 
that  charge;  however,  the  aining  claimant  has  the  ulti- 
mate burden  of  refuting  the  Government's  case  by  a  pre- 
ponderance of  the  evidence. 

United  States  v.  Florence  Cannon.  70  IBLA  328  (Feb.  1, 
1983) 


Sec.  22  (c)  of  the  Alaska  Native  Claias  Settlement 
Act  permits  the  conveyance  of  land  that  is  subject  to 
unpatented  mining  claims  located  prior  to  Aug.  31, 
1971,  to  a  regional  Native  corporation.   The  possessory 
interest  of  the  mining  claimant  in  the  claims  is  pro- 
tected, although  limited,  as  a  valid  existing  right  by 
sec.  22(c)  and  Hi   CFR  2650.3-2. 


Iheodore^^Almasy.,  69  IBLA  160  (Dec. 


13,  1982) 

89  I.D.  619 


An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a  prior  subsisting  location  and  does 
not  eabrace  additional  or  new  land,  withdrawal  of  land 
subject  to  existing  rights  prior  to  the  filing  of  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claias. 

Rhjnehart  Berg.  71  IBLA  131  (Bar.  9,  1983) 
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A  mining  clan  located  on  land  previously  with- 
drawn from  appropriation  under  the  aining  laws  is  null 
and  void  ab  initio. 

X  aining  claia  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLH  records  is  null  and 
void  ab  initio. 

Ji_Pat_Kauf nan,  71  IBLA  183  (Bar.  10,  1983) 


Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  prima  facie  case  that 
a  discovery  has  not  been  made.   The  mining  claimant 
then  has  the  ultimate  burden  to  establish  the  discovery 
of  a  valuable  mineral  deposit  within  the  limits  of  the 
claim  by  a  preponderance  of  the  evidence.   The  con- 
testee  in  a  mineral  contest  mast  prevail,  if  at  all, 
upon  the  strength  of  his  own  case,  rather  than  upon  any 
weakness  of  the  Government's  case. 

United  States  v.  Hary  Belen  Bosenberger,  71  IBLA  195 
(liar.  T"4,  1983) 


Where  evidence  presented  by  claimants  shows  that 
no  significant  amounts  of  gold  have  been  produced 
either  from  a  lode  claim  or  placer  claim  over  a  period 
of  13  years,  a  prima  facie  case  of  invalidity  is 
created. 

Mineral  examiners  are  not  required  to  blast  or  do 
any  extensive  discovery  work  beyond  the  workings 
exposed  by  the  claimants.   Where  the  examiner  inspects 
these  workings  and  takes  samples  at  the  points  which 
appeared  to  have  the  most  mineralization  and,  as  near 
as  possible,  to  be  at  a  previously  designated  discovery 
point,  and  presents  corroborated  testimony  and  evidence 
showing  the  absence  of  any  significant  amount  of  gold 
in  those  samples,  the  Government  has  established  a 
prima  facie  case  of  invalidity. 

Where  lode  mining  claimants  fail  to  keep  their 
alleged  discovery  point  in  a  winze  free  of  water,  they 
assume  the  risk  that  the  Government  mineral  examiner 
will  not  be  able  to  verify  the  alleged  discovery.   In 
these  circumstances,  claimants  may  not  object  to  any 
lack  of  representativeness  of  the  samples. 

where  placer  mining  claimants  refuse  to  direct 
Government  mineral  examiners  to  representative  placer 
material  removed  from  their  claim,  and  assert  that 
their  alleged  discovery  point  is  at  the  bottom  of  a 
deep  hole  in  an  active  river  beneath  many  large 
boulders,  they  admit  that  they  have  made  no  discovery 
on  the  claim.   In  these  circumstances,  the  examiner  is 
justified  in  taking  no  sample,  since  none  could  be 
representative,  and  his  testimony  about  the  claimants' 
admission  is  enough  to  establish  a  prima  facie  case  of 
invalidity. 

Evidence  that  a  claim  presents  an  interesting 
prospect  with  some  potential  for  the  eventual  recovery 
of  gold  is  insufficient  to  establish  that  the  claim  is 
not  invalid. 

The  Department  of  the  Interior,  which  retains  the 
authority  to  enter  freely  and  inspect  mining  claims, 
has  redelegated  this  authority  to  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  to  enter 
such  claims  at  any  time;  no  permission  need  be  sought 
from  the  claimants. 

"Sited  States^^Llle  0^.  Cook_et  ali#  71  IBLA  268 
(Bar.  22,  1983) 


H.MIJ!S_£LA1J!S — Continued 

DETERMINATION  OF  VALIDITY — Continued 

Where  a  Government  mineral  examiner  examines  a 
mining  claim  and  takes  samples  there,  and,  after  con- 
sidering the  amount  and  value  of  mineralization  and  the 
costs  of  conducting  a  mining  operation,  testifies  to 
the  effect  that,  in  his  opinion,  a  prudent  person  would 
not  be  justified  in  expending  his  labor  and  means  with 
a  reasonable  prospect  of  success  in  developing  a  valu- 
able mine  on  the  claim  the  Government  has  established  a 
prima  facie  case  of  no  discovery. 

Where  the  record  of  a  mining  claim  contest  con- 
tains evidence  suggesting,  but  not  adequately  proving, 
that  the  claimant  has  made  a  valuable  discovery,  and 
where,  on  appeal,  the  claimant  submits  an  affidavit 
alleging  facts  that,  if  proven,  would  strongly  support 
a  finding  that  a  discovery  has  been  made,  it  is  appro- 
priate to  reopen  the  record  to  give  the  claimant  the 
opportunity  to  establish  these  facts. 

Dnited  States  v.  Joseph  Laczkowski  6  Jula_Gi_Jones 
(Hontney)  .  71  IBLA  36U  (Bar.  26~,    19837 


When  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  as  to 
that  charge.   A  prima  facie  case  has  been  made  when  a 
Government  mineral  examiner  testifies  that  he  has 
examined  the  exposed  workings  on  a  claim  and  has  found 
the  evidence  of  mineralization  insufficient  to  support 
a  finding  of  discovery  of  a  valuable  mineral  deposit. 
The  mining  claimant  has  the  ultimate  burden  of  refuting 
the  Government's  case  by  a  preponderance  of  evidence. 

A  discovery  exists  where  minerals  have  been  found 
in  sufficient  quantity  and  of  sufficient  quality  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success  in  developing  a  valuable 
mine. 

Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  of  the  claim  must  be  determined  as 
of  the  date  of  the  withdrawal  through  the  date  of  the 
hearing.   If  there  was  no  discovery  as  of  the  date  of 
the  withdrawal,  the  land  would  not  be  excepted  from  the 
effect  of  the  withdrawal  and  the  claim  could  not  become 
valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a  later  date. 

Evidence  presented  by  the  claimant  which  shows 
that  a  discovery  had  not  been  made  may  support  a 
determination  of  invalidity  because  when  a  claimant 
introduces  evidence  the  determination  must  be  made  on 
the  basis  of  the  whole  record,  not  just  a  part  of  it. 

United  States  v.  T.  J.  Jones,  .Robert  E^.  Jones,  72  IBLA 
52  (AprT  II,  1983) 


When  the  United  States  contests  a  mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a  prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a  prima  facie 
case  of  the  invalidity  of  a  mining  claim  when  a  quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values 
insufficient  to  support  the  discovery  of  a  valuable 
deposit. 

United  States  v.  William  Lavon  Chappell  et  al,, 
72  IBLA~88  <Apr._l37  1983) 
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DETEBMINATION  OF  VALIDITY — Continued 


The  validity  of  mining  claims  located  for  deposits 
of  tar  sand  must  be  established  under  the  general  prin- 
ciples of  the  nining  lavs,  including  those  related  to 
abandonment  and  performance  of  annual  assessment  work. 
Congress  provided  no  special  recognition  of  tar  sand 
as  a  valuable  mineral  deposit.   If  tar  sand  mining 
claims  are  found  to  be  placer  locations  for  lode 
deposits,  the  owner  may  apply  for  conversion  to  a 
combined  hydrocarbon  lease  under  30  O.S.C.  4  226  (k) 
if  the  claims  are  otherwise  valid. 

Orem  Development  Co.  v.  Leo  Calder (On  Reconsidera- 
tion) ,  A-2660U  (Apr.  25,  1983)  90  ITd.  223 


mineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  of  a  mine  and 
the  extraction  of  the  mineral. 

The  prudent  man  test  cannot  be  satisfied  by  a 
claimant's  assertion  that  he  is  willing  to  accept  a 
meager  income  from  the  claim.   Determination  of  the 
validity  of  a  mining  claim  can  rest  only  on  objective 
criteria,  not  subjective  considerations. 


United  States  i»_Lee_ 
128  "(May  23,~1983) 


Bice,  Goldie  E.  Bice.  7  3  IBLA 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  claim.   Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a  valuable  mineral 
deposit,  the  discovered  deposits  must  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

where  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  prima  facie  case  on 
the  evidence  that  a  discovery  has  not  been  made  and 
does  not  exist  within  the  boundaries  of  the  claim.   The 
mining  claimant  has  the  ultimate  burden  to  overcome  the 
case  by  establishing  the  discovery  of  a  valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  of  the  evidence.   The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

Uniled^tate^v^  Connor  et_ali,  72  IBLA  254  (Apr.  27, 
1983) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17(d)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 

AIlan-MiSSE.  ?2  IBLA  387  (Bay  5,  1983) 


It  is  not  the  function  of  the  Board  of  Land 
Appeals  to  make  an  inquiry  into  the  motivation  of  any 
Government  agency  which  has  initiated  a  contest  against 
mining  claims.   The  fact  that  such  contest  challenges 
the  validity  of  certain  mining  claims,  and  not  of 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.   The  Board  of  Land  Appeals 
cannot  abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  properly  are  declared  null  and  void  upon 
a  showing  of  lack  of  discovery  of  a  valuable  mineral 
deposit  upon  the  claims. 

A  previous  determination  by  the  Department  of  the 
Interior  in  a  proceeding  different  from  a  mining  claim 
contest  that  land  was  mineral  in  character  is  not  evi- 
dence of  a  discovery  of  a  valuable  mineral  deposit  in  a 
mining  contest. 

A  discovery  of  a  valuable  mineral  deposit  does 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a  person  of  ordinary  prudence  would 
only  be  justified  in  conducting  further  exploration  of 
the  claims  before  making  a  commitment  to  develop  a 
profitable  mine.   There  must  be  physically  exposed 
within  the  limits  of  the  claim  the  vein  or  lode  bearing 


A  mining  claim  located  on  land  segregated  from  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a  small  tract  classification  order  is 
null  and  void  ab  initio. 

Ernest  L.  Brewinqton.  73  IBLA  167  (Hay  2H ,    1983) 


In  order  to  become  entitled  to  a  mining  claim,  a 
claimant  must  establish  the  presence  of  a  valuable 
mineral  deposit.   30  O.S.C.  «  22  (1976).   A  valuable 
mineral  deposit  exists  where  the  mineral  found  is  of 
such  quality  and  quantity  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine.   Castle  v. 
Homble.  19  L.D.  U55  (189a).   This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Court  in 
Chrisnan  v.  Miller,  197  U.S.  313  (1905).   It  has  been 
refined  to  require  a  showing  of  marketability,  i_.eif 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a  profit.   United. States  v.  Coleman, 
390  U.S.  599  (1968) .   Where  a  claim  Is~located  on  land 
subsequently  withdrawn  from  appropriation  under  the 
mining  laws,  the  claim  must  be  supported  by  a  discovery 
at  the  time  of  withdrawal,  as  well  as  the  date  of  the 
hearing  into  its  validity.   Cameron  v.  United_States, 
252  U.S.  U50  (1920)  . 

When  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   If  a  prima  facie  case  is  presented,  the  mining 
claimant  then  has  the  burden  of  overcoming  this  showing 
by  a  preponderance  of  the  evidence. 

United  States  v.  Eva_M._Pool_et_ali,  7K  IBLA  37 
(June  277  19817" 


The  accomplishment  of  the  minimum  of  the  S500 
worth  of  improvements  on  a  mining  claim,  as  required  by 
30  O.S.C.  «  29  (1976),  neither  terminates  nor  substan- 
tially satisfies  the  requirement  of  30  O.S.C.  $  28 
(1976)  that  $100  worth  of  labor  be  performed  on  the 
claim  each  year  until  patent  issues.   Nor  is  there  sub- 
stantial compliance  with  sec.  28  where  for  considerably 
more  than  half  of  the  total  number  of  years  in  which 
the  performance  of  annual  labor  was  required,  none  was 
done. 

A  discovery  of  oil  shale  can  be  rased  upon  a  sur- 
face exposure  or  outcrop  of  even  "lean"  kerogen  content 
provided  that,  based  upon  geologic  inference,  such 
exposure  reasonably  may  be  followed  within  the  limits 
of  the  claim  to  rich  deposits  at  depth.   Unless  part  of 
the  Parachute  Creek  member  of  the  Green  Biver  Formation, 
however,  rock  which  will  not  yield  3  gallons  of  oil  per 
ton  cannot  be  regarded  as  "oil  shale,"  as  distinguished 
from  other  common  forms  of  oil-bearing  rock,  and  sur- 
face exposures  of  such  material  will  not  constitute  a 
discovery  of  oil  shale. 

United  States  v.  Energy  Resources , Technology  Land.  Inc., 
et  al.,  7U  IBLA  117  (June~3o7~1983) 
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Where  protests  to  a  aineral  patent  application  are 
denied  and  an  appeal  is  taken,  protestants  have  the 
burden  of  af f iraatively  establishing  that  patent  should 
not  issue  and  that  BLfl's  decision  was  in  error. 

The  quantum  of  evidence  necessary  to  prove  a  dis- 
covery does  not  change  because  the  land  on  which  the 
claia  is  located  aay  have  other  values.   Bad  faith  in 
locating  a  claia,  however,  where  proved,  requires 
invalidation  of  a  claia  even  where  it  is  supported  by  a 
discovery. 


In  re  Pacific  Coast  Bolybdenui 
1983) 


£Qj 


75  IBLA  16  (Aug.  5, 
90  I.D.  352 


BiaiBG  CLAIBS — Continued 

DETEBBIBATIOH  OF  VALIDITY — Continued 

distinct  and  special  value  reflected  in  a  higher  aarket 
price  or  reduced  cost  of  production. 

Where  the  evidence  in  a  private  contest  of  that 
part  of  a  placer  nining  claia  eabraced  in  land  patented 
under  the  Stock-Baising  Hoaestead  Act  establishes  that 
the  10-acre  subdivisions  therein  are  nonaineral  in 
character,  the  claia  is  properly  declared  null  and  void 
as  to  such  land. 

Joanne  B.  Bassirio  v.  Western  Hills  Bininq  Ass' n 
et  al.,  78  IELA  155~(Dec.  29,  1983) 
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A  mining  claiaant  has  not  preponderated  on  the 
question  of  discovery  of  a  valuable  aineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  of  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investaent  of  capital  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  aine. 


When  the  Governaent  contests  the  validity  of  a 
aining  claia  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  priaa  facie  case.   Once  a  priaa 
facie  case  is  presented,  the  claiaant  must  present  evi- 
dence which  is  sufficient  to  overcoae  the  Government's 
showing  on  those  issues  raised. 
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United  .States.v,.  James  A.  Walper.  77  IBLA  90 
1983)"" 


(lov.  14, 


United  States  v.  Eva  B.  Pool  et_al^,  78  IBLA  215 
(Jan.  6,  1984) 


When  land  is  withdrawn  froa  location  under  the 
aining  law  subsequent  to  the  location  of  a  aining 
claia,  the  claia  aust  be  supported  by  discovery  at  the 
date  of  withdrawal. 

United  States  v.  Jack  B.  6  Buth  V.  Hiece.  77  IBLA  205 
7hov.  22,  1983) 


A  placer  aining  claia  located  for  gold  on  land 
previously  withdrawn  froa  appropriation  under  the 
aining  laws  relating  to  aetallif erous  minerals  by 
Public  Land  Order  Bo.  4522,  dated  Sept.  13,  1968,  ij 
null  and  void  ab  initio. 

£Mi l£S_ Hi_ £h i  11  i£§ ,  78  IBLA  320  (Jan.  2D,  1984) 
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Aluaina  Development  Corp.  of  Utah.  77  IBLA  366  (Dec.  7, 
1983) 


Deposits  of  coaaon  varieties  of  stone  were  with- 
drawn froa  location  by  sec.  3  of  the  Act  of  July  23, 
1955,  30  U.S.C.  «  611  (1976).   The  locator  of  a  clail 
for  stone  after  that  date  aust  establish  that  the 
aineral  deposit  has  a  unique  property  giving  it  a 


A  aining  claia  located  on  land  segregated  and 
closed  to  aineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLB  records  is  null  and 
void  ab  initio. 

Laaar  6  Christine  Burnett.  78  IBLA  349  (Jan.  25,  1984) 

Laaar  Burnett  et  uxt.  84  IBLA  166  (Dec.  19,  1984) 


In  a  aining  contest  initiated  by  the  United 
States,  there  is  no  requireaent  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.   Where  the  Administrative  Law 
Judge  incorrectly  states  a  contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affined. 

In  a  aining  contest  initiated  by  the  United  States 
where  the  Governaent  aineral  exaainers  testify  they 
have  examined  the  aineral  claias  at  issue  and  found 
no  evidence  of  aineralization  to  support  a  discovery, 
a  priaa  facie  case  for  the  Governaent  is  established. 
This  showing  is  not  overcoae  by  evidence  of  ore  saaple 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  froa  which,  of  10  claias 
at  issue,  the  saaples  were  taken. 


Cactus  Bines  Ltd..  79  IBLA  20  (Feb.  3,  1984) 
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DETERMINATION  OF  VALIDITY — Continued 


The  validity  of  a  mining  claia  on  the  issue  of 
discovery  of  a  valuable  mineral  deposit  is  not  legally 
cognizable  in  a  bond  protest  proceeding  initiated  by 
the  surface  owner  under  a  Stock-Raising  Hoaestead  Act 
patent.   Such  a  validity  deterain.it  ion  requires  initia- 
tion of  a  contest  with  notice  to  the  claiaant  and  an 
opportunity  for  a  hearing. 

Robert_H.  flichael_et_uri,  79  IBLA  255  (Mar.  5,  19BU) 


The  requirenent  that  a  aining  claimant  show  that 
the  aineral  discovered  on  the  claia  is  presently  aar- 
ketable  at  a  profit  siaply  aeans  that,  as  a  present 
fact,  taking  into  consideration  historic  price  and  cost 
factors  as  well  as  the  likelihood  of  their  continuance 
or  change,  there  is  a  reasonable  likelihood  of  success 
that  a  paying  aine  can  be  developed. 

Where  the  Governnent  has  acquired  a  lease  of 
lands  embraced  in  a  lining  claia,  and  the  evidence 
establishes  that,  during  the  tera  of  this  lease,  access 
to  lower  workings  has  becoae  impossible,  it  is  the 
responsibility  of  the  Government  to  restore  access  to 
the  conditions  existing  prior  to  lease  in  order  to 
perait  saapling  of  a  aineral  deposit  when  the  claia- 
ant alleges  that  values  existed  at  depths  which  are 
no  longer  accessible.   Where  the  Government  fails  to 
do  so,  the  claimant's  assertions  of  values  at  depth 
aust  be  presuaed  to  be  true. 


United  States  y.  Janet  B.  Copple  et  al. 
(May  30,  l98U)~~ 


81  IBLA  109 


Where  a  aineral  claiaant  has  located  a  group 
of  claims,  he  aust  show  a  discovery  on  each  claia. 
Geologic  inference  alone  may  not  be  used  to  show  the 
existence  of  a  mineral  deposit;  there  aust  be  an 
exposure  of  minerals  of  value. 


Onited  States  v.  .Carl  Dresselhaus  et  al. 
(June  87  1984) 


81  IBLA  252 


Where  the  United  States  contests  a  aining  claia 
for  lack  of  discovery  of  a  valuable  deposit,  it  has  the 
burden  of  going  forward  to  establish  a  prima  facie  case 
as  to  that  charge;  the  mining  claimant  has  the  ultiaate 
burden  of  overcoaing,  by  a  preponderance  of  the  evi- 
dence, the  Governaent's  case.   A  priaa  facie  case  is 
established  by  the  testimony  of  an  expert  witness  who 
has  examined  the  mineral  deposits  on  the  claia  and  the 
costs  of  mining  those  deposits,  and  concludes  that  the 
mineral  deposits  cannot  be  mined,  removed,  and  aarketed 
at  a  profit. 

UnitSd.State^Vi^lbert _0i_HusBa n_et_ali ,  81  IBLA  271 
(June  8,  1984)" 


In  a  aining  claia  contest,  the  Governaent 
establishes  a  prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claia- 
ant where  the  Governaent  mineral  exaainer  testifies 
that  he  has  exaained  the  claia  and  can  find  no  evidence 
of  aineralization  or  where  he  cannot  examine  the  claia 
because  it  is  covered  with  snow  and  ice. 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a  valuable  mineral  deposit  on 
a  mining  claim  when  they  are  not  supported  by  suffi- 
cient evidence  to  show  how  and  where  the  saaples  were 
taken. 


values  above  the  cutoff  identified  by  the  Government 
aineral  examiner  for  a  successful  placer  mining  opera- 
tion. 

In  a  aining  claia  contest,  where  a  mineral 
claiaant  presents  aore  persuasive  evidence  than  the 
Governaent  with  respect  to  the  location  of  a  mining 
claia  on  the  ground  by  testimony  with  respect  to  the 
location  of  certain  monuments  placed  on  the  ground  by 
the  locators  of  the  claia  such  that  the  claia  encom- 
passes significant  aineralization,  he  overcomes  the 
Government's  priaa  facie  case  of  invalidity  based  on 
the  absence  of  mineralization. 

United  States  v,  Albert  F.  Parker  et  al..  82  IBLA  311 
(Sept.  12,  1984)  91  I.D.  271 


For  a  mining  claia  to  be  valid  there  aust  be  a 
discovery  of  a  valuable  aineral  deposit  within  the 
liaits  of  the  claia.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  aeans,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  aine. 

Where  the  Governaent  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery,  it  is  required  to  produce 
sufficient  evidence  to  establish  a  priaa  facie  case 
against  the  validity  of  the  claia,  and  the  burden  of 
proof  then  shifts  to  the  contestees  to  overcoae  this 
showing  by  a  preponderance  of  the  evidence.   A  priaa 
facie  case  has  been  aade  when  a  Governaent  mineral 
exaainer  testifies  that  he  has  exaained  the  claia  and 
found  the  evidence  of  aineralization  insufficient  to 
support  a  finding  of  discovery. 


United  States  v.  Oscar  E. 
170  (Oct.  15,  1984)"" 


S  Gary  K.  Anderson,  83  IBLA 


There  is  a  clear  distinction  between  "exploration" 
and  "developaent"  as  these  teras  relate  to  discovery 
under  the  aining  laws.   Prior  to  the  "discovery"  of  a 
valuable  aineral  deposit,  aining  activities  such  as 
aapping  a  deposit  and  drilling  further  to  determine  the 
extent  and  grade  of  the  aineralization,  constitute 
exploration  work. 


United  States  v.  Marvin  C. 
(Nov. ~ 30,  19847 


DISCOVERY 


Ramsey  et  al.,  84  IBLA  66 


Generally 
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United  States  v.  Richard 
(Jan.  17,  1980) 


Cleaans  et  al..  45  IBLA  64 


In  a  placer  mining  claia  contest,  a  claiaant  over- 
coaes  the  Government's  priaa  facie  case  of  invalidity 
based  on  the  absence  of  significant  visible  gold  in  pan 
saaples  where  he  subaits  evidence  of  saaples  with  gold 
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J!IIISG._CLAIHS — Con  tinned 

DISCOVER* — Continued 

Generally — Continued 

A  discovery  of  valuable  ninerals  under  Federal 
lining  laws  exists  only  where  the  ainerals  found  are 
of  such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  aeans  with  a  reasonable  prospect  of  success  in  de- 
veloping a  valuable  nine.   Discovery  requires  a  showing 
that  the  mineral  can  be  presently  extracted,  reaoved, 
and  aarketed  at  a  profit. 

When  land  is  withdrawn  froa  location  under  the 
oining  laws  subsequent  to  the  location  of  a  aining 
claia,  the  claia  Bust  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

If  a  aining  claiaant  locates  a  group  of  clams,  he 
Bust  establish  discovery  for  each  claia  that  he  seeks 
to  validate. 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  aineral  of 
such  quantity  and  quality  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   The 
charge  that  the  lands  eabraced  by  a  aining  claia  are 
not  aineral  in  character  can  raise  two  discrete  issues. 
First,  it  can  challenge  the  validity  of  the  entire 
claia.   Alternatively,  it  can  be  applied  to  placer 
claias  which  are  supported  by  a  discovery,  with  the 
effect  that  the  claimant  Bust  show  that  each  10  acres 
of  the  claia  are  mineral  in  character. 

SJnited_S tates_vi_Clare_Wi Ilia ason_and_Lap.ine_Pua ice 
Co77  "5  IBLA~26U~(Feb.  M,  1980)  "  87  1. 57  3« 


Where,  in  the  hearing  of  a  aining  claia  contest  in 
which  the  presence  of  a  mineral  deposit  within  the  lia- 
its  of  a  claia  is  at  issue  and  the  clain  is  accessible, 
it  is  established  that  the  Government  aineral  exaainer 
aade  no  professional  examination  of  certain  of  the  con- 
tested claias,  the  testimony  of  the  Government  mineral 
exaainer,  without  more,  is  insufficient  to  establish  a 
priaa  facie  case  of  invalidity. 

Uncontradicted  evidence  of  nonproduction  of  a  min- 
ing claim,  which  has  continued  over  a  period  of  years, 
is  sufficient,  without  aore,  to  establish  a  priaa  facie 
case  of  invalidity  of  the  mining  claim. 

Suit ed_S ta t es_vi_Ger al d_Hess ,  U6  IBLA  1  (Feb.  13,  1980) 


A  discovery  of  valuable  mineral  exists  where  the 
claim  contains  mineralization  of  sufficient  quality  and 
quantity  to  justify  further  expenditure  of  labor  and 
means,  with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  mine. 

When  the  Government  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a  prima  facie  case;  the  burden  then 
shifts  to  the  mining  claiaant  to  prove  by  a  preponder- 
ance of  the  evidence  that  discovery  eiists. 

Minute  aaounts  of  mineralization  may  justify  fur- 
ther exploration  without  establishing  discovery. 

Discovery  of  gold  sufficient  to  validate  a  mining 
claim  must  be  aade  on  the  claia  itself,  despite  gold 
discovery  on  land  nearby  which  Bight  induce  a  reason- 
able prospector  to  continue  searching  for  a  valuable 
mineral  deposit  on  the  claia. 

United  States  v.  Ludwiq  G.  Rosenkranz,  «6  IBLA  109 
(Feb.~29,  I960) 


BI1IING  CLAIMS — Continued 

DISCOVERY — Continued 

Generally — Continued 

A  discovery  of  a  valuable  aineral  deposit  has  been 
aade  where  locatable  ainerals  have  been  found  within 
the  liaits  of  a  claia  and  the  evidence  is  such  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  aeans  in  a  reason- 
able prospect  of  success  in  developing  a  valuable  mine. 

When  the  Governaent  contests  a  aining  claia  on  a 
charge  of  no  discovery,  it  has  by  practice  assuaed  the 
burden  of  going  forward  with  sufficient  evidence  to  es- 
tablish a  priaa  facie  case;  when  it  has  done  so,  the 
burden  shifts  to  the  claiaant  to  show  by  a  preponder- 
ance of  the  evidence  that  a  discovery  has  been  aade  and 
still  exists  within  the  liaits  of  the  claia. 

The  sale  of  decorative  building  stone  froa  the 
surface  of  a  lode  aining  claia  cannot  support  a  claim- 
ant's contention  that  a  valuable  aineral  discovery  has 
been  made  on  such  lode  claia,  decorative  stone  being 
locatable  only  under  the  provisions  of  the  placer  min- 
ing laws,  30  U.S.C.  t  161  (1976),  and  only  where  such 
stone  is  shown  to  be  an  "uncommon  variety"  within  the 
aeaning  of  30  O.S.C.  «  611  (1976).   A  lode  lining  claia 
will  not  support  a  finding  that  decorating  stone  has 
been  discovered,  since  that  deposit  was  locatable  only 
under  the  placer  aining  laws. 

The  purpose  of  30  U.S.C.  t  38  (1976)  whereby  a 
person  or  association  aay  establish  a  right  to  patent 
lands  which  said  person  or  association  has  held  and 
worked  for  a  period  equal  to  the  statute  of  limitations 
is  to  obviate  proving  foraal  compliance  with  require- 
ments for  locating  a  claia,  but  it  does  not  dispense 
with  proof  of  discovery. 

United  States  v.  Joseph  R.  and  Aletha  Henri,  U6  IELA 
221~(Bar.  277  1980) 


Where  a  Government  mineral  exaainer  testifies  that 
he  has  examined  a  claia  and  found  the  mineral  value  in- 
sufficient to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established.  Govern- 
ment aineral  examiners  are  not  required  to  perfora  dis- 
covery work  for  claimants  nor  to  explore  beyond  a 
claimant's  workings. 

When  the  Governaent  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assuaed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  priaa  facie  case; 
the  burden  then  shifts  to  the  claiaant  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
aade. 

It  is  a  cardinal  principle  of  aining  law  that  min- 
eralization that  only  warrants  further  prospecting  or 
exploration  in  an  effort  to  ascertain  whether  suffi- 
cient mineral  might  be  found  to  justify  mining  develop- 
ment does  not  constitute  a  valuable  mineral  deposit. 

Discovery  of  a  valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence  is 
of  such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  bis 
labor  and  aeans,  with  a  reasonable  prospect  of  success, 
in  developing  a  valuable  aine.   Discovery  of  gold  and 
other  minerals  sufficient  to  support  a  mining  claim 
must  be  made  on  the  claia  itself,  notwithstanding  dis- 
covery of  gold  on  nearby  land  which  sight  persuade  a 
reasonable  prospector  to  continue  his  search  for  a  val- 
uable mineral  deposit  on  the  claia. 


United  States  v.  Jaaes  g.  Sette,  «6  IBLA  335  (Apr. 
1980) 
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BIHIS    CLAIHS — Continued 


HI1IIIIG    CLAIMS — Continued 


DISCOVER! — Continued 


DISCOVERY — Continued 


Generally. — Continued 

Hineralization  that  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain 
whether  sufficient  mineralization  light  be  found  to 
justify  lining  or  development  does  not  constitute  a 
valuable  mineral  deposit.   A  valuable  mineral  deposit 
has  not  been  found  simply  because  the  facts  Bight  war- 
rant further  search  for  such  a  deposit. 

When  the  Government  contests  Dining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  prima 
facie  case.   when  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a  preponderance  of  the  evi- 
dence, that  a  discovery  of  a  valuable  mineral  deposit 
has  been  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 


Genejrallv, — Continued 

where,  in  a  hearing  undertaken  pursuant  to  a  con- 
test complaint  alleging  the  invalidity  of  various  min- 
ing claims,  the  contestee  affirmatively  states  that 
there  is  no  discovery  on  certain  of  the  claims,  the 
contestee  will  not  be  heard  on  appeal  to  assert  that 
there  was  a  discovery  on  those  claims. 

where  a  claim's  validity  is  dependent  upon  the 
extent  of  a  mineralized  deposit,  and  where  no  evidence 
has  been  submitted  relating  to  the  geologic  factors 
upon  which  expert  opinion  evidence  was  premised,  it  is 
proper  to  dismiss  the  Government's  contest,  without 
prejudice. 

United. States  v.  George  C.  Hooker  et  al..  U8  IBLA  22 
(Hay  27,  19807 


United  States  v.  Roy  Peterson  S  Charles  B.  Sweet, 
47  IBLA  92  (Apr.  23,  1980)" 


where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value  in- 
sufficient to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
made.   Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore  be- 
yond a  claimant's  workings. 

To  constitute  a  discovery  on  a  lode  mining  claim 
there  must  be  physically  exposed  within  the  limits  of 
the  claim  a  lode  or  vein  bearing  mineral  of  such  qual- 
ity and  in  such  quantity  as  to  warrant  a  man  of  ordi- 
nary prudence  in  the  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success,  in  at- 
tempting to  develop  a  valuable  mine;  it  is  not  enough 
to  show  that  the  exposed  mineralization  is  sufficient 
to  warrant  holding  a  claim  with  a  reasonable  hope  that 
at  some  time  in  the  future  the  land  embraced  therein 
may  become  valuable  for  mining. 


In  order  to  establish  the  existence  of  a  discovery 
on  a  lode  mining  claim,  there  must  be  found  within  the 
limits  of  the  claim  a  vein  or  lode  of  rock  in  place, 
bearing  mineral  of  such  quality  and  quantity  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a  rea- 
sonable prospect  of  success,  in  developing  a  valuable 
mine. 

Evidence  in  a  mining  claim  contest  showing  only 
that  further  exploration  might  be  warranted  is  insuffi- 
cient to  establish  the  discovery  of  a  valuable  mineral 
deposit. 

Exhaustion  of  an  ore  deposit  or  a  change  in  eco- 
nomic conditions  which  makes  mining  unprofitable  may 
cause  the  loss  of  a  previous  discovery  on  a  mining 
claim. 

when  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subject  to  valid  existing  rights,  as  was 
the  Death  Valley  National  Monument  on  Sept.  28,  1976, 
the  validity  of  a  mining  claim  located  prior  to  the 
withdrawal  must  be  established  as  of  the  date  of  the 
withdrawal  as  well  as  of  the  date  of  the  hearing. 

United  States  v.  Dbehebe  Lead  Mines  Co..  4  9  IELA  1 
(July  15,  1980) 
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When  the  Government  contests  a  mining  claim  on 
a  charge  of  no  discovery,  it  assumes  the  burden  of 
going  forward  with  sufficient  evidence  to  establish  a 
prima  facie  case;  the  burden  then  shifts  to  the  claim- 
ant to  overcome  that  showing  by  a  preponderance  of  the 
evidence. 


United  States  v 
(July  22,  I960)' 


Joseph  J.  Seqna  et  al..  49  IBLA  73 


!lJLited_States_v._Robert_Chambers,  47  IBLA  102  (Apr. 
1980)" 


23, 


Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap,  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  23,  1955. 

u2ited_St^es_vi_Wi_Gi_Nickolx_Eva_Rose_Nickol,  47  IBLA 
183  (Bay  7,  1980) 


A  discovery  of  a  valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence 
is  of  such  a  character  that  a  prudent  person  would  be 
justified  in  the  further  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  mine. 


United  States  v.  Charles  H. Ledford  et  al. 

353  (Aug.  29,  1980) 


49  IBLA 


0lli.£ed_States  va  Ernest  L.  and  Evelyn  B.  Brunskill. 
51  ilLA  199~(Cec7  5,~198o7 

UMied_States_yi_Paul_Watkins,  51  IBLA  255  (Dec.  15, 
1980) 
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nnited  States  v.. Albert  Hartinez  et  al. 
(Aug.  29,  1980) 


«9  IBLA  360 

87  I.D.  386 


Mineralization  which  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  aineralization  sight  be  found  to  justify  fin- 
ing or  developaent  does  not  constitute  a  valuable  ain- 
eral  deposit.   Where  it  is  shown  that  a  contestee  does 
not  have  a  discovery  at  the  tiae  of  the  hearing,  it  is 
not  necessary  for  contestant  to  establish  invalidity  by 
showing  a  lack  of  discovery  at  the  date  of  an  earlier 
withdrawal  froa  mineral  location. 


United  States  y.  Lee  Western.  Inc.. 
95  (Sept.  17,  1980)" 


-fia£i!l_fiiack ,  50  IBLA 


BI5I5G_£IAIBS — Continued 

DISCOVERY — Continued 

Generally. —  Continued 

facie  case.   When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a  preponderance  of  the  evi- 
dence, that  a  discovery  of  a  valuable  mineral  deposit 
has  been  Bade  and  still  exists  within  the  liaits  of 
each  claia  under  contest. 

The  prudent  man  test  is  an  objective  not  a  subjec- 
tive standard.   The  value  that  an  ordinary  person  would 
expect  to  receive  for  his  labor  Bust  be  taken  into  ac- 
count, while  the  willingness  of  a  claiaant  to  subsist 
on  unusually  low  reauneration  aust  be  disregarded. 

Hineralization  that  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  aineralization  Bay  be  found  to  justify 
aining  or  development  does  not  constitute  a  valuable 
aineral  deposit.   A  valuable  mineral  deposit  has  not 
been  found  simply  because  the  facts  Bight  warrant  fur- 
ther search  for  such  a  deposit. 

In  evaluating  a  aineral  deposit  geologic  inference 
aay  be  used  where  the  deposit  has  been  adequately  phys- 
ically exposed.  However,  it  cannot  be  used  as  a  sub- 
stitute for  evidence  sufficiently  showing  the  existence 
of  an  ore  body  or  bodies  necessary  to  warrant  a  prudent 
aan  to  develop  a  valuable  mine. 

United  States  v.  Leon  R.  Whitney. Cesar  T.  Hernandez, 

51  IBLA  73  ~(Cct.  31,  1980) 


In  determining  whether  a  claimant  has  Bade  a 
discovery,  the  present  costs  of  mining,  removing,  and 
marketing  the  minerals  involved  are  properly  considered. 

0fiiied_States_v..  Cornelius_E._Bannix,  50  IBLA  110 
(Sept^  2«,  l980)~" 


Discovery  of  a  valuable  mineral  deposit  has  been 
aade  where  minerals  have  been  found  and  the  evidence 
is  of  such  a  character  that  a  person  of  ordinary  pru- 
dence would  be  justified  in  the  further  expenditure  of 
his  labor  and  means,  with  a  reasonable  prospect  of  suc- 
cess, in  developing  a  valuable  mine.   Discovery  of  gold 
and  other  minerals  sufficient  to  support  a  mining  claim 
Bust  be  made  on  the  claia  itself,  notwithstanding  dis- 
covery of  gold  on  nearby  land  which  might  persuade  a 
reasonable  prospector  to  continue  his  search  for  a  val- 
uable mineral  deposit  on  the  claim. 

When  the  Government  contests  a  mining  claia  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

United  States  v.  R.  H.  HacLauqhlin.  Christine 
53cLaug.hlin7~5  0  IBLA~176  (Sept.  30,  1980) 


Discovery  has  been  achieved  when  one  finds  a  ain- 
eral deposit  of  such  quantity  and  quality  that  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  aeans  with  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 

When  the  Government  contests  mining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a  prima 


To  demonstrate  a  sufficient  discovery  of  oil  shale 
under  Freeman  v.  Summers.  52  L.D.  201  (1927),  a  mining 
claimant  must  show  that  mineral  was  disclosed  on  or 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.   An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  not  a 
sufficient  discovery. 

United  States  v.  Cameron  Catlin  Bohae  et  al..  United 
States  y.  Exxon  Corpt  et  al..  United  States  v.  Aidabelle 
Brown~ef~al7~lSu££.J.,  51  IBLA  97~(Nov.  5,  1980) 

87  I.D.  535 


The  discovery  of  a  "valuable  mineral  deposit"  has 
been  made  where  minerals  have  been  found  and  the  evi- 
dence is  of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine. 

Evidence  which  will  not  justify  development  of  a 
claia  but  aay  justify  further  exploration  is  not  suf- 
ficient to  establish  that  a  discovery  of  a  valuable 
mineral  deposit  has  been  aade. 
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Mniied_States_v,._W; 
(Dec.  18,  1980) 


S.  Wood  et  al. 


51  IBLA  301 

87  I.E.  626 


NIi!IN§_£ifAI(1S--Continued 

DISCOVERY — Continued 

Genera 11_-- Continued 

Where  qualified  mineral  exaiiners  testify  that 
they  examined  and  took  sanples  from  areas  exposed  by  a 
mining  claimant  while  working  his  claims,  and  where 
this  examination  and  the  assay  of  those  samples  reveal 
that  mineralization  in  those  areas  was  so  slight  as  to 
be  worth  only  a  fraction  of  the  costs  of  extracting  it 
and  was  therefore  insufficient  to  warrant  exploitation, 
a  prima  facie  case  of  invalidity  of  the  claim  is  estab- 
lished.  Where  the  claimant  testifies  that  his  claims 
were  only  a  good  prospect  which  would  justify  intensive 
exploration,  this  prima  facie  showing  is  not  rebutted, 
and  the  claims  are  properly  declared  invalid. 


JSINI5S_CLAIBS  —  Continued 

DISCOVERY — Continued 

General  1.x --  Continued 

deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant  to  over- 
come that  showing  by  a  preponderace  of  the  evidence. 
Where  the  opinion  of  contestee's  expert  that  discovery 
of  gold  was  made  is  not  supported  by  clear  evidence 
that  the  claim  holds  sufficient  quantities  of  gold  to 
make  mining  profitable,  the  Board  will  affirm  an  Admin- 
istrative Law  Judge's  finding  of  invalidity. 

Uni__d__tat_s_v._John  McDowell,  53  IBLA  270  (Mar.  24, 
1981) 


United  States  v.  Estate  of  Alfred  H. 
52  IBLA  164  (Jan.  21,  1981) 


Haves  et  al. 


Where,  on  appeal,  a  mining  claimant  submits  argu- 
ments similar  or  identical  to  those  presented  before 
the  Administrative  Law  Judge  after  the  hearing  had  been 
concluded  and  the  decision  of  the  Administrative  Law 
Judge  correctly  summarizes  the  facts  and  applies  the 
applicable  law,  the  decision  of  the  Administrative  Law 
Judge  will  be  adopted  by  the  Board. 

United  States  v.  Virgil  Prowell  and  Belinda  Prowell, 
52  IBLA  256  (Feb.  6,  1981) 


when  the  Government  contests  a  mining  claim  on  a 
charge  of  no  discovery  of  a  valuable  mineral  deposit 
it  assumes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  when  it  has 
done  so,  the  burden  shifts  to  the  claimant  to  show  by 
a  preponderance  of  the  evidence  that  a  discovery  has 
been  made  and  still  exists  within  the  limits  of  the 
claim. 

Mineralization  that  only  warrants  further 
prospecting  or  exploration  in  an  effort  to  ascertain 
whether  sufficient  mineralization  might  be  found  to 
justify  mining  or  development  does  not  constitute  a 
valuable  mineral  deposit,  i.e. ,  a  valuable  mineral 
deposit  has  not  been  found  simply  because  the  facts 
might  warrant  a  search  for  such  a  deposit. 

Land  is  mineral  in  character  when  known  con- 
ditions engender  the  belief  that  the  land  contains 
mineral  of  such  quantity  and  quality  as  to  render  its 
extraction  profitable  and  justify  expenditures  to  that 
end.   The  charge  that  the  land  embraced  by  a  mining 
claim  is  not  mineral  in  character  is  a  normal  adjunct 
to  a  charge  of  no  discovery. 


United  States  v.  Graham  R.  Corns.  53  IBLA  5  (Feb. 
1981) 


26, 


For  a  mining  claim  to  be  valid  there  must  te  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

The  "prudent  man  test"  is  met  only  where  it 
appears  that  the  mineralization  on  the  claim  has  been 
physically  exposed  and  is  valuable  enough  to  yield  a 
fair  market  value  in  excess  of  the  costs  of  extraction, 
removal,  and  sale.   Evidence  of  mineralization  which 
would  justify  further  exploration,  but  not  development, 
does  not  suffice  to  meet  the  discovery  requirement. 

Where  the  land  on  which  the  mining  claim  is 
located  is  subsequently  withdrawn,  the  validity  of 
the  claim  must  be  determined  both  as  of  the  date  of 
the  withdrawal  and  the  date  of  the  hearing.   If  there 
was  no  discovery  as  of  the  date  of  the  withdrawal,  the 
land  would  not  be  excepted  from  the  effect  of  the  with- 
drawal and  the  claim  could  not  thereafter  become  valid 
even  though  the  requirement  of  discovery  was  satisfied 
at  a  later  date. 

Where,  as  to  certain  claims,  the  Administrative 
Law  Judge  finds  that  the  contestee  preponderates  on  the 
issue  of  discovery,  it  is  proper  to  dismiss  the  Govern- 
ment's contest  as  to  those  claims. 

The  apex  law  gives  the  owner  of  a  properly  located 
claim  on  a  vein  the  right  to  an  indefinite  extension  on 
the  dip  of  the  vein  beyond  the  vertical  planes  through 
the  side  lines  of  his  claim.   For  a  claim  to  te  prop- 
erly located  there  must  be  a  discovery  within  the  lim- 
its of  the  claim.   The  apex  law  cannot  be  utilized  to 
establish  the  validity  of  another  claim  absent  an  inde- 
pendent showing  of  a  valid  discovery. 

United_States_.Vj._Leo  D.  Jackson  et  al.,  53  IBLA  289 
7nar7_2U,_1981) 


A  discovery  of  a  valuable  mineral  deposit 
exists  under  the  Federal  mining  laws  where  the  min- 
erals found  are  of  such  a  character  that  a  person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine. 
Discovery  requires  a  showing  that  the  mineral  can  be 
presently  extracted,  removed,  and  marketed  at  a  profit. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

Where  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 


When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

A  discovery  of  a  valuable  mineral  deposit  has  teen 
made  where  minerals  have  been  found  and  the  evidence  is 
of  such  a  character  that  a  prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
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■eans,  with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  nine. 

Uni£gd_States_v._Earl_Fi_Fox,  53  IBLA  333  (Bar.  26, 
1981) 

Unite^_States_vi_J._L.._Noss  aSd_Mari_F^._Noss.  54  IBLA 
355  (May  12,  19B1) 


Where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by  a 
preponderance  of  the  evidence. 

MaiS.ed_States_vi_Jesse_l1i_Taggart_et_ali,  5  3  IBLA  353 
75ar.  30,  1981) 


United  States  v.  Norman  Montgomery  et  al. 
7Aug.  3l7  1983) 


75  IBLA  358 


Where  the  Board  is  in  agreement  with  the  result 
reached  in  an  Administrative  Law  Judge's  decision  in 
a  mining  claim  contest  and  the  Administrative  Law  Judge 
has  correctly  summarized  the  facts  and  properly  evalu- 
ated the  evidence  in  light  of  the  applicable  law,  the 
Board  may  adopt  the  decision. 

Government  mineral  examiners  are  not  required 
to  perform  discovery  work  for  mining  claimants  or 
to  explore  beyond  a  claimant's  discovery  points.   It 
is  incumbent  on  a  mining  claimant  to  keep  discovery 
points  available  for  inspection  by  a  Government  mineral 
examiner. 

Evidence  in  a  mining  claim  contest  showing  only 
that  further  exploration  might  be  warranted  is  insuffi- 
cient to  establish  the  discovery  of  a  valuable  mineral 
deposit. 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a  valuable  mineral  deposit 
on  a  mining  claim  when  they  are  not  supported  by  suf- 
ficient evidence  to  show  how  and  where  the  samples  were 
taken  and  how  the  samples  were  treated. 


Mul  J.ed_S  ta  t  es_vi_Hil  lia«_  J . 
12  (Apr.  6,  1981) 


Smith,  Sr.,  et  al.,  5U  IBLA 


do  discovery  of  a  valuable  mineral  deposit  is 
demonstrated  where  the  amounts  of  mineral  yielded  by 
a  claim  are  so  small  that  mining  could  not  be  expected 
to  produce  an  economic  return  in  any  way  commensurate 
with  the  labor  and  cost  involved  in  extracting,  trans- 
porting, and  processing  the  mineralization. 

Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

A  Government  mineral  examiner  is  under  no  duty  to 
undertake  discovery  work  or  to  explore  beyond  the  cur- 
rent workings  of  a  claim. 

Evidence  of  mineralization  which  may  justify  fur- 
ther exploration,  but  not  development  of  actual  mining 
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operations,  is  not  sufficient  to  establish  that  a  dis- 
covery of  a  valuable  mineral  deposit  has  teen  made. 

The  prudent  man  rule,  rather  than  the  comparative 
value  rule,  is  the  proper  test  for  determining  the 
existnece  of  a  discovery  of  a  valuable  mineral  deposit 
under  the  general  mining  law. 

United  States  v.  Michael_Kuretich_et_ali,  5«  IBLA  121 
(Apr.  17,  1981)" 


where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by  a 
preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  a  dis- 
covery, the  Government  will  have  established  a  prima 
facie  case  of  the  lack  of  a  discovery. 


United  States  v.  The  Dredge  Corp. 
(Apr.~28,  1981) 


5«  IELA  281 


Where,  in  a  contest  on  an  application  for  a 
mineral  patent,  it  is  determined  that  no  discovery  has 
been  made  on  a  claim,  the  necessary  result  of  this 
determination  is  that  the  mining  claim  is  invalid  and 
must  be  so  declared. 

United  States  v.  Ralph  F.  Frogley,  Helvin  S.  Eilers, 
54  IBLA  321  (Apr.  30,  1981~ 


There  has  been  no  discovery  of  a  valuable  mineral 
deposit  within  a  lode  mining  claim  unless  there  has 
been  physically  exposed  within  the  limits  of  the  claim 
a  vein  or  lode-bearing  mineral  of  such  quality  and 
quantity  as  to  justify  the  expenditure  of  money  for 
the  development  of  a  mine.   Discovery  requires  a  show- 
ing that  the  mineral  can  be  presently  extracted, 
removed,  and  marketed  at  a  profit. 

Where  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  to  estab- 
lish a  prima  facie  case  as  to  that  charge;  however, 
the  mining  claimant  has  the  ultimate  burden  of  estab- 
lishing a  discovery  of  a  valuable  mineral  deposit  by 
a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  a  discovery, 
the  Government  will  have  established  a  prima  facie  case 
of  the  lack  of  a  discovery. 

Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

In  evaluating  a  mineral  deposit  within  a  mining 
claim  geologic  inference  may  be  used  where  the  deposit 
has  been  adequately  physically  exposed.   Bowever,  geo- 
logic inference  cannot  be  used  as  a  substitute  for 
evidence  which  sufficiently  shows  the  existence  of  an 
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ore  body  or  bodies  necessary  to  warrant  a  prudent  man 
to  develop  a  valuable  mine;  geologic  inference  nay  not 
be  used  to  infer  mineralization  throughout  a  vein  area 
where  the  evidence  shows  a  few  spots  of  high  mineral- 
ization, but  the  mineralized  areas  are  spotty  and  dis- 
continuous. 


□nited  States 
(July  8,  1981)' 


Alice  W.  Rouse  et  al.,  56  IBLA  3b 


Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  mineral 
value  insufficient  to  support  a  finding  of  discovery, 
a  prina  facie  case  of  invalidity  has  been  established. 

A  discovery  of  valuable  mineral  exists  where  the 
claim  contains  mineralization  of  sufficient  quality 
and  quantity  to  justify  a  prudent  man  in  the  further 
expenditure  of  labor  and  means,  with  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 

0 n ited  States  v.  John  McDowell  and  Higuel  Nunez , 
56~IBLA  100  (July  15,  1981) 


A  discovery  of  valuable  minerals  under  Federal 
mining  laws  exists  only  where  the  minerals  found  are 
of  such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  labor 
and  means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine.   Discovery  requires  a 
showing  that  the  mineral  can  be  presently  extracted, 
removed,  and  marketed  at  a  profit. 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  clain  and  found  the  mineral  value 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

United  States  v.  Blanch  P.  Day.  Wilna  Jean  Kendall. 
56  IBLA  300  (July  29,  1981) 


When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

A  discovery  of  a  valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence  is 
of  such  a  character  that  a  prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  mine. 

Evidence  of  mineralization  which  may  justify  fur- 
ther exploration,  but  not  development  of  actual  mining 
operations,  is  not  sufficient  to  establish  that  a  dis- 
covery of  a  valuable  mineral  deposit  has  been  made. 

Uniied_Sta.tes_Vi_D._Ji  Polashek.  57  IBLA  10t  (Aug.  25, 
198lf 


General l_--Cont inued 

A  discovery  of  a  valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence 
is  of  such  a  character  that  a  prudent  person  would  be 
justified  in  the  further  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  mine. 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a  preponderance  of  the  evidence. 

where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  value 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  clain  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

Land  is  mineral  in  character  when  known  con- 
ditions engender  the  belief  that  the  land  contains 
mineral  of  such  quantity  and  quality  as  to  render  its 
extraction  profitable  and  justify  expenditures  to  that 
end.   The  charge  that  the  land  embraced  by  a  mining 
claim  is  not  mineral  in  character  is  a  normal  adjunct 
to  a  charge  of  no  discovery. 

United  States  y,  Verde  Wining  Co.,  Inc.,  et  al., 
57  liLA~225~Uug.~27,  198l7 


A  discovery  of  a  valuable  mineral  deposit 
exists  under  the  Federal  mining  laws  where  the  min- 
erals found  are  of  such  a  character  that  a  person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  cf  his  labor  and  leans,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine. 
Discovery  requires  a  showing  that  the  mineral  can  be 
presently  extracted,  removed,  and  marketed  at  a  profit. 

Hineralizat ion  that  only  warrants  further  prospec- 
ting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  night  be  found  to  justify 
mining  or  development  does  not  constitute  a  valuable 
mineral  deposit,  i_e_,  a  valuable  mineral  deposit  has 
not  been  found  simply  because  the  facts  might  warrant  a 
search  for  such  a  deposit. 

United  States  v.  C.  J.  Anderson.  C.  Joseph  Anderson. 
57  IELA  256  "(Aug.  28,  198lj"~ 


where  the  Board  is  in  agreement  with  the  result 
reached  in  an  Administrative  Law  Judge's  decision  in  a 
mining  claim  contest  and  where  the  Administrative  Law 
Judge  has  correctly  summarized  the  facts  and  properly 
evaluated  the  evidence  in  light  of  the  applicable  law, 
the  Eoard  may  adopt  the  decision. 

United  States  v.  Claude  T.  and  Sarah  E.  Orme,  57  IBLA 
373  (Sept.  S~    1981) 
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A  discovery  of  a  valuable  mineral  deposit  has  been 
aade  where  minerals  have  been  found  and  the  evidence  is 
of  such  a  character  that  a  prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
■eans,  with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  mine. 

Mineralization  that  only  warrants  further  prospec- 
ting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  might  be  found  to  justify 
mining  or  development  does  not  constitute  a  valuable 
mineral  deposit.   A  valuable  mineral  deposit  has  not 
been  found  simply  because  the  facts  might  warrant  fur- 
ther search  for  such  a  deposit. 


United  States  v.  Higuel  Nunez.  59  IBLA  13<4  (Oct. 
198l7~ 


2b, 


The  prudent  man  test  cannot  be  satisfied  by  a 
claimant's  assertion  that  he  is  willing  to  accept  a 
■eager  income  from  the  claim.   Determination  of  the 
validity  of  a  mining  claim  can  rest  only  on  objective 
criteria,  not  subjective  considerations. 


Uni££d_States  vi_Scott_Johnson,  59  IBLA  207  (Oct. 
1981) 


27, 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  mining  claim.   There  must  be 
exposed  within  the  limits  of  a  lode  mining  claim  a  vein 
or  lode  of  rock  in  place  bearing  mineral  of  such  quan- 
tity and  quality  that  a  prudent  person  would  expend 
time  and  means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

The  "marketability  test"  is  a  refinement  of  the 
"prudent  man  test"  and  requires  that  extraction, 
removal,  and  marketing  costs  be  considered,  as  such 
factors  directly  bear  on  the  question  whether  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  time  and  means  to  develop  a  paying  mine. 

Where  a  mining  claim  is  situated  on  land  subse- 
quently withdrawn  from  operation  of  the  mining  laws, 
the  validity  of  the  claims  must  be  tested  by  the  value 
of  the  mineral  deposit  as  of  the  date  of  withdrawal,  as 
well  as  the  date  of  the  hearing.   If  the  claim  was  not 
supported  at  the  date  of  the  withdrawal  by  a  qualify- 
ing discovery  of  a  valuable  mineral  deposit,  the  land 
within  its  boundaries  would  not  be  excepted  from  the 
effect  of  the  withdrawal,  and  the  claim  could  not  there- 
after become  valid  even  though  the  value  of  the  deposit 
subsequently  increased  due  to  a  change  in  the  market. 

United  States  v.  Leon  Noyce  and  Thomas_Rokita,  59  IBLA 
268  (Oct.  29,  1981) 


For  a  mining  claim  to  be  valid  there  must  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

The  "prudent  man  test"  is  met  generally  where  it 
appears  that  mineralization  on  the  claim  has  been  physi- 
cally exposed  and  evidence  shows  the  mineral  deposit  is 
valuable  enough  to  yield  a  fair  market  value  in  excess 
of  the  costs  of  extraction,  removal,  and  sale.   Evidence 
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of  mineralization  which  would  justify  further  explora- 
tion, but  not  development,  does  not  suffice  to  meet  the 
discovery  requirement. 

United  States  v.  Ernest  C.  Downs  and_Goldf ield_f eej 
SinII_Co._of_Nevada,  61  IBLA  25l"(Jan.  29,~1982) 


A  discovery  of  valuable  minerals  under  the  Federal 
mining  laws  exists  only  where  the  minerals  found  are  of 
such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine.   Discovery  requires  a  show- 
ing that  the  mineral  can  be  presently  extracted, 
removed,  and  marketed  at  a  profit. 

When  land  is  withdrawn  from  location  under  the 
mining  law  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 

Where  the  Government  has  established  a  prima  facie 
case  of  invalidity  of  a  mining  claim  because  of  a  lack 
of  discovery  and  the  claimant  testifies  that  he  has  not 
produced  from  his  claim  but  was  only  investigating  the 
market,  and  offers  no  evidence  of  marketability  beyond 
speculation  of  future  profitability,  the  claimant  has 
failed  to  carry  his  burden  of  showing  that  a  discovery 
is  present  within  the  limits  of  his  claim. 

United  States  v.  Grovenor  B.  Bontapert  et  al..  63  IBLA 
35  "(Bar.  30,  1982)" 


When  the  Government  contests  a  mining  claim  on 
a  charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.  Once  a  prima  facie  case  is  established,  the 
burden  shifts  to  the  claimant  to  overcome  that  showing 
by  a  preponderance  of  the  evidence. 

Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

A  discovery  of  a  valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence  is 
of  such  a  character  that  a  prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success,  in  devel- 
oping a  valuable  mine.   This  generally  requires  a  show- 
ing of  marketability — that  the  deposit  in  question  can 
be  extracted,  removed,  and  marketed  at  a  profit  at 
present. 

United  States  v.  Eugene  Bowyer  et  al. ,  63  IBLA  388 
liiprT  30,  1982) 


dining  claims  are  properly  declared  invalid  where 
the  mining  claimants  fail  to  show  that  the  mineral 
deposits  on  the  claims  can  be  mined,  removed,  and  mar- 
keted at  a  profit. 

A  prima  facie  case  against  the  validity  of  a  min- 
ing claim  is  established  by  the  testimony  of  an  expert 
witness  who  has  examined  the  mineral  deposit  on  the 
claims  and  the  costs  of  mining  that  deposit,  and  who 
concludes  that  the  mineral  deposit  cannot  be  mined, 
removed,  and  marketed  at  a  profit. 

A  presumption  is  raised  that  mining  claimants  have 
failed  to  discover  a  valuable  mineral  deposit  if  there 
has  been  little  or  no  development  or  operations  on  the 
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claims  over  a  long  term.   This  presumption  can  be  over- 
come by  evidence  that  the  mineral  deposits  can  be  mined, 
removed,  and  marketed  at  a  profit. 

A  mining  claimant  has  not  made  a  discovery  of  a 
valuable  mineral  deposit  where  further  exploration  is 
necessary  to  determine  whether  there  is  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 

United  States  v.  Kaycee  Bentonite  Corp.  et  ah,  61  IBLA 
183  (Hay  27,  1982)  ~89  I.D.  262 


Hhere  a  qualified  mineral  examiner  testifies 
that  he  examined  and  took  samples  from  the  only  exposed 
areas  on  contested  lining  claims,  that  his  examination 
and  the  assay  of  those  samples  revealed  no  mineraliza- 
tion, and  that  he  was  of  the  opinion  that  a  prudent 
person  would  not  spend  time,  effort,  and  money  believ- 
ing he  had  a  reasonable  prospect  of  developing  a 
valuable  mine,  a  prima  facie  case  of  invalidity  of  the 
claims  is  established.   Hhere  the  claimant  submits 
unverified  reports  of  mineralization  and  testifies  that 
little  work  and  no  sampling  have  been  done  on  the 
claims  since  he  restaked  them,  the  prima  facie  showing 
is  not  rebutted,  and  the  claims  are  properly  declared 
invalid. 

"i!ii^_States_vi_Iiperial_Goldi_Inc.,  6U  IBLA  2U1 
(Bay  28,  1982) 


A  mining  claimant  has  not  made  a  discovery  of  a 
valuable  mineral  deposit  where  further  exploration  is 
necessary  to  determine  whether  there  is  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 

The  standard  of  discovery  applied  in  a  Government 
contest  is  far  stricter  than  that  applied  in  a  contest 
between  rival  claimants.   The  mere  presence  of  slight 
amounts  of  gold  on  a  placer  mining  claim  does  not 
satisfy  the  requirement  of  a  discovery  of  a  valuable 
mineral  deposit  under  the  mining  laws,  even  if  the 
showings  would  justify  further  exploration. 

United  States  v.  Gary  J.  Burdock,  65  IBLA  239  (July  9, 
1982) 


A  Bureau  of  Land  Management  determination  that 
mining  claims  located  in  a  wilderness  study  area  con- 
stitute valid  existing  rights  under  sec.  701(h)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  made  in 
conjunction  with  a  review  of  a  proposed  mine  plan  of 
operation,  is  an  integral  part  of  the  review  process, 
serving  to  identify  the  applicable  standard  governing 
regulation  of  mining  activities  on  the  claims.   Hhere 
the  claim  operator  withdraws  the  mine  plan  and  indi- 
cates that  he  plans  no  activity  on  the  claims,  an 
appeal  of  the  initial  BLB  determination  must  be  dis- 
missed because,  in  absence  of  the  proposed  operations, 
the  determination  is  no  longer  ripe  for  review. 

Douglas  BcParland,  Sierra  Club,  Desert  Survivors. 
65  IBLA  380  (July  207  1982) 


A  discovery  of  valuable  minerals  under  the  Federal 
mining  laws  exists  only  where  the  minerals  found  are  of 
such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine.   Discovery  requires  a  show- 
ing that  the  mineral  can  be  extracted,  removed,  and 
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marketed  at  a  profit  presently,  and  could  have  been  as 
of  the  date  the  lands  were  withdrawn  from  mineral  entry. 

Dnited  States  v.  Alaska  Limestone  Corj)..,  66  IBLA  316 
(Aug.  25,  1982)" 


A  discovery  of  a  valuable  mineral  deposit  does  not 
exist  where  the  available  evidence  is  of  such  a  charac- 
ter that  a  person  of  ordinary  prudence  would  only  be 
justified  in  conducting  further  exploration  of  the 
claims  before  making  a  commitment  to  develop  a  profit- 
able mine.   There  must  be  physically  exposed  within  the 
limits  of  the  claim  the  vein  or  lode  bearing  mineral  of 
such  quality  and  such  quantity  as  to  justify  the  expen- 
diture of  money  for  development  of  a  mine  and  the 
extraction  of  the  mineral. 

To  the  extent  that  a  mining  claim  is  situated  on 
land  which  was  withdrawn  from  entry  under  the  mining 
laws,  the  claimant  must  not  only  show  that  the  dis- 
covery of  a  valuable  mineral  deposit  presently  exists 
but  also  that  the  claim  was  valid  as  of  the  date  of  the 
withdrawal.   If  the  claim  was  not  valid  at  the  time  of 
the  withdrawal,  it  was  not  excepted  from  the  effect  of 
the  withdrawal.   The  claim  could  not  become  valid  there- 
after by  any  additional  exploratory  work  or  through  an 
increase  of  mineral  value  due  to  a  change  in  the  market. 

Lack  of  development  alone  may  support  a  finding  of 
invalidity,  unless  there  is  direct  evidence  in  the 
record  that  the  material  from  the  mine  is  marketable, 
i.e..  that  the  mineral  can  be  mined,  removed,  and 
marketed  at  a  profit. 


United  States  v.  Bichael  D.  Beckley, 
66  liLA  357  (Aug.~27,  1982) 


Virginia.R.  Eeckley , 


A  mining  claim  which  is  not  supported  by  the  dis- 
covery of  a  valuable  mineral  deposit  at  the  time  of 
withdrawal  of  the  land  is  not  excepted  from  the  effect 
of  the  withdrawal.   Neither  the  subsequent  exposure  of 
previously  undiscovered  deposits  nor  a  subsequent 
increase  in  value  of  a  mineral  previously  exposed  can 
breathe  life  into  such  an  invalid  claim. 


United  States  v.  Robert  B.  Lara.  67  IBLA  48  (Sept. 
19827 


9, 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  claim.   Under  the  "prudent  man 
test,"  in  order  to  qualify  as  a  valuable  mineral 
deposit,  the  discovered  deposits  must  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

The  "marketability  test,"  a  refinement  of  the 
"prudent  man  test,"  requires  a  claimant  to  show  that  a 
mineral  can  be  extracted,  removed,  and  marketed  at  a 
profit.   The  latter  does  not  set  forth  a  distinct  stand- 
ard, but  rather  is  regarded  as  complementary  to  the 
"prudent  man  test."   Factors  such  as  the  cost  of  extrac- 
tion, removal,  and  marketing  are  relevant  considerations 
to  determine  whether  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  time  and 
means  to  develop  a  paying  mine. 

A  prima  facie  case  of  no  discovery  is  established 
when  a  Government  mineral  examiner  testifies  that  he 
examined  the  claim  and  found  insufficient  evidence  of 
the  discovery  of  a  valuable  mineral  deposit. 

Hhere  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
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only  the  burden  of  establishing  a  prima  facie  case  of 
the  evidence  that  a  discovery  has  not  been  made  and 
does  not  eiist  within  the  boundaries  of  the  claim. 
The  lining  clamant  has  the  ultimate  burden  to  overcome 
the  case  by  establishing  the  discovery  of  a  valuable 
mineral  deposit  within  the  lints  of  the  claia  by  a 
preponderance  of  the  evidence.   The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

A  Governnent  mineral  examiner  in  determining  the 
validity  of  a  mining  claim  need  only  examine  the  claim 
to  verify  whether  the  claimants  have  made  a  discovery. 
He  is  not  required  to  perform  discovery  work,  to 
explore  or  sample  beyond  the  claimants'  workings,  or  to 
rehabilitate  alleged  discovery  cuts  to  establish  the 
Government's  prima  facie  case  of  no  discovery.   It  is 
incumbent  upon  a  mining  claimant  to  keep  discovery 
points  available  for  inspection  by  a  Government  mineral 
examiner. 

Discovery  required  by  the  mining  laws  means  more 
than  a  showing  only  of  isolated  bits  of  mineral  not 
connected  with  or  leading  to  substantial  values.   To 
constitute  a  discovery  on  a  lode  claim  there  must  be 
exposed  within  the  limits  of  the  claim  a  vein  or  lode 
of  mineral-bearing  rock  in  place,  possessing  in  and  of 
itself  a  present  value  for  mining  purposes. 

Where  a  mining  or  millsite  claim  is  situated  on 
land  subsequently  withdrawn  from  operation  of  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
by  the  value  of  the  mineral  deposit  as  of  the  date  of 
the  withdrawal,  as  well  as  the  date  of  the  hearing.   If 
the  mining  claim  was  not  supported  at  the  date  of  the 
withdrawal  by  a  discovery  of  a  valuable  mineral  deposit, 
the  land  within  its  boundaries  would  not  be  excepted 
from  the  effect  of  the  withdrawal,  and  the  claim  could 
not  thereafter  become  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a  change  in 
the  market. 


United  States_v.  Perry  L.  Jones, 
67  IBLA~225~7Sept.  23,~1982) 


Chet  C.  Smith, 


Any  exposure  of  the  rich  oil  shale  formation  known 
as  the  Parachute  Creek  member  can  be  geologically 
inferred  to  embrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a  valuable 
mineral  deposit  on  an  oil  shale  placer  mining  claim. 
However,  exposure  of  a  surface  deposit  of  lean  oil 
shale  is  inadequate  to  demonstrate  the  existence  of 
rich  deposits  at  depth  in  the  absence  of  evidence  show- 
ing that  it  is  part  of  a  deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 


United  States 
(OctT  21.  1982) 


Weber  Oil  Co.  et  al. 


68  IBLA  37 
89  I.D. 


538 


Occasional  assays  of  material  from  a  mining  claim 
showing  high  values  of  gold  are  not  conclusive  evidence 
of  a  qualifying  discovery.   Other  factors  must  be  con- 
sidered, such  as  the  extent  of  the  mineral  deposits, 
the  number  of  samples  assayed  showing  only  a  trace  of 
mineral,  and  the  nature  of  the  samples  yielding  the 
high  values.   To  be  meaningful,  the  samples  must  be 
representative  of  the  mineral  deposit,  not  simply 
selective  showings  of  the  best  mineralization. 

A  distinction  is  properly  recognized  between  a 
"valuable  mineral"  and  a  "valuable  mineral  deposit." 
To  establish  the  existence  of  a  valuable  mineral 
deposit  on  a  lode  claim  there  must  be  evidence  of 
continuous  mineralization  along  the  course  of  a  vein 
or  lode  and  the  mere  showing  of  disconnected  pods  of 
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mineral  concentration,  even  of  high  values,  does  not 
suffice  by  itself. 

United  States  v.  Slater  A.  Judd,  Jr..  68  IBLA  137 
(Oct.  29,  1982) 


Isolated  showings  of  high  gold  and  silver  values 
are  not  sufficient  by  themselves  to  establish  the  dis- 
covery of  a  valuable  mineral  deposit. 

united  States  v.  Albert  J.  Hells.  69  IBLA  363  (Jan.  3, 
198  37 


Hineralization  that  only  warrants  further  prospec- 
ting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  might  be  found  to  justify 
mining  or  development  does  not  constitute  a  valuable 
mineral  deposit,  i±e±,    a  valuable  mineral  deposit  has 
not  been  found  simply  because  the  facts  might  warrant  a 
search  for  such  a  deposit. 

A  discovery  of  a  valuable  mineral  deposit  does 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a  person  of  ordinary  prudence  would 
only  be  justified  in  conducting  further  exploration  of 
the  claims  before  making  a  commitment  to  develop  a 
profitable  mine.   There  must  be  physically  exposed 
within  the  limits  of  the  claim  the  vein  or  lode  bearing 
mineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  of  a  mine  and 
the  extraction  of  the  mineral. 

United  States  v.  Richard  S.  Arbo,  70  IBLA  2  4U 
(Jan.  25,  1983)" 


When  the  Government  contests  a  mining  claim  on 
the  basis  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  as  to 
that  charge;  however,  the  mining  claimant  has  the  ulti- 
mate burden  of  refuting  the  Government's  case  by  a  pre- 
ponderance of  the  evidence. 


United  States  v.  Florence  Cannon , 
1983)" 


70  IBLA  328  (Feb.  1, 


Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  prima  facie  case  that 
a  discovery  has  not  been  made.   The  mining  claimant 
then  has  the  ultimate  burden  to  establish  the  discovery 
of  a  valuable  mineral  deposit  within  the  limits  of  the 
claim  by  a  preponderance  of  the  evidence.   The  con- 
testee in  a  mineral  contest  must  prevail,  if  at  all, 
upon  the  strength  of  his  own  case,  rather  than  upon  any 
weakness  of  the  Government's  case. 

United  States  v.  Hary  Belen  Rosenberger,  71  IBLA  195 
(Bar.  14,  1983) 


Where  evidence  presented  by  claimants  shows  that 
no  significant  amounts  of  gold  have  been  produced 
either  from  a  lode  claim  or  placer  claim  over  a  period 
of  13  years,  a  prima  facie  case  of  invalidity  is 
created. 

Hineral  examiners  are  not  required  to  blast  or  do 
any  extensive  discovery  work  beyond  the  workings 
exposed  by  the  claimants.   Where  the  examiner  inspects 
these  workings  and  takes  samples  at  the  points  which 
appeared  to  have  the  most  mineralization  and,  as  near 
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as  possible,  to  be  at  a  previously  designated  discovery 
point,  and  presents  corroborated  testimony  and  evidence 
showing  the  absence  of  any  significant  aaount  of  gold 
in  those  saaples,  the  Governaent  has  established  a 
priaa  facie  case  of  invalidity. 

where  lode  mining  claimants  fail  to  keep  their 
alleged  discovery  point  in  a  winze  free  of  water,  they 
assaae  the  risk  that  the  Governaent  aineral  exaainer 
will  not  be  able  to  verify  the  alleged  discovery.   In 
these  circuastances,  claiaants  may  not  object  to  any 
lack  of  representativeness  of  the  saaples. 
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Evidence  that  a  claim  presents  an  interesting 
prospect  with  some  potential  for  the  eventual  recovery 
of  gold  is  insuificient  to  establish  that  the  claia  is 
not  invalid. 

The  Department  of  the  Interior,  which  retains  the 
authority  to  enter  freely  and  inspect  mining  clans, 
has  redelegated  this  authority  to  the  Forest  Service  as 
to  lands  within  the  boundaries  of  national  forests. 
Agents  of  the  Forest  Service  have  the  right  to  enter 
such  claims  at  any  time;  no  permission  need  be  sought 
froa  the  claimants. 

United  States  y.  Lyle_Oi_Cook_et_al. ,  71  IBLA  268 
7(iar.  22,  1983)" 
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A  discovery  exists  where  minerals  have  been  found 
in  sufficient  quantity  and  of  sufficient  quality  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success  in  developing  a  valuable 
aine. 

Where  the  land  on  which  a  mining  claia  is  located 
is  subsequently  withdrawn  froa  entry  under  the  mining 
laws,  the  validity  of  the  claim  must  be  determined  as 
of  the  date  of  the  withdrawal  through  the  date  of  the 
hearing.   If  there  was  no  discovery  as  of  the  date  of 
the  withdrawal,  the  land  would  not  be  excepted  froa  the 
effect  of  the  withdrawal  and  the  claia  could  not  become 
valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a  later  date. 

Evidence  of  mineralization  which  Bay  justify  fur- 
ther exploration,  but  not  development  of  a  sine,  does 
not  establish  the  discovery  of  a  valuable  mineral 
deposit. 


HIBIIG  CLAIBS — Cont inued 
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Generally — Continued 

Isolated  showings  of  high  gold  values  are  not 
sufficient  by  theaselves  to  establish  the  discovery  of 
a  valuable  mineral  deposit. 

United  States  v.  T.  J.  Jones,  Robert  E.  Jones.  72  IBLA 
52  (Apr.  127  1983) 


The  discovery  of  a  "valuable  mineral  deposit"  has 
been  aade  where  minerals  have  been  found  and  the  evi- 
dence is  of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  neans,  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  aine. 

Evidence  which  will  not  justify  development  of  a 
claia  but  Bay  justify  further  exploration  is  not  suffi- 
cient to  establish  that  a  discovery  of  a  valuable 
mineral  deposit  has  been  aade. 

Where  land  is  withdrawn  froa  the  operation  of  the 
aining  laws  subsequent  to  the  location  of  a  aining 
claia,  the  validity  of  the  claia  cannot  be  recognized 
unless  the  claia  was  supported  by  a  valid  discovery  at 
the  tiae  of  the  withdrawal.   In  addition,  even  though 
there  aay  have  been  a  proper  discovery  at  the  tiae  of 
the  withdrawal  or  at  soae  other  tiae  in  the  past,  a 
mining  claia  cannot  be  considered  valid  unless  the 
claia  is  at  present  supported  by  a  sufficient  dis- 
covery. 


United  States  v.  William  Lavon 
72  ilLA  88  (Apr.  13,  1983) 


;happell  et  al. , 


The  discovery  of  a  valuable  aineral  deposit  is 
essential  to  a  valid  claia.   Under  the  "prudent  Ban 
test,"  in  order  to  qualify  as  a  valuable  mineral 
deposit,  the  discovered  deposits  aust  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a  charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a  priaa  facie  case  on 
the  evidence  that  a  discovery  has  not  been  aade  and 
does  not  exist  within  the  boundaries  of  the  claia.   The 
mining  claimant  has  the  ultimate  burden  to  overcome  the 
case  by  establishing  the  discovery  of  a  valuable 
aineral  deposit  within  the  liaits  of  the  claia  by  a 
preponderance  of  the  evidence.   The  contestee  in  a 
mineral  contest  aust  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

lEited_States_v._Connor_et_al.,  72  IBLA  2b«  (Apr.  27, 
1983) 


A  previous  determination  by  the  Department  of  the 
Interior  in  a  proceeding  different  from  a  mining  claia 
contest  that  land  was  mineral  in  character  is  not  evi- 
dence of  a  discovery  of  a  valuable  mineral  deposit  in  a 
mining  contest. 

A  discovery  of  a  valuable  mineral  deposit  does 
not  exist  where  the  available  evidence  is  of  such  a 
character  that  a  person  of  ordinary  prudence  would 
only  be  justified  in  conducting  further  exploration  of 
the  claias  before  aaking  a  comaitment  to  develop  a 
profitable  mine.   There  aust  be  physically  exposed 
within  the  liaits  of  the  claia  the  vein  or  lode  bearing 
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mineral  of  such  quality  and  such  quantity  as  to  justify 
the  expenditure  of  money  for  development  of  a  mine  and 
the  extraction  of  the  mineral. 

The  prudent  man  test  cannot  be  satisfied  by  a 
claimant's  assertion  that  he  is  willing  to  accept  a 
meager  income  from  the  claim.   Determination  of  the 
validity  of  a  mining  claim  can  rest  only  on  objective 
criteria,  not  subjective  considerations. 

United  States  v.  Lee  H.  Rice.  Goldie  E. Rice,  7  3  IBLA 

128     (Hay    23,    1983) 


Bim»G    CL«IHS— Continued 
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an  analysis  of  prior  reports  of  exploration  of  the 
claims. 

A  mining  claimant  has  not  preponderated  on  the 
question  of  discovery  of  a  valuable  mineral  deposit 
where  the  evidence  establishes  that  further  exploratory 
drilling  is  required  to  ascertain  the  extent  of  the 
only  mineralized  zone  with  significant  potential  prior 
to  the  investment  of  capital  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine. 


United  States  v.  James  A. 
19117 


_Wal£er,  77  IBLA  90  (Nov.  14, 


In  order  to  become  entitled  to  a  mining  clai 
claimant  must  establish  the  presence  of  a  valuabl 
mineral  deposit.  30  O.S.C.  *  22  (1976).  A  valua 
mineral  deposit  exists  where  the  mineral  found  is 
such  quality  and  quantity  that  a  person  of  ordina 
prudence  would  be  justified  in  the  further  expend 
of  his  labor  and  means  with  a  reasonable  prospect 
success  in  developing  a  valuable  mine.  Castle  v. 
Womble,  19  L.D.  455  (1894).  This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Court  in 
Chrisman  v.  Miller,  197  O.S.  313  (1905).  It  has 
refined  to  require  a  showing  of  marketability,  i,. 
that  the  mineral  can  be  presently  extracted,  remo 
and  marketed  at  a  profit.  United  States  v.  Colem 
390  O.S.  599  (1968).  Where  a  claim  is  located  on 
subsequently  withdrawn  from  appropriation  under  t 
mining  laws,  the  claim  must  be  supported  by  a  dis 
at  the  time  of  withdrawal,  as  well  as  the  date  of 
hearing  into  its  validity.  Cameron  v.  United  Sta 
252  U.S.  450  (1920)  . 
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When  the  Government  contests  the  validity  of  a 
mining  claim,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   If  a  prima  facie  case  is  presented,  the  mining 
claimant  then  has  the  burden  of  overcoming  this  showing 
by  a  preponderance  of  the  evidence. 

ysilS3_States_vi_Eva_M._Pool  ej^al^,  74  IBLA  37 
(June  27,  19837 


when  land  is  withdrawn  from  location  under  the 
mining  law  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 


United, States 
(HovT  227~*198  3) 


_Ruth_V_._ Niece ,  77  IBLA  205 


Deposits  of  common  varieties  of  stone  were  with- 
drawn from  location  by  sec.  3  of  the  Act  of  July  23, 
1955,  30  U.S.C.  «  611  (1976).   The  locator  of  a  claim 
for  stone  after  that  date  must  establish  that  the 
mineral  deposit  has  a  unique  property  giving  it  a 
distinct  and  special  value  reflected  in  a  higher  market 
price  or  reduced  cost  of  production. 

Joanne  H. i Hassirip  i v.  Western  Hills  Mining  Ass ' n 
£!_aii»  78  lilA~155  (Dec.  29,  1983"" 


When  the  Government  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case.   Once  a  prima 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government's 
showing  on  those  issues  raised. 


The  requirement  that  a  mining  claimant  show 
that  the  mineral  discovered  on  the  claim  is  presently 
marketable  at  a  profit  simply  means  a  mining  claimant 
must  show  that,  as  a  present  fact,  taking  into  con- 
sideration historic  price  and  cost  factors  as  well  as 
the  likelihood  of  their  continuance  or  change,  there  is 
a  reasonable  likelihood  of  success  that  a  paying  mine 
can  be  developed. 

The  quantum  of  evidence  necessary  to  prove  a  dis- 
covery does  not  change  because  the  land  on  which  the 
claim  is  located  may  have  other  values.   Bad  faith  in 
locating  a  claim*,  however,  where  proved,  requires 
invalidation  of  a  claim  even  where  it  is  supported  by  a 
discovery. 

Ia_re  Pacific  Coast  Molybdenum  CQT.  75  IBLA  16  (Aug.  5, 
1983f  90  I.D.  352 


The  Government  has  established  a  prima  facie  case 
of  the  lack  of  discovery  of  a  valuable  mineral  deposit 
on  mining  claims  where  a  Government  mineral  examiner 
testifies  that,  based  on  assays  of  his  samples  taken 
from  the  claims,  the  mineral  deposit  is  not  of  suffi- 
cient quality  to  justify  expenditure  of  capital  with 
a  reasonable  prospect  of  success  in  developing  a 
valuable  producing  mine.   Such  an  opinion  is  suffi- 
cient to  establish  a  prima  facie  case  where  it  is 
based  in  part  upon  comparison  with  the  minimum  accept- 
able grade  of  ore  at  an  operating  mine  and  in  part  upon 
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Eva  H.  Pool  et  al.,  78  IELA  215 


United  States 
(Jan.  67~1984)* 


The  validity  of  a  mining  claim  on  the  issue  of 
discovery  of  a  valuable  mineral  deposit  is  not  legally 
cognizable  in  a  bond  protest  proceeding  initiated  by 
the  surface  owner  under  a  Stock-Raising  Homestead  Act 
patent.   Such  a  validity  determination  requires  initia- 
tion of  a  contest  with  notice  to  the  claimant  and  an 
opportunity  for  a  hearing. 

£°^££i_Si_5i£hael_et_ux_.,  79  IBLA  255  (Mar.  5,  1984) 
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DISCOVERY— Continued 


General  ly_- -Continued 

Where  lands  have  been  withdrawn  from  mineral 
entry,  any  mining  location  on  such  land  which  is  not 
then  supported  by  a  discovery  of  a  valuable  mineral 
deposit  must  be  deemed  invalid,  even  if  such  a  dis- 
covery is  made  at  a  later  date. 


Janet  B.  Copple  etal.,  81  IBLA  109 


United_States_' 
(May~30,  198U)' 


The  discovery  of  a  "valuable  mineral  deposit"  has 
been  made  where  a  claimant  establishes  the  presence  of 
locatable  minerals  and  the  evidence  is  of  such  a  char- 
acter that  a  person  of  ordinary  prudence  would  be  jus- 
tified in  the  expenditure  of  his  labors  and  means,  with 
a  reasonable  prospect  of  success  in  developing  a  valu- 
able mine.  The  record  must  establish  that  the  locatable 
mineral  can  be  mined,  removed,  and  marketed  at  a  profit. 

M£ii£d_States_vi^lbert_Oi_Husman_et_a:L.  ,  81  IBLA  271 
(June  8,  198U) 


In  a  mining  claim  contest,  the  Government 
establishes  a  prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claim- 
ant where  the  Government  mineral  examiner  testifies 
that  he  has  examined  the  claim  and  can  find  no  evidence 
of  mineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a  valuable  mineral  deposit  on 
a  mining  claim  when  they  are  not  supported  by  suffi- 
cient evidence  to  show  how  and  where  the  samples  were 
taken. 

In  a  placer  mining  claim  contest,  a  claimant  over- 
comes the  Government's  prima  facie  case  of  invalidity 
based  on  the  absence  of  significant  visible  gold  in  pan 
samples  where  he  submits  evidence  of  samples  with  gold 
values  above  the  cutoff  identified  by  the  Government 
mineral  examiner  for  a  successful  placer  mining  opera- 
tion . 


Generally — Cont  inued 

by  substantial  evidence,  the  Board  will  not  disturb 
that  finding. 

There  is  a  clear  distinction  between  "exploration" 
and  "development"  as  these  terms  relate  to  discovery 
under  the  mining  laws.   Prior  to  the  "discovery"  of  a 
valuable  mineral  deposit,  mining  activities  such  as 
mapping  a  deposit  and  drilling  further  to  determine  the 
extent  and  grade  of  the  mineralization,  constitute 
exploration  work. 

J2£it£4_Jl§tes_v1  Marvin  C.  Ramsey  et  al.,  8U  IBLA  66 
(Kov.  30,  I98UJ" 


Geologic_Inf erence 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  topogra- 
phy as  other  claims  where  there  has  been  no  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.   Geologic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  teen 
made  on  the  claims. 

United  States  y,  Gerald  Bess,  U6  IBLA  1  (Feb.  13,  1980) 


while  geologic  inference  based  upon  knowledge  of 
the  degree  of  mineralization  prevalent  within  the  sur- 
rounding area  cannot  substitute  for  the  actual  expo- 
sure of  a  vein  or  lode  within  a  claim,  it  may  be  relied 
upon  as  an  aid  to  calculate  the  extent  and  potential 
value  of  the  mineral  deposit,  once  a  vein  or  lode  bear- 
ing minable  material  has  been  exposed.   To  establish 
the  existence  of  a  valuable  mineral  deposit  on  a  lode 
claim,  there  must  be  evidence  of  continuous  mineraliza- 
tion along  the  course  of  the  vein  or  lode;  the  mere 
showing  of  disconnected  pods  of  mineral  concentration, 
even  of  high  values,  does  not  satisfy  the  test. 

Ufiited_States_v_._Robert_Chambers,  47  IBLA  102  (Apr.  23, 
1980) 


In  a  mining  claim  contest,  where  a  mineral 
claimant  presents  more  persuasive  evidence  than  the 
Government  with  respect  to  the  location  of  a  mining 
claim  on  the  ground  by  testimony  with  respect  to  the 
location  of  certain  monuments  placed  on  the  ground  by 
the  locators  of  the  claim  such  that  the  claim  encom- 
passes significant  mineralization,  he  overcomes  the 
Government's  prima  facie  case  of  invalidity  based  on 
the  absence  of  mineralization. 


Dnited  States  v.  Albert  F, 
(Sept.  12,  1984) 


_Par ker_et_ali , 


82  IBLA  3«14 
91  I.D.  271 


In  evaluating  a  mineral  deposit  geologic  inference 
may  be  used  where  the  deposit  has  been  adequately  phys- 
ically exposed.  However,  it  cannot  be  used  as  a  sub- 
stitute for  evidence  sufficiently  showing  the  existence 
of  an  ore  body  or  bodies  necessary  to  warrant  a  prudent 
man  to  develop  a  valuable  mine. 

United  States  v.  Leon  R±    Hhitney,  Cesar  T._Hernandez , 
51  IELA~73~lcct.  3l7~l980) 


The  failure  of  an  expert  witness,  such  as  a 
Government  mineral  examiner,  to  remain  current  with  all 
the  literature  concerning  practices  in  his  field  may 
affect  the  weight  but  not  the  admissibility  of  his 
testimony.   The  trier  of  fact  who  presides  at  a  hearing 
has  an  opportunity  to  observe  witnesses  and  is  in  the 
best  position  to  judge  the  weight  to  be  accorded  the 
testimony  of  the  expert. 

The  burden  of  the  mining  claimant  is  to  produce  a 
preponderance  of  credible  evidence  to  overcome  the 
Government's  prima  facie  case  against  the  validity  of 
the  claim.   The  trier  of  fact  is  not  required  to 
believe  or  give  any  weight  to  testimony  which  is 
inherently  incredible.   Therefore,  when  there  is  a 
gross  disparity  in  the  assay  results  of  samples  taken 
from  the  same  points  in  a  mining  claim,  and  the  trier 
of  fact  gives  more  weight  to  the  test  results  which  he 
finds  are  more  credible,  and  his  finding  is  supported 


Under  Freeman  v.  Summers,  52  L.D.  201  (1927) ,  an 
exposure  of  the  Parachute  Creek  member,  even  though  of 
limited  extent,  can  be  geologically  inferred  to  embrace 
sufficient  quantity  of  high  grade  oil  shale  so  as  to 
constitute  a  valuable  mineral  deposit. 

United  States  v.  Cameron  Catlin  Bohme  et  al..  United 
States  v.  Exxon  Corp.  et  al..  Dnited  States  v.  Aidabelle 
1I2*E_SI  aii~iiiiE-l»  51  IBLk    97~(Nov.  57~1980)"" 

87  I.D.  535 
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«ISIN(;_£.LAIHS--  continued 

DISCOVERY — Continued 

Geologic_Inf erence--Continued 

Geological  inference  alone  cannot  support  a 
finding  of  discovery. 

Onited  States, v.  Leo_Di_J ackson_e t_a U ,  53  IBLA  289 
(Mar.  24,  1981) 


In  evaluating  a  mineral  deposit  within  a  mining 
claim  geologic  inference  may  be  used  where  the  deposit 
has  been  adequately  physically  exposed.   However,  geo- 
logic inference  cannot  be  used  as  a  substitute  for 
evidence  which  sufficiently  shows  the  existence  of  an 
ore  body  or  bodies  necessary  to  warrant  a  prudent  man 
to  develop  a  valuable  mine;  geologic  inference  may  not 
be  used  to  infer  minerali2ation  throughout  a  vein  area 
where  the  evidence  shows  a  few  spots  of  high  mineral- 
ization, but  the  mineralized  areas  are  spotty  and  dis- 
continuous. 


HIN1NG  CLAIBS — Continued 


DISCOVERY-- Continued 


Alice  W.  Rouse  et  al.,  56  IBLA  36 


22it§il_States_< 
(July  8,  1981)' 


The  validity  of  a  mining  clai»  cannot  depend  on 
the  inference  of  richer  ore  or  wider  veins  than  those 
which  are  already  physically  exposed. 

United  States  v.  Michael  D.  Beckley,  Virginia  R.  BecKley , 
66  IBLA  357  (Aug.  27,  1982) 


Any  exposure  of  the  rich  oil  shale  formation  known 
as  the  Parachute  Creek  member  can  be  geologically 
inferred  to  eibrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a  valuable 
mineral  deposit  on  an  oil  shale  placer  mining  claim. 
However,  exposure  of  a  surface  deposit  of  lean  oil 
shale  is  inadequate  to  demonstrate  the  existence  of 
rich  deposits  at  depth  in  the  absence  of  evidence  show- 
ing that  it  is  part  of  a  deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 

"Oil  shale."   Rock  containing  less  than  3  gallons 
per  ton  of  kerogen  is  not  distinguishable  from  average 
shale  or  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale."   Discovery  of  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 


Geologic_Inference — Continued 

A  discovery  of  oil  shale  can  be  tased  upon  a  sur- 
face exposure  or  outcrop  of  even  "lean"  kerogen  content 
provided  that,  tased  upon  geologic  inference,  such 
exposure  reasonably  may  be  followed  within  the  limits 
of  the  claim  to  rich  deposits  at  depth.   Unless  part  of 
the  Parachute  Creek  member  of  the  Green  River  Formation, 
however,  rock  which  will  not  yield  3  gallons  of  oil  per 
ton  cannot  be  regarded  as  "oil  shale,"  as  distinguished 
from  other  common  forms  of  oil-bearing  rock,  and  sur- 
face exposures  of  such  material  will  not  constitute  a 
discovery  of  oil  shale. 

United  States  v.  Energy  Resources_Technoloyjf  l3ndi_lnciJ 
It_al7,~74~IELA  117  (June  30,  1983) 


Where  a  mineral  claimant  has  located  a  group 
of  claims,  he  must  show  a  discovery  on  each  claim. 
Geologic  inference  alone  may  not  be  used  to  show  the 
existence  of  a  mineral  deposit;  there  must  be  an 
exposure  of  minerals  of  value. 


United  States  v.  Carl  Dresselhaus  et  al. 
ljune  87  1984) 


81  IBLA  252 


United  States  v.  Weber  Oil  Co.  et  al. 
(Oct.  21, "19827 


68  IBLA  37 
89  I.D. 
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Marketability 

A  discovery  of  valuable  minerals  under  Federal 
mining  laws  exists  only  where  the  minerals  found  are 
of  such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a  reasonable  prospect  of  success  in  de- 
veloping a  valuable  mine.   Discovery  requires  a  showing 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a  profit. 

Although  a  favorable  showing  of  actual  sales  may 
demonstrate  marketability,  lack  of  sales  is  not  neces- 
sarily conclusive  on  the  issue  of  marketability.  Lack 
of  sales  may  be  overcome,  after  all  the  evidence  is 
heard,  by  a  preponderance  of  the  evidence  showing  that 
a  prudent  person  could  have  extracted  and  marketed  the 
mineral  profitably. 

A  valid  mining  claim  for  lands  previously  with- 
drawn from  location  must  be  supported  by  discovery  as 
of  the  date  of  withdrawal  and  a  showing  that  market- 
ability has  continued  since  discovery  and  the  minerals 
can  presently  be  profitably  extracted. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
CO.,  45  IBLA  264  (Feb.  4,  1980)  "  87  i7d7  34 


While  geologic  inference  cannot  be  used  to  show 
the  existence  of  a  mineral  deposit,  where  an  exposure 
exists  which  shows  high  and  relatively  consistent 
values,  geologic  inference  can  be  used  to  infer  suffi- 
cient quantity  of  similar  quality  mineralization  beyond 
the  actual  exposed  areas,  such  that  a  prudent  man  would 
be  justified  in  expending  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a  paying 
mine. 

Where  the  evidence  of  record  shows  that  the 
results  obtained  by  surface  sampling  are  unreliable  as 
a  basis  upon  which  to  predicate  estimates  of  a  value  at 
depth,  such  sample  cannot  serve  as  a  factual  predicate 
for  inferring  an  extension  beyond  the  exposed  area. 


Unit ?^_S t a t es_v . 
(June  29,  1983)" 


Gari_Feezor_et_ali,  74  IBLA  56 

90  I.D.  262 


Material  which  is  principally  valuable  for  use  as 
fill,  suh-base,  ballast,  riprap  or  tarrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatatle 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  23,  1955. 

£nited  States  vT  Joseph  R.  and  Aletha  Henri,  46  IBLA 
221~ (Mar7_277  1980) 


A  discovery  exists  where  minerals  have  been  found 
and  the  evidence  is  of  such  a  character  that  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine. 
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fil !!£ flS_£i A I HS— Continued 

DISCOVERY — Continued 

Barketabilit_--Continued 

This  "prudent  man"  test  has  been  refined  and  comple- 
mented by  the  "marketability"  test  requiring  a  show- 
ing that  the  mineral  in  question  can  be  presently 
extracted,  removed,  and  marketed  at  a  profit. 

United_Stat.es  __________ic!__l___v___g____ic_ol,  U7  IBLA 

183  7«ay  7,  1980) 


SiSISS_£L*IfiS — Continued 

DISCOVERY — Continued 

Marketability. — Continued 

A  mineral  claimant  whose  claims  embrace  deposits 
of  both  common  and  uncommon  varieties  of  minerals  can- 
not aggregate  the  profits  returned  from  mining  the  com- 
mon variety  and  those  netted  from  mining  the  uncommon 
variety  to  show  a  qualifying  discovery. 

United  States  v.  Virgil  Prowell  and  Belinda  Prowell, 
52  IELA~256  (Feb.  6,  1981) 


Sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  69  Stat.  367,  368,  30  U.S.C.  4  611  (1976), 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  claim  for  such  material  to  be 
sustained  as  validated  by  a  discovery,  the  prudent 
man-marketability  test  of  discovery  of  a  valuable 
mineral  deposit  must  have  been  met  at  the  date  of  the 
Act,  and  reasonably  continuously  thereafter. 

The  prudent  man  test  of  discovery  has  been  satis- 
fied where  minerals  have  been  found  in  sufficient 
quantity  and  of  sufficient  quality  that  a  person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a  reasonable 
prospect  of  success  in  developing  a  valuable  mine. 
The  marketability  refinement  of  the  prudent  man  test 
of  discovery  requires  that  the  mineral  locator  must 
show  that  by  reason  of  accessibility,  bona  tides  in 
development,  proximity  to  market,  existence  of  present 
demand,  and  other  factors,  the  mineral  deposit  is  of 
such  value  that  it  can  be  mined,  removed  and  disposed 
of  at  a  profit. 

Where  there  is  not  sufficient  reason  shown  to 
disturb  an  Administrative  Law  Judge's  finding  that  the 
prudent  man-marketability  test  was  met  as  of  July  23, 
1955,  and  continuously  thereafter  by  mining  claimants 
who  extracted  and  profitably  sold  sand  and  gravel  fro« 
the  claims  prior  to  that  date  and  continuously  there- 
after, the  decision  will  be  sustained  on  appeal. 

The  Board  of  Land  Appeals  will  not  order  a  further 
hearing  in  a  mining  claim  contest  case  where  a  patent 
application  has  been  filed  »erely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a  discovery  of  a  valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 


United  States_v . _Albert_Hartinez  et  al. 
TAug.  29,  1980) 


U9  IBLA  360 

87  I.D.  386 


The  Supreme  Court  has  determined  that  a  finding  of 
present  marketability  as  of  Feb.  25,  1920,  is  not  a  pre- 
requisite to  a  determination  that  oil  shale  deposits 
are  valuable  mineral  deposits  within  the  meaning  of  the 
general  mining  laws,  and  has  excepted  oil  shale  claims 
from  the  general  rules  of  discovery  for  mining  claims. 

EE§derick_H._L_rson____State_of__tah,  50  IBLA  382 
loctT  22,  1980)" 


A  discovery  of  a  valuable  mineral  deposit 
exists  under  the  Federal  mining  laws  where  the  min- 
erals found  are  of  such  a  character  that  a  person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine. 
Discovery  requires  a  showing  that  the  mineral  can  be 
presently  extracted,  removed,  and  marketed  at  a  profit. 

United  States  v.  John  McDowell,  53  IELA  270  (Mar.  21, 
1981) 

United  States  v.  C.  J.  Anderson,  C.  Joseph  Anderson , 
57  IBLA  256  (Aug.  28,  198~1) 


where  demand  is  limited  to  a  very  few  consumers 
who  supply  their  needs  from  their  own  sources  so  that 
the  market  is  "closed"  or  "captive,"  a  mining  claimant 
must  show  a  reasonable  likelihood  that  the  consumers 
will  buy  the  material  from  the  claim  at  a  profit  to 
the  mining  claimant.   Where  such  a  showing  is  made,  a 
contest  complaint  is  properly  dismissed. 

United  States, y,  Maurice  Duval  et  al. ,  53  IBLA  3U1 
(Bar.  26,  1981) 


A  mining  claimant  may  demonstrate  present  mar- 
ketability by  a  favorable  showing  of  such  factors  as 
the  accessibility  of  the  deposit,  proximity  to  the 
market,  the  existence  of  a  present  demand,  and  bona 
fide  efforts  to  develop  the  claim  and  compete  in  the 
market. 

where  demand  is  limited  to  a  very  few  consumers 
who  supply  their  needs  from  their  own  sources  so  that 
the  market  is  "closed"  or  "captive,"  a  mining  claimant 
must  prove  that  willing  consumers  exist  to  whom  the 
claimant  could  have  reasonably  expected  to  sell  at  a 
profit.   Failure  to  make  that  showing  will  result  in  a 
finding  that  the  mineral  deposit  has  no  economic  value 
and  does  not  qualify  as  a  discovery. 

The  holding  of  a  mining  claim  as  a  reserve  for 
future  development  without  present  marketability  does 
not  impart  validity  to  the  claim. 


United  States  v__Jesse 
(Bar.  30,  ISsI) 


_Ta__ar t_e t_al_  ,  53  IELA  353 


Under  Andrus  v.  Shel l_0il_Co . ,  U.S.  , 

6U  L.Ed. 2d  593  (1980),  U8  U.S.L.W.  U603  (June  2,  1980), 
oil  shale  is  a  prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shown  to 
demonstrate  discovery. 

United  States  v.  Cameron  Catlin  Bohme  et  al..  United 
St_tes_____xxon_Cgr___et_al___U_ited  States  v.  Aidabelle 
Brown_et_al_  (Supp.),  51  IBLA  97  (Nov.  5,~1980) 

87  I.D.  535 


The  Surface  Resources  Act  of  July  2i,    1955, 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  mining  claim  for  such  material 
located  prior  to  the  date  of  the  Act  to  be  sustained, 
the  prudent  man-marketability  test  of  discovery  of  a 
valuable  mineral  deposit  must  have  teen  met  at  the 
date  of  the  Act,  and  maintained  reasonably  continuously 
thereafter. 

Under  the  "prudent  man  test"  in  order  to  qualify 
as  "valuable  mineral  deposits"  the  disputed  deposits 
must  be  of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable  prospect  of 
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DISCOVERT — Continued 

Rarketabilitv.--Continued 

success,  in  developing  a  valuable  mine.   To  qualify 
as  "valuable  mineral  deposits"  under  the  "marketabil- 
ity test"  it  must  be  shown  that  the  ainerals  can  be 
"extracted,  removed  and  aarketed  at  a  profit." 

In  deternining  whether  or  not  a  aining  clan  is 
valid,  the  aarketability  test  requires  that  there  be, 
at  the  tne  of  discovery,  a  market  for  the  discovered 
aaterial  that  is  sufficiently  profitable  to  attract  the 
efforts  of  a  person  of  ordinary  prudence.   In  deternin- 
ing aarketability,  evidence  of  sales  is  only  one  factor 
to  be  considered  in  the  application  of  the  prudent  man- 
aarket ability  test. 


Dnited  States  v.  Estella 
(IprT~157  1981)"" 


Kincanon  et  al.,  54  IBLA  95 


A  nining  claimant  will  not  have  satisfied  his  burden 
of  proof  with  respect  to  aarketability  where  the  evi- 
dence indicates  a  superabundance  of  the  mineral  of  coa- 
aercial  quality  such  that  supply  exceeds  demand  and  the 
claimant  fails  to  show  that  his  mineral  deposit  pos- 
sesses a  unique  advantage  over  other  deposits  froa 
potentially  competitive  sources. 

United_States_vi_The  Dredge  Corp. .  54  IBLA  281 
7»pr7  28,  198lF 


Establishing  the  aarketability  of  a  mineral 
deposit  requires  more  than  a  showing  that  the  mineral 
is  theoretically  aarketable  or  intrinsically  valuable. 
The  claiaant  must  demonstrate  present  continuing 
demand  for  the  output  of  his  mine. 

United  States  v.  Alice  H.  Rouse  et  al..  56  IBLA  36 
TJuly  8,  1981) 


The  mere  fact  that  a  mineral  deposit  is  an  uncom- 
mon variety  of  stone  does  not  aake  it  per  se  aarket- 
able.  The  aining  claimant  must  show  that  the  deposit 
within  the  claia  is  aarketable  at  a  profit. 

In  order  to  aeet  the  aarketability  test  a  mining 
claimant  need  not  rely  on  his  own  successful  marketing 
efforts  to  prove  marketability  of  aaterial  froa  the 
claia.   The  test  aay  be  satisfied  if  successful  market- 
ing by  others  has  sufficiently  established  that  claia- 
ant's  coaparable  aaterial  is  itself  aarketable. 


Dnited  States  v.  Haaie  Vaughn  et  alT 
Tjuly  24,  1981)" 


56  IBLA  247 


A  discovery  of  valuable  minerals  under  Federal 
aining  laws  exists  only  where  the  minerals  found  are 
of  such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  labor 
and  aeans  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine.   Discovery  requires  a 
showing  that  the  mineral  can  be  presently  extracted, 
removed,  and  aarketed  at  a  profit. 

United_States  v.  Blanch  P.  Day,  Wilaa  Jean  Kendall, 
56~IBLA  300  (July  29,~1981) 


BI.SI.!!S_CLJL!HS — Continued 

DISCOVERY — Continued 

Barketabilit^--Continued 

Land  aay  be  considered  "chiefly  valuable  for 
building  stone"  where  the  building  stone  values  of 
the  mineral  deposit  sought  are  greater  than  any  other 
mineral  values  or  nonnineral  values  for  which  the  land 
may  be  appropriated. 

HEiiS5_States_v4  Richard  P.  Haskins.  59  IBLA  1 
(Oct.  21,  1981)  "  88  I.D.  925 


A  discovery  of  valuable  minerals  under  the  Federal 
mining  laws  exists  only  where  the  minerals  found  are  of 
such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  aeans  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine.   Discovery  requires  a  show- 
ing that  the  mineral  can  be  presently  extracted, 
reaoved,  and  aarketed  at  a  profit. 

United  States  v.  Grovenor  B.  Hontapert  et  al..  63  IBLA 
35~Bar.  30,~1982) 


A  discovery  of  a  valuable  mineral  deposit  has  been 
aade  where  ainerals  have  been  found  and  the  evidence  is 
of  such  a  character  that  a  prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
aeans,  with  a  reasonable  prospect  of  success,  in  devel- 
oping a  valuable  mine.   This  generally  requires  a  show- 
ing of  aarketability — that  the  deposit  in  question  can 
be  extracted,  reaoved,  and  aarketed  at  a  profit  at 
present. 

United  States_vi  Eugene  Bowyer  et  a_li(  63  IELA  388 
(Apr.  307  19827 


For  a  aining  claia  to  be  valid  there  aust  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claia.   There  has  been  a  discovery  where 
ainerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  aeans,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

When  the  Government  contests  a  nining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claia  and  found  the  quantity  of 
ainerals  insufficient  to  support  a  finding  of  discovery, 
a  priaa  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claimants  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
aade. 

Where  contestees  present  uncon troverted  evidence 
showing  that,  over  a  period  of  4  years,  they  and  a  part- 
ner have  extracted  26  or  27  ounces  of  gold  from  their 
claia  using  a  suction  dredge,  and  where  the  Government 
has  aade  no  showing  that  suction  dredge  mining  would  be 
insufficient  to  support  a  valid  claim,  the  contest  is 
Froperly  dismissed  without  prejudice  to  the  initiation 
of  another  contest  complaint. 

United_States  v^Clifford  L.  6  Hary  A.  Williams, 
65  IBLA~346  "(July  16,~1982) 
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HINING  CLAIHS--Continued 


Ili*ISG_£LIIIS — Continued 


DISCO VEBY--Continued 


ENVIROHHENT 


flarketabiliti--Continued 

A  discovery  of  valuable  minerals  under  the  Federal 
lining  laws  exists  only  where  the  minerals  found  are  of 
such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine.   Discovery  requires  a  show- 
ing that  the  mineral  can  be  extracted,  removed,  and 
marketed  at  a  profit  presently,  and  could  have  been  as 
of  the  date  the  lands  were  withdrawn  from  mineral  entry. 

United  States  v.  Alaska  Limestone  Corp..  66  IBLA  316 
(Aug.  25,  1982) 


A  finding  that  proposed  mining  operations  will 
not  have  a  significant  impact  on  the  human  environment, 
and  that  hence  no  environmental  impact  statement  is 
required,  will  be  affirmed  on  appeal  where  the  record 
establishes  that  relevant  areas  of  environmental  con- 
cern have  been  identified,  particularly  the  effect  of 
excessive  stream  turbidity  due  to  sediment  runoff  on 
fish  populations  and  habitat  and  local  water  use,  and 
the  determination  is  the  reasonable  result  of  the 
environmental  analysis  in  light  of  proposed  measures  to 
minimize  the  environmental  impact. 

Siiliam_Ii_Iuclter_e  t_aK ,  82  IBLA  32U  (Sept.  7,  198U) 


The  value  of  a  mineral  deposit  claimed  under  the 
mining  laws  must  be  determined  by  objective  rather  than 
subjective  criteria.   An  otherwise  invalid  mine  cannot 
be  bootstrapped  into  validity  because  the  material  may 
be  used  in  some  other  profitable  business  in  which  a 
claimant  may  be  engaged. 

United  States  v.  Hichael  D. Beckley,  Virginia  R.  Beckley. 

66  IBLA  357  (Aug.  27,  1982) 


EXCESS  RESERVES 

The  charge  of  invalidity  due  to  the  presence  of 
excess  reserves  admits  that  the  mineral,  gua  mineral, 
exists  within  additional  claims,  but  raises  the  conten- 
tion that  because  of  the  quantity  of  mineral  present  in 
unchallenged  claims  owned  by  the  mineral  claimant,  the 
mineral  in  the  challenged  claims  would  have  no  market 
and  thus  is  essentially  valueless. 

United  States  y.  Clare  Williamson  and  Lapine  Pumice 
CoT,  U5  IELA~26U  (FebT  U,  198o7"  87  I.E.  31 


Although  a  favorable  showing  of  actual  sales  may 
demonstrate  marketability,  lack  of  sales  is  not  neces- 
sarily conclusive  on  the  issue  of  marketability.  Lack 
of  sales  may  be  overcome,  after  all  the  evidence  is 
heard,  by  a  preponderance  of  the  evidence  showing  that 
a  prudent  person  could  have  extracted  and  marketed  the 
mineral  profitably. 


United  States  v.  Victor  Material  Co. 
(Sept.  28,  1982) 


67  IBLA  2714 


The  requirement  that  a  mining  claimant  show 
that  the  mineral  discovered  on  the  clai»  is  presently 
marketable  at  a  profit  simply  means  a  mining  claimant 
must  show  that,  as  a  present  fact,  taking  into  con- 
sideration historic  price  and  cost  factors  as  well  as 
the  likelihood  of  their  continuance  or  change,  there  is 
a  reasonable  likelihood  of  success  that  a  paying  mine 
can  be  developed. 

In_re  Pacif ic_Coast  Molybdenum  Co. .  75  IBLA  16  (Aug.  5, 
19837"  90  I.D.  352 


The  requirement  that  a  mining  claimant  show  that 
the  mineral  discovered  on  the  claim  is  presently  mar- 
ketable at  a  profit  simply  means  that,  as  a  present 
fact,  taking  into  consideration  historic  price  and  cost 
factors  as  well  as  the  likelihood  of  their  continuance 
or  change,  there  is  a  reasonable  likelihood  of  success 
that  a  paying  mine  can  be  developed. 

Mfli£ed_States_vi_Janet_Bi_Co££le_et_ali,  81  IBLA  109 
(Bay  30,  1980) 


For  a  mining  claim  to  be  valid  there  must  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 
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United  States  v.  Oneida  Perlite  Corp. 
(AugT  277~1S81)~" 


57  IELA  167 

88  I.D.  772 


EXTRALATERAL  RIGHTS 

A  withdrawal  from  the  operation  of  the  general 
mining  laws  does  not  deprive  a  claimant  of  the  right  to 
exercise  extralateral  rights  within  the  withdrawn  lands 
if  those  extralateral  rights  are  derived  from  ownership 
of  valid  lode  mining  claims  located  prior  to  the  with- 
drawal.  The  ownership  of  ores  and  minerals  by  virtue 
of  extralateral  rights  stemming  from  valid  lode  mining 
claims  located  prior  to  withdrawal  is  not  divested  by 
the  withdrawal . 

A  .n_t  h  o  ni_  J  usk  ie  w  ic  z ,  79  IBLA  267  (Bar.  7,  198H) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  at 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 

]!§stern_Nuclearx_Inc.  ,  82  IBLA  67  (July  12,  1984) 


United  States  v.  Oscar  E.  S  Gary  K.  Anderson, 
170  (Oct.  15,  1981)"" 


83  IBLA 
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BHHS    CLAIHS — Continued 

EXTRALATERAL  8IGBTS — Continued 

Hhere  a  lode  aining  claia  is  located  partially  on 
withdrawn  land,  it  is  not  null  and  void  ab  initio  to 
the  extent  of  its  inclusion  of  such  lands.   A  locator 
whose  discovery  is  on  lands  opened  to  location  Bay 
extend  the  end  lines  and  side  lines  of  his  claia  across 
withdrawn  or  patented  land  to  define  the  extralateral 
rights  to  lodes  or  veins  which  apex  within  the  claia. 

Cgainco  Aaerican,  Inc.  8«  IBLA  209  (Dec.  27,  1984) 


Hhere  an  Adainistrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  foraing  his  opin- 
ion, as  is  the  recognized  custoa  aaong  geologists  and 
aining  engineers,  no  error  was  coaaitted  in  overruling 
objections  to  adaission  in  evidence  of  the  assay  cer- 
tificates.  Haterial,  relevant  hearsay  is  adaissible  in 
adainistrative  proceedings. 

United  States  v.  Richard  G.  Cleaans  et  al..  45  IBLA  64 
(Jan.  17,  1980) 


In  deteraining  the  validity  of  a  ain 
Government  contest,  the  entire  evidentiar 
be  considered.  If  the  Governaent  fails  t 
ficient  priaa  facie  case  against  a  aining 
claiaant  aay  aove  to  have  the  contest  dis 
rest  his  case.  However,  when  the  claiaan 
with  his  evidence,  the  Adainistrative  Law 
consider  the  evidence  presented  and  weigh 
ance  with  its  probative  value.  In  choosi 
the  case,  the  claiaant  bears  the  burden  o 
a  preponderance  of  the  evidence  and  bears 
nonpersuasion  if  he  fails. 
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Onited  States  v.  Clare  Hilliaason  and  Lapine  Pnaice 
Co..,  45  IBLA~264  (Feb.  U~    1980)  "  87  1. 57  34 


Evidence  subaitted  on  appeal  after  an  initial  de- 
cision in  a  aining  contest  aay  not  be  relied  upon  in 
aaking  a  final  decision  but  aay  only  be  considered  to 
deteraine  if  the  hearing  should  be  reopened. 

United  States  v.  Ludwiq  G.  Rosenkranz.  46  IBLA  109 
(Feb.  29,  1980) 


AliceW.  Rouse  et  al.,  56  IBLA  36 


United  States  v. 
(July  8,  198l7~" 


The  Government  has  established  a  priaa  facie  case 
when  a  mineral  examiner  testifies  that  he  has  examined 
a  mining  claia  and  has  found  the  mineral  values  insuf- 
ficient to  support  a  finding  of  discovery. 

United  States  v.  Joseph  R.  and  Aletha  Henri.  46  IBLA 
221  (Har.  277  1980) 


Due  process  does  not  require  notice  and  a  prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

ii22_Ii_B2ckw^ll_and_Alva_Ai_Rockwell,  47  IBLA  272 
(Hay  13,  1980) 

fi§S_M§iss,  49  IBLA  332  (Aug.  25,  1980) 

S§USS_"i._llann,  54  IBLA  8  (Apr.  6,  1981) 


mHIG  CLAIHS — Continued 

hearings — Con tinned 
Lamar  Burnett  et  ux. .  84  IBLA  166  (Dec.  19,  198a) 


Absent  a  patent  application,  the  disaissal  of  a 
contest  coaplaint  by  an  Adainistrative  Law  Judge  does 
not  establish  the  validity  of  the  claia,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  aining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 


United  States  v,  George  C, Hooker  et  al. 

(Hay  277~19807 


48  IBLA  22 


In  proceedings  before  the  Department  to  deteraine 
the  validity  of  a  aining  claia,  notice  and  an  opportun- 
ity for  a  hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.   Hhere  the  validity  of  a 
claia  turns  on  the  legal  effect  to  be  given  facts  of 
record  concerning  the  status  of  the  land  when  the  claig 
was  located,  no  hearing  is  required. 

Jofen_ lr_Schnabel ,  50  IBLA  201  (Sept.  30,  1980) 

Hackay  Bar  Corp..  69  IBLA  1U8  (Dec.  13,  1982) 


The  procedure  followed  by  the  Departaent  of  the 
Interior  in  the  initiation  of  aining  contest  cases  is 
in  coapliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Adainistrative  Procedure 
Act,  5  U.S.C.  t  551  (1976). 

To  warrant  a  further  hearing  in  a  aining  claia 
contest,  based  upon  asserted  lack  of  discovery,  an 
appellant  aust  aake  an  evidentiary  tender  of  proof  of 
discovery.   Evidence  of  a  past  discovery  is  not  suffi- 
cient by  itself  to  indicate  that  a  different  result 
aight  now  be  obtained. 

United_States  vi_Hary._E._Gray.,  50  IBLA  209  (Sept.  30, 
19807 


Hhere  a  Governaent  contest  coaplaint,  when  filed 
and  received  by  mineral  claiaants,  correctly  identi- 
fies all  claiaants  as  of  that  tiae,  the  substitution 
or  addition  of  subsequent  transferees  is  the  obligation 
of  those  who  have  acquired  such  an  interest  and  their 
failure  to  so  aove  will  not  vitiate  the  effectiveness 
of  an  adjudication  of  the  validity  of  a  mining  claim. 

United  States  v.  Virgil  Prowell  and  Belinda  Prowell, 
52  IELA  256~l?eb~  6,  1981)" 


Notice  and  an  opportunity  for  a  hearing  is  re- 
quired only  where  there  is  a  disputed  question  of  fact 
and  where  validity  of  a  aillsite  location  turns  on  the 
legal  effect  to  be  given  facts  of  record  concerning  the 
status  of  the  land  when  the  aillsite  was  located,  no 
hearing  is  required. 

John  C._and  Harth^H^  Thoaas  d.t,a.  Tungsten  Bininq 
Coa7~53~IBLA~182~(Har7  17,  1981) 


Evidence  subaitted  on  appeal  after  an  initial 
decision  in  a  mining  contest  may  not  be  relied  upon 
in  aaking  a  final  decision  but  may  only  be  considered 
to  determine  if  there  should  be  a  further  hearing. 

United_States_vi_Ji  L.  Noss  and  Hary  F,_Noss,  51  IBLA 
355~"(May~12,  1981) 
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fllHIBG  CLAIHS--Continued 


HEARINGS — Continued 


To  warrant  a  further  hearing  in  a  lining  clan 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  aust  Bake  an  evidentiary  tender  of  proof  of 
discovery.   Vague  and  unsupported  assertions  of  min- 
eralization  do  not  establish  equitable  justification 
for  reopening  the  hearing. 

Onited  States  vT  Armin  Speckert.  55  IBLA  3«0  (June  26, 
1981) 


(lining  claias  located  on  land  previously  withdrawn 
froa  mineral  entry  are  null  and  void  ab  initio.   How- 
ever, where  there  are  factual  questions  relating  to 
whether  action  taken  subsequent  to  a  withdrawal  is  in 
the  nature  of  an  amendment  to  a  previous  location  or 
whether  it  constitutes  a  relocation,  the  mineral  claim- 
ant will  be  granted  the  opportunity  to  show  that  the 
subsequent  action  was  a  peraissible  amendment. 

R.  H.  Polkt  Gene  L.  Brown.  57  IBLA  117  (Aug.  25,  1981) 


Mil IMG  CLAIMS — Continued 

HEARINGS — Continued 

found  insufficient  evidence  of  the  discovery  of  a  valu- 
able aineral  deposit. 

Dnited  States  v.  Leon  Hovce  and  Thoaas  Rokita.  59  IBLA 
268  (Oct.  29,  1981) 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claia  will  afford  the  lining 
claiaant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 

To  warrant  a  further  hearing  in  a  aining  claia 
contest  based  upon  asserted  lack  of  discovery,  an 
appellant  aust  make  an  evidentiary  tender  of  proof  of 
discovery.   Evidence  of  a  past  discovery  is  not  suffi- 
cient by  itself  to  warrant  a  further  hearing. 

Dnited  States  vx_John  Burt  et  al.,  59  IBLA  326 
(»ov.  5,  19817 


Hining  claimants  who  have  not  coaplied  with  the 
recordation  requirements  of  sec.  311  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  have  no  due 
process  right  to  an  evidentiary  hearing  before  the 
Department  of  the  Interior  to  show  that  their  actual 
intent  not  to  abandon  rebuts  that  section's  conclusive 
presumption  of  abandonment,  since  the  Department  is 
duty-bound  to  enforce  the  conclusiveness  of  the 
statute's  presumption  whenever  noncompliance  has 
occurred,  and  any  such  hearing  would  be  valueless. 


JohE_3u.EE!llA_*!a.Itej:_Cs._Henderson,  58  IBLA  75  (Sept. 
1981) 


22, 


A  mining  claim  contest  bearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  to 
prove  a  discovery  had  been  made  on  the  claims  in  the 
absence  of  a  tender  of  proof  and  evidence  to  show 
equitable  justification  for  a  further  proceeding  in 
the  case.   Also,  the  case  will  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claimants'  witnesses  on  issues  going  to  their 
failure  to  present  a  case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  showing  of  a  denial  of  due 
process. 

United  States  v.  Ernest  C.  Downs  and  Goldfield  Deep 
Bines  Co.  of  Nevada.  61  IBLA  251  (Jan.  29,  19827 


A  mining  claimant  is  not  entitled  to  a  hearing 
before  his  claim  can  be  declared  invalid  for  having 
been  located  on  land  which  is  segregated  from  location. 

Sherman  C.  Smith,  Hichael  Hitchell.  Jr..  58  IBLA  188 
(Sept. "28.  1981) 


Absent  a  patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claia.  but  aerely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  requireaent,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a  aining  claimant  affirma- 
tively establish  the  validity  of  a  claia. 

Absent  a  patent  application,  in  a  mining  contest 
hearing  where  the  Government's  evidence  of  lack  of  dis- 
covery relates  only  to  insufficient  quality  and  quantity 
of  mineralization  and  the  mining  claimant  produces  evi- 
dence sufficient  to  preponderate  on  those  issues,  the 
contest  complaint  is  properly  dismissed. 

MSit^_States_vi_Halin_Mi_Lewis,  58  IBLA  282  (Oct.  8. 
1981) 


Where  the  Government  contests  the  validity  of  a 
aining  claim,  it  bears  only  the  burden  of  establishing 
a  prima  facie  case  of  lack  of  discovery:  the  burden 
then  shifts  to  the  claimant  to  overcome  the  Govern- 
ment's showing  by  a  preponderance  of  the  evidence.   A 
prima  facie  case  is  established  when  a  Government  min- 
eral examiner  testifies  that  he  examined  the  claim  and 


where  a  contest  complaint  charges  that  no  qualify- 
ing discovery  of  aineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claia  is  sufficient  to  raise  a  justiciable  issue 
to  be  resolved  at  a  hearing. 

JLi£h_Kno block ,    61    IBLA    297     (Feb.     3,    1982) 


The  Government  is  under  no  obligation  to  provide 
counsel  for  a  mining  claimant  at  an  administrative 
hearing.   Failure  of  the  claiaant  to  have  counsel  at  a 
hearing  into  the  validity  of  mining  claias  will  afford 
the  claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  couosel. 


Dnited  States  v.  Imperial  Gold.  Inc. 
(Hay~28,  1982) 


6U  IBLA  211 


If,  after  the  Government  has  established  a  priaa 
facie  case  of  nondiscovery,  evidence  presented  by  a 
mining  claimant  in  a  Government  contest  fails  to  show 
that  there  has  been  discovery  of  a  valuable  mineral 
deposit,  the  claia  is  properly  declared  invalid  regard- 
less of  any  defects  in  the  Government's  case. 

To  warrant  a  further  hearing  in  a  mining  claim 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  aust  Bake  an  evidentiary  tender  of  proof  of 
discovery.   Vague  and  unsupported  assertions  of  min- 
eralization do  not  establish  a  basis  for  reopening  the 
hearing.   Because  under  30  U.S.C.  «  23    (1976)  a  mining 
claimant  aust  sake  a  discovery  of  a  valuable  mineral 
deposit  prior  to  the  location  of  the  claim,  it  is  pre- 
sumed that  when  the  validity  of  his  claim  is  challenged, 
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the  lining  clamant  need  only  cone  forward  with  the 
evidence  of  discovery  which  he  has  already  Bade. 

United  States  v.  Gary  J.  Burdock.  65  IBLA  239  (July  9, 
1982) 


Even  if  the  Government  had  failed  to  make  a  prima 
facie  case  against  the  validity  of  the  clan,  evidence 
presented  by  the  contestee  which  shows  that  a  discovery 
had  not  been  made  may  support  a  determination  of  inva- 
lidity, because  when  a  contestee  introduces  evidence, 
the  determination  must  be  made  on  the  basis  of  the 
whole  record,  not  just  a  part  of  it. 

1  continuance  of  a  hearing  into  the  validity  of  a 
mining  claim  will  only  be  granted  where  the  mining 
claimant  presents  sufficient  reason  to  justify  the 
grant  of  an  additional  opportunity  to  present  his  case, 
i.eir  where  circumstances  have  placed  a  substantial 
constraint  upon  his  ability  to  obtain  or  offer  samples 
or  other  evidence  of  a  discovery.   Furthermore,  it  must 
appear  that  the  claimant  is  not  using  the  additional 
time  to  make  the  requisite  discovery. 


United  States  v.  Bichael  D.  Beckley, 
66  IBLA  357  (Aug.  277  1982) 


_V  irgi  ni  a_Ri_Beckle^ , 


It  is  not  reversible  error  for  an  Administrative 
Law  Judge  to  supplement  the  record  by  receiving  evi- 
dence after  the  close  of  the  hearing  in  order  to  render 
a  fully  informed  initial  decision,  where  the  party 
objecting  to  the  admission  of  the  additional  evidence 
is  given  an  opportunity  to  comment  on  and  challenge 
such  evidence. 


United  States  v.  Victor  Haterial  Co. , 
7sept.  28,  1982) 


67  IBLA  27U 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness*  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Haterial,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 


J<Ach.ar.d_Si_Arbo,  70  IBLA  2U4 


United  States  y_ 
73an.  25,  1983) 


Absent  a  patent  application,  in  a  mining  claim 
contest  hearing  tlfere  is  no  requirement  that  a  mining 
claimant  show  that  a  contested  claim  is  valid;  rather, 
the  claimant's  burden  is  to  preponderate  on  the  issues 
raised  by  the  evidence. 


United  States  v.  Florence  Cannon.  70  IBLA  328  (Feb. 
1983) 


1, 


Where  the  record  of  a  mining  claim  contest  con- 
tains evidence  suggesting,  but  not  adequately  proving, 
that  the  claimant  has  made  a  valuable  discovery,  and 
where,  on  appeal,  the  claimant  submits  an  affidavit 
alleging  facts  that,  if  proven,  would  strongly  support 
a  finding  that  a  discovery  has  been  made,  it  is  appro- 
priate to  reopen  the  record  to  give  the  claimant  the 
opportunity  to  establish  these  facts. 

Iiilited_States^i_Jo^ep_h_Laczkow^ki_6_Eula_G^_Jones 
i32fi!ne2l_,~71  IBLA  364  (liar.  28,~i983) 
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Evidence  presented  by  the  claimant  which  shows 
that  a  discovery  had  not  been  made  may  support  a 
determination  of  invalidity  because  when  a  claimant 
introduces  evidence  the  determination  must  be  made  on 
the  basis  of  the  whole  record,  not  just  a  part  of  it. 

United  States  v.  T.  J.  Jones.  Robert  E.  Jones.  72  IBLA 
52  (AprT~12,~1983) 


The  record  established  at  the  hearing  in  a  mining 
claim  contest  is  the  sole  basis  for  determining  the 
validity  of  a  claim. 


United  States  v.  Lee  H. 
128  (Hay  237~1983) 


iice.  Goldie  E.  Rice.  73  IBLA 


Where  a  notice  of  intent  to  hold  a  hearing 
pursuant  to  30  D.S.C.  t  621(b)  and  143  CFR  3736.1(b), 
when  transmitted  and  received  by  the  locators  of  the 
claims  at  issue,  correctly  identifies  all  locators  of 
record  as  of  that  time,  the  substitution  or  addition  of 
subsequent  transferees  is  the  obligation  of  those  who 
have  acquired  such  an  interest  and  their  failure  to 
participate  in  the  hearing  will  not  vitiate  that  hearing. 

£rea.3_,Hj._Hi  11  ar ,  7U  IBLA  205  (July  18,  1983) 


No  hearing  is  required  to  declare  a  mining  claim 
invalid  when  it  is  shown  that  at  the  time  of  location 
of  the  claims  the  land  was  not  open  to  location. 

Larry  HcHaster  et  al..  76  IBLA  370  (Oct.  25,  1983) 


In  a  mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.   Where  the  Administrative  Law 
Judge  incorrectly  states  a  contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a  mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a  discovery, 
a  prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

Cactus  Bines  Ltd..  79  IBLA  20  (Feb.  3,  1981) 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered;  therefore,  if  evidence  presented  by  the 
contestees  shows  that  there  has  not  been  a  discovery, 
it  may  be  used  in  reaching  a  decision  that  the  claim  is 
invalid  because  of  a  lack  of  discovery,  regardless  of 
any  defects  in  the  Government's  prima  facie  case. 

United  States  v.  Oscar  E.  S  Gary  K.  Anderson,  8  3  IBLA 
170  (Oct.  15,  1981*7 
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A  Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a  withdrawal  of  the 
land  involved  from  appropriation  under  the  dining  law, 
and  a  contest  will  not  lie  against  a  subsequently  lo- 
cated mining  claim  on  a  charge  that  a  portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  en- 
braced  by  the  perait. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co7,  45  IBLA  264  TFeb.  4,  1980)  "  87  I.D.  34 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

J_____l___________2_»  47  IBLA  12  (Apr.  10,  1980) 

_l___________i__a_____»  55  IBLA  31  (Bay  28,  1981) 

________________  Dunbar  Stone  Co.,.  56  IBLA  61  (July  10, 

1981) 

Sherman_C^_Smithx_Bj;cJae^_jTitch^llA_Jr.,  58  IBLA  188 
(Sept.  28,  1981) 

__°_______1_____»  65  IBLA  10  (June  17,  1982) 

J2hn_S._Flen.inj.  65  IBLA  357  (July  20,  1982) 

Joe  Karren,  ,Sr. ,  et  al. ,  65  IBLA  387  (July  23,  1982) 

_2________K_n____-  _____11__be__»  72  1Blk    75  t»pr-  12, 

1983) 

____2__________________«  7y  IBLA  36U  (July  28,  1983) 

B._Joan_Bry.an__Bichael  Ratatich,  76  IBLA  192  (Oct.  6, 
1983) 

John_F._Balonex_Vicki_L._Balone,  84  IBLA  5  (Nov.  26, 
1984)" 


An  application  under  the  Act  of  Apr.  23,  1932, 
43  U.S.C.  4  154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a  reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  of  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

I_2____________2_»  u7  IB-A  121  (Apr-  28,  1980) 


Land  which  has  been  patented  without  a  reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  the  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio,  and  an  attempted  recordation  of 
such  mining  claims  is  properly  refused  by  the  Bureau 
of  Land  Banagement. 

_21__________.  ^  IBLA  17  (July  15,  1980) 
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location,  reestablish  or  protect  rights  to  the  prior 
claim. 

_________ _____»  <»9  IBLA  162  (July  30,  1980) 


Land  which  has  been  patented  without  a  reservation 
of  minerals  to  the  United  States  is  not  available  for  the 
location  of  mining  claims,  and  Bin  properly  rejects  a 
copy  of  a  notice  of  location  of  a  lode  claim  insofar 
as  it  covers  patented  land.   However,  BLB  should  not 
reject  the  notice  insofar  as  it  concerns  unpatented 
lands,  provided  that  the  claim  conforms  to  the  rules 
governing  lode  claims  after  being  amended  to  exclude 
the  patented  areas. 

__________<__§________.  "q  IBL»  249  (Aug.  18,  1980) 


A  mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

_52£______I___i__r______l_#  50  IBLA  280  (Oct.  6,  I960) 


The  Outer  Continental  Shelf  Lands  Act,  as  amended, 
43  U.S.C.  44  1331-56  (Supp.  II  1978),  provides  the 
exclusive  authority  for  the  development  of  minerals  on 
the  outer  continental  shelf.   dining  claims  situated  on 
the  outer  continental  shelf  assertedly  located  pursuant 
to  the  placer  provisions  of  the  general  mining  law, 
30  U.S.C.  44  35-36  (1976),  must  be  declared  null  and 
void. 


Z____J_____vai_.  50  IBLA  303  (Oct.  7,  1980) 


87  I.D.  478 


Bining  claims  located  on  lands  subject  to  valid, 
ongoing,  and  pre-existing  rights-of-way  granted  to  the 
State  of  Idaho  pursuant  to  the  Federal  Aid  Highway  Act, 
23  U.S.C.  4  317  (1976),  to  use  the  lands  for  materials 
for  highway  construction,  are  null  and  void  ab  initio. 

James  F.  Pepcorn,  Wayne  A.  Reddekopp,  50  IBLA  414 
7oct.~247  1980) 


Bining  claims  located  on  land  at  a  time  the  land  is 
withdrawn  frcm  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  at  initio. 

__£_______________________.  51  IBLA  30  (Oct.  30,  1980) 


Land  which  has  been  conveyed  to  a  state  without  a 
reservation  of  minerals  to  the  United  States  is  not 
available  for  the  location  of  mining  claims,  and  a  min- 
ing claim  located  on  such  land  after  it  is  so  patented 
is  null  and  void  ab  initio. 

Don_Pi_Sm it h ,  51  IBLA  71  (Oct.  31,  1980) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

where  a  mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decision  declaring  such  a  location 
void,  do  not  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a  party  with  an  interest  in  the  prior 


A  single  discovery  of  mineral  within  a  placer  min- 
ing claim  does  not  conclusively  establish  the  mineral 
character  of  all  the  land  included  in  the  location. 
Whether  the  land  embraced  in  the  claim  is  mineral  in 
character  is  an  issue  which  remains  open  to  investiga- 
tion and  determination  by  the  Department  until  patent 
issues.   The  contestee  must  establish  that  each  10-acre 
tract  within  the  entire  claim  is  mineral  in  character. 
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failing  in  which  any  nonmineral  10-acre  tract  is  prop- 
erly excluded  from  the  patent  application. 

UnitedStates  v.  Cameron  Catlin  Bohie  et  al..  United 
States  y._Exxon  Corp.  et  al..  United  States  v.  Aidabelle 
Brown_et_al7_JSup.E..l_,  51  IBLA  97  (Nov.  5,~1980) 

87  I.D.  535 


Land  which  has  been  patented  without  a  reservation 
of  minerals  to  the  United  States  is  not  available  for 
the  location  of  mining  claims  and  BLM  properly  refuses 
recordation  of  such  claims. 

§iiv.er_S£Ot_Betalsx_Inci,  51  IBLA  212  (Dec.  10,  19B0) 


Mining  claims  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  forn 
are  null  and  void  ab  initio.   A  first-form  reclama- 
tion withdrawal  completed  prior  to  Oct.  21,  1976, 
remains  in  effect,  subject  to  review  by  the  Secretary, 
notwithstanding  the  repeal  of  the  statute  authorizing 
the  initiation  of  such  withdrawals. 

Sam_McCorBa  ck ,  52  IBLA  56  (Jan.  6,  1981) 
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£S£ll_5l§i»  82  IBLA  146  (July  11,  1984) 


Portions  of  mining  claims  located  on  lands  on 
which  the  minerals  have  been  withdrawn  from  mineral 
entry  are  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  does  not  support  a 
finding  that  all  the  claims  in  issue  are  partially 
situated  on  such  land,  the  case  will  be  remanded  for 
read  judication . 

MEl_3C!_Jewell_ Right  aire,  53  IBLA  125  (Mar.  5,  1981) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing 
of  a  state's  application  to  select  lands  segregates 
the  lands  from  all  subsequent  appropriation,  including 
location  under  the  mining  laws;  however,  the  applica- 
tion to  select  has  no  segregative  effect  when  at  the 
time  the  application  is  filed,  the  land  is  withdrawn 
from  all  forms  of  appropriation  under  the  public  land 
laws,  including  selections  by  a  state. 

John  C.  and  Martha  W.  Thomas_d.b.a .  Tungsten  Mining 
Co.,  53  IELA~182  (Mar.  17,  198li 


The  President  had  nonstatutory  authority  to  with- 
draw public  land  in  addition  to  authority  conferred 
upon  him  by  the  Pickett  Act,  43  U.S.C.  $%  141,  142 
(1970).   Such  nonstatutory  authority  was  not  limited 
by  the  terms  of  43  U.S.C.  s  142  (1970)  which  provided 
that  withdrawn  lands  shall  remain  open  to  location  for 
metalliferous  minerals. 

where  BLM  filed  an  application  for  a  protective 
withdrawal  pursuant  to  Exec.  Order  No.  10355  which 
would  reserve  the  subject  land  from  all  forms  of  appro- 
priation including  location  and  entry  under  the  mining 
laws  and  the  application  was  duly  noted  on  the  official 
status  plats,  the  lands  were  segregated  from  the  date 
of  notation  to  the  extent  that  the  withdrawal,  if 
effected,  would  prevent  such  forms  of  appropriation. 
A  protective  withdrawal  is  not  a  temporary  withdrawal 
under  the  Pickett  Act,  43  U.S.C.  »  141  (1970) ,  and  is 
not  limited  by  the  terms  of  43  U.S.C.  4  142  (1970)  which 
provides  that  temporarily  withdrawn  lands  shall  remain 
open  to  location  for  metalliferous  minerals. 

A  mining  claim  located  on  land  which  was  segre- 
gated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 


Northwest_Ex£lorationst_Inc. 
1981) 


52  IBLA  87  (Jan. 


12, 

I.D. 


31 


A  mining  claim  located  on  land  at  a  time  when  the 
land  is  segregated  from  mining  location  by  a  proposed 
withdrawal  centers  no  rights  on  the  locator  and  is 
properly  declared  null  and  void  ab  initio. 

4iI§l!_ii-fiI2I!I!ODi_Sli'  53  IBI-A  251  (Mar.  19,  1981) 


A  mining  claim  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
is  null  and  void  ab  initio.   A  first  form  reclamation 
withdrawal  completed  prior  to  Oct.  21,  1976,  remains 
in  effect,  subject  to  review  by  the  Secretary,  not 
withstanding  the  repeal  of  the  statute  authorizing  the 
initiation  of  such  withdrawals. 

A  mining  claim  located  on  lands  previously  with- 
drawn from  af propria tion  under  the  mining  laws  is  null 
and  void  ab  initio.   Lands  included  in  a  withdrawal 
remain  withdrawn  until  there  is  a  formal  revocation 
or  modification  of  the  order  of  withdrawal.   It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a  future  revocation  of  the  withdrawal  is  being 
considered. 

f 

William  C.  Reiman,  Richard  H.  Edmondson,  54  IBLA  103 
(Apr.  15,  1981) 


BLM's  decision  declaring  mining  claims  null  and 
void  ab  initio  will  be  vacated  where  it  appears  that 
the  claims  were  located  on  lands  which  were  open  to 
mineral  entry  on  the  date  of  location. 

Mining  claims  located  on  lands  withdrawn  from 
mineral  entry  are  null  and  void  ab  initio. 

*aSli£an_Resourcesi_Ltdi,  52  IBLA  290  (Feb.  9,  1981) 


Land  which  has  been  patented  without  a  reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

Ariel_Ci_MacDonald_et_al.,  52  IBLA  384  (Feb.  19,  1981) 

52n*Id_Mi_Hoar,  81  IBLA  74  (Bay  23,  1984) 


A  mining  claim  located  after  Aug.  11,  1955,  is 
properly  declared  null  and  void  ab  initio  when  at  the 
tine  of  location  the  claim  is  located  on  lands  with- 
drawn for  power  development  or  powersites  and  such 
lands  are  under  examination  and  survey  ty  a  prospective 
licensee  of  the  Federal  Power  Commission  under  an  uncan- 
celed preliminary  permit.   This  preliminary  permit, 
issued  under  the  Federal  Power  Act  and  authorizing  the 
prospective  licensee  to  conduct  its  examination  and 
survey,  may  not  have  been  renewed  in  the  case  of  such 
prospective  licensee  more  than  once. 

RobeEt_i-_P§tti3rew,  54  IBLA  257  (Apr.  28,  1981) 
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where  an  executive  order  issued  subsequent  to 
the  Pickett  Act  of  June  25,  1910,  as  amended,  43  U.S.C. 
««  141,  142  (1970),  does  not  specifically  close  all 
lands  withdrawn  under  any  authority  other  than  the 
Act,  the  said  lands  are  open  to  exploration,  discovery, 
occupation,  and  purchase  under  the  mining  laws  of  the 
United  States  so  far  as  the  sane  apply  to  metallif erous 
minerals. 

i*£2tern_Nuclearx_Inci,  55  IBLA  20  (May  26,  1981) 


Land  which  has  been  patented  without  a  reservation 
of  minerals  to  the  United  States  is  not  available  for 
the  location  of  placer  mining  claims,  and  BL(1  properly 
■ay  reject  documents  subaitted  for  recordation  of  a 
mining  claim  insofar  as  they  cover  patented  land. 

D.r_Es t re mado ,  55  IBLA  49  (flay  29,  1981) 


MINING  CLAIMS — Cont  inued 

LANDS  SUBJECT  TO — Continued 

A  mining  clain  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void. 

Richard  Thorpe.  Anne  Thorpe,  59  IBLA  176  (Oct.  26, 
1981) 

Geor3e_Hi_Fenniaore_et_ali,  63  IBLA  214  (Apt.  12,  1982) 


Under  43  CFB  2091. 6-a  and  2627.4(b),  the  filing  of 
a  state's  application  to  select  lands,  where  the  filing 
is  regular  on  its  face,  segregates  the  lands  frcm  all 
subsequent  appropriation,  including  location  and  entry 
under  the  mining  laws  and  a  millsite  located  while  the 
land  is  so  segregated  is  null  and  void  ab  initio. 

John  C.  and  Martha  B.  Thomas,  d.b. a.  lungsten  Wining  Co. 
ifiJS_Sg£2£siderationl,  59~IBLA  364~(Nov.  9,  198lJ 


Under  the  "equal-footing"  doctrine,  a  state  has 
title  to  lands  beneath  its  navigable  rivers,  and  this 
Board  has  no  jurisdiction  to  determine  the  validity  of 
such  riverbed  mining  claims  asserted  under  state  law. 
However,  where  an  unpatented  mining  claim  is  filed  for 
record  with  the  Bureau  of  Land  Management  pursuant  to 
the  Federal  mining  law  and  the  public  records  disclose 
that  all  public  lands  embraced  in  the  claim  had  been 
withdrawn  from  mining  location  before  the  claimant 
located  the  mining  claim,  the  filing  is  properly 
rejected  by  BLM  and  the  claim  declared  null  and  void 
ab  initio. 

Sary._Willis,  56  IBLA  217  (July  22,  1981) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  for  an 
Indian  reservation  is  null  and  void  ab  initio. 

Steve_Fosterx_Elmer  Brewster,  56  IBLA  282  (July  28, 
1981) 


Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  are  null  and  void  ab  initio.   How- 
ever, where  there  are  factual  questions  relating  to 
whether  action  taken  subsequent  to  a  withdrawal  is  in 
the  nature  of  an  amendment  to  a  previous  location  or 
whether  it  constitutes  a  relocation,  the  mineral  claim- 
ant will  be  granted  the  opportunity  to  show  that  the 
subsequent  action  was  a  permissible  amendment. 

Bi_Mi_Polkt_Gene_Li_Brown,  57  IBLA  117  (Aug.  25,  1981) 


Lands  which  in  1929  were  included  in  an  oil  and 
gas  permit  issued  under  the  Mineral  Leasing  Act  of  1920, 
were  not  subject  to  mining  location,  and  mining  claims 
located  on  such  lands  are  invalid  ab  initio. 

!E2Sst_Higbee_et_ali,  60  IBLA  267  (Dec.  17,  1981) 


Where  the  public  records  of  the  Department  indi- 
cate that  land  is  not  open  to  entry,  even  if  the  nota- 
tion is  in  error,  any  mining  claim  thereafter  located 
is  null  and  void  ab  initio  until  the  records  are 
changed  to  indicate  that  the  land  is  available. 

Juni°I_ii_E£i!ni§.  &1  IBLA  8  (Dec.  29,  1981) 


A  mining  claim  located  on  lands  subject  to  a  valid, 
ongoing,  and  preexisting  material  site  granted  pursuant 
to  the  Federal  Highway  Act  of  Nov.  9,  1921,  23  U.S.C. 
«  18  (1946),  now  the  Federal  Aid  Highway  Act,  23    U.S.C. 
$  317  (1976),  is  null  and  void  ab  initio. 

Land  which  has  been  patented  without  a  reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

BaiP.h_HeSSOl t ,  61  IBLA  116  (Jan.  6,  1982) 


Mining  claims  located  on  land  which  was  segregated 
and  closed  to  mineral  entry  are  properly  declared  null 
and  void. 


Mining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a  matter  of  law,  and  no  property  rights  are  created 
thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a  decision  holding 
that  such  claims  are  invalid. 

tiIIiin_MEi2S«  58  IBLA  385  (Oct.  21,  1981) 

:22kn_!i_Ji2SSx_5a.2i.n.e._L.id_ke,  73  ibla  16  (May  5,  1983) 

Bi_Wi_Co2eland,  75  IBLA  87  (Aug.  11,  1983) 


Robert  M^Rudio,  Verne  Andrews,  61  IELA  220  (Jan. 
1982)" 


28, 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.   BLM  properly  declares  mining 
claims  null  and  void  to  the  extent  that  they  were 
located  in  the  Sawtooth  National  Recreation  Area  after 
Aug.  22,  1972,  the  date  on  which  the  recreation  area 
was  established  and  the  lands  withdrawn  from  mining 
location. 


Clli t on_Si_ H a le ,  62  IELA  35  (Feb.  24,  1982) 
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A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Land  which  has  been  patented  without  a  reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

ZioiSLSi-ienton •    &2    IBLA    2«3     (Bar.    15,    1982) 


A  mining  claim  which  is  located  after  the  land  has 
been  withdrawn  from  mineral  entry  is  properly  declared 
null  and  void. 

Jaies.W^Gouah,  65  IBLA  59  (June  23,  1982) 


where  mining  claims  were  originally  located  on 
land  which  was  withdrawn  from  mineral  location,  the 
claims  will  be  declared  null  and  void  ab  initio. 

£ailti§ld_5  ini  ng_Coii_Inc_. ,  66  IBLA  115  (Aug.  10,  1982) 


Mining  claims  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry  are  properly 
declared  null  and  void. 

J_£_S_3iBiSa_£2ix_l££j.»  66  IBL4  279  (»ug-  !8.  1982) 
J_S_B_ M i nina_Co_.x_I nc.  ,  69  IBLA  73  (Nov.  30,  1982) 


WINING  CLAIH6 — Continued 

LANDS  SUBJECT  TO — Continued 

The  effect  of  the  issuance  to  the  State  of  Alaska 
of  a  patent  without  a  mineral  reservation  is  to  trans- 
fer the  legal  title  from  the  United  States,  and  to 
remove  from  the  jurisdiction  of  this  Department  the 
consideration  of  all  disputed  questions  concerning 
rights  to  the  land,  including  questions  as  to  the 
alleged  superiority  of  a  mining  claim  to  the  State 
selection.   Where  the  lands  on  which  the  claim  is 
situated  have  been  patented  to  the  State,  BLM  properly 
refused  recordation  of  the  claim,  since  it  has  no 
jurisdiction  over  the  claim. 

Harri_Ji_Pi ke ,  67  IBLA  100  (Sept.  1U,  1982) 


The  lands  underlying  a  nonnavigable  lake  are  not 
available  for  the  location  of  mining  claims  where  the 
uplands  have  been  patented  without  reservation  of 
minerals  to  the  United  States  or  where  the  uplands  in 
the  public  domain  have  been  appropriated. 

LaSie£C§_fi_Eaum_et_al.,  67  IBLA  239  (Sept.  21,  1982) 


where  land  has  been  reconveyed  to  the  United 
States  and  the  reconveyance  reserves  the  minerals  to 
the  grantor,  the  United  States  has  no  authority  to 
recognize  a  claim  for  the  minerals  under  the  mining 
laws,  30  U.S.C.  «  22  (1976),  because  the  minerals  are 
not  owned  by  the  United  States.   Such  a  claim  is  prop- 
erly declared  null  and  void,  regardless  of  whether  or 
not  a  claimant  performed  assessment  work  or  paid  taxes 
on  the  land. 

John_B.  Craiax_Helen_Vi_Cra_i3,  68  IBLA  11  (Oct.  18, 
1982) 


A  decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  U3  U.S.C.  $  15«  (1976),  for  restora- 
tion of  lands  within  a  reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

J°§_*shburn,  66  IBLA  328  (Aug.  25,  1982) 


A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.   In  making  such  a  finding  it 
may  be  necessary  to  draw  the  distinction  between  an 
amended  location  of  a  claim  which  predated  the  with- 
drawal and  a  relocation  or  new  location  made 
subsequently. 

JU_ li._!L§ii •    68  IBLA  122  (Oct.  27,  1982) 


To  the  extent  that  a  mining  claim  is  situated  on 
land  which  was  withdrawn  from  entry  under  the  mining 
laws,  the  claimant  must  not  only  show  that  the  dis- 
covery of  a  valuable  mineral  deposit  presently  exists 
but  also  that  the  claim  was  valid  as  of  the  date  of  the 
withdrawal.   If  the  claim  was  not  valid  at  the  time  of 
the  withdrawal,  it  was  not  excepted  from  the  effect  of 
the  withdrawal.   The  claim  could  not  become  valid  there- 
after by  any  additional  exploratory  work  or  through  an 
increase  of  mineral  value  due  to  a  change  in  the  market. 

United  States  v.  Michael  D.  Becklev.  Virginia  R.  Beckley. 
66  IBLA  357~(Aug.~27,~1982) 


A  mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.   Lands  included  in  a  withdrawal 
remain  withdrawn  until  there  is  a  formal  revocation 
or  modification  of  the  order  of  withdrawal.   It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a  future  revocation  of  the  withdrawal  is  being 
considered. 


Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  on  land  which,  on  the 
date  of  location,  was  included  in  an  application  for 
withdrawal  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws  and  the  mineral  leasing 
laws. 

i°i3ise_ So od al  1 ,    69    IBLA    108    (Nov.    30,    1982) 


where  mining  claims  were  originally  located  on 
land  which  was  withdrawn  from  mineral  location,  the 
claims  are  null  and  void  ab  initio. 

£iail§s_£eaitz,  69  IBLA  1U5  (Dec.  9,  1982) 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a  powersite  is  null  and  void  at 
initio. 

Hckai_Bar_Cor£ . ,  69  IBLA  1U8  (Dec.  13,  1982) 


5°£aIl_iLi_Rl»5.  67  IBLA  32  (Sept.  7,  1982) 


WISING  CLAIHS — Continued 
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A  mining  claia  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry,  by  notation  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 

_______________  69  IBLA  180  (Dec.  15,  1982) 

Phili_____C__a_r.  74  IBLA  1  (June  21,  1983) 


dining  claims  located  for  a  nonaetallif erous 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetallif erous  minerals  are  properly 
declared  null  and  void  ab  initio.   Such  claims  are 
not  preserved  by  a  recitation  in  the  location  notices 
that  the  claims  were  located  for  "bentonite  and  other 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonmetallif erous. 

Li_Hi_Groo»s,  70  IBLA  228  (Jan.  24,  1983) 


Where  an  Act  of  Congress  authorizes  the  setting 
aside  of  lands  for  particular  public  purposes,  and  does 
not  either  expressly  continue  or  prohibit  the  operation 
of  the  general  mining  laws,  the  intent  of  Congress  in 
that  respect  must  be  gathered  from  the  Act  itself,  or 
by  historical  interpretation  of  this  Department  of  that 
Act  and  similar  Acts  relating  to  lands  of  the  same 
status. 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 

If  land  has  been  withdrawn  from  mining,  an  errone- 
ous public  land  record  does  not  open  the  land  to  entry. 
A  mining  claim  located  on  withdrawn  land  is  null  and 
void  even  if  the  land  records  erroneously  indicate  that 
the  land  is  open. 

P_thf_n_e___i______.___.  70  IBLA  264  (Jan.  26,  1983) 

90  I.D.  10 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

A  mining  claia  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

_____t___uf_an,  71  IBLA  183  (Mar.  10,  1983) 


Where  land  has  been  reconveyed  to  the  United 
States  and  the  reconveyance  reserves  the  minerals  to 
the  grantor,  the  United  States  has  no  authority  to 
recognize  a  claim  for  the  minerals  under  the  mining 
laws,  30  U.S.C.  $  22  (1976),  because  the  minerals  are 
not  owned  by  the  United  States.   Such  a  claim  is 
properly  declared  null  and  void  ab  initio. 

________£___________.  71  IBLA  334  (Mar.  28,  1983) 


where  the  land  on  which  a  mining  claia  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  of  the  claim  must  be  determined  as 
of  the  date  of  the  withdrawal  through  the  date  of  the 
hearing.  If  there  was  no  discovery  as  of  the  date  of 
the  withdrawal,  the  land  would  not  be  excepted  from  the 
effect  of  the  withdrawal  and  the  claia  could  not  becoae 
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valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a  later  date. 

United  States  v.  T.  J.  Jones,  Robert  B.  Jones,  72  IBLA 
52  (Apr7  12,  1983) 


No  placer  location  shall  include  more  than 
20  acres  for  each  individual  claimant  and  may  not 
exceed  160  acres  for  an  association  of  up  to  eight 
individual  claimants.   43  CFR  3842.1-2. 

Owjrhee_Calcium_Productsx_Inci,  72  IBLA  235  (Apr.  26, 
1983) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17(d)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 

*___________.  72  IBLA  387  (May  5,  1983) 


Unless  the  statute  creating  the  area  specifically 
provides  otherwise,  areas  within  the  national  park 
system  are  net  open  for  location  of  mining  claims. 

The  provision  of  the  Wilderness  Act  of  1964, 
16  U.S.C.  «  1133(d)(3)  (1976),  which  allows  mining 
claims  to  be  located  in  "wilderness  areas"  until 
Dec.  31,  1983,  applies  only  to  mining  activities 
within  national  forest  lands  designated  as  wilder- 
ness.  It  is  not  applicable  to  lands  such  as  the 
Buffalo  National  River  which  are  part  of  the  national 
park  system,  not  national  forest  lands. 

JLi_I.r_ILinakaj_e.t_.al_s.  73  IBLA  19  (May  9,  1983) 

__■______.  7U  IBLA  34  (June  27,  1983) 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,"  the  question  of  whether  such  a  segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  from  historical  interpretations  of  the 
Department  concerning  the  act  or  other  similar  acts. 

"Notation  rule."   Under  the  notation  rule,  where 
land  is  segregated  from  mineral  entry  under  the  general 
mining  laws  and  that  segregation  is  noted  on  the  offi- 
cial Bureau  of  Land  Management  records,  mineral  loca- 
tion is  foreclosed  until  the  record  is  changed  to 
reflect  that  the  land  is  no  longer  segregated. 

A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio. 

_____e____ii___»  73  IBLA  56  (May  12,  1983) 


A  mining  claim  located  for  a  nonmetallif erous 
mineral  when  the  land  was  withdrawn  from  mineral  entry 
for  nonmetallif erous  minerals  is  properly  declared  null 
and  void  ab  initio. 

Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  lining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  tack. 

To  establish  that  a  location  of  a  claim  after  a 
withdrawal  is  an  amendment  of  a  location  Bade  before 
the  withdrawal,  a  claimant  must  show  that  the  earlier 
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location  included  the  portion  of  the  claia  subject  to 
the  withdrawal,  that  the  persons  asking  the  anended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace  P.  Crocker,  73  IBLA  78  (Bay  17,  1983) 


A  mining  claia  located  on  land  segregated  froa  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a  saall  tract  classification  order  is 
null  and  void  ab  initio. 

Ira«st_L_r_I!r.e.w.i£3i2n«  73  IBLA  167  (Bay  24,  1983) 


Onder  43  CFR  2091. 6-4  and  2627.4(b),  the  filing  of 
an  application  by  the  State  of  Alaska  to  select  lands 
segregates  those  lands  froa  all  subsequent  appropria- 
tions, including  locations  under  the  mining  law.   A 
mining  claim  located  on  land  which  has  been  segregated 
and  closed  to  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

Fred  Thoapson,  74  IBLA  231  (July  19,  1983) 


BLB  may  properly  reject  a  mineral  patent  appli- 
cation to  the  extent  it  includes  land  embraced  in  a 
patent  without  a  mineral  reservation  to  the  United 
States. 


Hels  Swanberg.  Margaret  Swanberg, 
1983) 


74  IBLA  249  (July  22. 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Shiny_£2C.k._H.i£ii!2_CorEi.,  75  ibla  136  (Aug.  15,  198  3) 
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A  mining  claia  located  upon  lands  withdrawn  froa 
aineral  entry  is  properly  declared  null  and  void. 

withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

Rick_6_Linda_ Anderson,  76  IBLA  212  (Oct.  17,  1983) 


A  mining  claia  located  on  lands  previously 
withdrawn  from  appropriation  under  the  mining  laws  is 
properly  declared  null  and  void  ab  initio  and  the 
notice  of  location  submitted  for  recordation  is 
rejected  insofar  as  it  covers  withdrawn  lands. 
However,  BLB  should  not  reject  the  notice  as  it  per- 
tains to  lands  open  to  location,  provided  the  claim 
conforms  to  the  rules  governing  lode  claims  after  being 
amended  to  exclude  the  withdrawn  areas. 

New_SEir i t_ B i n ina_Corp_.  ,  76  IBLA  252  (Oct.  17,  1983) 


Land  which  has  been  granted  and  approved  to  a 
state  without  a  reservation  of  minerals  to  the  United 
States  is  not  available  for  the  location  of  mining 
claims,  and  a  mining  claim  located  on  such  land  after 
it  is  so  conveyed  is  null  and  void  ab  initio. 

The  final  approval  of  a  list  of  state  selected 
lands  ended  the  Department's  authority  to  resolve  con- 
flicting claims  to  those  lands,  including  its  authority 
to  recognize  the  validity  of  mining  claims  situated 
thereon. 

George  Antunpvich,  JohnE,  Curran,  76  IBLA  301 

"(Oct.  19,  1983)""  90  I.D.  464 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,"  the  question  of  whether  such  a  segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  from  historical  interpretations  of  the 
Department  concerning  the  act  or  other  similar  acts. 

A  mining  claim  located  on  land  at  a  time  when  the 
land  is  segregated  from  mining  location  by  a  withdrawal 
confers  no  rights  on  the  locator  and  is  properly 
declared  null  and  void  ab  initio. 


A  lode  mining  claim  located  entirely  on  land  pre- 
viously patented  without  reservation  of  the  minerals  to 
the  United  States  is  null  and  void  ab  initio.   If  the 
discovery  on  which  location  of  a  lode  mining  claim  is 
based  is  on  unappropriated  land,  however,  exterior 
boundaries  may  be  laid  within  or  across  the  surface  of 
patented  land  for  the  purposes  of  claiming  the  unappro- 
priated ground  within  the  end  lines  and  side  lines  and 
securing  the  extralateral  rights  to  the  lode  deposit. 

Zula_C._Brinkerhoff ,  75  IBLA  179  (Aug.  22,  1983) 


Mining  claims  located  on  land  which  has  been  with- 
drawn from  mineral  location  are  properly  declared  null 
and  void  ab  initio.   However,  where  on  appeal  the 
mining  claimant  provides  evidence  which  tends  to  show 
that  some  of  the  claims  are  amended  locations  of  claims 
which  predate  the  withdrawal,  the  case  will  be  remanded 
to  BLM  for  a  determination  of  which,  if  any,  of  the 
claims  are  amended  locations. 


2°h 5-ii_Grassaeier ,  77  IBLA  156  (Nov.  16,  1983) 


A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.   Lands  segregated  by  Acts  of 
Congress  from  all  forms  of  entry  under  the  public  land 
laws  of  the  United  States  for  a  10-year  period  for 
conveyance  to  the  Colorado  River  Commission  of  Nevada 
acting  for  the  State  of  Nevada  are  not  available  for 
location  of  mining  claims  where  the  Commission  submit- 
ted a  timely  application  for  conveyance  of  the  lands  to 
the  State  in  accordance  with  provisions  of  the  Acts. 

Malcolm  L.  Figert.  Leonard  Weiner,  77  IELA  160 
(NovT  16,  1983) 


£°Etaae_Creek_ninina_Coi,  75  IBLA  309  (Aug.  30,  1983) 
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(lining  claias  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  aaended.  43  U.S.C.  ««  869 
to  869-U  (1976) ,  and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  void  ab  initio 
because  the  land  was  segregated  froa  mineral  entry, 
even  where  the  lease  contained  a  mineral  reservation  to 
the  United  States. 

In  order  to  establish  that  a  notice  of  location 
of  a  mining  claim  is  an  amended  location  which  relates 
back  prior  to  a  BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  aaended,  43  U.S.C.  tt  869  to  869-U 
(1976) ,  the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  hia.   In  the  absence  of  such  proof, 
the  purported  aaendment  must  be  treated  as  a  relocation. 

Mining  claias  located  on  land  patented  without  a 
aineral  reservation  to  the  United  States  are  properly 
declared  null  and  void  ab  initio. 


Ronald  R.  Grahao 
7nov.  17,  1983)" 


Dorothy  L., Graham,  77  IB LA  174 


BI1HS  CLAIMS — Continued 

LAUDS  SUBJECT  TO — Continued- 

A  mining  claia  located  on  land  segregated  and 
closed  to  aineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLB  records  is  null  and 
void  ab  initio. 

Lands  withdrawn  for  a  powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  aining  claias  with  a  reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Hiring  Claias  Rights  Restoration  Act.   where  the 
BLR  decision  declaring  mining  claias  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

La?aE. S.Christine  Burnett.  78  IBLA  349  (Jan.  25,  1984) 


A  aining  claia  lying  entirely  on  lands  previously 
patented  under  the  Recreation  and  Public  Purposes  Act 
is  null  and  void  ab  initio  because  such  lands  are  not 
open  to  mineral  entry. 

Cruz  G.  Velasquez,  Armando  Sanchez.  78  IBLA  355 
"(Jan.  25,~l984)~ 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incoapatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Mining  claias  located  on  lands  which  are  closed  to 
aineral  entry  are  null  and  void  froa  their  inception  as 
a  matter  of  law,  and  no  property  rights  are  created 
thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a  decision  holding 
that  such  claias  are  invalid. 

Shiny  Rock  Mining  Corp.  (On  Reconsideration) ,  77  IBLA 
261  (Nov.  30,  1983) 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  aining  claias,  but  a  claimant 
aay  establish  the  exterior  boundaries  of  a  lode  claim 
on  land  under  a  Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a  vein  or  lode  discovered  on  lands  available 
for  location. 

Where  a  lode  mining  claia  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

SantJ_Ie_HiJ!i23i_l2C.i«  79  IBLA  48  (Feb.  9,  1984) 


Where  a  patent  has  been  issued  for  the  lands  on 

which  a  claim  is  situated  it  is  proper  for  BLH  to 

refuse  recordation  of  the  claia,  since  it  has  no  juris- 
diction over  the  claim. 

SSS£i_Ji_lladsEethi_SriA_Betti_Ai_HudsEeth,  7  8  IBLA  2  35 
7jan.~9,  1984) 


A  placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  No.  4522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

Charles_Hi_PhilliE§,  78  IBLA  320  (Jan.  24,  1984) 


A  mining  claia  whose  discovery  is  located  on  land 
segregated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 

If  the  discovery  on  which  location  of  a  lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundaries  aay  be  laid  within  or  across  the 
surface  of  withdrawn  land  for  the  purposes  of  claiming 
that  portion  of  the  ground  within  the  end  lines  and 
side  lines  of  the  claim  which  has  not  been  withdrawn 
and  securing  extralateral  rights  to  the  lode  deposit  to 
the  extent  that  such  extralateral  rights  are  to  ores' 
within  the  ground  which  has  not  been  withdrawn. 

Ha r il v.ii_Dut to n_ Hansen,  79  IBLA  214  (Feb.  28,  1984) 


A  mining  claim  located  at  a  time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  May  29,  1928,  is 
null  and  void  ab  initio.   It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Samuel_Pi_Speerstra,  78  IELA  343  (Jan.  24,  1984) 


Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
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or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

Cpmstock  Tunnel  S  Drainage  Co..  Sntro  Tunnel  Co. , 
79  IBLA  237  (Bar.~T,  1984) 


&  locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  clain  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  clain  subject  to  location. 
This  principle  permits  development  of  unappropriated 
nineral  in  irregular  parcels  of  lands  in  coapliance 
with  the  statutory  requirements  for  parallel  end  lines. 

AS  t  hony._Ju.sk  iewicz ,  79  IBLA  267  (Bar.  7,  1984) 


BIHIHG  CLAIBS — Continued 
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request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a  reapplicat ion  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFB  2091.2-6.   (lining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplication  were  properly  declared  null  and  void  ab 
initio. 

If  the  discovery  on  which  location  of  a  lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land,  solely  for 
the  purpose  of  claiming  unappropriated  ground  within 
the  end  lines  to  secure  the  extralateral  rights  to  lode 
deposits  apexing  in  the  unappropriated  portion  of  the 
claim.   Therefore,  those  portions  of  the  claims  thus 
situated  on  the  segregated  lands  are  not  properly 
declared  null  and  void  ab  initio. 


BLM  may  properly  declare  a  mining  claim  null  and 
void  ab  initio  where  located  on  land  segregated  from 
mineral  entry  on  the  date  of  location  by  a  small  tract 
classification  order. 

J _____ Bowers,  79  IBLA  298  (Mar.  20,  1984) 


Where  on  appeal  the  Board  determines  that,  in 
declaring  a  millsite  claim  null  and  void  ab  initio 
because  it  was  located  on  land  which  had  been  patented 
to  the  state,  BLfl  mistakenly  fixed  the  situs  of  the 
claim  and  that  the  claim  is  actually  on  land  open  to 
entry,  the  Board  will  reverse  the  BLM  decision. 

Savaqe_Cons true tion_Coix_ Inc. ,  79  IBLA  389  (Bar.  27, 

1984) 


A  mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  by  a  Secretarial  order  for  the  benefit  of 
the  Mission  Indians  is  properly  declared  null  and  void 
ab  initio. 


4"2£2_]!iilSllis_£o.  ,  81  IBLA  23  (Bay  15,  1984) 


The  Recreation  and  Public  Purposes  Act  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  laws  and  such  regulations  as  the  Secretary 
may  prescribe.   In  the  absence  of  such  regulations, 
land  under  patent  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  *«  869  -  869-4 
(1976),  is  not  open  to  location  under  the  mining  laws. 

5eorae_Schn 1 t ______ 1_ ,  81  IBLA  29  (Bay  17,  1984) 


Mining  claims  located  for  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 
Order  No.  5327,  as  to  nonmetallif erous  minerals,  and 
Public  Land  Crder  No.  4522,  as  to  metalliferous 
minerals,  are  properly  declared  null  and  void  ab 
initio. 

__________________ ,  81  IBLA  103  (Bay  30,  1984) 


S2^§£l_Ii_Dawsoni_Kenneth  E._Dawson,  80  IBLA  99  (Apr.  3, 
1984) ~~ 


BLB  may  not  declare  a  mining  claim  located  on  land 
subject  to  a  State  indemnity  selection  application  null 
and  void  ab  initio  because  of  the  segregative  effect 
arising  from  the  filing  of  the  application  pursuant  to 
43  CFR  2091.2-6  where  the  state's  application  was  filed 
prior  to  promulgation  of  the  regulation. 

ii£es_Mi_Jl2!ial!£§Sx_MJ!i_ii_I°2allten,  80  IBLA  195 
TApr.  24,  1984). 


Mining  claims  located  on  lands  that  are  withdrawn 
from  location  are  null  and  void  ab  initio. 

H2«ard  J. _____________________ ,  80  IBLA  396  (Bay  14, 

1984) 


A  mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a  state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

when  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 


A  mining  claim  whose  discovery  is  located  en  land 
segregated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 

If  the  discovery  on  which  location  of  a  lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land  for  the 
purpose  of  claiming  that  portion  of  the  ground  within 
the  end  lines  and  side  lines  of  the  claim  which  has  not 
been  withdrawn  and  securing  extralateral  rights  to  the 
lode  deposit  apexing  within  the  portion  of  the  claim 
subject  to  location. 

Li°jd_J._Becham,  81  IELA  239  (June  6,  1984) 


Land  which  has  been  patented  without  a  reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  the  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 


*iIzJSS§_ Associates,  81  IBLA  2t 


(June  12,  1984) 
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BLH  nay  properly  declare  lode  mining  claims 
located  wholly  on  land  within  the  Lake  Mead  National 
Recreation  Area,  established  pursuant  to  the  Act  of 
Oct.  a,  1961,  16  U.S.C.  «  460n  (1982),  null  and  void 
ab  initio  because  such  land  is  implicitly  withdrawn 
from  mineral  entry. 

Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a  claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  not  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a  claim 
might,  in  the  proper  circumstances,  invest  the  claimant 
with  extralateral  rights  in  other  land  beyond  or  adja- 
cent to  that  land  which  is  closed  to  mineral  entry. 

Narvin_Fi_Johnston,  81  IBLA  295  (June  12,  1984) 


A  mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a  state  selection  appli- 
cation is  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  is  unclear  whether  the 
land  embraced  by  the  claim  was  segregated  by  an  appli- 
cation predating  the  location  or  whether  the  land  was 
segregated  by  an  amendment  to  the  application  filed 
subsequent  to  the  location,  the  decision  will  be  set 
aside  and  the  case  remanded. 

Iii24b§t]>_S.i_Hjellen_et_alA,  qj  tBla  341  (June  21, 
1984) 

Elsie_JUi_Staude,  82  IBLA  226  (Aug.  22,  1984) 


Where  lands  were  patented  to  a  railroad  under  a 
statute  which  authorized  the  granting  of  nonmineral 
lands  only,  the  issuance  of  the  patent  generally  con- 
stituted a  conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land  so 
patented,  and  the  subsequent  discovery  of  mineral 
values  thereon  does  not  operate  to  void  the  conveyance 
by  the  United  States.   Where  such  land  has  been  recon- 
veyed  to  the  United  States  subject  to  a  reservation  of 
all  minerals  to  the  private  grantor,  the  land  is  not 
subject  to  the  subsequent  location  of  mining  claims 
under  the  general  mining  laws. 

Lode  mining  claims  located  entirely  on  lands  which 
are  not  subject  to  mineral  entry  at  the  time  of  their 
location  are  properly  declared  null  and  void  ab  initio 
without  a  hearing.   However,  where  lode  claims  are 
partially  located  on  land  which  is  then  not  subject  to 
mineral  entry,  they  may  not  summarily  be  declared  null 
and  void  ab  initio  to  the  extent  of  those  portions  of 
the  claims  which  embrace  lands  not  available  to  mineral 
entry,  as  lode  claims  may  be  projected  onto  such  lands 
in  order  to  configure  the  claim  boundaries  so  as  to 
secure  extralateral  rights. 

H°ise_6_Leon_Beraer,  82  IBLA  253  (Aug.  28,  1984) 

Leo_Cxowlexx_Michael_Gi_Clif ton,  8a  IELA  7  (Nov.  26, 
1984) 


A  mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a  state  selection 
application  is  properly  declared  null  and  void  ab 
initio. 


Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  by  a  Secretarial  order  of  Dec.  14, 
1901,  pursuant  to  sec.  3  of  the  Act  of  June  17,  1902, 
are  properly  declared  null  and  void  ab  initio.   There- 
fore, no  property  rights  are  created.   It  is  immaterial 
whether  the  lands  are  or  have  been  used  for  the  purpose 
for  which  they  were  withdrawn. 

flOE§r_0wens,  81  IBLA  402  (June  29,  1984) 


I°n2ld_R^_Kotowski,  82  IBLA  317  (Sept.  6,  1984) 


Bining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  by  Public  Land  Orders  Nos.  5653  and 
5654,  43  FR  59756-57,  are  properly  declared  null  and 
void  ab  initio. 

fla£_Ai_Stevens,  83  IBLA  164  (Oct.  15,  1984) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 


Lands  within  the  Colville  Indian  Reservation  were 
segregated  from  mineral  entry  on  Sept.  19,  1934,  and 
the  land  was  not  thereafter  opened  to  mineral  loca- 
tion.  A  mining  claim  located  on  such  land  after 
Sept.  19,  1934,  is  null  and  void  ab  initio. 

£2E5_liiidell ,    83    IBLA    196     (Oct.    16,    1984) 


Sestern_Nuclearx_Inc. ,  82  IBLA  67  (July  12,  1984) 


The  Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.S.C.  t«  869  -  869-4  (1982),  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  laws  and  such  regulations  as  the  Secretary 
may  prescribe.   In  the  absence  of  such  regulations, 
land  classified  for  disposition  and  under  lease  pursu- 
ant to  the  Recreation  and  Public  Purposes  Act  is  not 
open  to  location  under  the  mining  laws. 

E._D._Vonaehr,  82  IBLA  162  (Aug.  6,  1984) 


BLfl  may  properly  declare  a  mining  claim  null  and 
void  ab  initio  if  it  was  located  at  a  time  when  the 
land  was  withdrawn  from  mineral  entry  for  the  benefit 
of  the  Virgin  River  Gorge  Recreation  Lands  Area,  even 
though  the  claim  is  purported  to  have  historical 
significance  which  might  enhance  the  recreational  value 
of  the  area. 

Ei3£_Hansen^_Lew_Hansen,  83  IBLA  260  (Oct.  23,  1984) 


Lands  withdrawn  for  a  powersite  reservation  are 
open  to  entry  for  location  and  patent  of  mining  claims, 
with  certain  exceptions,  subject  to  the  conditions  in 
the  (lining  Claims  Rights  Restoration  Act,  30  U.S.C. 
»  621  (1982).   Where  the  BLH  decision  declaring  mining 
claims  null  and  void  did  not  consider  the  effect  of 
this  Act  on  the  withdrawal,  the  decision  will  be  set 
aside  and  remanded  for  appropriate  action. 


i§slie_H._Corriea,  84  IBLA  26  (Nov.  26,  1984) 
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MI!!ING_CLAIBS--Continued 

LANDS  SUBJECT  TO — Continued 

Issuance  of  a  patent  without  mineral  reservation 
divests  the  Department  of  jurisdiction  and  authority  to 
inquire  into  disputed  questions  of  fact  relating  to  the 
patented  land  or  to  nake  any  determination  of  rights  to 
that  land.  Where  it  has  not  retained  jurisdiction  over 
land  encompassed  by  a  mining  claim,  BLB  may  properly 
reject  a  claimant's  recordation  filing  for  that  claim. 

E2sander_ninina_Coi,  84  IBLA  60  (Nov.  30,  1984) 


MINING  CLAIBS--Continaed 

LCCATAEILITY  OF  MINERAL 

Generally 

Baterial  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap,  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  23,  1955. 

HSited_States_y.  M.  G.  Nickol,  Eva  Rose  Nickol.  47  IBLA 
183  (Bay  7,  1980) 


A  mining  claim  is  null  and  void  ab  initio  when  it 
is  located  on  land  withdrawn  from  entry  and  location 
under  the  mining  laws,  even  though  the  claimant  located 
the  claim  in  good  faith  and  had  no  actual  knowledge 
that  the  land  was  closed  to  appropriation. 

where  there  is  an  interval  of  several  years 
between  the  filing  of  a  mining  claim  location  notice 
with  BLB  and  BLB's  decision  that  such  claim  was  void 
from  its  inception,  having  been  located  on  land  that 
was  closed  to  mineral  entry,  laches  or  estoppel  will 
not  bar  BLB's  decision  that  the  claim  is  invalid,  not- 
withstanding the  claimant's  good  faith  expenditure  of 
labor  and  money  for  the  benefit  of  the  claim  during  the 
intervening  years.   BLB  has  no  affirmative  duty  to 
mineral  locators  to  promptly  check  the  legal  status  of 
every  claim  filed  by  them  and  to  apprise  such  claimants 
of  its  findings. 

9ac_A.._Stevens,  84  IBLA  121  (Dec.  10,  1984) 


Bining  claims  located  on  land  closed  to  entry  and 
location  under  the  mining  laws  by  a  withdrawal  order 
of  the  Secretary  of  the  Interior  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  are  null  and  void  ab 
initio. 

J°k!!_Eia2ie.  BU  IBLi  lf>3  (Dec.  13,  1984) 


In  determining  whether  a  deposit  of  clay  is  locat- 
able as  a  valuable  mineral  deposit  under  the  mining 
laws,  there  is  a  distinction  between  a  deposit  con- 
sidered to  te  common  or  ordinary  clay,  which  is  not 
locatable,  and  a  locatable  deposit  having  exceptional 
qualities  useful  and  marketable  for  purposes  for  which 
common  clays  cannot  be  used. 

Common  clay  includes  clay  usable  for  structural 
and  other  heavy  clay  products,  for  pressed  or  face 
brick,  as  well  as  ordinary  brick,  tile,  and  pipe,  for 
pottery,  earthenware,  stoneware,  and  cement. 

A  deposit  of  bentonite  which  can  profitably  be 
removed  and  marketed  for  pelletizing  taconite  is  an 
exceptional  clay  locatable  under  the  mining  laws,  even 
though  blending  and  additives  are  necessary  to  make  the 
deposit  suitable  for  such  use. 

Even  if  a  mining  claimant  establishes  that  a 
deposit  of  bentonite  is  the  same  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claimant 
must  establish  that  his  deposit  can  be  marketed  for 
this  purpose  rather  than  for  a  purpose  for  which  common 
clay  can  also  be  used.   The  claimant  roust  estafclish 
that  the  material  on  his  claim,  not  some  other  claim, 
may  be  mined,  removed,  and  marketed  at  a  profit. 

United  States  v.  Kaycee  Bentonite  Corp.  et_al.,  64  IBLA 
183  (Bay~27,  1982)  89~I.D.  262 


A  mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLB  records  is  null  and 
void  ab  initio. 

ta™ar_Burnett_et_uxi,  84  IBLA  166  (Dec.  19,  1984) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  land,  it  is  not  null  and  void  ab  initio  to 
the  extent  of  its  inclusion  of  such  lands.   A  locator 
whose  discovery  is  on  lands  opened  to  location  may 
extend  the  end  lines  and  side  lines  of  his  claim  across 
withdrawn  or  patented  land  to  define  the  extralateral 
rights  to  lodes  or  veins  which  apex  within  the  claim. 

Com_inco_Americani_Inci,  84  IBLA  209  (Dec.  27,  1984) 


Bining  claims  located  on  land  unavailable  for 
location  and  entry  under  the  mining  laws  are  null  and 
void  ab  initio. 

Although  6  months  passed  before  the  Bureau  of  Land 
Management  notified  claimants  that  their  claims  were 
null  and  void  ab  initio,  the  claimants  were  not  enti- 
tled to  a  refund  of  the  expenses  incurred  developing 
the  claims.   The  Bureau  of  Land  Management  has  no 
affirmative  obligation  to  mineral  locators  to  promptly 
check  the  status  of  their  mining  claims. 

Bill_S_Judy_Bass_et_ali#  84  IBLA  233  (Dec.  31,  1984) 


Leasable_Cpmpounds 

A  natural  brine  containing  water  and  ions  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  te  considered  a  valuable  deposit  of  a  sodium  com- 
pound within  the  meaning  of  30  U.S.C.  «  262  (1976)  if 
either  of  two  contingencies  occur.   First,  sodium  must 
be  present  in  sufficient  quantity  as  to  be  commercially 
valuable.   Second,  sodium  must  be  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

Land  is  "known  to  be  valuable"  for  a  mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
amended,  when  "known  conditions  at  the  time  [of  loca- 
tion] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  extraction  prof- 
itable and  justify  expenditures  to  that  end."   United 
States  v.  Southern_Pacific_Cg.,  251  U.S.  1,  13-14- 
(1919);  Diamond^Coal^Oi  v.  United  States.  233  U.S. 
236,  239-40  (1914).   In  determining  whether  mineral 
deposits  are  such  as  to  render  their  extraction  profit- 
able and  justify  expenditures,  extrinsic  factors,  such 
as  the  cost  of  extraction,  processing,  transportation, 
and  marketing  must  be  considered. 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a  find- 
ing of  the  existence  of  a  sodium-calcium-chloride 
brine,  but  did  not  support  a  finding  that  such  brine 
was  "known  to  be  valuable"  for  a  Leasing  Act  mineral. 


BIfiIN£_£IAI!!S — Continued 

LOCATABILITY  OF  MINERAL — Continued 

Leasable_Com£ounds--Continued 

The  existence  of  a  "related  product"  within  the 
meaning  of  30  U.S.C.  $  262  (1976)  presumes  the  exis- 
tence of  a  valuable  sodium  compound  deposit. 

Dnited  States  v.  Levon  Bardsley  (Trustee),  Harlene  H. 

Bardsley,  Individually  and  as  Administratrix  of  the 

Istate_of_Donald_Hi_Bardslei_iDeceasedl,~'45  IBLA  367 
(Feb.  7,  1980) 


HIHING  CLAIMS--Continued 

LOCATION — Continued 

The  purpose  of  30  U.S.C.  «  38  (1976)  whereby  a 
person  or  association  may  establish  a  right  to  patent 
lands  which  said  person  or  association  has  held  and 
worked  for  a  period  equal  to  the  statute  of  limitations 
is  to  obviate  proving  formal  compliance  with  require- 
ments for  locating  a  claim,  but  it  does  not  dispense 
with  proof  of  discovery. 

United_States  v.  Joseph  R.  and  Aletha  Henri.  16  IBLA 
221  (Mar.  27,  1980)" 


LOCATION 

The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  State  where  the  claim  is  situated.   Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
of  location  filed  with  the  local  recorder's  office. 

The  date  of  location  of  a  mining  claim  may  not  be 
changed  by  altering  this  date  on  the  copy  of  the  notice 
of  location  filed  with  BLM  so  that  it  reflects  a  date 
different  than  that  in  the  original  notice. 

P_6_S_Minina_Coi,  15  IBLA  115  (Jan.  23,  1980) 


Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  during  a  period  when 
the  lands  are  withdrawn  from  entry  under  the  mining 
laws.   However,  under  30  U.S.C.  $  38  (1976),  if  a  per- 
son or  predecessors-in-interest  have  held  and  worked 
the  claims  for  a  period  of  time  equal  to  that  pre- 
scribed by  the  state  statute  of  limitations  for  adverse 
possession  of  mining  claims,  during  which  period  the 
land  was  open  to  mineral  location,  that  person  is 
deemed  to  have  made  proper  locations.   Whether  the  lo- 
cations are  valid  depends  on  whether  discoveries  have 
been  made  on  each  claim  within  the  meaning  of  the  min- 
ing laws. 


Dolores  Olsen  and  Wesley  E.  Mace,  et.al. 
(Feb.~1,  1980)" 


15  IBLA  232 


The  owner  of  an  unpatented  mining  claim,  located 

after  Oct.  21,  1976,  must  file  within  90  days  after  the 

date  of  location,  in  the  proper  BLM  office,  a  copy  of 
the  certificate  of  location  of  the  claim. 

The  failure  to  file  the  instruments  required  by 
U3  CFR  3833.1  and  3833.2  within  the  time  periods  pre- 
scribed therein,  constitutes  an  abandonment  of  the  min- 
ing claim,  and  the  claim  is  properly  deemed  to  be  void. 

lEiC-Murraj,  in    jbla  112  (Apr.  28,  1980) 


The  owner  of  a  mining  claim  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  13  CFR  3833.1-2  (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  1 3  U.S.C.  t  1711  (1976)  and  13  CFR  3833.1, 
the  failure  to  timely  file  an  instrument  required  by 
13  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

Georcie^B^Fle welling.  "8  IBLA  111  (May  30,  1980) 


Under  13  U.S.C.  <  1711  (1976),  and  13  CFR 
3833.1-2  (b)  and  3833.1,  the  owner  of  an  unpatented 
mining  claim  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLM  office  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location,  or  the  claim  must  be  deemed 
abandoned  and  void. 

Ji»es_White,  18  IBLA  316  (July  3,  19d0) 


A  Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a  withdrawal  of  the 
land  involved  from  appropriation  under  the  mining  law, 
and  a  contest  will  not  lie  against  a  subsequently  lo- 
cated mining  claim  on  a  charge  that  a  portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co.7  15  IBLA  261  (Feb.  1,  1980)  "  87  I.D.  31 


No  placer  location  shall  include  more  than 
20  acres  for  each  individual  claimant  and  may  not 
exceed  160  acres  for  an  association  of  up  to  eight 
individual  claimants.   30  U.S.C.  $$  35,  36  (1976)  ; 
13  CFR  3812.1-2. 

Bi2_H°EI>_Li2§stoe§_£oi,  16  IBLA  98  (Feb.  28,  1980) 

Clajton_Si_Hale,  62  IBLA  35  (Feb.  21,  1982) 


Under  13  U.S.C.  «  1711  (1976),  and  13  CFR 
3833.1-2  (a),  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  21,    1979,  or  the  claim  is 
deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

Al»ando_Majalca,  18  IBLA  351  (July  11,  1980) 


Under  13  U.S.C.  «  1711  (1976)  if  the  owner  of  a 
mining  claim  located  on  or  before  Oct.  21,  1976,  does 
not  file  a  copy  of  the  recorded  notice  or  certificate 
of  location  by  Oct.  22,  1979,  the  claim  must  be  deemed 
abandoned  and  void. 

Frank  Otegui.  19  IBLA  10  (July  21,  1980) 
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3Il!IIS_£iiIi!S — Continued 

LOCATION- -Continued 

The  owner  of  an  unpatented  Dining  claia  located 
after  Oct.  21,  1976,  Bust  file  a  copy  of  the  certifi- 
cate or  notice  of  location  of  the  claim  with  BLM  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  BLM  properly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Henri_Di_Friedman,  49  IBLA  97  (July  28,  1980) 


Where  a  mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decision  declaring  such  a  location 
void,  do  not  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a  party  with  an  interest  in  the  prior 
location,  reestablish  or  protect  rights  to  the  prior 
claim. 

Ja£i_£i_Iiafiks,  49  IBLA  162  (July  30,  1980) 


Under  43  U.S.C.  »  1744  (1976)  and  4  3  CFR 
3833.1-2(a),  3833.2-l(a),  3833.4,  for  a  mining  claim 
located  on  or  before  Oct.  21,  1976,  a  copy  of  the 
notice  or  certificate  of  location  and  evidence  of 
assessment  work  or  notice  of  intention  to  hold  must  be 
filed  with  the  Bureau  of  Land  Management  by  Oct.  22, 
1979,  or  the  claim  shall  be  deemed  abandoned  and  void. 

Canjon_View_Hinina_Co.,  49  IBLA  184  (July  31,  1980) 


For  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  under  13  U.S.C.  «  1744  (1976),  43  CFR  3833.1-2(a) 
and  3833. 4,  a  copy  of  the  recorded  notice  or  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
BLH  state  office  by  Oct.  22,  1979,  or  the  claim  shall 
be  conclusively  deemed  to  be  abandoned  and  void. 

TiEaal_Hi_Tailorx_Elizabeth_Hutton,  19  IBLA  329 
7Iug.  2S7  1980) 


Under  43  CFR  3833.1-2(a)  and  3833.4(a),  the  own- 
er of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a  copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Management  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

SH3h_»i_iak£S°S »  50  IBLA  47  (Sept.  9,  1980) 


WINING, CLAIMS — Continued 

LOCATION — Continued 

In  the  absence  of  a  discovery  on  a  surface  outcrop 
of  a  vein  and  in  the  absence  of  a  clearly  exposed  vein 
on  the  surface  of  the  ground,  a  projection  vertically 
upward  to  the  surface  from  the  discovery  points  shown 
on  a  mineral  survey  is  acceptable  to  identify  the  cen- 
ter line  of  a  lode  claim  for  location  purposes.   where 
a  Government  contest  complaint  against  a  mining  claim 
charges  that  a  mineral  survey  is  improperly  executed, 
the  charge  is  properly  dismissed. 


United_States_v.  Cornelius  E. 
lieptT  24,~19807~" 


J33£.Si*«  50  IBLA  110 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLH  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."   The  date  of  location  of  mining 
claims  is  determined  in  accordance  with  the  law  of  the 
State  where  the  claims  are  situated.   Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  of  the  location  notice  on 
the  claims. 

The  dates  of  location  of  mining  claims  as  shown 
on  the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLM  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  "typographical  errors." 

iSS_SeS5u£ces    Management   Corp..,    50    IBLA    131     (Sept.    2H , 
1980)" 


where  a  person  has  located  a  mining  claim  on  or 
before  Oct.  21,  1976,  the  requirement  of  43  U.S.C. 
«  1744  (1976)  and  43  CFR  3833.1-2  (a)  concerning  claims 
located  prior  to  the  enactment  of  FLPMA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  to  record  the  location 
notice  with  BLM. 

Under  43  U.S.C.  »  1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Management  a  copy  of  the  notice  or 
certificate  of  location  of  a  mining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  proper  forum  to 
decide  whether  or  not  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  are  constitutional. 

AMSr_W.e.e.d,  50  IBLA  141  (Sept.  26,  1980) 


Under  43  CFR  3833.1-2  (b),  the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
2P._4lX§  after  the  date  of  location  of  that  claim  in  the 
proper  BLM  office  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  or  site. 

The  failure  to  file  an  instrument  required  by  sees. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

Tod  Anderson.  50  IBLA  66  (Sept.  17,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

J°hn_Fi_ Schme lzer ,  51  IBLA  188  (Dec.  2,  1980) 


Pursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FH  46357  Oct.  20,  1976),  or  36  CFR  9.5  is, 
pursuant  to  16  U.S.C.  %    1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 


S2ldon_Li_Cooper ,  51  IBLA  191  (Dec.  5,  1980) 
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The  owner  of  mining  claims  located  alter  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLB  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

*_____________»  51  IBL*  224  (Dec.  10,  1980) 


Where  a  person  locates  mining  claims  on  or  before 
Oct.  21,  1976,  the  requirement  of  13  D.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2  (a)  concerning  claims  located 
jjrior.  to  the  enactment  of  FLPBA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLB. 

Under  43  CFR  3833.4,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (b)  of 
this  section  shall  be  deemed  conclusively  to  constitute 
an  abandonment  of  the  mining  claim,  millsite,  or  tunnel 
site  by  the  owner. 

43  CFR  3833.1-2(d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  tee. 
As  this  is  a  mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLB  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Oct.  21,  1976,  are 
deemed  abandoned  and  void. 

J2hn_Ji_Dunsmore_et_ali,  51  IBLA  297  (Dec.  17,  1980) 


Where  a  person  locates  a  mining  claim  on  or  before 
Oct.  21,  1976,  the  requirement  of  43  U.S.C.  t    1744 
(1976)  and  43  CFR  3833.1-2  (a)  concerning  claims  located 
prior  to  the  enactment  of  FLPBA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLB. 

Under  43  U.S.C.  $  1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  tile  such  instruments  as  required  by 
subsections  (a)  and  (b)  of  that  section  shall  be  deemed 
conclusively  to  constitute  an  abandonment  of  the  mining 
claim,  or  mill  or  tunnel  site  by  the  owner. 

The  Department  of  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  the  proper 
forum  to  decide  whether  or  not  the  recordation 
provisions  of  the  Federal  Land  Policy  and  Banage- 
ment  Act  of  1976  relating  to  mining  claims  are 
constitutional. 


Baryin____Brownj 
1981) 


.lonS_Si_SE°wn«  52  IBLi  '*'»  (Jan.  6, 


Under  sec.  314  of  the  Federal  Land  Policy  and  flan- 
agement  Act  of  1976,  43  U.S.C.  $  1744  (1976),  and  43  CFR 
3833.1-2,  the  owner  of  a  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  flanagement  office 
within  90  days  of  location  of  the  claim.   Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandonment 
of  the  claim  by  the  owner  and  renders  the  mining  claim 
void . 


_homas_F__B_ronj 
1981) 


._____B__Philo,  52  IBLA  49  (Jan.  6, 


Under  43  U.S.C.  »  1744  (1976)  and  43  CFR  3833.1-2, 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Banagement  office 
on  or  before  Oct.  22,  1979.  This  requirement  is  man- 
datory and  failure  to  comply  conclusively  constitutes 
abandonment  of  the  claim  by  the  owner. 

Joe  Bastone,  52  IBLA  288  (Feb.  9,  19bl) 


In  the  absence  of  a  showing  that  a  person  holds 
a  written  deed  giving  him  legal  title  to  mining  claims 
which  have  apparently  been  abandoned,  the  person  fil- 
ing notices  of  location  in  his  own  name  is  properly 
regarded  as  a  "relocation"  of  the  claims,  that  is,  the 
initiation  of  new  claims  which  are  adverse  to  the  pre- 
vious claims.   Where  a  person  has  "relocated"  mining 
claims,  these  claims  date  from  the  time  of  relocation 
and  do  not  relate  back  to  the  date  of  location  of  the 
earlier  claims. 

ilSfi£an_Resourcesi_Ltdi,  52  IBLA  290  (Feb.  9,  1981) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLB  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  location."   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claim  is  situated.   Under 
Arizona  law,  it  is  the  date  specified  on  the  notice  of 
location  filed  with  the  local  recorder's  office. 

The  dates  of  location  of  mining  claims  as  shown  on 
the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLB  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shewn  are  scrivener's  errors. 

J2kD_£-_and_Theresa_Ki_Buchanan,  52  IBLA  387  (Feb.  19, 
1981) 

Mi._J!ason_Coa3in,  54  IBLA  224  (Apr.  27,  1981) 


The  apex  law  gives  the  owner  of  a  properly  located 
claim  on  a  vein  the  right  to  an  indefinite  extension  on 
the  dip  of  the  vein  beyond  the  vertical  planes  through 
the  side  lines  of  his  claim.   For  a  claim  to  be  prop- 
erly located  there  must  be  a  discovery  within  the  lim- 
its of  the  claim.   The  apex  law  cannot  be  utilized  to 
establish  the  validity  of  another  claim  absent  an  inde- 
pendent showing  of  a  valid  discovery. 

__i_____tates_v__L_;o____Jackso__et_al_,  53  IBLA  289 
(Bar.~24,  1981) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  the  proper  BLB  office  within  90  days  of 
the  dates  of  location  of  the  claims,  failing  which  the 
claims  are  properly  declared  abandoned  and  void. 

where  an  unpatented  mining  claim  is  located  in 
Alaska  near  the  dividing  line  separating  the  Anchorage 
and  Fairbanks  districts,  indicated  on  the  map  in  43  CFR 
1821.2-1,  such  that  it  is  virtually  impossible  from  the 
map  to  determine  with  substantial  accuracy  in  which 
district  the  mining  claim  lies,  the  timely  filing  of 
the  location  notice  by  the  owner  of  the  claim  in  either 
the  Alaska  State  Office  or  the  Fairbanks  District  Office 
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will  be  considered  as  satisfying  the  requirement  of 
13  CFR  3833.1-2 (b)  of  filing  in  the  proper  BLR  office. 

Janie  S.  Helson.  Terry  L.  Sullivan.  55  IBLA  289 
(June  25,  1981) 


"Date  of  location."   The  date  of  location  of  a 
lining  claia  is  determined  in  accordance  with  the  lav 
of  the  state  where  the  claia  is  situated.   Dnder 
California  law,  it  is  the  date  of  posting  location 
notice  on  the  claia. 

The  dates  of  location  of  lining  clans  as  shorn  on 
the  notice  of  location  recorded  in  coapliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLR  of  the  location  notices  as  untiaely 
filed,  claiaant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  in  error. 

C^Jl^Shannon,  55  IBLA  312  (June  26,  1981) 


an  aaended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice.   A  loca- 
tion notice  cannot  be  considered  an  aaended  location, 
so  as  to  relate  back  to  a  location  which  predates  a 
withdrawal,  where  the  location  notice  describes  addi- 
tional or  new  land  not  contained  in  the  original  loca- 
tion. 

Lairy  D.  Brookshire.et.al. ,  56  IBLA  73  (July  15,  1981) 
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GarUfiliAs.  56  IBLA  217  (July  22,  1981) 


Pursuant  to  43  CFR  3833.1-1  and  36  CFR  9.5(a),  an 
unpatented  aining  claia  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  not 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Register  notice  (11  FR  46357  (Oct.  20, 
1976)),  or  36  CFR  9.5~Is,  pursuant  to  16  U.S.C.  «  1907 
(1976) ,  conclusively  presumed  to  be  abandoned  and 
void. 

Abraa  H.  Kreider.  57  IBLA  68  (Aug.  18,  1981) 
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while  deposits  of  limestone  chiefly  valuable  for 
building  stone  were  subject  to  location  only  as  placer 
claias,  deposits  of  liaestone  valuable  for  their  chemi- 
cal or  metallurgical  properties  are  properly  located 
according  to  the  fori  of  their  deposition. 

All  placer  claias  aust  confora  "as  near  as  prac- 
ticable" with  the  systea  of  rectangular  public  land 
surveys.   where  a  claia  does  not  so  confora  and  it  is 
not  possible  to  aaend  the  claia  so  that  it  does,  the 
entry  aust  be  canceled. 


Onited  States  v.  Richard  P.  Haskins.  59  IBLA  1 
(Oct.  21,  1981)  88  I.D. 
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Pi_Li_Nielsenx_R._H._Tompkins,  57  IBLA  114  (Aug.  25, 
1981) 


Onder  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  U.S.C.  4  1744  (1976),  and  13  CFR 
3833.1-2  (b),  the  owner  of  an  unpatented  aining  claia 
located  on  Federal  land  after  Oct.  21,  1976,  aust  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  in  the  proper  BLR  office  within  90 
days  after  the  date  of  location. 

Iia£k_li_IiiD§»  60  *BL*  Utt  (Nov.  17,  1981) 


Under  43  CFB  3833. 1-2  (b),  the  owner  of  an  unpat- 
ented aining  claia,  aillsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claia  in  the 
proper  Bureau  of  Land  Hanageaent  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  or  site. 

Prudential  Bininq  6  Exploration.  Inc..  60  IBLA  363 
(Dec.  22,  1981) 

Donald  C., Strong.  63  IBLA  195  (Apr.  8,  1982) 


In  order  to  aaend  a  claia,  it  is  necessary  that 
the  party  seeking  to  so  aaend  have  present  title  to  the 
claia,  since,  in  the  absence  of  such  title,  any  act 
purporting  to  "aaend"  is  actually  in  derogation  of  the 
original  claia  and  aust  be  treated  as  a  relocation. 

Where  a  party  alleges  that  a  location  notice, 
denominated  as  a  relocation,  is,  in  fact,  an  amendment 
of  an  earlier  location,  and  gaps  in  the  chain  of  title 
to  the  original  claias  are  apparent  on  the  record,  that 
party  aust  subait  evidence  eliminating  any  such  hiatus 
in  the  chain  of  title.   In  the  absence  of  such  evidence, 
the  purported  amendment  aust  be  treated  as  a  relocation. 

Where  a  aining  claiaant  seeks  to  amend  various 
mining  claias,  there  aust  be  soae  way  to  ascertain  which 
claias,  in  fact,  are  being  aaended.   Where  it  is  iapos- 
sible  to  identify  specific  claias  with  specific  amend- 
aents,  the  amendment  can  be  of  no  force  or  effect. 

R.  Gail  Tibbetts  et  al.  v.  Bureau  of  Land  Hanageaent , 
62  IBLA~124  (Bar.  a,  1982) 


Appellant  has  not  coaplied  with  the  statutory  and 
regulatory  rules  for  recordation  of  aining  claia  loca- 
tions where  the  document  filed  with  BLR  bears  a  loca- 
tion date  that  the  document  filed  with  the  county  does 
not.   Horeover,  State  of  Washington  law,  which  governs 
determination  of  the  location  date  in  this  case,  con- 
teaplates  recordation  of  a  location  notice  with  the 
county  only  after  certain  prerequisites  have  been 
accomplished  on  the  claia  to  locate  it.   Thus,  the 
declaration  that  location  occurred  on  Nov.  11,  1981, 
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or  on  Feb.  3,  1982,  is  incorrect  when  the  location 
notice  was  recorded  with  the  county  Bov.  10,  1981. 
Bhere  it  is  impossible  for  BLH  to  ascertain  whether 
the  lining  claiaant  has  timely  filed,  because  the 
location  date  is  clearly  incorrect  or  aissing,  the 
filing  is  properly  rejected. 

Gerald  B,  Bannon.  63  IBLA  115  (Apr.  2,  1982) 


8IIIIC  CLHBS- Continued 

L0CATI0B — Continued 

Failure  to  coaply  with  state  and  local  regulations 
requiring  oil  shale  placer  aining  clans  to  be  aarked 
on  the  ground  does  not  invalidate  the  claias  when  the 
claias  were  located  before  Feb.  25,  1920,  in  coapliance 
with  conteaporary  Departaental  regulations. 

Doited  States  v.  Beber  Oi}  Co.  et  al..  68  IBLA  37 
(Oct.  21,  1982)  89  I.D.  538 
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£ari_Si_Po§SaJt^ »  63  "LA  326  (Apr.  27,  1982) 


An  amended  location  notice  of  a  aining  claia 
generally  relates  back  to  the  date  of  the  original 
location,  but  a  location  notice  cannot  be  considered  an 
amended  location  where  the  original  location  did  not 
coaport  with  the  statutory  requirements. 

Rivaling  River. Hining  Ass'n.  65  IBLA  164  (June  29,  1982) 


An  aaended  location  notice  generally  relates  back 
to  the  date  of  original  location.   A  location  notice 
cannot  be  considered  an  amended  location  where  the  ori- 
ginal location  did  not  comport  with  the  statutory 
requirements.   A  location  notice,  even  though  styled 
"amended,"  aay  be  considered  an  original  location  where 
the  earlier  location  was  improperly  aade. 

Saauel  P.  .Barr,  .Sr..  65  IBLA  167  (June  29,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice.   A  loca- 
tion notice  cannot  be  considered  an  amended  location, 
so  as  to  relate  back  to  a  location  which  predates  a 
withdrawal  to  the  extent  such  location  notice  describes 
new  land  not  contained  in  the  original  location. 

where  there  are  factual  questions  relating  to 
whether  a  refiling  subsequent  to  a  withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a  "relocation,"  the  Batter  will  be  referred 
for  a  hearing  to  allow  the  claiaant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

Ia±l!i§!£_Si!Lii!a_Co . A_I nc. ,  66  IBLA  115  (Aug.  10,  1982) 


"Date  of  location."   Under  Colorado  State  law,  as 
applied  by  43  CFR  3833.0-5  (h),  the  date  of  location  of 
an  unpatented  aining  claia  in  Colorado  is  the  date 
specified  in  the  location  certificate.   Bhere  the 
claiaant  fails  to  file  a  copy  of  the  official  record  of 
the  notice  of  location  of  this  claia  with  BLH  within  90 
days  of  this  date,  BLB  properly  rejects  the  filing, 
notwithstanding  allegations  that  the  actual  date  of 
location  was  different  than  the  date  specified  in  the 
location  certificate. 

Aaigo  Hining,  Inc,,  68  IBLA  305  (Bov.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  »  1704  (1976),  and 
43  CFR  3833.1-2  (b),  the  owner  of  an  unpatented  mining 
claia,  aillsite  or  tunnel  site  located  after  Cct.  21, 
1976,  on  Federal  land  shall  file  within  90  days  after 
the  date  of  location  of  that  claia  in  the  proper 
Bureau  of  Land  Ranageaent  office  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  of  the 
claia  or  site. 

.louna,,  69  IBLA  88  (Bov.  30,  1982) 


For  the  purpose  of  Deparaental  adjudication,  an 
aaended  location  is  one  aade  in  furtherance  of  an 
earlier  valid  location,  while  a  relocation  is  one  which 
is  adverse  to  the  prior  location. 

An  amended  location  notice  generally  relates  back, 
where  no  adverse  rights  have  intervened,  to  the  date  of 
the  original  location. 

£°atf srLahusen ,  69  IBLA  137  (Dec.  9,  1982) 


Under  43  CFR  3833.1-2 (b),  the  owner  of  an  unpat- 
ented mining  claia,  aillsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  dajs  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Hanagesent  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  or  site. 

£earil_Bi lej ,  70  IBLA  33  (Jan.  7,  1983) 
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Thoaas  Stoelting  et  al. ,  70  IBLA  231  (Jan.  25,  1983) 
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B_l_j_j  CLAIBS — Continued 

LOCATION — Continued 

In  aaended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice,  that  is, 
to  the  extent  that  an  aaended  location  aerely  furthers 
rights  acquired  by  a  prior  subsisting  location  and  does 
not  enbrace  additional  or  new  land,  withdrawal  of  land 
subject  to  existing  rights  prior  to  the  filing  of  the 
aaended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claias. 

Bhinehart„Berq.  71  IBLA  131  (Bar.  9,  1983) 


BIHIlG  CLUBS — Continued 

L0C1TI0B — Continued 

In  the  absence  of  specific  evidence  that  a  aining 
claia  location  notice  dated  subsequent  to  the  date  of 
withdrawal  of  the  land  upon  which  the  claia  was 
located  was  intended  to  be  an  aaendaent,  rather  than  a 
relocation,  of  a  claia  located  prior  to  the  withdrawal, 
a  aining  claiaant  cannot  relate  the  date  of  a  location 
to  an  earlier  location  and  thus  validate  a  claia  which 
would  otherwise  be  considered  null  and  void  ab  initio. 

John  C.  Weill.  80  IBLA  39  (Bar.  28,  198U) 


A  aining  claiaant  who  has  aet  certain  fundaaental 
requirements  of  the  aining  law,  such  as  discovery, 
citizenship,  and  expenditure,  and  who  has  exclusively 
held  and  worked  his  claia  for  the  period  prescribed  by 
the  applicable  statute  of  liaitations  fox  aining  claias 
is  entitled  to  a  patent,  regardless  of  the  fact  that 
the  claia  aay  have  been  iaproperly  located  as  lode  or 
placer,  assuaing  no  intervening  loss  of  discovery. 

Ho  aaended  location  of  a  aining  claia  is  possible 
if  the  original  location  was  void. 

Frank  Helluzzo.  71  IBLA  178  (Bar.  10,  1983) 


If  the  discovery  on  which  location  of  a  lode 
aining  claia  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  aay  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land,  solely  for 
the  purpose  of  claiaing  unappropriated  ground  within 
the  end  lines  to  secure  the  extralateral  rights  to  lode 
deposits  apexing  in  the  unappropriated  portion  of  the 
claia.   Therefore,  those  portions  of  the  claias  thus 
situated  on  the  segregated  lands  are  not  properly 
declared  null  and  void  ab  initio. 

Aagcp. Minerals  Co..  81  IBLA  23  (Bay  15,  198U) 


All  placer  aining  claias  aust  confora  as  nearly  as 
practicable  with  the  public  survey  systea.   u 3  CFR 
38H2.1-2. 

Owyhee  Calcium  Products.  Inc..  72  IBLA  235  (Apr.  26, 
1983) 


Federal  law  requires  that  aining  locations  be  aade 
in  good  faith  for  the  purpose  of  aining,  processing,  or 
prospecting  for  valuable  ainerals.   Title  to  aineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
priae  purpose  of  aining  and  extracting  ainerals.   Even 
if  a  discovery  could  be  shown  to  exist,  proof  of  tad 
faith  can  invalidate  a  claia,  since  in  such  a  situa- 
tion the  iinet.il  values  are  incidental  to  the  purpose 
for  which  the  land  is  claiaed. 


A  lode  mining  claia  located  entirely  on  land  pre- 
viously patented  without  reservation  of  the  ainerals  to 
the  United  States  is  null  and  void  ab  initio.   If  the 
discovery  on  which  location  of  a  lode  mining  claia  is 
based  is  on  unappropriated  land,  however,  exterior 
boundaries  aay  be  laid  within  or  across  the  surface  of 
patented  land  for  the  purposes  of  claiaing  the  unappro- 
priated ground  within  the  end  lines  and  side  lines  and 
securing  the  extralateral  rights  to  the  lode  deposit. 

Zuia_£i_Brinkerhoff ,  75  IBLA  179  (Aug.  22,  1983) 


If  the  discovery  on  which  location  of  a  lode 
aining  claia  is  based  is  on  unappropriated  land, 
exterior  boundaries  nay  be  laid  within  or  across  the 
surface  of  withdrawn  land  for  the  purposes  of  claiaing 
that  portion  of  the  ground  within  the  end  lines  and 
side  lines  of  the  claia  which  has  not  been  withdrawn 
and  securing  extralateral  rights  to  the  lode  deposit  tc 
the  extent  that  such  extralateral  rights  are  to  ores 
within  the  ground  which  has  not  been  withdrawn. 

Barilyn  Dutton  Tlansen.  79  IBLA  21U  (Feb.  28,  198H) 


A  locator  whose  discovery  is  on  lands  open  to 
location  aay  extend  the  end  lines  and  side  lines  of  a 
lode  oining  claia  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claio  subject  to  location. 
This  principle  peraits  developoent  of  unappropriated 
aineral  in  irregular  parcels  of  lands  in  coapliance 
with  the  statutory  requireoents  for  parallel  end  lines. 


United  States  v.  Jon  Ziaaers,  Claire  Kelly.  81  IBLA 
HI  (Bay~17,  198U) 


If  the  discovery  on  which  location  of  a  lode 
aining  claia  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  aay  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land  for  the 
purpose  of  claiaing  that  portion  of  the  ground  within 
the  end  lines  and  side  lines  of  the  claia  which  has  not 
been  withdrawn  and  securing  extralateral  rights  to  the 
lode  deposit  apexing  within  the  portion  of  the  claia 
subject  to  location. 

-Ji_J>echaB,  81  IBLA  239  (June  6,  1981) 


Lode  aining  claias  located  entirely  on  lands  which 
are  not  subject  to  aineral  entry  at  the  tine  of  their 
location  are  properly  declared  null  and  void  ab  initio 
without  a  hearing.   However,  where  lode  claias  are 
partially  located  on  land  which  is  then  not  subject  to 
aineral  entry,  they  aay  not  suaaarily  be  declared  null 
and  void  ab  initio  to  the  extent  of  those  portions  of 
the  claias  which  eabrace  lands  not  available  to  aineral 
entry,  as  lode  claias  aay  be  projected  onto  such  lands 
in  order  to  configure  the  claim  boundaries  so  as  to 
secure  extralateral  rights. 

Boise_6_Leon_Berger,  82  IBLA  253  (Aug.  28,  198K) 

L£0_C.£°SAeia_J!Achael_Gi_ Clifton,  8U  IBLA  7  (Nov.  26, 
198U) 


Anthonv._Juskiewi.cz,  79  IBLA  267  (Bar.  7,  198U) 
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MINING  CLAIMS — Continued 


LODE  CLAIMS 


LODE  CLAIMS — Continued 


To  constitute  a  discovery  on  a  lode  Bining  claia 
there  must  be  physically  exposed  within  the  limits  of 
the  claim  a  lode  or  vein  bearing  mineral  of  such  qual- 
ity and  in  such  quantity  as  to  warrant  a  man  of  ordi- 
nary prudence  in  the  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success,  in  at- 
tempting to  develop  a  valuable  mine;  it  is  not  enough 
to  show  that  the  exposed  mineralization  is  sufficient 
to  warrant  holding  a  claim  with  a  reasonable  hope  that 
at  some  time  in  the  future  the  land  embraced  therein 
■ay  become  valuable  for  mining. 


M£iied_States_vi_Robert_Chambers,  U7  IBLA  102  (Apr. 
1980) 


23, 


No  discovery  of  a  valuable  mineral  deposit  is 
demonstrated  where  the  amounts  of  mineral  yielded  by 
a  claim  are  so  small  that  mining  could  not  be  expected 
to  produce  an  economic  return  in  any  way  commensurate 
with  the  labor  and  cost  involved  in  extracting,  trans- 
porting, and  processing  the  mineralization. 

where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

United  States  v.  Michael  Kuretich  et  al..  54  IBLA  124 
"(AprT  17,  198lf 


Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  closed  to  mineral  entry,  the  validity 
of  the  claim  must  be  determined  as  of  the  date  of  the 
withdrawal,  as  well  as  of  the  date  of  the  hearing.   If 
there  was  no  discovery  as  of  the  date  of  withdrawal, 
the  land  would  not  be  excepted  from  the  effect  of  the 
withdrawal  and  the  claim  could  not  thereafter  become 
valid  even  though  there  might  be  a  discovery  at  a  later 
date. 

U£iled_S^tes_vi_Alice_Hi_Rouse_et_ali,  56  IBLA  36 
(July  8,  1981) 

United  States  v.  Verde  Mining  Co.,  Inc..  et  al., 
57  IBLA  225  (Aug.  27,  1981) 


The  discovery  of  a  valuable  mineral  deposit  is 
essential  to  a  valid  mining  claia.   There  must  be 
exposed  within  the  limits  of  a  lode  mining  claim  a  vein 
or  lode  of  rock  in  place  bearing  mineral  of  such  quan- 
tity and  quality  that  a  prudent  person  would  expend 
time  and  means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

The  "marketability  test"  is  a  refinement  of  the 
"prudent  man  test"  and  requires  that  extraction, 
removal,  and  marketing  costs  be  considered,  as  such 
factors  directly  bear  on  the  question  whether  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  time  and  means  to  develop  a  paying  mine. 

Where  a  mining  claia  is  situated  on  land  subse- 
quently withdrawn  from  operation  of  the  mining  laws, 
the  validity  of  the  claims  must  be  tested  by  the  value 
of  the  mineral  deposit  as  of  the  date  of  withdrawal,  as 
well  as  the  date  of  the  hearing.   If  the  claim  was  not 
supported  at  the  date  of  the  withdrawal  by  a  qualify- 
ing discovery  of  a  valuable  mineral  deposit,  the  land 
within  its  boundaries  would  not  be  excepted  from  the 
effect  of  the  withdrawal,  and  the  claim  could  not  there- 
after become  valid  even  though  the  value  of  the  deposit 
subsequently  increased  due  to  a  change  in  the  market. 

United  States  v.  Leon  Noyce  and  Thomas  Rokita.  59  I  EL A 
268  (OctT  297  1981) 


A  mining  claimant  who  has  met  certain  fundamental 
requirements  of  the  mining  law,  such  as  discovery, 
citizenship,  and  expenditure,  and  who  has  exclusively 
held  and  worked  his  claim  for  the  period  prescribed  by 
the  applicable  statute  of  limitations  for  mining  claias 
is  entitled  to  a  patent,  regardless  of  the  fact  that 
the  claia  aay  have  been  improperly  located  as  lode  or 
placer,  assuming  no  intervening  loss  of  discovery. 

flinJt_l!eII«2J9.  71  IBLA  178  (Mar.  10,  1983) 


Where  a  decision  on  appeal  is  based  on  a  factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  on  appeal  was  provided  and  where  the  fact 
on  which  the  decision  was  based  were  incorrect  due  to 
a  faulty  hearing  transcript,  the  decision  will  be  set 
aside. 

Orea  Development  Co.  v.  Leo  Calder (On  Reconsidera- 
tion) ,  A-26604  (Apr.  25,  1983)  ~  90  I.D.  223 


To  constitute  discovery  upon  a  lode  mining  claia, 
there  must  be  exposed  within  the  limits  of  the  claim  a 
vein  or  lode  of  quartz  or  other  rock  in  place,  bearing 
gold  or  some  other  mineral  deposit  in  such  quality  and 
quantity  which  would  warrant  a  prudent  man  in  the  expen- 
diture of  his  time  and  money  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine. 

while  deposits  of  limestone  chiefly  valuable  for 
building  stone  were  subject  to  location  only  as  placer 
claims,  deposits  of  limestone  valuable  for  their  chemi- 
cal or  metallurgical  properties  are  properly  located 
according  to  the  form  of  their  deposition. 


U!lited_Sta^es_y^_Richard_Pi_Haskins,  59  IBLA  1 
(Oct.  21,  1981)  88  I.D. 


925 


A  lode  mining  claim  located  entirely  on  land  pre- 
viously patented  without  reservation  of  the  minerals  to 
the  United  States  is  null  and  void  ab  initio.   If  the 
discovery  on  which  location  of  a  lode  mining  claim  is 
based  is  on  unappropriated  land,  however,  exterior 
boundaries  may  be  laid  within  or  across  the  surface  of 
patented  land  for  the  purposes  of  claiming  the  unappro- 
priated ground  within  the  end  lines  and  side  lines  and 
securing  the  extralateral  rights  to  the  lode  deposit. 

Zu  la_C;._  Bri  n  ker  hoff  ,  75  IBLA  179  (Aug.  22,  1983) 


If  the  discovery  on  which  location  of  a  lode 
aining  claia  is  based  is  on  unappropriated  land, 
exterior  boundaries  aay  be  laid  within  or  across  the 
surface  of  withdrawn  land  for  the  purposes  of  claiming 
that  portion  of  the  ground  within  the  end  lines  and 
side  lines  of  the  claim  which  has  not  been  withdrawn 
and  securing  extralateral  rights  to  the  lode  deposit  to 
the  extent  that  such  extralateral  rights  are  to  ores 
within  the  ground  which  has  not  been  withdrawn. 


Sari lyn_ Du t t o n_ Ha nse n ,  79  IBLA  214  (Feb.  28,  1984) 
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LODE  CLAins— Continued 

A  locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claim  subject  to  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

Anthony_Juskiewicz,  79  IBLA  267  (Bar.  7,  1984) 


If  the  discovery  on  which  location  of  a  lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land,  solely  for 
the  purpose  of  claiming  unappropriated  ground  within 
the  end  lines  to  secure  the  extralateral  rights  to  lode 
deposits  apexing  in  the  unappropriated  portion  of  the 
claim.   Therefore,  those  portions  of  the  claims  thus 
situated  on  the  segregated  lands  are  not  properly 
declared  null  and  void  ab  initio. 


Amoco  Minerals  Co. 


31  IBLA  23  (Hay  15,  1984) 


If  the  discovery  on  which  location  of  a  lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land  for  the 
purpose  of  claiming  that  portion  of  the  ground  within 
the  end  lines  and  side  lines  of  the  claim  which  has  not 
been  withdrawn  and  securing  extralateral  rights  to  the 
lode  deposit  apexing  within  the  portion  of  the  claim 
subject  to  location. 

ti2ld_ Ji_Hecham ,  81  IBLA  239  (June  6,  1984) 


J5IHI  »S_£L  Al B  S  —  Con  t  i  n  ued 

LODE  CLAIHS — Continued 

withdrawn  or  patented  land  to  define  the  extralateral 
rights  to  lodes  or  veins  which  apex  within  the  claim. 


Cominco  American,  Inc. 


BARKETABILITY 


34  IBLA  209  (Dec.  27,  1984) 


Uncontradicted  evidence  of  nonproduction  of  a  min- 
ing claim,  which  has  continued  over  a  period  of  years, 
is  sufficient,  without  more,  to  establish  a  prima  facie 
case  of  invalidity  of  the  mining  claim. 

United  States  v.  Gerald  Hess.  46  IBLA  1  (Feb.  13,  1980) 


A  discovery  exists  where  minerals  have  been  found 
and  the  evidence  is  of  such  a  character  that  a  person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine. 
This  "prudent  man"  test  has  been  refined  and  comple- 
mented by  the  "marketability"  test  requiring  a  show- 
ing that  the  mineral  in  question  can  be  presently 
extracted,  removed,  and  marketed  at  a  profit. 

United  States  v.  W.  G.  Bickol,  Eva  Rose  Nickol.  47  IBLA 
183  (Bay  7,  1980)" 


In  determining  whether  a  claimant  has  made  a 
discovery,  the  present  costs  of  mining,  removing,  and 
marketing  the  minerals  involved  are  properly  considered. 

United  States  v.  Cornelius  E.  Hannix,  50  IBLA  110 
"(Sept.  24,  1980) 


where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 

M§§iSrfl_N9clearA_Inc_.,  82  IBLA  67  (July  12,  1984) 


The  Supreme  Court  has  determined  that  a  finding  of 
present  marketability  as  of  Feb.  25,  1920,  is  not  a  pre- 
requisite to  a  determination  that  oil  shale  deposits 
are  valuable  mineral  deposits  within  the  meaning  of  the 
general  mining  laws,  and  has  excepted  oil  shale  claims 
from  the  general  rules  of  discovery  for  mining  claims. 

Ired.erick_Hi  Larson.y.  State  of  Utah,  50  IBLA  382 
(Oct.  22,  1980) 


Lode  mining  claims  located  entirely  on  lands  which 
are  not  subject  to  mineral  entry  at  the  time  of  their 
location  are  properly  declared  null  and  void  ab  initio 
without  a  hearing.   However,  where  lode  claims  are 
partially  located  on  land  which  is  then  not  subject  to 
mineral  entry,  they  may  not  summarily  be  declared  null 
and  void  ab  initio  to  the  extent  of  those  portions  of 
the  claims  which  embrace  lands  not  available  to  mineral 
entry,  as  lode  claims  may  be  projected  onto  such  lands 
in  order  to  configure  the  claim  boundaries  so  as  to 
secure  extralateral  rights. 

S2i§e_S_Leon_Berger,  82  IBLA  253  (Aug.  28,  1984) 

Leo_Crowley_i_Bichael_Gi_Clif ton,  84  IBLA  7  (Hov.  26, 
1984) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  land,  it  is  not  null  and  void  ab  initio  to 
the  extent  of  its  inclusion  of  such  lands.   A  locator 
whose  discovery  is  on  lands  opened  to  location  may 
extend  the  end  lines  and  side  lines  of  his  claim  across 


Under  Andrus  v.  Shell  Oil  Co. ,  U.S.  _  _, 

64  L.Ed. 2d  593  (1980),  48  U.S.L.W.  4603  (June  2,  1980), 
oil  shale  is  a  prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shown  to 
demonstrate  discovery. 

United  States  v,  Cameron  Catlin  Bohme  et  al.,  United 
States  v.  Exxon  Corp,,  et  al..  United  States  v.  Aidabelle 
BX°S!!-et_al.~JSuE£il7  51  IBLA  97  (Nov.  5,  1980)" 

87  I.D.  535 


For  a  mining  claim  to  be  valid  there  must  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

When  the  Government  contests  a  mining  claim  on  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity  of 
minerals  insufficient  to  support  a  finding  of  discovery. 
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MINING  CLAIHS—Continued 

MARKETABILITY — Continued 

a  prina  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claimants  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  been 
aade. 

where  contestees  present  uncontrover ted  evidence 
showing  that,  over  a  period  of  4  years,  they  and  a  part- 
ner have  extracted  26  or  27  ounces  of  gold  from  their 
claim  using  a  suction  dredge,  and  where  the  Government 
has  made  no  showing  that  suction  dredge  mining  would  be 
insufficient  to  support  a  valid  claim,  the  contest  is 
properly  dismissed  without  prejudice  to  the  initiation 
of  another  contest  complaint. 

United  States  v.  Clif f grd  L.  6  ,  Mary  A.  Williams, 
65  IBLA  3U6  (July  16, "19827 


MINING  CLAIMS — Continued 


HILLSITES 


An  application  for  a  millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  £ast  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  O.S.C.  »  42  (1976).   An  application  for  a  mill- 
site  patent  is  properly  rejected  where  use  of  the  mill- 
site  within  the  terms  of  30  U.S.C.  $  42  (1976)  depends 
upon  the  future  discovery  of  minerals. 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a  millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 


United  Statgs.of  America  v.  Utah  International. 
45  IELA  73  (JanT~17,  1980) 


Inc. 


The  value  of  a  mineral  deposit  claimed  under  the 
mining  laws  must  be  determined  by  objective  rather  than 
subjective  criteria.   An  otherwise  invalid  mine  cannot 
be  bootstrapped  into  validity  because  the  material  may 
be  used  in  some  other  profitable  business  in  which  a 
claimant  may  be  engaged. 


22i£§l_§tates_vi 
66~IBLA  357  7Aug" 


Michael  B.  Beckley.  Virginia  B.  Beckley. 
277~19827" 


The  Department  contested  the  validity  of  four 
unpatented  limestone  placer  mining  claims  and  the 
associated  millsite  contending  the  limestone  from  the 
claims  was  unmarketable.   Following  the  hearing,  the 
Administrative  Law  Judge  correctly  declared  the  claims 
null  and  void  where  the  evidence  established  the 
material  from  the  claims  could  not  have  been  marketed 
at  a  profit. 


United  States  v. 
69~IBLA  19  (Nov" 


Estate  of  Mildred  Muck 
"24,  1982)"" 


6  Cleo  Winner , 


In  order  to  become  entitled  to  a  mining  claim,  a 
claimant  must  establish  the  presence  of  a  valuable 
mineral  deposit.   30  U.S.C.  «  22  (1976).   A  valuable 
mineral  deposit  exists  where  the  mineral  found  is  of 
such  quality  and  quantity  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine.   Castle  v. 
Womble,  19  L.D.  455  (1894).   This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Court  in 
Cferisma.n  v.  Miller,  197  U.S.  313  (1905).   It  has  been 
refined  to  require  a  showing  of  marketability,  i.ei( 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a  profit.   United .States  v.  Coleman, 
390  U.S.  599  (1968).   Where  a~claim~is  located  oii"land 
subsequently  withdrawn  from  appropriation  under  the 
mining  laws,  the  claim  must  be  supported  by  a  discovery 
at  the  time  of  withdrawal,  as  well  as  the  date  of  the 
hearing  into  its  validity.   Cameron  v.  United_States, 
252  U.S.  450  (1920)  . 


Sec.  15  of  the  Act  of  May  10,  1872,  30  U.S.C.  t  42 
(1976) ,  requires  that  a  millsite  be  used  or  occupied 
distinctly  and  explicitly  for  mining  or  milling  pur- 
poses.  Where  a  cabin  on  a  millsite  is  used  for  resi- 
dential purposes  and  the  use  of  the  cabin  for  mining 
purposes  is  only  incidental  to  its  use  as  a  residence, 
the  millsite  must  be  declared  null  and  void. 

A  mineral  claimant  who  has  not  made  a  discovery 
of  a  valuable  mineral  deposit  within  the  limits  of  his 
lode  or  placer  mining  claims  is  not  the  proprietor  of  a 
"vein,  lode  or  placer"  within  the  context  of  30  O.S.C. 
i    42  (1976),  and  cannot  establish  any  right  to  a  mill- 
site  claim  based  on  such  unperfected  mining  locations. 

United  States, v. _Lggn  R.  Whitney.  Cesar  T.  Hernandez, 
51  IBLA  7  3  (Oct.  31,  1980)" 


A  millsite  located  on  land  withdrawn  from  all 
forms  of  appropriation  under  the  public  land  laws, 
including  location  and  entry  under  the  mining  laws, 
except  locations  for  metalliferous  minerals,  is  null 
and  void  ab  initio  because  it  is  not  a  location  for 
metalliferous  minerals  under  the  mining  law. 

Notice  and  an  opportunity  for  a  hearing  is 
required  only  where  there  is  a  disputed  question  of 
fact  and  where  validity  of  a  millsite  location  turns 
on  the  legal  effect  to  be  given  facts  of  record  con- 
cerning the  status  of  the  land  when  the  millsite  was 
located,  no  hearing  is  required. 

John.C.  and  Martha  W,  Thomas  d. b. a.  Tungsten  Mining 
Co..,~53-IBLA  182  (Mar.  17,  I98l7 


where  a  dependent  millsite  is  allegedly  operated 
only  in  connection  with  a  lode  mining  claim  which  is 
invalid,  it  necessarily  follows  that  the  millsite  is 
invalid. 


Onited  States  \ 
(Apr.  17,  1981) 


Michael  Kuretich  et  al.,  54  IBLA  124 


United  States  v 
(June  27,  1983)' 


Eva  M.  Pool  et  al.,  74  IBLA  37 


For  a  mining  claim  to  be  valid  there  must  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

United  States  v.  Oscar  E.  S  Gary  K.  Anderson.  8  3  IBLA 
170  (Oct.  15,  1984) 


Under  43  CFR  3833. 2-1 (d) ,  a  millsite  owner  is  not 
required  to  file  a  notice  of  intention  to  hold  the  site 
until  Dec.  3C  of  the  year  following  the  year  in  which 
the  owner  files  the  notice  of  location  for  the  site 
with  ELM  for  recordation.   A  BLB  decision  declaring 
six  millsite  claims  abandoned  and  void  because  notices 
of  intention  to  hold,  filed  at  the  same  time  as  the 
notices  of  location  for  the  sites,  are  defective  will 
be  reversed. 

i°ais_Li_Osmerx_Jri^_et_al.,  56  IBLA  30  (July  8,  1981) 
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MSIl!5_£i;AIi!§ — Continued 

HILLSITES — Continued 

The  failure  of  a  holder  of  a  aillsite  claia  which 
has  been  properly  recorded  under  U3  O.S.C.  i    174U(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  aillsite  is  a  curable  defect  and  the  aillsite  Bay 
not  be  deeaed  to  have  been  abandoned  absent  a  failure 
to  coaply  with  a  notice  of  deficiency. 

Feldslite  Corporation  of  Aaerica.  56  IBLA  78  (July  15, 
1981)"  88  I.D.  6<»3 

3ls__0tis_Teaford,  56  IBLA  367  (Aug.  3,  1981) 

Dave_____ew_an,  57  IBL»  23  (»U9-  6.  1981) 

______________ ,  57  IBLA  152  (Aug.  25,  1981) 

_____________ r_ ,  57  IBLA  268  (Aug.  31,  1981) 

Harlow  H.  Oberbilljq,  57  IBLA  336  (Sept.  1,  1981) 

Keith  R.  O'Hara.  58  IBLA  59  (Sept.  21,  1981) 

Inez  Crews  et  al..  59  IBLA  257  (Oct.  29,  1981) 

_ar_e__A._Cli f __________ ,  60  IBLA  29  (Nov.  16,  1981) 

2iai_SiiliM_£2i >    62    IBL*    166    (Mar.    8,    1982) 

_______________ ,  7U  IBLA  167  (July  12,  1983) 


Since  aillsites  Bay  only  be  located  on  nonaineral 
land,  a  aillsite  claia  is  necessarily  adverse  to  a  lin- 
ing claia.   Thus,  land  eabraced  by  a  aillsite  claia  is 
not  open  to  the  initiation  of  rights  under  30  O.S.C. 
«  38  (1976)  . 

United  States  v.  Richard  P.  Haskins.  59  IBLA  1 

7oct.  21,  1981)  88  I.D.  925 


«INI«G.CLAIHS — Continued 

HILLSITES  — Continued 

the  mining  laws  by  a  State  selection  application  is 
properly  declared  null  and  void  ab  initio. 

^2 bluC__a_d__a_tha_ ____________________ n__t______i_3__o_ 

i2n_Beco__ide__tion_,  59  IBLA~36U  (NovT  97~1981) 


Ose  of  a  aillsite  claia  as  a  boat  dock  does  not 
satisfy  the  requirenents  for  a  valid  aillsite  claia. 
Even  if  such  a  use  were  qualifying,  the  lack  of  pro- 
duction shows  that  the  site  is  not  presently  used  for 
shipping  ore,  and  an  intent  to  use  the  land  for  aill- 
site purposes  in  the  future  is  not  sufficient  for  a 
valid  aillsite  claia.   Furtheraore,  a  aillsite  is  prop- 
erly declared  to  be  invalid  if  it  is  used  in  connection 
with  a  aining  claia  that  is  held  to  be  invalid. 

United  States  v__nichael___  Beckley.  Virginia  R.  Eeckley. 
66  IELA  357  (Aug.~27,~1982) 


BINERAL  LANES 

Land  is  aineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  aineral  of 
such  quantity  and  quality  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   The 
charge  that  the  lands  eabraced  by  a  aining  claia  are 
not  aineral  in  character  can  raise  two  discrete  issues. 
First,  it  can  challenge  the  validity  of  the  entire 
claia.   Alternatively,  it  can  be  applied  to  placer 
claias  which  are  supported  by  a  discovery,  with  the 
effect  that  the  claimant  Bust  show  that  each  10  acres 
of  the  claia  are  aineral  in  character. 

United  States  v.  Clare  Hilliaason  and  Lapine  Puaice 
C__7"«5~IeLA~26«  (Feb.  «,  1980)""  87~iTd7  31 


The  failure  to  file  a  copy  of  a  notice  or 
certificate  of  location  for  a  aillsite  as  required  by 
sec.  311 (b)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  <43  O.S.C.  «  17UU  (b)   (1976),  and  «3  CFR 
3833.1-2  in  the  proper  Bureau  of  Land  flanageaent  office 
within  the  tiae  period  prescribed  therein  conclusively 
constitutes  abandonment  of  the  aillsite  by  the  owner. 

I I§1 cher ____Fisher ,  59  IBLA  150  (Oct.  26,  1981) 


Although  placer  claias  aay  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  eabraced 
by  the  claia  Bust  be  mineral  in  character.   Land  is 
mineral  in  character  when  known  conditions  engender  the 
belief  that  the  land  contains  mineral  of  such  quality 
and  quantity  as  to  render  its  extraction  profitable  and 
justify  expenditures  to  that  end. 

United, States  v___.  G___icko____va_R_se_Nickol ,  U7  IBLA 
183  "(Hay~7,  1980) 


A  vague  intention  to  use  or  occupy  land  eabraced 
in  a  aillsite  claia  for  aining  or  Billing  purposes  at 
soae  tiae  in  the  future  is  not  sufficient  to  coaply 
with  the  requireaents  for  obtaining  a  aillsite. 

United  States  v.  Lyle  E.  and  Diane  Caapbell.  59  IBLA  261 
(Oct.  29,  1981) 


"notation  rule."   Under  the  notation  rule  a  aill- 
site claia,  located  at  a  tiae  when  the  aaster  title 
plat  in  the  local  Bureau  of  Land  Manageaent  office 
shows  that  the  lands  eabraced  by  the  claia  are  included 
in  a  state  selection  application,  is  properly  declared 
null  and  void  ab  initio  because  notation  of  the  state 
selection  application  on  the  official  records  segre- 
gates the  land  from  further  appropriation.   The  rule 
applies  even  where  the  notation  was  posted  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terainated. 

A  aining  claia  or  aillsite  located  on  land  at  a 
time  when  the  land  is  segregated  froa  the  operation  of 


Land  is  aineral  in  character  when  known  con- 
ditions engender  the  belief  that  the  land  contains 
aineral  of  such  quantity  and  quality  as  to  render  its 
extraction  profitable  and  justify  expenditures  to  that 
end.   The  charge  that  the  land  eabraced  by  a  mining 
claia  is  not  aineral  in  character  is  a  normal  adjunct 
to  a  charge  of  no  discovery. 

Unite___tates_v___r_haa_R._Co_ns,  53  IBLA  5  (Feb.  26, 
1981) 

United  States  v.  Verde  dining  Co.. Inc. .  et  al.  . 

57~ELA~225  "(Aug.  27,  1981) 


Although  placer  claims  aay  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  embraced  by 
the  claia  aust  be  aineral  in  character. 


United  States  v_  Ro_ert_B___ara,  67  IBLA  «8  (Sept. 
19827 
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MINING  CLAIHS — Continued 


MINING  CLAIMS — Continued 


MINERAL  LANDS — Continued 


PATENT — Continued 


Where  10-acre  portions  of  oil  shale  placer  mining 
claims  cover  lands  from  which  erosion  has  removed  the 
Parachute  Creek  member  (the  principal  body  of  rich  oil 
shale) ,  there  is  no  geological  basis  to  infer  the  pres- 
ence of  rich  oil  shale,  and  such  portions  of  the  claims 
are  properly  determined  to  be  nonmineral  in  character. 


U n i t ed_S  t a t es_ v 
(Oct.  2l7  1982)' 


Weber  Oil  Co. et  al. 


68  IBLA  37 

89  I.D.  538 


Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   A 
finding  that  land  is  mineral  in  character  may  be  based 
wholly  on  inferential  evidence. 

United_States  v._Cecil  Bell_et_ali#  68  IBLA  367 
(Nov.  22,  1982) 


If  a  lode  mining  claim  is  supported  by  a  dis- 
covery, it  necessarily  follows  that  the  land  is  mineral 
in  character.   If  a  claim  is  not  supported  by  a  dis- 
covery, it  is  invalid  and  it  would  be  immaterial 
whether  the  land  is  mineral  in  character.   In  any 
event,  the  tests  for  determining  the  mineral  character 
of  land  and  whether  a  discovery  of  a  valuable  mineral 
deposit  has  been  made  are  essentially  the  same. 


United  States  v. 
(June  27,  19l3)~ 


Eva  M.  Pool  et  al.,  7«  IBLA  37 


At  any  time  prior  to  the  issuance  of  patent,  pro- 
test may  be  filed  against  the  patenting  of  the  claim 
as  applied  for,  upon  any  ground  tending  to  show  that 
the  applicant  has  failed  to  comply  with  the  law  in  any 
matter  essential  to  a  valid  entry  under  the  patent  pro- 
ceedings.  Such  protest  cannot,  however,  be  sustained 
on  the  basis  of  the  protestants'  allegation  that  they 
are  the  owners  of  a  conflicting  claim  which  now  is 
deemed  abandoned  and  void  as  a  matter  of  law. 

Paula  Troester  Saraqoza  et  al..  53  IBLA  2«7  (Mar.  19, 
1981)" 


Where,  in  a  contest  on  an  application  for  a 
mineral  patent,  it  is  determined  that  no  discovery  has 
been  made  on  a  claim,  the  necessary  result  of  this 
determination  is  that  the  mining  claim  is  invalid  and 
must  be  so  declared. 

United  States  v.  Ralph  P.  Proglev,  Helvin  S.  Eilers, 
5U  IELA  321  (Apr.  30,  1981) 


Where  an  applicant  for  a  mineral  patent  has  been 
required  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  U3  CFR  Part  3860, 
and  has  not  done  so  within  the  time  prescribed  ty  a 
Bureau  of  Land  Management  decision,  ELM  may  properly 
reject  the  mineral  patent  application  without  prejudice 
to  applicant's  right  to  submit  a  proper  and  complete 
application  in  the  future. 

Donald_Li_Clark,  6U  IBLA  129  (May  20,  1982) 


PATENT 

If  the  record  does  not  contain  sufficient 
evidence  to  persuade  the  Secretary  or  his  authorized 
officers  that  the  law  has  been  complied  with,  the 
Department  cannot  legally  grant  the  gratuity  which 
claimants  request,  i.ej,  issuance  of  a  mineral  patent. 

United  States  v.  Ernest  Higbee  et  al. ,  52  IBLA  83 
(Jan.  9,  198l7 


Where  an  applicant  for  a  mineral  patent  has  teen 
required  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CFR  Part  3860, 
and  has  not  done  so  after  10  years,  the  Bureau  of  Land 
Management  may  properly  reject  the  mineral  patent 
application  without  prejudice  to  applicant's  right  to 
submit  a  proper  and  complete  application  in  the  future. 

Donal d_ L.._C la r k ,  6«  IBLA  132  (May  20,  1982) 


where  an  applicant  for  a  mineral  patent  has  been 
requested  to  provide  additional  information  and  has 
not  done  so  after  18  months,  the  Bureau  of  Land  Man- 
agement may  properly  deny  his  request  for  a  further 
extension  of  time  to  submit  that  information  and  reject 
his  mineral  patent  application  without  prejudice  to 
applicant's  right  to  file  a  proper  application  in  the 
future.   But  when  the  pendency  of  an  appeal  from  that 
decision  has  stayed  its  effectiveness  beyond  the  time 
needed  by  the  applicants  to  obtain  the  necessary  infor- 
mation, the  Board  may  give  the  applicants  10  additional 
days  to  file  the  information  with  BLM  before  the  rejec- 
tion of  their  application  becomes  effective. 


wilbur_G. 
1981) 


Hallauer  et  al. 


52  IBLA  202  (Jan.  26, 


Where  the  Bureau  of  Land  Management  is  not  satis- 
fied with  the  evidence  of  discovery  submitted  by  a 
mineral  patent  applicant,  it  may  request  further  infor- 
mation.  However,  if  it  concludes  that  the  information 
presented  is  insufficient  to  support  a  discovery,  it  may 
not  summarily  reject  the  patent  application.   It  must 
initiate  a  contest  proceeding. 


The  provisions  of  30  U.S.C.  ««  29  and  30  (1976) 
relating  to  "adverse  claims"  refers  only  to  adverse 
mineral  claims,  and  nothing  in  these  sections  purports 
to  limit  the  rights  of  third  parties  to  appeal  from  a 
denial  of  a  protest  of  a  patent  application  where  they 
can  show  a  cognizable  interest  which  has  been  adversely 
affected. 


In  re  Pacific  Coast  Molybdenum  Co. 
(Nov.  22,  1982) 


68  IBLA  325 


An  Administrative  Law  Judge  in  a  mining  contest 
may  properly  preclude  testimony  at  a  hearing  on  remand 
on  issues  of  geology,  quality,  quantity,  and  continuity 
of  ore,  and  technology  of  a  proposed  benef iciat ioD 
process  where  findings  on  such  issues  have  been  made  by 
the  Judge  at  an  earlier  hearing  and  approved  by  the 
Board  on  appeal,  and  no  offer  of  proof  is  submitted  to 
the  Board  that  would  compel  an  altered  finding. 

"JlLted_states_vi_Pittsburih_Pacific_Co.,  68  IBLA  312 
(Nov.  22,  1982)  89  I.D.  586 


0nited_S tates_S teel_Cor£i ,  52  IBLA  319  (Feb.  19,  1981) 
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HIHIIG  CLAIHS— Continocd 

PATEHT — Continued 

Sec.  22(c)  of  the  Alaska  lative  Claias  Settlement 
Act  peraits  the  conveyance  of  land  that  is  subject  to 
unpatented  aining  claias  located  prior  to  Aug.  31, 
1971,  to  a  regional  Native  corporation.   The  possessory 
interest  of  the  aining  claiaant  in  the  claias  is  pro- 
tected, although  liaited,  as  a  valid  existing  right  by 
sec.  22(c)  and  43  CFR  2650.3-2. 


Theodore  J. 


Alaasy.  69  IBLA  160  (Dec.  13,  1982) 

89  I.D. 


619 


BLH  decisions  rejecting  aineral  patent  applica- 
tions for  numerous  deficiencies,  uncertainties,  and 
inconsistencies  therein,  will  be  affiraed  where  appel- 
lant fails  to  point  out  how  the  decisions  are  in  error, 
subject  to  the  applicant's  right  to  subait  proper  and 
correct  applications  in  the  future. 

Donald  L.  Clark,  71  IBLA  169  (Bar.  10,  1983) 


It  is  proper  to  reject  an  application  for  aineral 
patent  where  the  official  records  disclose  that  the 
alleged  claias  have  been  conclusively  determined  to  be 
abandoned  and  void  for  failure  to  coaply  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  «  1744  (1976). 

Hineral  Investigation  S  Development  Co..  71  IBLA  398 
7Har.~I7~1983) 


A  aineral  patent  applicant  aust  support  his  appli- 
cation with  a  certificate  or  abstract  of  title.  43  CFR 
3862.1-3(a)  . 

Where  an  applicant  for  a  aineral  patent  has  been 
requested  to  provide  additional  inforaation  and  docu- 
aents  required  by  the  regulations  in  13  CFR  Part  3860, 
and  has  not  done  so  within  the  tine  prescribed  by  a 
Bureau  of  Land  Hanageaent  decision,  BLFi  aay  properly 
reject  the  application  without  prejudice  to  applicant's 
right  to  subait  a  proper  and  coaplete  application  in 
the  future. 


Owyhee  Calciua  Products. 
1983) 


.Inc_.,  72  IBLA  235  (Apr.  26, 


Where  protests  to  a  aineral  patent  application  are 
denied  and  an  appeal  is  taken,  protestants  have  the 
burden  of  af f iraatively  establishing  that  patent  should 
not  issue  and  that  BLH's  decision  was  in  error. 

The  quantua  of  evidence  necessary  to  prove  a  dis- 
covery does  not  change  because  the  land  on  which  the 
claia  is  located  aay  have  other  values.   Bad  faith  in 
locating  a  claia,  however,  where  proved,  requires 
invalidation  of  a  claia  even  where  it  is  supported  by  a 
discovery. 


In  re  Pacific  Coast  Holvbdenua  Co. 
198  3) 


75  IBLA  16  (Aug.  5, 
90  I.D.  352 


The  Bureau  of  Land  Hanageaent  properly  deteraines 
the  acreage  of  aining  claias  that  have  been  conforaed 
to  surveyed  legal  subdivision  of  the  township  by 
reference  to  its  official  land  status  records. 

The  Bureau  of  Land  Hanageaent  properly  reserves 
to  the  United  States  in  a  aineral  patent  for  0  6  C 
revested  grant  lands  the  tiaber  now  on  a  aining  claia 
subject  to  the  Act  of  June  9,  1916,  39  Stat.  218,  and 


BIMIS  CLAIHS — Continued 

PATEiT — Continued 

the  tiaber  now  or  hereafter  growing  on  a  aining  claia 
subject  to  the  Act  of  Apr.  8,  1948,  62  Stat.  162. 

Joseph  A.  Barnes  et _alt.  78  IBLA  46  (Dec.  13,  1983) 

90  I.D.  550 


Failure  of  the  holder  of  a  aining  claia  to  file 
an  adverse  claia  within  the  60-day  publication  period 
set  forth  in  30  O.S.C.  ♦  ♦  29,  30  (1976)  aaounts  to 
a  waiver  of  any  rights  to  a  claia  against  the  aineral 
patent  applicant  for  a  conflicting  claia. 

Lee  Brothers  Dredging  Co, .  79  IBLA  330  (Bar.  21,  1984) 


Effect  aust  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a  statute.   Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  Hanageaent  Act  of  1976,  43  O.S.C.  ♦  1781(f)  (1982), 
to  aineral  patent  aust  be  Bade  in  a  aanner  which 
recognizes  valid  existing  rights  of  a  aineral  claiaant 
at  the  tiae  of  passage  of  the  Act. 

California  Portland  Ceaent  Corp..  8  3  IBLA  11 
(Sept.  18,  1984) 


PLACES  CLAIHS 

Bo  placer  location  shall  include  aore  than 
20  acres  for  each  individual  claiaant  and  aay  not 
exceed  160  acres  for  an  association  of  up  to  eight 
individual  claiaants.   30  O.S.C.  %*    35,  36  (1976)  ; 
43  CFR  3842.1-2. 

Big  Horn  Liaestone  Co..  46  IBLA  98  (Feb.  28,  1980) 

Clayton.S.  .Hale.  62  IBLA  35  (Feb.  24,  1982) 


Although  placer  claias  aay  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  eotraced 
by  the  claia  aust  be  aineral  in  character.   Land  is 
aineral  in  character  when  known  conditions  engender  the 
belief  that  the  land  contains  aineral  of  such  quality 
and  quantity  as  to  render  its  extraction  profitable  and 
justify  expenditures  to  that  end. 

United  States  v.  WT  ,(?.  Hickol,  Eva  Rose  Hickol,  47  IBLA 
183  (Hay  7,  1980) 


Under  Andrus  v.  Shell  Oil  Co..  U.S.     , 

64  L.Ed. 2d  593  (1980),  48  O.S.L.W.  4603  (June"7  1980), 
oil  shale  is  a  prospectively  valuable  aineral  and 
therefore  present  marketability  need  not  be  shown  to 
deaonstrate  discovery. 

To  deaonstrate  a  sufficient  discovery  of  oil  shale 
under  Freeaan  v.  Summers.  52  L.D.  201  (1927),  a  aining 
claiaant  must  show  that  oineral  was  disclosed  on  or 
before  Feb.  25,  1920,  in  such  situation  and  such 
foroation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.   An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  not  a 
sufficient  discovery. 

United  States  v.  Cameron  Catlin  Bohae  et  al..  United 
States  v.  Exxon  Corp.  et  al..  United  States  v.  Aidabelle 
Brown  et  al.,"  (Supp?)  ,  51  IBLA  97  (Hov.  5,  1980)"" 

87  I.D.  535 
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MINING  CLAIHS--Continued 

PLACER  CLAIMS — Continued 

Oil  placer  lining  claias  located  pursuant  to  the 
Petroleum  and  Mineral  Oils  Act  of  Feb.  11,  1897,  c.  216, 
29  Stat.  526,  and  preserved  by  sec.  37  of  the  Mineral 
Leasing  Act  of  1920,  30  O.S.C.  *  193  (Supp.  II  1978), 
are  subject  to  the  recordation  requirements  of  sec.  311 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
l»3  O.S.C.  *  1744  (1976)  . 

Conoco.  Inc..  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 


Sims  CLAIMS — Continued 

PLACES  CLAIMS — Continued 

is  entitled  to  a  patent,  regardless  of  the  fact  that 
the  clan  may  have  been  improperly  located  as  lode  or 
placer,  assuming  no  intervening  loss  of  discovery. 

Under  the  provisions  of  the  Act  of  Aug.  4,  1892, 
30  O.S.C.  «  161  (1976),  a  person  authorized  to  enter 
lands  under  the  mining  lams  of  the  United  States  may 
enter  lands  chiefly  valuable  for  building  stone  under 
the  provisions  of  the  lav  in  relation  to  placer  mining 
claims. 


A  placer  mining  claim  has  been  defined  as  ground 
that  includes  valuable  deposits  not  in  place,  that  is, 
not  fixed  in  rock,  but  which  are  in  a  loose  state. 

Onder  provisions  of  the  Act  of  Aug.  4,  1892, 
30  O.S.C.  *  161  (1976),  known  as  the  Building  Stone 
Act,  land  chiefly  valuable  for  building  stone  can  only 
be  entered  by  mining  claims  in  the  placer  form,  regard- 
less of  the  actual  mode  of  occurrence  of  the  deposit. 

While  deposits  of  limestone  chiefly  valuable  for 
building  stone  were  subject  to  location  only  as  placer 
claims,  deposits  of  limestone  valuable  for  their  chemi- 
cal or  metallurgical  properties  are  properly  located 
according  to  the  form  of  their  deposition. 

Bothing  in  30  O.S.C.  «  38  (1976)  alters  the 
requirement  limiting  each  individual  claimant  to  20 
acres  per  location.   Thus,  for  a  single  possessory 
claim  of  85  acres  to  be  sustained,  it  must  be  shown 
that  five  individuals  held  and  worked  the  claim  for 
the  requisite  period  of  time. 

All  placer  claims  must  conform  "as  near  as  prac- 
ticable" with  the  system  of  rectangular  public  land 
surveys.   Where  a  claim  does  not  so  conform  and  it  is 
not  possible  to  amend  the  claim  so  that  it  does,  the 
entry  must  be  canceled. 

United  States  v.  Richard  P.  Haskins.  59  IBLA  1 

7oct.  21,  1981)  "  88  I.D.  925 


Although  placer  claims  may  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  embraced  by 
the  claim  must  be  mineral  in  character. 


Frank  Hellnzzo.  71  IBLA  178  (Mar.  10,  1983) 


where  a  decision  on  appeal  is  based  on  a  factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  on  appeal  was  provided  and  where  the  fact 
on  which  the  decision  was  based  were  incorrect  due  to 
a  faulty  hearing  transcript,  the  decision  will  be  set 
aside. 

Orem  Development  Co.  v.  Leo  Calder  (On  Reconsidera- 
tion) ,  A-26604  (Apr.  25,  1983)  90  I.D.  223 


All  placer  mining  claims  must  conform  as  nearly  as 
practicable  with  the  public  survey  system.   43  CFR 
3842.1-2. 

No  placer  location  shall  include  more  than 
20  acres  for  each  individual  claimant  and  may  not 
exceed  160  acres  for  an  association  of  up  to  eight 
individual  claimants.   43  CFR  3842.1-2. 

Owyhee  Calcium  Products.  Inc..  72  IBLA  235  (Apr.  26, 
1983) 


Onder  30  U.S.C.  *  36  (1976) ,  an  association  placer 
location  must  embrace  contiguous  tracts  of  land.  Lands 
which  merely  corner  each  other  are  not  contiguous  under 
this  provision. 

H.  G.  Singleton.  75  IBLA  168  (Aug.  19,  1983) 


United  States  v.  Robert  B.  Lara.  67  IBLA  48  (Sept. 
1982) 


9, 


Hhen  the  Government  contests  the  mineral  character 
of  a  10-acre  portion  of  a  placer  mining  claim,  it 
assumes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  that  showing  by 
a  preponderance  of  the  evidence. 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.   A 
finding  that  land  is  mineral  in  character  may  be  based 
wholly  on  inferential  evidence. 

Onited  States  v.  Cecil  Bell  et  al..  68  IBLA  367 
7hov7  22,  1982) 


A  mining  claimant  who  has  met  certain  fundamental 
requirements  of  the  mining  law,  such  as  discovery, 
citizenship,  and  expenditure,  and  who  has  exclusively 
held  and  worked  his  claim  for  the  period  prescribed  by 
the  applicable  statute  of  limitations  for  mining  claims 


An  association  of  claimants  may  locate  an  associa- 
tion placer  claim  encompassing  up  to  160  acres.   The 
permissible  size  of  the  claim  is  dictated  by  the  number 
of  parties  in  the  association.   No  such  location  shall 
include  more  than  20  acres  for  each  individual  claimant. 

If  the  persons  locating  placer  mining  claims  form 
a  corporation  with  each  owning  stock  in  proportion  to 
their  claims,  the  locations  are  not  invalid.   However, 
if  persons  merely  lend  their  names  to  a  corporation  in 
order  to  enable  it  to  acquire  more  ground  than  is 
allowed,  the  locations  are  invalid.   The  policy  and 
objective  of  30  O.S.C.  6  35  (1976)  is  to  limit  the 
quantity  of  placer  mineral  land  which  may  be  located  by 
one  person  to  20  acres  per  claim.   The  corporation  can 
not  be  looked  upon  as  an  association,  as  contemplated 
by  30  O.S.C.  «  35  (1976) . 

Any  scheme  or  device  entered  into  whereby  one 
individual  is  to  acquire  by  location  an  amount  or 
portion  of  a  placer  mining  claim  in  area  more  than 
20  acres  constitutes  a  fraud  upon  the  Government,  from 
which  title  is  to  be  acquired,  and  any  location  made 
pursuant  to  such  scheme  or  device  is  without  legal  sup- 
port and  void. 

Alumina  Development  Corp.  of  Otah.  77  IBLA  366  (Dec.  7, 
1983) 
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PLACES  CLAIBS — Continued 


POSSESSORY  BIGHT — Continued 


Where  the  evidence  in  a  private  contest  of  that 
part  of  a  placer  mining  claim  embraced  in  land  patented 
under  the  Stock-Raising  Homestead  Act  establishes  that 
the  10-acre  subdivisions  therein  are  nonaineral  in 
character,  the  claim  is  properly  declared  null  and  void 
as  to  such  land. 

Joanne  H.  Hassirio  v.  Western  Hills  Hininq  Ass'n 
et  al.7  78  IBLA  155  (Dec.  29,  1983) 


In  determining  whether  each  10-acre  part  of  a 
placer  claim  is  mineral  in  character,  the  claim  must  be 
subdivided  to  create  square  10-acre  parcels,  to  the 
eitent  possible,  regardless  whether  the  claim,  as  laid 
out  on  the  ground,  conforms  to  the  system  of  public 
land  surveys. 

Where  the  evidence  submitted  by  a  Government 
mineral  examiner  supports  the  conclusion  that  a  10-acre 
parcel  of  land  in  a  placer  location  is  not  mineral  in 
character,  the  burden  devolves  to  the  mineral  claim- 
ant to  overcome  this  showing  by  a  preponderance  of  the 
evidence,  failing  in  which  that  portion  shall  be 
declared  invalid. 

Dnited  States  v.,  Robert E.  Lara  (On  Reconsideration) , 

80  IBLA  215  (Apr.  30,  1984) 


POSSESSORY  RIGHT 

Hining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  during  a  period  when 
the  lands  are  withdrawn  from  entry  under  the  mining 
laws.   However,  under  30  O.S.C.  •  38  (1976),  if  a  per- 
son or  predecessors-in-interest  have  held  and  worked 
the  claims  for  a  period  of  time  equal  to  that  pre- 
scribed by  the  state  statute  of  limitations  for  adverse 
possession  of  mining  claims,  during  which  period  the 
land  was  open  to  mineral  location,  that  person  is 
deemed  to  have  made  proper  locations.   Whether  the  lo- 
cations are  valid  depends  on  whether  discoveries  have 
been  made  on  each  claim  within  the  meaning  of  the  min- 
ing laws. 

Dolores  Olsen  and  Wesley  E.  Hace,  et  al. .  45  IBLA  232 
(Feb.~4,~1980) 


Under  the  provisions  of  30  O.S.C.  4  38  (1976),  the 
holding  and  working  of  a  claim  for  the  period  of  time 
equal  to  the  State's  statute  of  limitations  is  the 
legal  equivalent  of  proofs  of  acts  of  location,  record- 
ing, and  transfer.   This  provision  does  not,  however, 
alter  other  requirements  of  the  mining  laws,  such  as 
the  necessity  of  a  discovery  or  limitations  on  acreage 
which  may  be  taken  up  in  a  claim. 

The  requirements  of  30  O.S.C.  «  38  (1976),  relat- 
ing to  "holding"  and  "working"  a  claim  may  be  met  where 
the  assessment  work  requirements  have  been  met  and 
where  there  is  actual  possession  or  occupancy  of  the 
claim. 

nothing  in  30  O.S.C.  «  38  (1976)  alters  the 
requirement  limiting  each  individual  claimant  to  20 
acres  per  location.   Thus,  for  a  single  possessory 
claim  of  85  acres  to  be  sustained,  it  must  be  shown 
that  five  individuals  held  and  worked  the  claim  for 
the  requisite  period  of  time. 

Since  millsites  may  only  be  located  on  nonsineral 
land,  a  millsite  claim  is  necessarily  adverse  to  a  min- 
ing claim.   Thus,  land  embraced  by  a  millsite  claim  is 
not  open  to  the  initiation  of  rights  under  30  O.S.C. 
«  38  (1976). 

The  recordation  provisions  of  sec.  314  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  O.S.C.  «  1744  (1976),  applies  to  claims  which  rely 
on  the  provision  of  30  O.S.C.  *  38  (1976)  to  prove 
location  and  posting.   Where  such  claims  have  not  been 
duly  recorded,  they  are  a  nullity. 


Onited  States  v.  Richard  P.  Haskins.  59  IBLA  1 
(Oct.  2l7  1981)  88  I.D. 


925 


In  order  to  establish  a  right  against  the  Onited 
States  under  sec.  2332,  Revised  Statutes,  30  O.S.C. 
♦  38  (1976),  actual  possession,  following  discovery  of 
a  valuable  mineral  deposit,  under  color  of  right  for 
the  complete  period  of  the  State's  statute  of  limita- 
tions governing  adverse  possession  of  mining  claims 
must  occur  during  a  period  when  the  land  is  open  to 
operation  of  the  mining  laws.   Where  the  record  does 
not  support  an  assertion  of  a  right  under  30  O.S.C. 
4  38  (1976)  to  a  mineral  patent,  the  application  for 
such  patent  is  properly  rejected  and  the  mining  claim 
declared  invalid. 


When  an  unpatented  mining  claim  is  situated  with- 
in lands  selected  and  approved  for  conveyance  under 
ANCSA,  the  possessory  interest  of  the  mining  claimant 
is  protected  under  provisions  of  $  22  (c)  and  13  CFH 
2650.3-2  as  a  valid  existing  right  notwithstanding 
that  the  Bureau  of  Land  Management  has  not  adjudicated 
such  unpatented  mining  claims  prior  to  conveyance. 


Oregon  Portland  Cement  Co..  6  AHCAB  65 


(Aug.  25,  1981) 
88  I.D.  760 


Albert  Hanan  et  al;_J._A,  Jack  and  Sons.  Inc.; and 

HemEhill_BrotherIA_Inci,~6  ASCAB  111  (Sept.  29,  1981) 


A  notice  of  location  which  is  in  proper  form  and 
timely  filed  with  the  correct  fee  must  be  accepted  and 
recorded  by  BLH  notwithstanding  the  protest  of  a  rival 
mining  claimant  that  he  has  a  superior  and  exclusive 
possessory  right  to  the  same  ground.   Such  disputes  are 
not  within  the  jurisdiction  of  this  Department,  and  can 
be  resolved  only  by  private  litigation  between  the 
parties  in  courts  of  competent  jurisdiction. 

»i_Bi_Allstead,  58  IBLA  46  (Sept.  21,  1981) 


Ernest  Hiqbee  et  al..  60  IBLA  267  (Dec.  17,  1981) 


Under  the  provisions  of  30  U.S.C.  «  38  (1976),  the 
holding  and  working  of  a  claim  for  the  period  of  time 
equal  to  the  State's  statute  of  limitations  is  the 
legal  equivalent  of  proofs  of  acts  of  location,  record- 
ing, and  transfer.   Where,  following  a  hearing,  the 
record  does  not  support  a  finding  that  the  claimants 
had  held  and  worked  the  claim  for  the  2  years  required 
under  Nevada  law  between  1948  and  1953  when  the  land 
was  open  to  the  operation  of  the  mining  laws,  the 
application  for  patent  is  properly  rejected  and  the 
mining  claim  declared  invalid. 

Ernest  Hiqbee  et  al.  (On  Reconsideration) .  79  IELA 
380~Bar.  27,  1984)" 


The  Department  does  not  have  jurisdiction  to 
consider  the  relative  superiority  of  the  possessory 
rights  of  rival  mineral  claimants  to  the  same  ground. 
A  final  decision  by  a  court  of  competent  jurisdiction 
resolves  all  questions  regarding  such  conflicting  rights. 


Harvey  A, .Clifton,  80  IBLA  96  (Apr.  3,  1981) 
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Federal  law  requires  that  mining  locations  be  Bade 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.   Title  to  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  mining  and  extracting  minerals.   Even 
if  a  discovery  could  be  shown  to  exist,  proof  of  bad 
faith  can  invalidate  a  claim,  since  in  such  a  situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 

United  States  v.  Jon  Zimmers,  Claire  Kelly,  81  IBLA 
Ul  (Hay  17,  198a) 


POWERSITE  LANDS 

Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  on  a  group  of  mining  claims  on  land  with- 
drawn for  power  development  or  powersites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mining  operations. 

fl-Sited  S_a__________James_Steward,  51  IBLA  67  (Apr.  10, 

1981) 


Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  on  a  mining  claim  on  land  withdrawn  for 
power  development  or  powersites,  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreational 
purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
jives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mining  operations. 

United  States  v.  Robert  A.  Pettigrew,  5a  IBLA  119 

(Apr.  17,  1981)  "  88  I.D.  153 


A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  *  621  (1976) , 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

John  C.  Farrell.  55  IBLA  U2  (Hay  28,  1981) 

Lincoln  Resources.  Inc..  66  IBLA  310  (Aug.  2a,  1982) 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  location  of 
mining  claims  for  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  2U  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  to  all  mineral 
location  until  enactment  of  the  Mining  Claim  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  «  621  (1976) 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

George  L.  Hawkins,  Wallace  G,  Heath,  66  IBLA  390 
(Aug.  3l,  19827 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a  powersite  is  null  and  void  at 
initio. 

Hackay  Bar  Corp..  69  IBLA  la8  (Dec.  13,  1982) 


Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  on  a  group  of  mining  claims  on  land  with- 
drawn for  power  development  or  power  sites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mining  operations. 

Rober t_Ei_E.hr laa^Jr, ,  69  IBLA  290  (Dec.  23,  1982) 


A  mining  claim  located  after  Aug.  11,  1955,  is 
properly  declared  null  and  void  ab  initio  when  at  the 
time  of  location  the  claim  is  located  on  lands  with- 
drawn for  power  development  or  powersites  and  such 
lands  are  under  examination  and  survey  by  a  prospective 
licensee  of  the  Federal  Power  Commission  under  an  uncan- 
celed preliminary  permit.   This  preliminary  permit, 
issued  under  the  Federal  Power  Act  and  authorizing  the 
prospective  licensee  to  conduct  its  examination  and 
survey,  may  not  have  been  renewed  in  the  case  of  such 
prospective  licensee  more  than  once. 

I_bert____Petti_r_w,  5a  IBLA  257  (Apr.  28,  1981) 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955,  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  group  of  mining  claims  within  land  withdrawn 
for  power  development  or  powersites  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  land  for  other  purposes. 
The  Act  gives  the  Secretary  no  discretion  to  permit 
limited  or  restricted  placer  mining  on  such  withdrawn 
land.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all. 

Gregg  H.  Millar.  7a  IBLA  205  (July  18,  1983) 
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Dnder  the  Mining  Claias  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  aining  opera- 
tions on  a  mining  claia  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  timber  har- 
vesting or  other  purposes. 

The  nining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claia  to  its  condition  imaediately  prior  to  aining 
operations. 

Arthur  A.  Gotschall.  78  IELA  81  (Dec.  16,  1983) 


Lands  withdrawn  for  a  powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  aining  claims  with  a  reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  (lining  Claims  Rights  Restoration  Act.   Where  the 
BLM  decision  declaring  mining  claias  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

L§!a£_£_£]>£i;Stine_ Burnett,  78  IBLA  349  (Jan.  25,  1984) 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a  power  project  is  null  and  void 
ab  initio.   The  passage  of  the  (lining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  4  621 
(1976) ,  did  not  give  life  to  void  claias  which  had  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ji_Bi_Roberts£_Jean_Roberts,  79  IBLA  279  (Bar.  16,  1984) 


Under  the  Mining  Claias  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  aining  opera- 
tions on  a  aining  claia  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  aining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreation  or 
other  purposes. 

The  Mining  Claias  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
perait  liaited  or  restricted  placer  aining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claia  to  its  condition  iaaediately  prior  to  aining 
operations. 

United  States.;, , Robert  R.  Evans,  82  IBLA  155 
(July  3l7  1984) 


Lands  withdrawn  for  a  powersite  reservation  are 
open  to  entry  for  location  and  patent  of  aining  claias, 
with  certain  exceptions,  subject  to  the  conditions  in 
the  Mining  Claias  Rights  Restoration  Act,  30  U.S.C. 
i    621  (1982).   Where  the  BLM  decision  declaring  aining 
claias  null  and  void  did  not  consider  the  effect  of 
this  Act  on  the  withdrawal,  the  decision  will  be  set 
aside  and  reaanded  for  appropriate  action. 


The  owner  of  mining  claias  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claias  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claias,  failing  which  the  claias  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."   The  date  of  location  of  a 
aining  claia  is  deterained  in  accordance  with  the  law 
of  the  State  where  the  claia  is  situated.   Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
of  location  filed  with  the  local  recorder's  office. 

The  date  of  location  of  a  aining  claia  may  not  be 
changed  by  altering  this  date  on  the  copy  of  the  notice 
of  location  filed  with  BLM  so  that  it  reflects  a  date 
different  than  that  in  the  original  notice. 

P_S_S_Mi nins_Co. ,  45  IBLA  115  (Jan.  23,  1980) 


where  a  aining  claiaant  subaits  a  copy  of  a  no- 
tice of  location  in  the  BLH's  Riverside,  California, 
District  Office,  for  a  claia  located  after  Oct.  21, 
1976,  he  has  not  complied  with  43  CPB  3833. 1-2  (b),  even 
though  the  aaterial  was  subaitted  in  the  District  Of- 
fice before  the  expiration  of  the  90-day  deadline,  as 
the  notice  has  not  been  filed  in  the  "proper  BLM  of- 
fice," which  is  the  ELM  California  State  Office  in 
Sacraaento,  as  expressly  provided  by  43  CFR  3833.0-5  (g) 
and  1821.2-1  (d).   where  the  District  Office  forwards 
the  inforaation  to  the  State  Office  but  it  does  not 
arrive  until  after  the  90-day  deadline  has  passed, 
owing  to  its  extremely  late  submission  to  the  District 
Office,  it  is  untiaely,  and  the  claim  is  properly  de- 
clared abandoned  and  void  under  43  CFR  3833.4(a). 

C.  F,  Linn.  45  IBLA  156  (Jan.  23,  1980) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *  1744(a)(2)   (1976),  if  an  unpat- 
ented mining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

Jerry  Cupper.  45  IBLA  215  (Jan.  30,  1980) 


If  a  mining  claim  is  not  tiaely  recorded  in 
accordance  with  the  recordation  provisions  in  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
I  1744  (1976) ,  it  is  conclusively  deemed  abandoned  and 
is  void  as  a  matter  of  law.  A  claimant  who  has  no  in- 
terest in  maintaining  a  mining  claim  should  not  record 
it  with  the  Bureau  of  Land  Management. 

where  a  mining  claiaant  tiaely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claia 
notices  of  location,  but  also  included  four  additional 
aining  claia  notices  which  she  did  not  intend  to  main- 
tain but  filed  aerely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claias  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  tiaely  Bade  as  to 
the  70  claias  if  payment  is  subsequently  made  pursuant 
to  a  notice  given. 

Ann  M.  warnke.  45  IBLA  305  (Feb.  6,  1980) 


t§§l ie_Hi_Corr iea ,  84  IBLA  26  (Nov.  26,  1984) 
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"Copy  of  the  Official  Record  of  the  Notice  or  Cer- 
tificate of  Location."   Under  the  revised  definition  of 
the  term  at  43  CFR  3833.0-5(i)  (1979),  a  duplicate  of  a 
notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a  "copy  of  the  official  record  of  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833.1-2  (b)  if  tendered  within 
90  days  of  the  date  of  location. 

Where  it  benefits  the  affected  party  to  do  so,  and 
where  there  are  no  intervening  rights  which  will  be  ad- 
versely affected,  a  mining  claim  recordation  regulation 
which  is  amended  while  the  matter  is  pending  say  be  ap- 
plied in  its  amended  form. 

i a5£s_Ei_Strong ,  45  IBLA  386  (Feb.  13,  1980) 


Where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  flanagement  Act  of  1976  require 
reference  to  the  Bureau  of  Land  flanagement  serial  num- 
ber under  which  a  mining  claim  is  recorded  for  future 
recordings,  a  claimant  fails  to  include  the  number  when 
he  files  a  notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

St*  id_Y.i_M  y_ ,  45  IBLA  389  (Feb.  13,  1980) 


BINING  CLAIHS — Continued 

RECORDATION — Continued 

If  a  mining  claim  is  located  after  Oct.  21,  1976, 
and  the  locator  fails  to  record  the  claims  with  the 
proper  State  Office  of  the  Bureau  of  Land  Management 
within  90  days  afterward,  the  Department  must  conclu- 
sively deem  the  claims  abandoned  and  declare  them  null 
and  void.   The  fact  that  the  claimant  was  not  notified 
of  the  rejection  of  his  filings  soon  enough  to  enable 
him  to  relocate  the  claims  prior  to  a  time  when  any 
intervening  claims  of  right  may  have  arisen  does  not 
permit  the  Department  to  withhold  the  consequences  of 
invalidity  mandated  by  the  statute. 

£e°iae_D . _Du f f J ,  46  IBLA  127  (Feb.  29,  1980) 


43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a  service  fee. 
As  this  is  a  mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  a 
notice  of  location  of  a  mining  claim  is  submitted  to 
BLB  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLB  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 
1979.   In  the  circumstances,  under  13  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 
1979,  which  is  after  the  cutoff  date  of  Oct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

1§ va d a_Pa c if i c_Coix_Xnci ,  46  IBLA  208  (Bar.  24,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.   Recordation  is  effected  by  filing 
a  copy  of  the  location  notice  or  certificate  with  the 
proper  BLB  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a  conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

H._Li_Smith,  46  IBLA  62  (Feb.  22,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned.  Where,  under  sec.  314  of  the  Federal  Land 
Policy  and  flanagement  Act  of  Oct.  21,  1976,  43  U.S.C. 
«  1744  (1976),  and  43  CFR  3833.1-2,  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  fails  to  file  a  notice  of  location  of  the  claim 
with  the  proper  Bureau  of  Land  flanagement  Office  on  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly  de- 
clared abandoned  and  void. 

John  Walter  Chaney.  46  IBLA  229  (Bar.  27,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  the  owner  of  an 
unpatented  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  BLB,  a  copy  of  the  notice  of  location 
before  Oct.  22,  1979,  or  the  claim  will  be  conclusive- 
ly deemed  to  have  been  abandoned  under  43  U.S.C. 
$  1744(c).   (lining  claimants  are  not  relieved  of  the 
requirement  to  timely  file  their  documents  where  such 
documents  may  have  been  lost  in  the  mail. 

Where  an  unpatented  mining  claim  is  located  after 
Oct.  21,  1976,  a  claimant  has  90  days  from  the  date  of 
the  new  location  to  file  with  BLB  a  copy  of  the  notice 
of  location  and  if  he  does  so  file,  BLB  should  proceed 
with  recordation  of  the  new  claim. 

I»£££t t_ You nt ,  46  IBLA  74  (Feb.  22,  1980) 


Where  a  mining  claimant  attempts  to  file  notices 
of  location  for  six  claims  pursuant  to  43  CFR  3833.1-2 
and  tenders  payment  for  filing  costs  in  an  amount 
sufficient  to  cover  only  four  of  such  claims,  BLB  shall 
require  the  claimant  to  select  four  claims  to  which 
the  money  tendered  shall  be  applied.   The  remaining 
two  claims  are  properly  declared  abandoned  and  void 
in  accordance  with  43  CFR  3833.4. 


Under  sec.  314  of  the  Federal  Land  Policy  and  flan- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  after  Oct.  21,  1976,  must  file  a  notice  of 
recordation  of  the  claim  with  the  proper  Bureau  of  land 
flanagement  Office  within  90  days  of  location  of  the 
claim.   Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

Beryl  Rhodes.  46  IBLA  287  (Bar.  31,  1980) 

Seorae_Toole ,  47  IBLA  89  (Apr.  21,  1980) 

Arthur  W.  Schmidt.  47  IBLA  143  (flay  6,  1980) 

iIlen_J._fl^jM!£l1i_fl.arv_!-_J_an.usz»  47  IBLA  306  (Bay  19, 
1980) 

Paul  B.  Rhodes,  48  IBLA  90  (Bay  29,  1980) 

Don  R.  Bird.et  „al.,  49  IBLA  94  (July  22,  1980) 

Herb.Ballpu.  49  IBLA  225  (Aug.  12,  1980) 


Robert  L.  Steele.  46  IBLA  80  (Feb.  22,  1980) 
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Regulation  U3  CFR  3833.1-2 (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accoapanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Phyllis  Hood  et  al..  46  IBLA  309  (Apr.  4,  1980) 

fiS£^_5lllori,  47  IBLA  296  (Bay  19,  1980) 

Edward  J.  Szvnkowski.  Jr..  53  IBLA  310  (Bar.  25,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  43  D.S.C.  *  1744  (1976),  unless 
the  required  copy  of  the  official  record  of  location  is 
filed  in  the  proper  BLB  office  within  90  days  froa  the 
date  of  location,  a  aining  claia,  located  after  Oct.  21, 
1976,  is  properly  deeaed  abandoned  and  void. 

A  question  as  to  the  date  of  location  of  a  aining 
claia  is  to  be  resolved  according  to  state  law,  pursu- 
ant to  i»3  CFR  3833.0-5(h). 

B.  J.  Holaes.  46  IBLA  316  (Apr.  t,  1980) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  aining  claia 
located  before  Oct.  21,  1976,  aust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Banageaent  Office  on  or 
before  Oct.  22,  1979.   These  requireaents  are  aandatory 
and  failure  to  coaply  is  deeaed  conclusively  to  consti- 
tute an  abandonaent  of  the  claia  by  the  owner  and 
renders  the  claia  void. 

Glen  J.  BcCrorey  and  Deloris  BcCrorev.  46  IBLA  355 
TApr.  87  1980) 

B.  E. .Rogers.  47  IBLA  196  (Bay  7,  1980) 

Edwin  Forsberg.  47  IBLA  235  (Bay  13,  1980) 

Jean  L.  Greene.  47  IBLA  309  (Bay  19,  1980) 

Andy  Syndbad.  48  IBLA  87  (Bay  29,  1980) 

John  Hudspeth.  Floreipe  Hudspeth.  48  IBLA  99  (Bay  29. 
1980) 

Joe  Hapic.  48  IBLA  255  (June  26,  1980) 

Robert  E.  Donahue.  50  IBLA  374  (Oct.  21,  1980) 
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L.  Leon  Jennings.  Bansfield  L. Jennings.  Gilbert  B . 

Jeqnings.  47  IBLA  47  (AprT  14,  1980) 

R.  L.  Dnrrant,  Bod  Bulville.  B.  E.  Karn.  47  IBLA  208 
(Bay  13,  1980) 


The  regulations  governing  recordation  of  mining 
claias  are  mandatory,  and  failure  to  comply  therewith 
aust  result  in  a  finding  that  the  claia  has  been  aban- 
doned.  Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  5  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpat- 
ented aining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a  copy  of  the  official  notice  of  location  or 
certificate  of  location  of  the  claia  with  the  proper 
Bureau  of  Land  Banageaent  Office  on  or  before  Oct.  22, 
1979,  failing  which  the  claia  is  properly  deeaed  aban- 
doned and  void. 

Sheldon  Barqen,  47  IBLA  118  (Apr.  28,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  aining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  aust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Banageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  »  1744(c)  (1976)  and 
43  CFR  3833.4.   Tiaely  transmittal  of  the  docuaents 
to  the  wrong  BLB  Office  does  not  meet  the  requireaents 
where  the  docuaents  are  not  filed  in  the  proper  office 
tiaely. 

John.  S,.Hensgg,  47  IBLA  129  (Apr.  29,  1980) 


Under  43  D.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  aust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Banageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  «  1744(c)  (1976)  and 
43  CFR  3833.4.   A  docuaent  received  by  BLB  on  Oct.  24, 
1979,  is  not  tiaely  filed. 

Dwight  F,  Kennedy.  47  IBLA  132  (Apr.  29,  1980) 


Under  43  U.S.C.  *  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  aining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  aust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Banageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  O.S.C.  S    1744(c)  (1976)  and 
43  CFR  3833.4.   Filing  in  a  BLB  District  Office  rather 
than  the  designated  BLB  State  Office  is  not  sufficient. 

John  Sloan.  47  IBLA  146  (Bay  6,  1980) 


Under  43  U.S.C.  *  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated before  Oct.  21,  1976,  aust  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Banageaent  Office  on  or  before  Oct.  22,  1979,  or  the 
claia  will  be  deeaed  to  be  conclusively  abandoned  and 
void  under  43  O.S.C.  4  1744(c)   (1976)  and  43  CFR 
3833.4. 

Fred  A. , Dunham.  47  IBLA  152  (Bay  6,  1980) 

Edward. G.  Taylor.  47  IBLA  286  (Bay  15,  1980) 

George  J,    Burnett.  50  IBLA  124  (Sept.  24,  1980) 

Lorraine  Bohr.  50  IBLA  147  (Sept.  26,  1980) 

County  of  Iaperial.  51  IBLA  250  (Dec.  15,  1980) 
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Ste£hgn_Greist,  51  IBLA  287  (Dec.  17,  1980) 
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in  a  conclusive  finding  that  the  aining  claia  has  been 
abandoned  and  is  void. 

G^JiJonk,  47  IBLA  213  (Hay  13,  1980) 
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-£2tl£««  l»7  IBLA  217  (Hay  13,  1980) 


Onder  43  O.S.C.  ft  1744(b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  aining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  aust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Ranageaent  Office  on  or  before  Oct.  22,  1979, 
or  the  claia  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  O.S.C.  ft  1744(c)   (1976)  and 
43  CFB  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  BLH  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLH,  whichever  date  is  sooner,  evidence  of  annual 
assessaent  work  perforaed  during  the  preceding  assess- 
aent  year  or  a  notice  of  intention  to  hold  the  aining 
claia. 

Documents  received  in  the  Bureau  of  Land  Hanage- 
ment's  Burns,  Oregon,  District  Office  on  Oct.  22,  1979, 
are  not  tiaely  filed  in  the  proper  BLH  office,  where 
pursuant  to  43  CFR  1821. 2-1  (d),  the  proper  office  with 
jurisdiction  over  the  area  in  which  the  claia  is  lo- 
cated is  the  Oregon  State  Office  in  Portland,  and  the 
docuaents  are  not  received  in  the  State  Office  until 
after  Oct.  22,  1979. 

Zl2li_Z*i3SE .  ^7  IBLA  204  (Hay  7,  1980) 


The  owner  of  an  unpatented  aining  claia  on  Fed- 
eral lands  located  prior  to  Oct.  21,  1976,  had  until 
Oct.  22,  1979,  to  record  the  location  in  the  proper 
BLH  office.   Recordation  is  effected  by  filing  a  copy 
of  the  official  record  of  the  location  notice  or  cer- 
tificate with  the  proper  BLH  office  and  payment  of  a 
service  charge  of  $5  per  claia. 

Regulation  43  CFR  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  aining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  docuaents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid. 

The  owner  of  an  unpatented  aining  claia  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLH  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessaent  work  perforaed 
during  the  preceding  assessaent  year,  or  a  notice  of 
intention  to  hold  the  aining  claia. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessaent  work  or 
notice  of  intention  to  hold  aining  claims  aust  result 
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Santa_Fe_J|uclearx_Inc.,  47  IBLA  220  (Hay  13,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  aining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.   As  this  is  a  aandatory  requirement,  there 
is  no  recordation  unless  the  docuaents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
aitted  to  BLH  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLH  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

Under  43  U.S.C.  ft  1744(b)   (1976)  and  43  CFB 
3833.1-2,  the  owner  of  an  unpatented  mining  claia  lo- 
cated before  Oct.  21,  1976,  aust  file  a  copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claia  with  the  proper  BLR  office  on  or  before 
Oct.  22,  1979,  or  the  claia  will  be  deeaed  conclusive- 
ly to  be  abandoned  and  void  under  43  U.S.C.  ft  1744(c) 
(1976)  and  43  CFR  3833.4.   A  notice  relating  to  an  un- 
patented aining  claia  located  before  Oct.  21,  1976, 
which  is  filed  with  BLH  on  Oct.  29,  1979,  is  not  tiaely 
filed. 

Cha rles_Pi_Seel ,  47  IBLA  229  (Hay  13,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  aandatory,  and  failure  to  coaply  therewith 
aust  result  in  a  finding  that  the  claia  has  been  aban- 
doned and  is  void.   Under  sec.  314  of  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976,  Oct.  21,  1976, 
43  O.S.C.  ft  1744  (1976)  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claia  located  prior  to  Oct.  21, 
1976,  aust  file  a  copy  of  the  official  record  of  the 
notice  of  location  of  the  claia  with  the  proper  Bureau 
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of  Land  flanageaent  Office  on  or  before  Oct.  22,  1979, 
accoapanied  by  the  proper  fee. 

Carl  A.  Borgstroa.  47  IBLA  232  (Bay  13,  1980) 


The  statute  and  regulations  governing  recordation 
of  lining  claias  are  aandatory,  and  failure  to  comply 
therewith  Bust  result  in  a  finding  that  the  clans  have 
been  abandoned  and  are  void. 

Andrew  1.  Berg.  4  7  IBLA  2  38  (Bay  13,  1980) 


Where  the  owner  of  an  unpatented  lining  clan  lo- 
cated before  Oct.  21,  1976,  files  a  copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  43  CPR  3833.2-1  (a)  to  file  proof  of  assess- 
ment work  for  the  assessaent  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claia  is  properly  declared  abandoned  and  void. 

A  nining  claiaant's  failure  to  file  tiaely  evi- 
dence of  annual  assessaent  work  is  not  eicused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a  record  copy 
to  clamant,  as  a  claiaant  is  peraitted  under  43  CFB 
3833.2-2  (a)  to  satisfy  the  Federal  filing  requireaents 
by  subaitting  a  duplicate  of  the  assessaent  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Harry  J.  Phillips,  47  IBLA  252  (Bay  13,  1980) 
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Cecil, V., .Clifford.  Jr.,  17  IBLA  262  (Bay  13,  1980) 


II1IIIC  CLAIMS — Continued 

RECORDATION — Continued 

Regulation  43  CFR  3833.1-2 (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accoapanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Onder  43  D.S.C.  «  1744(b)  (1976)  and  43  CFB 
3833.1-2,  the  owner  of  an  unpatented  aining  claia 
located  before  Oct.  21,  1976,  Bust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  BLB  office  on  or 
before  Oct.  22,  1979,  or  the  claia  will  be  deeaed  to 
be  conclusively  abandoned  and  void  under  43  D.S.C. 
«  1744(c)  (1976)  and  43  CFB  3833.4. 

where  a  aining  claiaant  subaits  a  copy  of  a  no- 
tice of  location  to  the  BLB  District  Office  at  Burley, 
Idaho,  for  a  claia  located  prior  to  Oct.  21,  1976,  he 
has  not  coaplied  with  43  CFR  3833.1-2  (a),  even  though 
the  aaterial  was  subaitted  to  the  District  Office 
before  the  expiration  of  the  statutory  deadline  of 
Oct.  22,  1979,  as  the  location  notice  has  not  been 
filed  in  the  "proper  BLB  office,"  which  is  the  BLB 
Idaho  State  Office,  in  Boise,  as  expressly  provided 
by  43  CFR  3833.0-5(g)  and  1821. 2-1  (d),  and  the  aining 
claia  is  properly  declared  abandoned  and  void  under 
43  CFR  3833.4  (a)  . 

ROT  Treaayne.  47  IBLA  289  (Bay  15,  1980) 


Regulation  43  CFR  3833. 1-2  (d)  states  that  a  loca- 
tion notice  for  each  aining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.   As  this  is  a  aandatory  requireaent,  there 
is  no  recordation  unless  the  docuaents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
aitted to  BLB  for  recordation  on  Oct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLB  until  Hov.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 

Onder  43  U.S.C.  «  1744(b)  (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  aining  claia 
located  before  Oct.  21,  1976,  Bust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  with  the  proper  BLB  office  on  or 
before  Oct.  22,  1979,  or  the  claia  will  be  deeBed  con- 
clusively to  be  abandoned  and  void  under  43  U.S.C. 
*  1744(c)   (1976)  and  43  CFR  3833.4.   A  notice  relating 
to  an  unpatented  aining  claia  located  before  Oct.  21, 
1976,  which  is  filed  with  BLB  on  Nov.  13,  1979,  is  not 
tiaely  filed. 

Loyal  Dee  Griggs.  47  IBLA  293  (Bay  15,  1980) 


Pursuant  to  43  CPR  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  Bureau  of  Land  Ban- 
ageaent  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recording,  whichever  date  is  sooner, 
evidence  of  annual  assessment  work  performed  during  the 
preceding  assessnent  year  or  a  notice  of  intention  to 
hold  the  mining  claia. 

Where  a  aining  claia  is  located  on  July  4,  1976, 
and  recorded  with  BLB  on  Jan.  23,  1978,  the  evidence 
of  assessaent  work  aust  be  filed  with  BLB  on  or  before 
Oct.  22,  1979.   Evidence  of  assessment  work  received 
on  Dec.  3,  1979,  is  not  filed  tiaely  and  the  claia  is 
conclusively  deeaed  abandoned  and  void  pursuant  to 
43  U.S.C.  <s  1744(c)   (1976)  and  43  CFR  3833.4(a). 

ilil-AdaBS,  u7  IBLA  281  (Bay  15,  1980) 


For  aining  claias  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  aust 
be  recorded  with  BLB  within  90  days  after  the  date 
of  location.   43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  shall  be  accoapanied  by  a  service  fee. 
As  this  is  a  aandatory  requireaent  there  is  no  recor- 
dation unless  the  notice  is  accoapanied  by  the  stated 
fee,  or  until  it  is  paid.   Where,  for  a  claia  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claia  aust  te 
deeaed  abandoned  and  void. 

Daiii-JjSfidenhall,  47  IBLA  298  (Bay  19,  1980) 

Fleck  Bininq  and  Investment  Co.,  49  IBLA  187  (Aug.  6, 
1980) 

Gary .Hansbrongh.  50  IBLA  206  (Sept.  30,  1980) 


582 


1IHII6  CLAIMS — Continued 


RECORDATIOB — Continued 


Under  sec.  314  of  the  Federal  Land  Policy  and  flan- 
ageient  Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  «  1744 
(1976) ,  and  43  CFR  3833.1-2,  the  owner  of  a  lode  oining 
clain,  located  after  Oct.  21,  1976,  Bust  file  a  notice 
of  recordation  of  the  claio  with  the  proper  Bureau  of 
Land  Management  Office  within  90  days  of  location  of 
the  claia.   Failure  to  so  file  is  deeoed  conclusively 
to  constitute  an  abandonaent  of  the  claia  by  the  owner 
and  renders  the  claia  void. 

43  CFR  3833.1-2  (d)  states  that  a  location  notice 
for  each  aining  claia,  aillsite,  or  tunnel  site  filed 
for  recordation  shall  be  accoapanied  by  a  service  fee. 
As  this  is  a  aandatory  requireaent,  there  is  no  recor- 
dation unless  the  documents  are  accoapanied  by  the 
stated  fee,  or  until  it  is  paid.   Therefore,  where  no- 
tices of  location  of  aining  clans,  were  subaitted  to 
BLB  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  BLR  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  aining  claias 
aust  be  deeaed  abandoned  and  void. 


BHIBG  CLAIBS — continued 

RECORD ATIOB — Continued 

Under  43  O.S.C.  t  1744(b)  (1976)  and  43  CFB 
3833.1-2  the  owner  of  an  unpatented  aining  claia,  lo- 
cated after  Oct.  21,  1976,  aust  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claia  with  the  proper 
Bureau  of  Land  Banageaent  Office  within  90  days  after 
the  date  of  location  of  such  claia,  or  the  claia  will 
be  deeaed  to  be  conclusively  abandoned  and  void  under 
43  O.S.C.  *  1744(c)   (1976)  and  43  CFR  3833.4. 

The  "proper  BLB  office"  is  defined  in  43  CFB 
3833.0-5  (g)  as  the  BLB  office  which  has  jurisdiction 
over  the  area  in  which  the  claia  is  located,  as  spec- 
ified in  43  CFR  1821.2-1  (d).   Where  this  latter  reg- 
ulation designates  the  Oregon  State  Office  as  the 
proper  office,  filing  in  a  local  Oregon  office  is  not 
sufficient. 

Tiaa  Anderson.  47  IBLA  348  (Bay  21,  1980) 


IiE3AJ>ia_£dwards ,  47  IBLA  301  (Bay  19,  1980) 


The  regulations  governing  recordation  of  aining 
claias  are  aandatory,  and  failure  to  coaply  therewith 
aust  result  in  a  finding  that  the  claia  has  been  aban- 
doned and  is  void.   Under  sec.  314  of  the  Federal  Land 
Policy  and  Banageoent  Act  of  1976,  Oct.  21,  1976, 
43  O.S.C.  $  1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  aining  claia  located  prior  to  Oct.  21, 
1976,  aust  file  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claia  with  the 
proper  Bureau  of  Land  Banageoent  Office  on  or  before 
Oct.  22,  1979. 

Williao  and  Barie  Blanchard.  47  IBLA  312  (Bay  19,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  aining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.   As  this  is  a  aandatory  requireaent,  there 
is  no  recordation  unless  the  documents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claia  or  site  is  sub- 
Bitted  to  BLB  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLB  until  Bov.  20, 
1979,  the  recordation  date  of  the  notice  is  Hov.  20, 
1979. 

Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  aining  claia  lo- 
cated before  Oct.  21,  1976,  aust  file  a  copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claia  with  the  proper  BLB  office  on  or  before 
Oct.  22,  1979,  or  the  claia  will  be  deeaed  conclusively 
abandoned  and  void  under  43  U.S.C.  s    1744(c)   (1976)  and 
43  CFR  3833.4.   A  notice  relating  to  an  unpatented  ain- 
ing claia  located  before  Oct.  21,  1976,  which  is  filed 
with  BLB  on  Nov.  20,  1979,  is  not  tiaely  filed. 

l£i!i£_£E3Sich,  47  IBLA  332  (Bay  21,  1980) 


Under  43  U.S.C.  »  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  oining  claia  lo- 
cated on  or  before  Oct.  21,  1976,  aust  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Banageoent  Office  on  or  before  Oct.  22,  1979. 
A  certificate  of  location  received  after  Oct.  22,  1979, 
at  the  wrong  BLB  office  is  not  tiaely  filed  and  the 
aining  claia  will  be  deeaed  conclusively  abandoned 
and  void  under  43  U.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4  (a)  . 

sl3!e.s_H._Wardle,  U7  IBLA  345  (Bay  21,  1980) 


The  owner  of  an  unpatented  aining  claia  located 
prior  to  Oct.  21,  1976,  aust  record  the  location  on  or 
before  Oct.  22,  1979.   Recordation  is  effected  by  fil- 
ing a  copy  of  the  location  notice  or  certificate  with 
the  proper  BLB  Office. 

The  owner  of  an  unpatented  aining  claia  located 
prior  to  Oct.  21,  1976,  and  recorded  with  BLB  in  the 
calendar  year  1977,  aust  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claia  on  or 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claia  was  recorded  with  BLB  and 
failure  to  coaply  with  the  regulations  governing  recor- 
dation of  such  instruments  aust  result  in  a  conclusive 
finding  that  the  claia  has  been  abandoned. 

Where  aining  claimants  attempt  to  record  their 
claias  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2  (d),  until  Hay  3, 
1978,  recordation  of  the  claias  is  effective  as  of 
Hay  3,  1978,  and  the  claiaants  are  not  required  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 
1979. 

H.  Verne  Kight.  Eva  B.  Kight.  47  IBLA  351  (Bay  21, 
19807 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageoent  Act  of  1976,  43  U.S.C.  *  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  aining  claia  located 
before  Oct.  21,  1976,  aust  file  a  copy  of  the  official 
record  of  the  location  of  the  aining  claia  with  the 
proper  Bureau  of  Land  Banageoent  office  on  or  before 
Oct.  22,  1979.   These  requireoents  are  aandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonoent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Anna_B_s._Vance ,  47  IBLA  357  (Bay  21,  1980) 

Elsie_Codd,  51  IBLA  43  (Oct.  30,  1980) 

M-**li£.°be,    51  IBLA  45  (Oct.  30,  1980) 


Under  43  U.S.C.  4  1744(b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  oining  claio  lo- 
cated before  Oct.  21,  1976,  oust  have  filed  a  copy  of 
the  notice  of  location  of  the  claio  with  the  proper 
Bureau  of  Land  Banageoent  Office  on  or  before  Oct.  22, 
1979,  or  the  claio  will  be  deeaed  to  te  conclusively 
abandoned  and  void  under  43  U.S.C.  »  1744  (c)  (1976)  and 
43  CFR  3833.4.   The  fact  the  Post  Office  returned  oail 
enclosing  the  documents  to  the  claimant  because  the  en- 
velope did  not  conform  to  postal  requireoents  affords 
no  basis  for  relief  where  the  documents  subsequently 
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•  ere  received  by  BLB  after  Oct.  22,  1979,  as  the  stat- 
ute gives  no  authority  for  waiving  the  late  filing. 

Tom  Phelps.  47  IBLA  360  (Hay  21,  1980) 


Regulation  43  CFR  3833.1-2 (d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   Therefore,  where  a  notice  of 
location  of  a  claim  or  site  is  submitted  to  BLB  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLB  until  Bar.  10,  1980,  the  recordation 
date  of  the  notice  is  Bar.  10,  1980. 

Wilbur  Bartin,  47  IBLA  370  (Bay  21,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  clain  with  the  proper 
Bureau  of  Land  Banagement  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  t  1744(c)  (1976) 
and  43  CFR  3833.4. 

The  Federal  Land  Policy  and  Banagement  Act  of  1976 
does  not  provide  the  Bureau  of  Land  Banagement  or  the 
Interior  Board  of  Land  Appeals  with  discretion  to  waive 
the  effects  of  failure  to  comply  with  the  recordation 
requirements. 

Sylvan  S.  Hewitt,  Dennis. Wallace.  47  IBLA  393  (Bay  22, 
1980) 
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5iisuko_Flick •    "8  IBL»  1  ("ay  21  •    1980) 


Under  43  U.S.C.  *  1744(b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy  of 
the  official  record  of  the  notice  or  certificate  of  lo- 
cation of  the  claim  with  the  proper  Bureau  of  Land  Ban- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  i    1744(c)   (1976)  and  43  CFR  3833.4. 
The  fact  that  the  Post  Office  assured  the  claimant  that 
the  documents  would  reach  the  Oregon  State  Office  by 
Oct.  22,  1979,  will  not  excuse  the  late  filing. 

32£»a.n_jL._£l22^s ,  48  IBLA  16  (Hay  27,  1980) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833,  the  owner  of  a  mining  claim  located  before 
Oct.  21,  1976,  must  file  a  copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  Land  Banagement  Office 
on  or  before  Oct.  22,  1979.   File  means  being  received 
and  date  stamped  by  the  proper  BLB  office.   Failure  to 
so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

l2^rt_Willina_et_ali,  48  IBLA  39  (Bay  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  *  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  lode  or 
placer  mining  claim  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Banagement 
Office  within  90  days  of  location  of  the  claim.   Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner.   A  question  as 
to  the  date  of  location  is  to  be  resolved  according  to 
state  law,  pursuant  to  43  CFR  3833.0-5(b). 

Larry  Lahusen, . Jay  Coates.  48  IBLA  43  (Bay  29,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  had  until  Oct.  22,  1979,  to 
record  the  location  and  file  a  copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention 
to  hold.   Recordation  is  effected  by  filing  a  copy  of 
the  location  notice  or  certificate  with  the  proper  ELH 
office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a  conclusive  find- 
ing that  the  mining  claim  has  been  abandoned  and  is 
void. 

Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Bernard  A.  Schmid.  48  IBLA  48  (Hay  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLB  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,  1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a  proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  provisions 
of  the  Federal  Land  Policy  and  Banagement  Act  of  1976 
are  constitutional. 

Alice  E,  Deetz.  48  IBLA  59  (Bay  29,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Banagement  Office  on  or  before  Oct.  22,  1979, 
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or  the  clan  will  be  deeaed  conclusively  to  be  aban- 
doned and  void  under  U3  O.S.C.  4  1744(c)   (1976)  and 
«3  CFR  3833.  4. 

Pursuant  to  43  CFR  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claia  located  on  or  before  Oct.  21, 
1976,  nust  have  filed  in  the  proper  BLH  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  such  re- 
cording, whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

i°§s_W.._Hathews »  "8  IBL*  71  (nav  29«  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  %    1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Hanagement  Office  on  or  before 
Oct.  22,  1979.   Filing  is  accomplished  when  a  document 
is  delivered  to  and  received  by  the  proper  office. 
Failure  to  so  file  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Johnnie  Finnegan,  Don  E.  Gordon.  Carl  Holder,  18  IBLA 
79  (May  29,  1980) 


The  regulations  gcverning  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a  finding  that  the  claim  has  been  aban- 
doned.  Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a  copy  of  the  official  record  of  the  notice  or 
certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  prior  to  Oct.  22,  1979. 
A  copy  of  the  location  certificate,  which  is  not  an  exact 
replica  or  machine  copy  of  the  recorded  certificate,  but 
which  contains  the  same  language  and  is  filed  timely  will 
be  accepted  as  complying  with  the  laws  and  regulations. 

".ilSi-fiaEileZ.  "8  IBLA  83  (Hay  29,  1980) 


Where  a  claimant  timely  files  notices  of  location 
for  recordation  of  his  mining  claims  and  submits  a 
sketch  map  and  narrative  description  of  the  location 
of  the  claims  sufficient  to  locate  the  claimed  lands 
on  the  ground,  and  identifies  the  claims  by  section, 
township,  range,  meridian,  and  state,  he  has  met  the 
requirements  of  sec.  314(b)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  U3  U.S.C.  «  1744(b)   (1976) 
and  43  CFR  3833.1-2  (c)  (5)  and  (6). 

S2ke£i_fii_I:a »§o n ,  48  IBLA  93  (May  29,  1980) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  BLM  office 
on  or  before  Oct.  22,    1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jean  C.  Lepper  et  al, .  48  IBLA  103  (May  29,  1980) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2  and  3833.2-1,  the  owner  of 
a  mining  claim  located  before  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  and  a  copy  of  the  recorded  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim,  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979,  or  the  claim  must  be  deemed 
abandoned  and  void. 

flSl£S_Ii_ Wallace,  48  IBLA  127  (Hay  30,  1980) 


The  owner  of  a  mining  claim  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833. 1-2  (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  43  U.S.C.  <j  1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  timely  file  an  instrument  required  by 
43  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

George  B.  Flewelling.  48  IBLA  141  (Hay  30,  1980) 


Under  43  U.S.C.  t  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  O.S.C.  %    1744(c)  (1976)  and 
43  CFR  3833.4.   A  document  required  to  be  filed  on  or 
before  Oct.  22,  1979,  and  received  by  BLM  on  Jan.  8, 
1980,  is  not  timely  filed. 

James  E.  Cooper,  48  IELA  175  (June  9,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a  finding  that  the  claim  has 
been  abandoned.   Where,  under  sec.  314  of  the  Federal 
Land  Policy  and  Hanagement  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  fails  to  file  a  notice  of  location  of 
the  claia  with  the  proper  Bureau  of  Land  Hanagement 
Office  on  or  before  Oct.  22,  1979,  the  mining  claia 
is  properly  declared  abandoned  and  void. 

J!2b£.El_ila»£da_et_ali,  48  IBLA  178  (June  9,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Hanagement  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  »  1744(c)   (1976)  and 
43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  BLM  office  on  ox 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLH,  whichever  date  is  sooner,  evidence  of  annual 
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assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1744  (1976)  ,  gives  no  author- 
ity to  the  Department  of  the  Interior  to  accept  for 
mining  claim  recordation  documents  submitted  after  the 
statutory  time  requirements  as  if  they  were  timely 
filed  in  order  to  avoid  the  consequences  of  the 
statute. 

J2hfl_Ii_Sherwood ,  48  IBLA  180  (June  9,  1980) 

£S2I3S_ki_Mar£i§2!!»  "9  IBLA  I57  (July  30,  1980) 


Onder  sec.  311(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C. 
«  1744(b)  (1976),  and  43  CFR  3833.1-2  (b),  the  owner 
of  an  unpatented  lode  or  placer  mining  claim  located 
after  Oct.  21,  1976,  within  90  days  after  the  date  of 
location  of  such  claim,  must  file  in  the  proper  BLM 
office  a  copy  of  the  official  record  of  the  notice  of 
location  or  certificate  of  location.   Failure  to  file 
such  instrument  timely  is  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim  by  the 
owner.   The  "date  of  location"  is  determined  by  refer- 
ence to  the  law  of  the  state  in  which  the  claim  is 
situated. 

C^A^Gussman,  48  IBLA  193  (June  9,  1980) 


Under  sec.  314  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  5  1744(b)   (1976)  and 
43  CFR  3833.1-2,  the  owner  or  owners  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a  copy  of  the  official  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979.   Failure 
to  file  will  conclusively  be  deemed  an  abandonment  of 
the  claim  and  it  shall  be  void. 

t22ell_Beckerx_Billie_Peterson,  48  IBLA  203  (June  16, 
1980)" 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFS  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  BLM  office,  of  such  instrument  of  record- 
ation.  Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that  a  machine  reproduction  be  provided. 
Accordingly,  a  handwritten  duplicate  of  a  notice  of 
location  is  acceptable  under  the  regulations. 

*U_C .._  M  i  les ,  48  IBLA  214  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  *  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner . 

la_jZi_££3lr <    "8    IBLA    218     (June    16,    1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim.   where  a  mining 
claim  is  located  on  Aug.  20,  1970,  and  recorded  with 
BLM  on  Nov.  14,  1978,  the  evidence  of  assessment  work 
must  be  filed  with  BLM  on  or  before  Oct.  22,  1979. 
Where  evidence  of  assessment  work  is  not  filed,  the 
claim  is  conclusively  deemed  abandoned  and  void  pur- 
suant to  43  U.S.C.  «  1744(c)   (1976)  and  43  CFR 
3833.4(a)  . 

A.  B.  Josue.  48  IBLA  225  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  5  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

iiaia_2ae_Hof £er ,  48  IBLA  253  (June  26,  1980) 

£°2_Chris_A_._Cp_y_ne,  52  IBLA  1  (Jan.  5,  1981) 

Liili!_Dai,  63  IELA  70  (Mar.  30,  1982) 


Under  43  U.S.C.  «  1744  (1976),  and  43  CFR 
3833.1-2  (b)  and  3833.4,  the  owner  of  an  unpatented 
mining  claim  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLM  office  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location,  or  the  claim  must  be  deemed 
abandoned  and  void. 

James_Hhite,  48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  «  1744  (1976),  and  43  CFB 
3833.1-2  (a),  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  or  the  claim  is 
deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 


Armando_Majalca,  48  IBLA  351  (July  11,  1980) 
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The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLM  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notices  of  location  or  the  filing  of 
evidence  of  assessment  work  or  a  notice  of  intention  to 
hold  mining  claim  must  result  in  a  conclusive  finding 
that  the  mining  claim  has  been  abandoned  and  is  void. 

S°liie_i:i_51aab,  «8  IBLA  404  (July  11,  1980) 

Sax_M§±§s,  "9  IBLA  332  (Aug.  25,  1980) 


Under  U3  U.S.C.  $    1744  (1976)  if  the  owner  of  a 
mining  claim  located  on  or  before  Oct.  21,  1976,  does 
not  file  a  copy  of  the  recorded  notice  or  certificate 
of  location  by  Oct.  22,  1979,  the  claim  must  be  deemed 
abandoned  and  void. 

IE  a  n  k_0  teau  i  ,  "49  IBLA  40  (July  21,  1980) 


A  mining  claimant  may  file  a  notice  of  intention 
to  hold  its  mining  claims  in  lieu  of  evidence  of  annual 
assessment  work  performed  thereon  only  where  the  obli- 
gation to  perform  the  annual  assessment  work  has  been 
suspended  or  deferred  or  has  not  yet  accrued.   Where 
the  record  indicates  no  such  circumstances  and  shows 
to  the  contrary  that  the  claimant  was  required  to  and 
did  perform  this  work  in  the  preceding  assessment 
year,  filing  notices  of  intention  will  not  suffice. 

A  notice  of  intention  to  hold  a  group  of  mining 
claims  must  meet  the  requirements  set  out  at  43  CFR 
3833.2-3  (a),  and  must  include,  inter  alia,  a  clear 
statement  of  the  reason  why  the  annual  assessment  work 
was  not  performed.   This  requirement  is  impossible  of 
satisfaction  where  the  claimant  in  fact  did  the  assess- 
ment work. 

A  failure  to  file  evidence  of  annual  assessment 
work  for  the  preceding  assessment  year  is  not  excused 
by  43  CFR  3833.4(b),  which  provides  that  a  filing  which 
complies  with  FLPHA  may  not  be  deemed  invalid  because 
of  its  failure  to  meet  the  requirements  of  other  laws. 

Aiaskamin_Co..,  49  IBLA  43  (July  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  a  copy  of  the  certifi- 
cate or  notice  of  location  of  the  claim  with  BLM  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  BLM  properly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Copies  of  mining  claim  certificates  or  notices  of 
location  which  are  required  to  be  filed  within  90  days 
of  the  date  of  location  of  a  claim  are  not  timely  filed 
where  they  are  placed  in  the  mail  prior  to  the  deadline 
but  are  not  received  or  date  stamped  by  BLM  until  after 
the  deadline. 

Where  a  mining  claimant  merely  asserts  that  because 
of  a  9-day  difference  between  the  posting  of  an  enve- 
lope and  the  date  received  stamp  of  BLM,  BLM  may  have 
mishandled  notices  of  location  submitted  in  attempted 
compliance  with  the  requirements  of  43  CFR  3833.1-2(b), 
allegedly  causing  them  to  be  date  stamped  by  BLM  as 
untimely,  and  there  is  nothing  else  in  the  record  to 
support  this  conjecture  he  has  not  met  the  burden  of 
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rebutting  the  presumption  that  BLM  officials  have  prop- 
erly discharged  their  duties  in  receiving  and  promptly 
date  stamping  all  such  notices  tendered  to  them. 

He_BII_I>.. .Friedman,  49  IELA  97  (July  28,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.   These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

I*°.ss_ Weaver,  49  IBLA  111  (July  28,  1980) 

Gep.£a§_W.._Cole,  "9  IELA  128  (July  28,  1980) 

Cri££le_Creek_Ex£loration  Corp. ,  49  IELA  190  (Aug.  6, 
1980)" 

ilflf d_Letcher,  49  IBLA  193  (Aug.  6,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  ccpy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Eureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  4  1744(c)   (1976)  and  43  CFR 
3833.4.   The  statute  and  regulations  governing  recor- 
dation of  mining  claims  are  mandatory  and  where  a 
mining  claimant  contends  that  he  mailed  his  notices  of 
location  along  with  other  documents  which  were  received 
by  the  Bureau  of  Land  Management  1  day  after  the  filing 
date,  the  claims  are  properly  declared  abandoned  and 
void. 

Gi_Ri_Marauardson.  49  IBLA  114  (July  28,  1980) 


Under  43  U.S.C.  «  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  cf  the  claim  with  the  proper  Eureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  atandoned 
and  void  under  43  U.S.C.  9  1744(c)   (1976)  and  43  CFR 
3833.4.   Filing  in  the  Utah  State  Office  rather  than 
the  Wyoming  State  Office  is  not  sufficient. 

Int§£§£aiS_!Eick,  49  IBLA  125  (July  28,  1980) 

iBlei s^a te_ Br i ck ,  50  IBLA  107  (Sept.  17,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  a  notice  of  location  of  a  claim  or  site  is  submit- 
ted to  BLM  for  recordation  on  Oct.  19,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLM  until  Feb.  11, 
1980,  the  date  of  filing  for  recordation  of  the  notice 
is  Feb.  11,  1980. 

Lawrence  Jacob,  Freeda  Jacob.  49  IBLA  137  (July  28, 
1980) 
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Under  43  O.S.C.  »  1744(b)  (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  clan 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deeaed  to  be  conclusively  aban- 
doned and  void  under  43  O.S.C.  «  1744(c)  (1976)  and 
43  CFR  3833. 4. 

LSla_Hi_Osborn,  *»9  IfiL*  la6  (July  30,  1980) 


Under  43  U.S.C.  «  1744  (1976)  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  aining  claia  located  before 
Oct.  21,  1976,  had  to  file  in  the  proper  office  of  the 
Bureau  of  Land  Management  a  copy  of  the  official  record 
of  the  notice  or  certificate  of  location  and  an  affida- 
vit of  assessment  work  performed  on  the  claim  on  or 
before  Oct.  22,  1979.   Where  the  owner  of  an  unpatented 
mining  claia  failed  to  file  either  instrument  within  the 
prescribed  time,  the  claia  is  deeaed  conclusively  to  be 
abandoned  and  void. 

St2£2§_§iiAI»2B «  "9  IBL*  lso  (July  30,  1980) 


Under  43  O.S.C.  «  1744  (b)  (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claia  will  be  deeaed  to  be  conclusively  abandoned  and 
void  under  43  O.S.C.  «  1744(c)  (1976)  and  43  CFR  3833.4. 
The  fact  that  appellant  lost  or  aisplaced  the  required 
documents  and  had  to  send  away  for  new  ones  will  not 
excuse  late  filing. 

£al£_Ii_E2£§Ii»  "9  IfiLA  173  (July  30,  1980) 
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Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  aandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  a  claia  or  site  are  sub- 
aitted  to  BLM  for  recordation  on  Dec.  26,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLM  until  Jan.  23, 
1980,  the  recordation  date  of  the  notices  is  Jan.  23, 
1980. 

Brewery.  Hill  Hinino,  CoiX_Inc.,  49  IBLA  197  (Aug.  6, 
1980) 


Onder  43  O.S.C.  *  1744  (1976)  and  43  CFR  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  with  the  proper  Bureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deeaed  to  be  conclusively  abandoned  and  void 
under  43  O.S.C.  «  1744(c)   (1976). 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  Of  1976,  Oct.  21,  1976,  43  O.S.C.  4  1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a  mining  claim 
located  after  Oct.  21,  1976,  must  file  a  notice  of 
recordation  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claim.   Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claia  void. 

Slen_H.oc.lt ing. ,  49  IBLA  217  (Aug.  11,  1980) 

HLla_lXEE£l«  a9  IBLA  267  (Aug.  18,  1980) 

Lost  Pollack  Mining. and  Exploration.  Ltd..  50  IELA  227 
(Sept.  30,  1980) 
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Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claia  or  site  filed  shall  be  accoapanied  by  a  $5  ser- 
vice fee,  which  is  not  returnable.   A  notice  or  certi- 
ficate of  location  will  not  be  accepted  if  it  is  not 
accoapanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Weldon  Mead  Kennedy,  Elaer  Devore,  49  IBLA  180 
"(July"!,  1980)" 


Onder  43  O.S.C.  $  1744  (1976)  and  43  CFR  3833.1- 
2(a),  3833. 2-1  (a),  3833.4,  for  a  mining  claia  located 
on  or  before  Oct.  21,  1976,  a  copy  of  the  notice  or 
certificate  of  location  and  evidence  of  assessment  work 
or  notice  of  intention  to  hold  Bust  be  filed  with  the 
Bureau  of  Land  Manageaent  by  Oct.  22,  1979,  or  the 
claia  shall  be  deeaed  abandoned  and  void. 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a  notice  of  intention  to  hold  the  mining 
claim. 

Mining  claims  located  after  the  enactment  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  Oct.  21, 
1976,  aust  be  deeaed  abandoned  and  void  if  a  copy  of  the 
notice  of  location  or  certificate  of  location  is  not 
filed  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  after  the  date  of  location  of  such  claias. 

DM lene_Y.._Ha J[Bes_e t_ali ,    49    IBLA    243     (Aug.    18,    1980) 


Land  which  has  been  patented  without  a  reservation 
of  ainerals  to  the  United  States  is  not  available  for 
location  of  aining  claias,  and  BLH  properly  rejects  a 
copy  of  a  notice  of  location  of  a  lode  claim  insofar 
as  it  covers  patented  land.   However,  BLM  should  not 
reject  the  notice  insofar  as  it  concerns  unpatented 
lands,  provided  that  the  claim  conforms  to  the  rules 
governing  lode  claims  after  being  amended  to  exclude 
the  patented  areas. 

Sa«ue  1_ Ai_Chese.br ou_h ,  49  IBLA  249  (Aug.  18,  1980) 


Canyon  View  Mining  Co. .  49  IBLA  184  (July  31,  1980) 
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For  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  under  43  U.S.C.  «  1741  (1976),  13  CFB  3833.1-2  (a) 
and  3833. a,  a  copy  of  the  recorded  notice  or  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
BLH  state  office  by  Oct.  22,  1979,  or  the  claim  shall 
be  conclusively  deeaed  to  be  abandoned  and  void. 

"iEaal-fii-lailor^Elizabeth^Hutton,  19  IBLA  329 
7Iug.  25,  198o7 


□nder  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  U3  U.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2,  3833.2-1,  and  3833. 4,  the 
owner  of  a  Dining  clan  located  before  Oct.  21,  1976, 
must  file  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location  and  a  copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention  to 
hold  the  claim,  with  the  proper  Bureau  of  Land  Hanage- 
ment Office  on  or  before  Oct.  22,  1979,  or  the  clan 
■ust  be  deeaed  abandoned  and  void. 

Job n_Li ncol nx_Jr i ,  19  IBLA  335  (Aug.  25,  1980) 


The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLH  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a  notice  of 
intention  to  hold  the  mining  claim. 

l5ElS_Si_ Jon£§ •    "9  IBL*  ile    (Sept.  5,  1980) 


Pursuant  to  13  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claia  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Hanagement  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a  notice  of 
intention  to  hold  the  mining  claim. 

Where  a  placer  mining  claim  was  located  in  1975, 
the  evidence  of  assessment  work  aust  be  filed  with  BLH 
on  or  before  Oct.  22,  1979.   If  no  evidence  of  assess- 
aent  work  has  been  timely  filed  with  BLH,  the  claia  is 
conclusively  deemed  abandoned  and  void  pursuant  to 
13  U.S.C.  «  1711(c)   (1976),  and  13  CFR  3833.14(a). 

Vernon_Gi_6_Shirlex_SI._jfickha«,  50  IBLA  1  (Sept.  5, 
(1980)  " 


An  appeal  froa  a  decision  declaring  mining 
claias  abandoned  and  void  because  of  failure  to  meet 
the  recordation  requirements  of  the  Federal  Land  Pol- 
icy and  Management  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  of  reasons 
or  request  for  a  further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Board  and  she 
does  not  satisfactorily  show  why  a  request  was  not 
timely  filed,  and  there  is  no  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

The  Board  of  Land  Appeals  has  no  authority  to 
waive  the  strict  requirements  of  the  Federal  Land  Pol- 
icy and  Hanagement  Act  of  1976  for  recording  mining 
claias,  and  where  the  requirements  have  not  been  met 
for  a  claim,  the  claim  is  properly  declared  abandoned 
and  void. 

Il2is§_J.2i£e_ Williamson,  50  IBLA  12  (Sept.  9,  1980) 
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Under  13  CFR  3833.1-2  (a)  and  3833.4(a),  the  own- 
er of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a  copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Hanagement  by  Oct.  2,  1979,  or  the  claia  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

i1iiai_ii_J°ifiS2S»  50  IBLi  *7  (Sept.  9,  1980) 


Under  "4  3  U.S.C.  «  1714  (b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claia  lo- 
cated prior  to  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Hanagement  Office  on  or  before  Oct.  22,  1979.   the 
owner  of  an  unpatented  mining  claim,  located  after 
Oct.  21,  1976,  must  have  filed  a  copy  of  the  official 
record  of  the  notice  of  location  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Hanagement  Office  within  90  days  after  the  date  of 
location  of  such  claim.   The  statute  and  regulations 
governing  recordation  of  mining  claias  are  mandatory 
and  where  BLR  has  not  received  a  notice  of  location, 
the  claim  is  properly  declared  abandoned  and  void. 

!aia3£Si-£°y.§Et«  50  IBL»  5e  (Sept.  15,  1980) 


Under  13  CFR  3833.1-2(b),  the  owner  of  an  unpa- 
tented mining  claia,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90_dajrs  after  the  date  of  location  of  that  claim  in  the 
proper  BLH  office  a  copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claia  or  site. 

The  failure  to  file  an  instrument  required  by  sees. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deeaed  conclusively  to  con- 
stitute an  abandonaent  of  the  mining  claia,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

I°a_Anderson.  50  IBLA  66  (Sept.  17,  1980) 


Pursuant  to  13  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  calim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Hanagement  Office  on  or  before  Oct.  22,  1979,  evidence 
of  annual  assessment  work  performed  during  the  preced- 
ing assessment  year  or  a  notice  of  intention  to  hold 
the  mining  claim.   Where  evidence  of  assessment  work  is 
not  filed,  the  claia  is  conclusively  deemed  atandoned 
and  void  pursuant  to  13  U.S.C.  «  1711(c)  (1976)  and 
13  CFR  3833.4  (a)  . 

The  filing  of  the  notice  of  location  of  a  mining 
claia  does  not  meet  the  requirement  for  filing  a  notice 
of  intention  to  hold  the  mining  claia. 

Dot) Sa2moeni_Perri_Adkisonx_Ward_Xt_Jones,  50  IELA  81 

(Sept.  17,  19807 


Under  43  U.S.C.  t  1714(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a  copy 
of  the  official  record  of  the  claia  with  the  proper 
Bureau  of  Land  Hanagement  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  O.S.C.  «  1744(c)  (1976) 
and  43  CFR  3833.4.   The  fact  that  the  documents  had 
been  deposited  in  the  mail  and  postmarked  by  the  postal 
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authorities  Oct.  22,  1979,  Hill  not  excuse  the  late 
filing. 

Belen  Holland  et  al..  50  IBLA  121  (Sept.  24,  1980) 


Begalation  <t3  CFB  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  lining  clan  filed  for  recordation 
shall  be  accompanied  by  a  service  fee.   This  is  a  lau- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.   The  failure  to  file  such  in- 
struments as  are  required  by  13  CFB  3833.1  and  3833.2 
within  the  tine  periods  prescribed  therein  aust  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

Clifford  J.  Kelch.  50  IBLA  127  (Sept.  20,  1980) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  aust  file  copies  of  the  notices  of  location  of 
the  claims  with  BLB  within  90  days  of  the  dates  of 
location  of  the  claias,  failing  which  the  claias  are 
properly  declared  abandoned  and  void. 

"Date  of  Location.*1   The  date  of  location  of  mining 
claims  is  determined  in  accordance  with  the  law  of  the 
State  where  the  claims  are  situated.   Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  of  the  location  notice  on 
the  claims. 

The  dates  of  location  of  mining  claims  as  shown 
on  the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLH  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  "typographical  errors." 


Lee  Resources  Banageaent  Corp. , 
1980) 


50  IBLA  131  (Sept.  24, 


where  a  person  has  located  a  mining  claim  on  or 
before  Oct.  21,  1976,  the  requirement  of  U3  O.S.C. 
«  1744  (1976)  and  43  CFR  3833.1-2  (a)  concerning  claims 
located  prior  to  the  enactment  of  FLPHA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  to  record  the  location 
notice  with  BLH. 

Onder  «3  O.S.C.  «  1744  (1976)  and  43  CFB  3833. U, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Hanagenent  a  copy  of  the  notice  or 
certificate  of  location  of  a  mining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  proper  forum  to 
decide  whether  or  not  as  to  mining  claias  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Hanage- 
aent  Act  of  1976  are  constitutional. 

*b.ner_J(eed,  50  IBLA  111  (Sept.  26,  1980) 


Onder  13  O.S.C.  «  1744  (1976)  and  U3  CFR 
3833.2-1  (a)  the  owner  of  an  unpatented  mining  claia 
located  on  or  before  Oct.  21,  1976,  aust  have  filed 
evidence  of  assessment  work  performed  during  the  pre- 
ceding assessment  year  or  a  notice  of  intention  to  hold 
the  claia  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  O.S.C.  4  1744(c)   (1976). 


IIIII6  CLUBS— Continued 
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It  is  proper  to  refuse  to  accept  notices  of  loca- 
tion of  mining  claims  submitted  for  recordation  pursu- 
ant to  sec.  31«  of  the  Federal  Land  Policy  and  Banage- 
aent  Act  of  1976,  43  O.S.C.  t  1744  (1976),  when  the 
claias  are  noil  and  void  because  they  are  filed  for 
lands  on  the  outer  continental  shelf. 


Ford    BflSllxalfl,    50   IBLA   303    l°ct-    7»    1980) 


87    I.D.    178 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  %    1744 
(1976)  and  43  CFB  3833.1-2,  the  owner  of  a  aining  claia 
located  before  Oct.  21,  1976,  aust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Banageaent  Office  on  or 
before  Oct.  22,  1979.   These  requireaents  are  aandatory 
and  failure  to  coaply  is  deeaed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claia  void  and  renders  the  claia  void. 

Cleo  Bay  Fresh. , Barjorie  P.  Peterts.  50  IBLA  363 
(Oct.  16,  1980) 


where  the  owner  of  unpatented  aining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claias  prior  to  the  Oct.  22,  1979, 
deadline  for  so  doing,  but  fails  to  file  evidence  of 
annual  assessaent  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claias  are  properly 
declared  abandoned  and  void. 

Stanley  Bishop.  50  IBLA  371  (Oct.  21,  1980) 

Joseph  v.  Dodge,  d.b.a.  Rocky  Bountain  Hineral  Co. , 
50  IBLA  394  (Oct.  24,  1980) 
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Clutis.  50  IBLA  379  (Oct.  22,  1980) 


Under  sec.  314 (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  O.S.C. 
S   1744(b)  (1976),  and  43  CFB  3833.1-2,  the  owner  of  a 
mining  claim  located  before  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certi- 
ficate of  location  with  the  proper  Bureau  of  Land 
Banagement  Office  on  or  before  Oct.  22,  1979.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  and  renders  the  claim  void. 

Helvin  B.  Yiles.  51  IBLA  32  (Oct.  30,  1980) 


John  J.  Schnabel.  50  IBLA  201  (Sept.  30,  1980) 
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Doder  <t3  O.S.C.  « 
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J,  K.  Kendrick.  51  IBLA  56  (Oct.  31,  1980) 


BIBUG   CLAIBS--Continued 

RECORDATION — Continued 

Onder  43  O.S.C.  «  1744(b)  (1976)  and  43  CFB 
3833.1-2  the  owner  of  an  unpatented  aining  claia  lo- 
cated prior  to  Oct.  21,  1976,  aust  have  filed  a  copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claia  with  the  proper  Bureau  of  Land 
Banageaent  Office  on  or  before  Oct.  22,  1979,  or  the 
claia  vill  be  deeaed  conclusively  abandoned  and  void 
under  43  O.S.C.  »  1744(c)  (1976)  and  43  CPB  3833.4. 
The  fact  that  the  Post  Office  aay  have  assured  the 
claiaant  that  the  docuaents  would  reach  the  Colorado 
State  Office  by  Oct.  22,  1979,  will  not  excuse  the 
late  filing. 


Cleghorn  and  Washburn  Bininq  CoT , 
1980) 


51  IBLA  265  (Dec.  15, 


Onder  43  CFR  3833.1-2  (d) ,  the  owner  of  unpatented 
aining  claias  aust  tender  a  filing  fee  of  $5  per  claia 
when  filing  recordation  inforaation,  or  BLB  properly 
rejects  the  filing  as  unacceptable.   where  he  subaits 
inforaation  on  or  before  the  Oct.  22,  1979,  deadline, 
but  does  not  include  this  fee  on  or  before  this  date, 
BLB  properly  regards  this  filing  as  unacceptable,  so 
that  the  claias  became  void  under  43  CFB  3833.4  when 
the  deadline  passed  without  an  acceptable  filing. 

where  the  owner  of  two  aining  claias  files  recor- 
dation inforaation  for  two  claias  with  BLB,  but  tenders 
only  $5  as  a  filing  fee,  this  aaount  is  insufficient  to 
provide  the  required  $5  fee  for  both  claias,  and  BLB 
properly  aay  recognize  only  one  claia  as  valid.   In 
these  circuastances,  BLB  properly  requires  the  owner  to 
select  which  claia  to  validate. 

51  IBLA  140  (Bov.  20,  1980) 


All  persons  dealing  with  the  Governaent  are  pre- 
sumed to  have  Knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

John  F.  Schaelzer.  51  IBLA  188  (Dec.  2,  1980) 


Pursuant  to  43  CFR  3833.1-1,  an  unpatented  aining 
claia  in  any  national  park  systea  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FR  46357  Oct.  20,  1976) ,  or  36  CFR~9T5  is, 
pursuant  to  16  O.S.C.  t  1907  (1976) ,  conclusively  pre- 
suaed  to  be  abandoned  and  void. 

Gordon  L.  Cooper.  51  IBLA  191  (Dec.  5,  1980) 


Land  which  has  been  patented  without  a  reservation 
of  ainerals  to  the  Onited  States  is  not  available  for 
the  location  of  aining  claias  and  BLB  properly  refuses 
recordation  of  such  claias. 

Silver  Spot  Betals.  Inc..  51  IBLA  212  (Dec.  10,  1980) 


The  owner  of  aining  claias  located  after  Oct.  21, 
1976,  aust  file  copies  of  the  notices  of  location  of 
the  claias  with  BLB  within  90  days  of  the  dates  of 
location  of  the  claias,  failing  which  the  claias  are 
properly  declared  abandoned  and  void. 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  Oct.  21,  1976,  43  O.S.C.  «  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a  aining  claia 
located  before  Oct.  21,  1976,  aust  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Banageaent  Office  on  or 
before  Oct.  22,  1979.   These  requireaents  are  aandatory 
and  failure  to  coaply  is  deeaed  conclusively  to  consti- 
tute an  abandonaent  of  the  claia  by  the  owner  and  ren- 
ders the  claia  void. 

Edward  «.  Kraaer.  51  IBLA  294  (Dec.  17,  1980) 


where  a  person  locates  aining  claias  on  or  before 
Oct.  21,  1976,  the  requirement  of  43  O.S.C.  *  1744 
(1976)  and  43  CFR  3833.1-2  (a)  concerning  claias  located 
Prior  to  the  enactment  of  FLPBA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLB. 

Onder  43  CFR  3833.4,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (b)  of 
this  section  shall  be  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  aining  claia,  aillsite,  or  tunnel 
site  by  the  owner. 
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John, J.  Dunsaore  et  al. ,  51  IBLA  297  (Dec.  17,  1980) 


Onder  43  O.S.C.  a  1744(b)   (1976)  and  43  CFR 
3833.1-2  the  owner  of  an  unpatented  aining  claia  aust 
file  a  aap,  narrative,  or  sketch  depicting  the  loca- 
tion of  his  aining  claia  or  site.   A  BLB  decision  dated 
Aug.  22,  1980,  effectively  advising  a  claiaant  that  his 
claias  are  void  because  no  aap  has  been  filed  within 
30  days  of  July  16,  1979,  will  be  set  aside  as  erro- 
neous where  the  file  contains  a  aap  of  the  claias  which 
is  BLB  date  staaped  Aug.  3,  1979. 

George  Phil  Martinez,  51  IBLA  330  (Dec.  29,  1980) 


Arley  C.  Burke.  51  IBLA  224  (Dec.  10,  1980) 
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Robert  w.  Biller.  Barjorie  Eipper  Hiller.  51  IBLA 
36l»  (Dec.  29,  1980) 
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subsections  (a)  and  (b)  of  that  section  shall  be  deeaed 
conclusively  to  constitute  an  abandonment  of  the  aining 
claia,  or  aill  or  tunnel  site  by  the  owner. 

The  Departaent  of  Interior,  as  agency  of 
Executive  Branch  of  Governaent,  is  not  the  proper 
forua  to  decide  whether  or  not  the  recordation 
provisions  of  the  Federal  Land  Policy  and  Banage- 
aent  Act  of  1976  relating  to  aining  clains  are 
constitutional. 

Harvin  E.  Brown.  lone  B.  Brown.  52  IBLA  44  (Jan.  6, 
1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  and  43  CFR 
3833.1-2,  the  owner  of  a  aining  claia  located  after 
Oct.  21,  1976,  aust  file  a  notice  of  recordation  of  the 
claia  with  the  proper  Bureau  of  Land  Banageaent  office 
within  90  days  of  location  of  the  claia.   Failure  to  so 
file  is  deeaed  conclusively  to  constitute  an  abandonment 
of  the  claia  by  the  owner  and  renders  the  aining  claia 
void. 

Belarti.inc,.  52  IBLA  5  (Jan.  5,  1981) 

Thoaas  F.  Byron,  Anna  B.  Philo.  52  IBLA  49  (Jan.  6, 
198lf 

John  T.  Saeaton  et  al. .  59  IBLA  108  (Oct.  26,  1981) 


Under  43  CFR  3833.1-2 (c)  BLB  aay  require  a  aining 
claimant  to  supplement  his  initial  filing  of  recorda- 
tion inforaation  with  additional  information  including 
a  description  of  the  lands  in  his  claims,  according  to 
the  rectangular  survey  systea,  and  to  within  a  quarter 
section. 

waiter  Everlv.  52  IBLA  58  (Jan.  6,  1981) 


A  copy  of  a  recorded  notice  or  certificate  of 
location  of  a  aining  claia  will  not  be  accepted  by  BLB 
for  recordation  if  it  is  not  accoapanied  by  the  service 
fee  required  under  43  CFR  3833.1-2  (d). 

Susan  Bativo.  52  IBLA  134  (Jan.  16,  1981) 


Under  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  D.S.C.  4  1744(a)(2)   (1976),  if  unpatented 
aining  claias  located  after  Oct.  21,  1976,  are  not  sup- 
ported annually  by  either  an  affidavit  of  assessment 
work  or  a  notice  of  intention  to  hold,  the  claia  will 
be  conclusively  deeaed  abandoned  and  void,  despite 
appellant's  statement  that  there  was  no  intent  to  aban- 
don and  he  did  not  fully  understand  the  regulations. 

Dale  E.  Henkins.  52  IBLA  9  (Jan.  5,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  O.S.C.  s    1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  aining  claia  located 
before  Oct.  21,  1976,  aust  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claia  with  the 
proper  Bureau  of  Land  Banageaent  office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deeaed  conclu- 
sively to  constitute  an  abandonaent  of  the  claia  by  the 
owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  aeans  a  legible  reproduction 
or  duplicate,  except  aicrofila,  of  the  original  instru- 
aent  of  recordation  of  an  unpatented  aining  claia  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claia  is  located  or  other  evidence,  acceptable  to 
the  proper  BLB  office,  of  such  instruaent  of  recorda- 
tion.  It  also  includes  an  exact  reproduction,  dupli- 
cate, or  other  acceptable  evidence,  except  aicrofila, 
of  an  amended  instruaent  which  aay  change  or  alter  the 
description  of  the  claia. 

Hjlliaa  E.  Talbott  et  al. .  52  IBLA  12  (Jan.  5,  1981) 


Where  a  person  locates  a  aining  claia  on  or  before 
Oct.  21,  1976,  the  requireaent  of  43  O.S.C.  «  1744 
(1976)  and  43  CFR  3833.1-2  (a)  concerning  claias  located 
prior  to  the  enactaent  of  FLPBA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLB. 

Under  43  O.S.C.  »  1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  such  instruments  as  required  by 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  O.S.C.  »  1744  (1976),  the 
owner  of  a  aining  claia  located  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
perforaance  of  annual  assessment  work  on  the  claia  on 
or  before  Oct.  22,  1979,  or  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claia  was 
recorded  with  BLB.   This  requireaent  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Lowel l_Ba_Paiae ,  52  IBLA  137  (Jan.  16,  1981) 


The  Federal  regulations  at  43  CFR  3833.4(a)  do  not 
conflict  with  43  CFR  3833.4(b)  which  pertains  to  the 
filing  of  defective  or  untiaely  instruments  under  laws 
other  than  the  Federal  Land  Policy  and  Banageaent  Act. 

Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  mining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
are  constitutional. 

Alex  Pinkhaa.  Bary  Anne  Pinkhaa.  52  IBLA  149  (Jan.  16, 
19817 


Where  a  mining  clamant  atteapts  to  file  notices 
of  location  for  24  claias  pursuant  to  43  CFR  3833.1-2 
and  tenders  payment  for  filing  costs  in  an  amount  suf- 
ficient to  cover  only  23  of  those  claias,  BLB  shall 
require  the  claimant  to  select  23  claims  to  which  the 
money  tendered  shall  be  applied.   The  reaaining  one 
claia  is  properly  declared  abandoned  and  void  in 
accordance  with  43  CFR  3833.4. 

Floyd  R.  Boody.  52  IBLA  153  (Jan.  21,  1981) 
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For  lining  claias  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  most 
be  recorded  with  BLH  within  90  days  after  the  date  of 
location.   43  CFB  3833.1-2  (d)  states  that  a  location 
notice  shall  be  accompanied  by  a  service  fee.   There 
can  be  no  recordation  unless  the  notice  is  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Where  the  fil- 
ing fee  is  not  paid  within  90  days  after  the  date  of 
location  for  a  clam  located  after  Oct.  21,  1976,  the 
claim  aust  be  deeaed  abandoned  and  void. 

Philip  I.  Griner,  52  IBLA  179  (Jan.  26,  1981) 

Ray aond  H. , BcCool, .Harold  P.. Hinds,  60  IBLA  62 
(lav.  19,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
i*3  CFR  3833.1-2,  the  owner  of  a  lining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Hanageaent  office  on  or  before 
Oct.  22,  1979.   Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner.  , 

__2_A_£____»  52  IBLA  200  (Jan.  26,  1981) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim  filed  for  recorda- 
tion shall  be  accompanied  by  a  service  fee.   This  is 
a  mandatory  requirement,  and  without  payment  of  the 
fee,  there  is  no  recordation.   Therefore,  where  a 
notice  of  location  of  a  claim  or  site  is  submitted  for 
recordation  on  nay  lu,  1980,  after  having  been  located 
on  Hay  3,  1980,  and  the  filing  fee  is  not  paid  to  BLH 
until  Aug.  11,  1980,  the  recordation  date  of  the 
notice  is  Aug.  11,  1960,  and  thus  more  than  90  days 
after  the  date  of  location. 

Ben  Hartensen.  Anne  Hartensen,  will  Halstead,  52  IBLA 
253  (Feb.  6,  1981) ~ 
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are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner  and  renders  the  claim  void. 

Robert  G.  Sunder.  Jeanne  E.  B.  Sunder.  52  IBLA  375 
(Feb.  19,  1981) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  most  file  copies  of  the  notices  of  location  of 
the  claims  with  BLH  within  90  days  of  the  dates  of 
location  of  the  claias,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  location."   The  date  of  location  of  a 
mining  claia  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claim  is  situated.   Under 
Arizona  law,  it  is  the  date  specified  on  the  notice  of 
location  filed  with  the  local  recorder's  office. 

The  dates  of  location  of  aining  claias  as  shown  on 
the  notices  of  location  recorded  in  coapliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLH  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  scrivener's  errors. 

John  C.  and  Theresa  K.  Buchanan.  52  IBLA  387  (Feb.  19, 
1981) 

H.  Hason  Coqqin.  5M  IBLA  224  (Apr.  27,  1981) 


One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Jaaes_B. .Pauley .  53  IBLA  1  (Feb.  26,  1981) 

Carl  B.  Andersen.  61  IBLA  4  (Dec.  29,  1981) 

JLl__r________s_£_x  Steve_Poster ,  63  IBLA  51  (Bar.  30, 

19827 


Under  43  U.S.C.  4  1744  (1976)  and  43  CFR  3833.1-2, 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Hanagement  office 
on  or  before  Oct.  22,  1979.  This  requirement  is  man- 
datory and  failure  to  comply  conclusively  constitutes 
abandonment  of  the  claim  by  the  owner. 

_°§____tone,  52  IBLA  288  (Feb.  9,  1981) 

:22!!]!_5i_£ac.cus,  59  IBLA  288  (Oct.  30,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  *  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  for 
such  claim  with  the  proper  Bureau  of  Land  Hanagement 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  ty  the 
owner  and  renders  the  claim  void. 

William  H.  Tomporowski.  53  IBLA  21  (Feb.  26,  1981) 

Walter  Schivo.  53  IBLA  40  (Feb.  26,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  <,    1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  aining  claim  located 
after  Oct.  21,  1976,  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Hanagement 
Office  within  90  days  of  location  of  the  claim.   Fail- 
are  to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner  and  renders  the 
mining  claim  void. 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located 
before  Oct.  21,  1976,  must  file  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  for 
such  claim  with  the  proper  Bureau  of  Land  Hanagement 
Office  on  or  before  Oct.  22,  1979.   These  requirements 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  *  1744(a)   (1976), 
and  43  CFR  3833.2-1 (c),  the  owner  of  unpatented  min- 
ing claims  located  in  the  calendar  year  1978,  must 
have  filed  with  the  Bureau  of  Land  Hanagement  (BLR)  , 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30,  1979, 
or  the  claims  are  conclusively  deemed  abandoned  and, 
thus,  void.   Filing  is  accomplished  when  a  document  is 
delivered  to  and  received  by  the  proper  BLH  office. 

Cleatas  Sypult.  53  IBLA  171  (Bar.  16,  1981) 
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Under  sec.  311  of  the  Federal  Land  Policy  and  flan- 
ageaent  Act  of  1976,  13  O.S.C.  «  1711  (1976) ,  the  owner 
of  a  lining  claia  located  on  or  before  Oct.  21,  1976, 
■ust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessaent  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requireaent  is  aandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  aining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976  are  constitutional. 

Ly_nn_Keith,  53  IBLA  192  (Bar.  17,  1981)      88  I.D.  369 

Fahey  Group  Bines.  Inc.,  58  IBLA  88  (Sept.  21,  1981) 

United  States. Energy  .Corp.  et  al..  58  IBLA  159 
(Sept.  28,  1981) 

laESii-Thorne.  58  IBLA  319  (Oct.  16,  1981) 

Enterprise  Bines.  Inc..  58  IBLA  372  (Oct.  20,  1981) 

Ja ■es_Di_Bossx_Bar ia_Ji_Ross ,  72  IBLA  395  (Bay  5,  1983) 


Even  though  the  Bureau  of  Land  Banageaent  knew  of 
the  existence  of  certain  aining  claias,  as  evidenced 
by  BLB's  initiation  of  contest  proceedings  against  the 
claias,  the  claiaants  were  not  relieved  of  the  respon- 
sibility of  coaplying  with  the  recordation  requirements 
of  sec.  311  of  the  Federal  Land  Policy  and  Banageaent 
Act  of  1976.   The  filing  of  evidence  of  assessaent  work 
is  an  annual  requireaent  and  failure  to  so  file  alone 
is  deeaed  to  constitute  conclusive  abandonaent  of  the 
claias. 


United  States  v.  Paul  B.  Koenigsaark  et  al. 
377  (Bar.  31.  1981) 


53  IBLA 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  U3  U.S.C.  4  1711  (1976),  the 
owner  of  a  aining  claia  located  after  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessaent  work  on  the  claia 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claia  was  located.   There  is  no  pro- 
vision for  waiver  of  this  aandatory  requirement,  and 
where  evidence  of  assessaent  work  is  not  filed  because 
it  becaae  lost  in  the  Bail  the  loss  aust  be  borne  by 
the  claiaant. 

Bandal  Anqeloni.  Douglas  Blixt.  51  IBLA  56  (Apr.  9, 
1981) 

Andrew  Kasaais,  56  IBLA  332  (July  30,  1981) 

Dia  Art  Foundation.  56  IBLA  357  (Aug.  3,  1981) 

Bobert  W.  Soehner.  56  IBLA  370  (Aug.  3.  1981) 

£aya£_Trjuesde!l_et_al..,  57  IBLA  60  (Aug.  17,  1981) 

l22!>A§_]:i_Cha fe ,  57  IBLA  381  (Sept.  10,  1981) 


Recordation  of  an  unpatented  aining  claia  does 
not  render  valid  any  claia  which  would  not  otherwise 
be  valid  under  applicable  law.   Acceptance  by  BLB  of 
recordation  docuaents  does  not  constitute  a  recognition 
of  the  validity  of  the  claia  and  BLB  is  not  estopped  to 
declare  the  claia  null  and  void  where  it  was  located  on 
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land  withdrawn  froa  aining  location  at  the  tiae  of  the 
location. 

Hilliaa  C. Beiaan.  Bichard  H.  Edaondson.  51  IBLA  103 

(Apr.  15,  1981) 


When  the  owner  of  a  lode  or  placer  aining  claia 
files  a  notice  of  recordation  of  the  claia  with  the 
proper  Bureau  of  Land  Banageaent  office  within  90  days 
of  location  of  the  claia,  he  has  coaplied  with  sec.  3H 
of  the  Federal  Land  Policy  and  Banageaent  Act  of  1976, 
13  U.S.C.  $  1711  (1976),  and  13  CFB  3833.1-2. 

Lest£r_Li_Lear ned ,  51  IBLA  117  (Apr.  17,  1981) 


For  aining  claias  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  aust 
be  recorded  with  BLB  within  90  days  after  the  date 
of  location.   13  CFB  3833.1-2  (d)  states  that  a  loca- 
tion notice  shall  be  accoapanied  by  a  service  fee. 
As  this  is  a  aandatory  requireaent  there  is  no  recor- 
dation unless  the  notice  is  accoapanied  by  the  stated 
fee,  or  until  it  is  paid.   Where,  for  a  claia  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claim  aust  be 
deeaed  abandoned  and  void. 

It  is  proper  for  the  Bureau  of  Land  Banageaent 
to  refuse  to  accept  a  check  postdated  30  days  after 
receipt  as  satisfactory  payment  of  service  fees  for 
recordation  of  aining  claias. 

Jesse  L.  Miller,  51  IBLA  187  (Apr.  22,  1981) 


Under  sec.  311(a)  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  13  U.S.C.  «  1711(a)   (1976), 
and  13  CFB  3833.2-1  (c),  the  owner  of  unpatented  mining 
claias  located  in  the  calendar  year  1977,  aust  have 
filed  with  the  Bureau  of  Land  Banageaent  (BLB),  affi- 
davits of  assessment  work  or  notices  of  intention  to 
hold  the  aining  claias  on  or  before  Dec.  30,  1978,  or 
the  claias  are  conclusively  deeaed  abandoned  and,  thus, 
void. 

!uaene_E.1_Dauahertj,  51  IBLA  352  (Bay  12,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  13  U.S.C.  «  1711  (1976),  the 
owner  of  a  aining  claia  located  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requireaent  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Bichard  E.  Forsgren,  51  IBLA  362  (Bay  18,  1981) 

iSI£2£_j£ad le^ ,  57  IBLA  351  (Sept.  8,  1981) 

Jaaes  ».  Tittals,  Janet  D.  Tibbals.  58  IBLA  12 
(Sept.  17,1981) 

i°JL_I°jL!>  ■  r    62    IBLA    27     (Feb.    21,    1982) 

Otay  Bining  Co..  62  IBLA  166  (Bar.  8,  1982) 
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Under  sec.  311  of  the  Federal  Land  Policy  and  flan- 
age»ent  Act  of  1976,  U3  U.S.C.  «  1741  (1976),  and 
43  CFR  3833.1-2  (a)  ,  the  owner  of  an  unpatented  lining 
claia  located  before  Oct.  21,  1976,  Bust  file  on  or 
before  Oct.  22,  1979,  in  the  proper  BLH  office,  a  copy 
of  the  notice  of  location  or  the  claia  will  be  conclu- 
sively deeaed  to  have  been  abandoned  and  declared  void. 

Where  an  unpatented  aining  claia  is  located  in 
Alaska  near  the  dividing  line  separating  the  Anchorage 
and  Fairbanks  districts,  indicated  on  the  aap  in  "3  CFR 
1821.2-1,  such  that  it  is  virtually  iapossible  froa  the 
aap  to  deteraine  with  substantial  accuracy  in  which 
district  the  aining  claia  lies,  the  tiaely  filing  of 
the  location  notice  by  the  owner  of  the  claia  in  either 
the  Alaska  State  Office  or  the  Fairbanks  District 
Office  will  be  considered  as  satisfying  the  requireaent 
of  43  CFR  3833.1-2(a)  of  filing  in  the  proper  BLH 
office. 

Inspiration  Developaent  Co.,  54  IBLA  390  (Hay  20,  1981) 

88  I.D.  557 

Lowell  L.  Patten.  55  IBLA  125  (June  3,  1981) 


Land  which  has  been  patented  without  a  reservation 
of  ainerals  to  the  Onited  States  is  not  available  for 
the  location  of  placer  aining  claias,  and  BLfl  properly 
aay  reject  docuaents  subaitted  for  recordation  of  a 
aining  claia  insofar  as  they  cover  patented  land. 

2i_Istreaadg,  55  IBLA  49  (Hay  29,  1981) 


Onder  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  «  1744(a)  (1976), 
and  43  CFR  3833.2-1  (c),  the  owner  of  unpatented  aining 
claias  located  in  the  calendar  year  1979,  aust  have 
filed  with  the  Bureau  of  Land  Hanageaent  (BLH) ,  affi- 
davits of  assessaent  work  or  notices  of  intention  to 
hold  the  aining  claias  on  or  before  Dec.  30,  1980,  or 
the  claias  are  conclusively  deeaed  abandoned  and,  thus 
void.   Filing  is  accoaplished  when  a  docuaent  is  deliv- 
ered to  and  received  by  the  proper  BLH  office. 

2a£°A_l££i,  55  IBLA  77  (Jane  1,  1981) 


Tiaely  transmittal  of  the  docuaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
for  recordation  of  a  aining  claia  to  the  California 
State  Office  when  the  claia  is  located  in  Nevada  does 
not  aeet  the  requirements  that  the  docuaents  be  filed 
tiaely  in  the  proper  office. 

Alei  Stewart,  55  IBLA  105  (June  1,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  *  1744  (1976) ,  the 
owner  of  a  aining  claia  located  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
perforaance  of  annual  assessaent  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requireaent  is  nandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Acceptance  for  recordation  of  a  tiaely  filed 
certificate  of  location  of  unpatented  aining  claia 
and  negotiation  of  the  check  for  the  required  service 
fee  creates  no  estoppel  to  subsequently  declare  the 
claia  abandoned  and  void  for  failure  to  file  tiaely 
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the  required  evidence  of  assessaent  work  or  notice  Of 
intention  to  hold. 

fl3££L§r et_ Ji_ Pe t er son ,  55  IBLA  136  (June  4,  1981) 


A  copy  of  the  official  record  of  the  notice  of 
location  for  a  aining  claia  located  after  Oct.  21, 
1976,  aust  be  delivered  to  and  received  by  the  proper 
Bureau  of  Land  Hanageaent  office  within  90  days  after 
the  date  of  location  in  order  to  be  filed  tiaely. 
Depositing  a  docuaent  in  the  mails  does  not  constitute 
filing. 

fion_ Ei_Ba tes ,  55  IBLA  263  (June  25,  1981) 

£Si_SJiEE»  57  IBLA  297  (Aug.  31,  1981) 


The  owner  of  aining  claias  located  after  Oct.  21, 
1976,  Bust  file  copies  of  the  notices  of  location  of 
the  claias  with  the  proper  BLH  office  within  90  days  of 
the  dates  of  location  of  the  claias,  failing  which  the 
claias  are  properly  declared  abandoned  and  void. 

Where  an  unpatented  lining  claim  is  located  in 
Alaska  near  the  dividing  line  separating  the  Anchorage 
and  Fairbanks  districts,  indicated  on  the  map  in  43  CFR 
1821.2-1,  such  that  it  is  virtually  impossible  from  the 
aap  to  deteraine  with  substantial  accuracy  in  which 
district  the  mining  claia  lies,  the  timely  filing  of 
the  location  notice  by  the  owner  of  the  claia  in  either 
the  Alaska  State  Office  or  the  Fairbanks  District  Office 
will  be  considered  as  satisfying  the  requirement  of 
43  CFR  3833.1-2 (b)  of  filing  in  the  proper  BLH  office. 

Janie  S.  Nelson.  Terry  Li_Sullivan,  55  IBLA  289 
(June  257  198l7 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claias  with  BLH  within  90  days  of  the  dates  of 
location  of  the  claias,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  location."   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claia  is  situated.   Under 
California  law,  it  is  the  date  of  posting  location 
notice  on  the  claim. 

The  dates  of  location  of  aining  claims  as  shown  on 
the  notice  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLH  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  in  error. 

CiJiJkJ!iS»>  55  IBL*  312  (June  26,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claia  located  before  Oct.  21, 
1976,  aust  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claia  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  coaply  conclusively  constitutes  an  aban- 
donaent of  the  claia  by  the  owner  and  renders  the  claim 
void. 

Although  at  common  law,  abandonment  of  a  mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanageaent  Act  of  1976  (43  U.S.C.  »  1744  (1976)) 
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Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a  conclusive  presumption 
of  abandonment.   Accordingly,  extraneous  evidence  that 
a  claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Bhete  a  mining  claimant  believes  that  assessment 
work  Mould  be  a  prohibited  or  useless  act,  the  claimant 
should  file  a  notice  of  intention  to  hold  pursuant  to 
43  CFB  3833.2-3. 

Bobert E.  Fennell.  Clair  B.  Colburn.  d.b.a.  Colfensch 

3iJlina_AssIn,    56    IBLA    43   "(July    Q~   1981) 
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l2bg£i_Bs_Helche£,  56  IBLA  165  (July  20,  1981) 

Dennis  A,  Lane.  56  IBLA  171  (July  20,  1981) 

Jacqueline  A.  Riddlemoser.  56  IBLA  173  (July  20,  1981) 

John  8.  Qavies.  56  IBLA  175  (July  20,  1981) 

Edward  HcHally.  Herrill  Porter.  56  IBLA  177  (July  20, 
1981) 
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ai-Oro,  Dining  Co,.  56  IBLA  179  (July  20,  1981) 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a  proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  provisions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

William  0.  Bahny.  56  IBLA  190  (July  20,  1981) 

Shirley  Thompson.  Duape  B.  Thompson.  57  IBLA  154 
(Aug.  25,~1981) 

Petro-Lewjs  Corp..  Partnership  Properties  Co..  57  IBLA 
300~(Aug.  31,  1981) 
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is  not  filed  because  it  became  lost  in  the  mail,  the 
loss  must  be  borne  by  the  claimant. 

William  T.  Best.  56  IBLA  234  (July  22,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  timely  filed  because  of 
intervening  inclement  weather,  loss  must  be  borne  by 
claimant. 

Valiant  Resources,  IncT .  56  IBLA  278  (July  28,  1981) 


Onder  sec.  314(a)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  t  1744(a)   (1976), 
and  43  CFR  3833.2-1  (c) ,  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1979,  must  have 
filed  with  the  Bureau  of  Land  Hanagement  (BLH),  affida- 
vits of  assessment  work  or  notice  of  intention  to  hold 
the  mining  claims  on  or  before  Dec.  30,  1980,  or  the 
claims  are  conclusively  deemed  abandoned  and,  thus, 
void. 

Allen  Turner,  56  IBLA  280  (July  28,  1981) 


Regulation  43  CFB  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLH  for  recordation  on  Apr.  6,  1981,  and  the  filing 
fees  therefor  are  not  paid  to  BLH  until  Apr.  27,  1981, 
the  recordation  date  of  the  notices  is  Apr.  27,  1981. 

l£Si_Ii_£roxen_III,  56  IBLA  318  (July  29,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the 
owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  a  notice  of  intention  to  hold 
the  mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim 
was  located.   There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  filed  timely  because  it  was  delayed  in  the 
mail,  the  consequence  must  be  borne  by  the  claimant. 

Regina  HcHahon.  56  IBLA  372  (Aug.  3,  1981) 

Bruce  R.  Berringer.  60  IBLA  258  (Dec.  4,  1981) 

Raymond  L.  Dinwiddle,  64  IBLA  334  (June  10,  1982) 

Don  loon.  68  IBLA  211  (Hov.  10,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  »  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  by 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  year  there- 
after.  There  is  no  provision  for  waiver  of  this  manda- 
tory requirement,  and  where  evidence  of  assessment  work 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 


596 


HI8IHG  CLUBS-- Continued 

RECORDATIOB — Continued 

or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
calendar  year  following  the  year  of  recording  with  BLH. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  aail,  the  loss 
■ust  be  borne  by  the  claimant. 

Jack  Terwilliqer.  56  IBLA  383  (Aug.  3,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  13  D.S.C.  «  1741  (1976),  the 
owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  must  file  on  or  before  Oct.  22,  1979, 
in  the  proper  BLH  office,  a  copy  of  the  notice  of 
location,  or  the  claim  will  be  conclusively  deemed 
to  have  been  abandoned  and  declared  void. 

Kenneth  C.  Eichner.  56  IBLA  391  (Aug.  3,  1981) 


The  filing  with  BLH  prior  to  Oct.  21,  1976,  of  a 
copy  of  the  notice  of  the  location  of  an  unpatented 
mining  claim,  pursuant  to  the  Mining  Claims  Bights 
Restoration  Act,  30  O.S.C.  «  623  (1976),  does  not 
relieve  the  owner  of  the  claim  of  the  filing  obligation 
imposed  by  sec.  314(b)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  13  U.S.C.  4  1744(b)   (1976), 
and  its  implementing  regulations. 

Don_Et_Robinson,  57  IBLA  5  (Aug.  5,  1981) 


The  mailing  of  a  notice  of  intention  to  hold  a 
mining  claim  before  the  due  date  is  not  sufficient  to 
comply  with  the  requirements  of  the  statute  unless  the 
notice  is  actually  received  by  the  proper  BLH  office 
before  such  date. 

MiilAiS-Ji-Elogtch,  57  IBLA  29  (Aug.  6,  1981) 


Pursuant  to  13  CFR  3833.1-1  and  36  CFR  9.5(a),  an 
unpatented  mining  claim  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  not 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Register  notice  (11  FR  16357  (Oct.  20, 
1976)),  or  36  CFR  9.5~is,  pursuant  to  16  U.S.C.  $  1907 
(1976) ,  conclusively  presumed  to  be  abandoned  and 
void. 

*bE*S_iii_!SEeider,  57  IBLA  68  (Aug.  18,  1981) 

George  D.  Hooker  et  al. .  66  IBLA  168  (Aug.  12,  1982) 
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Pursuant  to  13  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land  Han- 
agement office  on  or  before  Oct.  22,  1979,  evidence  of 
annual  assessment  work  performed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  hold  the 
mining  claim.   Where  evidence  of  assessment  work  is  not 
filed,  the  claim  is  conclusively  deemed  abandoned  and 
void  pursuant  to  13  O.S.C.  «  1711(c)  (1976)  and  13  CFR 
3833.1(a)  . 

D.  E.  Bailey.  57  IBLA  120  (Aug.  25,  1981) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must  be 
recorded  with  BLH  within  90  days  after  the  date  of 
location.   13  CFR  3833.1-2(b).   This  requirement  is 
mandatory  and  where  a  mining  claimant  fails  to  comply 
therewith  the  claims  are  properly  declared  abandoned 
and  void. 

Art  Fields.  Bussel  Adams.  57  IBLA  112  (Aug.  25,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  13  U.S.C.  *  1741  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim  was 
recorded  with  BLH.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed  because  it  became  lost  in 
the  mail  the  loss  must  be  borne  by  the  claimant. 

Job"- li_ Erickson ,  57  IBLA  157  (Aug.  25,  1981) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  13  O.S.C.  $  1741  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  first  proof  of  labor  was  filed  with  BLH. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail  the  loss 
must  be  borne  by  the  claimant. 

Hagdalene  Pickering  Franklin,  57  IBLA  211  (Aug.  27, 
19817" 
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Under  43  CFR  3833.1-2  (d),  a  location  notice  for 
each  mining  claim  filed  for  recordation  must  be  accoi 
panied  by  the  stated  fee.   As  this  is  a  mandatory 
requirement  there  is  no  recordation  unless  the  docu- 
ments are  accompanied  by  the  stated  fee. 

£i_Li  liielseni_Hi_HJL_TomEkins,  57  IBLA  114  (Aug.  25, 
1981)" 


Under  sec.  311(b)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  13  U.S.C.  f  1711(b)   (1976),  and 
43  CFR  3833.1-2  (b),  the  owners  of  unpatented  lode  or 
placer  mining  claims  located  after  Oct.  21,  1976,  with- 
in 90  days  after  the  location  of  such  claims,  must  file 
in  the  proper  BLH  office  a  copy  of  the  official  record 
of  the  notice  of  location  or  certificate  of  location. 
Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owners,  and  they  are  properly  declared 
void. 

Richard  E.  and  Gloria  H,  Haas,  Hichael  D. :  and  Echo 
Aioob,  57  li~LA  266  (Aug.  2l7~1981) 

P^lliis- Ji_Bil£ha rd ,  59  IBLA  247  (Oct.  29,  1981) 

Her53n_JlIack. ,  60  IBLA  229  (Dec.  4,  1981) 

J<oss_ Hur r aj ,  62  IBLA  7  (Feb.  23,  1982) 

George,  Hassie.  64  IBLA  137  (Hay  20,  1982) 
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Sniffer  t2  Partnership.  76  IBLA  362  (Oct.  24,  1983) 


The  failure  of  a  holder  of  a  aillsite  claia  which 
has  been  properly  recorded  under  43  u.s.c.  *  1704(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  aillsite  is  a  curable  defect  and  the  aillsite  aay 
not  be  deeaed  to  hare  been  abandoned  absent  a  failure 
to  coaply  with  a  notice  of  deficiency. 

Harlow  H.  Oberbilliq.  57  IBLA  336  (Sept.  1,  1981) 

Richard  Holland.  70  IBLA  167  (July  12,  1983) 
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Park  City  Chief  Mining  Co..  57  IBLA  342  (Sept.  3,  1981) 


Regulation  43  CFR  3833.1-2 (d)  requires  that  each 
claia  or  site  filed  for  recordation  shall  be  accoapa- 
nied  by  a  one  tiae  $5  service  fee.   This  is  a  aandatory 
requireaent  and  without  payaent  of  the  fee  there  can 
be  no  recordation. 

Park  City  Chief  Mining  Co.,  57  IBLA  346  (Sept.  3,  1981) 
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£MIiE_££aS£r.  57  IBLA  386  (Sept.  10,  1981) 


Reliance  upon  inforaation  allegedly  provided  by  a 
county  official  contrary  to  the  teras  of  sec.  314(b), 
Federal  Land  Policy  and  Ranageaent  Act,  43  U.S.C. 
*  1744  (b) ,  cannot  create  any  rights  not  authorized  by 
law. 

The  Federal  Land  Policy  and  Ranageaent  Act  of 
1976  does  not  provide  the  Bureau  of  Land  Ranageaent  or 
the  Interior  Board  of  Land  Appeals  with  discretion  to 
waive  the  effects  of  failure  to  coaply  with  the  recor- 
dation requirements. 

Sonny_ChaaEney,s,  58  IBLA  29  (Sept.  16,  1981) 


A  notice  of  location  which  is  in  proper  fora  and 
tiaely  filed  with  the  correct  fee  aust  be  accepted  and 
recorded  by  BLH  notwithstanding  the  protest  of  a  rival 
aining  claimant  that  he  has  a  superior  and  exclusive 
possessory  right  to  the  saae  ground.   Such  disputes  are 
not  within  the  jurisdiction  of  this  Department,  and  can 
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be  resolved  only  by  private  litigation  between  the 
parties  in  courts  of  coapetent  jurisdiction. 

i.  8.  Allstead.  58  IBLA  46  (Sept.  21,  1981) 
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Polar  Resources  Co. .  58  IBLA  70  (Sept.  22,  1981) 
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conclusive  presumption  of  abandon- 


A  detailed  aap  prepared  by  the  aining  claimant's 
geologist,  showing  the  geologist's  labor  perforaed  on 
the  claias  during  the  assessaent  year  in  question, 
cannot  be  considered  as  aeeting  the  requirements  of 
sec.  314  of  FLPHA  with  respect  to  notice  of  intention 
to  hold  a  aining  claia,  where  it  was  not  filed  for 
recordation  with  the  local  recording  office  where  the 
notice  of  location  is  prescribed  by  state  law  to  be 
recorded. 

The  language  in  sec.  314  of  FLPHA,  43  U.S.C. 
t    1744(c)  (1976),  relating  to  defective  and  untimely 
filings  does  not  protect  a  claiaant  froa  the  statutory 
conclusive  presuaption  of  abandonment  where  he  has  not 
Bet  the  recordation  requireaents  of  FLPHA.   It  is  only 
defectiveness  or  untimeliness  of  filings  under  other 
Federal  laws  that  shall  not  impair  the  validity  of  a 
aining  claia  which  is  otherwise  valid  under  FLPHA. 

John  Hurphy,  Walter _g,_ Henderson,  58  IBLA  75  (Sept.  22, 
1981) 


There  is  a  legal  presuaption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  duties.  where  the  official 
tiae  and  date  staap  of  a  BLR  office  is  iapressed  upon 
a  document,  it  is  presumed  that  the  impression  is 
accurate,  in  the  absence  of  a  clear  showing  to  the  con- 
trary by  appellant. 

Hhelan's  Hining  and  Eiploration.  Inc.,  58  IBLA  127 
(Sept7~24,  1981)"" 
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Hodoc  Gen  and  Bineral  Society.  58  IBLA  142  (Sept.  25, 
1981) 

Darvl  E.  Bartholoaew.  63  IBLA  198  (Apr.  8,  1982) 


The  Bailing  of  evidence  of  annual  assessment  work 
before  the  due  date  is  not  sufficient  to  coaply  with 
the  requireaents  of  the  statute  unless  the  evidence  is 
actually  received  by  the  proper  BLH  office  before  such 
date. 

Ben  Hester.  58  IBLA  163  (Sept.  28,  1981) 

Louis  E.  Sharp.  59  IBLa  223  (Oct.  28,  1981) 

Marvin  G.  Stuck.  60  IBLa  197  (iov.  27,  1981) 

Kay  H.  Krebs.  62  IBLa  84  (Feb.  25,  1982) 

Robert  S.  Verri.  62  IBLa  291  (Bar.  16,  1982) 

Carl  i.  St.  Claire.  63  IBLa  125  (Apr.  5,  1982) 

Lloyd  J.  Osborn.  64  IBLA  21  (Bay  6,  1982) 

ISltSI_S«l££:»  6"  IBLA  86  (Bay  12,  1982) 

Herbert  A.  Horton.  6a  IBLA  89  (Bay  12,  1982) 


The  filing  of  the  notice  of  location  of  a  aining 
claia  does  not  aeet  the  requireaent  for  filing  a  notice 
of  intention  to  hold  the  aining  claia. 

Albert  L.  Fillerup.  58  IBLA  194  (Sept.  29,  1981) 
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Pursuant  to  43  CFB  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  Bureau  of  Land  Ban- 
ageaent  office  on  or  before  Oct.  22,  1979,  evidence  of 
annual  assessaent  work  perforaed  during  the  preceding 
assessment  year  or  a  notice  of  intention  to  hold  the 
aining  claia.   where  evidence  of  assessaent  work  is  not 
filed,  the  claia  is  conclusively  deeaed  abandoned  and 
void  pursuant  to  43  o.s.c.  t  1744(c)  (1976)  and  43  CFB 
3833.4(a)  . 

The  Bailing  of  a  notice  of  intention  to  bold  a 
aining  claia  before  the  due  date  is  not  sufficient  to 
coaply  with  the  requireaents  of  the  statute  unless  the 
notice  is  actually  received  by  the  proper  BLH  office 
before  such  date. 

.IlSSb.  58  IBLA  254  (Oct.  6,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  43  O.S.C.  s    1744  (1976),  the  owner 
of  an  unpatented  aining  claia  located  before  Oct.  21, 
1976,  aust  file  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessaent  work  on  the 
claia  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requireaent  is  mandatory 
and  failure  to  coaply  conclusively  constitutes  an  aban- 
donment of  the  claia  by  the  owner  and  renders  the  claia 
void. 

Brs,  Baiter  B.  Bolles.  58  IBLA  257  (Oct.  6,  1981) 


Where  aining  clans  were  located  in  1940  and 
copies  of  the  official  record  of  the  notices  of  loca- 
tion were  not  filed  with  the  proper  BLfl  office  on  or 
before  Oct.  22,  1979,  the  claias  are  properly  declared 
abandoned  and  void  pursuant  to  43  O.S.C.  *  1744(c) 
(1976). 

Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  aining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976  are  constitutional. 

Wayne  Cook.  58  IBLA  350  (Oct.  19,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  O.S.C.  *  1744  (1976),  the  owner 
of  a  aining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
perforaance  of  annual  assessaent  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requireaent  is  aandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

One  who  chooses  the  leans  of  delivery  of  a 
document  aust  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  aethod. 

Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  aining  claias  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976  are  constitutional. 

Gui_Aj._H.at thews,  58  IBLA  246  (Oct.  6,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  O.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  aining  claia  located 
before  Oct.  21,  1976,  aust  file  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  for 
such  claia  with  the  proper  Bureau  of  Land  Banageaent 
Office  on  or  before  Oct.  22,  1979.   These  requirements 
are  aandatory  and  failure  to  coaply  is  deeaed  conclu- 
sively to  constitute  an  abandonaent  of  the  claia  by  the 
owner  and  renders  the  claia  void. 

Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  lining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976  are  constitutional. 


Edgar  W.  Cook_  Harlene  Cook.  58  IBLA  358  (Oct. 
1981) 


20, 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  O.S.C.  »  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  aining  claia  located 
before  Oct.  21,  1976,  aust  file  a  copy  of  the  official 
record  of  the  notice  of  location  for  the  claia  with  the 
proper  Bureau  of  Land  Banageaent  office  on  or  before 
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Oct.  22,  1979.   Failure  to  so  file  is  deeaed  conclu- 
sively to  constitute  an  abandonment  of  the  claia  by 
the  owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  aeans  a  legible  reproduction 
or  duplicate,  except  aicrofila,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  aining  claia  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claia  is  located  or  other  evidence,  acceptable  to 
the  proper  Bureau  of  Land  flanageaent  office,  of  such 
instrument  or  recordation.   It  also  includes  an  eiact 
reproduction,  duplicate,  or  other  acceptable  evidence 
except  aicrofila,  of  an  attended  instruaent  which  Bay 
change  or  alter  the  description  of  the  claia.   A  quit- 
claia  deed  is  not  an  acceptable  substitute  in  the 
absence  of  a  showing  that  the  certificates  of  location 
were  unavailable. 

John  J.  Vikarcik.  George  H.  Vrable.  58  IBLA  377 
7oct.  21,  1981) 
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Pursuant  to  43  CFB  3833.2-1  (a)  the  owner  of  an 
unpatented  aining  claia  located  on  or  before  Oct.  21, 
1976,  aust  have  filed  in  the  proper  Bureau  of  Land  Ban- 
ageaent  office  on  or  before  Oct.  22,  1979,  evidence  of 
annual  assessaent  work  perforaed  during  the  preceding 
assessaent  year  or  a  notice  of  intention  to  hold  the 
aining  claia.   Where  evidence  of  assessaent  work  is  not 
filed,  the  claia  is  conclusively  deeaed  abandoned  and 
void  pursuant  to  43  O.S.C.  *  1744  (c)  (1976)  and  **  3  CFB 
3833.4(a). 

The  Bailing  of  an  affidavit  of  assessaent  work 
concerning  a  aining  claia  before  the  due  date  is  not 
sufficient  to  coaply  with  the  requireaents  of  the 
statute  unless  the  notice  is  actually  received  by  the 
proper  Bureau  of  Land  Banageaent  office  before  such 
date. 

John  Silva.  59  IBLA  167  (Oct.  26,  1981) 


The  owner  of  an  unpatented  aining  claia  aust  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claia  within  90  days  after  the 
date  of  location  of  that  claia  in  the  proper  BLR  office. 
In  coaputing  the  90-day  period,  the  date  of  location  is 
not  included  but  the  last  day  of  the  period  is  included. 
A  copy  of  the  notice  of  location  for  a  claia  located  on 
Apr.  20,  1978,  aust  have  been  filed  with  BLR  by  July  19, 
1978. 

Barren  J.  Pyten.  58  IBLA  381  (Oct.  21,  1981) 


under  sec.  31U  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  O.S.C.  t  1744  (1976),  and  43  CFR 
3833.1-2,  the  owner  of  a  aining  claia  located  after 
Oct.  21,  1976,  aust  file  a  copy  of  the  official  record 
of  the  notice  or  certificate  of  location  for  such  claia 
with  the  proper  office  of  BLH  within  90  days  after  the 
date  of  location.   This  requireaent  is  mandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Lee  Smart.  59  IBLA  235  (Oct.  28,  1981) 


Oil  placer  aining  clans  located  pursuant  to  the 
Petroleua  and  nineral  Oils  Act  of  Feb.  11,  1897,  c.  216, 
29  Stat.  526,  and  preserved  by  sec.  37  of  the  nineral 
Leasing  Act  of  1920,  30  O.S.C.  *  193  (Supp.  II  1978) , 
are  subject  to  the  recordation  requirements  of  sec.  314 
of  the  Federal  Land  Policy  and  Banagement  Act  of  1976, 
43  O.S.C.  4  1744  (1976)  . 

Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the  owner 
of  a  aining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessaent  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requireaent  is  Bandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  aining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Banageoent  Act 
of  1976  are  constitutional. 

ConocoA_Inc . ,  58  IBLA  390  (Oct.  21,  1981)   88  I.D.  918 


Onder  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  O.S.C.  »  1744(a)  (1976),  and 
43  CFR  3833.2-1  (a),  where  the  owner  of  unpatented  ain- 
ing claia  located  before  Oct.  21,  1976,  subaits  a  copy 
of  the  location  notice  to  BLH  in  April  1978,  and  proof 
of  labor  to  BLH  in  Oct.  1979,  but  fails  to  submit  evi- 
dence of  annual  assessaent  work  or  notice  of  intention 
to  hold  the  mining  claia  on  or  before  Dec.  30,  1980,  BLH 
properly  declares  the  aining  claia  abandoned  and  void. 
Filing  is  accomplished  when  a  document  is  delivered  to 
and  received  by  the  proper  BLK  office. 

Boy_Bi_Saallei_et_ali,  59  IBLA  238  (Oct.  28,  1981) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976),  the  owner 
of  a  aining  claia  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessaent  work  on  the  claia  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claia  was  located.   There  is  no  provision  for  waiver  of 
this  oandatory  requireaent,  and  where  evidence  of 
assessaent  work  is  not  timely  filed  because  it  was 
delayed  in  the  aail,  the  consequences  oust  be  borne  by 
the  claiaant. 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  O.S.C.  »  1744  (1976),  the  owner 
of  a  aining  claia  located  after  Oct.  21,  1976,  aust 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
foroance  of  annual  assessaent  work  on  the  claia  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claia  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requireaent. 

*°S_Co..,  59  IBLA  112  (Oct.  26,  1981) 


Ine2_Cre ws_et_a 1 . ,  59  IBLA  257  (Oct.  29,  1981) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent Act  of  1976,  43  U.S.C.  %    1744  (1976),  the  owner 
of  a  mining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

lii2abeth_Francis,  60  IBLA  6  (Nov.  \2.    1981) 

Williag. Cooper,  60  IBLA  50  (Nov.  17,  1981) 
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_dw___Striea_l___a_ie_A_   0_Brien.    60    IBLA   232    (Dec.    <4. 
1981) 

J!§<J_Schaa f ,    61    IBL*    323     (Feb.    8,    1982) 

Den_er_N__Tal lman ,  61  IBLA  326  (Feb.  8,  1982) 

De___r_a_t,  61  IBLA  356  (Feb.  16,  1982) 

J ____________ ,  62  IBLA  9  (Feb.  23,  1982) 

StlaJjO-Ninina.COi,    6  3    IBLA    5     (Bar.    25,    1982) 

!:§*£  £  nc__Pa_l ,  63  IBLA  275  (Apr.  19,  1982) 

5 1 a _________ ,  6U  IBLA  257  (June  2,  1982) 

E_____Div__Divnick__Flo_d_Vi_o_d,  6tt  IBLA  297  (June  8, 
1982) 

Bett__S_i_h,  6"  IBLa  395  (June  17,  1982) 

i>ta__Calciu__Co___Inc_,  6U  IBLA  U02  (June  17,  1982) 

S3E2l3_ii_l!i£l>i£is2n»    65    IBLA    6     (June    17,    1982) 

______________________ .  65  IBLA  61  (June  23,  1982) 

Ed)« in_Pi_Keeaa n__ J r.  ,  65  IBLA  11U  (June  25,  1982) 

Don  C.  Tracy,  Gordon  C.  Tracy,  65  IBLA  160  (June  29, 
1982)" 

5SS!iel_Ri_Hernandez,  65  IBLA  281  (July  12,  1982) 

Hele na_S i 1 _____ i nesA.I K. ,  65  IBLA  287  (July  13,  1982) 

Viol *_£§__________.  65  IBLA  361  (July  20,  1982) 

y.i£tor_Hejsted,  66  IBLA  31  (July  23,  1982) 

£ayi2_2.=._S  t  ill ,  66  IBLA  35  (July  23,  1982) 

W i  1 1  ia3._Ri_Ga.ech t er_e t _al_ ,  66  IBLA  230  (Aug.  16,  1982) 

Carl_le_A__Br____,  6  8  IBLA  318  (Nov.  19,  1982) 

ISez_5_Dor_an__Audr___Pil__r,  72  IBLA  383  (Bay  5,  1983) 

Geora__P______omb,  73  IBLA  101  (Hay  23,  1983) 

_U5______nin__C__,  73  IBLA  270  (June  7,  1983) 

5itIa_li_li21o»  73  IBLA  277  (June  7,  1983) 

Bar;_ld_L__Lon_,  73  IBLA  280  (June  7,  1983) 

8SI_f!__ee__C  her  ________ ,  73  IBLA  311  (June  7,  1983) 

£a__e_____u_t ,  73  IBLA  315  (June  7,  1983) 

Pa_l_P____i_h_e _____ ,  73  IBLA  336  (June  8,  1983) 

Mnak-SEr.aue ,  73  IBLA  386  (June  15,  1983) 

Bruce  Naylor.  Bill  Barney.  Darrell  Taylor.  74  IBLA 
201  (July  18,  1983) 

§feiEle__Po_er_n_e,  74  IBLA  210  (July  18,  1983) 

leonar ________________ ,  7U  IBLA  213  (July  18,  1983) 

au.a__s_$____a____Inc.,  714  IBLA  217  (July  18,  1983) 

l£i2!i_ lenaoa .  7<t  IBLA  367  (July  28,  1983) 

Pa_ke_Potter»  7U  IBLA  397  (Aug.  2,  1983) 

De_o__H__H_rst,  75  IBLA  149  (Aug.  18,  1983) 

_il_ord____Pri_ble,  75  IBLA  174  (Aug.  19,  1983) 
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Three  Rivers  Mining  Co..  75  IBLA  176  (Aug.  19,  1983) 

£ale__o__i__J_d__ Rossi,  75  IBLA  262  (Aug.  26,  1983) 

J°hn____ Dowers ,  75  IBLA  266  (Aug.  26,  1983) 

Me_I__A_!enJ.-__rold_Di!_,  76  IBLA  14  (Sept.  6,  1983) 

C__rle__H_____Ba_ie_G___a_o,  76  IBLA  107  (Sept.  21, 
1983) 

t__ ia_Dar le_e___e_rs ,  76  IBLA  118  (Sept.  26,  1983) 

Bet ____________ ,  76  IBLA  188  (Oct.  6,  1983) 

Grace  P.  Crocker.  76  IBLA  2  31  (Oct.  17,  198  3) 

Hiko  Bell  Mining  6  Oil  Co..  76  IBLA  254  (Oct.  17,  1983) 

Adolf  Dieckmann  (Trust) .  76  IBLA  357  (Oct.  20,  1983) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a 
location  notice  for  each  mining  claim  filed  for  recor- 
dation shall  be  accoapanied  by  a  service  fee.   This  is 
a  nandatory  requirement,  and  without  payment  of  the 
fee,  there  is  no  recordation.   The  failure  to  file  such 
instruments  as  are  required  by  43  CFR  3833.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

__vjian_Su__i__n_K_rl_o_,  60  IBLA  10  (Nov.  13,  1981) 


Under  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  «  1744  (1976),  and  43  CFB 
3833.1-2(b),  the  owner  of  an  unpatented  mining  claim 
located  on  Federal  land  after  Oct.  21,  1976,  must  file 
a  copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  in  the  proper  BLM  office  within  90 
days  after  the  date  of  location. 

Pursuant  to  43  CFR  3833.1-2  (d),  payment  of  a  $5 
service  fee  must  accompany  the  filing  with  BLM  of  each 
notice  or  certificate  of  mining  location:  otherwise, 
each  unpaid  filing  shall  be  rejected. 

f£a___E__Ev__s,  60  IBLA  44  (Nov.  17,  1981) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744(a)(2)   (1976),  the  owner  of 
unpatented  mining  claims  located  before  Oct.  21,  1976, 
shall  file  in  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each  calendar 
year  following  the  calendar  year  of  such  recording 
whichever  date  is  sooner  evidence  of  annual  assessment 
work  performed  or  a  notice  of  intention  to  hold  the 
mining  claim  or  the  mining  claims  shall  be  declared 
abandoned  and  void  pursuant  to  43  CFR  3833.1(a). 

Bu___A___oaers ,  60  IBLA  59  (Nov.  18,  1981) 


Under  43  U.S.C.  «  1744  (1976)  and  43  CFR  3833.1-2 
and  3833.2-1,  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  file  a  copy  of 
the  official  record  of  the  notice  of  location  for  the 
claim  and  a  copy  of  the  current  proof  of  labor  as 
recorded  in  the  office  where  the  notice  of  location  is 
recorded,  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979.   These  requirements 
are  mandatory  and  failure  to  comply  conclusively  con- 
stitutes an  abandonment  of  the  claim  by  the  owner. 

_obert_G__M__t_n,  60  IBLA  104  (Nov.  20,  1981) 
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Under  "43  D.S.C.  «  1711  (1976)  and  13  CFR 
3833.2-1  (a)  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  or  a  notice  of 
intention  to  hold  the  claim  with  the  proper  Bureau  of 
Land  Management  office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  13  U.S.C.  t  1711(c)   (1976). 

Junerwanda  J.  Papaeliout  Mildred  Lucille  Gulick, 
60~IBLA~128  (Nov.  21,  1981) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

Ja§§s_G___o__nson_et_a 1_ ,  60  IBLA  131  (Nov.  21,  1981) 

El_Ca2itan_0i l_Coix_ Inc^. ,  62  IBLA  116  (Bar.  5,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  D.S.C.  *  1711  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

A  copy  of  the  official  record  of  the  evidence  of 
assessment  work  for  a  mining  claim  must  be  delivered  to 
and  received  by  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Dec.  30  of  each  calendar  year 
in  order  to  be  timely  filed.   Depositing  a  document  in 
the  mails  does  not  constitute  filing. 

£e2£S§_yi£££n£_5cMahon ,  60  IBLA  187  (Nov.  27,  1981) 


where  a  mining  claim  was  located  in  September  197i» 
and  a  copy  of  the  official  record  of  the  notice  of 
location  was  not  filed  with  the  proper  BLM  office  on 
or  before  Oct.  22,  1979,  the  claim  is  properly  declared 
abandoned  and  void  pursuant  to  13  U.S.C.  *  1711(c) 
(1976). 

fiic.olaus_P.i_ New b_2,  60  IBLA  261  (Dec.  15,  1981) 


Under  13  CFR  3833. 1-2  (b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
22_d<iis  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  mailing  of  a  notice  of  location  prior  to  the 
due  date  is  not  sufficient  to  comply  with  the  require- 
ments of  the  statute  unless  the  notice  is  actually 
received  by  the  proper  BLM  office  before  such  date. 

Prudential  Mining  6  Exploration,  Inc, .  60  IBLA  363 
"(Dec.  22,  1981) 


RECORDATION — Continued 

The  requirement  to  file  timely  copies  of  evidence 
of  assessment  work  under  sec.  311  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  13  U.S.C.  *  1711 
(1976) ,  is  not  excused  by  confusion  as  to  the  proper 
office  for  filing.   Where  a  mining  claim  is  near  the 
dividing  line  of  the  Anchorage  and  Fairbanks  districts 
so  that  it  is  virtually  impossible  to  determine  the 
appropriate  office  from  the  map  at  13  CFR  1821.2-1, 
a  timely  filing  in  either  office  will  satisfy  the 
requirement.   However,  the  statute  does  not  authorize 
the  Department  to  accept  late  filings. 

West  Fork  Mining  Co..  60  IBLA  370  (Dec.  22,  1981) 


When  mail  is  properly  addressed  and  deposited  in 
the  United  States  mails,  with  postage  thereon  duly  pre- 
paid, there  is  a  rebuttable  presumption  that  it  was 
received  by  the  addressee  in  the  ordinary  course  of 
■ail. 

Delivery  by  post  office  of  a  document  to  a  BLM 
state  office  by  placement  of  such  mail  in  the  post 
office  box  where  the  state  office  customarily  receives 
its  mail,  during  the  hoars  in  which  the  state  office  is 
open  to  the  public  for  the  filing  of  documents,  consti- 
tutes delivery  to  and  receipt  by  the  state  office  of 
the  document. 

Where  the  envelope  containing  a  mining  claimant's 
evidence  of  annual  assessment  work  required  by  sec.  311 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
13  U.S.C.  *  1711  (1976),  addressed  to  the  Oregon  State 
Office,  Bureau  of  Land  Management,  at  its  post  office 
box  address  in  Portland,  Oregon,  was  postmarked  in 
Seattle,  Washington,  on  Dec.  29,  1980,  and  it  is  estab- 
lished that  whereas  in  the  ordinary  course  of  mail  the 
letter  would  have  been  delivered  to  the  state  office  at 
its  regular  post  office  box  prior  to  1:15  p.m.  on  the 
following  day,  the  last  hour  for  filing  such  evidence, 
but  that  any  mail  placed  in  the  post  office  box  after 
1  p.m.  nevertheless  would  not  have  been  picked  up  by 
the  state  office  until  a  day  later,  the  evidence  of 
assessment  work  is  presumed  to  have  been  filed  on 
Dec.  30,  even  though  the  date  and  time  stamp  of  the 
state  office  indicates  that  it  was  not  received  until 
7:30  a.m.  on  Dec.  31. 

Washington  Chromium  Co..  60  IBLA  378  (Dec.  23,  1981) 


The  mailing  of  an  affidavit  of  assessment  work 
concerning  a  mining  claim  before  the  due  date  is  not 
sufficient  to  comply  with  the  requirements  of  the 
statute  unless  the  evidence  of  assessment  work  is 
actually  received  by  the  proper  Bureau  of  Land  Manage- 
ment office  before  such  date. 

Samantha , Bowman.  61  IBLA  20  (Dec.  29,  1981) 


The  owner  of  an  unpatented  mining  claim  must  file 
in  each  calendar  year,  on  or  before  Dec.  30,  either  an 
affidavit  of  assessment  work  performed  on  the  claim  or 
a  notice  of  intention  to  hold  the  mining  claim. 
Failure  to  so  file  results  in  a  conclusive  statutory 
presumption  cf  abandonment  of  the  claim  by  the  owner. 

fi°lii>ern_  Stoje_S  u__  1_ ,    61    IBLA    36     (Dec.    29,    1981) 


There  is  a  rebuttable  presumption  that  administra- 
tive officers  properly  discharge  their  duties  and  do 
not  lose  or  misfile  documents  timely  filed.   Where, 
however,  the  BLM  computer  print-out  indicates  that  evi- 
dence of  assessment  work  was  received  for  one  of  appel- 
lant's four  mining  claims,  and  where  appellant  submits 
a  copy  of  proof  of  labor  for  all  four  claims  which  had 
been  recorded  in  the  proper  county  recording  office  and 
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then  submitted  to  BLH,  and  where  BLH  had  no  record  of 
having  issued  any  adverse  decision  for  the  fourth  claim 
but  appellant  subaitted  a  copy  of  the  decision  he  had 
received,  the  cumulative  evidence  rebuts  the  presump- 
tion  of  regularity. 

S°be rt_Ti_Rein olds,  61  IBLA  52  (Dec.  31,  1981) 


Where  a  lining  claia  was  located  in  Apr.  1970  and 
a  copy  of  the  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLH  office  on  or  before 
Oct.  22,  1979,  the  claia  is  properly  declared  abandoned 
and  void  pursuant  to  43  U.S.C.  «  1744(c)  (1976). 

Al_Sheraan,  61  IBLA  94  (Jan.  4,  1982) 
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Golden  Nonesuch  Hininq  Corp.  et  al.,  61  IBLA  120 
(Jan.  15,  1982) 


Where  a  aining  claimant  records  in  the  county 
recording  office  notices  of  location  for  mining  claias 
which  reflect  the  month  and  year  of  location  but  oeit 
the  day,  and  thereafter  submits  to  the  Bureau  of  Land 
Hanagement  for  recordation  copies  of  the  notices  with 
the  day  filled  in,  BLH  should  accept  such  filing  for 
the  purpose  of  recordation  under  sec.  314  of  the 
Federal  Land  Policy  and  Hanagement  Act  on  the  assump- 
tion that  the  claimant  will  refile  the  corrected  docu- 
ments with  the  county  in  order  to  protect  its  interests. 


Precious  Hinerals  Unlimited, 
1982) 


Inc. 


61  IBLA  136  (Jan.  15, 


where  a  mining  claia  was  located  in  Oct.  1969  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  BLH  office  on  or  before  Oct.  22,  1979,  the  claia 
is  properly  declared  abandoned  and  void  pursuant  to 
43  U.S.C.  «  1744(c)   (1976). 

SiiiiaS-Hi-flA. Under*223,  61  IBLA  172  (Jan.  25,  1982) 


Where  a  mining  claim  was  located  Aug.  15,  1981, 
and  a  copy  of  the  official  record  of  the  notice  of 
location  was  not  filed  with  the  proper  BLH  office 
within  90  days  thereafter,  the  claim  is  properly 
declared  abandoned  and  void  pursuant  to  4 3  U.S.C. 
«  1744  (c)   (1976)  . 

teon^ld_W_i_Nelsoni._Sri,  61  IBLA  353  (Feb.  11,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claia  located  on  Federal  land 
prior  to  Oct.  21,  1976,  must  file  with  the  proper 
office  of  BLH  within  3  years  after  Oct.  21,  1976,  a 
notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claia,  and  a  siailar 
filing  must  be  made  before  Dec.  31  of  every  year  there- 
after.  Otherwise,  the  claia  is  conclusively  deeaed 
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abandoned  and  void.   There  is  no  provision  for  waiver 
of  this  requireaent. 

Ronald_R_._Atkins,  61  IBLA  364  (Feb.  16,  1982) 


Sec.  314(a)  of  FLPHA  requires  the  owner  of  an 
unpatented  aining  claia  located  prior  to  Oct.  21,  1976, 
to  file  with  BLH  on  or  before  Oct.  22,  1979,  and  prior 
to  Dec.  31  of  each  year  thereafter,  an  affidavit  of 
assessment  work  performed  thereon,  or  a  notice  of 
intention  to  hold  the  claia,  or  a  detailed  report 
provided  by  sec.  28-1  of  Title  30,  relating  thereto. 
Sec.  314(c)  states  that  the  failure  to  comply  with 
subsec.  (a)  invokes  a  conclusive  presumption  of  the 
claim's  abandonment,  and  43  CFR  3833.4(a)  declares 
that  the  claim  "shall  be  void." 

David  and  Roirdon  Doreaus.  61  IBLA  367  (Feb.  17, 
198  27" 


Under  sec.  314(b)  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  i  1744(b)   (1976),  and 
43  CFR  3833.1-2  (b),  the  owner  of  an  unpatented  lode  or 
placer  aining  claim  located  after  Oct.  21,  1976,  must 
file  in  the  proper  BLH  office,  within  90  days  after  the 
date  of  location  of  such  claia,  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location.   Fail- 
ure to  file  such  instrument  tiaely  is  deeaed  conclu- 
sively to  constitute  an  abandonment  of  the  mining  claim 
by  the  owner,  and  it  is  properly  declared  void. 

SEUce_C._Kea£f fer,  62  IBLA  32  (Feb.  24,  1982) 

Ja"es_Rj._Norman,  67  IBLA  223  (Sept.  23,  1982) 

Sidney._A.._Setb,  69  IBLA  202  (Dec.  16,  1982) 

iiiiS^li-JLalech.  72  IBLA  223  (Apr.  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  copy  of  the  recorded  notice  of  location  within 
90  days  after  the  date  of  location,  and  a  notice  of 
intention  to  hold  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  of  the  location.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claia  by  the  owner  and  renders  the  claim  void. 

Douglas  Lee  Jones.  62  IBLA  107  (Bar.  2,  1982) 
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Al»i2_Pi_KiB2l§r,  62  IBLA  224  (Har.  10,  1982) 
Blanche_Wi_ Peterson,  67  IBLA  388  (Oct.  8,  1982) 
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RECORDATION — Continued 


RECORD ATI ON- -Con tinned 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  «  1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a  mining  claim  located  on 
or  before  Oct.  21,  1976,  must  file  a  copy  of  the  offi- 
cial record  of  the  notice  or  certificate  of  location 
for  such  claim  with  the  proper  Bureau  of  Land  Manage- 
ment office  on  or  before  Oct.  22,  1979.   These  require- 
ments are  mandatory  and  failure  to  comply  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  claim 
by  the  owner  and  renders  the  claim  void. 

The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

S i d nex_Oi_S mi t h ,  62  IBLA  378  (Mar.  24,  1982) 


In  Topaz  Beryllium  Co.  v.  United  States,  64  9  F.2d 
775  (10th  Cir.  1981)  7_i"was  held  that  "supplemental" 
mining  claim  information  required  only  by  the  regula- 
tions, not  FLPMA,  is  subject  to  cure.   Failure  to  file 
a  proof  of  labor  timely  or  properly  is  not  curable 
after  the  recordation  deadline,  because  such  filing  is 
not  "supplemental,"  being  required  by  FLPMA  itself. 

Robert  L.  Race.et  al..  63  IBLA  1  (Mar.  25,  1982) 
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Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
i ,e. ,  on  or  after  Jan.  1,  and  on  or  before  Dec.  30. 
The  date  of  filing  with  the  Bureau  of  Land  Management 
is  the  critical  date,  and  the  assessment  year  recited 
in  the  proof  is  secondary. 

J2iLS_li_£°_S.Ber ,  63  IBLA  129  (Apr.  5,  1982) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLH  for  recordation  on  Oct.  9,  1981,  and  the  filing 
fees  therefor  are  not  paid  to  BLH  until  Oct.  20,  1981, 
the  recordation  date  of  the  notices  is  Oct.  20,  1981. 

J?r§a_Se°I3S_5i_JL§3S£r_et_ali,  63  IBLA  146  (Apr.  6,  1982) 
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Sisie  Ii_Stewartx_Halter_Gt_Stewart,  63  IBLA  153 
(Apr.~6,  1982) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

Ql£_ILu.fidE£d._(iO!i_!!in_in.a_C:oi,  63  IBLA  56  (Bar.  30,  1982) 

Olive  H.  Stirland.  65  IBLA  363  (July  20,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  t  1744  (1976),  and 
43  CFR  3833.2-1,  the  owner  of  a  mining  claim  located 
prior  to  Oct.  21,  1976,  must  file  evidence  of  assess- 
ment work  or  a  notice  of  intention  to  hold  the  claim  in 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979.   Failure  to  comply  with  this 
recordation  requirement  is  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 


Appellant  has  not  complied  with  the  statuto 
regulatory  rules  for  recordation  of  mining  clai 
tions  where  the  document  filed  with  BLH  bears  a 
tion  date  that  the  document  filed  with  the  count 
not.  Moreover,  State  of  Washington  law,  which  g 
determination  of  the  location  date  in  this  case, 
templates  recordation  of  a  location  notice  with 
county  only  after  certain  prerequisites  have  bee 
accomplished  on  the  claim  to  locate  it.  Thus,  t 
declaration  that  location  occurred  on  Nov.  11,  1 
or  on  Feb.  3,  1982,  is  incorrect  when  the  locati 
notice  was  recorded  with  the  county  Nov.  10,  198 
Where  it  is  impossible  for  BLH  to  ascertain  whet 
the  mining  claimant  has  timely  filed,  because  th 
location  date  is  clearly  incorrect  or  missing,  t 
filing  is  properly  rejected. 

Gerald  B.  Bannon.  63  IBLA  115  (Apr.  2,  1982) 
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PiSjl-ii-iaSiEii'  63  IBL»  170  (Apr.  8,  1982) 
Cruz  H.  Chaves.  67  IBLA  270  (Sept.  27,  1982) 


Under  43  CFB  3833. 1-2  (b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90_dais  after  the  date  of  location  of  that  claim  in  the 
Froper  Bureau  of  Land  Hanagement  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  mailing  of  a  notice  of  location  after  the  due 
date  is  not  sufficient  to  comply  with  the  requirements 
of  the  statute. 

Donald. C.  Strong,  63  IBLA  195  (Apr.  8,  1982) 
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RECORDATION — Continued 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  «  1744  (1976) ,  the  owner 
of  a  mning  clan  located  prior  to  Oct.  21,  1976,  ust 
file  a  copy  of  the  official  record  of  the  notice  of 
location  of  the  cldii  and  evidence  of  assessaent  work 
or  a  notice  of  intention  to  hold  the  claia  within  3 
years  after  Oct.  21,  1976,  in  the  proper  office  of  the 
Bureau  of  Land  Management.   There  also  aust  be  filed 
with  the  Bureau  of  Land  Management,  on  or  before 
Dec.  30  of  each  calendar  year  thereafter,  a  current 
proof  of  labor  or  notice  of  intention  to  hold  the  claia. 
There  is  no  provision  for  waiver  of  this  aandatory 
requirement,  nor  any  grace  period  to  accomodate  late 
filings.   Where  evidence  of  assessaent  work  is  not 
filed  because  of  delay  in  aail  delivery,  the  conse- 
quences aust  be  borne  by  the  claiaant. 

T.  Richard  Ikard.  63  IBLA  200  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  ft  1744  (1976) ,  the  owner 
of  a  lining  claia  located  after  Oct.  21,  1976,  oust 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claia  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claia  was  located.   There  is  no  provision  for 
waiver  of  this  aandatory  requirement,  and  where  evi- 
dence of  assessaent  work  is  not  filed  tiaely  because  it 
was  delayed  in  the  mail,  the  statutory  consequence  aust 
be  borne  by  the  claiaant. 

Charles_Ai_Behney._III,  63  IBLA  231  (Apr.  16,  1982) 

R-._Li_Patex_Sri,  63  IBLA  233  (Apr.  19,  1982) 


where  a  mining  claimant  has  been  excused  from  the 
performance  of  annual  assessment  work  on  claias  within 
a  unit  of  the  National  Park  Service,  notice  of  inten- 
tion to  hold  claias  aust  be  delivered  to  and  received 
by  the  proper  office  of  the  Bureau  of  Land  Management 
on  or  before  Dec.  30  of  each  calendar  year  in  order  to 
be  timely  filed  under  the  provisions  of  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976.   Deposi- 
ting a  document  in  the  mails  does  not  constitute  filing. 

The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Governaent,  is  without 
jurisdiction  to  determine  whether  the  aining  claia 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

<£°id_Reser ve_M i n inaA_ I nc. ,  63  IBLA  266  (Apr.  19,  1982) 


5XSIliS_CLAJflS — Continued 

RECORDATION — Continued 

Hhere  a  aining  claiaant  subaits  a  copy  of  his 
annual  proof  of  labor  to  the  BLM  District  Office  in 
Moab,  Utah,  on  Dec.  30,  1981,  he  has  not  coaplied  with 
43  CFR  3833.2-1,  even  though  the  instrument  was  sub- 
aitted  to  the  District  Office  within  the  statutory 
period  for  such  filing,  because  the  proof  of  labor  has 
not  been  filed  in  the  "proper  BLM  office,"  which  is  the 
BLM  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  by  43  CFR  1821.2-l(d),  and  43  CFR  3833.0-5(g). 
where  the  required  instrument  is  not  received  by  and 
date  stamped  by  the  proper  BLM  office  during  the  stat- 
utory time  period,  it  is  untimely  and  the  mining  claim 
is  properly  declared  abandoned  and  void  under  43  CFR 
3833.4(a)  . 

John_E_._Keoah,  64  IBLA  101  (May  17,  1982) 


The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
ft  1744(a)  (1976),  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  of  the  claim 
is  recorded  and  in  the  proper  office  of  the  Bureau  of 
Land  Management  prior  to  Dec.  31  of  each  calendar  year 
is  mandatory,  not  discretionary.   Filing  of  evidence 
only  in  the  county  recording  office  does  not  constitute 
compliance  either  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Thoaas  G.  Mason  ,et  ,  al. .  64  IBLA  104  (Hay  17,  1982) 

Vienna  Silver  Mines  Co..  Inc. ,  67  IBLA  130  (Sept.  16, 
19827 

Melvin  Bradshaw.  68  IBLA  390  (Nov.  23,  1982) 


where  a  mining  claimant  subaits  a  copy  of  a  notice 
of  intent  to  hold  a  aining  claia  to  the  BLM  district 
office  in  Moab,  Utah,  on  Dec.  30,  1981,  he  has  not  coa- 
plied with  43  CFR  3833.2-1.   Even  though  the  instrument 
was  subaitted  to  the  district  office  within  the  statu- 
tory period  for  such  filings,  the  notice  of  intent  has 
not  been  filed  in  the  "proper  BLM  office,"  which  is  the 
BLM  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  in  43  CFR  1821.2-l(d)  and  43  CFR  3833.0-5(g). 
Where  the  required  instrument  is  not  received  and  date 
stamped  by  the  proper  BLM  office  during  the  statutory 
tiae  period,  the  mining  claim  is  properly  deemed  to  be 
abandoned. 

fii_!2S£!U_J£i  •    6"  IBL*  26"  (June  2,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
ageaent  Act  of  1976,  43  U.S.C.  ft  1744  (1976),  the  owner 
of  a  aining  claia  located  prior  to  Oct.  21,  1976,  aust 
file  a  copy  of  the  official  record  of  the  notice  of 
location  of  the  claim,  and  evidence  of  assessment  work 
or  a  notice  of  intention  to  hold  the  claim,  within  3 
years  after  Oct.  21,  1976,  in  the  proper  office  of  the 
Bureau  of  Land  Management;  and  on  or  before  Dec.  30  of 
each  calendar  year  thereafter,  there  also  must  be  filed 
with  BLM  current  proof  of  labor  or  notice  of  intention 
to  hold  the  claia.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  nor  any  grace  period  to 
accommodate  late  filings.   Where  evidence  of  assessment 
work  is  not  filed  because  of  loss  in  aail  delivery,  the 
consequences  must  be  borne  by  the  claimant. 

Robert_Ji_Verchota,  64  IBLA  23  (Hay  6,  1982) 


Where  mining  claims  are  located  in  1977,  the 
owners  were  required  ty  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1744 
(1976),  to  file  a  notice  of  intention  to  hold  the 
claims  or  evidence  of  assessment  work  performed  during 
1978,  both  in  the  county  where  the  location  notices 
were  of  record  and  in  the  proper  office  of  the  Bureau 
of  Land  Management.   Failure  to  file  the  required 
instruments  is  conclusively  deemed  to  constitute  an 
abandonment  of  the  claims. 

£ofe£It_SiI»2I£,  64  IELA  295  (June  7,  1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a  notice  of  intention  to  hold  a  mining 
claia  applies,  a  filing  must  be  made  within  each  calen- 
dar year,  i±£±,    on  or  after  Jan.  1,  and  on  or  before 
Dec.  30,  in  both  the  county  recording  office  and  the 
proper  office  of  the  Bureau  of  Land  Management. 


Pittsbura^Pacific^o^,  64  IBLA  300  (June  8,  1982) 
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Where  the.  owner  of  an  unpatented  mining  claim 
fails  to  file  a  copy  of  the  proof  of  labor  recorded  in 
the  office  where  the  location  notice  is  of  record  in 
the  proper  office  of  the  Bureau  of  Land  Management, 
prior  to  Dec.  31  of  the  year  of  recording  the  instru- 
nent  with  the  county  recorder,  the  claim  is  properly 
deemed  abandoned  and  void  pursuant  to  43  O.S.C.  4  1/h 
(1976). 

David  McGinnis,  64  IBLA  302  (June  8,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  311  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  1*3  U.S.C.  «  17I4K  (1976),  and  13  CFR  3833.2  in 
the  proper  BLM  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

3iE2iJJ_Ii_l*UlSii§ <    6U    IBLA    313     (June    10,    1982) 


Under  sec.  31"*  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  4  17<*<*  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  and  recorded  with  BLM  on  or  before  Oct.  22,  1979, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  thereafter.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 

is  not  filed  timely  because  it 
the  loss  must  be  borne  by  the 


dence  of  assessment  work 
became  lost  in  the  mail, 
claimant. 


Edna._Li_Patter.son,  6a  IBLA  316  (June  10,  1982) 


SI*LI___C_A_MS — Continued 

RECORD ATI OB — Continued 

Under  sec.  3 1 U  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  4  1744  (1976)  ,  the 
owner  of  a  mining  claim  located  prior  to  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  or  before 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  calendar 
year  thereafter.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

£i_25a_l5S_lg§»  b5  IBL*  "i  (June  22,  1982) 
i!£I»_id_Mini___Co_,  65  IBLA  172  (June  29,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  both  in  the  office  where  the 
location  is  of  record  and  in  the  proper  office  of  BLM  a 
notice  of  intent  to  hold  the  mining  claim  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  or  a  notice  of  intent 
to  hold  the  claim  is  not  filed  in  both  places,  for  what- 
ever reason,  the  claim  is  conclusively  presumed  to  be 
abandoned. 

Mi_ii  Sh__her____iola_M____e_.her_,  65  IELA  72 
(June~23,  1982) 

___________________ ,  65  IBLA  175  (June  29,  1982) 

Sie_or__A._Voetsch__Sr_,  69  IBLA  124  (Dec.  8,  1982) 


Recordation  of  an  unpatented  mining  claim  is 
effected  by  filing  a  copy  of  the  official  record  of  the 
location  notice  with  the  proper  BLM  office  and  paying  a 
service  charge  of  $5  per  claim. 

U3  U.S.C.  4  17UU  (1976)  requires  the  recordation 
of  unpatented  mining  claims,  and  where  a  patented 
mining  claim  inadvertently  was  recorded  with  BLM,  it  is 
proper  to  cancel  the  recordation. 

The  recordation  in  1981  of  an  amended  location 
notice  for  a  pre-FLPMA  mining  claim,  where  the  original 
claim  had  never  been  recorded  with  BLM,  cannot  confer 
any  earlier  right  to  the  claim  than  the  date  of  the 
amended  location. 


Under  sec.  31**  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  must  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  on  the  claim  prior  to  Dec.  31  of 
each  calendar  year.   There  is  no  provision  for  waiver 
of  this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed  timely  because  of  delay  in 
mail  delivery,  the  statutory  consequence  of  abandonment 
■ust  be  borne  by  the  claimant. 

Can_onlands_Uranium__Inc.,  65  IBLA  82  (June  23,  1982) 


Sunshine_Ni_in__Co____il_er ___________ 

399  (June  17,  19B2f 


Inc. 


64  IBLA 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  U3  U.S.C.  4  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  after  Oct.  21, 
1976,  must  file  a  notice  of  intent  to  hold  the  mining 
claim  or  evidence  of  performance  of  annual  assessment 
work  on  the  claim  prior  to  Dec.  31  of  each  year  follow- 
ing the  calendar  year  in  which  the  claim  was  located. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed,  for  whatever  reason,  the  claim  is  conclu- 
sively presumed  to  be  abandoned. 

5i_bar_____Davis,  65  IBLA  1  (June  17,  1982) 

Steve__osanke,  66  IBLA  46  (July  27,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976)  ,  and 
43  CFR  3833.2-1,  the  owner  of  a  mining  claim  located 
on  or  before  Oct.  21,  1976,  must  file  evidence  cf  per- 
formance of  annual  assessment  work  or  a  notice  of 
intention  to  hold  the  claim  on  or  before  Oct.  22,    1979, 
and  prior  to  Dec.  31  of  each  calendar  year  thereafter. 
This  requirement  is  mandatory,  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  by  the  owner  and  renders  the  claim  void. 

JU»_lina_River__inin__As__n,  65  IBLA  164  (June  29,  1982) 


where  certain  instruments  are  required  by  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744  (1976),  to  be  filed  with  the  proper 
office  of  BLM  prior  to  Dec.  31  of  any  year,  and  where 
the  BLM  office  is  not  open  on  Dec.  30,  the  filing  of 
the  instruments  on  Jan.  2,  the  next  date  the  ELK  office 
is  open,  is  deemed  timely  compliance  with  the  filing 
requirements  of  FLPMA. 


B_tt_s_Resources_Co_,  65  IBLA  178  (June  29,  1982) 


BINING  CLAIMS  —  Continued 


MINING  CLAIMS--Continued 


RECORDATION— Continued 

Hegulation  13  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLH  on  Mar.  3,  1981,  and  the  filing  fees  therefor  are 
not  paid  to  BLH  until  Apr.  20,  1981,  the  recordation 
date  of  the  notices  is  Apr.  20,  1981. 

»iiiiS5_§cott_Olsen,  65  IELA  274  (July  12,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  %  1711  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claia  on  or 
before  Dec.  30  of  the  calendar  year  following  the  year 
in  which  the  claim  was  located,  and  prior  to  Dec.  31  of 
every  year  thereafter.   This  requirement  is  mandatory, 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Fawn  ,Rupp,  65  IBLA  277  (July  12,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  13  U.S.C.  i    1711  (1976),  the  owner 
of  an  unpatented  mining  claim  must  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  performance 
of  assessment  work  on  the  claim  prior  to  Dec.  31  of 
each  calendar  year.   There  is  no  provision  for  waiver 
of  this  mandatory  requirement,  and  where  the  evidence 
of  assessment  work  is  not  filed  timely  because  it  was 
delayed  in  the  mail,  the  consequence  must  be  borne  by 
the  claimant. 

IilSI_II2!ls t r u m ,  65  IBLA  285  (July  13,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  U3  U.S.C.  %  1711  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 
the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Eureau  of  Land  Management. 
This  requirement  is  mandatory,  not  discretionary. 
Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 


RECORDATION- -Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  »  1744  (1976),  the 
owner  of  a  mining  claim  located  on  public  land  must 
file  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  prior  to  Dec.  31  of  each 
calendar  year,  both  in  the  office  where  the  location 
notice  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  timely  filed  because  of 
loss  or  delay  by  the  Postal  Service,  the  consequences 
must  be  borne  by  the  claimant. 

iit§s_T. _Hac k wor t h ,  66  IBLA  132  (Aug.  10,  1982) 

£li°lin_Ci_C^awfordx_Hi_Bax_Chenault,  68  IBLA  19 
(Oct.  19,  1982) 

John_Hes ton ,  68  IBLA  206  (Nov.  10,  1982) 

Don  low.  68  IBLA  213  (Nov.  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  »  17141  (1976),  the  owner 
of  an  unpatented  mining  claim  must  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  on  the  claim  on  or  before  Dec.  30  of 
each  calendar  year.   The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  claim  must  te  filed 
both  in  the  office  where  the  notice  of  location  of  the 
claim  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.   This  requirement  is  manda- 
tory, not  discretionary.   Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  not 
constitute  compliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Geoffrey  L.  Warren,  66  IBLA  165  (Aug.  11,  19»2) 

Ai_Li_Stutenroth,  67  IBLA  6  (Sept.  1,  19b2) 

Orville  N.  Williams,  Helen  C.  Williams.  69  IBLA  270 
(Dec.  21,  1982) 


The  mailing  of  a  proof  of  labor  to  the  Bureau  of 
Land  Management  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  BLK  office 
on  or  before  such  date. 

Ieinon_Ji_Ne 1 1 ,  66  IBLA  171  (Aug.  12,  1982) 

UlJiieeD-C  ar  r ,  67  IBLA  162  (Sept.  21,  1982) 

52iSEt_Ji_Kin^i_Li  K . _Hol len beak ,  72  IBLA  75  (Apr.  12, 
1983) 


J_G_B_Mininj_Co.r_Inc. ,  65  IBLA  335  (July  15,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  197b,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  evidence  of  performance  of  annual  assessment 
work  or  a  notice  of  intention  to  hold  the  claim  on  or 
before  Oct.  22,    1979,  and  prior  to  Dec.  31  of  each  year 
thereafter.   This  requirement  is  mandatory,  not  discre- 
tionary.  There  is  no  provision  for  waiver  of  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed  because  it  was  delayed  in  the  mail, 
the  statutory  consequence  must  be  borne  by  the  claimant. 

S°bert_Ai_SandstedtJ  Prilei_S tern  weld,  65  IBLA  367 
(July  20,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  13  U.S.C.  s  1714  (1976),  requires  the 
owner  of  an  unpatented  mining  claim  to  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  prior  to  Dec.  31  of  each  year  both  in  the  county 
where  the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   Failure  to 
file  the  required  instruments  in  both  places  within  the 
prescribed  time  period  is  conclusively  deemed  to  consti- 
tute an  a t andonment  of  the  claim. 

£arl_Eichenhofer,  66  IBLA  226  (Aug.  16,  1982) 
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RECORDATION — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  o    1744  (1976)  ,  the  owner 
of  an  unpatented  mining  claim  located  on  public  land 
»ust  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper  office 
of  the  Bureau  of  Land  Management.   There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely  because 
it  was  delayed  in  the  nail,  the  consequence  must  be 
borne  by  the  claimant. 

Ha_e_Mc_ei__^lora_McNeil,  66  IBLA  228  (Auj.  16,  19b2) 

Lawrence_Nordstrom,  67  IBIA  398  (Oct.  12,  1982) 

Ja»es_J__McFarlane,  68  IELA  24  (Oct.  21,  1982) 

S2be££_Zi_lll25ESon,  68  IBLA  120  (Oct.  26,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  must  file  a  notice  of  intention  to 
hold  the  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  on  or  before  Dec.  30  of 
each  calendar  year.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 


RECORDATION — Continued 

Regulation  43  CFR  3833.1-2(d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLM  Apr.  22,  1982,  and  the  filing  fee  therefor  is  not 
paid  to  ELM  until  Bay  13,  1982,  102  days  from  the  date 
of  location,  the  recordation  date  of  the  notices  is 
May  13,  1982. 

Eu3e.ne_J._Cur  less,  67  IELA  135  (Sept.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  »  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
and  recorded  with  BLM  on  or  before  Oct.  22,  1979,  must 
file  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  annual  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  annual  statement  is  filed.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  filed  timely 
because  it  becomes  lost  in  the  mail,  the  loss  must  be 
borne  by  the  claimant. 

Ja_es_R._Bray>_en,  67  IEL*  1J8  (Sept.  16,  1982) 


Alan  T.  Trees,  James  L.  Barnes,  66  IBLA  334  (Aug.  26, 
1982) 

Ja»Ss_A__Huf f__E_i_abeth_H_.__ou_3,  69  IBLA  31  (Nov.  26, 
1982) 

Ji»es_*i  Huff.  Elizabeth  H.  young,  69  IBLA  368  (Jan.  3, 
1983)" 

IaiS£g_____alck__Jr_,  72  IBLA  30  (Apr.  5,  1983) 

Grace_P__Crocker ,  73  IBLA  78  (May  17,  1983) 


A  relocation  of  a  mining  claim  is  adverse  to  the 
original  claim,  as  distinguished  from  an  amended  loca- 
tion which  generally  relates  back  to  the  original  loca- 
tion in  the  absence  01  intervening  rights.   A  decision 
declarinj  a  claim,  as  relocated,  abandoned  and  void  for 
failure  to  record  with  BLM  under  sec.  314  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  197b,  43  U.S.C. 
$  1744  (1976),  will  be  reversed  where  an  amended 
notice  of  location  is  timely  recorded  with  BLM  by  a 
claimant  asserting  that  he  is  the  owner  by  chain  of 
title  of  the  claim,  as  relocated,  notwithstanding  the 
fact  that  the  amended  location  notice  references  the 
original  location  notice. 

J._B__Sch_f fer,  67  IBLA  b4  (Sept.  9,  1982) 


The  effect  of  the  issuance  to  the  State  of  Alaska 
of  a  patent  without  a  mineral  reservation  is  to  trans- 
fer the  legal  title  from  the  United  States,  and  to 
remove  from  the  jurisdiction  of  this  Department  the 
consideration  of  all  disputed  questions  concerning 
rights  to  the  land,  including  questions  as  to  the 
alleged  superiority  of  a  mining  claim  to  the  State 
selection.   Where  the  lands  on  which  the  claim  is 
situated  have  been  patented  to  the  State,  BLM  properly 
refused  recordation  of  the  claim,  since  it  has  no 
jurisdiction  over  the  claim. 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  %    1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  must  file  a  notice  of  intent  to  hold  the 
mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim  was 
located.   There  is  no  provision  for  waiver  of  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  whatever  reason,  the  claim  is 
conclusively  presumed  to  be  abandoned. 

Keith_E._Ferrell,  6  7  IBLA  181  (Sept.  21,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  and  43  U.S.C.  4  1744  (1976),  requires  the 
owner  of  an  unpatented  mining  claim  to  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  prior  to  Dec.  31  of  each  year  in  the  proper  office 
of  the  Eureau  of  Land  Management.   Failure  to  file  the 
required  instrument  within  the  prescribed  time  period 
is  conclusively  deemed  to  constitute  an  abandonment  of 
the  claim. 

£°b§£i_!l£!!I!i2<  67  IELA  218  (Sept.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (197b),  the 
owner  of  an  unpatented  mining  claim  located  on  public 
land  must  file  a  notice  of  intention  to  held  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  both  the  county 
recorder's  office  and  the  proper  Eureau  of  Land  Manage- 
ment office.   Failure  to  file  the  required  instruments 
in  both  places  within  the  prescribed  time  period  is 
conclusively  deemed  to  constitute  an  abandonment  of  the 
claim. 

J°]>I!_Alidrew__atok,  67  IBLA  272  (Sept.  28,  1982) 


Harr__J__Pike,  67  IBLA  100  (Sept.  14,  1982) 
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RECORDATION — Continued 

The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
■ust  result  in  a  finding  that  the  claim  has  been  aban- 
doned.  Where,  under  sec.  314  of  the  Federal  land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  i  1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  fails 
to  file  a  copy  of  the  notice  of  location  with  the 
proper  office  of  the  Bureau  of  Land  Management  on  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly 
declared  atandoned  and  void. 

fi_F._Da vendor t,  68  IBLA  198  (Nov.  9,  1982) 


Car ___________ ,  67  IBLA  355  (Oct.  6,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1744  (1976),  and  43  CFR  3833.2  in 
the  proper  BLM  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLM  within  90  days  after  the  date  of 
location.   43  CFR  3833.1-2  (d)  states  that  a  location 
notice  shall  be  accompanied  by  a  service  fee.   There 
can  be  no  recordation  unless  the  notice  is  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Where  the  fil- 
ing fee  is  not  paid  within  90  days  after  the  date  of 
location  tor  a  claim  located  after  Oct.  21,  1976,  the 
claim  must  be  deemed  abandoned  and  void. 

Robert_Jj._Mahi_e.t_al.  ,  67  IBLA  370  (Oct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  <,    1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  an  unpatented  mining 
claim  located  on  or  before  Oct.  20,  1976,  must  file  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  for  such  claim  with  the  proper  Eureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979. 

Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLM  and  the  accompanying  check  for  the  filing  fees  is 
dishonored  by  the  bank,  the  uncollectable  check  consti- 
tutes nonpayment  of  the  filing  fees. 

SiSE-Mi-laiioE'  67  IBLA  393  (Oct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  %  1744  (1976),  the  owner 
of  a  mining  claim  located  on  public  land  must  file  a 
notice  of  intention  to  hold  the  claim  or  evidence  of 
assessment  work  prior  to  Dec.  31  of  each  calendar  year, 
both  in  the  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management.   There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  timely  filed  the  consequences  must  be  borne 
by  the  claimant. 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976),  the 
owner  of  a  mining  claim  must  file  a  notice  of  intention 
to  hold  or  evidence  of  performance  of  assessment  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year. 
There  is  nc  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail,  the  loss 
must  be  borne  by  the  claimant. 

H§ai3_£2iSI_£2j._et_ali,  68  IBLA  201  (Nov.  10,  1982) 
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J°!>___2__.lad_ ,  68  IBLA  245  (Nov.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  $    1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of 
each  calendar  year  following.   There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely,  the 
consequences  must  be  borne  by  the  claimant. 

toid____Colaw,  68  IELA  260  (Nov.  16,  1982) 

Jjass__l______u_n_3__,  69  IBLA  52  (Nov.  29,  1982) 


where  mining  claims  were  located  between  July  1960 
and  August  1966,  and  evidence  of  assessment  work  was 
not  filed  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  the  claims  are  properly  declared  atan- 
doned and  void  pursuant  to  43  U.S.C.  4  1744(c)  (1976). 

«iid r_d_Mc_ee ,  68  IBLA  292  (Nov.  19,  1982) 


JiS__L___oo__i,  68  IBLA  13  (Oct.  18,  1982) 
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MINING  CLAIMS--Continued 


RECOHDATION--Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  %  17UU  (1976),  the 
owner  of  a  mining  claim  located  after  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  assessment  work  on  the  claim  prior  to 
Dec.  Jl  of  the  calendar  year  following  the  year  in 
which  the  claim  was  located.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  because  it  became 
lost  in  the  mail,  the  consequence  must  be  borne  by  the 
claimant . 


RECORDATION — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  §  1744  (1976),  and 
43  CFR  3833.1-2(b),  the  owner  of  an  unpatented  mining 
claim,  millsite  or  tunnel  site  located  after  Cct.  21, 
1976,  on  Federal  land  shall  file  within  90  da_s  after 
the  date  of  location  of  that  claim  in  the  proper 
Bureau  of  Land  Management  office  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location  of  the 
cla  in  or  site. 

Bi_J? iilbi_you n _ ,    69    IBLA    88     (Nov.     30,    1982) 


irden_Fi_Griffith_et_ali,  68  IBLA  295  (Nov.  19,  1982) 


Where  mining  claims  were  located  in  Mar.  1967  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  DLM  office  on  or  before  Oct.  22,  1979,  the 
claims  are  properly  declared  abandoned  and  void  pur- 
suant to  43  U.S.C.  %  1744  (1976). 

Doug.las_K.__ Mart  in,  68  IBLA  322  (Nov.  19,  1982) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.   As  this  is  a  mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.   Therefore, 
where  notices  of  location  of  mining  claims  are  sub- 
Bitted  to  BLM  for  recordation  on  Oct.  9,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Dec.  10, 
1979,  the  recordation  date  of  the  notices  is  Dec.  10, 
1979. 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  it  3  U.S.C.  *  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  on  or  before  Cct.  22,  1979,  a  copy  of  the 
recorded  notice  of  location  and  a  notice  of  intention 
to  hold  the  claim  or  evidence  of  assessment  work  per- 
formed on  the  claim,  and  prior  to  Dec.  31  of  each 
calendar  year  thereafter  a  copy  of  the  evidence  of 
assessment  work  performed  for  that  year  or  a  notice 
of  intention  to  hold  the  claim.   There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  because  it 
became  lost  in  the  mail,  the  consequence  must  be  borne 
by  the  claimant. 

PbiI_Ei_£ai!S§.  °9  1BLA  u8  (Nov.  29,  1982) 

P.y.dle______avis,  69  IBLA  127  (Dec.  8,  1982) 

Lan^N  umber  ________ ,  70  IELA  1U  (Jan.  6,  1983) 

£2ieEt_E§2l!i££i°i_IIi_Sl_aIi>    70    IBLA    118     (Jan.    13, 
1983) 

22da_A_der_o___t____,  70  IBLA  122  (Jan.  13,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  s  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  a  copy  of  the  recorded  notice  of  location 
and  a  notice  of  intention  to  hold  the  claim  or  evidence 
of  performance  of  assessment  work  on  the  claim  on  or 
before  Oct.  22,  1979,  and  thereafter  prior  to  Dec.  31 
of  each  calendar  year,  must  file  with  BLM  a  copy  of  the 
evidence  of  assessment  work  performed  for  that  year  or 
a  notice  of  intention  to  hold  the  claim.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  the  evidence  of  assessment  work  is  not  timely 
filed,  for  any  reason,  the  consequence  must  be  borne  by 
the  claimant. 

§"§_______ immons,  69  IBLA  84  (Nov.  30,  1982) 

I§t.aig_2l_M20iie_Nicho_s,  69  IBLA  382  (Jan.  4,  1983) 


Under  4  3  U.S.C.  «  1744(b)  (1976)  and  43  CFR 
3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  clain  with  the  proper  office  of  ELM  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively abandoned  and  void  under  43  U.S.C.  *  1744(c) 
(1976),  and  43  CFR  3833.4(a).   Location  notices  relat- 
ing to  unpatented  mining  claims  located  before  Oct.  21, 
1976,  for  which  the  service  fees  were  not  paid  to  BLM 
by  a  negotiable  check  until  Dec.  10,  1979,  are  not 
timely  filed,  and  the  claims  are  properly  declared 
abandoned  and  void. 

^;^_iii_22ehri____on_a___Lew_s_Co__a_,  6  9  IELA  91 
(Nov.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file,  with  the  proper  office  of  the  Bureau  of  Land 
Management,  en  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter,  a  copy  of  the 
evidence  of  assessment  work  or  a  notice  of  intention  to 
hold  the  claim.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed,  for  whatever  reason,  the 
statutory  consequence  must  be  borne  by  the  claimant  as 
set  forth  in  43  U.S.C.  «  1744(c)  (197b). 


Coates__ah_sen,  69  IELA  137  (Dec. 


1982) 


Under  43  CFR  4.450-1,  a  private  contest  may  be 
brought  to  have  a  claim  invalidated  tor  any  reason  not 
shown  by  the  records  of  the  BLM.   Because  compliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1744  (1976),  can  only  be 
resolved  by  the  records  of  BLM,  no  private  contest  may 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claim  following  a  rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  D.S.C.  $  1744  (1976)  . 

52ld_De___itc_____Loan_Co___I_c______ary_Er_c___t_al_, 

69  IBLA  194  (Dec.  15,  1982) 
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RECORD ATI ON- -Continued 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976) ,  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  of  Land 
Management,  on  or  before  Cct.  22,    1979,  a  copy  of  the 
recorded  notice  of  location  and  a  notice  of  intention 
to  hold  the  mining  claim  or  evidence  of  assessment  work 
performed  on  the  claim.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  the 
copy  of  the  location  notice  or  evidence  of  assessment 
work  is  not  timely  filed,  the  claim  is  properly 
declared  abandoned. 

MlllS_IH£ernatignalr_Inci,  69  IBLA  251  (Dec.  21,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  must  file  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  on  the  claim  prior  to  Dec.  31  of  each 
calendar  year.   There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed  timely,  for  any  reason, 
the  statutory  consequence  must  be  borne  by  the  claimant. 

El£ei!_  Pi.M^scdr  l ,  69  IBLA  273  (Dec.  21,  1982) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976)  ,  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  with  the  proper  office  of  the  Bureau  of  Land  Man- 
agement, on  or  before  Oct.  22,  1979,  a  copy  of  the 
notice  of  location  and  a  notice  of  intention  to  hold 
the  claim  or  evidence  of  assessment  work  performed  on 
the  claim.   There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  any  reason,  the  consequence  must 
be  borne  by  the  claimant. 

Charles_Wi_Shannoni_Ruth_Kunkel,  69  IBLA  300  (Dec.  23, 
19H^) 


«1NINU_CLAIKS — Continued 

RECORDATION — Continued 

within  the  90  days  allowed  by  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  4  1744  (1976). 

Vance_Wi_Diahansi_Leon_Si._Hriaht ,  69  IBLA  394  (Jan.  4 , 
1983) 


Where  mining  claims  were  located  July  IB  and  20, 
1982,  and  a  copy  of  the  official  record  of  the  notices 
of  location  was  not  filed  with  the  proper  office  of  the 
Bureau  of  Land  Management  within  90  days  thereafter, 
the  claims  are  properly  declared  abandoned  and  void 
pursuant  to  43  U.S.C.  4  1744(c)   (197b). 

£avid_f\_Matuszak,  7C  IBLA  11  (Jan.  6,  1983) 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744(a)  (1976),  that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Eureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  is  mandatory, 
not  discretionary.   Filing  of  evidence  only  in  the 
state  recording  office  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

IlBa  ieilen^  Suzanne_K._Marco,  70  IELA  29  (Jan.  6, 
19837 


Under  43  CFR  3833.1-2(b),  the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  da^s  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a  copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  197b, 
43  U.S.C.  4  1744(a)   (1976),  that  evidence  of  assess- 
ment work  or  notice  of  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  is  mandatory,  not  discretion- 
ary.  Filing  of  evidence  only  in  the  county  recording 
office  does  not  constitute  compliance  either  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  or  those  in  43  CFR  3833.2-1. 

Li_Li_Anderson,  69  IBLA  304  (Dec.  23,  1982) 

B£§_MEiJh..t«  69  IBLA  309  (Dec.  23,  1982) 

aSIw.IH_BIake_Ridinj,  70  IELA  59  (Jan.  10,  1983) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a  loca- 
tion notice  for  each  mining  claim,  millsite  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee  of  $5.   As  this  is  a  mandatory  requirement, 
there  is  no  recordation  unless  the  documents  are  accom- 
panied by  the  stated  fee,  or  until  it  is  paid.   Where 
mining  claims  are  located  between  July  8  and  July  18, 
1982,  and  copies  of  the  location  notices  are  submitted 
to  the  Bureau  of  Land  Management  Oct.  14,  1982,  without 
the  required  service  fees,  there  is  no  recordation 


£earil_Rilei,  70  IBLA  33  (Jan.  7,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976),  the 
owner  of  a  mining  claim  located  after  Cct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Dec.  30  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 
This  requirement  is  mandatory,  and  failure  to  comply 
is  deemed  conclusively  to  constitute  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

William_Ci_Niederer_et_ali,  70  IELA  55  (Jan.  10,  1983) 


The  requirements  for  location  of  a  mining  claim  on 
the  public  domain  are  governed  by  relevant  statutes  of 
the  state  wherein  the  claim  is  located  to  the  extent 
they  do  not  conflict  with  Federal  mining  law.   Where 
recordation  of  a  certificate  of  location  within  90  days 
of  location  of  a  claim  is  a  required  element  of  a 
mining  claim  location  under  state  law  and  the  certifi- 
cate of  location  is  not  recorded  until  2  years  after 
segregation  cf  the  land  from  appropriation  under  the 
mining  law,  the  claim  is  properly  declared  null  and 
void  ab  initio  as  having  been  located  on  the  land  at  a 
time  when  it  is  not  open  to  location,  regardless  of  the 
fact  that  claimant  may  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 


Thomas_Stoeltiny_et_ali,  70  IELA  231  (Jan.  25,  1983) 
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NIHIN^CLAIMS — Continued 

RECORDATION--Continued 

Where  a  proof  of  labor  for  unpatented  mining 
claims  was  tendered  to  the  proper  office  of  the  Bureau 
of  Land  Management  prior  to  Oct.  22,  1979,  for  mining 
claias  located  before  Oct.  21,  1976,  the  requirement  of 
the  Federal  Land  Policy  and  Management  Act  of  1976  was 
satisfied,  even  though  the  notices  of  location  for  the 
mining  claims  had  not  yet  been  filed  for  record  with 
BLN. 

J3I_Edwin_Collier,  70  IBLA  283  (Jan.  26,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  on  public  land 
must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper 
office  of  the  Bureau  of  Land  Management.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  timely  filed, 
for  whatever  reason,  the  consequence  must  be  borne  by 
the  claimant. 

Where  it  benefits  the  affected  party  to  do  so,  a 
mining  claim  recordation  regulation  which  is  amended 
while  the  matter  is  pending  may  be  applied  in  its 
amended  form  only  where  there  are  no  intervening  right 
which  will  be  adversely  affected. 

J°§eEh_Li_BushJ._Bett2_Bush,  71  IBLA  324  (Bar.  21,    1983) 


when  a  mining  claim  owner  files  a  proof  of  labor 
for  assessment  work  performed  in  1977  or  1979  with  the 
proper  office  of  the  Bureau  of  Land  Management  in  1980, 
he  has  not  complied  with  the  recordation  requirements 
of  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1744  (1976) ,  and  the  claims 
are  properly  declared  abandoned  and  void. 

Micholas^J^MurEhi,  71  IBLA  368  (Mar.  28,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  with  the  proper  office  of  the  Bureau  of  Land  Man- 
agement, on  or  before  Oct.  22,  1979,  a  copy  of  the 
recorded  notice  of  location  and  a  notice  of  intention 
to  hold  the  claim  or  evidence  of  assessment  work  per- 
formed on  the  claim,  and  prior  to  Dec.  31  of  each 
calendar  year  thereafter  a  copy  of  the  evidence  of 
assessment  work  performed  for  that  year  or  a  notice  of 
intention  to  hold  the  claim.   There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  there 
is  no  evidence  that  assessment  work  was  performed,  the 
consequence  must  be  borne  by  the  claimant. 

MJ!ite_Rose_CorE.  ,  72  IBLA  80  (Apr.  13,  1983) 


flBIJ!S_CL  AIMS  — Continued 
RECORD ATICN — Continued 
^a£!Ji!£liJ!£_lil££«  7-*  IBLA  383  (June  15,  1983) 


Under  sec.  314  (fc)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744(b)   (1976),  and 
43  CFR  3833.1-2  (b),  the  owner  of  unpatented  mining  lode 
or  placer  mining  claims  located  after  Oct.  21,  1976, 
must  file  in  the  proper  BLM  office  within  90  days  after 
the  location  of  such  claims,  a  copy  of  the  official 
record  of  the  notice  or  certificate  of  location. 
Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owner,  and  they  are  properly  declared 
void . 

Thomas_C._Hall,  72  IELA  319  (Apr.  28,  1983) 

Her ber t_Cilch ,  73  IBLA  171  (May  24,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the  owner 
ot  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
and  in  the  proper  office  of  the  Bureau  of  Land  Manage- 
ment.  This  requirement  is  mandatory,  not  discretion- 
ary.  Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

*idison_Girard_Clark,  72  IBLA  321  (Apr.  28,  1983) 

fiean.W^Frazier,  73  IBLA  13  (May  5,  1983) 

Joe.V-^Andersen^  Ar t_Rubashx_Estate  of  Don_T.  Andersen, 
75  IELA  71~~(Aug.-10,  1983) 

John  Dillingham,  Babel  Dillingham,  75  IELA  146 
(AugT~17,  19837 

ifalte^E^  Nelsonx_Thomas_C^._ Nelson,  75  IELA  269 
"(Aug.  267~19l3)'" 

fli_5i_Monroe,  75  IBLA  325  (Aug.  30,  1983) 

Henrj_Ai_Hanx_Barbara_Hall,  75  IBLA  339  (Aug.  30, 
1983) 

£°ESI i_Si_H "She. s ,  76  IBLA  99  (Sept.  21,  1983) 

Crownite_Cor£.i_Amer ican  Pumice_Productsi_Inc. ,  76  IBLA 
236  "(Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  an  unpatented  raining  claim  located  after 
Oct.  21,  1976,  must  file  both  in  the  office  where  the 
location  is  of  record  and  in  the  proper  office  of  BLM  a 
notice  of  intent  to  hold  the  mining  claim  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.   There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  or  notice  of  intent 
to  hold  the  claim  is  not  filed  in  both  places,  for  what- 
ever reason,  the  claim  is  conclusively  presumed  to  be 
abandoned. 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976) ,  the  owner 
of  an  unpatented  mining  claim  located  after  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the  min- 
ing claim  or  evidence  of  performance  of  assessment  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year 
following  the  year  in  which  the  claim  was  located. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  is  not 
filed  timely  because  it  was  lost  in  the  mail,  the  con- 
sequences must  be  borne  by  the  claimant. 

David_L._Gelis,  72  IBLA  327  (Apr.  28,  1983) 


Il£a20E_JU_Belser,  72  IBLA  232  (Apr.  26,  1983) 
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MINING  CLAIMS — Continued 


RECORDATION — Continued 


SI  N I  NG_CL  A  IMS—Continued 
RECORDATION — Continued 


Where  a  mining  claim  was  located  in  Sept.  1964  and 
a  copy  of  the  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  the  claim  was  properly  declared  aban- 
doned and  void  pursuant  to  43  U.S.C.  4  1744(c)  (1976). 

William_Ei_Day,  72  IBLA  364  (Kay  2,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  on  public 
land  must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  year.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement, 
and  where  evidence  of  assessment  work  is  not  filed 
timely  because  it  was  lost  in  the  mail,  the  consequence 
must  be  borne  by  the  claimant. 

Gar  £_£:_;._  Mer  tie,  li    IBlk    4  (Hay  5,  1983) 

Robert _Bi_Hicks,  73  IBLA  145  (May  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1744  (1976),  the 
owner  of  a  mining  claim  located  before  Oct.  21,  1976, 
had  to  file  with  the  proper  office  of  the  Bureau  of 
Land  Management,  on  or  before  Oct.  22,  1979,  a  copy  of 
a  notice  of  intention  to  hold  the  mining  claim  or 
evidence  of  assessment  work  performed  on  the  claim. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  the  copy  of  the  notice  of 
intention  to  hold  or  evidence  of  assessment  work  was 
not  timely  filed,  the  claim  is  properly  declared 
abandoned. 

Arthur_Ri_Fieldsx_Sr. ,  73  IBLA  52  (May  12,  1982) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required  by 
43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or  to 
afford  claimants  any  relief  from  the  statutory  conse- 
quences. 

Charles_Ei_Bean,  73  IBLA  108  (May  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  on  public  land 
must  file  a  notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
clain  prior  to  Dec.  31  of  each  year  in  the  proper 
office  of  the  Bureau  of  Land  Management.   There  is  no 
provision  for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  timely  filed, 
for  whatever  reason,  the  consequence  must  be  torne  by 
the  claimant. 

A^_Ki_Florez ,  73  IBLA  142  (May  23,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must  file 
a  notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.   This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

£Si!_i:Oveladi ,  73  IBLA  190  (May  26,  1983) 

l£.*_.5iai.QIl_Co.  ,  73  IBLA  284  (June  7,  1983) 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claim  following  a  rival  claimant's  alleged  failure  to 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1744  (1976)  . 

I«£C_ Services,  73  IELA  374  (June  15,  1983) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4  1744  (1976)  is  imposed  by  the  statute 
itself.   A  matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.   In  enacting  the  statute,  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  the 
requirements  of  the  Act,  or  to  afford  claimant  any 
relief  from  the  statutory  consequences. 


Dan_Walker,  74  IBLA  153  (July  12,  1983) 


MINING  CLAIHS--Continued 


MINING  CLAIMS — Continued 


RECORDATION — Continued 

Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  4  1711  (1976),  the  owner 
of  a  mining  claia  located  before  Oct.  21,  1976,  lost 
file  a  notice  of  intention  to  hold  the  claia  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  in  which  the  claia  was 
recorded  with  BLM.   This  requirement  is  mandatory  and 
failure  to  coaply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

flarold_H._Block,  7U  IBLA  156  (July  12,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  *  1711  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  in  the  local  office  where  the  location  notice 
is  recorded  and  in  the  proper  office  of  the  Bureau  of 
Land  Management  a  notice  of  intention  to  hold  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  on  or  before  Oct.  22,  1979,  and  prior  to  Dec.  31 
of  each  year  thereafter.   This  requirement  is  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

Pay.e_In  vest  men  t.Cg^,  71  IBLA  163  (July  12,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  «  1711  (1976) ,  the  owner 
of  a  mining  claim  located  before  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  performance  of  annual  assessment  work  on  the 
claim  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

L§§_Ia u lsber £2 ,  71  IBLA  223  (July  18,  1983) 

Il°ii- 5i_ig!S LD.sx_ J r. ,  75  IBLA  80  (Aug.  10,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  4  1711  (1976) ,  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  with  the  Bureau  of  Land  Management  within  90  days 
after  location  of  the  claim  a  copy  of  the  location 
notice  and  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  calendar  year  there- 
after.  The  evidence  of  assessment  work  or  the  notice 
of  intention  to  hold  the  mining  claim  must  be  filed 
both  in  the  office  where  the  notice  of  location  of  the 
claim  is  recorded  and  in  the  proper  office  of  BLM. 
This  requirement  is  mandatory,  not  discretionary. 
Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  reguirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  or  those  in  13  CFR 
3833.2. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  of  a  claimant  to  file  an  instrument 
required  by  13  U.S.C.  %    1711  (1976)  is  imposed  by  the 
statute  itself.   A  matter  of  law,  it  is  self-operative 
and  does  not  depend  upon  any  act  or  decision  of  an 
administrative  official.   In  enacting  the  statute. 
Congress  did  not  invest  the  Secretary  with  authority  to 
waive  the  requirements  of  the  Act,  or  to  afford  claim- 
ant any  relief  from  the  statutory  consequences. 

Ei»id_Ri_Ma thews,  71  IBLA  320  (July  28,  1983) 


RECORDATION — Continued 

Bhere  mining  claims  are  located  on  public  land 
that  is  subsequently  transferred  to  the  State  of  Utah, 
the  Department  of  the  Interior  has  no  further  interest 
in  or  control  over  that  land,  and  a  mining  claimant  is 
not  required  to  comply  with  the  recordation  and  filing 
requirements  of  the  Federal  Land  Policy  and  Management 
Act  of  1976. 

Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  4  1711  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.   This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claia  by  the  owner  and  renders 
the  claim  void. 

2°£do^_J._Blake_et_al.,  75  IBLA  1  (Aug.  2,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  »  1711  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  in  the  local  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Eureau  of  Land 
Management  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claia  prior  to  Dec.  31  of  each  year  after  the 
calendar  year  in  which  the  claim  was  located.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

H.a£k.ai_!ar_Corp.i,  75  IBLA  57  (Aug.  5,  1983) 

Moonwalker,  Inc..  76  IBLA  53  (Sept.  19,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  §  1711  (1976),  the 
owner  of  a  mining  claim  located  on  public  land  must 
file  a  notice  of  intention  to  hold  the  mining  claia  or 
evidence  of  performance  of  assessment  work  on  the  claia 
prior  to  Dec.  31  of  each  year.   There  is  no  provision 
for  waiver  of  this  aandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely, 
because  it  was  lost  in  the  mail,  the  consequence  must 
be  borne  by  the  claimant. 

Delbert_A;_Reese,  75  IBLA  71  (Aug.  10,  1983) 

M£hel_G._Conover,  75  IBLA  323  (Aug.  30,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  *  1711  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  a  notice  of  intention  to  hold  or  evidence  cf  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  calendar  year  thereafter.   This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

£aul_T._R2ani_Melvin_V._Lunt,  75  IBLA  7b  (Aug.  10,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  13  U.S.C.  *  1711  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 
the  mining  claim  Bust  be  filed  both  in  the  office  where 
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the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management. 
This  requirement  is  mandatory,  not  discretionary. 

Shamrock_Hinina_Inci,  75  IBLA  110  (Aug.  11,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  197b,  43  O.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  on  or  before  Oct.  21, 
197b,  Bust  file  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  assessment  work  on  the 
claim  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of 
each  calendar  year  thereafter.   The  evidence  of  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.   This  requirement  is  manda- 
tory, not  discretionary.   Filing  of  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  197b  or  those  in 
43  CFR  3833.2-1. 

I§£ate_of_Stanley._Sty.les,  75  IBLA  272  (Aug.  26,  1983) 


Under  sec.  311  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  U3  U.S.C.  *  17H4  (197b),  the  owner 
of  a  mining  claim  located  on  Federal  lands  must  file  a 
notice  of  intention  to  hold  this  claim  or  evidence  of 
performance  of  assessment  work  on  the  claim  prior  to 
Dec.  31  of  each  calendar  year.   The  evidence  of  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  loca- 
tion notice  for  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   This  require- 
ment is  mandatory,  not  discretionary.   Filing  of  evi- 
dence of  assessment  work  only  in  the  county  recording 
office  does  not  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  or  those  in  43  CFR  3833.2-1. 

Edmundj^Jich,    75    IBLA    275     (Aug.    26,    1983) 

Edward_Hi_Beck,  7b  IBLA  80  (Sept.  21,  1983) 

Michael_Ji_Rouse,  76  IBLA  183  (Oct.  3,  1983) 

Ci_Gi_Rhinehart,  76  IBLA  228  (Oct.  17,  1983) 

J.i_N£iA_S  m  i  t  h ,  77  IBLA  239  (Nov.  29,  1983) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  file  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  assess- 
ment work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  te  filed  both  in  the  office  where  the  notice 
of  location  of  the  claim  is  recorded  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.   This 
requirement  is  mandatory,  not  discretionary.   Filing  of 
evidence  of  assessment  work  only  in  the  county  recording 
office  does  not  constitute  compliance  with  the  recorda- 
tion requirements  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976  or  those  in  43  CFR  3833.2-1. 

IiIi°tl_SIj|Sser,  76  IBLA  11  (Sept.  6,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4  1744  (1976),  the  owner 
of  a  mining  claim  located  after  Oct.  21,  1976,  must 
file  in  the  local  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  year  after  the 
calendar  year  in  which  the  claim  was  located.   Thus, 
where  claims  were  located  in  July  1981,  notice  of 
intention  to  hold  or  a  proof  of  labor  had  to  be  filed 
with  BLM  prior  to  Dec.  31,  1982.   This  requirement  is 
mandatory  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

John_Vi_Ealdina,  76  IBLA  218  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  an  unpatented  millsite  located  after  Oct.  21, 
1976,  must  file  a  copy  of  the  location  notice  with  the 
Bureau  of  Land  Management  within  90  days  after  loca- 
tion.  There  is  no  statutory  requirement  that  subse- 
quent yearly  notices  of  intention  to  hold  the  millsite 
be  filed  with  BLM.   The  regulations,  43  CFR  3833.2-1  (d), 
require  that  a  notice  of  intention  to  hold  the  millsite 
claim  be  filed  with  BLM  on  or  before  Dec.  30  of  the 
year  following  recordation  of  the  millsite  with  BLM. 

Elea nor_A . _H ill ,  76  IBLA  234  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1744  (1976),  the 
owner  of  a  mining  claim  located  on  or  before  Oct.  21, 
197b,  must  file  a  notice  of  intention  to  hold  the  claim 
or  evidence  of  performance  of  annual  assessment  work  on 
the  claim  prior  to  Dec.  31  of  each  calendar  year.   The 
evidence  of  assessment  work  or  the  notice  of  intention 
to  hold  the  mining  claim  must  be  filed  both  in  the 
office  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Management.   This  requirement  is  mandatory,  not  discre- 
tionary.  Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

Clif f_Sasselli,  76  IBLA  8  (Sept.  6,  1983) 

filiell.Di.Clontz,  76  IBLA  180  (Oct.  3,  1983) 


A  mining  claim  located  on  lands  previously 
withdrawn  from  appropriation  under  the  mining  laws  is 
properly  declared  null  and  void  ab  initio  and  the 
notice  of  location  submitted  for  recordation  is 
rejected  insofar  as  it  covers  withdrawn  lands. 
However,  BLM  should  not  reject  the  notice  as  it  per- 
tains to  lands  open  to  location,  provided  the  claim 
conforms  to  the  rules  governing  lode  claims  after  being 
amended  to  exclude  the  withdrawn  areas. 

New_Sp.irit_Minina_Corpi,  76  IBLA  252  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  5  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
■ust  file  a  notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  21,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.   The  evi- 
dence of  assessment  work  or  the  notice  of  intention  to 
hold  the  mining  claim  must  be  filed  both  in  the  office 
where  the  notice  of  location  of  the  claim  is  recorded 
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and  in  the  proper  office  of  the  Bureau  of  Land  Hanage- 
ment.   This  requirement  is  mandatory,  not  discretion- 
ary.  Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFR 
3833.2-1. 

Edmund^J^Cgwan,  76  IBLA  257  (Oct.  17,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement Act  of  1976,  43  U.S.C.  *  1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
■ust  file  with  BLM  a  notice  of  intention  to  hold  the 
claim  or  evidence  of  performance  of  assessment  work  on 
the  claim  by  Oct.  22,  1979.   The  evidence  of  assessment 
work  or  the  notice  of  intention  to  hold  the  mining 
claim  must  be  filed  both  in  the  office  where  the  notice 
of  location  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.   This  requirement  is  manda- 
tory, not  discretionary.   Filing  of  evidence  only  in 
the  county  recording  office  does  not  constitute  compli- 
ance with  the  recordation  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFR  3833.2-1. 

Menry__G;_Zacher,  77  IBLA  1  (Oct.  31,  1983) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  <,    1744  (1976),  the  owner 
of  a  mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a  notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
with  BLM  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  year  thereafter.   The  owner  of  a  mining 
claim  located  after  Oct.  21,  1976,  must  file  a  copy  of 
the  notice  of  location  with  BLM  within  90  days  after 
the  date  of  location,  and  must  file  either  a  notice  of 
intention  to  hold  the  claim  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  the  calendar  year  after  the  claim  was  located  and 
prior  to  Dec.  31  of  each  year  thereafter.   These 
requirements  are  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of  the 
claim  by  the  owner  and  renders  the  claim  void. 

l!2!»Sstake_Mininj_Coi,  77  IBLA  235  (Nov.  29,  1983) 


Where  the  evidence  submitted  by  an  appellant  pre- 
ponderates, a  decision  declaring  unpatented  mining 
claims  abandoned  and  void  for  failure  to  comply  with 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $  1744  (1976),  will  be  vacated. 

Fr a nk_Ji_Ta ranting,  77  IBLA  328  (Dec.  5,  1983) 
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Where  a  patent  has  been  issued  for  the  lands  on 

which  a  claim  is  situated  it  is  proper  for  BLB  to 

refuse  recordation  of  the  claim,  since  it  has  no  juris- 
diction over  the  claim. 

8§££i_Ji_]luds£ethx_Srir_Betti_Ai_HudS£eth,  78  IELA  235 
(Jan.  9,  1984) 


For  purposes  of  recordation  under  sec.  314  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
90  Stat.  2744,  2769,  43  U.S.C.  «  1744  (1976),  the 
filing  of  notices  of  location,  evidencing  a  date  of 
location  subsequent  to  the  time  at  which  mining  claim 
location  notices  for  the  same  land  were  declared  null 
and  void  ab  initio,  together  with  such  other  informa- 
tion required  by  the  applicable  regulations,  consti- 
tutes compliance  with  the  recording  requirements  of 
the  Act. 

5§grae_Schultz_et_ali,  81  IBLA  29  (May  17,  1984) 


Issuance  of  a  patent  without  mineral  reservation 
divests  the  Department  of  jurisdiction  and  authority  to 
inquire  into  disputed  questions  of  fact  relating  to  the 
patented  land  or  to  make  any  determination  of  rights  to 
that  land.  Where  it  has  not  retained  jurisdiction  over 
land  encompassed  by  a  mining  claim,  ELM  may  properly 
reject  a  claimant's  recordation  filing  for  that  claim. 

£2§a nder_ Mi n ina_Cgi ,  84  IBLA  60  (Nov.  JO,  1984) 


RELOCATION 

Where  a  mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decision  declaring  such  a  location 
void,  do  not  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a  party  with  an  interest  in  the  prior 
location,  reestablish  or  protect  rights  to  the  prior 
claim. 

Jack_c. _ Fra n ks  ,  49  IELA  162  (July  30,  1980) 


In  the  absence  of  a  showing  that  a  person  holds 
a  written  deed  giving  him  legal  title  to  mining  claims 
which  have  apparently  been  abandoned,  the  person  fil- 
ing notices  of  location  in  his  own  name  is  properly 
regarded  as  a  "relocation"  of  the  claims,  that  is,  the 
initiation  of  new  claims  which  are  adverse  to  the  pre- 
vious claims.   Where  a  person  has  "relocated"  mining 
claims,  these  claims  date  from  the  time  of  relocation 
and  do  not  relate  back  to  the  date  of  location  of  the 
earlier  claims. 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  *  1744  (1976),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  file  in  the  office  of  the  Bureau 
of  Land  Management  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
might  be  a  certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  Bureau  of  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion.  If  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purports  to  be. 

Alu5i£*_Pevelpj)ment_Cgrp_.  of_Utah,  77  IBLA  366  (Dec.  7, 
1983) 


*»erican_Resgurcesx_Ltd.,  52  IBLA  290  (Feb.  9,  1981) 


An  amended  location  notice  generally  relates  tack 
to  the  date  of  the  original  location  notice.   A  loca- 
tion notice  cannot  be  considered  an  amended  location, 
so  as  to  relate  back  to  a  location  which  predates  a 
withdrawal,  where  the  location  notice  describes  addi- 
tional or  new  land  not  contained  in  the  original  loca- 
tion. 

iairi_Dx_Brcgkshire_et_ali,  56  IELA  73  (July  15,  1981) 
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While  it  nay  be  appropriate  in  some  cases  to  refer 
a  matter  for  a  hearing  before  an  Administrative  Law 
Judge  to  determine  whether  a  mining  claim,  the  location 
notice  for  which  is  dated  after  withdrawal  of  the  land, 
is  based  on  an  amended  location  and  thus  survives  with- 
drawal of  the  land  for  mining  purposes,  the  allowance  of 
a  request  for  a  hearing  is  within  the  discretion  of  the 
Board,  and  this  discretion  is  likely  to  be  employed  to 
deny  the  request  for  hearing  where  the  appellant  has 
failed  to  provide  the  Board  with  any  evidence  to  support 
the  allegation  that  the  amended  location  can  be  proved. 

SSEZ-iiiliis.  56  IBLA  217  (July  22,  1981) 


In  order  to  amend  a  claim,  it  is  necessary  that 
the  party  seeking  to  so  amend  have  present  title  to  the 
claim,  since,  in  the  absence  of  such  title,  any  act 
purporting  to  "amend"  is  actually  in  derogation  of  the 
original  claim  and  must  be  treated  as  a  relocation. 

Where  a  party  alleges  that  a  location  notice, 
denominated  as  a  relocation,  is,  in  fact,  an  amendment 
of  an  earlier  location,  and  gaps  in  the  chain  of  title 
to  the  original  claims  are  apparent  on  the  record,  that 
party  must  submit  evidence  eliminating  any  such  hiatus 
in  the  chain  of  title.   In  the  absence  of  such  evidence, 
the  purported  amendment  must  be  treated  as  a  relocation. 

B.  Gail  Tibbetts  et  al.  v.  Bureau  of  Land  Management, 
62  IBLA  124  (Mar.  4,  1982) 


An  "amended  location"  of  a  mining  claim  is  a  subse- 
quent location  intended  to  further  the  rights  acquired 
by  the  earlier  locator  while  making  some  change  in  the 
location,  such  as  changing  the  name  of  the  claim  or  its 
owners  of  record  (as  where  the  original  claim  has  been 
sold)  or  excluding  excess  acreage.   In  contrast  to  a 
"relocation,"  an  "amended  location"  does  relate  back 
to  the  date  of  the  filing  of  the  original  notice  of 
location,  so  that  the  filer  does  receive  the  rights 
associated  with  the  earlier  location,  including  its 
superiority  to  subsequent  withdrawals,  to  the  extent 
that  the  amended  location  merely  furthers  rights 
acquired  by  a  prior  subsisting  location,  and  does  not 
include  any  new  land.   The  owner  of  a  claim,  deter- 
mined to  be  an  amended  location  of  a  claim  originally 
located  on  or  before  Oct.  21,  1976,  is  required  to 
comply  with  the  provisions  of  43  U.S.C.  4  1744  (a) 
(1976)  and  43  CFR  3833.2-1  (a)  insofar  as  these  provi- 
sions deal  with  claims  located  on  or  before  Oct.  21, 
1976. 

Gari_Si_Posenjak,  63  IBLA  326  (Apr.  27,  1982) 


An  amended  location  notice  of  a  mining  claim 
generally  relates  back  to  the  date  of  the  original 
location,  but  a  location  notice  cannot  be  considered  an 
amended  location  where  the  original  location  did  not 
comport  with  the  statutory  requirements. 

fSii^iiDt_2iier_5il!i2J_i§sln,  65  IBLA  164  (June  29,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  original  location.   A  location  notice 
cannot  be  considered  an  amended  location  where  the  ori- 
ginal location  did  not  comport  with  the  statutory 
requirements.   A  location  notice,  even  though  styled 
"amended,"  may  be  considered  an  original  location  where 
the  earlier  location  was  improperly  made. 


An  amended  location  notice  generally  relates  tack 
to  the  date  of  the  original  location  notice.   A  loca- 
tion notice  cannot  be  considered  an  amended  location, 
so  as  to  relate  back  to  a  location  which  predates  a 
withdrawal  to  the  extent  such  location  notice  describes 
new  land  not  contained  in  the  original  location. 

Where  there  are  factual  questions  relating  to 
whether  a  refiling  subsequent  to  a  withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a  "relocation,"  the  matter  will  be  referred 
for  a  hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

Fairfiel d_Mining__Co.x_Inc. ,  66  IBLA  115  (Aug.  10,  1982) 


A  relocation  of  a  mining  claim  is  adverse  to  the 
original  claim,  as  distinguished  from  an  amended  loca- 
tion which  generally  relates  back  to  the  original  loca- 
tion in  the  absence  of  intervening  rights.   A  decision 
declaring  a  claim,  as  relocated,  abandoned  and  void  for 
failure  to  record  with  ELM  under  sec.  314  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
i    1744  (1976),  will  be  reversed  where  an  amended 
notice  of  location  is  timely  recorded  with  BLM  by  a 
claimant  asserting  that  he  is  the  owner  by  chain  of 
title  of  the  claim,  as  relocated,  notwithstanding  the 
fact  that  the  amended  location  notice  references  the 
original  location  notice. 

Ji-Ii-Schaffer,  67  IBLA  64  (Sept.  9,  1982) 


A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
nail  and  void  ab  initio.   In  making  such  a  finding  it 
may  be  necessary  to  draw  the  distinction  between  an 
amended  location  of  a  claim  which  predated  the  with- 
drawal and  a  relocation  or  new  location  made 
subsequent  1 y . 

Ri_JJ._Wall,  68  IBLA  122  (Oct.  27,  1982) 


For  the  purpose  of  Deparmental  adjudication,  an 

amended  location  is  one  made  in  furtherance  of  an 

earlier  valid  location,  while  a  relocation  is  one  which 

is  adverse  to  the  prior  location. 

An  amended  location  notice  generally  relates  back, 
where  no  adverse  rights  have  intervened,  to  the  date  of 
the  original  location. 

£2§ les; La h usen ,  69  IBLA  137  (Dec.  9,  1982) 


where  there  are  factual  questions  arising  from 
affidavits  presented  by  appellant  relating  to  whether  e 
filing  subsequent  to  a  withdrawal  was  in  the  nature  of 
an  "amended  location,"  the  latter  will  be  referred  tor 
further  investigation  allowing  the  claimant  reasonable 
time  in  which  to  show  that  the  subsequent  filing  is  an 
amended  location,  and  that  he  is  the  successor  in  an 
unbroken  chain  of  title  dating  tack  to  the  original 
location. 

£hajrI§s_E>e3it2,  69  IBLA  145  (Dec.  9,  1982) 


§^£!iei_Pi_Barri_Sri,  65  IELA  167  (June  29,  1982) 
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An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a  prior  subsisting  location  and  does 
not  embrace  additional  or  new  land,  withdrawal  of  land 
subject  to  existing  rights  prior  to  the  filing  of  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claims. 

£!iinehart_Ber2,    71    IE-LA    131     (Mar.    9,    1983) 


An  application  under  the  Act  of  Apr.  23,  1932, 
13  U.S.C.  $  154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a  reclamation  with- 
drawal will  ordinarily  te  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  ot  the 
public  interest,  and  the  reasons  offered  in  support  o£ 
the  recommendation  are  cogent. 

fI°I§£ce_Adkisson ,  17  IELA  121  (Apr.  28,  1980) 


No  amended  location  of  a  mining  claim  is  possible 
if  the  original  location  was  void. 

Prank_Melluzzo,  71  IBLA  178  (Mar.  10,  1983) 


Withdrawal  ot  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

To  establish  that  a  location  of  a  claim  after  a 
withdrawal  is  an  amendment  of  a  location  made  before 
the  withdrawal,  a  claimant  must  show  that  the  earlier 
location  included  the  portion  of  the  claim  subject  to 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace_Pi_Crocker,  73  IBLA  78  (May  17,  1983) 


Mining  claims  located  on  land  which  has  been  with- 
drawn from  mineral  location  are  properly  declared  null 
and  void  ab  initio.   However,  where  on  appeal  the 
mining  claimant  provides  evidence  which  tends  to  show 
that  some  of  the  claims  are  amended  locations  of  claims 
which  predate  the  withdrawal,  the  case  will  be  remanded 
to  BLM  for  a  determination  of  which,  if  any,  of  the 
claims  are  amended  locations. 

£2Etld£_£reek_Mininj_Coi,  75  IBLA  309  (Aug.  30,  1983) 


It  is  proper  to  declare  mining  locations  null  and 
void  ab  initio  where  the  locations  were  not  perfected 
by  performance  of  the  condition  precedent  set  forth  in 
the  order  opening  lands  in  a  reclamation  withdrawal 
to  mineral  location  and  entry  pursuant  to  the  Act  ot 
Apr.  23,  1932,  43  U.S.C.  «  154  (1976). 

J*3ine_Mi_fiann,  54  IELA  8  (Apr.  6,  1981) 


SPECIFIC  KINERAL(S)  INVOLVED 

Clay 

In  determining  whether  a  deposit  of  clay  is  locat- 
able  as  a  valuable  mineral  deposit  under  the  mining 
laws,  there  is  a  distinction  between  a  deposit  con- 
sidered to  be  common  or  ordinary  clay,  which  is  not 
locatable,  and  a  locatable  deposit  having  exceptional 
qualities  useful  and  marketable  for  purposes  for  which 
common  clays  cannot  be  used. 

Common  clay  includes  clay  usable  for  structural 
and  other  heavy  clay  products,  for  pressed  or  face 
brick,  as  well  as  ordinary  brick,  tile,  and  pipe,  for 
pottery,  earthenware,  stoneware,  and  cement. 

A  deposit  of  bentonite  which  can  profitably  te 
removed  and  marketed  for  pelletizing  taconite  is  an 
exceptional  clay  locatable  under  the  mining  laws,  even 
though  blending  and  additives  are  necessary  to  make  the 
deposit  suitable  for  such  use. 

United  States  v.  Kaycee  Bentonite  Corp.  et  al.,  64  IELA 
183  (May  277  1982)  89  I.D.  262 


Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relatinj  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

£ic!S_&_Linda_Anderson,  76  IBLA  212  (Oct.  17,  1983) 


In  order  to  establish  that  a  notice  of  location 
of  a  mining  claim  is  an  amended  location  which  relates 
back  prior  to  a  BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  4$  869  to  869-4 
(1976),  the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.   In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a  relocation. 

Ronald_Ri_Grahami_Dorothj;_Li_Graham,  77  IELA  174 
(Nov.  17,  1983) 


A  relocator  has  no  rights  by  relation  to  the  date 
and  priority  of  the  title  which  he  has  destroyed  by  his 
relocation. 

flSBEi_Ji_!i!l3s£ethi_Sr^x_Betti_A_._Huds£eth,  78  IBLA  235 
(Jan.  9,  1984) 


Gold 

For  a  mining  claim  to  be  valid  there  must  te  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

When  the  Government  contests  a  mining  claim  en  a 
charge  of  lack  of  discovery  of  a  valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case.   Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the  quantity  of 
minerals  insufficient  to  support  a  finding  of  discovery, 
a  prima  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claimants  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery  has  teen 
made. 

Where  contestees  present  uncon trover  ted  evidence 
showing  that,  over  a  period  of  4  years,  they  and  a  part- 
ner have  extracted  26  or  27  ounces  of  gold  from  their 
claim  using  a  suction  dredge,  and  where  the  Government 
has  made  no  showing  that  suction  dredge  mining  would  te 
insufficient  to  support  a  valid  claim,  the  contest  is 
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properly  dismissed  without  prejudice  to  the  initiation 
of  another  contest  complaint. 

Unit ed__tat __________  ford__.____ar__A._Williams , 

65~IBLA  JU6  (July  16, "19827 


For  a  mining  claim  to  be  valid  there  must  be  a 
discovery  of  a  valuable  mineral  deposit  within  the 
limits  of  the  claim.   There  has  been  a  discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

United  States  v.  Oscar  E.  6  Gary  K.  Anderson,  a 3  IBLA 
170  (0ct.~15,  198U) 


SURFACE  USES 

A  verified  statement  tiled  under  sec.  5  of  the 
Surface  Resources  Act  of  1955,  JO  U.S.C.  *  bl3  (1976), 
is  properly  rejected  when  the  mining  claim  in  connec- 
tion with  which  it  is  filed  has  been  declared  abandoned 
and  void  for  failure  to  comply  with  the  recordation 
provisions  of  sec.  31U  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  «  17««  (1976). 


Paul_R._Scott_and_Betty._F. _Sc_tt,  53  IBLA  75  (Mar. 
1981) 


2, 


Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  on  a  group  of  mining  claims  on  land  with- 
drawn for  power  development  or  powersites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mining  operations. 

Unit_d_States_v.____Ja_e_  Steward,  5U  IBLA  67  (Apr.  10, 
1981)" 


Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  on  a  mining  claim  on  land  withdrawn  for 
power  development  or  powersites,  where  unrestricted 
placer  mininj  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreational 
purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mininj  operations. 

HBite__State__v___ober___.__etti_rew,  5U  IBLA  1U9 
(Apr.  17,  1981)  "  88  I.D.  U53 
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BLK's  decision  to  dismiss  a  protest  ty  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stock- 
Raising  Homestead  Act  against  the  sufficiency  of  the 
amount  of  a  bond,  put  up  by  the  claimant  of  mineral 
interests  in  these  lands  to  cover  damages  to  the  sur- 
face estate  from  the  claimant's  mining  and  exploration 
activities,  will  be  vacated  and  remanded  for  readjudica- 
tion,  where  the  record  is  devoid  of  facts  of  record  to 
support  this  decision. 

S_d_rber___aw_ide__a_c__C_.  ,  b3  IBLA  2b0  (Apr.  19,  1982) 
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of  Land  Management  determination  that 
located  in  a  wilderness  study  area  ccn- 
existing  rights  under  sec.  701(h)  of  the 
Policy  and  Management  Act  of  197b,  made  in 
ith  a  review  of  a  proposed  mine  plan  of 

an  integral  part  of  the  review  process, 
entity  the  applicable  standard  governing 
mining  activities  on  the  claims.   where 
rator  withdraws  the  mine  plan  and  indi- 
plans  no  activity  on  the  claims,  an 
initial  BLM  determination  must  be  dis- 
e,  in  absence  of  the  proposed  operations, 
tion  is  no  longer  ripe  for  review. 


P°_3_________i_______________u____es_r  ___________  , 

65  IBLA  380  (July  20,  1982) 


Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  en  a  group  of  mining  claims  on  land  with- 
drawn for  power  development  or  power  sites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mining  operations. 

£_______.___________.,  b9  IELA  290  (Dec.  21,     1982) 


Under  the  Mining  Claims  Rijhts  Restoration  Act  of 
1955,  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  group  of  mining  claims  within  land  withdrawn 
for  power  development  or  powersites  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  land  for  other  purposes. 
The  Act  gives  the  Secretary  no  discretion  to  permit 
limited  or  restricted  placer  mining  on  such  withdrawn 
land.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all. 

G£§aa_«i_J5iIi5£«  7a  IELA  ^05  (July  18,  1983) 


Acceptance  by  the  Eureau  of  Land  Management  of  mining 
claimant's  verified  statement  under  sec.  5  of  the 
Act  of  July  23,  1955,  30  U.S.C.  «  613  (1976),  confirms 
only  those  rights  to  surface  resources  that  the  claim- 
ants held  on  July  23,  1955,  as  defined  or  limited  ty 
other  existing  law. 

The  Bureau  of  Land  Management  properly  reserves 
to  the  United  States  in  a  mineral  patent  for  CSC 
revested  grant  lands  the  timber  now  on  a  mininj  claim 
subject  to  the  Act  of  June  9,  1916,  39  Stat.  218,  and 
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the  timber  now  or  hereafter  growing  on  a  mining  claim 
subject  to  the  Act  of  Apr.  8,  1948,  62  Stat.  162. 

JoseEh_A._Barnes_et_ali-,  78  IBLA  46  (Dec.  13,  1983) 

90  I.D.  550 


Under  the  Mining  Claims  Bights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  mining  claim  located  on  land  withdrawn  tor 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  timber  har- 
vesting or  other  purposes. 

The  (lining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

»EtJi!iE_£i_Sotschall,  78  IBLA  81  (Dec.  16,  1983) 


A  decision  approving  a  bond  filed  by  a  locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a  showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

I°bert_«i_Hichael_et_uxi,  79  IBLA  255  (Mar.  5,  1984) 


A  locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claim  subject  to  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

*Siboni_Juskiewicz,  79  IBLA  267  (Mar.  7,  1984) 


MINING  CLAIMS--Continued 


SURFACE  USES — Continued 


placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

U nited_ States_v._ Robe rt_Ri_ Evans,  82  IBLA  155 
(July  31,  198U) 


TITLE 

A  notice  of  location  which  is  in  proper  form  and 
timely  filed  with  the  correct  fee  must  be  accepted  and 
recorded  by  ELM  notwithstanding  the  protest  of  a  rival 
mining  claimant  that  he  has  a  superior  and  exclusive 
possessory  right  to  the  same  ground.   Such  disputes  are 
not  within  the  jurisdiction  of  this  Department,  and  can 
be  resolved  only  by  private  litigation  between  the 
parties  in  courts  of  competent  jurisdiction. 

H.._H._Allstead,  58  IBLA  46  (Sept.  21,  1981) 
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*Ii!JSAI!S_D§»ei2I!J5§fit_£p^£._of_Utah,  77  IELA  366  (Dec.  7, 
1983) 


The  Department  does  not  have  jurisdiction  to 
consider  the  relative  superiority  of  the  possessory 
rights  of  rival  mineral  claimants  to  the  same  ground. 
A  final  decision  by  a  court  of  co»petent  jurisdiction 
resolves  all  questions  regarding  such  conflicting  rights. 

Ha£»ei_A._Clif ton,  80  IBLA  96  (Apr.  3,  1984) 


Federal  law  requires  that  mining  locations  be  made 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.   Title  to  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  mining  and  extracting  minerals.   Even 
if  a  discovery  could  be  shown  to  exist,  proof  of  bad 
faith  can  invalidate  a  claim,  since  in  such  a  situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 

Sailed  States_v^_Jon_zimmersi_Claire_Kel_ly_,  81  IBLA 
41  (May  17,~1984) 


A  perfected  but  unpatented  mining  claim  is 
property  in  the  fullest  sense  of  the  word,  and  its 
ownership,  transfer,  and  use  are  governed  by  well- 
defined  code  or  codes  of  law,  and  are  recognized  ty 
states  and  the  Federal  Government. 

California  Portland  Cement  Corp..  83  IBLA  11 
(Sept.  18,  1984) 


TUNNEL  SITES 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  mining  claim  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreation  or 
other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
pemit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 


The  failure  of  a  holder  of  a  tunnel  site  claim 
which  has  been  properly  recorded  under  43  U.S.C. 
i    1744(b)  (1976)  to  file  an  annual  notice  of  intention 
to  hold  the  tunnel  site  is  a  curable  defect  and  the 
tunnel  site  may  not  be  deemed  to  have  been  abandoned 
absent  a  failure  to  comply  with  a  notice  of  deficiency. 

fiobert_P._ Wilson,  57  IBLA  40  (Aug.  10,  1981) 

Jonn_Ri_Erickson,  57  IBLA  157  (Aug.  25,  1981) 

Meidelbera_Silver_Hinin9_Co^_Inc_.,  58  IBLA  10 
(Sept.  16,  1981) 
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TUNNEL  SITES — Continued 


The  Act  of  July  25,  1866,  14  Stat.  242,  which 
granted  a  right-of -way  for  construction  of  a  tunnel  and 
a  right  to  purchase  lodes  within  2,000  feet  from  the 
tunnel  discovered  by  constructing  the  tunnel,  did  not 
segregate  the  surface  of  the  land  from  mineral  loca- 
tion.  A  Bureau  of  Land  Management  decision  declaring 
a  lode  mining  claim  located  within  2,000  feet  of  the 
tunnel  right-of-way  null  and  void  ab  initio  will  be 
reversed. 

I_____2____i_____i2____2___2_/  76  IBLA  349  (Oct.  24, 
1983) 

_2__t22_____£_.i______A______2____.___2___.___i__2_« 

79  IBLA  237  7Mar.~l,  1984)" 


The  Act  of  July  25,  1866,  14  Stat.  242,  which 
granted  a  right-of-way  for  construction  of  a  tunnel 
and  a  right  to  purchase  lodes  within  2,000  feet  from 
each  side  of  the  tunnel  discovered  by  constructing  the 
tunnel,  did  not  segregate  the  surface  of  the  land  from 
mineral  location.   A  Bureau  of  Land  Management  decision 
declaring  a  lode  mining  claim  located  within  2,000  feet 
of  the  tunnel  right-of-way  null  and  void  ab  initio  will 
be  reversed. 

Jack_E.._Carrin_ton,  81  IBLA  279  (June  12,  1984) 


_I_I___C__I__--Continued 

WITHDRAWN  LAND — Continued 

____■_______>____._______»  51  IBLA  283  (Dec.  15,  1980) 

__i___  States  v.  Dunbar  Stone  Co.,  56  IELA  61  (July  10, 
1981) 

_he___n_C___mith___ic__el_lLitch_l_.__Jr_,  58  IELA  188 
(Sept.  28,  1981) 

£l°id_E._Eenton,  62  IELA  243  (Mar.  15,  1982) 

Thomas_Gillesr_ie,  65  IBLA  10  (June  17,  1982) 

_2_______i__A__»  65  IBLA  357  (July  20,  1982) 

Joe_Karreni_Sr_.x_et_aK ,  b5  IBLA  387  (July  23,  1982) 

J_._Pa  t_K  a  uf  ma  n  ,  71  IELA  183  (Mar.  10,  1983) 

_°b_______J<____________2li______»  72  IBLA  75  (Apr.  12, 

1983) 

_a_son_Pro£eitiesx_I_nc. ,  74  IBLA  364  (July  28,  1983) 

____°____r_ani__A_nael_Ratatich,  76  IELA  192  (Oct.  6, 
1983) 

_____il__2_____»  63  IELA  295  (Oct.  25,  1984) 

_2___F.  A-iO-Si-IAC-i  L__Malone,  84  IELA  5  (Nov.  26, 
1984) 


A  validly  located  and  maintained  tunnel-site  claim 
vests  a  right  in  the  claimant  to  subsequently  locate  a 
mining  clain  based  upon  a  discovery  by  the  tunnel-site 
claimant  in  the  course  of  driving  the  tunnel.   The  date 
of  location  of  the  mining  claim  so  located  will  relate 
back  to  the  date  of  location  of  the  tunnel  site. 

The  Department,  which  is  entrusted  with  the 
administration  of  the  public  lands,  is  authorized  to 
determine,  tor  its  own  purposes,  the  validity  of 
tunnel-site  claims  in  the  same  way  it  determines  the 
validity  of  lode  or  placer  claims.   The  Department  may 
make  a  factual  determination  that  the  claimant  has  or 
has  not  located  the  tunnel-site  claim  in  the  manner 
required  by  the  statute.   Since  this  determination  is 
one  of  fact,  it  can  be  considered  in  a  mining  contest, 
if  the  issue  is  properly  presented. 

The  provisions  of  30  U.S.C.  i    11    (1982)  provide 
that  a  person  who  locates  a  tunnel-site  claim  must  mark 
the  claim  from  the  portal  of  the  tunnel.   Therefore, 
the  location  of  a  tunnel-site  claim  without  the  pre- 
requisite commencement  of  a  tunnel  will  not  be  in 
compliance  with  the  spirit  or  intent  of  the  statute, 
resulting  in  the  claim  being  void  unless  and  until 
there  is  actual  commencement  of  the  tunnel.   If  the 
tacts  disclose  that  a  tunnel-site  location  was  made 
using  a  portal  of  an  adit  not  driven  for  the  purpose 
of  establishing  the  tunnelsite  claim,  the  tunnel  site 
will  be  considered  to  be  null  and  void  unless  there 
is  a  showing  that  this  adit  had  been  extended  with  the 
intent  of  using  the  adit  as  a  part  of  a  tunnel  contem- 
plated under  the  statutory  provision. 


when  land  is  withdrawn  from  all  forms  of  entry, 
location,  and  exploration  subsequent  to  location  of 
a  mining  claim,  the  validity  of  such  claim  cannot  be 
recognized  unless  (1)  it  was  perfected  by  a  discovery 
at  the  time  of  withdrawal,  and  (2)  it  has  been  continu- 
ously supported  by  the  same  discovery  to  the  present; 
that  is,  at  the  time  of  the  hearing. 


United  States  v.  Richard  G.    Clemans  et  al. 
(JanT  17,  1980) 


45  IBLA  64 


0nited_States_v. 
(Sept.  12,  1984) 


Albert  F.  Parker  et  al. 


82  IBLA  344 
91  I.D.  271 


A  Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a  withdrawal  of  the 
land  involved  from  appropriation  under  the  mining  law, 
and  a  contest  will  not  lie  against  a  subsequently  lo- 
cated mining  claim  on  a  charge  that  a  portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

A  valid  mining  claim  for  lands  previously  with- 
drawn from  location  must  be  supported  by  discovery  as 
of  the  date  of  withdrawal  and  a  showing  that  market- 
ability has  continued  since  discovery  and  the  minerals 
can  presently  be  profitably  extracted. 

__!_____  ta  tes_  v^_C  la  re_  Williams  on_and_La  tin  e_  Pumice 
Co..,  45  IBLA  2b4  (Feb.  4,  1980)""  87  I.L.  34 


WITHDRAWN  LAND 

A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

_2_E_______2_i_>  ab  IBLA  14  (Jan.  8,  1980) 

Ja£aa£ii2e_F;i_!!e.lson,  47  IBLA  12  (Apr.  10,  1980) 

__£__£-_______,  49  IBLA  lb2  (July  30,  1980) 


An  application  under  the  Act  of  Apr.  23,  193_, 
43  U.S.C.  4  154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a  reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  of  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recorcmendat ion  are  cogent. 

Fl2_£_______A__°_.  Iil    IE!*  i21  l*Pt.  28,  1980) 
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HINING  CLAIMS--Continued 


WITHDRAWN  LAND — Continued 

Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Comssion  (now  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  *  818  (1976). 

H.aE2id_«i_Voris,  U8  IBLA  206  (June  16,  1980) 


When  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subject  to  valid  existing  rights,  as  was 
the  Death  Valley  National  Monument  on  Sept.  28,  1976, 
the  validity  of  a  mininj  claim  located  prior  to  the 
withdrawal  must  be  established  as  of  the  date  of  the 
withdrawal  as  well  as  of  the  date  of  the  hearing. 


u2it5d  States  v.  Ubehebe  Lead  Mines  Co. 
"(July  15,  1980) 


49  IBLA  1 


A  mining  claim  located  on  land  temporarily  seg- 
regated from  appropriation  under  the  mining  laws 
pursuant  to  43  U.S.C.  »  1714(b)   (1976)  is  null  and 
void  ab  initio. 

Under  43  U.S.C.  «  1714(b)   (1976)  a  publication  in 
the  Federal  Register  of  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 


Step_he.n_W._Fox,  50  IBLA  186  (Sept.  30,  1980) 


87  I.D.  462 


WITHDRAWN  LANC--Continued 

The  President  had  nonstatutory  authority  to  with- 
draw public  land  in  addition  to  authority  conferred 
upon  him  by  the  Pickett  Act,  43  U.S.C.  4*  141,  142 
(1970).   Such  nonstatutory  authority  was  not  limited 
by  the  terms  of  43  U.S.C.  *  142  (1970)  which  provided 
that  withdrawn  lands  shall  remain  open  to  location  for 
metalliferous  minerals. 

Where  BIB  filed  an  application  for  a  protective 
withdrawal  pursuant  to  Exec.  Order  No.  10355  which 
would  reserve  the  subject  land  from  all  forms  of  appro- 
priation including  location  and  entry  under  the  mining 
laws  and  the  application  was  duly  noted  on  the  official 
status  plats,  the  lands  were  segregated  from  the  date 
of  notation  to  the  extent  that  the  withdrawal,  if 
effected,  would  prevent  such  forms  of  appropriation. 
A  protective  withdrawal  is  not  a  temporary  withdrawal 
under  the  Pickett  Act,  43  U.S.C.  «  141  (1970),  and  is 
not  limited  by  the  terms  of  43  U.S.C.  $  142  (1970)  which 
provides  that  temporarily  withdrawn  lands  shall  remain 
open  to  location  for  metalliferous  minerals. 

A  mining  claim  located  on  land  which  was  segre- 
gated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

52l4]!S§st_£JEl9r3!i2S§A_Il!£A«  52  IBLA  87  (Jan.  12, 
1981)  "  88  I.D.  31 


Mining  claims  located  on  lands  withdrawn  from 
mineral  entry  are  null  and  void  ab  initio. 

iaeEican.Resources^^Ltd. ,  52  IBLA  290  (Feb.  9,  1981) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  by  a 
first  form  reclamation  withdrawal  is  null  and  void 
ab  initio. 


A  mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 


Susa _____ Kite he 1 1 ,  53  IBLA  42  (Feb.  26,  1981) 
IIa§E_Gi_Thomas_et_al. ,  66  IBLA  92  (July  30,  1982) 


G_2E<12_____e_n__2ie_____l_ ,  50  IBLA  280  (Oct.  6,  1980) 

52urice_Duvalx_Marianne_puval,  68  IBLA  1  (Oct.  12, 
1982) 


Mining  claims  located  on  land  at  a  time  the  land  is 
withdrawn  from  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  ab  initio. 

3£rvin_Kacki_Betty__Ki_Back,  51  IBLA  30  (Oct.  30,  1980) 


Portions  of  mining  claims  located  on  lands  on 
which  the  minerals  have  been  withdrawn  from  mineral 
entry  are  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  does  not  support  a 
finding  that  all  the  claims  in  issue  are  partially 
situated  on  such  land,  the  case  will  be  remanded  for 
read judicat icn. 

flail_a£2_ Jewel l_Riaht mire,  53  IBLA  125  (Mar.  5,  1981) 


Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a  valid  discovery  at 
the  time  of  the  withdrawal.   In  addition,  even  though 
there  may  have  been  a  proper  discovery  at  the  time  of 
a  withdrawal  or  at  some  other  time  in  the  past,  a  min- 
ing claim  cannot  be  considered  valid  unless  the  claim 
is  at  present  supported  by  a  sufficient  discovery. 
The  loss  of  the  discovery,  either  through  exhaustion 
of  the  minerals,  changes  in  economic  conditions,  or 
other  circumstances,  results  in  the  loss  of  the 
location . 


United  States  v_____S___oo__et_al . 
(Dec.  18,  1980*7 


51  IBLA  301 

87  I.D.  628 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing 
of  a  state's  application  to  select  lands  segregates 
the  lands  from  all  subsequent  appropriation,  including 
location  under  the  mining  laws;  however,  the  applica- 
tion to  select  has  no  segregative  effect  when  at  the 
time  the  application  is  filed,  the  land  is  withdrawn 
from  all  forms  of  appropriation  under  the  public  land 
laws,  including  selections  by  a  state. 

A  millsite  located  on  land  withdrawn  from  all 
forms  of  appropriation  under  the  public  land  laws, 
including  location  and  entry  under  the  mining  laws, 
except  locations  for  metalliferous  minerals,  is  null 
and  void  ab  initio  because  it  is  not  a  location  for 
metalliferous  minerals  under  the  mining  law. 

John  C.  and  Martha  W.  Thomas  d.b.a.  Tungsten  Mining 
Co..  53~IBLA~182  (Mar.  17,  1981) 
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WITHDRAWN  LAND--Continued 


WITHDRAWN  LAND — Continued 


A  mining  claim  located  on  land  at  a  time  when  the 
land  is  segregated  from  mininj  location  by  a  proposed 
withdrawal  confers  no  rights  on  the  locator  and  is 
properly  declared  null  and  void  ab  initio. 

AiIen_ii_Brannoni_Sr. ,  53  IBLA  251  (Mar.  19,  1981) 


Where  the  land  on  which  the  mining  claim  is 
located  is  subsequently  withdrawn,  the  validity  of 
the  claim  must  be  determined  both  as  of  the  date  of 
the  withdrawal  and  the  date  of  the  hearing.   If  there 
was  no  discovery  as  of  the  date  of  the  withdrawal,  the 
land  would  not  be  excepted  from  the  effect  of  the  with- 
drawal and  the  claim  could  not  thereafter  become  valid 
even  though  the  requirement  of  discovery  was  satisfied 
at  a  later  date. 

United  States  v.  Leo  D.  Jackson  et  al.,  53  IBLA  289 
(Mar.  24,  1981) 


It  is  proper  to  declare  mining  locations  null  and 
void  ab  initio  where  the  locations  were  not  perfected 
by  performance  of  the  condition  precedent  set  forth  in 
the  order  opening  lands  in  a  reclamation  withdrawal 
to  mineral  location  and  entry  pursuant  to  the  Act  of 
Apr.  23,  1932,  43  U.S.C.  *  154  (1976). 

MiICS_H^_2ii!S'  51*  IBLA  B  (*Pr-  6>  1^81) 


A  mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.   Lands  included  in  a  withdrawal 
remain  withdrawn  until  there  is  a  formal  revocation 
or  modification  of  the  order  of  withdrawal.   It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a  future  revocation  of  the  withdrawal  is  being 
considered. 

William_Ci  Reimanx_Richar d  H^Edmondson,  54  IBLA  103 
(Apr.~15,  198l)~~ 

£on§Id_Wi_Ram«,  67  IBLA  32  (Sept.  7,  1982) 


Where  an  executive  order  issued  subsequent  to 
the  Pickett  Act  of  June  25,  1910,  as  amended,  43  O.S.C. 
$4  141,  1U2  (1970),  does  not  specifically  close  all 
lands  withdrawn  under  any  aathority  other  than  the 
Act,  the  said  lands  are  open  to  exploration,  discovery, 
occupation,  and  purchase  under  the  mining  laws  of  the 
Onited  States  so  far  as  the  same  apply  to  metalliferous 
minerals. 


A  mining  claim  located  prior  to  Auj.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  $  621  (1976) 
did  not  give  life  to  void  claims  which  bad  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

J2hn_£i_Iaiiell,  55  IBLA  42  (May  28,  1981) 

iil!£9ii!_Ig50UI£gsi_Inc:!.,  66  IBLA  310  (Aug.  2*4,  1982) 


Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  net  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  teen 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Eower  Act,  16  U.S.C.  «  818  (1976). 

An  amended  location  notice  generally  relates  hack 
to  the  date  of  the  original  location  notice.   A  loca- 
tion notice  cannot  be  considered  an  amended  location, 
so  as  to  relate  back  to  a  location  which  predates  a 
withdrawal,  where  the  location  notice  describes  addi- 
tional or  new  land  not  contained  in  the  original  loca- 
tion. 

LailI_2i_lECO]Sshire_et_ali,  56  IBLA  73  (July  15,  1981) 
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Gari_Willis,  56  IBLA  217  (July  22,  1981) 


Me§teE!l_J*!iSlgatx_InSi.  55  IBLA  20  (May  26,  1981) 


Sec.  9  of  the  Wild  and  Scenic  Rivers  Act  withdraws 
from  appropriation  under  the  mining  laws  the  minerals 
in  Federal  lands  which  constitute  the  bed  or  bank,  or 
are  situated  within  one-quarter  mile  of  the  bank,  of 
any  river  listed  as  a  potential  addition  to  the  Wild 
and  Scenic  Rivers  System  or  actually  designated  as  a 
wild  river  under  the  system.   Land  constituting  the 
bed  and  banks  and  within  one-quarter  «ile  of  the  banks 
of  the  North  Fork  of  the  American  River  from  Cedars  to 
the  Auburn  Reservoir  has  been  withdrawn  from  mineral 
location  and  entry  since  Jan.  3,  1975. 

A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  for  an 
Indian  reservation  is  null  and  void  ab  initio. 

Steve_Foster^_Elmer_Brewster,  56  IBLA  282  (July  28, 
198l7 


When  land  is  withdrawn  from  location  under  the 
lining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 


Onited  States 
19817 


v1_D._J1_£o  lashek ,  57  IBLA  104  (Aug.  25, 


£laieH£S_Ii_Iit.ldSI.iId ,  55  IBLA  31  (May  28,  1981) 
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WITHDRAWN  LAND — Continued 

(lining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  are  null  and  void  ab  initio.   How- 
ever, where  there  are  factual  questions  relating  to 
whether  action  taken  subsequent  to  a  withdrawal  is  in 
the  nature  of  an  amendment  to  a  previous  location  or 
whether  it  constitutes  a  relocation,  the  mineral  clain- 
ant  will  be  granted  the  opportunity  to  show  that  the 
subsequent  action  was  a  permissible  amendment. 

____.___lk__Gen_____Bro__,  57  IBLA  117  (Auj.  25,  1981) 


Mining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a  matter  of  law,  and  no  property  rights  are  created 
thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a  decision  holding 
that  such  claims  are  invalid. 

tiliiiE-Barlgw,  58  IBLA  385  (Oct.  21,  1981) 

J2k£_*i_S22Sx_lSti<inS_i:Adlse,  7j  IBLA  lb  (Bay  5,  1983) 

B_____Co___and,  75  IBLA  87  (Aug.  11,  1983) 


Failure  to  substantially  comply  with  the  require- 
ments to  annually  perform  assessment  work  on  a  claim 
which  is  located  on  withdrawn  land  results  in  a  for- 
feiture of  that  claim  to  the  United  States. 

MnitSd  States_v._Hichard_Pi_Has.kins,  59  IBLA  1 

(Oct.  2l7  1981)  88  I.D.  925 


A  mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void. 

5i£k£_d__horEe__Ann__rhor_e,  59  IBLA  176  (Oct.  26, 
1981) 

_eor_e_____en_irao____t__l_,  63  IBLA  214  (Apr.  12,  1982) 


Where  a  mining  claim  is  situated  on  land  subse- 
quently withdrawn  from  operation  of  the  mining  laws, 
the  validity  of  the  claims  must  be  tested  by  the  value 
of  the  mineral  deposit  as  of  the  date  of  withdrawal,  as 
well  as  the  date  of  the  hearing.   If  the  claim  was  not 
supported  at  the  date  of  the  withdrawal  by  a  qualify- 
ing discovery  of  a  valuable  mineral  deposit,  the  land 
within  its  boundaries  would  not  be  excepted  from  the 
effect  of  the  withdrawal,  and  the  claim  could  not  there- 
after become  valid  even  though  the  value  of  the  deposit 
subsequently  increased  due  to  a  change  in  the  market. 

Onited  States  v.  Leon  Noyce  and  Thoaas  Rokita,  59  IBLA 
268  (Oct.  29,  1981) 


Under  43  CFR  2091. 6-<4  and  2627.4(b),  the  filing  of 
a  state's  application  to  select  lands,  where  the  filing 
is  regular  on  its  face,  segregates  the  lands  from  all 
subsequent  appropriation,  including  location  and  entry 
under  the  mining  laws  and  a  nillsite  located  while  the 
land  is  so  segregated  is  null  and  void  ab  initio. 


John  C.  and  Martha  W. 
(On  Reconsideration) , 


Thomas,  d.b.a.  Tungsten  Mining  Co. 
"59  IBLA  364~(Nov.  9,  1981) 


5JNJ  N__C_AJ  _  S-  "  Con  t  i  n  ued 

WITHDRAWN  LAND — Continued 

Mining  claims  partially  located  on  land  withdrawn 
from  such  entry  are  null  and  void  ab  initio  to  the 
extent  of  the  encroachment,  and  will  not  te  validated 
by  the  modification  or  revocation  of  the  order  of  with- 
drawal to  open  the  land  thereafter  to  mineral  entry. 

5eI2l_Si_Heal_,  60  IBLA  115  (Nov.  20,  19al) 


Mining  claims  located  on  land  which  was  segregated 
and  closed  to  mineral  entry  are  properly  declared  null 
and  void. 

Robert  B.__udio_  Verne_An_rews,  61  IELA  220  (Jan.  28, 
1982)  " 


Lands  covered  by  a  preliminary  permit  of  a  pro- 
spective licensee  for  a  power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Commission  and  is  in 
its  initial  term,  are  not  open  to  mineral  location.   A 
mining  claim  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Power  Act, 
16  U.S.C.  «  818  (1976). 

Jifies____Cos_rove,  61  IBLA  376  (Feb.  17,  1982) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.   BLM  properly  declares  mining 
claims  null  and  void  to  the  extent  that  they  were 
located  in  the  Sawtooth  National  Recreation  Area  after 
Aug.  22,  1972,  the  date  on  which  the  recreation  area 
was  established  and  the  lands  withdrawn  from  mining 
location. 

_______________ ,  62  IBLA  35  (Feb.  24,  1982) 


When  land  is  withdrawn  from  location  under  the 
mining  law  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 

Where  the  Government  has  established  a  prima  facie 
case  of  invalidity  of  a  mining  clai»  because  of  a  lack 
of  discovery  and  the  claimant  testifies  that  he  has  not 
produced  from  his  claim  but  was  only  investigating  the 
market,  and  offers  no  evidence  of  marketability  beyond 
speculation  of  future  profitability,  the  claimant  has 
failed  to  carry  his  burden  of  showing  that  a  discovery 
is  present  within  the  limits  of  his  claim. 

United  States  v.  Grovenor  B__Honta._ert  et  al_,  6  3  IBLA 
35  (Mar.  307  1982) 


A  mining  claim  which  is  located  after  the  land  has 
been  withdrawn  from  mineral  entry  is  properly  declared 
null  and  void. 

j£_e__W.__o__h,  65  IELA  59  (June  23,  1982) 


Where  mining  claims  were  originally  located  on 
land  which  was  withdrawn  from  mineral  location,  the 
claims  will  te  declared  null  and  void  at  initio. 

An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice.   A  loca- 
tion notice  cannot  be  considered  an  amended  location. 
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WITHDRAWN  LAND — Continued 


so  as  to  relate  back  to  a  location  which  predates  a 
withdrawal  to  the  extent  such  location  notice  describes 
new  land  not  contained  in  the  original  location. 

Where  there  are  factual  questions  relating  to 
whether  a  refiling  subsequent  to  a  withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a  "relocation,"  the  matter  will  be  referred 
for  a  hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

£iiE£i§id_Mininj_Coii_IncJL,  66  IBLA  115  (Aug.  10,  1982) 


Mining  claims  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry  are  properly 
declared  null  and  void. 

J___B__inin__Co___Inc_,  66  IBLA  279  (Aug.  Id,  1982) 

J_£_B_____n__Co___Inc_f  69  IBLA  7  3  (Nov.  30,  1982) 


A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.   In  making  such  a  finding  it 
may  be  necessary  to  draw  the  distinction  between  an 
amended  location  of  a  claim  which  predated  the  with- 
drawal and  a  relocation  or  new  location  made 
subsequently . 

Bi_Ji_Wall,  68  IBLA  122  (Oct.  27,  1982) 


Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  on  land  which,  on  the 
date  of  location,  was  included  in  an  application  for 
withdrawal  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws  and  the  mineral  leasing 
laws. 

i°uise_Woodall,  69  IBLA  108  (Nov.  30,  1982) 


Where  mining  claims  were  originally  located  on 
land  which  was  withdrawn  from  mineral  location,  the 
claims  are  null  and  void  ab  initio. 


A  decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  U.S.C.  «  154  (1976),  for  restora- 
tion of  lands  within  a  reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

J°e_Ashburn,  66  IBLA  328  (Aug.  25,  1982) 


To  the  extent  that  a  mining  claim  is  situated  on 
land  which  was  withdrawn  from  entry  under  the  mining 
laws,  the  claimant  must  not  only  show  that  the  dis- 
covery of  a  valuable  mineral  deposit  presently  exists 
but  also  that  the  claim  was  valid  as  of  the  date  of  the 
withdrawal.   If  the  claim  was  not  valid  at  the  time  of 
the  withdrawal,  it  was  not  excepted  from  the  effect  of 
the  withdrawal.   The  claim  could  not  become  valid  there- 
after by  any  additional  exploratory  work  or  through  an 
increase  of  mineral  value  due  to  a  change  in  the  market. 

United  States  v.  Michael  D.  Beckley,  Virginia  R.  Beckley, 
66  IBLA  357  (Aug.~277  1982)" 


Where  there  are  factual  questions  arising  from 
affidavits  presented  by  appellant  relating  to  whether  a 
filing  subsequent  to  a  withdrawal  was  in  the  nature  of 
an  "amended  location,"  the  matter  will  be  referred  for 
further  investigation  allowing  the  claimant  reasonable 
time  in  which  to  show  that  the  subseguent  tiling  is  an 
amended  location,  and  that  he  is  the  successor  in  an 
unbroken  chain  of  title  dating  back  to  the  original 
location. 

Cha.iIes_Dea.it  z,  69  IELA  145  (Dec.  9,  1962) 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a  powersite  is  null  and  void  at 
initio. 

flA£*.2__Bar_Ccr__,  69  IBLA  148  (Dec.  13,  1982) 


A  mining  claim  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry,  by  notation  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  location  of 
mining  claims  tor  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  to  all  mineral 
location  until  enactment  of  the  Mining  Claim  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  $  621  (1976) 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

2§2£d«_Li_fi3w_ins__Wa_lace_G__Heath,  66  IBLA  390 
(Aug.  31,  1982) 


iester____Ho_t,  69  IBLA  180  (Dec.  15,  1982) 
fhili__A__Cra_er,  74  IBLA  1  (June  21,  1983) 


Mining  claims  located  for  a  nonmetallif erous 
mineral  on  land  which  is  withdrawn  from  mineral  loca- 
tion for  nonmetallif erous  minerals  are  properly 
declared  null  and  void  ab  initio.   Such  claims  are 
not  preserved  by  a  recitation  in  the  location  notices 
that  the  claims  were  located  for  "bentonite  and  other 
minerals"  where  the  claimant  himself  admits  that  there 
has  been  no  evaluation  of  the  claims  "for  other 
minerals  besides  bentonite,"  which  is  nonroetal li terous. 

___H._Grooms,  70  IBLA  228  (Jan.  24,  1983) 


The  requirements  for  location  of  a  mining  claim  on 
the  public  domain  are  governed  by  relevant  statutes  of 
the  state  wherein  the  claim  is  located  to  the  extent 
they  do  not  conflict  with  Federal  mining  law.   Where 
recordation  of  a  certificate  of  location  within  90  days 
of  location  of  a  claim  is  a  required  element  of  a 
mining  claim  location  under  state  law  and  the  certifi- 
cate of  location  is  not  recorded  until  2  years  after 
segregation  cf  the  land  from  appropriation  under  the 


625 


MINING  CLAIHS--Continued 


MINING  CLAIBS — Continued 


WITHDRAWN  LAND — Continued 


WITHDRAWN  LAND — Continued 


mining  law,  the  claim  is  properly  declared  null  and 
void  ab  initio  as  having  been  located  on  the  land  at  a 
time  when  it  is  not  open  to  location,  regardless  of  the 
tact  that  claimant  may  have  conducted  preliminary  acti- 
vities on  the  land  prior  to  segregation. 

Thomas_Stoeltinj_et_ali#  70  IBLA  231  (Jan.  25,  1983) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17(d)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 

AIIan_Kaiser,  72  IBLA  387  (day  5,  1983) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice,  that  is, 
to  the  extent  that  an  amended  location  merely  furthers 
rights  acquired  by  a  prior  subsisting  location  and  does 
not  embrace  additional  or  new  land,  withdrawal  of  land 
subject  to  existing  rights  prior  to  the  filing  of  the 
amended  location  and  subsequent  to  the  original  loca- 
tion will  not  invalidate  the  claims. 

■Stifle.!!  a.£;t_  Sera,  71  IBLA  1J1  (Mar.  9,  1983) 


A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio. 

0.._G  len  n_01  i  ver ,  73  IBLA  56  (May  12,  1983) 


A  mining  claim  located  for  a  nonmetallif erous 
mineral  when  the  land  was  withdrawn  from  mineral  entry 
for  nonmetalli f erous  minerals  is  properly  declared  null 
and  void  at  initio. 


Mining  claims  located  on  land  previously  withdrawn 
trom  entry  under  the  mining  laws  are  properly  declared 
null  and  void  ab  initio. 


Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relating  back  to  the  original  locaticn;  a 
relocation,  however,  will  not  relate  tack. 


Where  lands  which  have  been  withdrawn  from  entry 
and  location  under  the  general  mining  laws  by  a  public 
land  order,  in  determining  the  rights  of  a  mining 
claimant  who  located  claims  subsequent  to  that  with- 
drawal, it  is  immaterial  that  the  land  in  question  is 
covered  by  a  prior  withdrawal  for  a  different  purpose. 

Joseph  E.  Vogler,  Doris  L.  Vogler,  Dwerl  Vogler. 
72  IBLA  U8  "(Apr.  12,  1983f 


To  establish  that  a  location  of  a  claim  after  a 
withdrawal  is  an  amendment  o£  a  location  made  before 
the  withdrawal,  a  claimant  Bust  show  that  the  earlier 
location  included  the  portion  of  the  claim  subject  to 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

<iEa£e_ P^_ Cr oc k er ,  73  IBLA  78  (May  17,  1983) 


Where  the  land  on  which  a  mining  claim  is  located 
is  subsequently  withdrawn  from  entry  under  the  mining 
laws,  the  validity  of  the  claim  must  be  determined  as 
of  the  date  of  the  withdrawal  through  the  date  of  the 
hearing.   If  there  was  no  discovery  as  of  the  date  of 
the  withdrawal,  the  land  would  not  be  excepted  from  the 
effect  of  the  withdrawal  and  the  clain  could  not  become 
valid  thereafter  even  by  the  satisfaction  of  the  dis- 
covery requirement  at  a  later  date. 

A  reguest  by  a  mining  claimant  to  drill  on  mining 
claims  after  the  land  has  been  withdrawn  from  mining  is 
properly  denied  where  the  work  would  be  an  effort  to 
make  a  discovery  of  a  valuable  mineral  deposit  within 
the  claim  rather  than  simply  a  confirmation  or  cor- 
roboration of  a  discovery  prior  to  the  withdrawal. 


Jones,  Robert  E.  Jones,  72  IBLA 


M5i£Sd_States_vi_Ti_J. 
52  (Apr.  12,  1983) 


Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a  valid  discovery  at 
the  time  of  the  withdrawal.   In  addition,  even  though 
there  may  have  been  a  proper  discovery  at  the  time  of 
the  withdrawal  or  at  some  other  time  in  the  past,  a 
mining  claim  cannot  be  considered  valid  unless  the 
claim  is  at  present  supported  by  a  sufficient  dis- 
covery . 

United  States  v.  William  Lavon  Chappell  et  al.. 
72  IBLA  88  (Apr.  13,  1983) 


Land  segregated  pursuant  to  a  Recreation  Futlic 
Purpose  Act  classification  was  not  availatle  for  the 
location  of  raining  claims,  and  claims  thereafter 
located  are  null  and  void  ab  initio. 

2iStia_Ann_Sandvik_1_Judi_Nef  f ,  73  IBLA  82  (May  18, 
1981) 


In  order  to  become  entitled  to  a  mining  claim,  a 
claimant  must  establish  the  presence  of  a  valuable 
mineral  deposit.   30  U.S.C.  s  22     (197b).   A  valuable 
mineral  deposit  exists  where  the  mineral  found  is  of 
such  quality  and  quantity  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine.   Castle  v. 
Wonble,  19  L.D.  U55  (189a).   This  is  the  "prudent 
man  test,"  approved  by  the  U.S.  Supreme  Court  in 
£kEi§man  v-  flillSI'  197  u-s-  313  (1905).   It  has  teen 
refined  to  require  a  showing  of  marketability,  i.e., 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a  profit.   United_States  v.  Coleman, 
390  U.S.  599  (1968).   Where  a  claim  is  located  on~land 
subsequently  withdrawn  from  appropriation  under  the 
mining  laws,  the  claim  must  be  supported  by  a  discovery 
at  the  time  cf  withdrawal,  as  well  as  the  date  of  the 
hearing  into  its  validity.   Cameron  v.  United  Stages, 
252  U.S.  U50  (1920)  . 

Unitgd_States_vi_Eva_Mi_Pool_et_ali,  74  IELA  37 
ljune  27,  1983) 
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Under  43  CKR  2091.6-4  and  2627. 4(b),  the  filing  or 
an  application  by  the  State  of  Alaska  to  select  lands 
sejrejates  those  lands  from  all  subsequent  appropria- 
tions, including  locations  under  the  mining  law.   A 
mining  claim  located  on  land  which  has  been  segregated 
and  ^closed  to  mineral  entry  is  properly  declared  null 
and  void  ab  initio. 

lE£d_Thom£son,  71,  mm    231  (July  19,  1983) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

ShiHY_Rocls_«ining_Cor£i,  75  IBLA  13b  (Aug.  15,  1983) 


In  accordance  with  sec.  24  of  the  Federal  Power 
Act  of  1920,  as  amended,  30  U.S.C.  4  818  (1976),  and 
sec.  2(a)  of  the  (lining  Claims  Rights  Restoration  Act 
of  1955,  30  U.S.C.  %  621  (197b),  the  Bureau  of  Land 
Management  properly  declares  the  portion  of  a  placer 
mining  claim  located  within  the  boundaries  of  a  pre- 
existing power  project  to  be  null  and  void  ab  initio. 

The  Bureau  of  Land  Management  properly  declares 
null  and  void  ab  initio  the  portion  of  a  placer  mining 
claim  located  on  land  previously  withdrawn  and  segre- 
gated from  appropriation  under  the  mining  laws  pursuant 
to  the  Act  of  Sept.  19,  1964  (78  Stat.  986;  43  U.S.C. 

§s  luii-iuia  (1976) )  . 

Wi_Gi_Sinj.leton,  75  IBLA  168  (Aug.  19,  1983) 


Mining  claims  located  on  land  which  has  been  with- 
drawn from  mineral  location  are  properly  declared  null 
and  void  ab  initio.   However,  where  on  appeal  the 
mining  claimant  provides  evidence  which  tends  to  show 
that  some  of  the  claims  are  amended  locations  of  claims 
which  predate  the  withdrawal,  the  case  will  be  remanded 
to  BLM  for  a  determination  of  which,  if  any,  of  the 
claims  are  amended  locations. 

P2E£ajS_Creek_Kininj._Co. ,  75  IBLA  309  (Aug.  30,  1983) 


A  mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  is  properly  declared  null  and  void. 

Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 

2±£k_S_Linda_Anderson,  76  IBLA  212  (Oct.  17,  1983) 


A  mining  claim  located  on  lands  previously 
withdrawn  from  appropriation  under  the  mining  laws  is 
properly  declared  null  and  void  ab  initio  and  the 
notice  of  location  submitted  for  recordation  is 
rejected  insofar  as  it  covers  withdrawn  lands. 
However,  BLM  should  not  reject  the  notice  as  it  per- 
tains to  lands  open  to  location,  provided  the  claim 
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conforms  to  the  rules  governing  lode  claims  after  being 
amended  to  exclude  the  withdrawn  areas. 

New_S£irit_Minina_Cor£i,  76  IBLA  252  (Oct.  17,  1983) 


The  Act  of  July  25,  1866,  14  Stat.  242 ,  which 
granted  a  right-of-way  for  construction  of  a  tunnel  and 
a  right  to  purchase  lodes  within  2, COO  feet  from  the 
tunnel  discovered  by  constructing  the  tunnel,  did  not 
segregate  the  surface  of  the  land  from  mineral  loca- 
tion.  A  Bureau  of  Land  Management  decision  declaring 
a  lode  mining  claim  located  within  2,000  feet  of  the 
tunnel  right-of-way  null  and  void  ab  initio  will  te 
reversed. 

In t ermguntain_EX£loration_Coi,  76  IBLA  349  (Oct.  24, 
1983) 


Mining  claims  are  properly  declared  to  be  void  at 
initio  when  it  is  shown  that  the  master  plat  in  the 
local  Bureau  of  Land  Management  office  shows  that  the 
lands  located  are  within  an  area  withdrawn  from  mineral 
entry. 

LiIII_fl£f!3JiSI_et_ali,  76  IBLA  370  (Oct.  25,  1983) 


A  mining  claim  located  on  land  at  a  time  when  the 
land  is  segregated  from  mining  location  by  a  withdrawal 
confers  no  rights  on  the  locator  and  is  properly 
declared  null  and  void  ab  initio. 

J°bJ3_ii_5ia§smeier,  77  IBLA  156  (Nov.  16,  1983) 


A  mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.   Lands  segregated  by  Acts  of 
Congress  from  all  forms  of  entry  under  the  public  land 
laws  of  the  United  States  for  a  10-year  period  for 
conveyance  to  the  Colorado  River  Commission  of  Nevada 
acting  for  the  State  of  Nevada  are  not  available  for 
location  of  mining  claims  where  the  Commission  submit- 
ted a  timely  application  for  conveyance  of  the  lands  to 
the  State  in  accordance  with  provisions  of  the  Acts. 

Malcolm_Li_Fijertx_Legnard_Weiner ,  77  IELA  160 
(Nov.  16,~1983) 


When  land  is  withdrawn  from  location  under  the 
mining  law  subsequent  to  the  location  of  a  mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 

United_States_vi_Jack_R._6_Ruth  Vi_Niece,  77  IELA  205 
7nov7~22,  1983) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  teen  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Mining  claims  located  on  lands  which  are  closed  to 
mineral  entry  are  null  and  void  from  their  inception  as 
a  matter  of  law,  and  no  property  rights  are  created 
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thereby.   Therefore,  no  contest  proceeding,  notice,  or 
hearing  is  required  preliminary  to  a  decision  holding 
that  such  claims  are  invalid. 

Shiny.    Roc]t_Mining.   Corp.. [On_Reconsideraticn].,    7  7    IBLA 

26i~(Nov.  30,  1983) 


Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  4  818  (1976). 

A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  by  a 
first  form  reclamation  withdrawal  is  null  and  void 
ab  initio. 

J<°.2aid_IL._M.cLean,  77  IBLA  380  (Dec.  7,  1983) 


A  placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  No.  4522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

Charles_Hi_£hilli£S,  78  IBLA  320  (Jan.  24,  1984) 


niNINS-CL A I M S- - Con t i n ued 
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A  mining  claim  whose  discovery  is  located  on  land 
segregated  and  closed  to  mineral  entry  ty  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 

5§rilin_Cuttcn_Hansen,  79  IBLA  214  (Feb.  26,  1984) 

il2ld_J._Mecham,  81  IBLA  239  (June  6,  1984) 


The  Act  of  July  25,  1866,  14  Stat.  242,  which 
granted  a  right-of-way  for  construction  of  a  tunnel  and 
a  right  to  purchase  lodes  within  2,000  feet  from  the 
tunnel  discovered  by  constructing  the  tunnel,  did  not 
segregate  the  surface  of  the  land  from  mineral  loca- 
tion.  A  Bureau  of  Land  Management  decision  declaring 
a  lode  mining  claim  located  within  2,000  feet  of  the 
tunnel  right-of-way  null  and  void  at  initio  will  te 
reversed. 

Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry . 


£°"stocJt  Tunnel  £  Drainage  Co., 
79  IBLA  237~(Har.  1,  1984) 


.  Su t rg_ Tun nel_Co^ , 


A  mining  clan  located  at  a  time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  flay  29,  1928,  is 
null  and  void  ab  initio.   It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Samuel_£i_Sp.eerstra,  78  IELA  343  (Jan.  24,  1984) 


Lands  withdrawn  for  a  powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a  reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.   Where  the 
BLN  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

LSiat_£_£iilist i ne_Bur net t ,    78    IBLA    349    (Jan.    25,    1984) 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a  claimant 
■ay  establish  the  exterior  boundaries  of  a  lode  claim 
on  land  under  a  Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a  vein  or  lode  discovered  on  lands  available 
for  location. 

Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   while  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

5iSta_Fe_nininax_Inci,  79  IBLA  48  (Feb.  9,  1984) 


A  locator  may  not  locate  a  claim  with  a  discovery 
on  patented  or  withdrawn  lands  because  such  lands  are 
not  open  to  the  operation  of  the  mining  laws.   In  such 
cases  the  claim  is  void  ab  initio. 

A  locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claim  subject  to  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

iSiljOBI-JusSiewicz,  79  IBLA  267  (Mar.  7,  1984) 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a  power  project  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  4  621 
(1976),  did  not  give  life  to  void  claims  which  bad  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

J_._Wi_Robertsi_Jean_Rgberts,  79  IBLA  279  (Mar.  16,  1984) 


Publication  of  the  notice  of  a  withdrawal  appli- 
cation  in  the  Federal  Register  segregates  the  lands 
described  in  the  application  from  settlement,  sale, 
location,  or  entry  under  the  general  land  laws, 
including  the  mining  laws,  to  the  extent  specified  in 
the  notice. 

A  placer  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  publication  of  notice  of  an 
application  for  withdrawal  of  the  land  in  the  Federal 
Register  is  properly  declared  null  and  void  ab  initio. 

In  the  absence  of  specific  evidence  that  a  mining 
claim  location  notice  dated  subsequent  to  the  date  of 
withdrawal  of  the  land  upon  which  the  claim  was 
located  was  intended  to  be  an  amendment,  rather  than  a 
relocation,  of  a  claim  located  prior  to  the  withdrawal. 
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a  mining  claimant  cannot  relate  the  date  of  a  location 
to  an  earlier  location  and  thus  validate  a  claim  which 
would  otherwise  be  considered  null  and  void  ab  initio. 

Joh£_£i_l!SiIi<  80  IBI-A  J9  Car.  28,  1984) 


A  mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  by  a  Secretarial  order  for  the  benefit  of 
the  Mission  Indians  is  properly  declared  null  and  void 
ab  initio. 

I°bg£t_E^Dawsonx_Kenneth  E._Dawson,  80  IBLA  99  (Apr.  3, 
1984) 


Mining  claims  located  on  lands  that  are  withdrawn 
from  location  are  null  and  void  ab  initio. 

Howard_Ji_Hantx_Howard_MJ._Hunt,    80    IBLA    396     (May    14, 
19847"" 
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Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  by  a  Secretarial  order  of  Dec.  14, 
1904,  pursuant  to  sec.  3  of  the  Act  of  June  17,  1902, 
are  properly  declared  null  and  void  ab  initio.   There- 
fore, no  property  rights  are  created.   It  is  immaterial 
whether  the  lands  are  or  have  been  used  for  the  purpose 
for  which  they  were  withdrawn. 

Homer , Owens.  81  IBLA  402  (June  29,  1984) 


where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
«ay  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 

Western  Nuclear.  Inc.,  82  IBLA  67  (July  12,  1984) 


A  mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a  state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

iaocO-Ningials.Cg^,  81  IBLA  23  (May  15,  1984) 


Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  by  Public  Land  Orders  Nos.  5653  and 
5654,  43  FR  59756-57,  are  properly  declared  null  and 
void  ab  initio. 

Mac_A.._St evens,  83  IBLA  164  (Oct.  15,  1984) 


Mining  claims  located  "or  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 
Order  No.  5327,  as  to  nonmetallif erous  minerals,  and 
Public  Land  Order  No.  4522,  as  to  metalliferous 
minerals,  are  properly  declared  null  and  void  ab 
initio. 

Minora  l_Life_Corr>..,  81  IBLA  103  (May  30,  1984) 


BLM  may  properly  declare  a  mining  claim  null  and 
void  ab  initio  if  it  was  located  at  a  time  when  the 
land  was  withdrawn  from  mineral  entry  for  the  benefit 
of  the  Virgin  River  Gorge  Recreation  Lands  Area,  even 
though  the  claim  is  purported  to  have  historical 
significance  which  might  enhance  the  recreational  value 
of  the  area. 

I»an_Hansen^_Lew_Hansen,  83  IBLA  260  (Oct.  23,  1984) 


Where  lands  have  been  withdrawn  from  mineral 
entry,  any  mining  location  on  such  land  which  is  not 
then  supported  by  a  discovery  of  a  valuable  mineral 
deposit  must  be  deemed  invalid,  even  if  such  a  dis- 
covery is  made  at  a  later  date. 

UniI§d_States_vi_Janet_Bi_CO£tle_et_al_. ,  81  IBLA  109 
(May  JO,  1984) 


The  Act  of  July  25,  1866,  14  Stat.  242,  which 
granted  a  right-of-way  for  construction  of  a  tunnel 
and  a  right  to  purchase  lodes  within  2,000  feet  from 
each  side  of  the  tunnel  discovered  by  constructing  the 
tunnel,  did  not  segregate  the  surface  of  the  land  from 
mineral  location.   A  Bureau  of  Land  Management  decision 
declarinj  a  lode  mining  claim  located  within  2,000  feet 
of  the  tunnel  right-of-way  null  and  void  ab  initio  will 
be  reversed. 

Jack_Ei_Carrinaton,  81  IBLA  279  (June  12,  1984) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a  claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  not  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a  claim 
might,  in  the  proper  circumstances,  invest  the  claimant 
with  extralateral  rights  in  other  land  beyond  or  adja- 
cent to  that  land  which  is  closed  to  mineral  entry. 


Lands  withdrawn  for  a  powersite  reservation  are 
open  to  entry  for  location  and  patent  of  mining  claims, 
with  certain  exceptions,  subject  to  the  conditions  in 
the  Mining  Claims  Rights  Restoration  Act,  30  U.S.C. 
r>    621  (1982).   Where  the  BLM  decision  declaring  mining 
claims  null  and  void  did  not  consider  the  effect  of 
this  Act  on  the  withdrawal,  the  decision  will  be  set 
aside  and  remanded  for  appropriate  action. 

i§slie_Mi_Corriea,  84  IBLA  26  (Nov.  26,  1984) 


A  mining  claim  is  null  and  void  ab  initio  when  it 
is  located  on  land  withdrawn  from  entry  and  location 
under  the  mining  laws,  even  though  the  claimant  located 
the  claim  in  good  faith  and  had  no  actual  knowledge 
that  the  land  was  closed  to  appropriation. 

Nac_Ai_St evens,  84  IBLA  124  (Dec.  10,  1984) 


Mining  claims  located  on  land  closed  to  entry  and 
location  under  the  mining  laws  by  a  withdrawal  order 
of  the  Secretary  of  the  Interior  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  are  null  and  void  ab 
initio. 

John_Elmore,  84  IBLA  163  (Dec.  13,  1984) 


Bar vin_Fi_ Johns  ton,  81  IBLA  295  (June  12,  1984) 
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MINING  CLAIMS--Continued 


WITHDRAWN  LAND--Continued 


Where  a  lode  mining  clain  is  located  partially  on 
withdrawn  land,  it  is  not  null  and  void  ab  initio  to 
the  extent  of  its  inclusion  of  such  lands.   A  locator 
whose  discovery  is  on  lands  opened  to  location  nay 
extend  the  end  lines  and  side  lines  of  his  clain  across 
withdrawn  or  patented  land  to  define  the  extralateral 
rights  to  lodes  or  veins  which  apex  within  the  clain. 

Cominco_Americanx_Inc..,  8H  IBLA  209  (Dec.  27,  1984) 


Wining  claims  located  on  land  unavailable  for 
location  and  entry  under  the  mining  laws  are  null  and 
void  ab  initio. 

Bill_6_Judi_Bass_et_ali/  84  IBLA  233  (Dec.  31,  1984) 


2IMNS_££*I£S_2IGHTS_RESTgRATION_ACT 

Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Connission  (now  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  clain  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  <,    818  (1976). 

H§E2ld_Ki_Voris,  48  IBLA  206  (June  16,  1980) 

LailI^i_Brookshire_et_al_.,  56  IBLA  73  (July  15,  1981) 

R on ald_ Bi_McLea n ,  77  IBLA  380  (Dec.  7,  1983) 


«I NIfiS_£i*IH5_RIGHTS_ RESTORATION ACT — Continued 

A  mining  clain  located  after  Aug.  11,  1955,  is 
properly  declared  null  and  void  ab  initio  when  at  the 
tine  of  location  the  claim  is  located  on  lands  with- 
drawn for  power  development  or  powersites  and  such 
lands  are  under  examination  and  survey  by  a  prospective 
licensee  of  the  Federal  Power  Commission  under  an  uncan- 
celed preliminary  permit.   This  preliminary  permit, 
issued  under  the  Federal  Power  Act  and  authorizing  the 
prospective  licensee  to  conduct  its  examination  and 
survey,  may  not  have  teen  renewed  in  the  case  of  such 
prospective  licensee  more  than  once. 

E°bert_A._Pettig.rew,  54  IBLA  257  (Apr.  28,  1981) 


A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  4  b21  (1976), 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

John_£i_faiieII.  55  IBLA  42  (May  28,  1981) 

i.il!£2l.2_.E esc urcesx_ I nc.,  66  IBLA  310  (Aug.  24,  1982) 


Lands  covered  by  a  preliminary  permit  of  a  pro- 
spective licensee  for  a  power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Connission  and  is  in 
its  initial  tern,  are  not  open  to  mineral  location.   A 
mining  clain  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Power  Act, 
16  U.S.C.  *  818  (1976)  . 

Jl»es_H._Cosgrove,  61  IBLA  376  (Feb.  17,  1982) 


Under  the  Mining  Clains  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  nining 
operations  on  a  group  of  mining  clains  on  land  with- 
drawn for  power  development  or  powersites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  pernit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  nay  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  clain  to  its  condition 
immediately  prior  to  mining  operations. 

United_States_vi_Ri_Janes_Steward,  5"4  IBLA  67  (Apr.  10, 
1981) 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  location  of 
mining  claims  for  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  192C,  which  closed  such  lands  to  all  mineral 
location  until  enactment  of  the  Mining  Claim  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  «  621  (1976) 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

G^fae_Li_J3^wkinsx_Wallace_Gi_Heath,  66  IELA  390 
(Aug.  31,  1982) 


Onder  the  Mining  Clains  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  nining 
operations  on  a  mining  clain  on  land  withdrawn  for 
power  development  or  powersites,  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreational 
purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  pernit  either  unrestricted 
placer  nining  or  none  at  all.   The  only  condition  which 
he  nay  impose  on  pernission  to  nine  is  that  the  locator 
nust  restore  the  surface  of  the  clain  to  its  condition 
innediately  prior  to  nining  operations. 

UniiSi_States_vi_Robert_Ai_Pettiarew,  5<4  IBLA  149 

(Apr.  17,  1981)  88  I.D.  453 


Under  the  Mining  Clains  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  nining 
operations  on  a  group  of  mining  claims  on  land  with- 
drawn for  power  development  or  power  sites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
tinber  harvesting  or  recreational  purposes. 

The  Mining  Clains  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
pernit  United  or  restricted  placer  nining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  pernit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  nay  impose  on  pernission  to  nine  is  that  the  locator 
nust  restore  the  surface  of  the  clain  to  its  condition 
innediately  prior  to  nining  operations. 

Sober t_E._Ehrnanx_Jri,  69  IBLA  290  (Dec.  23,  1982) 
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MINING  CLAIM5  RIGHTS  RESTORATION  ACT- -Con t i n ued 


MINING  CLAIMS  RIGHTS  RESTORATION  ACT — Continued 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955,  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  group  of  mining  claims  within  land  withdrawn 
for  power  development  or  powersites  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  land  for  other  purposes. 
The  Act  gives  the  Secretary  no  discretion  to  permit 
limited  or  restricted  placer  mining  on  such  withdrawn 
land.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all. 

Greaa.M^.Killar,  7U  IBLA  205  (July  18,  1983) 


permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
opera  tions. 

UniiSi_States_v^_Robert_Ri_Evans,  82  IBLA  155 
(July  3l7  198^7 


In  accordance  with  sec.  24  of  the  Federal  Power 
Act  of  1920,  as  amended,  30  U.S.C.  %  818  (1976),  and 
sec.  2(a)  of  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  30  U.S.C.  o  621  (1976),  the  Bureau  of  Land 
Management  properly  declares  the  portion  of  a  placer 
mining  claim  located  within  the  boundaries  of  a  pre- 
existing power  project  to  be  null  and  void  ab  initio. 

W._G._Sinileton,  75  IBLA  168  (Aug.  19,  1983) 


Lands  withdrawn  for  a  powersite  reservation  are 
open  to  entry  for  location  and  patent  of  mining  claims, 
with  certain  exceptions,  subject  to  the  conditions  in 
the  Mining  Claims  Rights  Restoration  Act,  30  U.S.C. 
S    621  (1982).   where  the  BLM  decision  declaring  mining 
claims  null  and  void  did  not  consider  the  effect  of 
this  Act  on  the  withdrawal,  the  decision  will  be  set 
aside  and  remanded  for  appropriate  action. 

Leslie_M._Corriea,  8U  IELA  26  (Nov.  26,  1984) 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  mining  claim  located  on  land  withdrawn  tor 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  timber  har- 
vesting or  other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.   The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.   The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

*££l>UE_Ai_Gotschall,  78  IBLA  81  (Dec.  16,  1983) 


Lands  withdrawn  for  a  powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a  reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.   Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

Lamar_6_Christine_Burnett,  78  IBLA  319  (Jan.  25,  1984) 


MINING  OCCUPANCY  ACT 


GENERALLY 


where  ELM  issues  a  decision  to  cancel  a  mining 
claim  occupancy  lease,  which  decision  is  based  on  a 
Forest  Service  report  showing  that  someone  other  than 
the  lessee  has  occupied  the  leased  premises  and  that 
lessee  has  admitted  that  she  was  away  from  them;  where 
lessee  asserts  that  the  claim  is  nevertheless  "a  prin- 
cipal place  of  residence"  and  requests  a  hearing;  and 
where  the  record  is  insufficient  to  resolve  this  ques- 
tion, the  matter  will  be  referred  for  a  hearing. 

Viol a_ru_Le_ Master,  51  IBLA  291  (Dec.  17,  1980) 


where  an  applicant  under  the  Mining  Claims 
Occupancy  Act  of  Oct.  22,    1962,  as  amended,  30  U.S.C. 
ti  701-709  (1976),  fails  to  respond  to  a  request  from 
BLM  to  submit  within  a  prescribed  period  of  time  speci- 
fic information  necessary  to  determine  whether  the 
applicant  is  qualified,  the  case  is  properly  closed  by 
BLM,  and  a  petition  filed  by  the  applicant  10  years 
later  seeking  to  reinstate  his  application  is  properly 
denied,  there  being  no  provision  for  reinstatement  of 
such  an  application  and  the  statutory  deadline  for 
filing  an  application  having  passed. 

R°bert_T._Brott,  63  IBLA  279  (Apr.  20,  1982) 


PRINCIPAL  PLACE  OF  RESIDENCE 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a  power  project  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  «  621 
(1976) ,  did  not  give  life  to  void  claims  which  had  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ji_Wi_Robertsi_Jean_Roberts,  79  IBLA  279  (Mar.  16,  1984) 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a  mining  claim  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreation  or 
other  purposes. 

The  Mining  Claias  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 


Where  BLM  issues  a  decision  to  cancel  a  mining 
claim  occupancy  lease,  which  decision  is  based  en  a 
Forest  Service  report  showing  that  someone  other  than 
the  lessee  has  occupied  the  leased  premises  and  that 
lessee  has  admitted  that  she  was  away  from  them;  where 
lessee  asserts  that  the  claim  is  nevertheless  "a  prin- 
cipal place  of  residence"  and  requests  a  hearing;  and 
where  the  record  is  insufficient  to  resolve  this  ques- 
tion, the  matter  will  be  referred  for  a  hearing. 

Viola  D,  ,Le. Master,  51  IBLA  291  (Dec.  17,  1980) 
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51 NIM£_OCCU P A NCV_ ACT- -Continued 

PRINCIPAL  PLACE  OF  RESIDENCE — Continued 

The  (lining  Claims  Occupancy  Act,  30  U.S.C.  i    701 
(197b),  only  requires  that  valuable  improvements  on  an 
unpatented  mining  claim  constitute  a  principal  place  of 
residence  for  a  qualified  applicant,  not  that  such  be 
the  principal  place  of  residence  of  the  applicant. 

Ji£iS_Ji_^nd_LaVonn_Curtis,  b3  IBLA  306  (Apr.  26,  1982) 


BLM  may  properly  reject  an  application  to  purchase 
land  pursuant  to  sec.  1  of  the  Mining  Claims  Occupancy 
Act,  as  amended,  30  U.S.C.  4  701  (197b),  where  the 
applicant  does  not  establish  that  the  land  was  occupied 
as  a  principal  place  of  residence  by  himself  or  his 
predecessor  in  interest  for  the  7  years  prior  to 
July  23,  1962. 

Charles  Ai_«itchelli_Sri,  77  IBLA  266  (Nov.  30,  1983) 


MISTAKES — Continued 
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he  records  in  error,  or  where 
oted  is  void,  voidable,  or  has 
o  long  as  the  records  continue 
ious. 


PaiaIe_£iI-E_Mininj_Corp.,  67  IBLA  17  (Sept.  3,  1982) 

Iryin_D._Birdx_Jr. ,    73    IBLA    210     (May    27,    1983) 

Shinj_£°£iS_J5il!iJ!3_£0££i.     75    IBLA    136     (Aug.    15,    1983) 

S£injJ    Rock    Hinino,   Corj>a 10n_Reconsidera  t  ionJ_,     77    IELA 

261  (Nov.  30,  1983) 


MISTAKES 

Even  if  it  be  established  that  the  Department 
had  not  applied  in  previous  years  regulation  43  CFR 
4115.2-1  (e)  (8)  (1975),  which  requires  termination  of 
grazing  privileges  upon  loss  of  ownership  or  control 
of  base  property,  such  failure  to  apply  the  regulation 
is  not  authority  to  further  disregard  the  regulation. 

Jimmie_and_Leona_Ferrara,  47  IBLA  335  (May  21,  1980) 


Where  the  Board  of  Land  Appeals  has  previously 
held  that  the  record  did  not  show  that  lands  were  ever 
open  to  the  operation  of  the  public  land  laws  and 
concluded  accordingly  that  they  were  not  subject  to 
color-of- tit le  applications,  and  where  the  record  is 
subsequently  amended  to  show  that  the  lands  were,  in 
fact,  reopened  to  entry,  the  Eoard's  previous  decision 
will  be  vacated  as  will  BLM's  decision  applying  it  as  a 
basis  for  rejecting  a  color-of- title  application. 

Estate_ot_John_Ci_Brinton,  71  IELA  160  (Mar.  10,  1983) 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.   The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

§tep_hen_Keny.on_et_al.,  51  IBLA  368  (Dec.  30,  1980) 


One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Ja«es_Bi_Pauley.,  53  IBLA  1  (Feb.  26,  1981) 

SMI_Ai_«at  1  tlS  ws ,     58    IBLA    246     (Oct.    6,    1981) 

Car  1_B.__  Andersen,  bl  IBLA  4  (Dec.  29,  1981) 

Elmer_Fi_Brewsterx_Steve_Foster,  6  3  IBLA  51  (Mar.  30, 
1982) 


where  a  tract  of  land  (Tract  "D")  was  included  in 
a  patent  to  a  townsite  trustee  of  four  tracts  (Tracts 
"A,  B,  C,  and  D") ,  but  the  trustee  had  not  applied  for 
or  entered  Tract  "D,"  and  where  the  inclusion  and 
patenting  of  Tract  "D"  resulted  in  the  transfer  of 
acreage  in  excess  of  the  maximum  allowed  by  statute  to 
be  included  in  the  townsite,  the  patent  was  erroneous 
insofar  as  it  included  Tract  "D"  and  should  be  cor- 
rected by  eliminating  that  tract. 

Stephen  Kenyon  et  al.  (On  Reconsideration)  .  65  IBLA  44 
(June  23,  1982) 


NULTIPLE_MINERAL_EEVELOPMENT_ACT 
(See_also  Hearings,  Mining  Claims--if  included  in  this 
Index.) 

GENERALLY 

Where  sodium  ions  are  commingled  in  a  trine  with 
calcium,  potassium,  and  chlorine  ions  and  no  valuable 
deposit  of  a  sodium  or  potassium  compound  is  present, 
contestees'  evaporation  of  such  brine  does  not  violate 
the  Multiple  Mineral  Development  Act,  30  U.S.C.  44  521- 
531  (1976). 

United  States  v.  Leyon  Bardsley (Trustee),  Harlene  M. 

Bardslei1_Individually_and_as_Administra tri x_cf_ the 

Estate_of_Donald_Hi  Eardsle_y_ (Deceased^,  45  IBLA  367 

(Feb.  7,  1980) 


An  application  for  permit  to  drill  for  oil  and  gas 
in  a  "potash  enclave"  in  a  designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  40  FR  51486  (Nov.  5,  1975) . 

Bass  Enterprises  Production  Co.,  48  IBLA  11  (May  27, 
1980) 


No  mining  claim  located  after  the  effective  date 
of  the  Multiple  Mineral  Development  Act  can  be  adverse 
to  any  prospecting  permit  for  coal  or  phosphate.   No 
such  claim  renders  the  land  unavailable  for  a  prospect- 
ing permit  for  coal  or  phosphate  under  the  restriction 
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ML__PLE_MI__RAL__JVELOP_E___ACT--Continued 

GENERALLY  —  Continued 

of  prospect  ing  permits  to  lands  which  are  "unclaimed, 
undeveloped . " 

The  Effect  of  Mining  Claims  on  Secretarial  Authority  to 
Issue  Prospecting  Permits  and  Preference  Right  Leases 

f or_C oal_ a nd_ Phosphate (Modifying  Solicitor's  Opinion 

M;36B9  3_of_Auai_2x_19  7  7x_and_its_SuE£lement_of_Novi_19i 
1979,  upon  the  same  subject);  The  "Unclaimed,  Undevel- 
°££d__Issue,  M- 36893~ (Supf .  II)   (Jan.  8,  1981) 

88  I.D.  247 


NillfiU *t_EN VI  RON ME NT  A L_P0LICY_ACT_0F_J9 6 9  —  Continued 

ENVIRONMENTAL  STATEMENTS — Continued 

if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  upon  a  proper  and  sufficient 
environmental  analysis  record  compiled  in  accordance 
with  established  procedures,  and  is  the  reasonatle 
result  of  his  study  of  such  record. 

Julie_Ad____.et__l_.,  45  IELA  252  (Feb.  H,    1980) 

Si£ira_Club__t_al_,  57  IBLA  79  (Aug.  21,  1981) 


The  grant  of  an  oil  and  gas  permit  under  the 
Mineral  Leasing  Act,  30  U.S.C.  4  181  (1976),  prior  to 
the  location  of  a  mining  claim  in  1929  precludes,  as 
long  as  the  permit  is  in  force,  the  appropriation  of 
land  therein  included  under  the  mining  laws. 

M2itSi_States_vi_Ernest_Hi«jbee_et_ali,  52  IBLA  83 
(Jan.  9,  1981)" 


The  grant  of  a  right-of-way  over  public  lands, 
authorizing  the  construction  of  a  roadway  involving 
some  6  acres  of  public  lands  in  an  area  of  approxi- 
mately 5,700  acres,  does  not  require  the  preparation 
of  an  environmental  impact  statement,  as  no  major  Fed- 
eral action  is  present  within  the  terms  of  U2  U.S.C. 
*  4332  (c)   (1976)  . 

2££d2£_iiiderness_Coalition,  45  IBLA  347  (Feb.  7,  1980) 


M2IMAL_J_VIRON_ENTA__POLICY__CT__F_____ 
(See_also  Environmental  Policy  Act--if  included  in  this 
Index . ) 

GENERALLY 

Public  Land  Order  No.  2676  (1962),  requires  the 
approval  of  an  authorized  officer  of  the  Department  of 
the  Army  before  the  Secretary  of  the  Interior  can  grant 
a  right-of-way  over  lands  subject  to  the  public  land 
order.   The  Department  of  the  Interior  has  no  authority 
to  grant  a  right-of-way  where  the  approval  is  withheld. 

City  of  Anchorage,  Alaska,  and  Jaclc  G.  Fisher,  et  al., 
a.ik^a__Con^er^ed_Chuja^h_Citi^_^s_v__C^u_^ch_!y.ectric_ 
A§a^EI_II!£i'  u5  IfiLA  171  (Jan.  30,  1980)  "   87  iTdT  21 


The  National  Historic  Preservation  Act,  Outer 
Continental  Shelf  Lands  Act  and  National  Environmental 
Policy  Act  authorize  a  stipulation  which  provides  that 
a  cultural  resource  included  on  or  eligible  for  inclu- 
sion on  the  National  Register  which  is  discovered  by  an 
OCS  lessee  as  a  result  of  lease  operations  and  which  is 
salvajed,  be  made  reasonably  available  to  recognized 
scientific  or  educational  institutions  for  study. 

£liEi£ i£3.t  ion_ot__Aut  horit  ies_and_Res£onsibilities_tor 
Id  en  t  i  __i n __ and _ Protect  in__Cultural__eso_r  ces_on_t  he 
°uter_Contin_ntal_She__,  M- 36928~  (Nov.  2H~,    1980) 

87  I.D.  593 


BLM  may  deviate  from  provisions  contained  in  an 
environmental  impact  statement  with  respect  to  regen- 
eration cutting  in  a  planned  timber  sale  where  the 
deviation  is  not  so  significant  as  to  require  prepara- 
tion of  a  supplemental  environmental  impact  statement. 

BLM  may  properly  proceed  with  a  proposed  timber 
sale  where  the  environmental  assessment  of  the  sale 
considered  all  relevant  factors,  including  the  impact 
of  road  construction  on  soil  erosion,  wildlife  and  rec- 
reational resources. 

In_re_Bald_Pgint_Timber_Sale,  80  IBLA  304  (May  U,  1984) 


ENVIRONMENTAL  STATEMENTS 

Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human  en- 
vironment, so  that  no  environmental  impact  statement 
need  be  tiled,  that  decision  will  be  affirmed  on  review 


where  a  programmatic  environmental  impact  state- 
ment (EIS)  has  been  completed  and  this  has  been  sup- 
plemented by  a  site-specific  environmental  analysis 
concerning  the  impacts,  mitigating  measures,  and  al- 
ternatives for  a  specified  timber  sale,  the  law  does 
not  require  preparation  of  an  individual  EIS  for  the 
timber  sale  in  the  absence  of  a  material  change  in 
circumstances  or  departure  from  policy  covered  in  the 
overall  EIS. 

Preserve  Our  Scenic  Environment,  47  IELA  276  (Kay  15, 
1980) 


Where  it  is  implicit  in  an  administrative  deci- 
sion that  a  proposed  action  is  not  a  major  Federal 
action  which  will  significantly  affect  the  quality  of 
the  human  environment,  so  that  no  environmental  impact 
statement  need  be  filed,  that  decision  will  be  affirmed 
on  review  if  it  appears  to  have  been  made  by  an  autho- 
rized officer,  in  good  faith,  based  upon  a  proper  and 
sufficient  environmental  analysis  record  compiled  in 
accordance  with  established  procedures,  and  is  the  rea- 
sonable result  of  his  study  of  such  record. 

The  grant  of  a  right-of-way  over  public  lands, 
authorizing  the  construction  of  a  roadway  tc  provide 
access  to  a  uranium  mining  property,  where  such  grant 
is  made  contingent  upon  the  necessary  licenses  being 
obtained  prior  to  commencement  of  any  mining  activity, 
does  not  require  the  preparation  of  an  environmental 
impact  statement,  as  no  major  Federal  action  is  present 
within  the  terms  of  42  U.S.C.  *  4332(C)   (1976). 

James_Ij._Thgmp.son,  51  IELA  154  (Nov.  2b,  1980) 


An  appeal  seeking  review  of  an  informational  ELM 
handout  containing  a  proposal  for  various  land  uses 
because  the  proposal  was  made  without  the  filing  of  an 
Environmental  Impact  Statement  will  be  dismissed  where 
the  document  in  question  implements  nc  policy  or  action, 
does  not  adversely  affect  appellant,  and  where  it 
appears  that  an  EIS  is  being,  or  will  be  prepared  in 
connection  with  any  BLM  recommendations  or  reports 
based  on  land  use  proposals  for  the  Coos  Eay  District, 
as  required  by  the  National  Environmental  Policy  Act 
of  1969. 

Cascade  Holistic  Economic  Consultants  and  Oregon 
^iIderness_Ccalition7  58~IBLA  332  (Oct .~16 ,~1961) 
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NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1 969--Cont l nued 


N*lI2N*i_ENVIBgNriENTAL  POLICY  ACT  OF  1969 — Continued 


ENVIRONMENTAL  STATEMENTS — Continued 


ENVIRONMENTAL  STATEMENTS — Continued 


Where  after  completion  of  a  final  environmental 
statement  covering  the  Josephine  Sustained  Yield  Unit 
10-Year  Timber  Management  Plan,  the  State  Director 
issues  a  decision  implementing  one  of  the  alternatives 
in  the  EIS,  an  appeal  disagreeing  with  certain  portions 
of  the  EIS  uill  be  duly  considered  with  regard  for  the 
public  interest.   However,  where  appellants  seek  to 
have  their  judgment  substituted  for  that  of  the  deci- 
sionmaker, the  decisionmaker's  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reason  for  modification  or  reversal. 

£ascade_Hol  ist  ic_Economic_Cgnsultants_e_t_al..  ,  60  IBLA 
293  (Dec.  lb,  1981) 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  teen  made  hy  an  authorized  offi- 
cer in  good  faith,  based  upon  a  proper  and  sufficient 
record  compiled  in  accordance  with  established  environ- 
mental analysis  procedures,  and  is  the  reasonable 
result  of  the  study  of  such  record. 

South  west_Resource_Councilx_I  ncix_Na_t  ional_6_  Arizona 
Kildlife_ Federations,  73  IBLA  39  (May  11,  1983) 


BLM's  incorporation  into  its  western  Oregon  forest 
management  planning  process  of  Northern  Spotted  Owl 
conservation  guidelines,  developed  by  a  State- Federal 
interagency  task  force,  is  not  a  major  Federal  action 
requiring  a  regional  environmental  impact  statement 
where  the  spotted  owls  and  the  preservation  of  their 
habitat  are  significant  considerations  in  existing  sus- 
tained yield  unit  environmental  impact  statements. 


National  Wildlife  Federation  et  al. 
(Feb.  25,~1982) 


62  IBLA  73 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  tased  on  a  proper  and  sufficient 
environmental  analysis  compiled  according  to  estat- 
lished  procedures,  and  is  the  reasonable  conclusion 
from  such  record. 

£2i°iado_0£en_S£ace_Councilf  73  IBLA  226  (May  31,  1983) 


Analysis  of  the  environmental  impact  of  the  design 
of  a  segment  of  a  proposed  highway  crossing  public 
domain  land  does  not  constitute  an  improper  narrowing 
of  the  scope  of  the  project  for  purposes  of  environmen- 
tal review  where  the  route  of  the  entire  project  has 
already  been  determined  after  completion  of  an  envi- 
ronmental impact  statement,  the  portion  of  the  highway 
across  land  administered  by  the  Bureau  of  Land  Manage- 
ment has  logical  termini  and  a  substantial  independent 
utility  regardless  of  whether  the  balance  of  the  project 
is  constructed,  and  construction  of  the  highway  on  BLM 
land  does  not  foreclose  significant  alternatives  with 
respect  to  the  balance  of  the  highway  project. 

A  finding  that  a  proposed  action  will  not  have  a 
significant  impact  on  the  environment,  and  that  hence 
no  environmental  impact  statement  is  required,  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  has  been  taken  at  environmental  problems, 
that  relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Citizens  for  Glenwood  Canyon,  faU  IBLA  3<4b  (June  15, 
19B2) 


A  decision  to  implement  a  vegetative  management 
program  will  be  affirmed  where  it  is  based  on  an  envi- 
ronmental assessment  which  reflects  an  evaluation  of 
the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment. 

fi2i2E§s_Mi_Lisman,  67  IBLA  72  (Sept.  10,  1982) 


A  decision  to  implement  a  vegetative  management 
program  will  be  affirmed  insofar  as  it  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment.   However,  to  the 
extent  the  record  does  not  show  that  a  salient  aspect 
of  the  program  has  been  assessed,  and  that  aspect  falls 
within  the  Scope  of  the  Board's  jurisdiction,  it  may 
not  be  implemented  until  an  adequate  analysis  of  all 
relevant  factors  has  been  prepared. 

SOCATS_et_ali__[On  Reconsider a tionl,  72  IBLA  9  (Apr.  4, 
1983) 


Protest  to  a  decision  to  implement  a  management 
and/or  control  program  for  black-tailed  prairie  dogs 
is  properly  denied  where  the  decision  is  tased  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  sufficient  to  support  an 
informed  judgment. 

£Slenders_of_ Wildlife,  79  IBLA  b2  (Feb.  13,  198U) 


The  National  Environmental  Policy  Act  of  1969, 
42  U.S.C.  4  U332(2)(C)   (1976),  requires  preparation  of 
an  environmental  impact  statement  whenever  a  proposed 
major  Federal  action  will  significantly  affect  the 
quality  of  the  human  environment. 

The  test  for  determining  the  extent  to  which  treat- 
ment of  a  subject  in  an  environmental  impact  statement 
for  a  multistage  project  may  be  deferred  depends  on  two 
factors:   (1)  whether  obtaining  more  detailed  useful 
information  is  "meaningfully  possible"  at  the  time  when 
the  environmental  impact  statement  for  an  earlier  stage 
is  prepared,  and  (2)  how  important  it  is  to  have  the 
additional  information  at  an  earlier  stage  in  determin- 
ing whether  or  not  to  proceed  with  the  project. 

Where  a  multistage  project  can  te  modified  or 
changed  in  the  future  to  minimize  or  eliminate  environ- 
mental hazards  disclosed  as  a  result  of  information  not 
presently  available,  and  where  the  Government  reserves 
the  power  to  make  such  modification  or  change  there- 
after, deferment  of  analysis  of  that  unavailable 
information  does  not  violate  the  National  Environmental 
Policy  Act. 

when  a  proposed  action  is  a  critical  agency  deci- 
sion which  will  result  in  irreversible  and  irretriev- 
able commitments  of  resources  to  an  action  which  will 
produce  a  significant  impact  on  the  environment,  an 
environmental  impact  statement  is  required. 

Sierra_Clubi_The_Mono_Lake_Committee,  79  IBLA  2«0 
(Mar.  1,~198U) 
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NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  19b9 — Continued 


NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969 — Continued 


ENVIRONMENTAL  STATEMENTS — Continued 


ENVIRONMENTAL  STATEMENTS — Continued 


Analysis  of  the  environmental  impact  of  a  proposed 
prospecting  plan  under  a  hardrock  mineral  prospecting 
permit  issued  pursuant  to  16  U.S.C.  $  520  (1976), 
should  properly  consider  the  potential  cumulative 
impact  of  increased  vehicular  traffic  on  an  access 
road  due  to  prospecting  activity  under  the  permit  and 
related  activity  on  adjacent  mining  claims. 

A  findinj  that  a  proposed  action  will  not  have  a 
significant  impact  on  the  environment,  and  that  hence 
no  environmental  impact  statement  is  required,  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  has  been  taken  at  environmental  problems, 
that  relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

J°iiD._A^_Neje^v_i_Con^ra_Cgs^a_Xouth_Ass^n,  s0  IBLA  1U 
(Mar.  28,  1984) 


A  decision  to  implement  a  vegetative  management 
program  with  herbicide  spraying  will  be  reversed  where 
it  is  based  on  an  environmental  assessment  which  fails 
to  include  a  "worst  case"  evaluation  of  the  environ- 
mental impacts  of  the  proposed  program,  and  where  the 
record  fails  to  document  effects  upon  the  environment 
of  the  proposed  spraying  program. 

Save_Our_ecoSistemsi_Inci,  HI  IBLA  326  (June  19,  1984) 


A  decision  to  utilize  the  herbicide  2,4-D  in  a 
vegetation  management  program  will  be  vacated  where  it 
is  based  on  an  environmental  assessment  which  lacks 
a  worst  case  analysis  and  the  record  discloses  uncer- 
tainty as  to  the  effect  of  the  herbicide  on  the  human 
environment . 

Sierra_ClubJ_Grand_Canyon_Cha£teri_Ar izona ,  Hi  IBLA 
352  (June  25,  1984)" 


A  determination  that  a  proposed  action  will  not 
have  a  significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes 
environmental  problems  have  been  considered,  relevant 
areas  of  environmental  concern  have  been  identified, 
and  the  determination  is  reasonable. 


U£.ah_Wilderness_Ass^n,  60  IBLA  64  (Mar. 


30,  198U) 
91  I.E. 


Ib5 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  permission  to  drill  may  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  basis  for  a  decision  to  permit  drilling. 

SiSEE2_£i!ife_St_3li. L2l!_Jadl£ili_£S2!iildl.,  80  IBLA  251 

7«ay  2,  1 9  B  U  f 


A  decision  to  utilize  herbicides  including  2,4-D 
in  a  vegetation  management  program  will  be  vacated 
where  it  is  based  on  an  environmental  assessment  which 
lacks  a  worst  case  analysis  and  the  record  discloses 
uncertainty  regarding  the  effect  of  the  herbicides  on 
the  human  environment. 

Although  a  worst  case  analysis  may  be  performed 
in  the  context  of  an  environmental  assessment  prepared 
to  supplement  a  programmatic  environmental  impact 
statement,  the  environmental  assessment  becomes  the 
functional  equivalent  of  an  environmental  impact 
statement  and  the  minimum  45-day  comment  period  for  a 
draft  environmental  impact  statement  is  applicable. 

Aj2p_le<]a  te_Ci  1 1  zens_ Or. pose d_to_Tojcic_ Sprats 1AC0TSXX 

Southern  Oregon  Citizens  Against  Toxic  Sprays  (SOCAIS) . 
81  IBLA  398  (June  29,  1984) 


Denial  of  a  protest  of  a  determination  to  proceed 
with  a  private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  to  support 
an  informed  judgment. 


An  agency  has  a  continuing  duty  to  gather  and 
evaluate  data  pertinent  to  the  environmental  impacts 
of  a  Federal  action  after  release  of  an  environmental 
impact  statement  (EIS)  in  connection  with  the  action. 
A  supplemental  EIS  may  not  be  required  where  some 
deviation  from  the  action  outlined  in  the  EIS  is  pro- 
posed, the  change  is  supported  on  a  rational  basis  of 
record,  and  the  adverse  impact  would  be  reduced  as  a 
result  of  the  change. 

In_re_Thgm£son_Creek  Timber_Sale,  81  IBLA  242  (June  7, 
1984) 


Where  the  record  shows  that  missing  information 
is  material  to  an  agency  decision  on  a  private  land 
exchange,  it  must  be  gathered  and  included  in  an  envi- 
ronmental assessment.   Only  where  the  costs  of  obtain- 
ing the  information  are  exorbitant  or  the  means  of 
obtaining  it  are  beyond  the  state  of  the  art  must  the 
agency  weigh  the  need  for  the  action  against  the  risk 
and  severity  of  possible  adverse  impacts  of  proceeding 
in  the  face  of  uncertainty.   And  only  in  the  case  of  a 
determination  to  proceed  in  the  face  of  uncertainty 
must  a  worst  case  analysis  be  conducted  in  accordance 
with  U0  CFR  1502.22. 

National_Wildlife  Federation,  82  IBLA  303  (Sept.  5, 
1984) 


where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a  major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  an  environmental  impact  statement 
need  not  be  filed,  that  decision  will  be  affirmed  on 
review  if  it  appears  to  be  the  reasonable  conclusion 
of  a  proper  and  sufficient  environmental  analysis  com- 
piled according  to  established  procedures  and  it  was 
made  by  an  authorized  officer,  in  good  faith,  based 
upon  such  record. 


i!£ibed_S  utes_>. 
(Jur.e  8,  1984) 


Albert  0.  Husman  et  al.,  81  IBLA  271 


A  finding  that  proposed  mining  operations  will 
not  have  a  significant  impact  on  the  human  environment, 
and  that  hence  no  environmental  impact  statement  is 
required,  will  be  affirmed  on  appeal  where  the  record 
establishes  that  relevant  areas  of  environmental  con- 
cern have  been  identified,  particularly  the  effect  of 
excessive  stream  turbidity  due  to  sediment  runoff  on 
fish  populations  and  habitat  and  local  water  use,  and 
the  determination  is  the  reasonable  result  of  the 
environmental  analysis  in  light  of  proposed  measures  to 
minimize  the  environmental  impact. 


J!2Uiiam_E._Tucker_et_al..,  B2    IBLA  i2"     (Sept.  7,  1984) 
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A  management  plan  decision  for  the  Yaquina  Head 
Outstanding  Natural  Area  implementing  actions  to  remove 
various  structures  and  develop  a  visitors  center  and  to 
impose  restrictions  on  hang  gliding  will  be  affirmed  on 
appeal  where  the  decision  is  based  on  an  environmental 
assessment  which  reflects  an  evaluation  of  reasonable 
alternatives  and  is  sufficient  to  support  an  informed 
judgment.   Such  a  determination  may  not  be  overcoae  by 
a  mere  difference  of  opinion. 

83  IBLA  1  (Sept.  17,  1984) 


A  decision  to  implement  a  vegetative  management 
program  affecting  rights-ol-way  including  application 
of  the  herbicide  2,4-D  will  be  vacated  where  it  is 
based  upon  an  environmental  analysis  which  does  not 
include  a  worst  case  analysis  as  required  by  40  CFR 
1502.22,  and  which  fails  to  document  possible  effects 
of  proposed  spraying  upon  the  human  environment. 

Where  a  programmatic  environmental  impact  state- 
ment has  been  completed  and  has  been  supplemented  by  a 
site-specific  environmental  assessment  discussing  the 
impacts,  mitigating  measures,  and  alternatives  for 
specified  spraying  projects,  which  form  the  basis  for 
a  final  decision  to  use  herbicides,  including  2,4-D, 
the  environmental  assessment  must  also  contain  a  worst 
case  analysis  pursuant  to  40  CFR  1502.22. 

§ave_Our_ecoSistemsx._Inci,  84  IBLA  82  (Dec.  5,  1984) 


Where  BLM  has  adopted  staged  leasing  by  notifying 
potential  geothermal  lessees  that  all  postlease  plans 
for  exploration  and  development  are  subject  to  site- 
specific  environmental  review  and  that  development 
might  be  limited  or  denied  if  such  reviews  were  to 
disclose  that  unacceptable  impacts  on  other  land  uses 
or  resources  would  result,  it  is  not  necessary  to  pre- 
pare an  environmental  impact  statement  prior  to 
leasing . 

Sierra_Clu bx_The_Mong_LaKe_Committee [Qn_ Reconsider a; 

tion).,  84  IBLA  175  (Dec.  19,  1984) 


that  the  lessee  or  holder  make  cultural  resource  stud- 
ies where  evidence  indicates  that  such  resources  nay  be 
affected  by  operations,  and  that  information  discovered 
be  made  available  to  the  Department. 

The  National  Historic  Preservation  Act,  Cuter 
Continental  Shelf  Lands  Act  and  National  Environmental 
Policy  Act  authorize  a  stipulation  which  provides  that 
a  cultural  resource  included  on  or  eligible  for  inclu- 
sion on  the  National  Register  which  is  discovered  by  an 
OCS  lessee  as  a  result  of  lease  operations  and  which  is 
salvaged,  be  made  reasonably  available  to  recognized 
scientific  or  educational  institutions  for  study. 

The  Outer  Continental  Shelf  is  not  within  the 
jurisdiction  of  a  State  Historic  Preservation  Office 
(SHPO) .   However,  as  a  matter  of  comity,  the  recommen- 
dations of  a  SHPO  as  to  CCS  cultural  resources  should 
be  carefully  considered. 

Clarification  of  Authorities  and  Responsibilities  for 
Identifying  and . Protecting  Cultural  Resources  on  the 
Cuter~Continintal_Shelf ,  N-36928~  (Nov . ~247~19B07 

87  I.E.  593 


APPLICABILITY 

The  National  Historic  Preservation  Act,  16  U.S.C. 
$  470f  (1982),  provides  that  the  head  of  any  Federal 
agency  having  authority  to  license  any  undertaking 
shall  take  into  account  the  effect  on  any  property 
eligible  for  inclusion  on  the  Register  of  Historic 
Places  and  provide  the  Advisory  Council  on  Historic 
Preservation  the  opportunity  to  comment.   Consultation 
with  the  Advisory  Council  is  not  necessary,  however, 
where  during  the  consideration  of  an  application  for 
a  special  recreation  use  permit  for  the  Iditarod 
National  Historic  Trail,  BLM  makes  a  determination  of 
no  effect  pursuant  to  36  CFR  800.4(b)  (1)  and  that 
determination  is  supported  by  the  record  in  the  case. 

§h.5I2I!_L2.Q3_§.t_al.  ,  83  IBLA  304  (Oct.  30,  1984) 


NATIONAL  PARK  SERVICE 


N41I2N  Ai-llISTOR  I  C_  PRESERVATION  ACT 

GENERALLY 

Sec.  106  of  the  National  Historic  Preservation 
Act  places  a  duty  upon  the  Department  to  insure  that 
issuance  of  authorizations  on  the  OCS  will  not  affect 
significant  cultural  resources  without  providing  the 
Advisory  Council  on  Historic  Preservation  the  opportu- 
nity to  comment.   A  rule  of  reason  applies  to  the 
extent  of  the  OCS  lands  to  be  studied  and  the  degree 
of  effort  required. 

Archival  research  is  first  required  to  determine 
whether  significant  cultural  resources  may  be  affected 
by  activities  on  an  OCS  lease  or  right-of-way. 

Cultural  resource  surveys  should  only  be  under- 
taken when  the  results  of  archival  research  indicate 
the  likelihood  that  significant  cultural  resource  will 
be  affected  by  the  undertaking  and  that  the  resource 
is  capable  of  being  detected  at  a  reasonable  cost  and 
effort. 

when  cultural  resources  are  identified  on  the  OCS, 
it  is  appropriate  to  consider  them  for  nomination  to 
the  National  Register  of  Historic  Places. 

Sec.  106  of  the  National  Historic  Preservation  Act 
authorizes  the  Department  to  require  either  by  regula- 
tion or  by  stipulation  in  an  OCS  lease  or  right-of-way 


Mining  claims  located  in  units  of  the  National 
Park  System  must  be  recorded  within  1  year  of  the 
date  of  enactment  of  the  Mining  in  the  Parks  Act, 
sec.  8  of  the  Act  of  Sept.  28,  1976,  16  U.S.C.  i    1907 
(1976),  rather  than  within  3  years  of  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
Act  of  Cct.  21,  1976,  43  U.S.C.  »  1744  (1976). 

Elden  A.  _LeRojx_Doroth_y_Ai_LeRo^ ,  49  IBLA  320  (Aug.  20, 
7l9807 


Pursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FR  46357  Oct.  20,  1976) ,  or  36  CFR  975  is, 
pursuant  to  16  U.S.C.  4  1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 

Sordon_L^_Coo£er,  51  IBLA  191  (Dec.  5,  1980) 


Pursuant  to  43  CFR  3833.1-1  and  36  CFR  9.5(a),  an 
unpatented  mining  claim  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  not 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Register  notice  (41  FR  46357  (Cct.  20, 
1976)),  or~36  CFR  9.5  117  pursuant  to  16  U.S.C.  *  1907 
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(197b),  conclusively  presuned  to  be  abandoned  and 
void. 

*braB_Hi_Kreider,  57  IBLA  6b  (Aug.  18,  1981) 

2S2Ede_P^._Hoolcer_et_ali,  66  IBLA  lbB  (Aug.  12,  1982) 


with  the  proper  office  of  BLM  on  or  before  Cct.  22, 
1979,  for  clains  located  prior  to  Oct.  21,  1976,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1744  (1976). 

JL=._Gail_Tibbetts,  62  IBLA  252  (War.  15,  1982) 


Pursuant  to  43  CFR  3833.4  and  36  CFR  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  recorded  in 
accordance  with  the  Mining  in  the  Parks  Act,  16  U.S.C. 
t  1907  (1976) ,  are  properly  deemed  abandoned  and  void 
if  a  notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a  copy  of  the  recorded  instrument  filed 
with  the  proper  office  of  BLM  on  or  before  Dec.  30  of 
each  year,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1744 
(1976)  . 

!*i_I:eS2i_Ewsll.  58  IBLA  121  (Sept.  24,  1981) 

Riter_Ekkerx_Kerri_Bi_Ekker,  58  IELA  251  (Oct.  6, 
1981) 


NATIONAL  PARK  SERVICE  AREAS 


GENERALLY 
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UE4B>isx_Inci,    58    IBLA    139     (Sept.     25,     1981) 
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Morrill_/w_Nielson_et_al. ,  62  IBLA  249  (Mar.  15,  1982) 


A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  land  within  the  boundaries  of  the  Fort  Laramie 
National  Historic  Site  administered  by  the  National 
Park  Service  is  properly  rejected  since  the  Mineral 
Leasing  Act  for  Acquired  Lands  specifically  excludes 
lands  within  national  parks  or  monuments  from  its 
tens. 

Id_Pendletpn,  57  IBLA  146  (Aug.  25,  1981) 


The  Secretary  of  the  Interior  may,  in  his  dis- 
cretion, reject  an  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  lands  applied  for  are  not  withdrawn  from 
operation  of  the  Mineral  Leasing  Act.   An  oil  and  gas 
lease  offer  is  properly  rejected  where  the  lands  sought 
are  within  the  Lake  Mead  National  Recreation  Area,  and 
the  National  Park  Service  has  declined,  under  43  CFR 
3566.3,  to  give  consent  to  issuance  of  the  lease. 

£S_inn_li_SaSt h<  6<?  IELA  79  (Nov.  30,  1982) 
112 nces_Kunkel,  69  IBLA  205  (Dec.  16,  1982) 


Unless  the  statute  creating  the  area  specifically 
provides  otherwise,  areas  within  the  national  park 
system  are  not  open  for  location  of  mining  claims. 

Hi_E._Binghaa_et_ali,  73  IBLA  19  (May  9,  1983) 

Tom_Brown,  74  IBLA  34  (June  27,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  lands  sought  are  within  the  Lake  Mead 

National  Recreation  Area,  and  the  National  Fark  Service 

has  declined,  under  43  CFR  3566.3,  to  give  consent  to 
issuance  of  the  lease. 

Si_Dawson,  73  IBLA  301  (June  7,  1983) 

£l>evi2I!_iiiSiiii_l!!C. ,  74  IBLA  92  (June  30,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Mead 
National  Recreation  Area,  and  regulation  43  CFR  3501.3 
requires  consent  of  the  Regional  Director,  National 
Park  Service,  for  a  lease  in  this  area,  and  such  con- 
sent is  refused. 

S^Sirl_SsaiSES2£x_JEi   i2S_R§£°SSi^SI3ii2i3l  >    7*    IBLA 
267     (July    25,     1983) 


Pursuant  to  43  CFR  3833.4  and  36  CFR  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  recorded  in 
accordance  with  the  Mining  in  the  Parks  Act,  16  U.S.C. 
4  1907  (1976) ,  are  properly  deemed  abandoned  and  void 
if  a  notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a  copy  of  the  recorded  instrument  filed 


Eureau  of  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Whiskey  to wn-Shast a-Trinit y  National  Recreation  Area 
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that  are  not  open  to  mineral  leasing  under  43  CFR 
356b. 2-2. 

________i__2_>  7a  IBLA  271  (July  25,  1983) 

Steve  p.  Mayberry,  Mehrle  Jennings,  Hark  Jennings, 
ti2    IBLA  339  (Sept.  12,  T9B4) 


Mining 

The  Secretary  of  the  Interior  is  not  precluded 
from  contesting  a  mining  claim  by  the  provisions  of 
sec.  6,  Act  of  Sept.  28,  1976,  P.L.  94-429,  16  U.S.C. 
(,    1905  (1976),  where  a  contest  complaint  has  been  filed 
within  2  years  of  the  date  of  enactment  of  the  statute. 

United  States  v.  Hoy  Peterson  S  Charles  R.  Sweet, 
47  IBLA  92  (Apr.  23,  19B0) 


The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a  mineral 
lease  on  National  Park  Service  lands. 

______________2______»  67  IBLA  189  (Sept.  22,    1982) 


BLM  may  properly  declare  lode  mining  claiiis 
located  wholly  on  land  within  the  Lake  Mead  National 
Recreation  Area,  established  pursuant  to  the  Act  of 
Oct.  8,  1964,  16  U.S.C.  «  460n  (1982),  null  and  void 
ab  initio  because  such  land  is  implicitly  withdrawn 
from  mineral  entry. 

___________2____2_.  81  IBLA  295  (June  12,  1981) 


__________2_____________ 

The  conclusion  that  the  Appropriations  Act  is 
independent  leasing  authority  is  not  an  implied 
repeal,  pro  tanto,  of  the  Mineral  Leasing  Act  of  1920 
because  the  Naval  Petroleum  Reserves  Production  Act 
of  1976  explicitly  precluded  the  operation  of  the  MLA 
on  the  NPR-A,  and  the  Appropriations  Act  modified  that 
withdrawal  only  for  the  purpose  of  the  oil  and  gas 
leasing  program  authorized  in  the  Appropriations  Act. 

Authorization  for  Oil  and  Gas  Leasing  .on  the  National 
Petroleum_Resirve-£Alaska,-M-369«0~ (Oct.  15,  1981) 

91  I.D.  1 


NAVIGABLE  HATERS 

where  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a  navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accretion,  title  to 
the  accreted  land  is  deemed  to  be  in  the  remote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 

___E______2____!__________/  66  IBLA  374  (Aug.  30,  1982) 

89  I.D.  415 


___________ ATERS- -Continued 

An  oil  and  gas  offer  embracing  land  in  the  bed  of 
a  navigable  river,  which  is  State  land,  is  properly 
rejected. 

Lee_E__Hcponald,  68  IBLA  272  (Nov.  17,  1982) 


The  exemption  under  sec.  404  (r)  for  an  otherwise 
Federal  project  is  available  for  projects  receiving 
contributory  financing  from  state  or  local  entities, 
provided  that  the  other  conditions  for  the  exemption 
are  met  and  the  project  remains  in  Federal  control. 

_______________2_____2___2___2___£____________ 

Compliance    for    Prelects . Funded    in    Part    by   State 

Iid_Loc!l_Entities,~M-36915~ (Supp.     I) , 

ljune  2~,    1983""  90  I.D.  255 


An  island  within  the  public  domain  in  a  navigable 
stream  and  actually  in  existence  at  the  time  of  the 
admission  to  the  Union  of  the  state  within  which  it  is 
situated  remains  the  property  of  the  United  States. 

Once  an  island  in  a  navigable  stream  which  is 
public  land  washes  away  totally  and  then  after  state- 
hood a  new  island  forms  in  the  same  place,  title  to  the 
new  land  is  in  the  state. 

______A____°_____.  78  IBLA  85  (Dec.  16,  198  3) 


where  riparian  public  land  has  been  completely 
eroded  away  by  the  actions  of  a  navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner . 

__________________  81  IBLA  148  (May  31,  1984) 


JN0T.ICE 

GENERALLY 

All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  duly  promulgated 
regulations. 

______________£»  45  IBLA  1  (Jan.  8,  1980) 

Robert,  W.  Hansenx_Fe_Jer_|__Bentgnite_Co_,  46  IELA  93 
(FebT  28,  1980)" 

_______2____»  u7  IBLS  196  (May  7,  19d0) 

_l2_________ .  47  IBLA  204  (May  7,  1980) 

______I°_s._e__«  47  IBLA  235  (May  13,  1980) 

_2__1_______»  '"  IBLA  289  (May  15,  1980) 

William  J.  Balker^Lewis^Sandberg,  47  IELA  389  (May  22, 
1980)~~ 

Paul  B.  Rhodes.  48  IBLA  90  (May  29,  1980) 

i!§Ie£_.li_W.aI.la.ce,  48  IBLA  127  (May  30,  1980) 

__JL______________ r  "8  IBLA  129  (May  30,  1980) 

__■_____________.  "8  IBLA  175  (June  9,  1960) 

A__J__Grad_,  48  IBLA  218  (June  16,  1980) 

_2_,____,__,  "8  IBLA  255  (June  26,  1980) 

___L_ill_A__Jielson,  48  IBLA  398  (July  11,  1980) 
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GENERALLY-- Co ntinued 

B°2£_<3_______1,  uq  IBLA  106  (July  28,  1980) 

222S____v_r,  49  IBLA  111  (July  28,  1980) 

ijle£_i!o__i__,  43  IBLA  217  (Auj.  11,  1980) 

Na£iaE.Sj._____i__g_,  "9  IBLA  228  (Aug.  12,  1980) 

N_l_____r_l.  uc)  IBLA  267  (Aug.  18,  1980) 

Tod_Anderson,  50  IBLA  66  (Sept.  17,  1980) 

«ichael_Jon_McFarland,  51  IBLA  173  (Nov.  26,  1980) 

E2Sard_____ra_er,  51  IBLA  294  (Dec.  17,  1980) 

52E2Et__.__ill_r___a__or____i__e____ller,  51  IBLA 
364  (Dec.  29?  1980) 

________________ ,  52  IBLA  125  (Jan.  13,  1981) 

Hgn£i_SiJZg!t.  52  IBLk    200  (Jan.  26,  1981) 

£§!l!!Sth_Gi_Ualker,  52  IBLA  214  (Jan.  30,  1981) 

fel2id_fU_Buttjereit,  52  IBLA  363  (Feb.  19,  1981) 

R2b£Ei_2^_§!indetA_Jeanrie_j.^_Ri_Sunder,  52  IBLA  375 
7?eb.  19,  1981) 

J*SSS_B^_Pii!lgI»  53  IBLA  l     (Feb.  26,  1981) 

Cla_ton____C_rtis,  54  IBLA  184  (Apr.  22,  1981) 

D.  L__N_els_n__R_____Tg__ki__,  57  IBLA  114  (Aug.  25, 
1981) 

Walter^Adgnkus,  67  IBLA  177  (Sept.  21,  1982) 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

J°h!l_fi_Sberwood,  48  IBLA  180  (June  9,  1980) 

ir.iando____alc_,  48  IBLA  351  (July  11,  1980) 

Vernon__.____Sh_rl___S____c_ham,  50  IBLA  1  (Sept.  5, 
11980) 

egliEii-inCi,  52  IBLA  5  (Jan.  5,  1981) 

£ale_Ei_Henkins,  52  IBLA  9  (Jan.  5,  1981) 

Pearl_C.i_Bar.nett,  52  IBLA  273  (Feb.  6,  1981) 

Jog-Sistgne,  52  IBLA  288  (Feb.  9,  1981) 

Lowe ll_L__Pat ten,  52  IBLA  299  (Feb.  10,  1981) 

Co_ona_o_0_l_Co.,  52  IBLA  308  (Feb.  10,  1981) 

L__L__F__t_____ohn_________,  52  IBLA  313  (Feb.  10, 

1981) 

Ja_e__C___r _______ .  53  IBLA  34  (Feb.  26,  1981) 

Si_!Sgilh_JioSiEd .  53  IBLA  92  (Mar.  2,  1981)   88  I.D.  341 

______________________ ,  53  IBLA  133  (Mar.  5,  1981) 

£Il£__W_____e__B_tt_____L___,  5  3  IBLA  136  (Bar.  9, 
1981) 

Paula_Troester_S_r__o_________,  53  IBLA  247  (Har.  19, 

l98lf 

J.2l>a_Pi>ltt___r__.__t_al_,  53  IBLA  313  (Har.  25,  1981) 

J2SS£l>_2 jur ovich ,  54  IBLA  100  (Apr.  15,  1981) 


NOTICE— Continued 

GENERALLY — Continued 

____________ ,  54  IBLA  116  (Apr.  16,  1981) 

C___le________o____III,  54  IBLA  119  (Apr.  16,  1981) 

53Scgt_S_lv_r_L__d__i_____Inc_,  54  IELA  121  (Apr.  16, 
1981) 

Ja_________________.  54  ibla  155  (Apr.  21,  i98i) 

Cell-Warren,  54  IBLA  159  (Apr.  21,  1981) 

Miiliaa-Ii-Schindler,  54  IBLA  221  (Apr.  23.  1981) 

__er__C_o_l____t__l_,  54  IBLA  229  (Apr.  27.  1981) 

wii:Ii§5_/idol____g___e_____l_,  54  IBLA  232  (Apr.  27, 
1981) 

SilliM- l!i_ili  JJ  d ,  54  IELA  303  (Apr.  29,  1961) 

S__n____o_______ohn_Golden,  55  IBLA  17  (Kay  26,  1981) 

Ea_l___e_iller,  55  IBLA  28  (May  27,  1981) 

J°e_Bgn]!d5.  55  IBLA  45  (May  29,  1981) 

Seiii-ii-MSDIi •    55  IBLA  47  (May  29,  1981) 

V__!___t__._D_A_ico___g____________l,  55  IBLA  116 

(June  J,~1981) 

__________ lnore,  55  IELA  128  (June  3,  1981) 

__r__ret_____et_rso_,  55  IBLA  136  (June  4,  1981) 

Albert_____Ro__rio,  55  IBLA  140  (June  4,  1981) 

J2S__h_____ov__h»  55  IBLA  182  (June  15,  1981) 

JL=_L§Sl3!!d_____.  55  IBLA  193  (June  16,  1981) 

Th2iaS_i!l22ii»s,  56  IBLA  55  (July  10,  1981) 

Si£J  5i_!irgei!l3J!x_Sej!iId__._Sha__,  56  IELA  109 
(July  16,~1981) 

!4li§E_Bi_Cosdgn,  56  IBLA  112  (July  16,  1981) 

____________ udi_ill____el_n_J__Ru___ ill,  56  IELA  158 

(July  20,  1911) 

£2___ n___ar___ll ,  56  IBLA  187  (July  20,  1981) 

A_______rn__,  56  IBLA  280  (July  28,  1981) 

_i_o____________g_te,  56  IBLA  315  (July  29,  1981) 

_____ ____________ I,  56  IBLA  318  (July  29,  1981) 

C________E___rg_n,  56  IBLA  334  (July  30,  1981) 

Do_ald_E.__l_c_,  56  IBLA  354  (Aug.  3,  1981) 

F_H_t__g____r__B__R__chi_,  56  IBLA  361  (Aug.  3,  1981) 

__i____ign,  56  IBLA  375  (Aug.  3,  1981) 

_________ illjgre,  56  IBLA  385  (Aug.  3,  1981) 

_or__n_L. _____ ,  57  IBLA  1  (Aug.  5,  1981) 

Dave  B.  Newman.  57  IBLA  23  (Aug.  6,  1981) 

_gb_r______ilsg_,  57  IBLA  40  (Aug.  10,  1981) 

L.i_C-_________w_r__ .  57  IBLA  242  (Aug.  27,  1981) 

^nteraountain  Exploration  Co.,  57  IBLA  271  (Aug.  31, 
198l7 

Intermountain  _x___ra_ion_Co_,  57  IBLA  274  (Aug.  31, 
198l7 
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GENERALLY — Continued 

Del_Rup.£,  57  IBLA  297  (Auj.  31,  1981) 

Li-M^Pern,  57  IBL&  339  (Sept.  1»  1981) 

Virjie_Dowler,  57  IBLA  J89  (Sept.  10,  1981) 

Steven_Vi_Miskof f ,  58  IBLA  32  (Sept.  16,  1981) 

JaBes_Ni_Tibbdlsx_Janet_Di_Tibbdls,  58  IBLA  42 
(Sept.  17,  198lf 

Dona ld_ Jar  dine,  58  IBLA  4 9     (Sept.  21,  1981) 

Kathrxn_Nackenzie,  58  IBLA  64  (Sept.  22,  1981) 

l§.hS.l-Q.L°^2-HkHS§j.-lH£s.i    ^B  IBLfl  8B  (Sept.  24,  1981) 

Grant  Kirkham.  Roberta  Kirkhaa,  58  IBLA  131  (Sept.  21, 
1981) 

Albert_Li_Fxlleru2,  58  IBLA  191  (Sept.  29,  1981) 

l25_/i££l23arth,  58  IBLA  224  (Sept.  30,  1981) 

Heirs_of _Raxmond_Di_Carson_et_ali,  58  IBLA  265 
(Oct.  7,  1981) 

Richard_Wi_Thogi,  58  IBLA  291  (Oct.  13,  1981) 

Bernard_Ei_Paclcard_et_ali,  58  IBLA  308  (Oct.  16,  1981) 

i§§_£.-._N§HI°5'  ^8  IBLft  3^5  (Oct.  16,  1981) 

«22eS_£oolc,  58  IBLA  350  (Oct.  19,  1981) 

Ll2yd_Pi_ Webster,  58  IBLA  363  (Oct.  20,  1981) 

BSfi_lb._£e»i§II_III#  ^>9  IBLA  lib  (Oct.  26,  1981) 

Sia£S_Ai_£g£2§i§I.  59  IBLA  283  (Oct.  30,  1981) 

J°tl!_Mi_ B2££iJ§ ,    59    IBLA    288     (Oct.     30,    1981) 

ASton_Ji_Mexer,  59  IBLA  311  (Nov.  U,  1981) 

Zivian_Sullivan_Karlson,  60  IBLA  10  (Nov.  13,  1981) 

Z£ai!!S_Ei_EjtiflS»  b0  IELA  11  (Nov.  17,  1981) 

fiIi_J°se_Trabal,  bO  IBLA  97  (Nov.  19,  1981) 

SQber t_G_i_Mil ton,  60  IBLA  104  (Nov.  20,  1981) 

Ja5S5_!ii_M2binson_et_ali,  60  IBLA  131  (Nov.  21,  1981) 

S°2iid_Ki_GuntertJL_Marion_Gi_Guntert,  60  IBLA  200 
(NovT  27,  1981) 

Car 1_BX_ Andersen,  61  IBLA  1  (Dec.  29,  1981) 

Ci§srron_Cor£i#  61  IBLA  90  (Dec.  31,  1981) 

Be£»an_Piltz,  61  IBLA  113  (Jan.  6,  1982) 

Dale_Ii_Patchenx_Guj_Wi_Patchen,  61  IBLA  185  (Jan.  26, 
1982) 

3A£h.a.e.I_I522I!e.x ,  61  IBLA  210  (Jan.  26,  1982) 

2§2_MEii!>ir  fel  IELA  356  (Feb.  16,  1982) 

Ji2_i!i._!S22a£§#  6^  IBLA  9  (Feb.  Zi,    1982) 

Otay  Wining  Co. .  62  IBLA  166  (War.  8,  1982) 

5aSSdan_Oil_CorEi,  62  IBLA  228  (Mar.  10,  1982) 

5SEliil_Sl isco_et_al._ ,  62  IBLA  260  (Bar.  15,  1982) 

Cheryl  R.  Cootcsey.  62  IBLA  307  (Har.  18,  1982) 

Sidnex_Oi_Siith,  62  IBLA  378  (Mar.  21,  1982) 


NOTICE — Continued 

GENERALLY--Continued 

5.3.1  tha_Ex_Ehbrecht,  62  IBLA  387  (Har.  24,  1982) 

Calaho^Minin^Co..  ,  b3  IBLA  5  (Mar.  25,  1982) 

£2££§I_£2fl£_C2£52Ai£ated_Minesx_Inci,  63  IDLA  203 
(Apr.~8,  1982) 

Cil^r  les_  Yx_Ne  f  f  ,     bl    IELA    234     (May    27,     1982) 

Marvin_Ex_Nukala,  64  IELA  313  (June  10,  1982) 

£]>arles_Li_ Roberts,  b5  IBLA  67  (June  23,  1982) 

Wi_A._Shepherdi  Viola  Mi_Shep.her  d ,  65  IELA  72 
(June  23,  1982)"" 

J_-_Earri_Van_Hoo<jen,  65  IBLA  175  (June  29,  1982) 

Milliam_Scott_01sen,  65  IBLA  274  (July  12,  1982) 

Viola_Peck_Whitnex,  65  IELA  3bl  (July  20,  1982) 

J2S_ii5Iiei!i_Slii_Si_jI=..  faS  IBLA  387  (July  2i.     1982) 

Be.nnis_M._Jox,  66  IBLA  2b0  (Auj.  17,  1982) 

Euaene_Ji_Curless,  67  IELA  135  (Sept.  16,  1982) 

£eiih_E._£errell,  67  IBLA  1(jl  (sept.  21,  1982) 

R2^Sli_J._Mahi_et_ali,  67  IBLA  370  (Oct.  8,  1982) 

Sl§a2Ii_*i_l2etschi_Sr. ,  69  IBLA  124  (Dec.  8,  1982) 

Richard_Wi_Rowe,  69  IBLA  135  (Dec.  8,  1982) 

£22_«iial!i.  69  IBL»  309  (Dec.  23,  1982) 

Enserch_ExxloraU.onx_Inci,    70    IBLA    25     (Jan.    6,    1983) 

ili!i_J22l£iL«._Suzanne_Kx_Marco,    7  0    IELA    29     (Jan.    6, 
1983) 

Gerwin_Elalce_ Riding,    70    IBLA    59     (Jan.     10,    1983) 

fii£ii2las_J._Mur£hj,    71    IBLA    368     (Mar.    28,    1983) 

Iieanor_A._Belser,    72    IBLA    232     (Apr.    26,    1963) 

IHei_i5££2£ajJDx_*adrex_Pilaer,    72    IBLA    383     (May    5,     1983) 

Ja5e§_D._Ro^sx_Maria_Ji_Ross,    72    IBLA    395    lMay    5>    1983) 

Adobe_Oil_6_Gas_Cor£^,    73    IBLA    263     (June    7,    1983) 

fi§I2l2_ii_i£J!3 .    ?3    IBLA    280    (June    7,    1983) 

Rai_McKeex_Cheril_McKee,    73    IBLA    311     (June    7,    1983) 

Baib3E2_PaiSe,    73    IBLA    381     (June    15,    1983) 

Ja£3i!§Iil!e_B5l2n.    73    IBL*    iiSi    (June    15,    1983) 

United  Ventures,  74  IBLA  31  (June  24,  1983) 

£a£e_ In ves t je n t _Co . ,  74  IBLA  163  (July  12,  1983) 

Skilley.- foiSlinJse.  7<*  IELA  210  (July  18,  1983) 

J!i!3h£§_Mineralsx_Inc..,  74  IBLA  217  (July  18,  1983) 

i°sS£i!iJ!e_S lo£er ,  74  IBLA  234  (July  19,  1983) 

£aul_T._Rxanx_Melvin_V._Lunt,  75  IBLA  76  (Au<j.  10,  1983) 

l£i£jt_*ssoc i a t es ,    76    IBLA    292     (Oct.    18,    1983) 

Thonas_M._Bloch,  76  IBLA  364  (Oct.  25,  1983) 

2ur_Turn_Now_AssJ.ni    77    IBLA    21     (Oct.     31,    1983) 

Jaies  Neil  Fletcher.  78  IBLA  330  (Jan.  21,  1984) 
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NOTICE — Continued 

GENERALLY — Continued 
Harriet_Ci_Shdf tel,  79  IBLA  228  (Feb.  29,  198U) 
"ac_Ai_Stevens,  83  IBLA  lbU  (Oct.  15,  1981) 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations. 

£2ia_a!ld_l1ari_Li_Clark,  U9  IBLA  11  (July  lb,  1980) 

^any.on_View_Mininj._Coi,  U9  IBLA  18*4  (July  31,  1980) 

Alfred_Letcher,  U9  IBLA  193  (Aug.  6,  1980) 

J°lll!_ii!>£°Il!i_Jli<  q9  IBLA  3J5  (Aug.  25,  1980) 

S°ldgn_Li_Cooi;er,  51  IBLA  191  (Dec.  5,  1980) 

Santa_Monica_Ho§2ital_«edical_Center_Foundat ion , 
51  IBLA  19U  (Dec.  5,  19807 

Abraffl_H.__Kr eider,  57  IBLA  68  (Aug.  18,  1981) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations  regardless  of  their  actual 
knowledge  of  what  is  contained  in  snch  regulations  or 
statutes. 

!2S2Ea§_i:i_!iarrison,  U9  IBLA  157  (July  30,  1980) 


Those  who  deal  with  the  Government  are  presumed  to 
have  knowledge  of  the  law  and  regulations  duly  adopted 
pursuant  thereto. 

£on_Sag.moeni_Pero_Adkisoni_Hard_Ii_Jgnes,  50  IBLA  8U 
(Sept.  17,  1980) 

D  ■._£..._  Bailey,  57  IBLA  120  (Aug.  25,  1981) 

Mrsi_Walter_Ei_Eolles,  58  IBLA  257  (Oct.  6,  1981) 

l!USI>£_i!i_2°aicher,  58  IBLA  337  (Oct.  19,  1981) 


Any  document  which  is  sent  by  certified  nail  to 
an  individual  at  his  record  address  is  considered  to 
have  been  served  at  the  time  of  return  by  the  post 
office  of  the  undelivered  certified  letter,  such  con- 
structive service  being  equivalent  in  legal  effect  to 
actual  service  of  the  document. 


Lite_Sabin,  51  IBLA  22b  (Dec.  15,  1980) 


87  I.D.  610 


where  BLM  sends  by  certified  mail  a  notice  to  an 
offeror  at  his  record  address  that  he  must  file  a  cer- 
tificate as  to  his  qualification  to  hold  an  oil  and  gas 
lease,  and  the  letter  is  returned  to  BLM  marked  "Not 
Deliverable  as  Addressed,  Unable  to  Forward,"  and  it 
is  established  that  nondelivery  was  due  to  post  office 
error,  the  appellant  will  not  be  considered  to  have 
received  notice,  and  the  rejection  of  the  lease  offer 
will  be  set  aside. 

Brooks_GriaaS,  51  IBLA  232  (Dec.  15,  1980)   87  I.D.  612 


NOTICE — Continued 

GENERALL¥--Continued 

Upon  a  determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  ty  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

J°h  J3_  S  w  a  nson  ,  51  IBLA  239  (Dec.  15,  1980) 

iiIiSld_Pease_gil_S_Gas_Coi,  52  IBLA  379  (Feb.  19,  1981) 


Any  document  which  is  sent  by  certified  mail  to 
an  individual  at  his  record  address  is  considered  to 
have  been  served  at  the  time  of  return  by  the  post 
office  of  the  undelivered  certified  letter,  such  con- 
structive service  being  equivalent  in  legal  effect  to 
actual  service  of  the  document. 

A  BLM  determination  disqualifying  a  first-drawn 
oil  and  gas  lease  offer  for  an  applicant's  failure  to 
furnish  additional  evidence  will  be  set  aside  where  it 
appears  that  in  unnecessarily  mailing  the  request  to 
furnish  additional  evidence  "Restricted  Delivery,"  ELK 
effectively  precluded  the  communication  from  reaching 
the  applicant. 

B£iil_lle»3nder,  53  IBLA  139  (Mar.  9,  1981) 


Under  the  "notation  rule,"  where  a  reservoir 
right-of-way  affecting  certain  land  is  noted  en  the 
official  records  of  the  Bureau  of  Land  Management, 
that  notation  is  effective  to  bar  leasing  of  the  cil 
and  gas  therein  under  the  Mineral  Leasing  Act  of  1920. 
This  result  follows  even  if  the  reservoir  right-of-way 
should  have  been  terminated. 

5£3_II!l§IS5is,  57  IBLA  163  (Aug.  27,  1981) 


BLM  has  satisfied  its  burden  of  giving  notice  of 
the  inclusion  of  leased  lands  in  a  KGS  and  of  the  con- 
comitant increase  in  annual  rental  to  $2  per  acre  or 
fraction  thereof  when  it  notifies  the  lessees  of  record, 
regardless  of  its  failure  to  notify  the  holder  cf  oper- 
ating rights  under  the  lease. 


I°bert_L. _Wriahtx_Shell_Oil_Cp_.  ,  60  IELA  1H2  (Nov. 
1981) 


2". 


The  law  imputes  knowledge  when  opportunity  and 
interest,  combined  with  reasonable  care,  would  neces- 
sarily impart  it;  therefore,  where  the  Eureau  of  Land 
Management  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a  corporate  lessee  which  the 
lessee  claimed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  inform  the  proper  office. 

Getti_Cil_Co. ,  bl  IBLA  226  (Jan.  28,  1982)  89  I.D.  2b 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  remedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circumstances.   An  appellant  mining 
claim  owner  may  not  claim  that  ignorance  of  applicable 


NOTICE--Continued 

GENERALLY — Continued 

statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a  material  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  thereof. 
That  BLM  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  to  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  of  the  Government. 

Harold_Ei_Woods,  61  IBLA  359  (Feb.  16,  1982) 


The  presumption  of  abandonment  under  sec.  31U  of 
FLPMA  need  not  have  been  preceded  by  any  particular 
notice  from  BLM,  because  the  public  is  deemed  to  know 
the  content  of  relevant  statutes  and  regulations. 

Diiid_and_Rgirdon_Dgremus,  61  IBLA  367  (Feb.  17, 
1982) 


Where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncoepetitive  oil  and 
gas  lease  to  execute  special  stipulations  involving 
protection  of  cultural  and  paleontological  resources 
on  the  leased  lands  within  30  days,  it  may  properly 
reject  the  lease  offer  when  the  special  stipulations 
are  not  executed  and  submitted  within  the  30  days. 
However,  where  the  offeror  asserts  on  appeal  that  it 
actually  never  received  the  stipulations,  its  failure 
to  execute  the  stipulations  and  return  them  to  BLM  may 
be  treated  as  a  curable  defect,  and  priority  of  filing 
will  be  determined  as  of  the  date  the  signed  stipula- 
tions are  received  by  BLM. 

First_Kississi££i_Corp.i(  62  IBLA  18U  (Mar.  9,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation,  the  posting  of  a  notice  of  the 
stipulation  in  the  public  room  of  the  BLM  State  office 
is  not  adequate  notice,  and  the  offeror  is  not  bound  to 
accept  the  lease  with  the  added  stipulation. 

£S!£I.Y._Elie£2ii_IIi£.L<  6U  IBLA  175  (May  26,  1982) 


NOTICE — Continued 

GENERALLY-- Continued 

the  offeror  is  not  bound  to  accept  the  lease  with  the 
added  stipulations. 

John. £i_ La_R ue ,  66  IELA  3U7  (Aug.  26,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offerer  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   How- 
ever, the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  to  be 
validly  issued,  unless  the  offeror  objects  to  the 
stipulation  within  30  days  of  its  receipt.   Any 
deficiency  in  the  notice  procedure  for  the  stipulation 
is  cured  when  the  offeror  fails  to  object  timely  to 
imposition  of  the  new  stipulation. 

l5giai_EnSI3J l2l>_J!S£Onsiderat.ion}.,  67  IBLA  260 

(Sept.  27,  1982) 

Harr.y_K.._Veal ,  73  IBLA  86  (May  18,  1983) 

Wil  1  iam_Ai_S  tevensonx_Altex_Oil_Corj:.i_  Imperial 


Overthrust  Part- 


Besources,  Inc.,  Donald  W.  Stevenson. 
fl££§hiE'  73  IEL*  305  "(June  7,  1983) 


Where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncompetitive  oil  and 
gas  lease  to  execute  special  stipulations  within  30 
days,  it  may  properly  reject  the  lease  offer  when  the 
special  stipulations  are  not  executed  and  submitted 
within  the  3C  days.   However,  where  the  offeror  subse- 
quently submits  the  signed  stipulations  prior  tc  the 
filing  of  a  junior  offer,  the  Board  will  remand  the 
case  to  BLM  so  that  his  offer  nay  be  considered  with 
priority  as  of  that  time. 

Ja»es_Mi_Chudnow,  68  IBLA  87  (Oct.  22,    1982) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations,  and  are  not  entitled  to  rely 
on  interpretations  thereof  used  in  another  state  office. 

Fen_F._Tzena,  68  IBLA  381  (Nov.  23,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of  a  notice  of  the  stipulation  in  the  public 
room  of  the  BLM  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Saery._Eneray.i_Inci,  6U  IELA  285  (June  ^,    1982) 

Securiti_Resources_Cor£i,  70  IBLA  319  (Jan.  31,  1983) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of 
additional  stipulations,  the  lease  is  not  binding  on 
the  offeror,  and  it  is  without  effect  in  the  absence 
of  the  offeror's  consent  to  the  additional  stipulations. 
Where  there  is  no  evidence  that  an  offeror  had  actual 
knowledge  of  the  stipulations  at  the  time  of  filing. 


Any  document  which  is  sent  by  certified  mail  to  an 
individual  at  his  record  address  is  considered  to  have 
been  served  at  the  time  of  return  by  the  Postal  Service 
of  the  undelivered  certified  letter,  such  constructive 
service  being  equivalent  in  legal  effect  to  actual  ser- 
vice of  the  document. 

Frank_Ci_Litlei_III,  69  IBLA  210  (Dec.  16,  1982) 


No  lease  for  lands  on  which  there  is  a  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a  pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.   Upon  a  ELM  determination  that  a  lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  on  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a  hearing  on 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  of  fact 
regarding  the  status  of  the  well. 


£_6_K  Petroleu! 
(Feb.~3,  1983) 


Inc.,  Twin  Arrow.  Inc.,  70  IELA  35a 


b42 


NOTICE--Continued 

GENERALLY-- Continued 

The  Department  is  obligated  to  notify  only  the 
lessee  of  record  about  the  termination  of  an  oil  and 
gas  lease  for  cessation  of  production.   It  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  other 
person  must  look  to  the  lessee  of  record  to  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  such  notice  is  not  provided. 

KernCo_Drillina_Coi_et_al.  ,  71  IBLA  5-3  (Feb.  22,  1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  issued  with  stipulations  of  which  the  offeror  has 
had  no  prior  notice,  either  actual  or  constructive, 
constitutes,  in  legal  effect,  a  counter  offer  which 
will  not  preclude  offeror  from  withdrawing  his  offer 
within  30  days  of  receipt  of  the  lease  and  stipulations. 

S2bert_£i_Schafer,  71  IbLA  191  (liar,  la,  1983) 


Upon  a  determination  that  production  has  ceased  on 
an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

l2£Sl_E£g£3I_£or£. ,  71  IBLA  2  37  (Mar.  18,  1983) 


NOTICE — Continued 

GENERALLY — Continued 

failed  to  pay  the  rental  within  the  required  30  days, 
BLM  correctly  rejected  appellant's  oil  and  gas  lease 
applica  tion. 

Siliiafi_Ii_H£ii!S_III,  7U  IBLA  133  (June  30,  1983) 


Estoppel  will  not  lie  against  the  Government 
where  the  record  establishes  that  a  party  is  properly 
chargeable  with  knowledge  of  the  true  tacts,  regard- 
less of  whether  those  facts  were  actually  known  by  that 
party. 

Celeste_Ci_Grinbera,  74  IBLA  180  (July  18,  1983) 


Where  documents  sent  to  a  prospective  oil  and  gas 
lease  offerer  are  returned  because  the  addressee  has 
moved,  and,  on  appeal  from  a  rejection  ot  his  applica- 
tion for  failure  to  submit  an  offer  and  tender  the 
first  year's  rental,  the  applicant  establishes  that  he 
had  left  a  current  forwarding  address  with  the  postal 
authorities,  the  provisions  of  13  CFR  1810.2(b)  relat- 
ing to  constructive  receipt  do  not  apply,  and  the 
rejection  of  the  application  will  be  reversed. 

Li_Lee_Hprschman,  7U  IBLA  360  (July  28,  1983) 


The  failure  of  an  Administrative  Law  Judge  to  give 
proper  notice  of  an  Indian  probate  hearing  will  be 
held  to  excuse  a  party's  failure  to  attend  the  hearing 
and  to  present  evidence. 


Where,  pursuant  to  U3  CFR  3112.4-1,  BLM  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and  gas 
lease  applicant  at  her  record  address  that  she  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Postal 
Service,  and  where  nondelivery  did  not  occur  as  a 
result  of  the  negligence  of  the  Postal  Service,  the 
applicant  is  considered  to  have  been  served  at  the  time 
of  return  to  BLM  by  the  Postal  Service  of  the  undeliv- 
ered certified  letter,  such  constructive  service  being 
ejuivdlsnt  in  legal  eftect  to  actual  service  of  the 
not  ice. 

Michele  M.  Dawursk,  71  IBLA  343  (Mar.  28,  1983) 


E§tate_pt_Richard_Evans_ Walker,  12  IEIA  44  (Oct. 
1983) 


28, 


The  Bureau  of  Land  Management's  transmission  of  a 
decision  to  a  person's  address  of  record  by  certified 
mail  constitutes  constructive  service  even  though  the 
attempt  by  the  post  office  to  deliver  the  document  at 
that  address  was  unsuccessful.   Such  delivery  meets  the 
requirements  of  the  regulations  governing  communica- 
tions by  mail,  13  CFR  1810.2(b). 


Red  Rock  Golf  £  Recreational  Ass'n.  Inc. 
(NovT  9"l983T~" 


77  IELA  87 


Where,  pursuant  to  43  CFR  3112. 4-1,  BLM  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and 
gas  lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Postal  Ser- 
vice, and  where  nondelivery  did  not  occur  as  a  result 
of  the  negligence  of  the  Postal  Service,  the  applicant 
is  considered  to  have  been  served  at  the  time  of  return 
to  BLM  by  the  Postal  Service  of  the  undelivered  cer- 
tified letter,  such  constructive  service  being  equiva- 
lent in  legal  effect  to  actual  service  of  the  notice. 

52  bert_K.._C  am  bridge,  72  IELA  bfa  (Apr.  12,  1983) 


When,  pursuant  to  4  3  CFR  3112. 4-1,  BLM  sends  notice 
by  certified  mail  to  a  simultaneous  oil  and  gas  applicant 
at  the  address  of  record  that  the  executed  lease  agree- 
ment and  rental  must  be  returned  to  ELM  within  30  days 
of  receipt,  and  the  notice  is  returned  to  BLM  marked 
"UNCLAIMED"  by  the  Postal  Service,  and  where  nondelivery 
did  not  occur  as  a  result  ot  negligence  of  the  Postal 
Service,  the  applicant  is  considered  to  have  been  served 
at  the  time  ELM  receives  the  returned,  undelivered 
certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  of  the 
notice.   A  tender  of  the  lease  agreement  by  the  applicant 
more  than  3C  days  subsequent  to  the  date  cf  constructive 
delivery  is  properly  rejected. 

Tom_Hurd,  80  IBLA  107  (Apr.  3,  1984) 


Where,  pursuant  to  43  CFR  3112.4-1,  BLM  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and  gas 
lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
rental,  and  the  delivery  stub  shows  the  date  the  first 
attempted  delivery  was  made  but  has  no  date  for  the 
second  attempted  delivery,  and  the  Postal  Service  held 
the  BLM  notice  for  the  required  time,  negligence  by  the 
Postal  Service  is  not  established;  appellant  was  con- 
structively served  and  thus  had  notice,  and  as  he 


With  respect  to  a  known  party  claiming  a  property 
interest  adversely  affected  by  a  decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650. 7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a  30-day  appeal 
period  from  date  ot  service.   Where  such  a  party  files 
a  notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 


643 


NOTICE--Continued 

GENERALLY — Continued 

that  decision  in  the  Federal  Register,  it  is  error  for 
the  Bureau  of  Land  Management  to  dismiss  the  appeal  as 
untimely . 

Goodnews_Bai_2ininij_Coi_et_ali,  81  IBLA  1  (Bay  14, 
1984) 


"Last  address  of  record."   For  the  purposes  of 
43  CFR  1810.2(b),  in  the  context  of  BLM's  processing 
of  a  lease  application,  the  address  stated  on  the 
application  is  to  be  used  as  the  "last  address  of 
record"  unless  the  applicant  has  filed  written  notice 
of  a  change  of  address  with  the  BLM  office  where  the 
application  was  filed. 

When  BLM  nails  a  decision  to  a  lease  applicant 
at  an  address  other  than  the  applicant's  address  of 
record,  BLM  cannot  attribute  constructive  notice  of 
the  decision  to  the  applicant  under  the  provisions  of 
43  CFR  1810.2  (b)  . 

y_i£tor_M._Qneti_Jr.,  al  IBL&  l"14  (Wav  31<  1984) 


Where  a  competitive  oil  and  gas  lease  imposes 
additional  stipulations  without  prior  notice  to  the 
offeror,  the  offeror  may  accept  or  reject  the  lease 
containing  the  additional  stipulations.   The  imposi- 
tion of  additional  stipulations  without  notice  to  the 
offeror  defers  the  15-day  period  in  43  CFR  3132.5(e) 
until  the  offeror  has  notice  of  the  stipulations  to  be 
included  in  the  lease. 

Iexaco_U..S._A.._et_a!.,  82  IBLA  61  (July  11,  1984) 

Shell_Oil_Cgi_et_ali,  83  IBLA  22  (Sept.  21,  1984) 


where  the  record  in  a  case  establishes  that  the 
person  authorized  by  a  Native  group  to  act  as  its  agent 
had  actual  notice  of  a  certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.   The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Eoard  has 
no  authority  to  waive  a  jurisdictional  requirement. 

Nabesna_Native_Cor£ix_Inci lOn_Reconsiderationi, 

83  IBLA  82  (Sept.  28,  1984) 


A  motion  to  dismiss  an  appeal  on  the  grounds  that 
the  appellant  failed  to  file  a  timely  notice  of  appeal 
within  30  days  of  actual  notice  of  the  BLM  decision 
will  be  denied  where  there  is  no  evidence  in  the  record 
of  when  the  appellant  had  such  notice. 

§haron_Lona_et_ali,  83  IELA  304  (Oct.  30,  1984) 


NOTICE — Continued 

GENERALLY — Continued 

The  Surface  Disturbance  Notice  (N-2)  is  not  a 
stipulation;  it  is  merely  notice  to  the  oil  and  gas 
lessee  that  prior  to  disturbing  the  surface  of  the 
leased  lands,  it  should  contact  the  surface  managing 
agency.   Such  notice  may  be  included  in  a  noncompeti- 
tive oil  and  gas  lease  ty  BLM  without  the  consent  of 
the  offeror. 

Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offerer 
of  an  additional  stipulation  relating  to  cultural 
resource  protection,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of 
the  offeror's  consent  to  the  additional  stipulation. 
Where  the  offeror  files  a  timely  objection  within 
30  days  of  receipt  of  the  lease,  and  seeks  cancel- 
lation of  the  lease  and  return  of  the  first  year's 
rental,  it  is  improper  to  deny  such  request. 

5°bert_fi_Frances_Kunkel,  84  IBLA  140  (Dec.  11,  1984) 


CONSTRUCTIVE  NOTICE 

In  the  absence  of  evidence  of  actual  knowledge 
that  a  lease  offer  was  made  in  violation  of  the  regu- 
lations, reliance  by  an  assignee  of  the  lease  on  the 
Bureau  of  Land  Management  decision  to  issue  the  lease 
is  not  unreasonable  and  will  support  assignee's  claim 
of  bona  fide  purchaser  status  where  there  is  no  pending 
inquiry,  protest,  or  appeal  proceeding. 

David-Bur  r_et_al..,  56  IBLA  225  (July  22,  1981) 


where  an  authorized  officer  uses  the  mails  to  send 
a  notice  or  other  communication  to  any  person  entitled 
to  such  a  communication,  that  person  will  be  deemed  to 
have  received  the  communication  if  it  was  delivered  to 
his  last  address  of  record  in  the  appropriate  office  of 
the  Eureau  of  Land  Management,  regardless  of  whether  it 
was  in  fact  received  by  him.   43  CFR  1810.2. 

Larr.Y_L._Lowenstein,  57  IBLA  95  (Aug.  25,  19Hl) 


With  respect  to  a  known  party  claiming  a  property 
interest  adversely  affected  by  a  decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650.7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a  30-day  appeal 
period  from  date  of  service.   Where  such  a  party  files 
1  notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 
that  decision  in  the  Federal  Register,  it  is  error  for 
the  Eureau  of  Land  Management  to  dismiss  the  appeal  as 
untimely. 

Gogdnews  Ba.y_Minin(j  Coi_et_ali,  81  IBLA  1  (May  14, 
1984)"" 


BLM  may  approve  a  petition  for  reinstatement, 
filed  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  U.S.C.  $  188(d),  (e) 
(1982) ,  for  a  noncompetitive  oil  and  gas  lease,  which 
terminated  automatically  prior  to  Jan.  12,  1983,  for 
failure  to  pay  the  annual  rental  on  or  before  the  lease 
anniversary  date  where  the  lessee  has  complied  with  the 
statutory  requirements  for  reinstatement.   In  cases 
where  petitions  have  been  filed  prior  to  publication  of 
the  requirement  to  pay  back  rentals  at  the  new  rate  of 
$5  per  acre,  or  notification  of  that  requirement  by 
BLM,  petitioner  is  properly  given  an  opportunity  to 
tender  the  additional  amount  required. 

S°£er t_£i_Cresgn ,  83  IBLA  362  (Nov.  15,  1984) 


Where  ELM  mails  a  notice  to  a  first-drawn 
applicant  in  a  simultaneous  oil  and  gas  lease  drawing 
requiring  the  applicant  to  submit  a  lease  offer  and 
tender  the  first  year's  rental  in  accordance  with 
43  CFR  3112.4-l(a),  the  applicant  will  be  deemed  to 
have  received  the  notice  if  it  was  sent  to  the  appli- 
cant's last  address  of  record,  regardless  of  whether  it 
was  in  fact  received  by  him.   However,  when  a  letter  is 
returned  to  ELM  as  undeli vera  tie,  BLM  should  examine 
the  case  record  to  see  if  it  contains  an  updated 
address.   If  an  updated  address  would  be  found  upon 
proper  examination,  the  notice  must  be  sent  to  the  new 
address  to  effect  service. 

Step.  he^C^  Ritchie,  81  IBLA  162  (May  31,  1984) 


OF_IC_RS_A_D_E_PLOYEES 
(S___also  Federal  Employees  6 
this  Index. ) 


Officers--if  included  in 


The  presumption  of  regularity  supports  the  acts  of 
public  officers  and,  in  the  absence  of  clear  evidence 
to  the  contrary,  they  are  presumed  to  have  properly 
discharged  their  official  duties. 

_on_Coo_,  60  IBLA  255  (Dec.  4,  1981) 


2IL_iND_GAS_L EASES — Continued 

GENERALLY — Continued 
M2I°ld_R._Leeds,  60  IBLA  383  (Dec.  23,  1981) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 
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United_States_Fish_S_Wildlife_Servi.ee,  72  IBLA  218 
(Apr.  25,  1983) 


£3vid_A___rovinse,  45  IBLA  111  (Jan.  23,    1980) 


where  on  appeal  from  rejection  of  a  simultaneous 
oil  and  gas  lease  offer,  it  is  alleged  that  the  offer 
designated  "Milner  Productions"  was  actually  sutmitted 
on  behalf  of  a  sole  proprietorship,  and  the  drawing  en- 
try card  does  not  show  the  last  name,  first  name,  and 
middle  initial  of  an  individual  offeror,  the  lease  of- 
feror will  be  deemed  unqualified  under  30  U.S.C.  4  181 
(1976),  and  the  offer  not  fully  executed  under  43  CFB 
3112.2-1  (a)  . 

29?_f!ill!er,  45  IBLA  119  (Jan.  23,  1980) 


Where  an  offer  for  a  noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a  defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 


OIL  AND  GAS 


SaS_£i_ Jones,  45  IBLA  208  (Jan.  30,  1980) 


GENERALLY 
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e  obligation  to  comply  is  contractual, 

will  not  be  excused  from  compliance 

objection  that  the  value  of  the  land 
fy  the  cost  ot  recontour ing,  or  on  the 
believes  the  fill  material  will  erode 
does  not  agree.   In  the  circumstances, 
ent  to  recontour  to  a  35X  slope  to 

the  cut  is  not  unreasonable. 


F_el__e_ources___velg__en__Co_,  84  IBLA  17  (Nov.  2b, 
1984) 


Lands  within  a  proposed  addition  to  the  National 

Desert  Wildlife  Range  are  not  subject  to  noncompetitive 
oil  and  gas  leasing  because  the  proposed  withdrawal,  if 

effective,  would  preclude  oil  and  gas  leasing,  the  same 
as  the  existing  withdrawal. 

lu£JS§r  £_Sn_d_r____loration__Inc_,  45  IELA  248  (Feb.  4, 
1980) 


Noncompetitive  oil  and  gas  leases  extended  beyond 
their  primary  term  pursuant  to  43  CFR  3107.4-3  expire 
by  operation  of  law  at  the  end  of  the  extension  unless 
one  of  the  statutory  grounds  for  extension  is 
established. 

£<!.!!£____  iller ,  46  IBLA  285  (Mar.  27,  1980) 


2IL______AS_  LEASES 

(_ee_alsg  Mineral  Leasing  Act,  Cuter  Continental  Shelf 
Lands  Act--if  included  in  this  Index.) 

GENERALLY 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

John_C____l_d,  45  IBLA  84  (Jan.  17,  1980) 

___S__M_ck,  45  IBLA  99  (Jan.  17,  1980) 

Sernar___encorel_i,  4b  IBLA  53  (Feb.  20,  1980) 

Ha££I_£ii5II!5!Si>  utt  IBLA  246  (June  17,  1980) 

S2ilther___nion_2xEloration_Co_,  51  IBLA  149  (Nov.  26, 
1980) 

__lliam_C____lc_,  60  IBLA  248  (Dec.  4,  1981) 


The  Mineral  Leasing  Act  of  1920,  as  amended, 
30  U.S.C.  $  181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.   Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Monument  and  an  offer  to  lease  land  within  the  monu- 
ment must  be  rejected. 

_red_____Anna_R____n____istine_A__Ce__ina_o ,  46  IELA 
301  (MarT  31,  1980) 

£l§d____Cerminaro,  52  IBLA  116  (Jan.  13,  1981) 


where  the  offeror  designated  on  a  drawing  entry 
card  (DEC)  is  "Energy  Investment  Co.,"  allegedly  a  sole 
proprietorship,  but  the  DEC  is  signed  by  an  individual, 
who  states  that  he  intended  to  file  as  an  individual, 
the  lease  offer  is  properly  rejected  because  under 
30  U.S.C.  *  181  (1976),  a  sole  proprietorship  is  not  a 
qualified  offeror  and  the  offer,  as  an  individual's 
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offer,  has  not  been  properly  executed  pursuant  to  the 
instructions  on  the  DEC. 

Ei_ Ji_Ha uae n ,  17  IBLA  109  (Apr.  28,  1980) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

fiiine.B^^atz,  47  IBLA  177  (flay  7,  1980) 


Where  a  question  of  fact  exists  as  to  when  ac- 
creted land  was  formed  in  front  of  a  patented  upland 
lot  along  the  Yellowstone  River  and  whether  title  to 
the  accreted  land  is  in  the  United  States  and,  there- 
fore, subject  to  oil  and  gas  leasing,  a  hearing  may 
be  ordered  by  this  Board  pursuant  to  43  CFR  "4.115. 

It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

Eldin  L.  R.  Johnson,  Marilyn  Johnson,  47  IBLA  366 
(May  21,  1980"" 


A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

V£EEon_and_Rita_Benson,  18  IBLA  61  (Hay  29,  1980) 

J.2£*._Ji_ Bender,  51  IBLA  375  (May  19,  1981)   88  I.D.  550 

S2^£Et_£i_tiSE»  60  IBLA  117  (Nov.  21,  1981) 


Where  on  appeal  from  rejection  of  a  first-drawn 
simultaneous  oil  and  gas  lease  offer,  it  is  alleged 
that  (1)  the  offer  signed  by  Katherine  H.  Dunlap  was 
actually  submitted  on  behalf  of  Charles  L.  Dunlap  whose 
name  appears  on  the  front  of  the  drawing  entry  card, 

(2)  the  front  does  not  show  the  last  name,  first  name, 
and  middle  initial  of  Katherine  Dunlap  as  offeror,  and 

(3)  Charles  Dunlap  did  not  submit  the  information  re- 
quired under  13  CFR  3102.7,  the  offer  will  be  deemed 
not  fully  executed  and  must  be  rejected  under  13  CFR 
3112.2-1  (a)  . 

C har les_Li_Dunla£ ,  48  IBLA  136  (Bay  30,  1980) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  13  CFR  3112.4-1  when  the  offeror 
submits  a  check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

£dward_Goodman,  18  IBLA  152  (June  9,  1980) 


OIL  AND  GAS  LEASES--Con t inued 


GENERALLY— Continued 


Under  30  U.S.C.  $  188(b)   (1976),  an  oil  and  gas 
lease  issued  after  Aug.  21,  1935,  under  the  provisions 
of  30  U.S.C.  t  226  (1976),  is  subject  to  cancellation 
by  the  Secretary  for  lease  violation  unless  or  until 
the  land  covered  by  any  such  lease  is  known  to  contain 
valuable  deposits  of  oil  or  gas.   A  lease  known  to  con- 
tain such  deposits  is  subject  to  cancellation  in  accor- 
dance with  30  U.S.C.  *  181(h)(1)   (1976),  which  requires 
a  proceeding  in  Federal  district  court  instituted  by 
the  Attorney  General. 

Naartex  Consulting  CorpT.  48  IBLA  166  (June  y,  1980) 


Sec.  28  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  *  185  (1976),  is  not  applicable  to  on-lease 
oil  and  gas  production  facilities  which  are  included  in 
a  surface  use  and  operations  plan,  and  which  are  autho- 
rized by  the  approval  of  an  application  to  conduct 
leasehold  operations  or  construction  activities. 

Sec.  29  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  *  186  (1976),  has  consistently  been  inter- 
preted as  not  providing  authority  separate  from  sec. 
28  of  the  Mineral  Leasing  Act,  30  U.S.C.  «  185  (1976), 
for  oil  and  gas  pipeline  rights-of-way.   Instead,  it 
reserves  to  the  United  States  the  right  to  allow  other 
rights-of-way  or  to  lease  other  minerals  on  Federal 
land  already  leased  for  the  extraction  of  one  mineral, 
and  allows  the  reservation  of  the  right  to  dispose  of 
the  surface  of  land  leased  for  mineral  extraction 
"insofar  as  said  surface  is  not  necessary  to  the  use 
of  the  lessee  in  extracting  and  removing  deposits 
thereon. " 

The  Secretary  has  broad  power  to  regulate  all 
on-lease  activities  by  oil  and  gas  lessees  and  operators 
pursuant  to  the  conditions  contained  in  oil  and  gas  leases 
and  his  general  regulatory  authority  under  the  Mineral 
Leasing  Act.   The  procedures  for  regulating  activities  on 
oil  and  gas  leases,  established  under  Secretarial  Order 
2948  and  the  BLH-USGS  Cooperative  Procedures  Agreement 
implementing  that  order,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.   The  Secretary  has  broad  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  other 
delegation  of  his  authority  and  any  other  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  be  constructed  only 
after  appropriate  rights-of-way  have  been  granted. 
Similarly,  on-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  require 
rights-of-way.   Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  be  granted  pursuant  to 
either  sec.  28  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  %    185  (1976),  or  Title  V  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  13  U.S.C. 
*«  1761-1771  (1976)  . 

Riqht-of-Way  Requirements  for  Gathering  Lines  and 

Other  Production  Facilities  Located  Within  Oil  and 

Gas  LeaseholdsT  M-36921  73une  197  198o7    "  87~I.D.  291 


The  Geological  Survey  is  the  Secretary*s  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis  in  evaluating  a  lease  bid. 

Where,  following  remand  because  the  record  fails 
to  disclose  a  rational  basis  for  rejection  of  the  high 
bid  at  a  competitive  oil  and  gas  sale,  the  Geological 


OIL_AND_GAS_LEASES — Continued 
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Survey  supplies  the  factual  basis  and  a  reasoned  analy- 
sis supporting  the  conclusion  that  the  bid  is  inade- 
quate, BLH  may  so  conclude  and  properly  reject  the 
bid. 

Qja i_Oi l_Co . .  49  IE-LA  33  (July  21,  19B0) 


OIL_AND_GAS_LEASES — Continued 

GENERALLY — Continued 

aiount  of  the  bid  replaces  priority  of  filing  as  the 
dominant  factor. 

Blacji  Jaw  J^  Resource  s_CorEif    50    IBLA    399     (Cct.    24,    1980) 

87    I.E.    497 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLH  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  43  CFR  3112. U-l  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a  spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

22Edon_E^._Jacober,  49  IBLA  91  (July  22,  1980) 


An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a  noncompetitive  oil  and  gas 
lease  for  an  offer  drawn  with  the  first  priority  at  a 
simultaneous  drawing  when  he  fails  to  pay  the  first 
year's  rental  within  15  days  of  receipt  of  notice  that 
such  payment  is  due. 

Ear l_Fi_ Ha rtlei ,  49  IBLA  140  (July  30,  1980) 


A  determination  by  the  Geological  Survey  that 
lands  are  within  an  undefined  known  geologic  structure 
will  not  be  disturbed  in  the  absence  of  a  clear  showing 
that  the  determination  was  improperly  made. 

CQlzl  n; Act ion^Jnc.,  50  IBLA  5U  (Sept.  15,  1980) 

A»bra_Oil_and_Gas_Co.,  58  IBLA  67  (Sept.  22,  1981) 


A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the  filing  of 
the  offer  and  prior  to  the  time  of  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

J.ames_Huslo w^_Sr . ,  51  IBLA  19  (Oct.  28,  1980) 


Where  BLM  incorporates  by  reference  a  Geological 
Survey  memorandum  into  its  decision  rejecting  a  com- 
petitive oil  and  gas  lease  offer  and  where  such  memo- 
randum was  the  principal  basis  on  which  the  decision 
rejecting  the  offer  was  made,  the  memorandum  must  be 
made  available  to  the  offeror. 

Southern  Unicn_Exp_loration_Coi,  51  IBLA  89  (Nov.  5, 
1980) 


In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a  refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  to  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

£iiIl§d_Plomis,  51  IBLA  125  (Nov.  20,  1980) 


When  land  has  previously  been  included  in  a  lease 
that  has  been  canceled,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  43  CFR  3112. 

Biy_i£_Ai_Pl2iA2se,  50  IBLA  271  (Oct.  6,  1980) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  and  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a  lease  which  expired 
by  operation  of  law  at  the  end  of  its  primary  term, 
because  under  43  CFR  3112.1-1  land  in  an  expired  lease 
is  subject  to  the  filing  of  new  lease  offers  only  in 
accordance  with  simultaneous  filing  procedures. 

3aitha_Hi_Findeiss,  50  IBLA  359  (Oct.  16,  1980) 


Although  under  the  Departmental  regulations  a  com- 
petitive bidder  in  an  oil  and  gas  lease  sale,  must, 
where  there  is  another  party  in  interest,  submit  the 
signed  statements  required  by  43  CFR  3102.7,  failure  to 
comply  with  the  regulation' does  not  require  rejection 
of  the  bid.   This  result  follows  because  in  noncompeti- 
tive offerings  the  critical  element  is  determining  the 
first  qualified  offeror.   For  competitive  bidding,  the 


where  BLH  sends  by  certified  mail  a  notice  to  an 
offeror  at  his  record  address  that  he  must  file  a  cer- 
tificate as  to  his  qualification  to  hold  an  oil  and  gas 
lease,  and  the  letter  is  returned  to  BLH  marked  "Not 
Deliverable  as  Addressed,  Unable  to  Forward,"  and  it 
is  established  that  nondelivery  was  due  to  post  office 
error,  the  appellant  will  not  be  considered  to  have 
received  notice,  and  the  rejection  of  the  lease  offer 
will  be  set  aside. 

Brooks_Gr  ia^s ,  51  IBLA  232  (Dec.  15,  1980)   87  I.E.  612 


The  grant  of  an  oil  and  gas  permit  under  the 
Mineral  Leasing  Act,  30  U.S.C.  %    181  (1976)  ,  prior  to 
the  location  of  a  mining  claim  in  1929  precludes,  as 
long  as  the  permit  is  in  force,  the  appropriation  of 
land  therein  included  under  the  mining  laws. 

United  States  v.  Ernest  Hiqbee  et  al..  52  IELA  83 
<Jan.~9,  1981) 


A  BLH  determination  disqualifying  a  first-drawn 
oil  and  gas  lease  offer  for  an  applicant's  failure  to 
furnish  additional  evidence  will  be  set  aside  where  it 
appears  that  in  unnecessarily  mailing  the  request  to 
furnish  additional  evidence  "Restricted  Delivery,"  BLH 
effectively  precluded  the  communication  from  reaching 
the  applicant. 


Betty  Alexander.  53  IBLA  139  (Har.  9,  1981) 
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2Ii:_Al!B_SAS_L  EASES — Continued 

GENERALLY — Continued 

The  ALA  refers  only  to  "gas"  or  "natural  gas" 
without  any  qualifying  adjectives,  thus  supporting  a 
nonrestrictive  reading  of  those  terns  to  include  coal- 
bed  gas.   Coalbed  gas  is  leasable  under  the  oil  and 
gas  leasing  provision  of  the  MLA,  30  D.S.C.  §  226 
(1976)  . 


°S2§E§!liE_2i_an<i_I±ai>t_i2_IiiEac__Co^_b_3d_G^__i_ 
Fl_eral_Coal__e_osits,    M-36935     (May    127~198~T) 

as  i.d. 
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Adjudication  of  an  appeal  before  the  Board  of 
Land  Appeals  is  necessarily  based  on  the  information 
included  in  the  case  file.   Where  there  is  nothing  in 
the  case  file  to  support  BLB's  basis  for  rejecting  an 
oil  and  gas  lease  offer,  ELB's  decision  rejecting  the 
offer  will  be  reversed. 

Patr_icia_B__  Amoroso,  55  IBLA  190  (June  16,  1981) 


OIL  AND  GAS  LEASES —  Con t i n ued 

GENERALLY — Continued 

The  provisions  of  43  CFR  3102.6-2  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fail  to  comply  therewith,  the  application 
must  be  rejected. 

Bernard_S__Stor_er ,  60  IBLA  67  (Nov.  19,  1981) 


Where  en  appeal  from  rejection  of  a  simultaneous 
oil  and  gas  lease  offer,  it  is  alleged  that  the  offer 
designated  "J.F.C.  Oil  6  Gas"  was  actually  submitted 
on  behalf  of  a  sole  proprietorship,  and  the  drawing 
entry  card  does  not  show  the  last  name,  first  name, 
and  middle  initial  of  an  individual  offeror,  the  lease 
offeror  will  be  deemed  unqualified  under  30  U.S.C. 
t  181  (1976),  and  the  offer  not  fully  executed  under 
43  CFR  3112.2-l(a)   (1979). 

JiFiCi_Oil_and_Gas,  60  IBLA  191  (Nov.  27,  1981) 


A  cashier's  check  is  an  acceptable  form  of  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  4  3  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  a 
bank  upon  itself,  issued  by  an  authorized  officer  of 
the  bank,  and  directed  to  another  person.   Where  a 
check  submitted  as  a  filing  fee  appears  on  its  face  to 
be  a  valid  cashier's  check,  a  Bureau  of  Land  Management 
decision  refusing  such  a  check  will  be  reversed  and  the 
case  remanded  to  BLH. 


Ev.a_McG.heej 
1981)"" 


.Willia m_J__Bo t t ,  55  IBLA  292  (June  26, 


A  defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened.  The  Department  is  authorized  to  accept  only 
the  offer  of  the  first-qualified  applicant,  one  who  has 
fully  complied  with  all  the  regulations. 

Jeff_Co_,  61  IBLA  74  (Dec.  31,  1981) 

J°kS_Ii_Ji£°eS»  66  IBLA  219  (Aug.  16,  1982) 


Filing  fees  submitted  in  the  form  of  an  instrument 
drawn  by  a  bank  on  its  own  assets,  and  which  is  signed 
by  an  officer  of  the  bank  and  is  a  direct  obligation  of 
the  issuing  bank  are  acceptable  under  43  CFR  3112.2-2. 

Ii°ise__i_lex__Day^d_B_il_er,  56  IBLA  7  (June  30,  1981) 


Failure  of  the  high  bidder  at  a  competitive  oil 
and  gas  lease  sale  to  execute  a  lease  results  in  for- 
feiture of  the  deposit  submitted  with  the  high  bid. 
Refund  of  the  deposit  because  offeror  elects  after  the 
sale  to  withdraw  his  offer  is  not  allowed. 

fl2SeII_SEe_r ,  56  IBLA  151  (July  20,  1981) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a  study 
as  required  by  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  (,    1782  (1976),  the 
special  stipulations  are  not  unreasonable,  per  se. 

John  R.  Anderson.  57  IBLA  149  (Aug.  25,  1981) 


A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
showing  that  the  determination  was  improperly  made,  nor 
will  the  applicable  rental  be  reduced  without  sach  show- 
ing. 


Where  the  offerors  designated  on  an  offer  to  lease 
for  oil  and  gas  are  "HcClain  Hall  and  Arthur  R.  Frank, 
d/b/a  Frank's  Surface  Radiation  Evaluations"  and  the 
offer  form  is  signed  by  the  named  individuals  who  state 
that  they  intend  to  file  as  individuals,  the  lease 
offer  is  proper  since  it  is  possible  to  determine  the 
full  names  of  the  offerors  and  the  words  "d/b/a  Frank's 
Surface  Radiation  Evaluations"  should  have  teen  treated 
as  surplusage. 

BcC_Ui__Hal___ArJ_h_r____Fran_,  61  IBLA  202  (Jan.  26, 
1982) 


Federal  statutes  governing  mineral  leasing  on  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therewith 
for  purposes  of  determining  the  first-qualified  offeror 
for  a  Federal  oil  and  gas  lease. 

k5fl_J_ExElo_:a^io^_Grou_,  63  IBLA  "2  (Mar.  30,  1982) 

LSMJ  Exploration  Group.  74  IBLA  185  (July  18,  1983) 

k§S_ Assoc_a_e___Inc_ ,  74  IBLA  192  (July  18,  1983) 


Where  an  oil  and  gas  lease  applicant  who  is  an 
employee,  but  not  a  client  of  a  leasing  service  and  has 
no  agreement  with  the  leasing  service,  uses  the  ser- 
vice's parcel  selection  information  to  complete  her 
application,  the  leasing  service  is  not  her  agent 
within  the  meaning  of  43  CFR  3102.2-6  and  the  documents 
required  by  that  regulation  need  not  be  filed. 

Lill iaji_E___i_kle_ ,  63  IBLA  81  (Bar.  30,  1982) 


S2I_ii_5£Ka_,  57  IBLA  401  (Sept.  14,  1981) 
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OIL  AND  GAS  LEASES — Continued 


OIL  AND  GAS  LEASES — Continued 


GENERALLY — Continued 


GENERALLY — Continued 


A  defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetit ive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. 

l2Eel_En_r___Cor__,  64  IBLA  92  (Hay  12,  1982) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  an  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a  lease  which 
expired  by  operation  of  law,  because  under  43  CFR 
3112.1-1  such  land  is  subject  to  leasing  only  under  the 
simultaneous  filing  system,  U3  CFR  Subpart  3112. 

Todd  S.  Welch.  66  IBLA  350  (Aug.  26,  1982) 


The  provisions  of  43  CPB  3102.6-2  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fails  to  comply  therewith  by  neglecting  to 
include  a  list  of  clients'  names  and  addresses,  the 
application  must  be  rejected. 

£iniel_1lr_»lig5.  6"  IBL*  339  (June  10,  1982) 


Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalu- 
ation of  tracts  of  land  offered  at  a  sale  of  competi- 
tive oil  and  gas  leases  and  the  Secretary  is  entitled 
to  rely  on  its  reasoned  analysis. 

Li_B._BJ.alte,  67  IBLA  103  (Sept.  15,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.   But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.   Where  BLH 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  complete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
documents  were  in  fact  timely  tiled,  preponderance  of 
the  evidence  decides  the  case.   Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  BLM 
most  probably  received  the  documents. 

________ _C_. ,  64  IBLA  392  (June  17,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat  in  an  area  where  it  is  hoped  that 
these  animals  will  be  reestablished,  the  imposition  of 
protective  stipulations  will  be  affirmed. 

_______________ ,  65  IBLA  210  (June  30,  1982) 


The  provisions  of  43  CFR  3102.2-6  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fails  to  comply  therewith,  the  application 
must  be  rejected. 

*i»A n_IU_G_ ______ n ,  67  IBLA  333  (Oct.  1,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat,  the  imposition  of  protective 
stipulations  will  be  affirmed. 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a  study 
as  required  by  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1782  (1976)  ,  the 
special  stipulations  are  not  unreasonable,  per  se. 

Ida  Lee  Anderson.  John  R.  Anderson,  67  IBLA  340 
(Oct.  57  1982) 


Oil  and  gas  leases  may  be  acquired  and  held 
only  by  citizens  of  the  United  States,  associations  of 
citizens  (including  partnerships) ,  corporations,  and 
municipalities.   The  Mineral  Leasing  Act  does  not  pro- 
hibit the  creation  of  joint  tenancies  when  oil  and  gas 
leases  are  issued.   Where  the  two  offerors  are  desig- 
nated on  a  competitive  oil  and  gas  lease  bid  as  "Turner 
C.  Smith,  Jr.  and  Signe  D.  Smith,  husband  and  wife,  as 
Joint  Tenants,  DBA  Turner  Smith  6  Associates"  and  the 
bid  is  signed  by  each  person  individually,  the  bid  is 
acceptable  in  that  form  since  it  is  possible  to  deter- 
mine the  full  names  of  the  offerors. 

Although,  under  the  Departmental  regulations  in 
effect  at  the  time  of  the  sale,  a  competitive  bidder 
in  an  oil  and  gas  lease  sale,  where  there  are  other 
parties  in  interest,  was  required  to  submit  the  signed 
statements  required  by  43  CFR  3102.2-7  (1981),  failure 
to  comply  with  the  regulation  does  not  require  rejec- 
tion of  the  bid.   Whereas,  in  noncompetitive  offerings, 
the  critical  element  is  determining  the  first  qualified 
offeror,  in  competitive  bidding,  the  amount  of  the  bid 
replaces  priority  of  filing  as  the  dominant  factor. 


lu£I!§r_C_______j 

(July  23,  1982) 


Jr.  , 


___________ ith,  66  IBLA  1 

89  I.D.  386 


Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a  sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis. 

The  bids  received  at  a  sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Mary  H.  .Gonzales,  67  IBLA  351  (Oct.  5,  1982) 


The  Bureau  of  Land  Management  may  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of  a 
no  surface  occupancy  stipulation.   where  the  record 
shows  that  the  Bureau  has  adequately  considered  the 
factors  involved  and  that  the  stipulation  is  a  reason- 
able means  to  accomplish  proper  Departmental  purposes, 
a  decision  requiring  the  stipulations  will  be  affirmed. 

_______________ ,  68  IBLA  167  (Oct.  29,  1982) 


6149 


OIL  AND  GAS  LEASES — Continued 


GENERALLY — Continued 


Where  an  application  is  drawn  first  in  a  simul- 
taneous  oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFR  3112.4-1  and  3112.6-1,  when 
the  applicant  submits  a  payment  of  $60  within  the 
specified  time,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  ti«e. 

Jj._£§ne_Everette,  68  IBLA  225  (Nov.  15,  1982) 


The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  any  offer  to  lease  public  lands  for 
oil  and  gas  deposits  upon  a  proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 
Rejection  of  an  offer  is  proper  where  the  record  demon- 
strates leasing  might  adversely  affect  sensitive  bio- 
logical species  in  the  Algodones  Dunes  Outstanding 
Natural  Area. 

Eaile_Ex£loration_Coi,  69  IBLA  96  (Nov.  30,  1982) 


An  oil  and  gas  offer  describing  land  which  cannot 
be  encompassed  within  a  6-mile  square  or  within  an  area 
not  exceeding  six  surveyed  sections  in  length  or  width 
is  defective  and  must  be  rejected. 

Richard_H_1_Rowe,  69  IBLA  135  (Dec.  8,  1982) 


2Ii_*ND_GAS_LEASES--Continued 

GENERALLY — Continued 

With  regard  to  oil  and  gas  leases,  forfeitures  are 
favored  by  the  law,  so  that  such  leases  are  to  be  con- 
strued liberally  in  favor  of  the  lessor  and  provisions 
for  forfeiture  strictly  enforced. 

where  an  oil  and  gas  lease  limits  the  lessee's 
right  to  remove  equipment  placed  on  the  lease  to  a  cer- 
tain period  of  time  following  the  lease's  termination, 
any  equipment  left  on  the  leasehold  after  that  period 
becomes  the  property  of  the  lessor. 

The  Department  is  obligated  to  notify  only  the 
lessee  of  record  about  the  termination  of  an  oil  and 
gas  lease  for  cessation  of  production.   If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  other 
person  must  look  to  the  lessee  of  record  to  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  sach  notice  is  not  provided. 

£« oCo_pr  i  1 1  i  na_Co.. _e t_a  1.. ,  71  IBLA  53  (Feb.  22,  1983) 


The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalua- 
tion of  tracts  of  land  offered  at  a  sale  of  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  to 
rely  on  its  reasoned  analysis. 

The  bids  received  at  a  sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Harvey_E._Yates_Co. ,  71  IBLA  134  (Mar.  9,  1983) 


The  provisions  of  43  CFR  3102.2-1,  3102.2-4,  and 
3102.2-6  must  be  strictly  construed  and  where  an  oil 
and  gas  lease  applicant  or  his  agent  fails  to  comply 
therewith,  the  application  must  be  rejected. 


Westates_Grgup_Noi_ 


69  IBLA  186  (Dec.  15,  1982) 


Where  the  regulations  require  an  oil  and  gas  lease 
applicant  who  is  receiving  the  assistance  of  any  other 
person  or  entity  which  is  in  the  business  of  providing 
assistance  to  participants  in  a  Federal  oil  and  gas 
leasing  program  to  file  a  copy  of  any  agreement  with 
such  person  or  entity  and  the  applicant  fails  to  do  so, 
the  application  properly  is  rejected. 

B°".3££_Ki_Davis,  70  IBLA  7  (Jan.  6,  1983) 


The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalua- 
tion of  tracts  of  land  offered  at  a  sale  of  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  to 
rely  on  its  reasoned  analysis. 

Iead_&_Stevensx_Inci,  70  IBLA  377  (Feb.  8,  1983) 


A  Federal  oil  and  gas  lease  conveys  to  the  lessee 
the  exclusive  right  to  develop  the  leased  deposits.   In 
view  of  the  exclusivity  of  this  grant,  no  one  may  law- 
fully install  equipment  for  such  development  on  a 
Federal  leasehold  unless  he  holds  such  authority  by  or 
through  the  lessee. 

Another  person  claiming  through  or  under  a  lessee 
has  the  same  right  to  remove  equipment  as  the  lessee 
himself  and  must  exercise  it  within  the  same  time 
period  the  lessee  would  have  had  to  do  so. 


Where  ELM  informs  an  offeror  for  an  over-the- 
counter  oil  and  gas  lease  that  it  is  prepared  to  issue 
a  lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  of  BLM's  decision, 
the  decision  is  interlocutory  and  the  30-day  period  for 
filing  a  notice  of  appeal  will  not  begin  until  the 
compliance  period  has  been  concluded. 

J2kD_li_ Anderson,  71  IBLA  172  (Mar.  10,  1983) 


A  protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.   Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  te  deemed  to  te 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

<£2iiie_Skodras,  72  IBLA  120  (Apr.  14,  1983) 

Patricia_C_._Alker,  79  IBLA  123  (Feb.  22,  1984) 


The  provisions  of  43  CFR  3102.6-2,  relating  to 
filing  of  a  signed  statement  or  copy  of  a  written 
agreement  with  persons  who  assist  an  applicant  in  a 
Federal  oil  and  gas  leasing  program,  are  strictly 
construed.   In  the  event  an  offeror  fails  to  comply 
therewith,  the  offer  is  properly  rejected. 

Xl£ex_Oil_Co. ,  73  IBLA  241  (June  1,  1983) 


Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a  sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis.   However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a  bid  as  inadequate,  it  must 
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ensure  that  a  reasoned  explanation  is  provided  for  the 
record  to  support  the  decision. 

The  bids  received  at  a  sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Ediard_Li_Jghnson,  73  IBLA  253  (June  2,  1963) 


in  oil  and  gas  lease  offer  for  less  than  6U0  acres 
of  land  is  properly  rejected  when  the  offer  fails  to 
include  other  adjoining  lands  which  were  available  for 
leasing  at  the  tine  the  offer  was  filed,  although 
included  in  a  prior  outstanding  lease  offer. 

Edward_E.._Nicksic,  75  IBLA  U  (Aug.  2,  1983) 


Minerals  Management  Service  was  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a  sale  of  com- 
petitive oil  and  gas  leases  and  the  Secretary  was 
entitled  to  rely  on  its  reasoned  analysis.   However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a  bid  as  inadequate,  it  must 
ensure  that  a  reasoned  explanation  is  provided  for  the 
record  to  support  the  decision. 

Ambra_0il_6_Gas_Coi,  75  IBLA  11  (Aug.  2,  1983) 


Where  a  group  of  simultaneous  oil  and  gas  lease 
applications  was  received  in  Nov.  1982  with  a  single 
check  to  cover  the  filing  fees,  it  was  error  for  the 
Bureau  of  Land  Management  to  deposit  the  check  without 
first  examining  the  applications  to  ascertain  the  ade- 
quacy of  the  amount  of  the  check  as  required  by  «3  CFB 
3112.5  (a)  (3)   (1982)  . 

£harles_ Anderson,  76  IBLA  <402  (Oct.  27,  1983) 


where  a  19U1  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  of  production 
beyond  1956  on  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment"  of  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 


SIL_AND_GAS_ LEASES — Continued 
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The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a  condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a  national  forest.   where  on 
appeal  an  offeror  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  complaints,  the  imposition  of  the 
stipulation  will  be  upheld. 

James  H,  Chudnow,  Laurent  A,  Giesbert.  78  IELA  317 
IjanT  2U,  198a7~ 


«3  CFR  3112.1-1  provides  that  all  lands  which  are 
not  within  a  known  geological  structure  and  are  covered 
by  a  lease  which  expires  by  operation  of  law  are  sub- 
ject to  leasing  only  in  accordance  with  43  CFR  Subpart 
3112. 

JoS-Ni-Johnson,  78  IBLA  382  (Jan.  31,  198"4) 


Departmental  regulation  13  CFR  3105.6  provides 
that  consolidation  of  leases  may  be  approved  if  it  is 
determined  that  there  is  sufficient  justification. 
Where  appellant  has  not  shown  that  consolidation  would 
be  beneficial  to  the  United  States  and  has  not  offered 
any  evidence  to  show  that  BLB  abused  its  discretion  in 
denying  the  consolidation,  the  denial  of  such  request 
will  be  affirmed. 

Conocot_ I nc* ,  80  IBLA  161  (Apr.  11,  198U)   91  I.D.  181 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  permission  to  drill  may  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  tasis  for  a  decision  to  permit  drilling. 

Sierra_Club_et_ali_JOn_Judicial_Remandi,  80  IELA  251 
(Bay~2,  198<*7 


Constitution  Petroleum  Co.,  Inc. 
1983) 


78  IBLA  3  (Dec.  12, 


Where  a  junior  offeror  challenges  the  issuance 
of  a  lease  to  a  senior  offeror  on  the  basis  that  the 
senior  offer  improperly  included  320  acres  of  land  not 
available  for  noncompetitive  leasing  and  thereby 
asserts  that  the  lease  could  have  only  issued  for  less 
than  6U0  acres  of  land,  the  appeal  is  properly  rejected 
where  the  record  shows  that,  irrespective  of  the 
320  acres  in  question,  there  still  remained  610  acres 
of  other  public  land  within  the  lease  offer  as  required 
by  U3  CFR  3110.1-3  (a)  . 

J2hfi_£i_iS!iie.  78  IBL»  239  (Jan.  10,  198«) 


Where  BLM's  request  for  additional  information  may 
reasonably  te  interpreted  as  not  subject  to  a  specific 
time  limit,  its  rejection  of  an  offer  for  failure  by 
the  offeror  to  submit  the  requested  materials  within 
30  days  must  be  reversed. 

Two  Rich  Partnership.  82  IBLA  1<48  (July  30,  198<4) 


Departmental  regulation  13  CFR  3105.6  (1982) 
permits  consolidation  of  leases  in  the  interest  of 
conservation.   Where,  however,  some  leases  sought  by 
appellant  to  be  consolidated  were  located  in  a  known 
geologic  structure,  and  some  were  not,  the  Bureau  of 
Land  Management  properly  denied  consolidation. 


Vukasoyich_Drilling_Coi,  83  IBLA  9  (Sept.  18,  1980) 
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An  oil  and  gas  lease  application  must  be  rejected 
pursuant  to  13  CFR  3112.2-l(d)  (1982)  where  the  appli- 
cant uses  the  address  of  another  person  or  entity  which 
is  in  the  business  of  providing  assistance  to  those 
participating  in  the  simultaneous  oil  and  gas  leasing 
system.   Where  a  person  or  entity  assists  oil  and  gas 
lease  applicants  by  forming  them  into  partnerships  for 
this  purpose,  arranging  for  the  filing  of  their  appli- 
cations by  a  filing  service,  receiving  remuneration  for 
such  services,  and  by  processing  and  collecting  the 
applicants'  mail  through  the  use  of  a  common  address; 
this  constitutes  assistance  to  participants  in  the  oil 
and  gas  leasing  program  pursuant  to  43  CFR  3100.0-5(d) 
(1982)  . 

narg.aret_Gi_Pasc.ale,  83  IBLA  268  (Oct.  25,  1981) 


Pursuant  to  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  amending  sec.  31  of  the 
Mineral  Leasing  Act  of  1920,  30  O.S.C.  $  188  (1982), 
the  royalty  rate  imposed  on  a  reinstated  oil  and  gas 
lease  may  not  be  less  than  16-2/3  percent  unless  the 
Secretary  finds  that  there  are  uneconomic  or  other 
circumstances  which  could  cause  undue  hardship  or 
premature  termination  of  production,  or  if  in  the 
Secretary's  judgment,  it  would  be  otherwise  equitable 
to  reduce  the  royalty  rate.   where  a  lessee  fails  to 
provide  credible  evidence  of  such  circumstances,  a 
reduction  in  the  royalty  rate  below  16-2/3  percent  is 
not  justified. 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty  Man- 
agement Act  of  1982  provides  the  Secretary  of  the 
Interior  with  discretionary  authority  to  reinstate 
terminated  leases.   Reinstated  leases  which  were  ter- 
minated for  "inadvertent"  failure  to  make  timely  rental 
payment  shall  be  subject  to  the  conditions  contained  in 
30  D.S.C.  4  188(e)  (1982). 

_u_f_0il_Co___,  83  IBLA  289  (Oct.  25,  1984) 


Where  lessee's  approved  application  to  drill  is 
conditioned  upon  agreement  to  recontour  the  drill  site 
cut  into  a  65*  slope  "as  much  as  possible  to  the  orig- 
inal form,"  the  obligation  to  comply  is  contractual, 
and  the  lessee  will  not  be  excused  from  compliance 
because  of  its  objection  that  the  value  of  the  land 
does  not  justify  the  cost  of  recontouring ,  or  on  the 
basis  that  it  believes  the  fill  material  will  erode 
away,  but  bLM  does  not  agree.   In  the  circumstances, 
BLH's  requirement  to  recontour  to  a  35*  slope  to 
partially  fill  the  cut  is  not  unreasonable. 

Fuel  Resources  Development  Co. .  84  IBLA  17  (Nov.  26, 
1984) 


Pursuant  to  30  U.S.C.  «  188(b)   (1982),  when  the 
lessee  fails  to  pay  rentals  on  or  before  the  anniver- 
sary date  of  the  lease,  and  no  oil  and  gas  in  paying 
quantities  is  being  produced  on  the  leased  premises, 
the  lease  shall  automatically  terminate  by  operation  of 
law.   The  Secretary  may  reinstate  the  lease,  pursuant 
to  30  U.S.C.  «  188(c)   (1982),  if  the  full  rental  is 
paid  within  20  days  of  the  lease  anniversary  date,  and 
the  failure  to  timely  pay  the  rental  was  justifiable  or 
not  due  to  a  lack  of  reasonable  diligence.   Reliance 
upon  receipt  of  a  courtesy  notice  can  neither  prevent 
a  lease  from  terminating  by  operation  of  law  nor  serve 
to  justify  a  failure  to  timely  pay  the  rental.   When 
the  lessee  has  actual  notice  that  the  rental  was  due, 
and  the  failure  to  timely  pay  the  rental  was  due  to 
the  lessee's  own  neglect,  the  failure  to  timely  pay 
is  neither  justifiable  nor  demonstrative  of  reasonable 
diligence.   Therefore  a  petition  for  reinstatement  must 
be  rejected. 

Bar £_______ vers,  84  IBLA  158  (Dec.  13,  1984) 


ACQUIRED  LANDS  LEASES 

If  acquired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  te  con- 
formed to  that  system,  the  lands  must  be  described  fcy 
legal  subdivision,  section,  township,  and  range.   Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  be 
described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner. 

The  responsibility  of  furnishing  a  proper  and 
adequate  description  of  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  any  difficulties  in 
ascertaining  a  proper  metes  and  bounds  description  do 
not  preclude  the  requirement  that  such  lands  be  cor- 
rectly described. 

A  description  of  land  applied  for  in  an  oil  and 
gas  lease  offer  for  acquired  lands  is  proper  so  long  as 
it  meets  the  requirements  of  the  applicable  regulation 
whether  it  includes  some  land  not  available  for  lease 
or  omits  some  that  is. 

Where  an  offer  for  a  noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a  defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

Sa______ones .  45  IBLA  208  (Jan.  30,  1980) 


Although  Federal  oil  and  gas  leasing  is  subject  to 
extensive  supervision  by  the  Secretary  of  the  Interior, 
and  although  the  Secretary  has  broad  discretion  over 
whether  or  not  to  lease  particular  lands  within  the 
public  domain,  once  he  has  granted  the  lease  he  may 
not  derogate  the  rights  of  the  Federal  lessee  acquired 
under  the  Mineral  Leasing  Act  and  the  lease  granted 
pursuant  thereto. 

BLH  may  not  grant  to  a  party,  other  than  the  oil 
and  gas  lessee,  a  right-of-way  to  dispose  of  salt  water 
by  pumping  it  into  the  lessee's  plugged  oil  and  gas 
well  located  on  producing  leased  lands,  where  the 
grant  effectively  precludes  lessee's  rights  to  further 
explore,  drill,  and  develop  the  leasehold  under  the 
lease  and  the  Mineral  Leasing  Act  by  utilizing  its  own 
well. 

Penroc  Oil  Corp.  et  al..  84  IBLA  36  (Nov.  27,  1984) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  O.S.C.  *$  351-359  (1970),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a  lease 
offer  be  obtained  prior  to  the  issuance  of  a  lease  for 
such  land.   Absent  consent,  the  Department  of  the 
Interior  is  without  authority  to  issue  a  lease. 

Arthur  E.  Heinhart  and  Irwin  Rubenstein.  46  IBLA  27 
"(PebT  20,  1980) 


Before  an  oil  and  gas  lease  for  Federal  acquired 
lands  can  issue,  the  consent  of  the  agency  adminis- 
tering the  surface  is  required  by  statute,  and  an 
applicant  for  such  a  lease  must  execute  any  special 
stipulations  required  by  the  administering  agency  as 
a  condition  to  the  giving  of  its  consent.   In  such 
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cases  the  Department  of  the  Interior  has  no  jurisdic- 
tion to  waive  execution  of  the  special  stipulations  or 
to  alter  the  terms  thereof. 

Thorn as_Conn ell,  46  IBLA  331  (Apr.  4 ,  1980) 


An  oil  and  gas  lease  offer  for  acquired  lands  in 
which  the  United  States  owns  a  fractional  mineral 
interest,  filed  before  Sept.  30,  1976,  Bust  have  been 
accompanied  by  a  statement  showing  the  extent  of  the 
offeror's  ownership  of  the  operating  rights  to  the 
fractional  mineral  interest  not  owned  by  the  United 
States.   An  offer  which  was  defective  for  failure  to 
comply  with  this  mandatory  regulation  must  be  rejected 
where  it  was  filed  in  the  simultaneous  drawing  proce- 
dure. 

Irma_SDear,  52  IBLA  360  (Feb.  19,  1981) 


Where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Where  title  to  the  minerals  in  a  tract  of 
acquired  land  which  is  the  subject  of  an  oil  and  gas 
lease  offer  cannot  be  determined  from  records  in  the 
possession  of  the  BLM,  the  burden  is  on  the  applicant 
to  search  the  land  records  to  ascertain  the  chain  of 
title  and  establish  the  eligibility  of  the  tract  for 
leasing.   Applicant  may  be  required  to  furnish  evidence 
from  the  county  recorder's  office  in  the  nature  of  a 
title  abstract  sufficient  to  allow  BL11  to  determine  the 
status  of  title  to  the  oil  and  gas  in  the  tract  sought 
for  leasing.   Rejection  of  the  offer  in  the  exercise  of 
the  Secretary's  discretion  over  leasing  is  proper  where 
an  applicant  declines  to  provide  such  information. 

where  there  is  uncertainty  regarding  title  to  the 
oil  and  gas  in  an  acquired  land  tract  embraced  in  an 
oil  and  gas  lease  offer,  and  the  evidence  provided  by 
the  applicant  does  not  provide  a  sufficient  basis  for 
a  legal  opinion  as  to  the  status  of  title,  the  offer 
is  properly  rejected  by  the  BLfl.   However,  if  the 
applicant  provides  new  evidence  on  appeal  tending  to 
show  the  existence  of  a  Federal  interest  in  the  oil 
and  gas  in  the  tract,  the  case  may  be  remanded  for 
consideration  of  the  new  evidence. 

Edward_Ci_She£ardson,  53  IBLA  79  (Mar.  2,  1981) 


where  a  regulation  allows  land  description  by 
legal  subdivision,  section,  township  and  range,  by 
metes  and  bounds,  and  by  "tract  acquisition  numbers," 
but  is  insufficiently  clear  to  allow  a  determination 
as  to  when  one,  rather  than  another  of  these  methods 
of  description  should  be  used,  an  oil  and  gas  lease 
offeror  who  has  described  the  lands  sought  by  tract 
acquisition  numbers  will  not  be  held  to  have  lost  his 
statutory  preference  right  for  failure  to  comply  with 
the  regulation  if  the  description  afforded  is  accurate 
for  the  purpose. 

Malter_Ri_Wilsoni_Jr.,  55  IBLA  96  (June  1,  1981) 
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The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  ««  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  a 
lease  offer  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.   Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a  lease. 

£enn is_ Harris ,  55  IBLA  280  (June  25,  1981) 

Bachalk.Production^Inc^,  64  IBLA  4  (May  3,  1982) 


A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  land  within  the  boundaries  of  the  Fort  Laramie 
National  Historic  Site  administered  by  the  National 
Park  Service  is  properly  rejected  since  the  Mineral 
Leasing  Act  for  Acquired  Lands  specifically  excludes 
lands  within  national  parks  or  monuments  from  its 
terms. 

Ed_Pendl e ton ,  57  IBLA  146  (Aug.  25,  1981) 


where  an  acquired  lands  noncompetitive  oil  and  gas 
lease  offer  is  partially  rejected  on  the  basis  of  a 
recommendation  made  by  the  Bureau  of  Reclamation  and 
merely  concurred  in  by  the  Forest  Service  and  on  appeal 
the  offeror  alleges  that  the  present  policy  of  the 
Bureau  of  Reclamation  is  to  lease  with  appropriate  stip- 
ulations and  the  record  fails  to  support  adequately  the 
original  recommendation,  the  case  will  be  remanded  in 
order  to  determine  whether  a  lease  may  issue  for  such 
lands. 

Esdras_Ki_Hartlei,  57  IBLA  293  (Aug.  31,  1981) 


Acquired  lands  within  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  may  be  leased  only 
after  competitive  bidding  under  the  provisions  of 
43  CFR  Part  3120,  and  a  noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a  known  geologic  structure. 

JLt_Ii_.3<!  I  h°l  land  r  61  IBLA  175  (Jan.  26,  1982) 

Elcoexi_Inc.,  68  IBLA  130  (Oct.  28,  1982) 


It  is  improper  for  the  Bureau  of  Land  Management 
to  reject  a  noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a  nota- 
tion stating  that  it  is  a  reproduction. 

lexas_Oil_and_Gas_Cgrp.i,  61  IBLA  312  (Feb.  4,  1982) 


Where  43  CFR  3101 . 2- 3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  as  shown  on  a 
map  accompanying  the  offer,  an  acquired  lands  oil  and 
gas  lease  offer  with  such  tract  description  and  accom- 
panied by  such  map  is  acceptable. 

U21in_Ex£lorationi_Inc.,  63  IBLA  392  (Apr.  30,  1982) 
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The  Mineral  Leasing  Act  for  Acquired  Lands  of 
19U7,  as  amended,  30  U.S.C.  tt  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a  lease  for  such  land.   Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a  lease. 

*j;tgx  Oil  Corp.,  Emery  Energy,  Inc.,  66  IBLA  307 
7Aug.  24,  1982) 

Joseph  C.  Manga,  71  IBLA  187  (Bar.  10,  1983) 

I i°£ence_Went jor t h ,  72  IBLA  218  (Apr.  27,  1983) 

Sober t_Gi_Lxnn,  72  IBLA  355  (Apr.  29,  1983) 

hi tex_0i l_Cor£_. ,  73  IBLA  73  (Hay  17,  1983) 

J°S_Ei_Sheltgn,  73  IBLA  250  (June  2,  1983) 

Freder ick_L. _Smi t h ,  78  IBLA  345  (Jan.  25,  1984) 


OIL  AND, GAS  LEASES — Continued 

ACQUIRED  LANDS  LEASES — Continued 

An  offer  to  lease  acquired  lands  for  oil  and  gas 
which  cannot  be  embraced  within  a  6-mile  square  or 
within  an  area  not  exceeding  six  surveyed  sections  is 
defective  and  unless  the  exception  expressed  in  43  CFR 
3110.1-3  (b)  applies,  should  be  rejected. 

l£S ter_Somjer ,  69  IBLA  296  (Dec.  23,  1982) 


An  acquired  lands  oil  and  gas  lease  offeror  may 
properly  be  required  to  furnish  the  Bureau  of  Land 
Management  with  certain  title  information  from  the 
county  recorder's  offices  as  a  precondition  to  lease 
issuance  if  the  Bureau  has  insufficient  title  informa- 
tion.  However,  where  the  oil  and  gas  plat  tears  the 
notation  that  the  United  States  holds  a  50  percent 
mineral  interest,  it  is  unreasonable  for  the  Bureau  to 
require  the  offeror  to  submit  information  from  the 
county  records  to  establish  the  50  percent  mineral 
interest  in  the  United  States  without  first  attempting 
to  verify  its  records. 

James  H.  Chudnow.  70  IBLA  150  (Jan.  18,  1983) 


Where  minerals  not  owned  by  the  United  States  have 
been  leased  for  oil  and  gas  purposes  under  the  terms  of 
the  Mineral  Leasing  Act  for  Acquired  Lands,  the  lease 
must  be  canceled  because  only  acquired  minerals  owned 
by  the  United  States  are  subject  to  leasing  under  the 
Act. 

Ri_Li_H ulholland ,  67  IBLA  14  (Sept.  3,  1982) 


It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
mitted for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successive 
angle  points  of  the  boundary  of  the  tract.   Where  there 
is  an  exclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Chevron.  U.S.A..  Inc..  67  IBLA  266  (Sept.  27,  1982) 

Kaih.erine_C.._Thouez,  69  IBLA  391  (Jan.  4,  1983) 


It  is  proper  to  reject  an  acquired  lands  oil  and 
gas  lease  offer  submitted  for  less  than  an  entire  tract 
of  acquired  lands,  not  surveyed  under  the  rectangular 
system  of  public  land  surveys,  where  the  boundary  of 
the  land  sought  is  not  described  by  course  and  distance 
between  each  successive  pair  of  angle  points  of  the 
boundary  of  the  tract. 

Thomas  Connell.  70  IBLA  289  (Jan.  27,  1983) 


An  acquired  lands  oil  and  gas  lease  offer  is 
properly  rejected  when  the  metes  and  bounds  description 
in  the  offer  is  stated  as  starting  from  corner  1  of 
tract  S-la,  when  in  actuality,  the  metes  and  bounds 
description  originates  from  corner  2  of  tract  S-18. 
BLR  is  not  required  to  alter,  modify,  or  correct  the 
metes  and  bounds  description  in  an  over-the-counter 
acquired  lands  oil  and  gas  lease  offer  in  order  to 
resolve  a  disparity  in  the  land  description. 

Thomas_Connell,  70  IBLA  292  (Jan.  27,  1983) 


Where  43  CFR  3101.2-3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  an  acquired 
lands  oil  and  gas  lease  offer  using  such  a  description 
must  be  accompanied  by  a  map  clearly  marked  showing  the 
location  of  the  requested  lands  or  the  offer  will  be 
rejected. 

IS§ter_Son3.er,  69  IBLA  177  (Dec.  15,  1982) 


Under  sec.  3  of  the  Hineral  Leasing  Act  for 
Acquired  Lands,  as  amended,  30  U.S.C.  %    352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  compliance  with  a  condition  imposed  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a  prerequisite  to  giving  its  consent  to  issuance  of  a 
noncompetitive  oil  and  gas  lease.   Moreover,  the  Depart- 
ment has  no  authority  to  require  that  the  agency  provide 
a  rational  justification  for  imposition  of  the  condition. 

Amoco  Production  Co.,  69  IBLA  279  (Dec.  21,  1982) 


It  is  proper  to  reject  oil  and  gas  lease  offers 
for  less  than  an  entire  tract  of  acquired  lands  that 
are  not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  desired  lands  are  neither 
described  in  the  offers  by  metes  and  bounds,  as  in  the 
deed  by  which  the  United  States  acquired  title  to  them, 
nor  described  by  courses  and  distances  between  succes- 
sive angle  points,  tying  by  course  and  distance  into 
the  description  of  the  lands  in  the  deed. 

Hapco  Production  Co,.  Inc..  70  IBLA  339  (Feb.  2,  1983) 


Under  43  CFR  3101.2-3  (c)  an  offer  or  application 
for  accreted  lands  not  described  in  the  deed  to  the 
United  States,  must  include  a  description  by  metes 
and  bounds,  giving  courses  and  distances  between  the 
successive  angle  points  on  the  boundary  of  the  tract, 
and  connected  by  courses  and  distances  to  an  angle 
point  on  the  perimeter  of  the  acquired  tract  to  which 
the  accretions  appertain. 

Paul  C.  Kphlman.  Lee  B.  McDonald.  71  IBLA  357 
(Bar.  28,  1983) 
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ACQUIBED  LANDS  LEASES— Cont inued 

The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  **  351-359  (197b), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  the  acquired  land  described  in 
the  lease  offers  be  obtained  prior  to  the  issuance  of 
leases  for  such  land.   where  the  Corps  of  Engineers 
does  not  consent  to  lease  lands  noncompetiti vely ,  but 
indicates  a  willingness  to  lease  competitively,  the 
Department  of  the  Interior  is  without  authority  to 
lease  the  lands  noncompet itively. 

§*«_Pi_ Jones ,  74  IBLA  212  (July  19,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  for  an 
undivided  one-half  interest  in  acquired  land  must  be 
rejected  where  the  land  has  been  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field,  even  when  leasing  might  be  considered  in 
the  public  interest  because  the  offeror  is  the  owner  of 
the  other  one-half  interest. 

Worth_Di_Warex_Gay_l_Li_Ware,  74  IBLA  256  (July  22,  1983) 


It  is  proper  to  reject  an  oil  and  gas  lease  offer 
submitted  for  a  tract  of  acquired  land,  not  surveyed 
under  the  rectangular  system  of  public  land  surveys, 
where  the  boundary  of  the  tract  is  not  described  by 
course  and  distance  between  the  successive  angle 
points  on  the  boundary  of  the  tract. 

The  responsibility  of  furnishing  a  proper  and 
adequate  description  of  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  difficulties  in  ascer- 
taining a  proper  metes  and  bounds  description  do  not 
preclude  the  requirement  that  such  lands  be  correctly 
described. 

fluski_Oil_Coi,  74  IBLA  264  (July  25,  1983) 


An  over-the-counter  oil  and  gas  lease  offer  which 
describes  acquired  land  by  tract  acquisition  number 
must  be  accompanied  by  a  map  showing  the  location  of 
the  requested  lands  or  the  offer  will  be  rejected. 

8°a_Si_t!2i«3»  75  IBL*  !33  (Aug.  15,  1983) 


A  BLH  decision  rejecting  a  noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands,  because  the  mineral 
estate  was  reserved  by  the  grantor  when  the  land  was 
conveyed  to  the  United  States,  will  be  affirmed  on 
appeal  where  the  offeror,  who  asserts  that  the  mineral 
estate  has  vested  in  the  United  States  under  the 
(lichigan  Dormant  Hinerals  Act,  fails  to  submit  any  evi- 
dence in  support  thereof. 

§Eace_I n ves t or s ,  75  IBLA  183  (Aug.  22,  1983) 


An  oil  and  gas  lease  offer  for  acquired  lands  is 
properly  rejected  where  it  contains  an  incomplete  land 
description,  specifically,  the  failure  to  specify  the 
section  as  required  by  43  CFR  3101.2-3  (a). 

William  B.  Rawlins.  76  IBLA  165  (Sept.  27,  1983) 


ACQUIRED  LANDS  LEASES--Cont inued 

The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  «  460v-4  (1976).   Where  BLH  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

Tho ma s_Fi_S.tr oock  ,  77  IBLA  137  (Nov.  15,  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of  1947, 
as  amended,  30  U.S.C.  *$  351-359  (Supp.  V  1981),  autho- 
rizes the  Secretary  of  the  Interior  to  lease  all  depos- 
its of  oil  and  gas,  inter  alia,  which  are  owned  by  the 
United  States  and  which  are  within  the  lands  acquired 
by  the  United  States.   Where  the  mineral  interest  in 
lands  sought  by  appellant  is  owned  by  the  State  of 
Colorado,  BLB  may  not  issue  a  lease  pursuant  to 
30  U.S.C.  «  352,  even  though  the  United  States  owns 
the  surface.   BLB's  management  of  the  public  lands 
pursuant  to  sec.  302  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  «  1732  (1976)  ,  does 
not  extend  to  lands  whose  mineral  estate  is  owned  by 
the  State  of  Colorado  and  whose  surface  is  managed  by 
the  Army. 

Donald  Ernest  Willkens.  77  IBLA  144  (Nov.  15,  1983) 


BLB  may  properly  reject  a  noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands  to  the  extent  it 
includes  acquired  military  lands  which  were  subject 
to  a  Secretarial  moratorium  on  noncompetitive  oil  and 
gas  leasing. 

A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  may  properly  describe  the  requested  land 
by  acquisition  tract  number  assigned  by  the  acquiring 
agency,  in  accordance  with  43  CFR  3101. 2- 3  (b)  (3) ,  where 
the  land  has  not  been  surveyed. 

££>ic.e_Anderson ,    77    IBLA    376     (Dec.    7,    1983) 


Where  a  1941  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  of  production 
beyond  1956  on  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment"  of  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 


Constitution  Petroleni 
19837 


Inc..  78  IBLA  3  (Dec.  12, 


Where  an  acquired  lands  oil  and  gas  lease  offeror 
signs  an  offer  form  in  ink,  photocopies  exact  reproduc- 
tions of  the  offer  form,  including  the  signature,  with 
the  intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  documents  as  the  offer,  that 
offer  fulfills  the  signature  requirement  of  43  CFB 
3111.1-2  (a)  (1981),  and  it  is  improper  to  reject  that 
offer  because  the  photocopies  were  not  personally 
signed. 

Where  a  noncompetitive  acquired  land's  oil  and  gas 
lease  offeror  submits  one  original  lease  offer  form 
together  with  six  copies  of  the  front  of  the  original 
form  and  six  copies  of  the  back  of  the  form,  the 
offeror  has  failed  to  comply  with  43  CFB  3111.1-2  (a) 
(1981),  which  specifies  that  each  copy  must  be  an  exact 
reproduction  of  one  page  of  both  sides  of  the  official 
approved  one-page  form.   However,  failure  to  submit 
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properly  reproduced  copies  of  the  for»  is  a  curable 
defect  under  43  CFB  Jill. 1-1  (e)  (4)  (1981). 

Jafi£§_Li_Ca5blos_IIIx_Christine_Ci_Ca«blos,  78  IBLA 
369  (Jan.  30, "1984) 


Where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its nay  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  llineral 
Leasing  Act  for  Acquired  Lands. 

J§E4ld_A.._Waters,  78  IBLA  387  (Jan.  31,  1984) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  §5  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a  lease 
application  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.   Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a  lease. 
Where  an  offeror  seeks  to  lease  lands  under  the  juris- 
diction of  the  Department  of  the  Navy,  and  that  Depart- 
ment refuses  consent,  no  lease  may  issue. 

Union  Oil  Co.  of  California.  Stephen  E.  Bubala,  79  IBLA 
86  (Feb.  16,  1984) 


Where  43  CFR  3101. 2- 3  (b)  (3)   (1982)  allowed  the 
use  of  the  acquisition  tract  number  assigned  by  the 
acquiring  agency  to  identify  land  sought  to  be  leased, 
an  acquired  lands  oil  and  gas  lease  offer  using  numbers 
assigned  by  the  acquiring  agency  and  accompanied  by  a 
map  on  which  the  location  of  individual  tracts  within 
the  administrative  unit  is  clearly  marked  and  labeled 
is  acceptable. 

Leon  F.  Scully,  Jr..  Paul  D.  Beaird.  79  IBLA  117 
(Feb?  227~1984) 


BLH  may,  in  its  discretion,  decline  to  issue  an 
oil  and  gas  lease,  pursuant  to  an  over-the-counter 
offer,  where  its  records  do  not  clearly  show  that  the 
title  to  the  oil  and  gas  is  in  the  United  States. 
Prior  to  such  action,  however,  BLB  should  afford  the 
offeror  an  opportunity  to  show  that  the  United  States 
does,  in  fact,  own  title  to  the  oil  and  gas  interests 
in  the  lands  sought  to  be  leased. 

Russell  H.  Green.  Jr..  81  IBLA  201  (June  1,  1984) 


BLH  may  properly  reject  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  for  acquired 
military  lands  which  were  subject  to  a  Secretarial 
moratorium  on  noncompetitive  oil  and  gas  leasing  at  the 
time  that  the  offer  was  filed,  even  where  the  Secretary 
has  thereafter  rescinded  the  moratorium,  but  has  pro- 
vided that  the  land  will  be  leased  under  the  simultane- 
ous oil  and  gas  leasing  system. 

I*££i£i_Il£l2Eation_Co.,  82  IBLA  172  (Aug.  7,  1984) 
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l£inces_ Hi_ Ro d ke ,  53  IBLA  98  (Bar.  4,  1981) 


The  Bureau  of  Land  Management  may  properly  reject 
a  noncompetitive  oil  and  gas  lease  offer  where  the 
acreage  applied  for,  as  determined  from  a  protracted 
survey,  exceeds  the  maximum  allowable  acreage  under 
43  CF8  3110.1-3  (a)  . 

l£JJC£_Le  Ha  ir  e ,  63  IBL*  30°  (»Pr-  26,  1982) 


The  Bineral  Leasing  Act  of  1920,  as  amended . 
establishes  the  maximum  acreage  a  person  may  hold, 
own,  or  control  at  one  time.   If  an  offeror  files  a 
group  of  offers,  any  one  of  which  causes  him  to 
exceed  the  acreage  limitations,  the  entire  group  must 
be  rejected  under  43  CFB  3101.1-5  (c)  (3)  (ii)  . 

Offers  for  less  than  640  acres  are  not  null  and 
void  but  remain  pending  until  BLB  determines  a  proper 
showing  under  43  CFR  3110.1-3  (a)  has  been  made,  or  the 
offers  are  rejected  for  lack  of  an  adequate  showing. 
While  such  offers  remain  pending,  the  lands  described 
therein  are  chargeable  to  the  offeror's  acreage  account. 

Exceeding  the  maximum  acreage  limit  of  43  CFR 
3101.1-5  when  filing  an  offer  to  lease  is  not  a  minor 
defect  which  may  be  cured. 

Where  lease  offers  include  lands  which  are  in 
national  parks  and  Indian  reservations,  or  which  are 
otherwise  unavailable  for  leasing,  the  acreage 
described  is  chargeable  to  the  offeror  until  such  time 
as  BLH  makes  its  determination  of  the  status  and  avail- 
ability of  the  land  and  rejects  the  offers  as  to  the 
lands  not  available. 

Jerr.2_H1._Pr  it  chard,  70  IBLA  154  (Jan.  18,  1983) 

iilil!_Ilil.  70  IBLA  183  (Jan.  20,  1983)     90  I.D.  3 


Under  30  U.S.C.  >  184(d)  (1982),  no  person,  asso- 
ciation, or  corporation  shall  take,  hold,  own,  or 
control  at  one  time  oil  and  gas  leases  or  interests 
therein  on  land  exceeding  246,080  acres  in  any  one 
State  other  than  Alaska.   Under  43  CFR  3101.1-5  (1981), 
acreage  applications  and  offers  for  oil  and  gas  leases 
were  included  in  calculating  the  total  holdings.   If  an 
offeror  filed  a  group  of  applications,  any  one  of  which 
caused  him  to  exceed  the  acreage  limitations,  the 
entire  group  were  required  to  be  rejected  pursuant  to 
43  CFB  3101.1-5  (c)  (3)  (ii)   (1981). 

Exceeding  the  maximum  acreage  limit  when  filing  an 
offer  to  lease  was  not  a  minor  defect  which  was  subject 
to  cure. 


1984) 


Wall (On  Reconsideration^,  80  IBLA  339  (Hay  10, 
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Generally 

where  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  is  filed  by  an  applicant  whose  address  of 
record  is  in  Oklahoma  City,  Oklahoma,  and  who  writes 
the  word  "Oklahoma"  on  the  line  on  the  drawing  entry 
card  (DEC)  designated  by  preprinted  word  as  "City"  and 
incorporates  the  preprinted  word  "City"  as  part  of  this 
address,  it  is  improper  to  reject  the  DEC  as  not  being 
fully  executed. 

E3»id_Fi_0wen,  US  IBLA  26  (Jan.  1U,  1980) 

fiavid_Fi_Owen,  U6  IBLA  263  (Bar.  27,  1980) 


When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a  bill  rendered  ty  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a  deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected. 

L_cind__E__Bo__s,  US  IBLA  60  (Jan.  1U,  1980) 


A  drawing  entry  card  which  is  not  dated  in  the 
space  provided  on  the  card  is  not  fully  executed  as 
required  by  U3  CFR  3112.2-1,  and  is  properly  rejected. 

Johfi-ti-Iessinaer,  U5  IBLA  62  (Jan.  17,  1980) 


An  undated  simultaneous  oil  and  gas  drawing  entry 
card  is  properly  rejected  for  noncompliance  with  U3  CFB 
3112.2-1  (a)  which  requires  that  the  card  be  "fully 
executed." 

«araaret_Hi_Wjaocki,  US  IBLA  79  (Jan.  17,  1980) 


Generally-Continued 

An  entry  card  in  a  simultaneous  oil  and  gas  lease 
drawing  is  not  to  be  rejected  where  the  required  infor- 
mation is  clearly  and  legibly  printed  on  the  face  of 
the  card  and  the  only  potential  defect  is  the  misspell- 
ing of  a  word,  where  the  misspelling  does  not  hinder 
the  processing  of  the  offer. 

David  F,  Owen,  U5  IBLA  206  (Jan.  30,  1980) 


A  simultaneous  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  drawing  entry  card  is  dated 
more  than  10  days  prior  to  the  beginning  of  the  filing 
period. 

S§°Eae_L._Lahusen,  US  IBLA  310  (Feb.  6,  1980) 

H__ ________ r o  1 1 ,  55  IBLA  215  (June  18,  1981) 


"Signed  and  fully  executed."   The  term  "signed  and 
fully  executed"  as  used  in  U3  CFR  3112.2-1  (a)  includes 
the  use  of  a  rubber  stamp  to  affix  a  signature  to  a 
drawing  entry  card,  provided  that  it  is  the  applicant's 
intention  that  the  stamp  be  his  signature. 
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where  an  offeror  who  suffers  from  an  arthritic 
condition  which  restricts  his  ability  to  write  allows 
his  secretary  to  sign  his  name  for  him  on  a  drawing 
entry  card,  and  where  the  secretary  exercises  no 
authority  to  do  anything  with  the  card  other  than  as 
specifically  directed  by  him,  the  secretary  is  an  aman- 
uensis and  not  an  agent,  so  that  the  agency  statements 
prescribed  by  Hi    CFR  3102.6-1  (a)  are  not  required. 

W__H__B_own,  U5  IBLA  81  (Jan.  17,  1980) 


It  is  proper  to  reject  a  drawing  entry  card  where 
the  offeror  affixes  his  name  to  the  front  of  the  card 
in  disregard  of  the  instructions  instead  of  inserting 
it  in  the  appropriate  spaces  on  the  card  in  the  order 
specified  thereon  (last  name,  first  name,  middle 
initial) . 

L-.E^Diefenderfer,  US  IBLA  108  (Jan.  17,  1980) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

Land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing  and  an  offer  filed  for  such  land 
must  be  rejected. 

David_Ai_Provin.se,  U5  IBLA  111  (Jan.  23,  1980) 


liizabet___cClellan,  U5  IBLA  3U2  (Feb.  7,  1980) 


«l  CFR  3112.2-1  (a)  requires  that  the  simultaneous 
oil  and  gas  lease  drawing  entry  card  be  "signed  and 
fully  executed."   Strict  compliance  with  the  regulation 
is  required  to  enable  the  Bureau  of  Land  Management 
State  Offices  to  administer  the  oil  and  gas  leasing 
program  efficiently  and  accurately.   However,  this  does 
not  mandate  rejection  of  a  card  showing  an  initial  in 
the  blank  space  for  a  first  name,  provided  the  offeror 
can  be  identified  from  the  information  given  and  the 
card  is  signed  in  the  same  manner. 

Kathleen  A.  Bubenstein.  U6  IBLA  30  (Feb.  20,  1980) 


The  Bureau  of  Land  Management  properly  rejects  an 
oil  and  gas  lease  offer  for  land  patented  in  187U  under 
the  placer  mining  laws. 

Be_ublic_Oil  and_Minin_  Co_,  U6  IBLA  120  (Feb.  29, 
1980)" 


An  oil  and  gas  lease  offer  is  properly  rejected, 
where  an  official  of  the  bank  on  which  the  offeror's 
check  to  cover  the  filing  fee  was  drawn,  corroborates 
that  the  check  was  uncollectible. 

Charl es_ _____ tt ison ,  U6  IBLA  130  (Mar.  19,  1980) 
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Where  a  drawing  entry  card  sets  out  the  names  of 
two  applicants  but  one  applicant  fails  to  sign  the 
card,  the  card  is  not  in  compliance  with  43  CFR 
3112.2-1  (a)  which  requires  that  the  card  be  "fully 
executed,"  and  the  lease  offer  is  properly  rejected. 

Rose_Bi_CarrinatonA_Bichard_Wi_Carrinijton ,  46  IBLA  149 
(Bar.  19,~1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  refuse  to  lease  public  land  for  oil 
and  gas  where  leasing  would  not  be  in  the  public  inter- 
est, even  though  the  land  applied  for  is  not  withdrawn 
from  operation  of  the  Mineral  Leasing  Act.   The  refusal 
to  lease  must  be  supported  by  facts  of  record  that  the 
lease  would  not  be  in  the  public  interest  because  it  is 
incompatible  with  uses  of  the  land  which  are  worthy  of 
preservation  or  would  otherwise  be  undesirable. 

Wi_Ei_Haley.,  46  IBLA  151  (Mar.  19,  1980) 


An  oil  and  gas  lease  offer  filed  in  the  name  of 
a  corporation  in  a  simultaneous  filing  is  properly  re- 
jected where  it  is  not  accompanied  either  by  corporate 
qualification  papers  or  by  any  reference  to  a  serial 
number  where  such  information  might  be  found,  as  re- 
quired by  i*3  CFR  3102.  4-1.  Such  omissions  cannot  be 
cured  after  the  drawing. 

Where  a  corporate  simultaneous  oil  and  gas  lease 
offeror  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  43  CFR  3102. U-l,  no  hearing  will  be 
granted  as  requested. 
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cases  the  Department  of  the  Interior  has  no  jurisdic- 
tion to  waive  execution  of  the  special  stipulations  or 
to  alter  the  terms  thereof. 

Thoma s_Co nne 1 1 ,  46  IBLA  331  (Apr.  4,  1980) 


It  is  proper  to  reject  a  drawing  entry  card  lease 
offer,  given  first  priority  at  a  drawing,  where  the  of- 
feror's name  is  affixed  by  a  rubber  stamp  with  initials 
first,  rather  than  last  name  first,  outside  the  appro- 
priate boxes. 

D.._  R .  _Ca  n  t  i  ne ,  46  IBLA  382  (Apr.  10,  1980) 


S^_  A_.  _Ca  n  t  i  n  ex_  R . 
1980) 


C.  Diefenderfer.  47  IBLA  7  (Apr.  10, 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror's  check  to  cover  the  filing  fee  is 
dishonored  by  the  bank  because  of  insufficient  funds 
in  the  account  on  which  the  check  is  drawn. 

MiLl-Si.^Cummin2s,    47  IBLA  10  (Apr.  10,  1980) 


A  simultaneous  oil  and  gas  drawing  entry  card  must 
be  fully  executed  by  an  applicant,  and  where  the  appli- 
cant omits  from  his  address  the  state  and  zip  code,  the 
lease  offer  is  properly  rejected. 

Ii£j£_C.._H.ri3ht,  47  IBLA  45  (Apr.  11,  1980) 


£]>§iSS!l§_£S§2aE£§§i_l!l£i»    "6    IBLA    277     (Mar. 


27,  1980) 
87  I.D.  110 


The  Mineral  Leasing  Act  of  1920,  as_amended, 
30  U.S.C.  l    181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.   Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Monument  and  an  offer  to  lease  land  within  the  monu- 
ment must  be  rejected. 

Fred_Rix_Anna_R .x_and_Kristine_A .  Cerminaro,  46  IBLA 
301~(Bar.  117  1980) 


A  sight  draft  is  an  acceptable  form  of  remittance 
to  satisfy  43  CFR  3112. 2-1  (a)  (1)  governing  filing  fees 
for  simultaneous  oil  and  gas  lease  offers. 

«iIIia3_2i_Jeffers1._Jri,  46  IBLA  322  (Apr.  4,  1980) 


It  is  improper  to  reject  a  drawing  entry  card 
lease  offer,  given  first  priority  at  a  drawing  where 
the  offeror,  a  corporation,  inserts  its  corporate  name 
in  the  appropriate  spaces  on  the  drawing  entry  card  in 
the  order  of  last  name  first,  and  first  name  last  in 
accordance  with  the  instruction  on  the  card.   Any  re- 
versals of  corporate  names  henceforth  may  invalidate 
the  offers  so  involved. 

5a£Zi(ia_£evel02ment_Co_:.,  47  IBLA  140  (Apr.  30,  1980) 


Oil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Crder  No.  674,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.   Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

li ward_Ci_SJie£ardson,  47  IBLA  223  (May  13,  1980) 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  non- 
competitive oil  and  gas  leases  issued  after  a  speci- 
fied date,  the  increased  rate  is  applicable  to  leases 
to  be  issued  subsequent  to  that  date  for  over-the- 
counter  offers  filed  prior  to  the  effective  date  of 
the  regulation. 

Before  an  oil  and  gas  lease  for  Federal  acquired 
lands  can  issue,  the  consent  of  the  agency  adminis- 
tering the  surface  is  required  by  statute,  and  an 
applicant  for  such  a  lease  must  execute  any  special 
stipulations  required  by  the  administering  agency  as 
a  condition  to  the  giving  of  its  consent.   In  such 


When  six  offerors  sign  a  drawing  entry  card  (DEC) 
in  two  signature  boxes,  four  in  one  box  and  two  in  the 
other,  and  the  same  date  of  signing  is  entered  in  each 
of  the  two  appropriate  boxes  on  the  DEC  for  the  date, 
adjacent  to  the  two  signature  boxes,  so  that  it  is 
evident  that  the  date  applies  equally  to  all  six  sig- 
natures on  the  card,  the  failure  to  enter  four  other 
dates  on  the  offer  is  not  grounds  for  rejection  of  the 
DEC. 

caiill§_KaSSereri_Jr.x_et_al.,  47  IELA  246  (Bay  13, 
1980) 
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It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

Eldin_Li_Bi_Johnsoni_narilin_lJghnson ,    47    IBLA    366 
(Bay    21,~1980) 


where  BLM  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetit ive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a  second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
feror will  be  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  non-KGS  lands  dictates  that  the  person 
fi£§f  making  application  for  a  lease  (the  senior  offer- 
or) is  qualified  to  hold  it.   where  the  junior  offeror 
and  his  successors  in  interest  have  not  been  joined  to 
BLfl's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  offer. 

Even  though  created  by  a  lease  issued  to  a  junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a  senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a  bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLH  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

5S2£ae_£i_M2liS£x_ili>  "7  IBLA  396  <HaY  2i>    1980) 


A  noncompetitive  oil  and  gas  lease  offer  for  lands 
patented  under  a  railroad  land  grant  must  be  rejected 
because  the  United  States  does  not  own  the  mineral  de- 
posits in  the  lands. 

2iane_Bi_Katz,  48  IBLA  118  (May  30,  1980) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  43  CFR  3112. 4-1  when  the  offeror 
submits  a  check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

Edward_Goodman,  48  IBLA  152  (June  9,  1980) 


"Interest."   Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5  (b). 

Where  there  is  no  evidence  in  the  administrative 
record  that  the  offeror  with  first  priority  in  a  draw- 
ing of  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  not  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  on  a 
protestant  attacking  the  validity  of  the  offer  to  prove 
an  accusation  that  the  of f eror/agent  agreement  gives 
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the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Sgosearchj^ I nc . ,  48  IBLA  190  (June  9,  1980) 


A  drawing  entry  card  lease  offer  submitted  on  an 
old  edition  of  Form  3112-1  should  not  be  rejected  sole- 
ly for  failure  to  complete  the  DEC  where  the  omission 
is  of  information  (the  name  of  the  state  which  is  the 
location  of  the  lands  sought)  not  required  on  the  cur- 
rent edition  of  Form  3112-1. 

Mil  liam.E,.,  Ha  thorn,  48  IBLA  349  (July  11,  1980) 


An  entry  card  in  a  simultaneous  oil  and  gas  lease 
drawing  need  not  be  rejected  under  43  CFR  3112. 2-1  (a) 
where  the  offeror's  name  and  address  are  affixed  with 
a  rubber  stamp  outside  the  preprinted  boxes  but  are 
otherwise  legible  and  in  the  designated  manner  on  the 
face  of  the  card. 

!essie_i3.  Landis.  Kristie  R.  Cobb.  48  IBLA  354 
(July  11,~19807~ 

S2ine_E^_DeBord_et_al.,  50  IBLA  216  (Sept.  30,  1980) 

87  I.D.  465 


A  drawing  entry  card  oil  and  gas  lease  offer  is 
properly  rejected  where  the  card  bears  a  date  more  than 
10  days  prior  to  the  beginning  of  the  filing  period. 

i!iIii3a_Ji_liI£eii»  l»9  IBLA  30  (July  21,  1980) 


In  deciding  a  case  where  the  name  of  the  offeror 
trustee  is  affixed  to  the  oil  and  gas  drawing  entry 
card  in  the  wrong  order,  instead  of  being  inserted  in 
the  appropriate  spaces  of  the  card  in  the  order  last 
name,  first  name,  middle  initial,  the  Board  will  con- 
form to  the  Court  of  Appeals'  decision  in  Brick  v. 
Andrus,  Civil  No.  79-1766  (D.C.  Cir.  June  6,  1980), 
and  reverse  the  rejection  of  the  lease  offer  for  this 
reason. 

Lel3nd_li_Modags_JTrustee) ,  49  IBLA  50  (July  21,  1980) 


It  is  not  proper  to  reject  a  drawing  entry  card 
lease  offer,  given  first  priority  at  a  drawing,  where 
the  only  deficiency  is  that  the  offeror  did  not  insert 
his  name  in  the  order  set  forth  on  the  card,  i_.e..,  last 
name,  first  name,  middle  initial;  but  rather  inserted 
his  name  in  this  order:   first  name,  middle  initial, 
last  name. 

Ro^rt-ii-liJIiaj!.  "9  IBLA  6"  (July  21,  1980) 


Use  of  a  common  address  is  not  grounds  for  rejec- 
tion of  a  successful  simultaneous  oil  and  gas  lease 
offer. 

where  an  oil  and  gas  lease  offer  which  prima  facie 
■et  the  requirements  of  the  regulations  is  rejected 
by  the  Bureau  of  Land  Management  because  the  offeror 
did  not  satisfactorily  complete  an  inquiry  sent  to  the 
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offeror  and  on  appeal  the  information  is  submitted  to- 
gether with  an  explanation,  the  offer  need  not  be 
rejected. 

BetJ.2_Ci_Cram^i^rthur_E.._Rose,  "9  IBL*  6b  <Julv  22» 
1980) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLH  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  U3  CFB  3112. U-l  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a  spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

Gor don^E^ J acober ,  "4  9  IBLA  91  (July  22,  1980) 


U3  CFR  3112.2-1  (a)  requires  that  the  simultan- 
eous oil  and  gas  lease  drawing  entry  card  be  "signed 
and  fully  executed."   Strict  compliance  with  the  regu- 
lation is  required  to  enable  the  Bureau  of  Land  Man- 
agement State  Offices  to  administer  the  oil  and  gas 
leasing  program  efficiently  and  accurately.   However, 
this  does  not  mandate  rejection  of  a  card  where  the 
first  drawn  applicant  has  placed  the  abbreviation  for 
junior,  "Jr."  above  the  space  provided  for  his  middle 
initial,  separated  it  with  a  comma,  and  lined  through 
that  phrase  on  the  card,  provided  no  ambiguity  exists 
as  to  the  identity  of  the  applicant. 

The  exclusion  from  the  drawing  of  oil  and  gas 
drawing  entry  cards  for  trivial  and  inconsequential 
alterations  which  do  not  affect  the  appearance  or  feel 
of  the  cards  in  any  significant  way  and  which  obviously 
were  not  intended  to  adversely  affect  the  integrity  of 
the  drawing  is  arbitrary  and  capricious. 

David  F.  Owen,  19  IBLA  131  (July  28,  1980) 
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A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  BLM  as 
available  for  simultaneous  noncompetitive  offers. 

Jack  E.  Lea.  U 9  IBLA  358  (Aug.  29,  1980) 

£kaiI§S_Hi_J*hi Hock  t    57  IBLA  252  (Aug.  28,  1981) 

Robert  C.  Bood.  62  IBLA  391  (Bar.  2<4,  1982) 


Onder  U 3  CFR  3102. 6-1  (a)  (2)  ,  if  a  lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  signatures 
of  the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a  verbal  one,  and 
a  copy  of  any  written  agreement  or  understanding.   The 
regulation  requirement  is  not  met  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whom  it  has  not 
actually  contracted,  but  with  whom  the  offeror's  pri- 
mary agent  contracted  to  perform  leasing  services.   To 
show  the  necessary  agency  and  contractual  authority, 
the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

Cli  f  f  _Hezej. ,  50  IBLA  157  (Sept.  30,  1980) 


Where  a  BLM  office  is  not  satisfied  that  an  oil 
and  gas  lease  offer  drawn  with  first  priority  is  in 
full  compliance  with  the  regulations,  it  should  require 
the  offeror  to  provide  such  information  in  support  of 
his  offer  as  will  resolve  the  question,  and  should  the 
offeror  fail  to  respond  fully  within  a  reasonably  pre- 
scribed time  it  is  appropriate  to  reject  that  offer 
and  consider  the  offer  which  has  been  drawn  with  next 
priority. 

Lorenz  K.  Ayers  (Appellant).  W.  0.  Pettit.  Jr. (A££el; 

leeJT  50~IBLA  2t0  (Sept.  30,  19807 


A  drawing  entry  card  lease  offer  submitted  on  an 
authorized,  though  superseded,  version  of  Form  3112-1 
should  not  be  rejected  solely  for  failure  to  complete  the 
D8C  where  the  omission  is  of  information  (the  name  of  the 
state  which  is  the  location  of  the  lands  sought)  not 
required  on  the  current  printing  of  the  form. 


William  E.  Hathorn, 
1980) 


_L*_B._  Porter,  H9  IBLA  2ul  (Aug.  18, 


When  an  offeror  prints  her  name  on  the  front  of  a 
drawing  entry  card  oil  and  gas  lease  offer  as  "Reagan, 
Wavis  K.,"  and  signs  her  name  on  the  back  of  the  card 
as  "Kay  Reagan,"  the  card  may  not  be  rejected  because 
she  violated  no  regulation  by  signing  the  offer  in  that 
manner,  and  she  properly  followed  instructions  on  the 
face  of  the  card  by  inserting  her  full  name,  last  name 
first,  then  first  name  and  initial. 

£i*£isse_Gi_Percell,  U9  IBLA  275  (Aug.  18,  1980) 


When  land  has  previously  been  included  in  a  lease 
that  has  been  canceled,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  u  )  CFR  3112. 

David  A.  Provinse.  50  IBLA  271  (Oct.  6,  1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment  or  sale  of  any  rights  obtained  by  the 
offeror:  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a  set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5  years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 
Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
U3  CFR  3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
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files  a  "waiver"  of  that  interest  with  the  BLH  prior  to 
a  simultaneous  drawing,  without  communicating  such 
waiver  to  the  client,  and  without  any  contractural  con- 
sideration running  from  the  client  to  the  leasing  ser- 
vice, the  "waiver"  is  without  effect  as  a  latter  of  law 
and  the  successful  drawee  is  required  to  make  a  showing 
as  to  sole  party  in  interest  under  13  CFR  3102.7. 

where  an  oil  and  gas  leasing  service  has  an  inter- 
est in  the  offers  of  its  clients,  and  where  it  files 
offers  for  multiple  clients  on  one  particular  parcel, 
the  service  has  increased  the  probability  of  its  suc- 
cess in  the  drawing,  and  all  of  its  clients'  offers 
for  that  parcel  must  be  rejected  under  13  CFR  3112.5-2. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a  State  Office  of  BLH,  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLH  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Donald  W.  Coyer.  Fred  L.  Engle.  d.b.a.  Resource  Service 

Coix_Inci (Appellants);  Alfred  L,  Easterday.  Bureau  of 

Land  Management I  Respondents} (On  Judicial  Remand) , 

50  IBLA~306  (Oct.  11,  1980) 


where  the  Bureau  of  Land  Management  requests 
within  30  days  the  execution  of  special  stipulations 
prepared  by  the  Forest  Service  for  acquired  lands 
embraced  in  a  noncompetitive  oil  and  gas  lease  offer, 
it  may  properly  reject  the  lease  offer  when  the  special 
stipulations  are  not  executed  and  submitted  within  the 
30  days. 

J.  Thomas  Lewis,  50  IBLA  350  (Oct.  11,  1980) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  and  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a  lease  which  expired 
by  operation  of  law  at  the  end  of  its  primary  term, 
because  under  13  CFR  3112.1-1  land  in  an  expired  lease 
is  subject  to  the  filing  of  new  lease  offers  only  in 
accordance  with  simultaneous  filing  procedures. 

Mar t ha_ni_Fi nde i ss ,  50  IBLA  359  (Oct.  16,  1980) 
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A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the  filing  of 
the  offer  and  prior  to  the  time  of  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

James_Huslo w^.Sr. ,  51  IBLA  19  (Oct.  28,  1980) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 
The  refusal  to  lease  should  be  supported  by  facts  to 
demonstrate  that  the  leasing  would  not  be  in  the  public 
interest.   Here  conclusory  findings,  unsupported  by 
facts,  do  not  warrant  rejection. 

Bureau  of  Land  Management  decisions  rejecting  oil 
and  gas  lease  offers  will  be  set  aside  and  the  cases 
remanded  for  further  consideration  where  the  only  basis 
for  the  decisions  was  possible  future  harm  to  desert 
tortoises  which  are  currently  under  consideration  to 
determine  if  they  should  be  placed  on  the  endangered 
species  list,  and  the  record  demonstrates  the  decline 
of  the  species  is  due  to  other  reasons,  and  there  has 
been  no  determination  whether  other  measures,  including 
protective  stipulations  in  oil  and  gas  leases,  could  be 
taken  to  protect  the  tortoises  while  permitting  oil  and 
gas  exploration  and  development. 

Tucker  and  Snyder  Exploration  Co..  Inc.,  et  al . , 
51  liLA  35  (Cct.  30,  1980) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  13  CFR  3120,  and  a  noncom- 
petitive oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  or  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

Ii»ii!_i]!£eierx_Toni_Shuaarti_Kath2_Cof f ee,    51    IELA    66 
loct.    31,    1980) 

J]!3£iia_i!i_5iY.§I •    60  IBLA  391  (Dec.  23,  1981) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  13  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  during 
the  pendency  thereof  the  land  is  determined  to  be  with- 
in the  known  geologic  structure  of  a  producing  oil  or 
gas  field.   The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  the  offer  does  not  vitiate  this  conclusion. 

Pauline_Ci_Lebsack,  50  IBLA  361  (Oct.  16,  1980) 


Where  lands  are  withheld  from  leasing  or  have  not 
been  made  subject  to  the  operation  of  mineral  leasing 
laws,  applications  must  be  rejected  and  cannot  be  held 
pending  possible  future  availability  of  the  lands. 
13  CFR  2091.1. 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  13  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  dur- 
ing the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field.   The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  his  offer  does  not  vitiate  this  conclusion. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Donnie_R._Clouse,  51  IBLA  221  (Dec.  10,  1980) 


James  R.  Learned  et  al. ,  50  IBLA  116  (Oct.  21,  1980) 
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Where  an  officer  of  a  business  enterprise  files 
oil  and  gas  lease  drawing  entry  cards  for  a  parcel  on 
behalf  of  both  his  company  and  himself,  the  business 
gains  a  greater  probability  of  success  than  other 
entrants,  owing  to  the  officer's  fiduciary  duty  to  hold 
the  lease  for  the  company's  exclusive  use  and  benefit, 
thereby  warranting  rejection  of  the  lease  offers  of 
both  the  company  and  the  officer  per  <*3  CFR  3112.5-2. 

£et£°Ie!i2_Sh.aresi_Inci,    51    IBL*    2U6     (Dec-    15»    1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreenent 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a  set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5  years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 
Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
"»3  CFR  3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
with  the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLH  prior  to 
a  simultaneous  drawing,  without  communicating  such  wai- 
ver to  the  client,  and  without  any  contractural  consid- 
eration running  from  the  client  to  the  leasing  service, 
the  "waiver"  is  without  effect  as  a  matter  of  law  and 
the  successful  drawee  is  required  to  make  a  showing  as 
to  sole  party  in  interest  under  U3  CFR  3102.7. 

Where  an  oil  and  gas  leasing  service  has  an  inter- 
est in  the  offers  of  its  clients,  and  where  it  files 
offers  for  multiple  clients  on  one  particular  parcel, 
the  service  has  increased  the  probability  of  its  suc- 
cess in  the  drawing,  and  all  of  its  clients'  offers 
for  that  parcel  must  be  rejected  under  U3  CFR  3112.5-2. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a  State  office  of  BLH,  of 
a  plan  designed  by  the  offeror  to  remove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLH  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the  time 
of  filing,  the  existence  of  all  parties  holding  inter- 
ests in  the  offer. 

The  fact  that  an  entitlement  to  share  in  the  pro- 
ceeds from  the  sale  of  a  lease  is  contingent  upon  the 
lease  being  sold  does  not  mean  that  this  entitlement  is 
not  an  "interest,"  as  an  "interest"  includes  any  claim 
to  a  share  in  profits  which  may  be  derived  from  the 
lease.   Where  an  agreement  creating  such  an  entitlement 
exists  when  an  offer  is  filed,  its  existence  must  be 
disclosed  on  pain  of  rejection  of  the  offer. 

BLH  properly  refuses  to  recognize  the  asserted 
interest  of  a  party  in  a  lease  offer  where  no  applica- 
tion for  BLR's  approval  of  a  transfer  of  any  interest 
in  this  offer  and  lease  (if  issued)  has  ever  been 
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filed,  and  BLH  properly  determines  to  issue  the  lease, 
if  appropriate,  to  the  offeror  and  not  to  the  asserted 
interest  holder. 

An  amended  regulation  restricting  transfer  of 
oil  and  gas  interests  governs  where  an  offeror  has 
not  sought  approval  of  a  transfer  of  a  pending  offer 
to  lease  and  lease  (if  issued)  prior  to  June  16,  1980, 
the  effective  date  of  the  amendment.   Accordingly, 
under  this  regulation,  BLH  cannot  consider  any  appli- 
cation for  approval  of  such  a  transfer  until  after 
issuance  of  the  lease. 

D._R._Weedonx_Jrix_et_al.,  51  IBLA  378  IDec.  31,  1980) 


The  Mineral  Leasing  Act  of  1920,  as  amended, 
30  O.S.C.  *  181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.   Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Honument  and  an  offer  to  lease  land  within  the  monu- 
ment must  be  rejected. 

Ired_R1_Cer.minaro,  52  IBLA  116  (Jan.  13,  1981) 


When,  in  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  offers,  the  first-drawn  offeror"  is  notified 
to  submit  the  first  year's  advance  rental,  that  rental 
must  be  received  ty  the  proper  office  within  the  pre- 
scribed 15  days.   Where  the  offeror  has  failed  to  sub- 
mit a  signed  check  for  the  advance  rental  within  the 
time  allowed,  he  is  properly  disqualified  to  receive 
the  lease. 

SiIIia«_Hi_ Be v is ,  52  IBL1  125  (Jan.  13,  1981) 


A  final  Departmental  appellate  decision  constru- 
ing a  regulation  will  be  applied  with  prospective 
effect  only  where  it  materially  alters  the  interpreta- 
tion given  the  regulation  by  earlier  administrative 
decisions  and  where  it  would  be  unfair  or  prejudicial 
to  apply  such  decision  retroactively. 

Kiili31!_ii_ Haa§I_i_ Jji .  52  IBLA  17U  (Jan.  26,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  ty 
the  offeror;  where  the  offeror  is  required  to  pay 
the  leasing  service  according  to  a  set  schedule,  even 
if  the  offeror  negotiates  the  sale;  and  where  such 
agency  to  negotiate  is  to  be  valid  for  5  years,  the 
leasing  service  has  an  enforceable  right  to  share  in 
the  proceeds  of  any  sale  of  the  lease  or  any  interest 
therein,  and  any  payments  of  overriding  royalties 
retained.   Such  an  agreement  creates  for  the  leasing 
service  an  "interest"  in  the  lease  as  that  term  is 
defined  in  U3  CFR  3100. 0-5  (b),  and  the  offeror  is 
required  to  disclose  this  interest  at  the  time  of 
filing  under  «3  CFR  3102.7 

The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the 
time  of  filing,  the  existence  of  all  parties  holding 
interests  in  the  offer. 

Where  no  application  for  BLfl's  approval  of  a 
transfer  of  any  interest  in  an  offer  and  lease  (if 
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issued)  has  ever  been  filed,  BLW  should  issue  the 
lease,  if  appropriate,  to  the  offeror  only. 

The  regulations  controlling  transfer  of  oil  and 
gas  interests  were  amended  on  June  16,  1980,  and  the 
amended  regulations  govern  where  the  interest  holder 
has  not  sought  approval  of  a  transfer  of  his  interest 
prior  to  this  date.   Under  these  amended  regulations, 
BLH  cannot  consider  any  application  for  approval  of  a 
transfer  of  a  lease  interest  until  after  the  lease  is 
issued . 
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The  naming  of  an  additional  party  in  interest 
on  the  reverse  side  of  the  drawing  entry  card  is  prima 
facie  evidence  that  the  naned  person  is  in  fact  an 
interested  party  within  the  ambit  of  43  CFB  3102.7. 
However,  it  is  not  within  the  province  of  the  Depart- 
ment of  the  Interior  to  determine  the  unstated  inten- 
tions of  the  offeror  as  to  how  and  when  the  right 
of  an  interested  party  will  vest. 

Mill i______J rice,  53  IBLA  174  (Bar.  16,  1981) 


Esta_e_o^_Gle_n_F__Co____esource  Ser_ice_Co___I_c.  , 
52~IBLA  182  (Jan.  26?  1981)  ~  88  I.E. 
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An  oil  and  gas  lease  offer  for  acquired  lands  in 
which  the  United  States  owns  a  fractional  mineral 
interest,  filed  before  Sept.  30,  1976,  must  have  been 
accompanied  by  a  statement  showing  the  extent  of  the 
offeror's  ownership  of  the  operating  rights  to  the 
fractional  mineral  interest  not  owned  by  the  United 
States.   An  offer  which  was  defective  for  failure  to 
comply  with  this  mandatory  regulation  must  be  rejected 
where  it  was  filed  in  the  simultaneous  drawing  proce- 
dure. 

_r_a_Sp.ear,  52  IBLA  360  (Feb.  19,  1981) 


A  protest  against  the  validity  of  a  simultaneous 
noncompetitive  oil  and  gas  lease  offer  drawing  entry 
card  (DEC)  on  the  grounds  that  the  DEC  was  signed  by 
someone  other  than  the  offeror  and  that  no  power  of 
attorney  was  filed  is  properly  dismissed  where  the 
record  indicates  that  the  offeror's  wife  signed  the 
card  for  him  as  his  amanuensis,  in  the  absence  of  a 
clear  showing  by  the  protestant  that  the  wife  was 
the  offeror's  "agent"  (i_e_,  was  invested  with  dis- 
cretionary authority  to  act  for  the  offeror)  instead. 
This  is  because  a  copy  of  a  power  of  attorney  or  agency 
statements  are  not  required  to  be  filed  when  the  person 
affixing  the  offeror's  signature  on  the  DEC  is  not  his 
agent  or  attorney-in-fact. 

The  mere  fact  that  a  DEC  is  signed  by  someone 
other  than  the  offeror  does  not  necessarily  mean  that 
the  person  affixing  the  signature  has  an  interest  in 
the  offer  which  must  be  disclosed. 

An  oil  and  gas  lease  offeror  is  not  required  to 
disclose  the  existence  of  any  interests  in  the  offer 
flowing  to  his  wife  on  account  of  community  property 
laws  of  any  state. 

il2hn_Si_IiSE.le.in ,  53  IBLA  48  (Feb.  27,  1981) 


A  drawing  entry  card  which  is  not  properly  dated 
in  the  space  provided  on  the  card  is  not  "fully  exe- 
cuted," as  required  by  43  CFB  3112.2-1,  and  must  be 
rejected. 

Olqa  B.  Puglis.  53  IBLA  55  (Feb.  27,  1981) 


The  fact  that  an  offeror  signed  an  uncompleted 
oil  and  gas  lease  offer  form  which  was  subsequently 
completed  by  a  duly  authorized  agent  does  not  establish 
ground  for  rejection  of  the  offer. 


__i___E_A- 


llin,  53  IBLA  57  (Feb.  27,  1981) 


Where  an  officer  of  a  business  enterprise  files 
oil  and  gas  lease  drawing  entry  cards  for  a  parcel 
on  behalf  of  both  his  company  and  himself,  the  busi- 
ness gains  a  greater  probability  of  success  than  other 
entrants,  owing  to  the  officer's  fiduciary  duty  to 
hold  the  lease  for  the  company's  exclusive  use  and 
benefit,  thereby  warranting  rejection  of  the  lease 
offers  of  both  the  company  and  the  officer  pursuant 
to  43  CFH  3112.5-2,  except  in  special  circumstances 
not  herein  present. 

_et__i________________,    53    IBLA    251t     (Mar.    19,    1981) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  ren- 
tal by  more  than  10  percent.   Pursuant  to  13  CFB 
3130.2-1,  rentals  are  not  properly  prorated  for  any 
lands  in  which  the  United  States  owns  an  undivided 
fractional  interest,  but  shall  be  payable  at  the  same 
rate  as  provided  for  the  full  acreage  in  such  lands. 

A  noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter,"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  more  than 
10  percent.   However,  in  appropriate  circumstances, 
if  the  balance  of  the  rental  is  paid  and  there  are  no 
intervening  rights  of  third  parties,  the  offer  may  be 
reinstated  with  priority  from  the  date  the  deficiency 
is  corrected. 

_________________ ,  53  IBLA  349  (Mar.  30,  1981) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  dur- 
ing the  pendency  thereof  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field. 

William  B.  Turner.  54  IBLA  111  (Apr.  15,  1981) 

P.  B.  Braun,  60  IBLA  246  (Dec.  4,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
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an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  ten  is  defined  in  13  CFB 
3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLH  prior 
to  a  simultaneous  drawing,  without  communicating  such 
"waiver"  to  the  client,  and  without  any  contractual 
consideration  running  from  the  client  to  the  leasing 
service,  the  "waiver"  is  without  effect  as  a  matter  of 
law  and  both  the  successful  drawee  and  the  leasing  ser- 
vice are  required  to  make  a  showing  as  to  their  respec- 
tive interests  under  13  CFR  3102.7. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  ty  employees  in  a  BLH  state 
office  of  a  plan  designed  by  the  offeror  to  reaove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

H°i§_P£i£°Isaa_£2iEi_et_§Ii •   51*  IBLA  19<*  (»pr.  23, 

1981)"  8b  I.D.  179 

Miibu£_£i_2ese ns_e t_a  1^. ,  51  IBLA  271  (Apr.  28,  1981) 

Sober t_£i_ Belkna£_et_a.K  ,  55  IBLA  200  (June  16,  1981) 

Resource  Service  Co.,  Inc.,  Grace  K.  Greco,  55  IBLA 
313  (June~2  67~198l7 

k,22ds_Petroleum_Cor£i_et_al. ,  55  IBLA  318  (June  26, 
1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  13  CFR 
3100.0-5(b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLH  prior 
to  a  simultaneous  drawing,  without  communicating  such 
"waiver"  to  the  client,  and  without  any  contractual 
consideration  running  from  the  client  to  the  leasing 
service,  the  "waiver"  is  without  effect  as  a  matter  of 
law  and  both  the  successful  drawee  and  the  leasing  ser- 
vice are  required  to  make  a  showing  as  to  their  respec- 
tive interests  under  13  CFR  3102.7. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer,  or  canceling  a  lease  issued 
pursuant  thereto,  because  the  offeror  allegedly  relied 
on  the  acceptance  by  employees  in  a  BLH  state  office  of 
a  plan  designed  by  the  offeror  to  reaove  a  fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLH  state  office  employ- 
ees are  subordinate  personnel  and  that  their  decisions 
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are  subject  to  reversal  on  review  at  the  Secretarial 
level . 

liS xcp_0i l_Coi_e t_a 1 . ,  51  IBLA  260  (Apr.  28,  1981) 


Strict  compliance  with  13  CFR  3112.2-1  which  pro- 
vides that  simultaneous  oil  and  gas  drawing  entry  cards 
be  signed  and  fully  executed  by  an  applicant  or  his 
agent  is  required. 

A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  State  prefix  to  the  parcel  number  on 
an  oil  and  gas  drawing  entry  card  is  omitted. 

53EiIxI!_£i-S§i§s»  5"  IDL*  32"  (Apr-  30,  1981) 


Where  an  oil  and  gas  lease  offeror  fails  to 
respond  within  a  prescribed  period  of  time  to  an  order 
to  submit  specific  information  necessary  to  determine 
whether  his  offer  is  valid,  it  is  appropriate  to  reject 
the  offer. 

JSen_i!iiei ,  51  IBLA  367  (Bay  18,  1981) 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  over-the-counter  lease  offer  as  required 
by  the  regulations  in  43  CFR  3111.1-1  (a)  the  lease 
offer  is  properly  rejected.   Failure  to  submit  the 
required  number  of  copies  is  not  included  in  the  list 
of  curable  defects  in  13  CFR  3111.1-1  (e)  and,  there- 
fore, the  offer  must  be  rejected.   However,  when  the 
additional  required  copy  of  the  lease  offer  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  from  the  time  of  the  fil- 
ing of  the  additional  copy  with  the  BLH. 

Curtis  wheeler.  55  IBLA  65  (Hay  29,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered. 

Vincent  Hi_C^ Am icox_ Wol t_Ci_St em£el ,  55  IBLA  116 
(June"7  198l7 

Simon.A^.Rife,  56  IBLA  378  (Aug.  3,  1981) 

Ben  H.  Powell  III.  59  IBLA  116  (Oct.  26,  1981) 

Dr.  Jose  Traral.  60  IBLA  97  (Nov.  19,  1981) 

Cheryl  R.  Cooksey.  62  IBLA  307  (Bar.  18,  1982) 

flartha  E.  Ehbrecht.  62  IBLA  387  (Bar.  21,  1982) 


Under  the  provisions  of  13  CFR  3102.2-6  (b), 
where  a  uniform  agreement  is  entered  into  between 
several  offerors  or  applicants  and  an  agent,  a  single 
copy  of  the  agreement  and  the  statement  of  understand- 
ing may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section,  pro- 
vided that  a  list  setting  forth  the  name  and  address 
of  each  such  offeror  or  applicant  participating  under 
the  agreement  be  filed  with  the  proper  Bureau  of  Land 
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Management  office  not  later  than  15  days  from  each 
filing  of  applications  under  U3  CFR  Subpart  3112. 

AIiIS_Si._N2S2i.ni.  55  IBLA  196  (June  16,  1981) 

_2_____________i»  62  IBLA  2"6  (War.  15,  19B2) 

J_____I_°___2_.  65  IBL*  383  (July  20,  1982) 


Land  included  within  an  outstanding  oil  and  gas 
lease  is  not  available  for  leasing  and  an  oil  and  gas 
offer  filed  for  such  land  Bust  be  rejected.   Even  where 
the  record  is  unclear  whether  the  conflicting  outstand- 
ing lease  in  question  has  been  extended  by  drilling  or 
whether  it  has  expired  at  the  end  of  its  term,  the  land 
is  still  not  available  for  the  tiling  of  new  over-the- 
counter  offers  until  it  first  has  been  posted  by  BLH  as 
open  to  the  filing  of  simultaneous  offers. 

_________________ «  55  IBL»  278  (June  25,  1981) 


Where  the  rental  payment  accompanying  a  noncompet- 
itive oil  and  gas  lease  offer  is  deficient  by  $3,  less 
than  10  percent,  and  Bureau  of  Land  Management  requests 
submission  of  the  deficient  rental  along  with  execution 
of  special  stipulations,  within  30  days,  ELM  may  prop- 
erly  reject  the  lease  offer  when  the  additional  rental 
is  not  submitted  within  the  30  days,  although  signed 
stipulations  were  timely  submitted. 

___n_____2__I_»  55  IBLA  301  (June  26,  1981) 


When  an  applicant  for  assignment  of  an  oil  and  gas 
lease  fails  to  submit  a  certification  of  new  qualifica- 
tions to  hold  an  oil  and  gas  lease,  it  is  proper  to 
reject  the  application  for  assignment.   Such  an  appli- 
cation may  be  reinstated  where  the  applicant  has  pro- 
vided the  required  certification  on  appeal  and  no  third 
party  rights  are  involved. 

__________________  55  IBLA  380  (June  29,  1981) 


Regulations  should  be  so  clear  that  there  is  no 
basis  for  an  oil  and  gas  applicant's  noncompliance  with 
them . 

______P___________ae__Handuca,  55  IBL*  39B  (June  30, 

1981) 
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an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  U 3  CFR 
3100.0-5  (b)  . 

where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  ELM  prior 
to  a  simultaneous  drawing,  without  communicating  such 
"waiver"  to  the  client,  and  without  any  contractual 
consideration  running  from  the  client  to  the  leasing 
service,  the  "waiver"  is  without  effect  as  a  matter  of 
law  and  both  the  successful  drawee  and  the  leasing  ser- 
vice are  required  to  lake  a  showing  as  to  their  respec- 
tive interests  under  U3  CFR  3102.7. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  ELM  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  ELM  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  secretarial  level.   Such  reversal  upon  Departmental 
review  does  not  constitute  retrospective  application  of 
a  new  rule. 

___________ ___2M_______2__________________I___» 

56~IBLA  12  (June  30,  1981) 


Strict  compliance  with  K3  CFR  3112.2-1  (1979) 
which  provided  that  simultaneous  oil  and  gas  drawing 
entry  cards  be  signed  and  fully  executed  by  an  appli- 
cant or  his  agent  is  required.   A  simultaneous  oil  and 
gas  lease  offer  on  an  Eastern  States  parcel  is  properly 
rejected  where  the  "ES"  prefix  to  the  parcel  number  on 
the  oil  and  gas  drawing  entry  card  is  omitted  even 
though  the  state  name  is  spelled  out. 

C__H__Costei_Gerard,  56  IBLA  17  (June  30,  1981) 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  non- 
competitive oil  and  gas  leases  issued  after  a  speci- 
fied date,  the  increased  rate  is  applicable  to  leases 
to  be  issued  subsequent  to  that  date  for  over-the- 
counter  offers  filed  prior  to  the  effective  date  of 
the  regulation. 

1_2___________»  56  IBLA  23  (June  30,  1981) 


Filing  fees  submitted  in  the  form  of  an  instrument 
drawn  by  a  bank  on  its  own  assets,  and  which  is  signed 
by  an  officer  of  the  bank  and  is  a  direct  obligation  of 
the  issuing  bank  are  acceptable  under  U3  CFR  3112.2-2. 

__2_________r__David_Mil_er,  56  IBLA  7  (June  30,  1981) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  if  the  drawing  entry  card  is  not  received  by 
the  deadline  specified  in  the  notice  announcing  the 
filing  pericd. 

______________ .  56  IBLA  33  (July  8,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 


Where  an  oil  and  gas  lease  offeror  is  directed  to 
"return"  rather  than  "file"  a  document  within  a  pre- 
scribed period  of  time,  where  the  offeror  deposits  the 
document  in  the  mail  before  the  end  of  the  specified 
period,  and  where  the  document  is  received  within  a 
reasonable  period  of  time  later,  BLM  may  not  properly 
reject  the  offer. 

___2__£2_____ .  56  !BLA  52  (July  8,  1981) 
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APPLICATIONS — Continued 

Generally-- Con t inued 

It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  an  oil  and  gas  lease  offer  filed  over  the  counter 
for  land  formerly  included  in  a  lease  which  expired  at 
the  end  of  its  term  or  terminated  automatically  for 
nonpayment  of  rental  because  under  43  CFR  3112.1-1  such 
land  is  subject  to  the  filing  of  new  lease  offers  only 
in  accordance  with  simultaneous  filing  procedures. 

Land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing  and  an  offer  filed  for  such  land 
must  be  rejected. 

Curt is_ Wheeler.  56  IBLA  58  (July  10,  1981) 


when  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "in- 
terest" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an  in- 
terest in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  (which,  by  its  own 
terms,  does  not  apply  to  the  service  agreement)  with 
the  BLH  prior  to  a  simultaneous  drawing,  without  commu- 
nicating such  "waiver"  to  the  client,  and  without  any 
contractual  consideration  running  from  the  client  to 
the  leasing  service,  the  "waiver"  is  without  effect 
as  a  matter  of  law  and  both  the  successful  drawee  and 
the  leasing  service  are  required  to  make  a  showing  as 
to  their  respective  interests  under  43  CFR  3102.7. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  ty  employees  in  a  BLH  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level,  and  where  there  was  no  affirma- 
tive misconduct  by  BLM  employees. 

ii§i  s.a.£iiSL!lx_!e|>0.u.rce  Service  Co.  .  Inc.  ,  56  IBLA  116 
(July  16,  1981) 

l!a!l£i_]:i._§i£i!irtx  Rg§ource_Service_Coix_Inci,  56  IBLA 
122  (July  16,  19817 

J*S!i_Suckerman_et._ali,  56  IBLA  193  (July  22,  1981) 

Robert  Semanko,  Mary  L.  Hollebon,  Resource  Service  CoiX 
Inc.,  58~IBLA  340  (Oct.  19,  1981) 


where  a  personal  secretary  who  is  not  "in  the 
business  of  providing  assistance  to  participants  in  a 
Federal  oil  and  gas  leasing  program"  signs  a  drawing 
entry  card  as  an  "agent"  of  the  offeror,  he  is  not  an 
agent  within  the  meaning  of  43  CFR  3102.2-6  (a)  and  thus 
is  not  required  to  file  an  agency  statement. 

!i§thleen_Ii_ Anderson,  56  IBLA  214  (July  22,  1981) 


2Ii_ll!fi_5*S_  LEASES-- Con  t  inued 

APPLICATIONS — Continued 

Generally- -Continued 

Where  BLH  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  rejects  the  previously  filed  offer  as  to  lands 
encompassed  in  the  lease  issued  to  the  junior  offeror 
asserting  that  the  junior  offeror's  assignee  is  a  bona 
fide  purchaser,  the  decision  will  be  vacated  as  the 
statute  governing  oil  and  gas  leasing  of  non-KGS  lands 
dictates  that  the  person  first  making  application  for 
a  lease  (the  senior  offeror)  is  qualified  to  hold  it. 
Where  the  junior  offeror  and  his  successor  in  interest 
have  not  been  joined  to  BLH's  proceedings  or  named  as 
parties  on  appeal,  the  matter  will  te  remanded  to  BLM 
with  instructions  to  allow  them  to  show  cause  why  the 
leases  issued  pursuant  to  the  junior  offer  should  not 
be  canceled  and  to  show  that  they  acquired  their  inter- 
ests as  bona  fide  purchasers. 

A._D._fla tche t t ,  56  IBLA  231  (July  22,    1981) 


Where  the  Bureau  of  Land  Hanagement  requires  the 
submission  of  additional  evidence  of  qualifications  ty 
a  simultaneous  oil  and  gas  lease  applicant  and  where  the 
applicant  asserts  that  both  the  original  form  properly 
executed  and  a  copy  of  the  executed  form  were  returned 
timely,  tut  ELK  finds  only  the  copy  in  its  files,  the 
copy  is  acceptable  evidence  and  a  decision  rejecting  the 
application  will  be  reversed. 

Ii§_f NC-S-PilM-CorE- /  56  IBLA  240  (July  22,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  properly  completed  in  accordance 
with  regulation  13  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f)  ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  43  CFR 
3112. 4-3  and  multiple  filings  violative  of  43  CFR 
3112.6-1,  are  left  unanswered. 

Idward_Harcinko,  56  IELA  289  (July  28,  1981) 

l2fe£Il_£i_*lSiasieri_Paul_Di_Kennett,  59  IBLA  118 
(OctT  267  1981) 

Joan. li_ Baa. u.i£.£»  59  IBLA  130  (Oct.  26,  1981) 

Jake_  Hjjeber  t ,  59  IBLA  179  (Oct.  27,  1981) 

Wiiliam_Ji_HcGrath,  62  IELA  110  (Har.  2,  1982) 

Jack_H.i_nosel2_1_Charles_S.  Hertz.  62  IBLA  220 
(Har.  10,  1982) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  tbe  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
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General  ly_--Cont inued 

"waiver"  of  that  interest  with  the  BLM  prior  to  a  simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
the  client,  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a  matter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a  showing  as  to  their  respective  inter- 
ests under  43  CFF  3102.7  (1979). 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLM  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLM  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

£i2ld_Oi_Lochner,  56  IBLA  271  (July  28,  1981) 


Generally—Continued 

Where  BLM  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetitive  over-the-counter  offer  is 
junior  to  a  valid  previously  filed  offer,  where  it 
subsequently  issues  a  second  conflicting  lease  for  the 
same  lands  to  the  senior  offeror,  and  where  the  junior 
lease  has  not  been  assigned  to  a  bona  fide  purchaser, 
BLM's  decision  canceling  the  lease  issued  to  the  senior 
offeror  will  be  vacated,  because  the  statute  governing 
oil  and  gas  leasing  of  non-KGS  lands  dictates  that  the 
qualified  person  first  making  application  for  a  lease 
(the  senior  offeror)  is  entitled  to  receive  any  lease 
which  is  issued. 

I°I*_A§socia_tesx_Ltdi,  58  IBLA  25  (Sept.  lb,  1981) 


A  simultaneous  noncompetitive  oil  and  gas  lease 
application  which  is  not  dated  is  properly  rejected. 

JgIIi_Ri._Smith,  58  IBLA  232  (Oct.  6,  1981) 


An  oil  and  gas  lease  drawing  entry  card  is  prop- 
erly rejected  under  43  CFR  3112.2-1  (b)   (1980)  where  it 
is  not  signed  holographically  (manually)  by  the  appli- 
cant or  by  someone  authorized  to  sign  on  her  behalf. 
BLM  is  not  barred  from  rejecting  the  offer  either  by 
its  acceptance  of  applicant's  filing  fee  or  by  its  pub- 
lishing of  applicant's  name  as  the  first  drawee. 

BSill-sJi-Ttomas,  56  IBLA  323  (July  29,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  conpleted  in  accordance  with  regu- 
lation 13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
not  answered  by  checking  appropriate  boxes  in  the  appli- 
cation as  the  instructions  require. 


£llde_Ki_Kotteman,  58  IBLA  268  (Oct.  8,  1981) 


I.D.  915 


Where  an  oil  and  gas  lease  offeror  fails  to 
respond  within  a  prescribed  period  of  time  to  an  order 
to  submit  specific  information  necessary  to  determine 
whether  offeror  is  qualified,  the  offer  is  properly 
rejected. 

JHdith_Gail_Bell,  57  IBLA  139  (Aug.  25,  1981) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  by  a  partnership  but  which  is  not 
accompanied  by  statements  required  by  the  pertinent 
regulation  or  which  does  not  refer  to  the  file  serial 
number  of  the  record  where  the  statements  have  previously 
been  filed  is  defective  and  must  be  rejected. 

It  is  not  permitted  to  file  a  simultaneous  noncom- 
petitive lease  application  bearing  both  the  names  of 
an  association  and  of  an  individual.   where  an  indivi- 
dual intends  to  submit  an  application  on  behalf  of  the 
partnership,  he  should  list  its  name  alone  on  the 
application  and  sign  the  card  as  its  authorized  agent. 

A  partnership's  defective  simultaneous  noncompeti- 
tive oil  and  gas  lease  application  is  not  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

SteEhen_Ai_Pitti_L_&_P_Investments,  57  IBLA  365 
(Sept.  8,  1981) 


Where  an  oil  and  gas  lease  offer,  unaccompanied  by 
statements  as  required  by  Di_Ei_Pack (On  Reconsidera- 
tion) ,  38  IBLA  23,  85  I.D.  408  (1978),  was  filed  prior 
to  Nov.  9,  1978,  the  Pack  holding  will  not  retroactively 
be  applied  to  the  offer. 

£IS2_£!!2E2k.i2»  57  IBLA  398  (Sept.  14,  1981) 

£2tEI£i3_/i!l!l_E2Salvo,  58  IBLA  1  (Sept.  15,  1981) 


iane.I-Aj.-.Rod.^er s ,  58  IBLA  275  (Oct.  8,  1981) 
MSE bert_ Rothschild,  59  IBLA  140  (Oct.  26,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980)  ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
not  answered  by  checking  appropriate  boxes  in  the  appli- 
cation as  the  instructions  require. 

A  first-drawn  application  that  is  defective  because 
of  noncompliance  with  43  CFR  3112.2  cannot  be  cured  by 
submission  of  additional  information  after  the  drawing. 

Herman_Birntaum,  58  IBLA  279  (Oct.  8,  1981) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws.   The 
refusal  to  lease  should  be  supported  by  facts  of  record 
demonstrating  that  leasing  would  not  be  in  the  public 
interest,  e.^.,  where  leasing  might  adversely  affect 
the  Mexican  desert  bighorn  sheep  or  its  habitat,  that 
animal  being  a  State  of  New  Mexico  endangered  species 
and  the  subject  of  a  cooperative  agreement  between  the 
State  and  BLM  made  pursuant  to  sec.  2  of  the  Act  of 
Oct.  18,  1974,  16  U.S.C.  4  670g  (1976). 

Placid_Oil_Coi_et_ali,  58  IBLA  294  (Oct.  14,  1981) 
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APPLICATIONS--Continued 

Genera llj--Continued 

Where  Bureau  of  Land  Management  rejects  a  simulta- 
neous oil  and  gas  lease  application  because  the  appli- 
cant's corporate  qualifications  file  did  not  accurately 
reflect  the  corporate  structure  at  the  tine  of  the 
application's  filing  as  required  by  43  CFB  3102.2-5(a), 
and  the  applicant  establishes  that  its  file  was  current 
and  accurate,  but  a  question  remains  as  to  the  appli- 
cant's compliance  with  43  CFB  3102.2-5  (b) ,  the  Bureau 
of  Land  Management  decision  will  be  vacated  and  the 
case  remanded  for  further  action. 

_i___________i__2_.  59  IBLA  163  (Oct.  26,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby,  when  the  individual  sells  a  lease  acquired 
during  his  participation  in  the  program,  the  proceeds 
from  the  sale  of  that  lease  will  be  deposited  into  the 
Lease  Sales  Escrow  Account;  and  49  percent  of  any  con- 
sideration received  by  the  individual  shall  be  assigned 
to  the  leasing  service  should  the  individual  dispose  of 
his  interest  in  a  lease  in  any  manner  other  than  by 
sale,  the  leasing  service  does  not  have  an  enforceable 
right  to  share  in  the  proceeds  of  any  sale  or  any 
interest  therein.   Such  an  agreement  does  not  create 
for  the  leasing  service  an  interest  in  the  lease  as 
that  term  is  defined  in  43  CFB  3100.0-5(b)  (1979). 

"Interest."   Where  there  is  an  agreement  giving  an 
individual  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5(b)   (1979). 

Harry._Si_Hills_et_ali,  59  IBLA  241  (Oct.  28,  1981) 


A  drawing  entry  card  which  is  not  dated  in  the 
space  provided  on  the  card  must  be  rejected. 

_2___2____»  59  IBLA  314  (Hov.  4,  1981) 

LY.Bn_C.t_ Haas,  62  IBLA  25  (Feb.  24,  1982) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  during 
the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field.   Neither  the  fact  that  the  noncompetitive 
offeror  followed  all  of  the  applicable  rules  and  regu- 
lations in  making  its  offer  nor  the  fact  that  the 
Bureau  of  Land  Management  delayed  in  getting  a  report 
from  Geological  Survey  regarding  the  known  geologic 
structure  determination  vitiates  this  conclusion. 

__2____________*ssoc ia tes ,  59  IBLA  359  (Nov.  9,  1981) 


OIL  AND  GAS  LEASES — Con t i n u e d 

APPLICATIONS — Continued 

General  1^ --Continued 

An  entitlement  to  share  in  the  proceeds  from  the 
sale  of  a  lease  or  part  thereof,  contingent  upon  the 
lease  being  sold,  is  an  "interest,"  as  an  "interest" 
includes  any  claim  to  a  share  in  profits  __ic___a__fce 
derived  from  the  lease.   Where  an  agreement  creating 
such  an  entitlement  exists  when  an  offer  is  filed,  its 
existence  must  be  disclosed  on  pain  of  rejection  of  the 
offer . 

_______________ »  60  IBLA  316  (Dec.  18,  1981) 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  sutmits  probative  evidence  opposing  the 
determination  by  the  Geological  Survey  that  certain 
lands  are  within  the  known  geologic  structure,  a  hear- 
ing will  be  ordered  so  that  a  complete  record  may  be 
developed. 

_____________________  61  IBLA  65  (Dec.  31,  1981) 


Acquired  lands  within  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  may  te  leased  only 
after  competitive  bidding  under  the  provisions  of 
43  CFB  Part  3120,  and  a  noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a  known  geologic  structure. 

________I_2_____.  61  IBLA  175  (Jan.  26,  1982) 

_____*______  •  68  !BLA  130  (Oct.  28,  1982) 


A  drawing  entry  card  which  is  not  signed  or  dated 
in  the  space  provided  on  the  card  must  te  rejected. 

An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  properly  completed  in  accordance 
with  regulation  43  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f) ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  43  CFB 
3112.4-3  and  multiple  filings  violative  of  43  CFB 
3112.6-1,  are  left  unanswered. 

__________________»  61  IBLA  178  (Jan.  26,  1982) 


Begulations  should  be  so  clear  that  there  is  no 
basis  for  a  simultaneous  oil  and  gas  applicant's  non- 
compliance with  them,  and  this  Board  will  not  enforce  a 
prohibition  against  bank  personal  money  orders  under 
43  CFB  3112.2-2  where  the  regulation  does  not  specifi- 
cally exclude  such  from  the  term  bank  money  order. 


__li_  £•  Cawley,  John  J.  Cawley,  61  IBLA  205  (Jan. 
1982)~ 


26, 


An  applicant  for  a  simultaneous  oil  and  gas  lease 
who  is  legally  a  minor  at  the  time  he  executes  and 
files  the  application  is  not  qualified  to  hold  a  lease 
under  the  regulations,  and  the  application  is  properly 
rejected. 


__2_______dams,  60  IBLA  288  (Dec.  17,  1981) 


88  I.D.  1110 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  appellant's 
failure  to  check  these  items  on  the  form  cannot  be 
cured  by  a  simple  amended  filing  where  the  rights  of 
the  second-drawn  applicant  have  intervened. 

_err.Y._Ki_Weed ,  61  IBLA  213  (Jan.  28,  1982) 


2IL_AND_£AS_L EASES — Continued 

APPLICATIONS- -Continued 

Generally-Continued 

The  requirement  that  an  oil  and  gas  lease  offeror 
disclose  all  parties  in  interest  is  not  ambiguous,  and 
the  rejection  of  offers  filed  prior  to  this  Board's 
decision  in  Lola_I_;._Doe,  31  IBLA  391  (1977)  ,  for 
violation  of  the  regulations  requiring  disclosure  of 
such  interests  and  prohibiting  multiple  filings  did  not 
constitute  a  retrospective  application  of  a  new  Depart- 
mental interpretation  of  the  regulations. 

JaSSS_JS2£i!_et_al_.,  61  IBLA  235  (Jan.  28,  1982) 

SEii£_Staacke_et_ali,  62  IBLA  278  (Bar.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with  regu- 
lation "43  CFR  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  other  parties  in  interest  and  multiple 
filings,  are  left  unanswered. 

Peaai_ii_Shaw,  61  IBLA  276  (Jan.  29,  1982) 


PIi_*5£_GAS_ LEASES — Continued 

APPLICATIONS — Continued 

Generally-Continued 

The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  »  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may"  issue  a  lease  for  any  given 
tract.   Therefore,  ELM  can  properly  reject  a  first- 
drawn  simultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a  special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Mineral 
Leasing  Act  of  1920,  as  amended  by  the  Combined  Hydro- 
carbon Leasing  Act  of  1981. 

Daniel  A.  gngelhardt (0 n_ Reconsider ation| ,  62  IELA  93 

(Feb.~267  19827  ~  89  I.D.  82 


Under  13  CFR  3112.1-1  (1979),  lands  covered  by 
leases  which  expire  by  operation  of  law  at  the  end  of 
their  primary  term  shall  be  subject  to  the  filing  of 
new  lease  offers  in  accordance  with  simultaneous  leas- 
ing procedures.   Thereafter,  the  lands  become  subject 
to  over-the-counter  offers  only  if  no  offers  to  lease 
all  or  any  portion  of  the  lands  in  the  expired,  can- 
celed, relinquished,  or  terminated  leases  are  received 
during  the  simultaneous  filing  period. 

J§»es_Wi_Phillip.s,  61  IBLA  290  (Feb.  3,  1983) 


Where  a  protestant  against  the  issuance  of  an  oil 
and  gas  lease  supports  his  allegations  that  the  lease 
offer  is  not  qualified  with  sufficient  evidence  to 
warrant  further  inquiry  or  investigation  by  BLM,  the 
protest  should  not  be  summarily  dismissed  for  failure 
of  the  protestant  to  make  positive  proof  of  his  allega- 
tions.  Instead,  the  protest  should  be  adjudicated  on 
its  merits  after  all  available  information  has  been 
developed. 

Patricia_Ci_Alker,  62  IELA  150  (Bar.  5,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 13  CFR  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings  are 
left  unanswered.   An  incomplete  application  must  be 
rejected,  regardless  of  whether  the  desired  information 
is  indicated  on  an  attachment  or  in  other  documents 
in  the  file. 

Ottlin_Di_Hass,  61  IBLA  338  (Feb.  10,  1982) 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent. 

J*2§§_5i_£lli!dnowx_Laurent_Ai_Giesbert ,  6  2  IBLA  19 
(Feb.  21,  1982) 


When  land  has  previously  been  included  in  a  lease 
that  has  terminated,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  under  13  CFR  3112. 

J*iIiied_Plomis,  62  IBLA  162  (Mar.  8,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  13  CFR 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  applicant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

L£on2ld_Jho»£S.on,  62  IBLA  236  (Mar.  11,  1982) 

Ra_ymond_Ni_Joeckel,  68  IBLA  195  (Hov.  9,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with 
13  CFR  3112.2-1  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (f ) ,  dealing  with 
parties  in  interest  other  than  those  elsewhere  dis- 
closed, assignments,  and  multiple  filings,  are  left 
unanswered. 

William_Hi_Burruss,  62  IBLA  10  (Feb.  21,  1982) 

Ja£!S_T^._ThomEsgn,  66  IBLA  273  (Aug.  17,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered.   The  submission  of  an  attached 
document  containing  the  answers  to  questions  (d) 
through  (f)  does  not  comply  with  13  CFR  3112.2-1  (a), 
requiring  completion  of  the  approved  form. 


LeE2I_Si_S°i!dreaux,    62    IBLA    255     (Mar.     15,    1982) 
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APPLICATIONS-- Continued 

General  lv_--Continued 

Where  Bureau  of  Land  Management  rejects  a  non- 
competitive oil  and  gas  lease  application  because  the 
applicant's  corporate  qualifications  file  did  not 
accurately  reflect  the  corporate  structure  at  the  tine 
of  the  application's  filing  as  required  by  13  CFR 
3102. 2-5  (a),  and  the  applicant  establishes  that  its 
file  was  current  and  accurate,  the  Bureau  of  Land  Man- 
agement decision  will  be  vacated  and  the  case  remanded 
for  further  action. 

£l>§3lion_Resourcesi_Inci,  6  J  IBLA  lb  (Mar.  30,  1982) 


An  oil  and  gas  lease  application  is  not  completed 
in  accordance  with  regulation  13  CFR  3112.2-1  or  the 
instructions  on  the  application  itself  where  questions 
(d)  through  (f)  are  not  answered  by  checking  appro- 
priate boxes  in  the  application  as  the  instructions 
require. 

Sober t_Wi_Migrs,  b3  IBLA  100  (Mar.  31,  1982) 


OIL_AND_GAS_LEASES--Continued 

APPLICATIONS — Continued 

Generally  —  Continued 

special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981. 

J55SS_Mi_Ch ud now ,  b3  IBLA  369  (Apr.  30,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
13  CFB  3112.2-l(a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f) ,  dealing 
with  other  parties  in  interest,  assignments,  and  mul- 
tiple filings,  are  left  unanswered. 

IIiied_R.._Sonsini,  61  IBLA  83  (Hay  10,  1982) 

Jofen.Slhr,  65  IBLA  268  (July  9,  1982) 

J!ellie_E_._Colley,  68  IBLA  16  (Oct.  19,  1982) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  13  CFR  Part  3120,  and  a 
noncompetitive  oil  and  gas  lease  offer  filed  for  such 
lands  is  properly  rejected  where  either  before  or  after 
the  filing  of  the  offer,  but  prior  to  the  issuance  of 
the  lease,  the  land  is  determined  to  be  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field. 

S£!i£e_ Anderson,  63  IBLA  111  (Apr.  2,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 13  CFR  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 

Clif ford_Ei_Shaw,  63  IBLA  293  (Apr.  22,  1982) 


Where  a  noncompetitive  over-the-counter  lease 
offer  for  unsurveyed  acquired  lands  fails  to  provide  a 
land  description  from  the  deed  or  other  acquisition 
document,  or  by  courses  and  distances,  and  fails  to 
include  a  map  indicating  the  desired  lands,  as  required 
by  a3  CFR  3101. 2-3 (b),  the  offer  is  properly  rejected. 
However,  when  the  additional  required  information  is 
filed  with  the  notice  of  appeal,  the  offer  may  be  rein- 
stated and  given  priority  from  the  time  of  the  filing 
of  such  information. 

BlY.an_0._Blevins,  63  IBLA  301  (Apr.  26,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLH  can  properly  reject  a  noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 


An  oil  and  gas  lease  application  filed  by  a  cor- 
poration in  a  simultaneous  filing  is  properly  rejected 
where  it  is  not  accompanied  either  by  corporate  quali- 
fication papers,  as  required  by  13  CFR  3102.2-5,  or  by 
any  reference  to  a  serial  number  indicating  where  such 
information  can  be  found,  as  permitted  by  13  CFR 
3102.2-1  (c).  Such  omissions  cannot  be  cured  after  the 
drawing. 

Cluf f _0i 1X_I nc. ,  61  IBLA  156  (May  25,  1982) 


An  offer  to  lease  oil  and  gas  deposits  under 
the  Mineral  Leasing  Act  for  Acquired  Lands,  30  U.S.C. 
it    351-359  (1976),  is  properly  rejected  where  the  land 
applied  for  is  not  shown  to  be  acquired  land  of  the 
United  States. 

taurent_Reaimbal,  61  IBLA  170  (Hay  26,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  properly  completed  in  accordance 
with  regulation  13  CFR  3112.2-1  and  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f ) , 
dealing,  respectively,  with  other  parties  in  interest, 
assignments  violative  of  13  CFR  3112.1-3,  and  multiple 
filings  violative  of  13  CFR  3112.6-1,  are  left  unan- 
swered. 

Charles_Yi_Neff ,  61  IBLA  231  (Hay  27,  1982) 


Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  13  CFR  Subpart  3112. 

Curtis  Wheeler.  61  IBLA  239  (Hay  28,  1982) 
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APPLICATIONS — Continued 


General lj-- Co nt inued 

When  an  individual  files  an  oil  and  jas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  1  3  CFH 
3100.0-5  (b)   (1979). 

Michigan  Wisconsin  Pipeline  Co.  et  al.,  61  IBLA  217 
(May  28,  1982) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  offer  which  must  be  disclosed 
under  13  CFR  3102.7  (1979). 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BLB  prior  to  a  simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
the  client  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a  matter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a  showing  as  to  their  respective 
interests  under  13  CFR  3102.7  (1979). 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a  BLB  state 
office  of  a  plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

Gordon  J.  Lindsay,  Resource  Service  Co..  Inc..  61  IBLA 
279  (June  1,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  mineral  leasing  laws.   The  refusal  to 
lease  should  be  supported  by  facts  to  demonstrate  that 
the  leasing  would  not  be  in  the  public  interest.   Here 
conclusory  findings,  not  supported  by  facts,  do  not 
warrant  rejection. 

Iari_Ai_Pettiarew,  61  IBLA  336  (June  10,  1982) 


Generally-- Continued 

When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  cr  sale  of  any  rights  obtained  ty  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  13  CFR 
3100.0-5(b)   (1979). 

The  requirement  that  an  oil  and  gas  lease  offeror 
disclose  all  parties  in  interest  is  not  ambiguous,  and 
the  rejection  of  offers  filed  prior  to  this  Board's 
decision  in  Lola_I._Dge,  31  IBLA  391  (1977) ,  for 
violation  of  the  regulations  requiring  disclosure  of 
such  interests  and  prohibiting  multiple  filings  did  not 
constitute  a  retrospective  application  of  a  new  Depart- 
mental interpretation  of  the  regulations. 

£avid_Ai_Reece_et_ali,  65  IBLA  12  (June  21,  1982) 


A  simultaneous  oil  and  gas  lease  application  which 
is  not  holographically  (manually)  signed,  in  accordance 
with  13  CFR  3112.2-1  (b),  must  be  rejected. 

Il£d_E._Forster_III,  65  IBLA  38  (June  22,  1982) 


Where,  under  13  CFR  3102.2-5,  evidence  of  a  cor- 
poration's qualifications  to  hold  an  oil  and  gas  lease 
must  be  submitted  simultaneously  with  the  lease  offer 
or  reference  be  made  to  the  BLB  serial  number  where 
the  material  has  earlier  been  filed,  and  where  such 
information  is  not  submitted  with  the  offer,  the 
offer  is  deficient,  the  filing  ineffective,  and  no 
priority  attaches.   However,  where  the  applicant  sub- 
mits the  missing  evidence  before  rejection  occurs  or 
becomes  final,  13  CFR  3102.2-5  is  satisfied,  an  effec- 
tive filing  occurs,  and  priority  attaches  on  the  date 
the  deficiency  is  cured. 

Peter_Di_yan_Der_Jaat,  65  IBLA  56  (June  23,  1982) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  in  the  name  of  a  partnership  but 
which  is  not  accompanied  by  statements  required  by  the 
pertinent  regulations  and  which  does  not  refer  to  the 
file  serial  number  of  the  record  where  the  statements 
have  previously  been  filed  is  defective  and  must  te 
rejected. 

A  partnership's  defective  simultaneous  noncompet- 
itive oil  and  gas  lease  application  is  not  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

Pirindel_Investment_Research,  65  IBLA  111  (June  21, 
19T2) 


Dnder  the  provisions  of  13  CFR  3102. 2-6  (b) ,  wbeze 
a  uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a  single  copy  of  the  agreement 
and  the  statement  of  understanding  may  be  filed  with 
the  proper  office  in  lieu  of  the  showing  required  in 
paragraph  (a)  of  this  section,  provided  that  a  list 
setting  forth  the  name  and  address  of  each  such  appli- 
cant participating  under  the  agreement  is  filed  with 
the  proper  BLM  office  not  later  than  15  days  from  the 
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close  of  the  filing  period  for  each  drawing  under 
1*3  CFR  Subpart  3112. 

Sober  t_E.._Da  vis,  b5  IBLA  135  (June  28,  1982) 


Under  the  provisions  of  43  CFR  3102.2-6  (b),  where 
a  uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a  single  copy  of  the  agree- 
ment may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section, 
provided  that  a  list  setting  forth  the  name  and  address 
of  each  such  applicant  participating  under  the  agree- 
ment be  filed  with  the  proper  Bureau  of  Land  Management 
office  not  later  than  15  days  from  each  filing  of  appli- 
cations under  13  CFR  Subpart  3112. 

Richard_Ri_Rhy_ner,  65  IBLA  141  (June  29,  1982) 


where  corporation  A  files  on  behalf  of  an 
individual  a  simultaneous  oil  and  gas  lease  application 
referencing  a  qualifications  file  number  on  the  appli- 
cation which  file  contains  qualifications  for  two  cor- 
porations, and  at  the  time  of  the  filing,  the  file 
includes  an  executed  power  of  attorney  from  the  indi- 
vidual to  corporation  B,  tut  no  authorization  for 
corporation  A  to  act  on  behalf  of  the  individual,  and  a 
subsequently  filed  instrument  purporting  to  authorize 
corporation  A  to  act  on  behalf  of  the  individual  is  not 
personally  signed  by  the  individual,  there  is  a  failure 
to  comply  with  43  CFR  3102.2-1  (a)  .  and  43  CFR  3102.2-6, 
and  the  application  is  properly  rejected. 

i£lihur_Hi_Kuether,    65    IBLA    184     (June    29,     1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws. 
However,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lands  in  the  offer,  the  case  may  be  remanded  to 
BLM  for  determination  of  whether  a  lease  may  issue  for 
those  lands. 

Bachalk_£roductioni_Inci.,  65  IBLA  271  (July  12,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  i    226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
competitive lease  improvident ly  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Bhere 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
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authority  to  lease  such  land  noncompet it ively  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.   Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larri_Ei_Clark,  66  IBLA  23  (July  23,  19B2) 


An  oil  and  gas  lease  offer  which  includes  advance 
rental  commensurate  to  the  number  of  acres  requested  is 
improperly  rejected. 

Leon_Jef fcgat_et_ali,  66  IBLA  80  (July  29,  1982) 


Under  30  U.S.C.  ft  226(b)   (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  ty  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Sober  t_L._L.yon,  66  TELA  141  (Aug.  10,  1982) 


Under  43  CFR  3112.4-1  (a),  a  prospective  lessee 
liig.,  one  whose  simultaneous  noncompetitive  applica- 
tion has  been  selected  and  approved  by  BLM)  must  either 
affix  a  "personal  handwritten  signature"  on  the  offer 
to  lease  form  and  stipulations,  or  the  prospective 
lessee's  agent  must  do  so.   A  ru t ber-stamped  facsimile 
signature  is  not  a  "personal  handwritten  signature," 
and,  where  the  prospective  lessee  affixes  such  a  fac- 
simile signature,  the  application  is  properly  rejected 
under  43  CFR  3112.6-1(3). 

_____  I__  Ar  a  ta ,  66  IBLA  160  (Aug.  11,  1982)  89  I.D.  407 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  properly  completed  in  accordance 
with  regulation  43  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f ) ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  43  CFR 
3112.4-3  and  multiple  filings  violative  of  43  CFR 
3112.6-1,  are  left  unanswered. 

Joh D_Ii_ Jj££ts ,  66  IBLA  219  (Aug.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered.   An  incomplete 
application  must  be  rejected. 

fjran  _____  S^ieg  _____ ,    66    IBLA    276     (Aug.    18,    1982) 
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An  over-the-counter  oil  and  gas  lease  offer  for 
acquired  lands  will  be  rejected  when  the  lands 
requested  in  the  offer  were  formerly  included  in  a 
canceled  or  relinquished  lease,  a  lease  which  auto- 
matically terminated  for  nonpayment  of  rental  or  a 
lease  which  expired  by  operation  of  law  at  the  end  of 
its  primary  term,  because  such  lands  may  be  leased  only 
in  accordance  with  the  simultaneous  filing  procedures 
of  43  CFR  Subpart  3112. 

Lowell_Ji_Simons,  66  IBLA  338  (Aug.  26,  1982) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  an  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a  lease  which 
expired  by  operation  of  law,  because  under  43  CFR 
3112.1-1  such  land  is  subject  to  leasing  only  under  the 
simultaneous  filing  system,  4 3  CFR  Subpart  3112. 

lodd^i.Helch,  66  IBLA  350  (Aug.  26,  1982) 


An  oil  and  gas  lease  application,  form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f) ,  dealing 
with  parties  in  interest  other  than  those  elsewhere 
disclosed,  are  left  unanswered;  and  applicant's  failure 
to  check  these  items  on  the  form  cannot  be  cured  by  a 
simple  addendum  where  the  rights  of  the  second-drawn 
applicant  have  intervened. 

CaroW^Miller,  66  IBLA  394  (Aug.  31,  1982) 


Generallj--Cont  inued 

until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  te 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompet itively  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheim_Petroleum_Co.,  67  IBLA  38  (Sept.  8,  1982) 


It  is  improper  to  reject  a  simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a  partnership 
and  the  signatory  is  a  partner  authorized  to  act  in  its 
behalf,  and  the  application  is  correctly  noted  with  a 
reference  to  the  BLM  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to  act 
are  on  file.   In  those  circumstances,  the  regulatory 
requirement  that  the  application  te  rendered  in  a  man- 
ner to  reveal  the  name  of  the  applicant,  the  name  of 
the  signatory,  and  their  relationship,  is  satisfied. 

Hercules [A_par  tnershipj a nd_ Gemini l/j_Par  t  nershij:^  , 

67  IELA  151~lsept.~207  19827" 

££i_RiY.§r_Pro£erties,  69  IBLA  151  (Dec.  13,  1982) 

i£2I!3ld_Minerals_C0.  ,  7U  IBLA  371  (July  28,  1983) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFR  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Piiufg_Oil_6_Minini_Cor£i,  67  IBLA  17  (Sept.  3,  1982) 


A  simultaneously  filed  oil  and  gas  lease  applica- 
tion is  properly  rejected  where  it  is  dated  prior  to 
the  commencement  of  the  filing  period,  since  43  CFR 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  applicant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

The  15- working-day  filing  period  for  a  simultane- 
ously filed  oil  and  gas  lease  application  is  rigid; 
strict  adherence  thereto  establishes  fairness  and  uni- 
formity for  all  participants,  and  BLM's  strict  enforce- 
ment thereof  is  not  arbitrary  or  capricious. 

M.alter_Adomkus,  67  IELA  177  (Sept.  21,  1982) 


The  Board  will  reverse  a  BLM  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  tor  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFR  3102.2-6  (1980),  requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record  establishes  that  the 
first-drawn  applicant  did  not  comply. 

Pllricia_C._Alker,  67  IBLA  214  (Sept.  23,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  t  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 


A  simultaneous  oil  and  gas  lease  application  which 
is  not  signed  in  the  space  provided  on  the  card  must  te 
rejected. 

WlIIied_Ploiis,  67  IBLA  237  (Sept.  23,  1982) 
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Where  an  employee  who  is  not  "in  the  business  of 
providing  assistance  to  'participants  in  a  Federal  oil 
and  gas  leasing  program"  signs  an  application  as  an 
"attorney-in-fact"  of  the  offeror,  she  is  not  an  agent 
within  the  meaning  of  43  CFR  3102.2-6(a),  and  thus  is 
not  required  to  submit  statements  required  by  43  CFR 
3102.2-6  (a)  or  to  reference  a  serial  number  on  the 
application  referring  to  such  statements  filed  in  the 
BLM  office  as  required  by  43  CFR  3102.2-1  (c). 

lY.Sii!l_£kambers,  b7  IBLA  2a0     (Sept.  26,  1962) 


where  a  simultaneous  oil  and  gas  leasing  filing 
service  establishes  an  agent's  qualifications  file  pur- 
suant to  43  CFR  3102.2-1  (c),  and  references  that  file 
on  an  application,  but  the  file  contains  only  an 
expired  authorization  for  the  named  applicant,  the 
application  is  properly  rejected. 

Alyin  B  .._Gendel  man ,  67  IBLA  333  (Oct.  1,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from 
leasing  under  the  operation  of  the  mineral  leasing 
laws.   The  refusal  to  lease  should  be  supported  by 
facts  of  record  demonstrating  that  leasing  would 
not  be  in  the  public  interest,  e^.,  where  leasing 
might  adversely  affect  relict  plant  communities  and 
the  suitability  of  the  West  Potrillo  Hountains  as 
habitat  for  pronghorn  antelope. 

Jaies_Mi_Chudngwi_John_L._(1essinaer,  68  IBLA  128 
(Oct.  28,  1982) 


Where  an  application  is  drawn  first  in  a  simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $bl,  the  application  will  be  disqualified 
and  rejected  under  43  CFR  3112.1-1  and  3112.6-1,  when 
the  applicant  submits  a  payment  of  $60  within  the 
specified  time,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  time. 

Ji_Sgng_Everette,  68  IBLA  225  (Nov.  15,  1982) 
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Eecause  a  noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a  junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin  Wall.  68  IBLA  308  (Nov.  19,  1982) 

Iliin_iiiII»  bB  IBLA  311  (Nov.  19,  1982) 

l£iiD_"aII»  ft9  IB!*  175  (Dec.  14,  1982) 

jE»iS_S3lli  76  IBLA  186  (Oct.  3,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-l(a)  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 

Herbert_I._Ctt ,  68  IBLA  336  (Nov.  22,    1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
regulation  4 3  CFR  3112.2-1  or  the  instructions  en  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore,  must  te  rejected. 

Inclusion  of  a  defective  application  in  a  drawing 
does  not  bar  rejection  after  the  selection  has  been 
made. 

A  defective  application  for  noncompetitive  oil  and 
gas  lease  submitted  pursuant  to  the  simultaneous  filing 
procedure  is  not  curable  by  submission  of  required  evi- 
dence of  qualifications  after  the  drawing,  for  the 
reason  that  the  rights  of  the  second  and  third  quali- 
fied applicants  have  intervened. 

A  first-drawn  application  in  a  simultaneous  filing 
procedure  drawing  is  a  noncompetitive  offer  to  lease 
for  oil  and  gas  and  does  not  create  a  property  right  in 
the  offeror. 

Fen_F._Tzena,  68  IBLA  381  (Nov.  2i,    1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
43  CFR  Jll2.2-l(a)  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f) ,  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

DHI!ie_Wi_Dohse,  68  IBLA  240  (Nov.  16,  1982) 


A  junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a  senior  offeror  and  the  junior 
offeror  incorrectly  alleges  that  the  senior  offeror  had 
not  identified  the  proper  county  in  describing  the  land. 

lEiia-Wall,  68  IBLA  243  (Nov.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  applicant's 
failure  to  check  these  items  on  the  form  cannot  be 
cured  by  a  simple  addendum  where  the  rights  of  the 
second-drawn  applicant  have  intervened. 

Jack_Good win ,  68  IBLA  400  (Nov.  23,  1982) 


where  a  listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualifications 
file  maintained  by  an  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deemed  complete  in  the 
absence  of  any  mention  of  a  corporate  treasurer  if  the 
corporate  president  serves  in  a  dual  capacity  as  treas- 
urer and  the  president's  identity  is  disclosed  on  the 
list. 

Reference  to  the  serial  number  identifying  the 
corporate  qualifications  file  of  a  corporate  offeror 
for  an  oil  and  gas  lease  constitutes  certification  that 
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the  qualifications  statement  complies  with  43  CFR 
3102.2-1  (b)   (1980). 

£aul_N_:__Tem£le,  bq  IBLk    54  (Nov.  29,  19b2) 


QIL_*]iB_5*S_LEASES--Con  tinned 

APPLICATIONS — Continued 

Generally-Continued 

available  for  leasing,  and  an  offer  tiled  tor  such  land 
raust  be  rejected. 

laia£S_Oii_S_fIininiJ_Cor£.,  69  IBLA  172  (Dec.  14,  1982) 


The  Secretary  of  the  Interior  may,  in  his  dis- 
cretion, reject  an  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  lands  applied  for  are  not  withdrawn  from 
operation  of  the  Mineral  Leasing  Act.   An  oil  and  gas 
lease  offer  is  properly  rejected  where  the  lands  sought 
are  within  the  Lake  Bead  National  Recreation  Area,  and 
the  National  Park  Service  has  declined,  under  43  CFB 
356b. 3,  to  give  consent  to  issuance  of  the  lease. 

De_Ann_T\_Gaeth,  69  IBLA  79  (Nov.  30,  1982) 

£liH£S3_Ji!i!!JSel,  69  IBLA  205  (Dec.  16,  1982) 


The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  any  offer  to  lease  public  lands  for 
oil  and  gas  deposits  upon  a  proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 
Rejection  of  an  offer  is  proper  where  the  record  demon- 
strates leasing  might  adversely  affect  sensitive  bio- 
logical species  in  the  Algodones  Dunes  Outstanding 
Natural  Area. 

E23l§_ExEloration_Co. ,  69  IBLA  96  (Nov.  30,  1982) 


where  a  simultaneous  oil  and  gas  lease  aiplicant 
establishes  that  he  had,  in  fact,  personally  signed  his 
application  and  his  offer,  as  required  by  43  CFR 
3112.2-1 (b)  and  43  CFR  3112.4-1,  his  offer  was  rejected 
improperly. 

S*Ul_!!itiiitJSi§/  69  IBLA  121  (Dec.  3,  1982) 


An  oil  and  gas  offer  describing  land  which  cannot 
be  encompassed  within  a  6-mile  square  or  within  an  area 
not  exceeding  six  surveyed  sections  in  length  or  width 
is  defective  and  must  be  rejected. 

Richard_Hi_Rowe,  69  IBLA  135  (Dec.  8,  1982) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  in  the  name  of  a  partnership  but 
which  is  not  accompanied  by  evidence  of  qualifications 
required  by  the  pertinent  regulations  and  which  does 
not  refer  to  the  serial  number  of  the  record  where  the 
statements  have  previously  been  filed  with  and  accepted 
by  the  Bureau  of  Land  Management  is  defective  and  must 
be  rejected. 

£¥ K_ Par t ners h i£ ,  69  IELA  199  (Dec.  15,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  43  CFR 
3112.2-1  (a)  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (f),  dealing  with 
other  parties  in  interest,  assignments,  and  multiple 
filings,  are  left  unanswered,  even  if  the  necessary 
information  is  subsequently  filed. 

£°E§r£_E._Lee,  69  IBLA  255  (Dec.  21,  1982) 


Where  a  listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualifications 
file  maintained  ty  the  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deemed  complete  in  the 
absence  of  any  mention  of  a  corporate  treasurer  or 
secretary  if  these  offices  are  held  by  other  corporate 
officers  serving  in  a  dual  capacity  and  the  identity  of 
these  corporate  officers  is  disclosed  by  the  list. 

References  to  the  serial  number  identifying  the 
corporate  qualifications  file  of  a  corporate  offeror 
for  an  oil  and  gas  lease  constitutes  certification  that 
the  qualifications  statement  complies  with  43  CFR 
3102.2-1  (b)  (1980)  . 

An  over-the-counter  offer  to  lease  oil  and  gas 
is  not  subject  to  rejection  by  the  fact  that  the  signa- 
tures of  three  offerors  appear  on  the  face  of  the  offer 
accompanied  by  only  a  single  entry  showing  the  date  of 
execution  of  the  offer. 

faul_Ni_Tem£le,  69  IBLA  275  (Dec.  21,  1982) 


It  is  proper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  the  leased  land  is  surrounded 
by  lands  not  available  tor  leasing. 

A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  in  favor  of  a  senior  offer  that  would 
qualify  regardless  of  whether  it  was  adjudicated  on  the 
basis  of  the  rules  applicable  at  the  time  it  was  filed 
or  at  the  time  the  lease  was  issued. 

Ilvin_Wdll,  69  IBLA  154  (Dec.  13,  1982) 


Under  sec.  3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  as  amended,  30  U.S.C.  4  352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  compliance  with  a  condition  imposed  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a  prerequisite  to  giving  its  consent  to  issuance  of  a 
noncompetitive  oil  and  gas  lease.   Moreover,  the  Depart- 
ment has  no  authority  to  require  that  the  agency  provide 
a  rational  justification  for  imposition  of  the  condition. 

*S2Co_Production_Co^,  69  IBLA  279  (Dec.  21,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  tiling  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFR  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 


An  oil  and  gas  lease  application  filed  by  a  part- 
nership in  a  simultaneous  filing  is  properly  rejected 
where  it  is  not  accompanied  either  by  partnership 
qualification  papers,  as  required  by  43  CFR  3102.2-4, 
or  by  any  reference  to  a  serial  number  indicating  where 
such  information  can  be  found,  as  permitted  by  43  CFR 
3102.2-1  (c)  . 

James_W._Lacj,  69  IELA  285  (Dec.  21,  1982) 
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Land  included  within  an  outstanding  oil  and  gas 
lease,  whether  void,  voidable,  or  valid,  is  not  avail- 
able for  leasing,  and  an  application  filed  for  such 
land  must  be  rejected.   Even  if  the  outstanding  lease 
were  canceled,  the  land  would  not  be  available  for 
over-the-counter  leasing,  since  land  within  a  canceled 
lease  may  be  leased  again  only  in  compliance  with  the 
drawing  procedure  established  by  43  CFR  3112. 

It  is  proper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  the  leased  land  is  surrounded 
by  lands  not  available  for  leasing. 

Irvin_W_ll,  69  IBLA  321  (Dec.  28,  1982) 


2Ii_.AJB_2.AS_  LEASES — Continued 

APPLICATIONS — Continued 

Generally- -Continued 

In  a  simultaneous  filing  situation,  the  failure  of 
a  first-drawn  applicant  to  file  an  offer  in  accordance 
with  43  CFR  3112.4-1  necessitates  rejection  of  the 
offer.   Where  the  offer  form  has  been  signed  ty  one  who 
is  designated  as  an  attorney-in-fact  for  the  offeror, 
and  it  is  not  accompanied  by  a  power  of  attorney  or  a 
reference  to  a  qualifications  file  where  such  authori- 
zation has  previously  been  filed,  it  must  be  rejected. 

I_________________J!__I_£_.  70  IBLA  25  (Jan.  6,  1983) 

_5_rican_Petrof ina_Co._of _Te_as,  73  IBLA  120  (May  23, 
1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  need  not  be  rejected  merely  because  the 
applicant  failed  to  initial  an  attachment  to  the 
application. 

Because  a  noncompetitive  oil  and  gas  lease  may 
be  issued  only  to  the  first-qualified  applicant,  a 
junior  offer  is  properly  rejected  to  the  eitent  that  it 
includes  land  described  in  the  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Where  a  lease  improperly  issued  to  a  senior  offeror 
is  canceled,  the  offer  of  the  applicant  having  next 
priority  is  entitled  to  consideration. 

__________»  69  IBLA  371  (Jan.  3,  1983) 


Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFR  Subpart  3112. 

__■______________»  69  IBLA  387  (Jan.  4,  1983) 


Oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f) ,  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Hark.,  G.  Anderson.  70  IBLA  18  (Jan.  6,  1983) 


A  ncncompetit i ve  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offeror 
is  deemed  to  have  constructive  knowledge  of  the  total 
acreage  included  in  the  offer,  by  which  the  rental  is 
computed. 

2_3_I!_osau_us  Resources_  Inc_,  70  IELA  52  (Jan.  10, 
1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  an  oil  and  gas  lease 
which  terminated.   Such  lands  are  available  for  subse- 
quent leasing  only  in  accordance  with  the  provisions  of 
the  simultaneous  filing  system  provided  under  43  CFR 
3112. 

Lowell  J.  Simons.  70  IBLA  128  (Jan.  14,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  43  CFR  3111.1-1  (a)  where  the  offeror  signs  one 
copy  of  the  offer  form  but  fails  to  sign  the  other  four 
copies. 


.______£_»  70  IBLA  134  (Jan.  14,  1983) 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  3111.1-l(a),  the  lease  offer  is  prop- 
erly rejected.   Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-l(e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

______________ »  70  IBLA  141  (Jan.  17,  1983) 

Robert  G.  Lynn  (On  Reconsideration),  73  IELA  288 
(June  7,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) 
are  left  unanswered,  and  therefore,  must  be  rejected. 

A  simultaneous  oil  and  gas  lease  application 
which  is  not  signed  or  dated,  in  accordance  with  43  CFR 
3112.2-1,  must  be  rejected. 

____________________  70  IELA  21  (Jan.  6,  1983) 


The  dineral  Leasing  Act  of  1920,  as  amended. 
establishes  the  maximum  acreage  a  person  may  hold, 
own,  or  control  at  one  time.   If  an  offeror  files  a 
group  of  offers,  any  one  of  which  causes  him  to 
exceed  the  acreage  limitations,  the  entire  group  must 
be  rejected  under  43  CFR  3101. 1- 5  (c)  (3)  (ii)  . 

Exceeding  the  maximum  acreage  limit  of  43  CFR 
3101.1-5  when  filing  an  offer  to  lease  is  not  a  minor 
defect  which  may  be  cured. 

__________________«  70  IBLA  154  (Jan.  18,  1983) 
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OIL  AND  GAS  LEASES — Continued 


APPLICATIONS — Continued 

General l_--Continued 

Because  a  noncompetitive  oil  and  gas  lease  nay  be 
issued  only  to  the  f  irst-cgualif  ied  applicant,  a  junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

It  is  improper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  there  is  land  available  for 
leasing  adjacent  to  the  parcel  described  in  the  offer. 
Land  included  in  an  offer  which  has  not  become  an 
issued  lease  is  available  for  filing  of  another  offer 
until  a  lease  is  signed  by  an  authorized  officer  of  BLB. 

The  Mineral  Leasing  Act  of  1920,  as  amended, 
establishes  the  maximum  acreage  a  person  may  hold, 
own,  or  control  at  one  time.   If  an  offeror  files  a 
group  of  offers,  any  one  of  which  causes  him  to 
exceed  the  acreage  limitations,  the  entire  group  must 
be  rejected  under  4 3  CFR  3101.1-5(c)  (3)  (ii). 

Exceeding  the  maximum  acreage  limit  of  43  CFR 
3101.1-5  when  filing  an  offer  to  lease  is  not  a  minor 
defect  which  may  be  cured. 


l£Xin_Hall.  70  IBLA  183  (Jan.  20,  1983) 


90  I.D.  3 


APPLICATICNS--Continued 

Generally—Continued 

where  ELM  rejects  an  oil  and  gas  lease  offer  sub- 
ject to  compliance  within  30  days,  the  30-day  period 
begins  upon  delivery  of  the  decision  to  the  offeror 
at  his  address  of  record. 

where  ELM  unconditionally  rejects  an  oil  and  gas 
lease  offer  but  provides  a  period  of  30  days  in  which 
to  cure  a  deficiency  the  decision  is  not  interlocutory 
and  the  30-day  period  for  filing  a  notice  of  appeal 
begins  upon  receipt  of  the  decision. 

£3rl_Gerard,  70  IBLA  343  (Feb.  2,  1983) 


Lands  formerly  included  in  a  competitive  oil  and 
gas  lease  which  expired  at  the  end  of  its  primary  or 
extended  term,  and  which  were  then  classified  as  not 
within  the  boundaries  of  a  known  geologic  structure, 
are  subject  to  the  filing  of  noncompetitive  lease 
applications  only  in  accordance  with  the  simultaneous 
filing  procedures  in  43  CFR  Subpart  3112.   An  over- 
the-counter  offer  for  an  oil  and  gas  lease  of  such 
lands  must  be  rejected. 

§am_P.  _Jon.es ,  71  IBLA  42  (Feb.  17,  1983) 
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Ch_st_r_L___rin_le,  70  IBLA  254  (Jan.  25,  1983) 


Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in 
either  a  wilderness  study  area  or  an  instant  study  area 
action  on  such  an  offer  must  be  suspended,  to  the 
extent  that  the  lands  are  within  a  wilderness  study 
area  or  instant  study  area,  until  congressional  action 
is  taken  on  the  President's  recommendations  as 
provided  by  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1782(a)  (1976). 

Nothing  in  the  applicable  statutes  or  regulations 
prohibits  the  issuance  of  oil  and  gas  leases  for  less 
than  a  full  protracted  section  of  Federal  land. 

Ida_Lee_ Anderson,  70  IBLA  259  (Jan.  26,  1983) 


Under  30  U.S.C.  *  226(b)  (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetitve  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Afid£lAI>a___ll__Cor__,  70  IBLA  294  (Jan.  27,  1983) 


where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  offer  form,  including  the  signature,  with  the 
intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  five  documents  as  the  offer, 
that  offer  fulfills  the  signature  requirement  of  43  CFR 
3111.1-l(a),  and  it  is  improper  to  reject  that  offer 
because  the  four  photocopies  were  not  personally  signed. 

faiette_Cil___Gas_Cor_i,  71  IBLA  79  (Feb.  22,  198  3) 


A  first-drawn  drawing  entry  card  in  a  simultaneous 
filing  held  prior  to  May  23,  1980,  was  a  noncompetitive 
offer  to  lease  oil  and  gas  and  did  not  create  a  prop- 
erty right  in  the  offeror.   No  rights  to  a  lease  sur- 
vive the  withdrawal  of  such  offer. 

Stanle___stan,  71  IBLA  116  (Mar.  2,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  43  CFR 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  appellant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

_ichard_L___ahn,  71  IBLA  120  (Mar.  7,  1983) 

Si£hard_____enwick,  76  IBLA  57  (Sept.  19,  19b3) 


Under  3C  U.S.C.  *  226(b)  (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  ty  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Minerals 
Management  Service  that  land  is  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field  has 
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the  burden  of  showing  that  the  determinat ion  is  in 
error. 

l°b_Fi_ A be r na t hi ,  71  IBLA  1«9  (Har.  9,  1983) 

S3 b._G. _Ho we  1 1 ,  71  IBLA  253  (Har.  21,  1983) 


Action  aust  be  suspended  on  an  oil  and  gas  lease 
offer  to  the  extent  it  includes  lands  in  either  a 
wilderness  study  area  or  an  instant  study  area  until 
Congressional  action  on  the  President's  recommendations 
as  provided  by  sec.  603  (a)  of  the  Federal  Land  Policy 
and  Banagement  Act  of  1976,  U3  U.S.C.  *  1782(a)   (1976). 


Fortune_Oil_Coi,  71  IBLA  153  (Mar.  9,  1983) 


90  I.D.  8U 


where  BLB  informs  an  offeror  for  an  over-the- 
counter  oil  and  gas  lease  that  it  is  prepared  to  issue 
a  lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  of  BLH's  decision, 
the  decision  is  interlocutory  and  the  30-day  period  for 
filing  a  notice  of  appeal  will  not  begin  until  the 
compliance  period  has  been  concluded. 

Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area,  action  on  such  an  offer  must  be 
suspended,  to  the  extent  that  the  lands  are  within  a 
wilderness  study  area,  until  Congressional  action  is 
taken  on  the  President's  recommendations  as  provided 
by  sec.  603(a)  of  the  Federal  Land  Policy  and  flanage- 
ment  Act  of  1976,  «3  U.S.C.  $  1782(a)   (1976). 

J°bn_R.._Anderson,  71  IBLA  172  (Har.  10,  1983) 


A  junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a  senior  offeror  and  the  junior 
offeror  fails  to  provide  valid  reasons  why  the  senior 
offer  should  be  considered  defective. 

Irvin_Wall,  71  IBLA  209  (Bar.  15,  1983) 

Bob  G.  Howell,  75  IBLA  113  (Aug.  12,  1983) 

John  D.  LaHue,  78  IBLA  239  (Jan.  10,  198U) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period  since  U3  CFF 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period. 

Georae_Ws_Lewisx_Jri,  71  IBLA  231  (Bar.  18,  1983) 


An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

HarrLS^Jlills,  71  IBLA  302  (Bar.  22,  1983) 


OIL, AND  GAS  LEASES — Continued 

APPLICATICNS--Continued 

Generally-Continued 

Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
of  «3  CFR  3111.1-l(a),  and  it  is  improper  to  reject 
that  offer  because  the  four  photocopies  were  not  signed 
in  ink  by  the  offeror. 

Where  a  noncompetitive  oil  and  gas  lease  offeror 
submits  one  original  lease  offer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  of 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  of 
13  CFF  3111.1-1  (a),  which  specifies  that  five  copies  of 
the  official  form,  or  valid  reproduction  thereof,  must 
be  filed.   However,  failure  to  submit  copies  of  the 
reverse  side  of  the  form  is  a  curable  defect  under 
U3  CFR  3111.1-1  (e)  (U) ,  and  BLH  must  give  the  offeror 
an  opportunity  to  comply  with  <4  3  CFR  3111.1-l(a). 

Richard._F.i_ Car roll,  71  IBLA  307  (Bar.  22,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  4  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  BLB  must  reject  a  simultaneous,  non- 
competitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

PA____Hinkler,  71  IBLA  328  (Bar.  23,  1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  need  not  be  rejected  merely  because  the 
applicant  failed  to  initial  an  attachment  to  the 
application. 

Because  a  noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a  junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin  Hall.  71  IBLA  3U9  (Bar.  28,  1983) 


where  an  order  is  published  which  restores  certain 
withdrawn  land  to  availability  under  the  mineral  leas- 
ing laws  at  a  specific  date  and  time  in  the  future,  a 
regular  "over-the-counter"  noncompetitive  oil  and  gas 
lease  offer  which  is  delivered  in  advance  to  ELfl  with 
instructions  that  it  be  treated  as  filed  effective  as 
of  the  designated  time  and  date  must  be  considered  a 
premature  filing,  and  is  properly  rejected. 

The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, refuse  to  lease  lands  for  oil  and  gas  upon  a 
proper  determination  that  leasing  would  not  be  in  the 
public  interest. 


Rachalk  Production,  Inc.,  71  IBLA  37U  (Bar.  29,  1983) 
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The  filing  of  an  appeal  from  rejection  of  a  lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendancy  of  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  nay  be  awarded  to  the  appellant. 

<2°Idie_Skodras,  72  IBLA  120  (Apr.  11,  1983) 


Where  a  lease  agreement  is  nailed  to  a  first- 
qualified  applicant  at  his  last  address  of  record  by 
certified  mail,  delivery  to  that  address  is  adequate 
regardless  of  whether  it  was  actually  received  by  the 
applicant  or  not.   A  tender  of  lease  agreement  by  the 
applicant  more  than  30  days  subsequent  to  the  date  of 
delivery  is  properly  rejected. 

Mamp.ton_P.1._Stetart,  72  IBLA  358  (Hay  2,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980)  is  not  completed  within  the  meaning  of 
13  CFR  3112.2-1  (a)  where  questions  (d)  through  (f) 
concerning  other  parties  in  interest,  assignments, 
and  multiple  filings,  are  left  unanswered,  even  if 
the  required  responses  are  subsequently  provided. 

Hichele_Hi_Dawursk,  7  3  IBLA  36  (Hay  9,  1983) 


It  is  improper  to  reject  a  simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a  corporation 
and  the  signatory  is  an  officer  authorized  to  act  in 
its  behalf,  and  the  application  is  correctly  noted  with 
a  reference  to  the  BLH  serial  number  where  the  articles 
of  incorporation  and  the  names  of  those  authorized  to 
act  are  on  file.   In  those  circumstances,  the  regula- 
tory requirement  that  the  application  be  rendered  in  a 
manner  to  reveal  the  name  of  the  applicant,  the  name  of 
the  signatory,  and  their  relationship,  is  satisfied. 

i!i£i°EZ_£E£§!L-0iI_£2i»  7^  IBLA  173  (day  26,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  4  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLH  can  properly  reject  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981.   The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  Leas- 
ing Act  and  BLH  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a  lease. 


21i_*N£_S*S_LEAlES — Continued 

APPLICATICNS — Continued 

Generally — Continued 

The  regulatory  requirement  that  a  simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  which  reveals  the  name  of  the  applicant,  the 
name  of  the  signatory,  and  their  relationship  is  not 
satisfied  where  the  signature  is  illegible,  no  designa- 
tion of  authority  appears  on  the  application,  and  the 
signatory  and  his  authority  cannot  be  ascertained  by 
reference  to  the  qualifications  file  of  the  filing 
service  listed  on  the  application. 

KeiL2eth_S._Bradke,  73  IBLA  216  (Hay  27,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore,  must  be  rejected. 

A  simultaneous  oil  and  gas  lease  application 
which  is  not  signed  and  dated  in  the  space  provided  on 
the  card  must  be  rejected. 

A  defective  application  for  a  noncompetitive  oil 
and  gas  lease  submitted  pursuant  to  the  simultaneous 
filing  procedure  is  not  curable  by  submission  of 
required  evidence  of  qualifications  after  the  drawing, 
for  the  reason  that  the  rights  of  the  second  and  third 
qualified  applicants  have  intervened. 

Inclusion  of  a  defective  application  in  a  drawing 
does  not  bar  rejection  after  the  selection  has  teen 
made. 

A  first-drawn  application  in  a  simultaneous  filing 
procedure  drawing  is  a  noncompetitive  application  to 
lease  for  oil  and  gas  and  does  not  create  a  property 
right  in  the  applicant. 

llIISIl_)ii_i!isslei,  73  IBLA  231  (Hay  31,  1983) 


An  oil  and  gas  lease  application.  Form  3112-6  and 
3112-6(a)  (Automated  Simultaneous  Oil  and  Gas  Lease 
Application,  Parts  ABB)  is  not  properly  completed  in 
accordance  with  regulation  13  CFB  3112.2-1  and  the 
instructions  printed  on  the  application  where  the 
applicant's  name  and  address  are  not  placed  in  the 
space  provided  therefor  on  Form  3112-6  (a) . 

*iD£i_flcHurtrie,  73  IBLA  217  (June  2,  1983) 


Filing  fees  will  be  retained  for  simultaneous  oil 
and  gas  lease  applications  which  are  rejected. 

S ha »_fiesourcesx_I ncA ,  73  IBLA  291  (June  7,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  lands  sought  are  within  the  Lake  Head 

National  Recreation  Area,  and  the  Rational  Park  Service 

has  declined,  under  13  CFR  3566.3,  to  give  consent  to 
issuance  of  the  lease. 

li_Dawson,  73  IBLA  301  (June  7,  1983) 

Chevron  U.S.A..  Inc..  71  IBLA  92  (June  30,  1983) 


£*I_£2i«  73  IBLA  203  (Hay  27,  1983) 
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Gene rail _- -Continued 

Where  an  oil  and  gas  lease  application  is  given 
first  priority  in  the  simultaneous  filing  procedure, 
and  the  application  was  filed  in  accordance  with  the 
regulation,  43  CFR  3102.5,  it  is  proper  for  the  Bureau 
of  Land  Management  to  issue  the  oil  and  gas  lease  to 
the  applicant  whose  application  was  drawn  with  first 
priority.   Bare  assertions  by  the  second-priority 
applicant  of  irregularities  by  the  first-priority  appli- 
cant do  not  rise  to  the  level  that  would  require  an 
investigation  to  verify  compliance. 

Joaathai^Kutner,  73  IBLA  372  (June  15,  1983) 


General lj--Cont  inued 

A  withdrawal  of  a  simultaneous  oil  and  gas  lease 
application  received  over  the  signature  of  the  appli- 
cant takes  effect  from  the  moment  it  is  filed,  and  all 
rights  under  the  application  are  at  an  end  eo  instante. 

Where  an  applicant  has  withdrawn  his  first  filed 
simultaneous  oil  and  gas  lease  application  because  it 
contained  a  fatal  flaw,  and  thereafter  files  a  correct 
application,  it  is  improper  for  the  Bureau  of  Land  Ban- 
agement  to  reject  the  second  application  as  to  parcels 
for  which  it  received  first  priority  for  the  reasons 
that  the  applicant  made  multiple  filings. 

JSi>£_Hi_lriaa  •    7"  IfiL*  2"6  (July  19,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the  com- 
mencement of  the  filing  period. 

Bar_ar___a_ne,  73  IBLA  381  (June  15,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 

_i______tes,  74  IBLA  18  (June  2a,  1983) 


An  offer  submitted  by  an  agent  for  the  first-drawn 
applicant  under  the  simultaneous  filing  program  which 
is  not  rendered  in  such  a  manner  as  to  reveal  the  name 
of  the  potential  lessee,  the  name  of  the  signatory, 
and  their  relationship,  is  properly  rejected. 

An  offer  by  the  first-drawn  applicant  of  a 
simultaneous  filing  procedure  drawing  is  not  curable  by 
submission  of  the  required  material  after  the  period 
for  such  submission  has  expired,  for  the  reason  that 
the  rights  of  the  second-  and  third-drawn  applicants 
have  intervened. 


A  simultaneous  oil  and  gas  lease  application 
which  was  filed  in  the  name  of  a  trust,  but  was  not 
accompanied  ty  the  statements  required  by  tt  3  CFB 
3102.2-3  (1981)  and  which  did  not  refer  to  a  tile 
reference  number  was  properly  rejected. 

J!°bert__i_____etcal___  Trust]..  7M  IBLA  252  (July  22,  1983) 


Where,  under  43  CFB  3102.2-5  (1981),  evidence  of 
corporation's  qualifications  to  hold  an  oil  and  gas 
lease  must  be  submitted  simultaneously  with  the  lease 
offer  or  reference  be  made  to  the  BLfl  serial  number 
where  the  material  has  earlier  been  filed,  and  where 
such  information  is  neither  submitted  with  the  offer 
nor  referenced  thereon  by  serial  number,  the  offer  is 
deficient,  the  filing  ineffective,  and  no  priority 
attaches.   However,  where  the  applicant  submits  the 
missing  evidence  before  rejection  occurs  or  becomes 
final,  43  CFR  3102.2-5  (1981)  is  satisfied,  an 
effective  filing  occurs,  and  priority  attaches  on  the 
date  the  deficiency  is  cured. 

l££2£2_fiii_£o . ,  74  IBLA  260  (July  22,  1983) 


MSiied_Ventures,  74  IBLA  31  (June  24,  1983) 


When,  in  a  drawing  of  simultaneously  tiled  oil  and 
gas  lease  applications,  the  first-drawn  offeror  is  noti- 
fied to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.   Automatic  disqualification,  stemming  from 
untimely  filings,  will  not  be  avoided  by  allegations 
that  submissions  were  timely  mailed  but  thereafter 
damaged  by  the  postal  service  and  returned  to  appellant. 

CltZ-iase-issocia t es ,  74  IBLA  43  (June  27,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  advance  rental  by  more  than  10  percent. 

Ji_Vi_5_Associat.es,  74  IBLA  45  (June  28,  1983) 


An  oil  and  gas  lease  application  filed  by  a  part- 
nership in  a  simultaneous  filing  is  properly  rejected 
where  said  application  is  not  accompanied  either  by  the 
qualification  papers  required  by  43  CFR  3102.2-4  (1981) 
or  by  any  reference  to  a  serial  number  indicating 
where  the  requisite  information  can  be  found.   Such 
omissions  cannot  be  cured  after  the  drawing. 

tS______lo____on_Grou_ ,  74  IBLA  185  (July  18,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Mead 
National  Recreation  Area,  and  regulation  43  CFR  3501.3 
requires  consent  of  the  Regional  Director,  National 
Park  Service,  for  a  lease  in  this  area,  and  such  con- 
sent is  refused. 

E<l__rd_Se_j_rso__  Jr^  (On  Reconsideration).  74  IBLA 
267  (July  25,  1983) 


Where  a  noncompetitive  oil  and  gas  lease  offeror 
submits  one  official  lease  offer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  of 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  of 
43  CFR  3111.1-1  (a),  which  specifies  that  five  copies  of 
the  official  form,  or  valid  reproduction  thereof,  must 
be  filed.   However,  failure  to  submit  copies  of  the 
reverse  side  of  the  form  is  a  curable  defect  under 
43  CFR  3111.1-1  (e)  (4) ,  and  BLH  must  give  the  offeror  an 
opportunity  to  comply  with  43  CFR  3111.1-l(a). 

C_arl_s_T__Zi__e_m_n,  75  IBLA  6  (Aug.  2,  1983) 


Where  appellants  aver,  without  offering  proof  to 
show  the  basis  of  their  averment,  that  lands  which  were 
the  subject  of  appellants'  oil  and  gas  lease  offer 
were  acquired  by  the  United  States,  Bureau  of  Land 
Hanagement  correctly  rejected  the  offer  to  lease  lands 


L§5_As_ociates__I_Ci,  74  IBLA  192  (July  18,  1983) 


OIL  AND  GAS  LEASES — Continued 

APPLICATION — Continued 

Generally-- Continued 

shown  on  Government  records  not  to  be  in  Onited  States 
ownership. 

James_n.  Chudnowi_John_Li_Hessinaer,  75  IBLA  69 
(Aug?  Io7~198J) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  Knowledge  of  duly  promulgated  rules  and 
regulations,  regardless  of  their  actual  knowledge  of 
what  is  contained  in  such  regulations.   Failure  to 
receive  a  copy  of  a  regulation  does  not  provide  a  valid 
reason  for  reinstating  with  original  priority  an  over- 
the-counter  oil  and  gas  lease  offer  which  had  been 
rejected  for  failure  to  comply  with  the  regulation. 

S2!l_Ii_S2i§£.d ,  75  IBLA  133  (Aug.  15,  1983) 


where  an  offer  to  lease  lands  cannot  be  accepted 
because  the  lands  are  not  available  for  leasing,  the 
offer  will  be  rejected  and  not  held  in  suspense  until 
the  land  may  become  available  for  leasing. 

Paul_Ci_Kohlman,  75  IBLA  171  (Aug.  19,  1983) 


Consistent  with  Secretarial  policy  directives, 
where  an  oil  and  gas  lease  offer  embraces  lands  in  a 
wilderness  study  area  ELfl  may  not  issue  a  lease,  and 
action  on  such  an  offer  must  be  suspended  until  con- 
gressional action  on  the  President's  recommendations  as 
provided  by  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  O.S.C.  4  1782(a)   (1976). 

Lawrence_H._Wert,  75  IBLA  186  (Aug.  22,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offeror 
is  deemed  to  have  constructive  knowledge  of  the  total 
acreage  included  in  the  offer,  by  which  the  rental  is 
computed. 

When  regulations  provide  that  payment  is  based  on 
total  acreage  if  known,  and  if  not  known,  on  the  basis 
of  U0  acres  for  each  smallest  legal  subdivision  the 
applicant  bears  the  burden  of  proof  that  an  ambiguity 
exists  which  renders  the  total  acreage  unknown.   Mere 
allegation  of  an  ambiguity  is  not  sufficient. 

Thorn as_Connell,  75  IBLA  209  (Aug.  22,  1983) 


Where  BLH  rejects  an  oil  and  gas  lease  offer,  the 
30-day  period  begins  upon  delivery  of  the  decision  to 
the  offeror  at  his  address  of  record. 

tl2id_Mi_Ba  1  dw i n  ,  75  IBLA  251  (Aug.  25,  1983) 


Filing  fees  of  $75  will  be  retained  for  simul- 
taneous oil  and  gas  lease  applications  which  are 
rejected.   The  balance,  if  any,  shall  be  refunded. 
143  CFR  3112.3  (b)  . 

5eorae_Dolezali_Jri,  75  IBLA  298  (Aug.  29,  1983) 


01 L_AND_GAS_L EASES — Continued 
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Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  ot  tne  offer  form,  including  the  signa- 
ture, with  the  intent  that  the  photocopied  signature  be 
his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement  of 
13  CFB  3111.1-l(a). 

A  decision  of  the  Board  of  Land  Appeals  holding 
that  the  signature  requirement  of  13  CFB  3111.1-1  (a)  is 
■et  when  the  offeror  signs  one  offer  form  in  ink  and 
photocopies  four  exact  reproductions  of  the  front  page 
of  the  offer  form,  including  the  signature,  is  not  an 
abrupt  departure  from  other  Board  rulings  nor  a  retro- 
active application  of  a  new  rule,  but  is  merely  the 
initial  interpretation  and  application  of  an  existing 
regulation  to  this  specific  factual  circumstance. 

Where  the  first-filed  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  each  contain  a  curable 
defect  listed  in  13  CFR  3111.1-1  (e),  and  where  the 
offeror  cures  such  defect,  the  offeror  retains  his 
priority  as  of  the  date  the  original  offers  were  filed, 
even  though  a  second  qualified  offeror  filed  an  offer 
for  some  of  the  same  lands  included  in  the  previously 
filed  offers  before  the  first  offeror  cured  the  defect 
in  his  offers. 

Richard  F.  Carroll (On  Reconsideration)  .  76  IELA  151 

(Sept.  27,  1983)  "  90  I.D.  132 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  bis  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
of  13  CFR  3111.1-l(a),  and  it  is  improper  to  reject 
that  offer  because  the  four  photocopies  were  not  signed 
in  ink  by  the  offeror. 

Jaaes_Li_Camtlos_HI,    76    IBLA    171     (Sept.    30,    1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  application  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  of  the  applicant. 

An  applicant  for  an  oil  and  gas  lease  must  place 
his  personal  or  business  address  on  a  simultaneous 
application.   An  applicant  has  not  complied  with  this 
requirement  if  the  name  of  some  other  person  appears  as 
addressee,  even  though  correspondence  addressed  to  that 
person  is  to  be  received  in  the  care  of  the  applicant. 

Jack_or iaas «  76  iBLA  20°  (Oct.  6,  1983) 


when,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  offeror  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  those 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.   Automatic  disqualifi- 
cation, stemming  from  untimely  filings,  will  not  be 
avoided  by  reliance  on  the  assurance  of  the  Postal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
on  the  due  date. 

The  1980  amendment  of  13  CFR  3112.1-1  did  not 
create  an  ambiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  of  receipt.   The  reasons  for  the 
1980  amendments  stated  by  the  Secretary  in  the  Federal 
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Register  at  the  tine  of  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  to  provide 
that  the  sanction  for  failure  to  file  within  the  30-day 
period  is  the  rejection  of  an  applicant's  offer. 

IaaiS_Basin_PartnershiE,  76  IBLA  241  (Oct.  17,  1983) 


APPLICATIONS — Continued 

Generallj--Cont  inued 

The  Secretary  on  Dec.  30,  1982,  directed  that  no 
mineral  leasing  or  permitting  take  place  on  BLM  wilder- 
ness study  areas.   Instruction  Memorandum  83-237, 
Change  3  (June  24,  1983),  provides,  however,  that  BLM 
may  continue  to  lease  portions  of  wilderness  study 
areas  that  are  "immediately  adjacent  to  producing  oil 
and  gas  fields  or  areas  that  are  prospectively 
valuable." 


It  is  not  proper  to  reject  an  application  in  the 
simultaneous  oil  and  gas  leasing  program  because  the 
address  shown  on  the  application  coincidentally  is  the 
same  as  that  of  a  filing  service,  where  it  is  shown 
that  the  application  was  filed  by  members  of  the  filing 
service  for  their  own  account. 

£2nd_ Road_Proeer ties,  76  IBLA  330  (Oct.  20,  1983) 


An  executed  lease  agreement  and  first  year's 
rental  payment  must  be  filed  in  the  proper  BLM  office 
within  30  days  of  receipt  of  the  notice.   Filing  is 
accomplished  when  a  document  is  delivered  to  and 
received  by  the  proper  office.   Depositing  a  document 
in  the  mail  does  not  constitute  filing. 

£±°neer_Farmout_#l,,._Ltd..,  76  IBLA  337  (Oct.  20,  1983) 


A  simultaneous  oil  and  gas  lease  application  which 
is  not  signed  or  dated,  in  accordance  with  U 3  CFR 
3112.2-1,  is  not  properly  completed  and  must  be 
rejected. 

An  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  which  does  not 
reflect  in  the  space  provided  for  "Social  Security 
Number"  the  same  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and 
must  be  rejected. 

A  filing  fee  of  $75  will  be  retained  for  each 
automated  simultaneous  oil  and  gas  lease  application 
form  which  is  rejected.   The  balance  of  the  filing  fee 
amount  submitted  with  each  rejected  form,  if  any,  shall 
be  refunded. 

Di_Mi_01son,  7b  IBLA  344  (Oct.  24,  1983) 


In  simultaneous  oil  and  gas  lease  situations,  the 
failure  of  a  first-drawn  applicant  to  file  an  offer  in 
accordance  with  43  CFR  3112.4-1  necessitates  rejection 
of  the  offer.   Where  the  offer  has  been  signed  by  one 
who  has  been  designated  as  an  attorney-in-fact  for  the 
offeror,  and  it  is  not  accompanied  by  a  power  of  attor- 
ney or  a  reference  to  a  qualifications  file  where  such 
authorization  has  been  filed,  the  offer  must  be 
rejected. 

Zko»as_M._Bloch,  76  IBLA  364  (Oct.  25,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws. 
However,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lands  in  the  offer,  the  case  may  be  remanded  to 
BLM  for  determination  of  whether  a  lease  may  issue  for 
those  lands. 


Ida_iee_ Anderson,  76  IBLA  395  (Oct.  27,  1983) 


where  a  check  deposited  improperly  by  the  Bureau 
of  Land  Management  was  returned  as  uncollectible,  it 
was  not  a  debt  due  the  Onited  States  under  43  CFR 
3112.2-2  (c)  (1982),  and  its  maker  was  improperly  dis- 
qualified from  future  participation  in  the  simultaneous 
oil  and  gas  leasing  program. 

£harles_ Anderson,  76  IBLA  402  (Oct.  27,  1983) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation filed  by  a  partnership  in  the  partnership  name 
is  not  properly  rejected  under  43  CFR  3112.2-1  (c) 
(1982),  where  the  name  of  only  one  entity  as  defined  in 
43  CFR  3102.1  (1982),  appears  as  applicant  on  Part  B  of 
the  application. 

where  a  partnership  consists  of  the  names  of  two 
individuals  and  the  designation  "PTR"  and  the  names  and 
designation  are  typed  on  both  Part  A  and  Part  B  of  the 
automated  simultaneous  oil  and  gas  lease  application  as 
the  name  of  the  applicant,  the  fact  that  the  automated 
part  of  Part  A  contains  the  surname  and  initials  of 
only  one  of  the  individuals  is  a  nonsubstantive  error, 
and  it  does  not  require  rejection  of  the  application  as 
not  being  properly  completed  under  43  CFR  3112.2-1  (g) 
(1982)  . 

Char  les_Fox_6_Georae_Hi_Kei_th (P<!I.L2ershij>l ,  77  IBLA 

199  (Nov.  18,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  30  days  from  the  receipt  of  notice. 

l££nie_Lisenaen,  78  IBLA  1  (Dec.  12,  1983) 

fla£°2d_J._5crsoc.h,  78  IBLA  150  (Dec.  29,  1983) 


Under  30  U.S.C.  «  226(b)  (Supp.  V  1981),  lands 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field  may  be  leased  only  by  competitive  bidding. 
Where  lands  are  determined  to  be  within  such  a  struc- 
ture, a  noncompetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas  lease 
who  challenges  a  determination  that  the  land  is  within 
the  known  geologic  structure  of  a  producing  oil  or  gas 
field  has  the  burden  of  showing  that  the  determination 
is  in  error. 

«*_£.._  Altrogge,  78  IBLA  24  (Dec.  12,  1983) 
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A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  pursuant  to  43  CFR  3103.3-1  where  the 
offer  is  deficient  in  the  first  year's  rental  by  more 
than  10  percent. 

JaEes_Mi_Chudnow,  78  IBLA  78  (Dec.  16,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  provision  of  43  CFR  3111.1-1  (a)  where  the  offeror 
signs  only  two  copies  of  five  submitted  lease  offer 
forms. 

Gian_Rt_Cassaring,  78  IBLA  242  (Jan.  10,  1984) 

91  I.D.  9 


An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a  favorable  petroleum  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Mineral  Leasing  Act  of  1920,  as  modified  by 
the  Alaska  National  Interest  Lands  Conservation  Act. 

E._Bi_Jginer,  78  IBLA  323  (Jan.  2U,  1984) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 

Pursuant  to  43  CFR  3130.2-1,  rentals  are  not  prop- 
erly prorated  for  any  lands  in  which  the  United  States 
owns  an  undivided  fractional  interest,  but  shall  be 
payable  at  the  same  rate  as  provided  for  the  full 
acreage  in  such  lands. 

A  noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  more  than 
10  percent.   However,  in  appropriate  circumstances,  if 
the  balance  of  the  rental  is  paid  prior  to  rejection  by 
BLM  and  there  are  no  intervening  rights  of  third  par- 
ties, the  offer  may  be  reinstated  with  priority  from 
the  date  the  deficiency  is  corrected. 

J°£_Ni_J°i!I>§°!!«  78  IBLA  382  (Jan.  31,  19814) 


Under  43  CFR  3112.2-2  (c)   (1982),  BLM  properly  dis- 
qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a  condition  of  further  partici- 
pation in  the  simultaneous  leasing  program. 

fiarceann_Killian,  79  IBLA  105  (Feb.  17,  198U) 

HIt_£2££nSESl!i£x_S2in_§i£§§£_£Sderal_£nerji_Coi, 
82  IBLA  75  (July  17,  1984)" 


The  filing  of  an  appeal  from  rejection  of  a  lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  if  it  can  be  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

where  the  lessee  of  an  oil  and  gas  lease  fails  to 
pay  the  annual  rental,  the  lease  is  terminated.   Such 
termination,  however,  does  not  moot  an  unad judicated 
appeal  challenging  the  issuance  of  the  lease  to  the 
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lessee.   Appellant  is  entitled  to  an  adjudication  of 
her  appeal.   Upon  a  determination  that  the  terminated 
lease  was  improperly  issued  to  the  lessee  in  the  first 
instance,  appellant  as  the  first-qualified  applicant 
may  be  awarded  the  lease. 

where  an  issue  in  an  appeal  involving  a  simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a  violation  of  43  CFR  3102.2-6  (a)  and  (t) , 
the  lessee  is  the  party  with  peculiar  means  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreement.   Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Patricia_C._Alker,  79  IBLA  123  (Feb.  22,  1984) 


An  oil  and  gas  lease  offer  filed  for  lands 
embraced  in  a  senior  offer  is  properly  rejected  when  a 
lease  issues  in  response  to  the  senior  offer. 

Sian_Ri_Cassarino,  79  IBLA  138  (Feb.  22,  1984) 


"Prevents  automated  processing."   As  used  in 
U3  CFR  3112.3(a)(2),  49  FR  2113  (Jan.  18.  1984),  an 
application  form  is  prepared  in  a  manner  that  "prevents 
automated  processing"  where  a  mistake  or  omission  pre- 
vents the  computer  from  fully  completing  the  automated 
program.   An  application  containing  such  a  deficiency 
is  properly  held  to  be  "unacceptable." 

Where  an  application  form  is  deemed  unacceptable 
under  the  automated  simultaneous  oil  and  gas  leasing 
system,  all  filing  fees  submitted  with  such  form  are 
returned,  after  assessment  of  a  $75  processing  fee, 
even  if  the  deficiency  which  rendered  the  form 
unacceptable  is  not  discovered  until  after  selection  of 
successful  applications. 

An  application  is  properly  rejected  where  the 
applicant  has  failed  to  disclose  all  parties  in 
interest,  has  failed  to  identify  any  party  who  gave 
assistance  in  preparing  the  application,  has  interests 
in  another  filing  for  the  same  parcel,  has  failed  to 
disclose  all  individuals  in  an  association  or  partner- 
ship which  has  filed  an  application,  or  has  utilized 
the  address  of  a  person  or  entity  in  the  business  of 
providing  assistance  for  the  filing  of  applications. 
An  application  is  also  properly  rejected  where  the 
application  is  signed  by  a  person  other  than  the  appli- 
cant and  the  signatory  has  failed  to  disclose  the 
relationship  between  them.   where  an  application  is 
properly  rejected,  the  Department  lacks  authority  to 
authorize  the  refund  of  any  filing  fees  tendered  with 
the  application. 

Where  a  deficiency  on  an  application  form  filed  in 
the  automated  simultaneous  leasing  program  neither  pre- 
vents automated  processing  nor  involves  a  failure  to 
provide  information  necessary  to  police  the  system  to 
prevent  fraud  or  abuse,  such  deficiency  shall  be  deemed 
de  minimis,  and  will  not  render  the  application  either 
unacceptable  or  rejectable. 

Rejection  of  an  application  to  lease  filed  under 
the  automated  simultaneous  system  necessarily  encom- 
passes retention  of  filing  fees  submitted  therewith. 
Where  an  application  to  lease  is  "rejected"  because 
of  a  deficiency  on  the  application  form,  an  applicant 
must  either  appeal  or  seek  a  return  of  any  filing  fees 
within  30  days  of  rejection.   Where  an  applicant  fails 
to  do  either,  he  will  be  tarred  from  subsequently  seek- 
ing a  return  of  filing  fees  on  the  grounds  that  the 
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deficiency  should  properly  have  been  treated  as  render- 
ing the  application  "unacceptable." 

ShawJesourcest  Inc.,  79  IBLA  153  (Feb.  24,  198U) 

91  I.D.  122 


Under  30  U.S.C.  «  226(b)  (Supp.  V  1981),  lands 
within  the  known  geological  structure  of  a  producing 
oil  or  gas  field  nay  be  leased  only  by  competitive 
bidding.   Where  lands  are  deterained  to  be  within  such 
a  structure  prior  to  issuance  of  a  lease,  a  noncoapeti- 
tive  lease  offer  for  such  lands  aust  be  rejected. 

An  applicant  for  a  noncoapet itive  oil  and  gas 
lease  who  challenges  a  deteraination  that  certain  lands 
are  within  the  known  geological  structure  of  a  produc- 
ing oil  or  gas  field  has  the  burden  of  showing  that  the 
determination  is  in  error.   Absent  any  arguaent  of  fact 
or  evidence  suggesting  such  error,  the  determination 
will  be  upheld. 

S te£he njj, _Hasl und ,  79  IBLA  252  (Bar.  5,  1984) 


The  regulatory  requirement  that  a  simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
Banner  that  reveals  the  name  of  the  applicant,  the  naae 
of  the  signatory,  and  their  relationship  is  not  satis- 
fied where  no  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a  qualifications  file  where  the  relationship  between 
the  signatory  and  the  applicant  is  disclosed. 

Ui§i_2ii_£2ii_IS£i»  80  IBLA  10  Car.  27,  1984) 
Tip_2erary_0i l_6_Gas_Cor £i ,  81  IBLA  91  (Bay  24,  1984) 
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Land  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  nay  only  be  leased  after  coa- 
petitive  bidding. 

An  applicant  for  a  noncoapetit ive  acquired  lands 
oil  and  gas  lease  who  challenges  a  determination  by  BLM 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

See d_Int erna t io na 1 ,  80  IBLA  145  (Apr.  6,  1984) 


when  an  oil  and  gas  lease  applicant  files 
Poras  3112-6  and  3112-6a  which  contain  mismatched 
social  security  numbers,  the  application  is  rendered 
"unacceptable,"  regardless  of  when  the  error  was  dis- 
covered.  Such  an  application  is  unacceptable  at  the 
tiae  of  filing  and  the  subsequent  erroneous  inclusion 
in  the  selection  process  does  not  render  the  applica- 
tion "re jectable. " 

An  applicant  cannot  receive  any  priority  based  on 
an  application  deemed  to  be  unacceptable,  even  though 
the  application  is  included  in  the  selection  process 
and  selected  with  priority. 

Howell_Boberts_S£ear,  80  IBLA  150  (Apr.  6,  1984) 


where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFB  3112.4-1  (a)   (1982),  his  lease  offer  must  be 
rejected . 

Si_JL._Partners,  80  IBLA  153  (APr-  9»  1984) 


An  offer  submitted  by  a  partner  for  the  first- 
drawn  applicant  under  the  simultaneous  filing  program 
which  is  not  rendered  in  such  a  aanner  as  to  reveal 
the  name  of  the  potential  lessee,  the  naae  of  the  sig- 
natory, and  their  relationship,  is  properly  rejected. 

Corinth  Partnership.  80  IBLA  31  (liar.  28,  1984) 


The  regulatory  requireaent  that  a  simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
aanner  that  reveals  the  naae  of  the  applicant,  the  naae 
of  the  signatory,  and  their  relationship  is  not  satis- 
fied where  no  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a  stateaent  of  qualifications  on  file  with  BLB  in 
which  the  relationship  between  the  signatory  and  the 
applicant  is  disclosed. 

BLH  is  not  required  under  43  CFR  3102.5  to  gather 
substantive  inforaation  required  on  but  aissing  froa  a 
simultaneously  filed  oil  and  gas  lease  application. 

£ki£kasa w_0il_E_Gasi_Inci ,  80  IBLA  60  (Mar.  29,  1984) 


A  known  geologic  structure  is  a  trap,  either 
structural  or  stratigraphic  in  nature,  in  which  an 
accumulation  of  oil  or  gas  has  been  discovered  by 
drilling  and  deterained  to  be  productive,  and  which 
includes  all  acreage  that  is  presumptively  productive. 


Where  an  applicant  for  a  simultaneous  oil  and  gas 
lease  submits  a  folded  automated  application,  such 
application  is  properly  deemed  unacceptable  under 
43  CFR  3112.3(a)  (48  PB  33679  (July  22,  1983)),  and  the 
applicant  is  entitled  to  a  refund  of  filing  fees  after 
assessment  of  a  $75  processing  fee. 

Frances  Kunkel.  80  IBLA  333  (Bay  8,  1984) 


Where  a  subdivision  which  is  available  for  oil  and 
gas  leasing  in  one  township  would  normally  be  adjacent 
to  land  similarily  available  in  another  township,  a 
holding  that  a  lease  offer  for  one  such  subdivision 
which  does  not  include  the  other  is  violative  of  the 
"640-acre  rule"  will  be  vacated  upon  a  showing  that 
the  two  townships  are  offset  and  the  subdivisions  con- 
cerned are  not  actually  adjacent. 

Under  30  U.S.C.  «  184(d)  (1982),  no  person,  asso- 
ciation, or  corporation  shall  take,  hold,  own,  or 
control  at  one  time  oil  and  gas  leases  or  interests 
therein  on  land  exceeding  246,080  acres  in  any  one 
State  other  than  Alaska.   Under  43  CFR  3101.1-5  (1981), 
acreage  applications  and  offers  for  oil  and  gas  leases 
were  included  in  calculating  the  total  holdings.   If  an 
offeror  filed  a  group  of  applications,  any  one  of  which 
caused  him  to  exceed  the  acreage  limitations,  the 
entire  group  were  required  to  be  rejected  pursuant  to 
43  CFR  3101.1-5(c)  (3)  (ii)  (1981). 


2IL- AN fi_£ AS_ L J AS ES —  Continued 

APPLICATIONS- -Continued 

General lj-- Continued 

Exceeding  the  maximum  acreage  linit  when  filing  an 
offer  to  lease  was  not  a  minor  defect  which  was  subject 
to  cure. 

Irvin_Hall_iOn_Heconsideration).,  80  IBLA  339  (Hay  10, 
1984) 


Where  an  application  torn  is  unacceptable  under 
the  automated  simultaneous  oil  and  gas  leasing  systea, 
all  filing  fees  submitted  with  such  fori  are  returned, 
after  assessment  of  a  $75  processing  fee  per  applica- 
tion fori,  even  if  the  deficiency  which  rendered  the 
form  unacceptable  is  not  discovered  until  after  selec- 
tion of  successful  applications. 

Carej_Di_Hc Daniel,  80  IBLA  393  (Hay  la,  1984) 


A  mismatched  Part  A  and  Part  B  in  the  automated 
simultaneous  oil  and  gas  leasing  system  renders  an 
application  unacceptable  under  the  regulations  because 
the  computer  is  prevented  from  fully  completing  the 
automated  program. 

where  an  application  form  is  deemed  unacceptable 
under  the  automated  simultaneous  oil  and  gas  leasing 
system,  all  filing  fees  submitted  with  such  form  are 
returned  after  assessment  of  a  $75  processing  fee,  even 
if  the  deficiency  which  renders  the  form  unacceptable 
is  not  discovered  until  after  selection  of  successful 
applications. 

Harold_Eu3.ene_Turner,  **1  IBLA  106  (Bay  30,  1984) 


The  filing  of  an  appeal  from  rejection  of  a  lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

Judy_f leminj,  81  IBLA  290  (June  12,  1984) 


where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  executed  lease  agreement  and 
first  year's  advance  rental  payment  within  30  days 
after  receipt  of  notice  to  do  so,  as  prescribed  by 
43  CFB  3112.6-1  (a),  his  lease  application  must  be 
rejected. 

IfS£_MiII±a.»_Ber_gier,  81  IBLA  344  (June  25,  1984) 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended  by_  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  4  226(b)  (1982),  to  issue  a  noncompeti- 
tive oil  and  gas  lease  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  improvidently  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

fi212i^i_i§!!algi.  8l  IBLA  ^49  (June  25,  1984) 


OIL  AND  GAS  LEASES — Continued 

APPLICATIONS— Continued 

General  lj[--Continued 

If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.   An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a  noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a  property  right  in 
the  applicant  but  is  merely  a  hope  or  expectation.   The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.   An 
application,  however,  may  not  be  rejected  on  a  basis 
other  than  that  permitted  by  law. 

The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a  lease  issued 
to  him  but  only  a  right  to  be  preferred  over  other 
applicants  if  a  lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a  pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec.  401  of  the 
Federal  Oil  and  Gas  Royalty  Management  Act,  P.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Mineral 
Leasing  Act  of  1920,  30  O.S.C.  «  188  (1982). 

»2li_S£ace_ E t a s j nsK i ,  82  IBLA  48  (July  11,  1984) 


Where  a  simultaneously  filed  oil  and  gas  lease 
application  is  executed  in  a  manner  which  incorporates 
numerous  errors  and  violates  several  regulations,  and 
thus  creates  ambiguities  which  cannot  be  resolved  with- 
out the  subsequent  submission  of  further  information, 
the  application  should  be  rejected.   The  fact  that 
certain  of  these  errors  or  violations  have  been  held 
to  be  trivial  or  nonsubstantive  when  considered  indi- 
vidually in  other  cases  cannot  serve  to  mitigate  the 
cumulative  effect  of  all  of  them  appearing  in  a  single 
application. 

Maurice  w.  Coburn (On  Reconsideration)  .  82  IBLA  112 

(July  24,  1984) 


Where  BLM's  request  for  additional  information  may 
reasonably  be  interpreted  as  not  subject  to  a  specific 
time  limit,  its  rejection  of  an  offer  for  failure  by 
the  offeror  to  submit  the  requested  materials  within 
30  days  must  be  reversed. 

Two_Rich_ Partnership,  82  IBLA  148  (July  30,  1984) 


Onder  3C  O.S.C.  «  226(b)  (1982),  lands  within  the 
known  geologic  structure  of  a  producing  oil  or  gas  field 
may  be  leased  only  by  competitive  bidding.   Where  lands 
are  determined  to  be  within  such  a  structure  after  a 
simultaneous  oil  and  gas  lease  drawing  but  prior  to 
issuance  of  a  lease,  a  simultaneous  oil  and  gas  lease 
application  for  such  lands  must  be  rejected.   The 
applicant  has  no  vested  rights  to  issuance  of  a  lease. 

Li2id_Chemical_Sales_t_Inci,  82  IBLA  182  (Aug.  13,  1984) 


Regulations  should  be  so  clear  that  there  is  no 
basis  for  an  oil  and  gas  lessee's  noncompliance  with 
them,  or  they  should  not  be  interpreted  to  deprive  bin 
of  his  lease. 

James_M_._Chudnow,  82  IBLA  262  (Aug.  29,  1984) 
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APPLICATIONS — Continued 


Generally- -Continued 

If  the  first-drawn  applicant  for  a  simultaneous 
oil  and  gas  lease  has  filed  an  offer  that  does  not 
conply  with  43  CFB  3112.1-1  (1982),  the  offer  Bust  be 
rejected.   If  the  offer  has  been  signed  by  one  who  has 
been  designated  as  an  attorney-in-fact  for  the  offeror, 
and  it  is  not  accompanied  by  a  power  of  attorney  or 
reference  to  a  qualifications  file  where  such  authori- 
zation has  been  filed,  the  offer  must  be  rejected. 

Anadarko  Production  Co,.,  83  IBLA  1«8  (Oct.  9,  198a) 
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3arai£St_Gi_Pascale ,  83  IBLA  268  (Oct.  25,  198a) 


General lj-- Continued 

Pursuant  to  30  U.S.C.  4  226(b)   (1982),  lands  within 
the  known  geologic  structure  of  a  producing  oil  or  gas 
field  may  be  leased  only  by  competitive  bidding.   Ihere 
the  lands  are  determined  to  be  within  a  known  geologic 
structure  prior  to  issuance  of  a  lease,  a  simultaneous 
oil  and  gas  lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  certain  lands 
are  within  the  known  geologic  structure  of  a  producing 
oil  or  gas  field  has  the  burden  of  establishing  that 
the  determination  is  in  error.   The  determination  will 
not  be  disturbed  in  the  absence  of  a  showing  of  error 
by  a  preponderance  of  evidence. 

Irma  B.  Spear,  8"*  IBLA  92  (Dec.  6,  198U) 


Amendments 

Where  an  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  filed  by  a  corporation  unaccompanied 
by  a  statement  of  its  qualifications  or  a  reference  by 
serial  number  to  the  record  in  which  it  has  been  filed, 
and  such  defect  is  remedied  prior  to  the  filing  of  any 
junior  offer,  such  offer  may  be  considered  with  pri- 
ority as  of  the  date  the  curative  information  is  filed. 

£eniur.l_Oil_and_Gas_£or_Ei.  58  IBLA  227  (Sept.  30,  1981) 


An  offer  signed  without  further  identification  by 
a  partner  of  a  partnership  that  is  the  first-drawn 
applicant  under  the  simultaneous  oil  and  gas  leasing 
program  is  not  properly  rejected  under  U3  CFR  3102. a 
for  failure  to  reveal  the  relationship  between  the 
potential  lessee  and  the  signatory. 


A  deficient  over-the-counter  oil  and  gas  lease 
offer  may  be  cured  by  the  offeror's  submission  of  cor- 
rective information  prior  to  a  final  Departmental 
decision,  but  with  priority  of  filing  only  as  of  the 
date  the  corrective  information  was  filed. 


Corinth_Partnershi£  iOn_RemandJ.,  8  3  IBLA  277  (Oct. 
198u7~" 


25, 


John  L. Bessinqer.  James  H.  Chudnow.  65  IBLA  20 

(June  21,  1982) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  only  be  leased  by 
competitive  bidding  pursuant  to  43  CFR  3120.   A  non- 
competitive oil  and  gas  lease  offer  filed  before  the 
lands  were  determined  to  be  within  a  known  geologic 
structure  but  not  accepted  by  the  United  States  on  the 
date  of  determination  is  properly  rejected. 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with  13  CFR 
3112.2-l(a)  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (f) ,  dealing  with 
other  parties  in  interest,  assignments,  and  multiple 
filings,  are  left  unanswered,  even  if  the  necessary 
information  is  subsequently  filed. 


George  A.  Donnelly,  Jrt .  83  IBLA  352  (lot.  la,  198a) 


Robert  B.  Lee.  69  IBLA  255  (Dec.  21,  1982) 


One  who  challenges  a  determination  by  the  Bureau 
of  Land  Hanagement  that  land  is  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field  has  the 
burden  of  showing  that  the  determination  is  in  error. 

Eagle  Exploration  Co,,  83  IBLA  35a  (Mov.  15,  198a) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980)  is  not  completed  within  the  meaning  of 
a)  CFB  3112.2-1  (a)  where  questions  (d)  through  (f) 
concerning  other  parties  in  interest,  assignments, 
and  multiple  filings,  are  left  unanswered,  even  if 
the  required  responses  are  subsequently  provided. 


Hichele  B.  Oawnrsk,  73  IBLA  36  (Bay  9,  1983) 


Under  30  U.S.C.  «  226(b)  (1982),  lands  within 
the  known  geologic  structure  of  a  producing  oil  or 
gas  field  may  be  leased  only  by  competitive  bidding, 
there  lands  are  determined  to  be  within  such  a  struc- 
ture, a  noncompetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  the  land  is 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field  has  the  burden  of  showing  that  the  deter- 
mination is  in  error. 

Leonard  tuning.  83  IBLA  376  (lo».  16,  198a) 


BLB  must  reject  a  noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Bineral  Leasing  Act,  as  amended.  30  U.S.C.  t  226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

Prior  to  its  rejection,  a  deficient  over-the- 
counter  oil  and  gas  lease  offer  may  be  cured  by  the 
offeror's  submission  of  corrective  information  to  BLB 
in  order  to  obtain  priority  as  of  the  date  of  filing 


68b 


°II:_ANp_GAS_LEAS|;s — Continued 

APPLIC&TIONS--Continued 

Amendments--Cont  inued 

that  data,  however,  a  proposed  amendment  changing  the 
land  description  submitted  after  rejection  of  the  lease 
offer  constitutes  a  new  offer  requiring  the  filing  of  a 
new  lease  offer. 

James  B.  Chudnqw,  John  L.  Bessinqer.  79  IBLA  1  (Feb.  2, 
i984) 


In  Lowev.  v.  Watt,  684  F.2d  957  (D.C.  Cir.  1982), 
and  Coyer  v.  WattT  720  F.2d  626  (10th  Cir.  1983),  the 
amendment  and  disclaimer  of  Fred  I.  Engle,  d.b.a. 
Resource  Service  Co.  was  held  to  be  effective  to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company's  contract  with  its  clients.   The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a  client's  offer  at  the  time  of  a  drawing 
of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

Bichigan  Wisconsin  Pipeline  Co. (On  Beconsiderationj . 

Geosearch,  Inc..  John  A.  Kocherqen.  80  IBLA  317 
(Bay~7,  1984)" 
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£e.bra_Ii_Ho ward ,  48  IBLA  187  (June  9,  1980) 
Henrj_A1._AlJter,  19  IBLA  118  (July  28,  1980) 
£arolin_W  ._Laeser ,  53  IBLA  336  (Bar.  26,  1981) 
D^_Ri_Gallag_her ,  51  IBLA  72  (Apr.  13,  1981) 
J,  .Eugene  Beyer.  57  IBLA  12U  (Aug.  25,  1981) 
Arthur  J.  Bessbaaer,  59  IBLA  173  (Oct.  26,  1981) 
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Eliza  be th_flcClel Ian ,  45  IBLA  342  (Feb.  7,  1980) 


"Interest."   Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
r  is         lease  to  his  agent  leasing  service,  exercisable  solely 
be  ac-       at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
res  of       or  expectancy  and  not  an  "interest"  in  the  offer,  as 
ting         defined  in  43  CFR  3100. 0-5  (b). 
nding 

1  or  Where  there  is  no  evidence  in  the  administrative 

r  such       record  that  the  offeror  with  first  priority  in  a  draw- 
terest       ing  of  simultaneous  noncompetitive  oil  and  gas  lease 
est  or       offers  is  not  the  sole  party  in  interest,  as  stated 
se,  by  both  the  offeror  and  his  agent,  the  burden  is  on  a 

ding         protestant  attacking  the  validity  of  the  offer  to  prove 
om-  an  accusation  that  the  of feror/agent  agreement  gives 

the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Geosearc h^_Jnc . ,  48  IBLA  190  (June  9,  1980) 


Where  a  drawing  entry  card  offer  to  lease  is  pre- 
pared by  an  agent,  that  is,  a  person  or  corporation 
having  discretionary  authority  to  act  on  behalf  of  the 
named  offeror,  and  the  offer  is  signed  by  such  agent 
on  behalf  of  the  offeror,  the  requirements  of  43  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter- 
est by  both  the  offeror  and  the  agent  must  be  filed, 
regardless  of  whether  the  latter  signed  his  principal's 
name  or  his  own  name  as  his  principal's  agent,  and 
regardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 

Hyman  WiniK,  46  IBLA  292  (Bar.  31,  1980) 

SlizabSit_l!il£ase ,  47  IBLA  115  (Apr.  28,  1980) 

Killian_Li_HuaerA_Jr.,  52  IBLA  174  (Jan.  26,  1981) 


Where  on  an  oil  and  gas  lease  drawing  entry  card 
the  offerors'  signatures  were  stamped  by  the  offerors 
themselves,  no  agency  statements  are  required  under 
43  CFR  3102.6-1  (a)  (2)  . 

Federal  Resources  Corp.,  48  IBLA  138  (Bay  30,  1980) 


Where  a  corporation's  statement  of  corporate 
qualifications  on  file  in  BLB  shows  that  an  indi- 
vidual identified  only  by  name,  but  not  by  title  or 
position,  has  a  limited  power  to  act  on  behalf  of 
the  corporation  with  reference  to  Federal  oil  and  gas 
leases,  simultaneous  offers  filed  by  him  were  properly 
rejected  for  the  reason  that  they  were  not  accompanied 
by  the  separate  statements  required  when  such  offers 
are  filed  by  an  agent  or  attorney  in  fact,  and  this 
omission  may  not  be  "cured"  post  hoc  by  the  corpora- 
tion's allegation  that  be  is  its  general  manager  and 
considered  an  officer. 

74.ltj.pq  Resources  Corp..  48  IBLA  338  (July  3,  1980) 


Onder  43  CFR  3102.6-1  (a)  (2)  ,  if  a  le 
signed  by  an  attorney-in-fact  or  agent,  i 
accompanied  by  separate  statements  over  t 
of  the  attorney-in-fact  or  agent  and  the 
whether  or  not  there  is  any  agreement  or 
between  them  or  with  any  other  person,  ei 
written,  by  which  the  attorney-in-fact  or 
other  person  has  received  or  is  to  receiv 
in  the  lease  when  issued,  giving  fall  det 
agreement  or  understanding  if  it  is  a  ver 
a  copy  of  any  written  agreement  or  unders 
regulation  requirement  is  not  met  where  s 
filed  by  the  offeror  and  an  agent  with  wh 
actually  contracted,  but  with  whoa  the  of 
mary  agent  contracted  to  perform  leasing 
show  the  necessary  agency  and  contractual 
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2Il:_ilifi_S*§_iIiSES--Continued 

APPLICATIONS- -Continued 

Attorneys-in^Fact  or_ Agents — Continued 

the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

Cliff_Mezei,  50  IBLA  157  (Sept.  30,  1980) 
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JotlS-Si-  Bier  lei  n,  53  IBLA  18  (Feb.  27,  1981) 


where  a  drawing  entry  card  filed  before  June  16, 
1980,  is  signed  by  the  offeror  but  completed  by  an 
agent  or  attorney-in-fact,  the  separate  signed  state- 
ments by  the  attorney-in-fact  or  agent  required  by  the 
pertinent  regulation,  1  3  CFH  3102. 6-1  (a)  (2)  ,  need  not 
be  filed. 

Il.ank-K.r.-SaiSES.  53  IBLA  53  (Feb.  27,  1981) 


An  oil  and  gas  lease  offer  signed  by  the  offeror 
personally  need  not  be  accompanied  by  statements  pur- 
suant to  13  CFR  3102.6-1  (1979)  although  it  is  submit- 
ted through  a  filing  service. 

The  fact  that  an  offeror  signed  an  uncompleted 
oil  and  gas  lease  offer  form  which  was  subsequently 
completed  by  a  duly  authorized  agent  does  not  establish 
ground  for  rejection  of  the  offer. 

An  oil  and  gas  lease  offeror's  agreement  with 
a  filing  service  which  by  its  terms  gives  an  offeror 
an  option,  exercisable  only  after  the  drawing  of  simul- 
taneously filed  lease  offers  is  held,  to  employ  the 
service  to  sell  offeror's  interest  in  the  lease  in 
return  for  a  specified  commission  does  not  create  an 
interest  in  the  lease  offer  at  the  time  the  offer  is 
filed  which  is  required  to  be  disclosed  under  13  CFR 
3102.7  (1979). 

Phillip  A.  Kulin.  53  IBLA  57  (Feb.  27,  1981) 


13  CFR  3102.6-1  sets  forth  the  statements  and  evi- 
dence required  when  an  attorney-in-fact  or  agent  signs 
a  simultaneous  oil  and  gas  lease  drawing  entry  card  on 
behalf  of  the  applicant.   Where  an  offer  is  signed  and 
completed  by  a  father  acting  as  agent  for  his  son,  and 
where  the  father  advises  the  son  as  to  the  selection  of 
the  parcel,  the  applicant  cannot  be  considered  "quali- 
fied" and  the  offer  to  lease  drawn  with  first  priority 
accepted,  unless  the  statements  required  by  13  CFR 
3102.6-1  have  been  filed  with  the  drawing  entry  card. 


OIL  AND  GAS  LEASES — Continued 

APPLICATIONS — Continued 

Attorneys- in; Fact  or_ Agents- -Continued 

An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered. 

lin££I!t_!!i_£l*»ico_t_Holt_Ci_Ste«£el,  55  IELA  116 
(June  3,  1981) 

Simon_Ai_Rife,  56  IBLA  378  (Aug.  3,  1981) 

Ben  B.  Powell  III,  59  IBLA  116  (Oct.  26,  1981) 

Dr.  Jose  Tratal.  60  IBLA  97  (Nov.  19,  1981) 

Hart h a_£^_Eh tr ech t ,  62  IBLA  387  (Bar.  21,  1982) 


Under  the  provisions  of  13  CFR  3102.2-6  (b), 
where  a  uniform  agreement  is  entered  into  between 
several  offerors  or  applicants  and  an  agent,  a  single 
copy  of  the  agreement  and  the  statement  of  understand- 
ing may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section,  pro- 
vided that  a  list  setting  forth  the  name  and  address 
of  each  such  offeror  or  applicant  participating  under 
the  agreement  be  filed  with  the  proper  Bureau  of  Land 
Banagement  office  not  later  than  15  days  from  each 
filing  of  applications  under  13  CFR  Subpart  3112. 

AilZB-Si-MXetei'    55    IBLA    196     (June    16,    1981) 

lobef t.R^Jmdahl,    62    IBLA    216     (Bar.    15,    1982) 

iiSSl-JjoiEson,    65    IBLA    383    (July    20,    1982) 


Where  prior  to  June  16,  1980,  a  drawing  entry  card 
offer  was  prepared  by  an  agent  and  the  offer  was  signed 
by  such  agent  on  behalf  of  the  offeror,  the  require- 
ments of  13  CFR  3102.6-1  (1979)  applied,  so  that  separate 
statements  of  interest  by  both  the  offeror  and  the  agent 
must  have  been  filed. 

John  Baiter  StarKS.  55  IBLA  266  (June  25,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  properly  completed  in  accordance 
with  regulation  13  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f) ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  13  CFB 
3112.1-3  and  multiple  filings  violative  of  13  CFR 
3112.6-1,  are  left  unanswered. 

5d£"d_J5atcinko,    56    IBLA    289     (July    28,    1981) 

Robert  p.  Alexander,  Paul  D.  Kennett,  59  IBLA  118 
(Oct.  26,  1981) 

Jake  Huebert.  59  IBLA  179  (Oct.  27,  1981) 

William  J.  BcGrath.  62  IBLA  110  (Bar.  2,  1982) 

Jack  B,  Hosely,  Charles  S.  Hertz.  62  IBLA  220 
(Bar!  10,  1982) 


W.  Keith  Howard.  53  IBLA  92  (Bar.  2,  1981)   88  I.D.  341 
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OIL  AND  GAS  LEASES--Con t inued 


APPLICATIONS- -Continued 


Attorneys-in^Fact  or _ Agents- -Co nt inued 

Where  a  drawing  entry  card  to  lease  a  parcel  of 
land  for  oil  and  gas  was  prepared  by  a  person  or  cor- 
poration having  discretionary  authority  to  act  on 
behalf  of  the  named  offeror,  the  requirements  of  13  CFR 
310*!. 6-1  (1979)  applied,  so  that  separate  statements  of 
interest  by  both  the  offeror  and  the  agent  were  required 
to  be  filed,  regardless  of  whether  the  agent  signed  his 
principal's  name  or  his  own  name  as  his  principal's 
agent  or  attorney-in-fact,  and  regardless  of  whether  the 
signature  was  applied  manually  or  mechanically. 

_____________»  57  IBLA  39b  (Sept.  It,  1981) 

__________  Ann___S_l_o,  58  IBLA  1  (Sept.  15,  1981) 


Under  4 3  CFR  3102.2-1,  a  simultaneous  oil  and  gas 
lease  applicant  may  file  for  reference  the  statement  of 
qualifications  of  his  agent  required  by  43  CFR  3102.2-6 
in  any  Bureau  of  Land  Management  office.   Upon  accep- 
tance of  the  filing  by  BLM  and  assignment  of  a  serial 
number,  the  applicant  may  properly  reference  the  serial 
number  on  future  oil  and  gas  applications  filed  with 
any  BLM  office  in  lieu  of  resubmitting  the  statement. 

Pursuant  to  43  CFR  3112.2-1  (b),  a  simultaneous  oil 
and  gas  lease  application  must  be  manually  signed  in 
ink  either  by  the  applicant  or  someone  authorized  to 
sign  on  behalf  of  the  applicant.   Where  applicant's 
agent  has  typed  the  applicant's  name  and  manually 
signed  as  agent,  the  application  conforms  to  the  regu- 
lations. 


Si_fly.a2_Ci_Cot.ter,  58  IBLA  145  (Sept. 


25,  1981) 

88  I.D.  870 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
not  answered  by  checking  appropriate  boxes  in  the  appli- 
cation as  the  instructions  require. 


£________________.  58  IBLA  268  (Oct.  8,  1981) 


88  I.D.  915 


________________ ,  58  IBLA  275  (Oct.  8,  1981) 

__________________ ,  59  IBLA  ll*0  (Oct.  26,  1981) 


An  agent's  failure  to  ensure  that  an  oil  and  gas 
lease  application  is  properly  dated  provides  no  basis 
for  accepting  the  offer  because  such  action  would  prej- 
udice the  rights  of  others  who  properly  executed  their 
applications. 

_______£___.  58  IBLA  366  (Oct.  20,  1981) 


__________________ — Continued 

APPLICATIONS — Continued 

At  tor neys-in;Fact  or _ Agents-- Continued 

A  simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a  corporate  agent  in  accordance  with 
43  CFR  3112.2-l(b)  where  the  space  for  the  agent's  sig- 
nature contains  only  three  initials  and  the  name  of  the 
corporation,  and  the  application  is  properly  rejected. 

Charles  Goodrich,  60  IBLA  25  (Nov.  16,  1981) 

____________________ ,  69  IBLA  169  (Dec.  13,  1982) 
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______________ ,  b0    IBLA  260  (Dec.  14,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed  on  the  application  are  left  unanswered. 
An  incomplete  application  must  be  rejected,  regardless 
of  whether  the  desired  information  was  indicated  on  an 
attachment  or  in  other  documents  on  file. 

A  simultaneous  oil  and  gas  lease  application  filed 
on  behalf  of  a  joint  venture  must  be  rejected  if  it  is 
signed  only  by  an  individual  member  with  no  proper 
reference  to  the  name  of  the  joint  venture  or  other 
members  thereof. 

__■___________»  60  IBLA  323  (Dec.  18,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  properly  completed  in  accordance 
with  regulation  43  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f) ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  13  CFR 
3112. 4-3  and  multiple  filings  violative  of  43  CFR 
3112.6-1,  are  left  unanswered. 

___________ ________  61  IBLA  178  (Jan.  26,  1982) 

John  F.  Jacobs,  66  IBLA  219  (Aug.  16,  1982) 


"Interest."   Where  there  is  an  agreement  giving  an 
individual  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5  (b)   (1979). 

H___________ls_e___l_,  59  IBLA  241  (Oct.  28,  1981) 


The  fact  that  an  agent,  rather  than  the  applicant, 
failed  to  ensure  that  an  oil  and  gas  lease  application 
was  properly  dated  provides  no  basis  for  accepting  the 
offer  because  such  acceptance  would  have  prejudiced  the 
rights  of  others  who  properly  executed  their  applica- 
tions. 

__________________»  6*  IBLA  199  (Jan.  26,  1982) 

__Zi__________.  67  IBLA  171  (Sept.  21,  1932) 
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OIL_AND_GAS_L EASES — Continued 

APPLICATIONS--Continued 

Attorneys- in^Fact  or_  Agents  —  Continued 

An  oil  and  gas  lease  application,  Form  3112-1 
(July  19a0) ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  appellant's 
failure  to  check  these  items  on  the  forn  cannot  be 
cured  by  a  simple  amended  filing  where  the  rights  of 
the  second-drawn  applicant  have  intervened. 

leiIZ_Ki_*£ed,  61  IBLA  213  (Jan.  28,  1982) 


Sii_*!L2_S*S_L  EASES — Continued 

APPLICATIONS — Continued 

At  tor neys-in^Fact  gr_ Agents-- Continued 

An  oil  and  gas  lease  application,  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f),  dealing 
with  other  parties  in  interest,  assignments,  and  mul- 
tiple filings,  are  left  unanswered. 

iill§d_Ri_S0Dsini,  64  IBLA  83  (Bay  10,  1982) 

J°bn_Gahr,  65  IELA  268  (July  9,  1982) 


In  completing  a  simultaneously  filed  application 
card  for  an  oil  and  gas  lease,  the  regulations  do  not 
require  the  person  signing  the  card  to  sign  his  princi- 
pal's name  holographically  in  ink  as  well  as  his  own; 
neither  is  it  required  that  marks  employed  to  indicate 
answers  to  the  questions  on  the  card  be  entirely  con- 
fined within  the  check-block  boxes;  nor  is  it  required 
that  such  marks  be  entered  manually  instead  of  mechani- 
cally. 

asail_*^_*i!i§l'  b2    IBL&  211  Car.  10,  1982) 


An  oil  and  gas  lease  offeror's  agreement  with 
a  filing  service  which  by  its  terms  give  an  offeror 
an  option,  exercisable  only  after  the  drawing  of  simul- 
taneously filed  lease  offers  is  held,  to  employ  the 
service  to  sell  offeror's  interest  in  the  lease  in 
return  for  a  specified  commission  does  not  create  an 
interest  in  the  lease  offer  at  the  time  the  offer  is 
filed  which  is  required  to  be  disclosed  under  4 3  CFR 
3102.7  (1979). 

§§osearchx_Inci,  64  IBLA  149  (day  24,  1982) 
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L§nJ_Ex£loration_GrouE,  63  IBLA  42  (Mar.  30,  1982) 


An  oil  and  gas  lease  application  is  not  completed 
in  accordance  with  regulation  43  CFR  3112.2-1  or  the 
instructions  on  the  application  itself  where  questions 
(d)  through  (f)  are  not  answered  by  checking  appro- 
priate boxes  in  the  application  as  the  instructions 
require. 

A  simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a  corporate  agent  in  accordance  with 
1*3  CFR  3112.2-1  (b)  where  the  space  for  the  agent's 
signature  contains  only  the  name  of  the  corporation  and 
a  notation  that  it  is  the  applicant's  agent. 

Even  assuming  arguendo  that  apparent  omissions  on 
an  oil  and  gas  lease  application  are  not  sufficient  to 
put  the  purchaser  of  an  interest  in  the  application  on 
notice  that  it  was  defective,  a  defective  original 
application  is  nevertheless  subject  to  rejection, 
because  the  bona  fide  purchaser  protection  does  not 
apply  to  any  purchaser  of  interests  in  a  lease  offer  or 
application  and  does  not  limit  the  Department's  author- 
ity to  reject  such  defective  applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  misin- 
formation by  Departmental  employees.   Nor  is  BLM  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a  third  party. 

£2£££t _«i_Hier s ,  63  IBLA  100  (Bar.  31,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  properly  completed  in  accordance 
with  regulation  43  CFR  3112.2-1  and  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f ) , 
dealing,  respectively,  with  other  parties  in  interest, 
assignments  violative  of  43  CFR  3112. 4-3,  and  multiple 
filings  violative  of  43  CFR  3112.6-1,  are  left  unan- 
swered. 

Cha r les_ Yi_ Nef f ,  64  IBLA  234  (May  27,  1982) 


Under  the  provisions  of  43  CFR  3102.2-6  (t),  where 
a  uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a  single  copy  of  the  agreement 
and  the  statement  of  understanding  may  be  filed  with 
the  proper  office  in  lieu  of  the  showing  required  in 
paragraph  (a)  of  this  section,  provided  that  a  list 
setting  forth  the  name  and  address  of  each  such  appli- 
cant participating  under  the  agreement  is  filed  with 
the  proper  ELM  office  not  later  than  15  days  from  the 
close  of  the  filing  period  for  each  drawing  under 
43  CFR  Subpart  3112. 

■Sober t_E.._Da_v is ,  65  IBLA  135  (June  28,  1982) 


Where  an  oil  and  gas  lease  application  is  filed 
through  a  leasing  service  in  the  BLM  simultaneous 
filing  program  bearing  a  serial  number  as  an  ostensible 
reference  to  a  leasing  service's  qualifications,  and 
there  is  no  compliance  with  the  requirements  set  forth 
in  43  CFR  3102.2-6  (b),  the  application  is  properly 
rejected. 

Mar jorie_E_._Bood ward,  65  IBLA  138  (June  28,  1982) 


Under  the  provisions  of  43  CFB  3102.2-6  (b),  where 
a  uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a  single  copy  of  the  agree- 
ment may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section, 
provided  that  a  list  setting  forth  the  name  and  address 
of  each  such  applicant  participating  under  the  agree- 
ment be  filed  with  the  proper  Bureau  of  Land  Management 
office  not  later  than  15  days  from  each  filing  of  appli- 
cations under  43  CFR  Subpart  3112. 

Bichard^R^Rhiner,  65  IBLA  141  (June  29,  1982) 
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where  corporation  A  files  on  behalf  of  an 
individual  a  simultaneous  oil  and  gas  lease  application 
referencing  a  qualifications  file  number  on  the  appli- 
cation which  file  contains  qualifications  for  two  cor- 
porations, and  at  the  time  of  the  filing,  the  file 
includes  an  executed  power  of  attorney  from  the  indi- 
vidual to  corporation  B,  but  no  authorization  for 
corporation  A  to  act  on  behalf  of  the  individual,  and  a 
subsequently  filed  instrument  purporting  to  authorize 
corporation  A  to  act  on  behalf  of  the  individual  is  not 
personally  signed  by  the  individual,  there  is  a  failure 
to  comply  with  43  CFR  3102.  2-1  (a)  ,  and  43  CFB  3102.2-6, 
and  the  application  is  properly  rejected. 

irthur_H.._Kuether,  65  IBLA  184  (June  29,  1982) 


An  application  for  oil  and  gas  lease  filed  in  the 
simultaneous  leasing  program  signed  on  behalf  of  the 
applicant  by  an  agent  using  only  her  surname  was  ade- 
quate compliance  under  the  regulations  in  effect  in 
Nov.  1981. 


Where  prior  to  June  16,  1980,  a  drawing  entry  card 
offer  was  prepared  by  an  agent  and  the  offer  was  signed 
by  such  agent  on  behalf  of  the  offeror,  the  require- 
ments of  43  CFB  3102.6-1  (1979)  applied,  so  that  sepa- 
rate statements  of  interest  by  both  the  offeror  and  the 
agent  must  have  been  filed. 

Har°!d._E.!._Wilson,  67  IBLA  21  (Sept.  3,  1982) 


The  Board  will  affirm  a  BLB  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFR  3102.2-6  (1980),  requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record,  as  supplemented  on 
appeal,  indicates  that  the  first-drawn  applicant  did 
comply. 

SaiiliS-Si.Hatson,  67  IELA  67  (Sept.  10,  1982) 


The  15-day  period  set  out  in  43  CFR  3102.2-6(b) 
for  submission  of  the  uniform  agreement  and  list  of 
names  and  addresses  of  simultaneous  oil  and  gas  lease 
applicants  utilizing  a  leasing  service  for  assistance 
in  tiling  commences  at  the  close  of  the  simultaneous 
filing  period,  not  at  the  time  of  actual  filing  of  the 
applications,  as  all  applications  received  during  the 
simultaneous  filing  period  are  considered  as  received 
at  the  last  minute  of  the  filing  period. 


BLB  properly  rejects  a  simultaneous  oil  and  gas 
lease  application  where  the  applicant  submitted  a  copy 
of  a  written  agreement  Kith  a  corporation,  which  had 
rendered  assistance  to  him  in  connection  with  filing 
the  application,  at  the  time  of  filing  his  lease  offer, 
rather  than  at  the  time  of  filing  his  lease  applica- 
tion, in  violation  of  43  CFR  3102.2-6  (a)   (1980). 

Mi3°nd_Ii._Steitz,  67  IBLA  173  (Sept.  21,  1982) 


Fred  W.  Garrett  (Appellant) .  Robert  E.  Def fenbauqh 
]fi§S£2Bdentl.,  6b  IBLA  42  (July  267  1982) 


Where  a  simultaneously  filed  oil  and  gas  lease 
application  was  rejected  because  BLB  asserts  that  the 
applicant's  filing  service  failed  to  provide  a  list  of 
names  and  addresses  of  participating  applicants  for 
whom  it  served  as  agent,  as  required  by  43  CFR 
3102.2-6  (a)  (1981),  the  legal  presumption  of  regularity 
which  supports  the  official  acts  of  Government  officers 
will  be  treated  as  rebutted  upon  presentation  of  suffi- 
cient evidence  to  show  that  the  list  probably  was 
received  by  BLM. 

Iii22 bet h_D.._ Anne,  66  IBLA  126  (Aug.  10,  1982) 


Under  the  provisions  of  43  CFR  3102. 6-1  (a)  (2) 
(1979),  where  multiple  agents  were  utilized  in  filing 
a  simultaneous  oil  and  gas  lease  drawing  entry  card, 
the  disclosure  requirements  applied  only  to  the  agent 
who  signed  the  card. 


The  Board  will  reverse  a  BLB  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFR  3102.2-6  (1980),  requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record  establishes  that  the 
first-drawn  applicant  did  not  comply. 

Patricia_C_._Alker,  67  IBLA  214  (Sept.  23,  1982) 


where  an  employee  who  is  not  "in  the  business  of 
providing  assistance  to  participants  in  a  Federal  oil 
and  gas  leasing  program"  signs  an  application  as  an 
"attorney-in-fact"  of  the  offeror,  she  is  not  an  agent 
within  the  meaning  of  43  CFR  3102.2-6  (a),  and  thus  is 
not  required  to  submit  statements  required  by  43  CFR 
3102.2-6  (a)  or  to  reference  a  serial  number  on  the 
application  referring  to  such  statements  filed  in  the 
BLB  office  as  required  by  43  CFR  3102.2-1  (c). 

E iSli n_C h a m ber s ,  67  IBLA  280  (Sept.  28,  1982) 


Clif f_Hezei_^On_ReconsiderationJ.,  66  IBLA  178  (Aug.  12, 

1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered.   An  incomplete 
application  must  be  rejected. 

Franz_Si_Stiejlmair,  66  IELA  276  (Aug.  18,  1982) 


Under  43  CFR  3102.2-1  (c),  the  necessary  informa- 
tion required  by  43  CFR  3102.2-6  for  agents  acting  on 
behalf  of  simultaneous  oil  and  gas  lease  applicants  may 
be  filed  in  any  Bureau  of  Land  Banagement  office.   Upon 
acceptance  of  the  filing  by  the  Bureau  of  Land  Banage- 
ment and  assignment  of  a  serial  number,  the  serial  num- 
ber may  be  referenced  on  future  oil  and  gas  lease 
applications  filed  with  any  Bureau  of  Land  Banagement 
office  in  lieu  of  resubmitting  the  information. 

where  a  simultaneous  oil  and  gas  leasing  filing 
service  establishes  an  agent's  qualifications  file  pur- 
suant to  43  CFR  3102.2-1  (c),  and  references  that  file 
on  an  application,  but  the  file  contains  only  an 
expired  authorization  for  the  named  applicant,  the 
application  is  properly  rejected. 


*l2i£_Ei_2endelman,  67  IBLA  333  (Oct.  1,  1982) 
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A  simultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a  corporate  agent  in  accordance  with 
43  CFR  Jill. 2-1  (b)  where  the  space  for  the  agent's 
signature  contains  the  handwritten  names  of  the 
corporation  and  the  person  signing  on  behalf  of  the 
corporation. 

The  15-day  period  set  out  in  43  CF8  3102. 2-6  (b) 
for  submission  of  the  uniform  agreement  and  list  of 
naaes  and  addresses  of  simultaneous  oil  and  gas  lease 
applicants  utilizing  a  leasing  service  for  assistance 
in  filing  commences  at  the  close  of  the  simultaneous 
filing  period,  not  at  the  tine  of  actual  filing  of  the 
applications,  as  all  applications  received  during  the 
sinultaneous  filing  period  are  considered  as  received 
at  the  last  minute  of  the  filing  period. 

Moni2_££2E5ton,  67  IBLA  361  (Oct.  7,  1982) 


Attorneys-in^Fact  or_Aq,ents--Continued 

A  sinultaneous  oil  and  gas  lease  applicant 
complies  with  43  CFR  3112.2-1  (b),  where  the  space  for 
the  agent's  signature  contains  the  initials  of  the 
filing  service  and  the  holographical ly  signed  last 
name  of  the  authorized  agent  of  the  filing  service. 

Li Dda_R._Blumkin,  69  IBLA  214  (Dec.  16,  19B2) 


Oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
43  CFR  3112.2-l(a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f),  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

H*EiE_5i_iJ>derson,  70  IBLA  18  (Jan.  6,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f ) ,  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

2aiBe_Si_Dohse,  68  IBLA  240  (Nov.  16,  1982) 


BLB  may  properly  reject  a  first-drawn  application 
in  a  simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Wi 11 ia m_Ki_flonk ,  68  IBLA  339  (Nov.  22,  1982) 

Aibert_Hbitehurst,  70  IBLA  168  (Jan.  19,  1983) 


An  oil  and  gas  lease  application  signed  by  anyone 
other  than  the  applicant  must  be  rendered  in  a  manner 
to  reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.   Even  if  an  agent's 
signature  is  not  clearly  legible,  the  regulatory 
requirement  is  satisfied  if  the  application  form  refers 
to  a  qualifications  file  which  clearly  identifies  the 
agent  signing  the  card. 

iifeSEil-Pettalsaa-CorEi ,  68  IBLA  387  (Nov.  23,  1982) 


BLfl  may  properly  reject  a  first-drawn  application 
in  a  simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant,  and  the 
applicant  asserts,  without  corroborating  evidence,  that 
the  required  documents  were  filed  timely. 

3£§i_5i_£i_Ia jardo ,  69  IBLA  70  (Nov.  30,  1982) 


In  a  simultaneous  filing  situation,  the  failure  of 
a  first-drawn  applicant  to  file  an  offer  in  accordance 
with  43  CFR  3112.4-1  necessitates  rejection  of  the 
offer.   Where  the  offer  form  has  been  signed  by  one  who 
is  designated  as  an  attorney-in-fact  for  the  offeror, 
and  it  is  not  accompanied  by  a  power  of  attorney  or  a 
reference  to  a  qualifications  file  where  such  authori- 
zation has  previously  been  filed,  it  must  be  rejected. 

Inserch_Ei£lorationx_Inci,  70  IBLA  25  (Jan.  6,  1983) 

American  Petrofina  Co.  of  Texas,  73  IBLA  120  (flay  23, 
1983) 


Onder  43  CFR  3102.2-1,  a  simultaneous  oil  and  gas 
lease  applicant  may  file  for  reference  the  statement  of 
qualifications  of  his  agent  required  by  43  CFR  3102.2-6 
in  any  BLfl  office.   Upon  acceptance  of  the  filing  by 
BLfl  and  assignment  of  a  serial  number,  the  applicant 
may  properly  reference  the  serial  number  on  future  oil 
and  gas  applications  filed  with  any  BLfl  office  in  lieu 
of  resubmitting  the  statement. 

*Salo_Resourcesi_Inc1.,  70  IBLA  106  (Jan.  12,  1983) 


Even  assuming,  arguendo,  that  apparent  omissions 
on  an  oil  and  gas  lease  offer  are  not  sufficient  to  put 
the  purchaser  of  an  interest  in  the  offer  on  notice 
that  it  was  defective,  a  defective  oil  and  gas  lease 
offer  is  subject  to  rejection,  because  the  bona  fide 
purchaser  protection  does  not  apply  to  any  purchaser  of 
interests  in  a  lease  offer  or  application  and  does  not 
limit  the  Department's  authority  to  reject  such  defec- 
tive applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

SxJi.l2tes,  70  IBLA  134  (Jan.  14,  1983) 


An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFR  3102.2-1  (c)   (1981),  had  to  be 
limited  in  duration  to  less  than  2  years. 

HestatesGrqup  No.  8.  69  IBLA  186  (Dec.  15,  1982) 


Where  a  sinultaneous  oil  and  gas  lease  application 
was  rejected  because  BLfl  asserts  that  the  applicant's 
filing  service  failed  to  provide  a  list  of  names  and 
addresses  of  participating  applicants  for  whom  it 
served  as  agent,  as  required  by  43  CFR  3102.2-6  (b) 
(1981) ,  the  legal  presumption  of  regularity  which  sup- 
ports the  official  acts  of  Government  officers  will 
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not  be  treated  as  rebutted  upon  presentation  of  insuf- 
ficient evidence  to  show  that  the  list  probably  was 
received  by  BLM. 

Neil  Hirsch.  70  IBLA  307  (Jan.  28,  1983) 


Sii_»!!£_SAS_LEASES — Cont  inued 

APPLICATIONS — Continued 

Attorneys- in; Fact  or. Agents — Continued 

Under  43  CFR  3102. 2-6  (b)   (1981),  a  copy  of  a 
uniform  agreement  was  required  to  be  filed  with  the 
simultaneous  oil  and  gas  lease  application. 

RobSIi_Ii_Li_i!etcalf_iTrusy.,  74  IBLA  252  (July  22,  1983) 


The  regulation  at  4  3  CFR  3102.2-6  (1981)  requires 
that  an  oil  and  gas  lease  applicant  assisted  by  a 
filing  service  agent  provide  a  copy  of  the  agreement 
authorizing  the  agent  to  perform  services  on  behalf  of 
the  applicant.   Where  the  filing  service  agent  is  a 
corporation,  proof  of  the  authority  of  the  employee 
executing  the  application  to  act  for  the  filing  service 
is  not  required. 

Tommj_Li_Alford,  71  IBLA  29  (Feb.  16,  1983) 


Under  regulations  in  effect  prior  to  Feb.  26, 
1982,  information  concerning  agency  in  cases  where 
application  for  oil  and  gas  leases  was  made  by  one 
other  than  the  applicant  was  permitted  to  be  placed  on 
file  with  a  single  Bureau  of  Land  Management  Office 
which  would  then  issue  a  serial  number  allowing  incor- 
poration by  reference  of  the  information  on  other 
applications  made  to  other  BLM  state  offices. 

SSl£3r d_ Hi_Hol lidaj ,  74  IBLA  288  (July  26,  1983) 


A  protest  of  an  oil  and  gas  lease  offer  executed 
by  an  attorney-in-fact  is  properly  rejected  where  the 
copy  of  the  agreement  between  the  offeror  and  the 
attorney-in-fact  authorizing  the  latter  to  act  for  the 
offeror  has  been  filed  as  required  by  13  CFR  3102.2-6 
(1981)  and  referenced  on  the  lease  offer  as  permitted 
t   143  CFR  3102.2-Kc)   (1981). 

kSOH-fi-Sculiy^Jrj.,  ?2  IBLA  96  (Apr.  13,  1983) 

L§°n_I.r_ Scu  1  ly.A_ J r_. ,  75  IBLA  377  (Aug.  31,  1983) 


Under  43  CFR  3112.2-l(b),  a  simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a  manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the  sig- 
natory, and  their  relationship.   Where  the  signature 
on  the  application  is  illegible  and  there  is  no 
reference  to  the  signatory's  relationship  to  the  appli- 
cant, the  requirements  of  the  regulation  have  not  been 
satisfied  and  BLM  properly  rejects  the  application. 

Hartin,  .Williams  S.Judson.  7<4  IBLA  342  (July  28,  1983) 


Under  4 3  CFR  3112.2-1  (b),  an  automated  simulta- 
neous oil  and  gas  lease  application.  Form  3112-6a  (June 
1981) ,  must  be  rendered  in  a  manner  to  reveal  the  name 
of  the  applicant,  the  name  of  the  signatory,  and  their 
relationship.   Where  an  application  is  executed  by  a 
filing  service  on  behalf  of  an  applicant,  the  signa- 
tory must  reveal  on  the  face  of  the  application  his  or 
her  identity  and  the  fact  that  the  signatory  is  acting 
for  the  filing  service  on  behalf  of  the  applicant. 


Charles  R.  Tickel, 


73  IBLA  360  (June  15,  1983) 

90  I.D. 
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An  offer  submitted  by  an  agent  for  the  first-drawn 
applicant  under  the  simultaneous  filing  program  which 
is  not  rendered  in  such  a  manner  as  to  reveal  the  name 
of  the  potential  lessee,  the  name  of  the  signatory, 
and  their  relationship,  is  properly  rejected. 

y.£iied_Ventures,  74  IBLA  31  (June  24,  1983) 


Departmental  regulation  43  CFR  3102.2-6(b)   (1981) 
required  that  an  oil  and  gas  lease  applicant  assisted 
by  a  filing  service  agent  provide  a  copy  of  the  agree- 
ment authorizing  the  agent  to  perform  services  on 
behalf  of  the  applicant.   Where  the  filing  service 
agent  was  a  corporation,  it  was  not  required  to  submit 
proof  of  the  authority  of  the  employee  executing  the 
application  to  act  for  the  filing  service. 

Stanley_Li_Slater,  74  IBLA  357  (July  28,  1983) 


Under  provision  of  4  3  CFR  3112.2-1  (b)  a  simulta- 
neous oil  and  gas  lease  application  must  reveal  the 
name  of  the  applicant,  the  name  of  the  signatory,  and 
their  relationship.   Where  the  agent's  signature  on  the 
application  is  illegible  and  neither  the  application 
nor  a  qualifications  statement  filed  with  the  agency 
for  reference  reveals  the  signing  agent's  relationship 
to  the  applicant,  the  regulation  requires  the  applica- 
tion to  be  rejected. 

"iSli££_ Wi_ Co b u r n ,  75  IELA  293  (Aug.  29,  1983) 


A  first-drawn  application  in  a  simultaneous  oil 
and  gas  lease  drawing  must  be  rejected  where  the  appli- 
cant has  not  complied  with  43  CFR  3102.2-6  (1981) , 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

Pandora_Petroleum_Coi(  74  IBLA  173  (July  13,  1983) 


BLH  may  properly  reject  a  first-drawn  application 
in  a  simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6  (1981), 
requiring  timely  disclosure  of  any  agreement  with  the 
lease  filing  service  which  assisted  the  applicant,  and 
the  applicant  asserts,  without  corroborating  evidence, 
that  the  required  documents  were  filed  timely. 

LSHJ_Exp_loration_GrouE,  74  IBLA  185  (July  18,  1983) 

LSSAssociates^.Inc^,  74  IBLA  192  (July  18,  1983) 


Rejection  of  an  oil  and  gas  lease  offer  will  be 
set  aside  where  the  offeror  files  his  offer,  rental, 
and,  where  appropriate,  power  of  attorney  or  serial 
number  reference  thereto,  within  the  30-day  period  pro- 
vided by  regulation  43  CFR  3112.6-1  (b)  (2),  even  though 
the  offer,  rental,  and  appropriate  power  of  attorney 
materials  were  not  received  together  by  BLH. 

i»°co_Production_Coi,  75  IBLA  344  (Aug.  31,  1983) 


Under  provision  of  43  CFR  3102.4  a  simultaneous 
oil  and  gas  lease  application  must  reveal  the  name  of 
the  applicant,  the  name  of  the  signatory  to  the  appli- 
cation, and  their  relationship.   Where  the  agent's 
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relationship  to  the  applicant  is  not  revealed,  the 
regulation  requires  the  application  to  be  rejected. 
The  defective  application  may  not  be  cured  by  amendment 
on  appeal. 

Pioneer___rmou___l_Ltd_,  7b  IBLA  250  (Oct.  17,  1983) 


BLB  nay  properly  reject  a  noncompetitive  oil  and 
gas  lease  offer  where  an  attorney-in-fact  signed  the 
offer  and  submitted  the  first  year's  rental  and  the 
power  of  attorney  did  not  prohibit  the  attorney-in-fact 
from  filing  offers  on  behalf  of  other  participants,  as 
required  by  13  CFB  3112. 4-1  (b) . 

___________  7b  IBLA  332  (Oct.  20,  1983) 


In  simultaneous  oil  and  gas  lease  situations,  the 
failure  of  a  first-drawn  applicant  to  file  an  offer  in 
accordance  with  43  CFR  3112. 4-1  necessitates  rejection 
of  the  offer.   Where  the  offer  has  been  signed  by  one 
who  has  been  designated  as  an  attorney-in-fact  for  the 
offeror,  and  it  is  not  accoapanied  by  a  power  of  attor- 
ney or  a  reference  to  a  qualifications  file  where  such 
authorization  has  been  filed,  the  offer  must  be 
rejected. 

_______________ »  76  IBLA  364  (Oct.  25,  1983) 


A  sinultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a  corporate  agent  in  accordance  with 
43  CFB  3112.2-1 (b)  (1981)  where  the  application  is 
manually  signed  by  the  agent's  employee  identifying 
her  position  with  the  corporation  and  the  name  of  the 
applicant.   The  employee  is  not  also  required  to  manu- 
ally sign  the  applicant's  name  to  conform  to  the  terms 
of  the  agency  agreement. 

Departmental  regulation  43  CFR  3102.2-6 (b)  (1981) 
required  that  an  oil  and  gas  lease  applicant  assisted 
by  a  filing  service  agent  provide  a  copy  of  the  agree- 
ment authorizing  the  agent  to  perform  services  on 
behalf  of  the  applicant.   Where  the  filing  service 
agent  was  a  corporation,  it  was  not  required  to  submit 
proof  of  the  authority  of  the  employee  executing  the 
application  to  act  for  the  filing  service. 

E__e_e_0__Colle_,  78  IBLA  64  (Dec.  13,  1983) 


Under  43  CFR  3102.2-1  (1981),  a  simultaneous  oil 
and  gas  lease  applicant  could  have  filed  for  reference 
the  statement  of  qualifications  of  his  agent  required 
by  i*3  CFR  3102.2-6  (1981)  in  any  Bureau  of  Land  flanage- 
ment  state  office.   Dpon  acceptance  of  the  filing  by 
BLM  and  assignment  of  a  serial  number,  the  applicant 
could  have  properly  referenced  the  serial  number  on 
future  oil  and  gas  applications  filed  with  any  BLM 
office  in  lieu  of  resubmitting  the  statement. 

The  Board  will  set  aside  a  BLM  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFB  3102.2-6  (1981),  requiring  the  disclosure  of  any 
agreement  or  arrangement  with  the  lease  filing  service 
which  assisted  the  applicant  and  order  a  hearing,  where 
on  appeal  the  protestant  creates  considerable  doubt  that 
the  applicant  provided  all  relevant  information. 

Where  an  issue  in  an  appeal  involving  a  simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
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materials,  has  the  burden  of  doing  so.  Failure  to  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

An  agency  agreement  which  was  filed  for  reference 
pursuant  to  4  3  CFR  3102. 2-1  (c)  (1 981)  ,  had  to  te 
limited  in  duration  to  less  than  2  years. 

____£___son__Jr_,  78  IBLA  333  (Jan.  24,  1984) 


Pursuant  to  43  CFB  3112.4-1  (b)   (1982)  the  power 
of  attorney  authorizing  an  attorney-in-fact  to  sign 
lease  offers  submitted  under  the  simultaneous  filing 
procedures  must  preclude  the  attorney-in-fact  from 
filing  offers  on  behalf  of  any  other  offeror. 

A_____I__x____________.  ?9  IBLA  391  (Bar.  27,  1984) 


An  offer  submitted  by  a  partner  for  the  first- 
drawn  applicant  under  the  simultaneous  filing  program 
which  is  not  rendered  in  such  a  manner  as  to  reveal 
the  name  of  the  potential  lessee,  the  name  of  the  sig- 
natory, and  their  relationship,  is  properly  rejected. 

Corinth  Partnership.  80  IBLA  31  (Mar.  28,  1984) 


A  simultaneous  oil  and  gas  lease  application 
must  be  rendered  in  a  manner  to  reveal  the  name  of 
the  applicant,  the  name  of  the  signatory,  and  their 
relationship.   Where  there  is  no  indication  on  the 
application  of  the  signatory's  relationship  to  the 
applicant,  or  any  reference  to  a  qualifications  file 
that  indicates  the  relationship,  the  requirements  of 
43  CFB  3112.2-1  (b)  have  not  been  satisfied  and  the 
application  is  properly  rejected. 

Bar ______ ___________ udson ,  80  IBLA  143  (Apr.  6,  1984) 


A  simultaneous  oil  and  gas  lease  application 
submitted  by  an  agent  for  an  applicant  which  is  not 
rendered  in  a  manner  to  reveal  the  name  of  the 
potential  lessee,  the  name  of  the  signatory,  and  their 
relationship,  is  properly  rejected. 

Where  BLM  makes  an  inquiry  because  of  an  apparent 
discrepancy  between  a  simultaneous  oil  and  gas  lease 
application  and  the  corresponding  lease  offer,  and 
applicant  provides  information  that  establishes  the 
existence  of  a  regulatory  violation,  the  application 
is  properly  rejected.   Such  information  does  not  cure 
a  deficiency;  it  proves  a  violation. 

_______________ ,  80  IBLA  209  (Apr.  26,  1984) 


If  the  first-drawn  applicant  for  a  simultaneous 
oil  and  gas  lease  has  filed  an  offer  that  does  not 
comply  with  43  CFB  3112.4-1  (1982),  the  offer  must  be 
rejected.   If  the  offer  has  been  signed  by  one  who  has 
been  designated  as  an  attorney-in-fact  for  the  offeror, 
and  it  is  not  accoapanied  by  a  power  of  attorney  or 
reference  to  a  qualifications  file  where  such  authori- 
zation has  been  filed,  the  offer  must  be  rejected. 


Anadarko  Product 


83  IBLA  148  (Oct.  9,  1984) 
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An  offer  signed  without  further  identification  by 
a  partner  of  a  partnership  that  is  the  first-drawn 
applicant  under  the  simultaneous  oil  and  gas  leasing 
program  is  not  properly  rejected  under  "4  3  CFB  3102. U 
for  failure  to  reveal  the  relationship  between  the 
potential  lessee  and  the  signatory. 

Corinth_Partnershi£_iOn_Reaandl_,  83  IBLA  277  (Oct.  25, 
1985) 
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Where  an  oil  and  gas  lease  offer  includes  land 
described  as  all  of  a  particular  section  excluding  fee 
land  (Sec. :   ALL  (Excl.  fee)),  the  parcel  descrip- 
tion does  not  meet  the  requirements  of  U3  CFR 
3101.1-14  (a)  .   The  offer  is  defective  as  to  that  parcel 
and  subject  to  rejection  to  that  extent. 

J5iIan_Si_Pa£ulak,  63  IBLA  16  (War.  26,  1982) 


Under  43  CFR  3112.2-1  (b)  and  43  CFR  3102. U  (1982), 
a  simultaneous  oil  and  gas  lease  application  must  be 
rendered  in  a  manner  to  reveal  the  name  of  the  appli- 
cant, the  name  of  the  signatory,  and  their  relationship, 
where  the  signatory  is  an  agent  or  attorney-in-fact  for 
the  applicant. 

1m. lj.Ix_£ai i XiStsh i£_e t_a U  ,  84  IBLA  10  (Nov.  26,  1984) 


An  oil  and  gas  lease  offer  which  on  its  face 
describes  the  land  as  being  in  R.  34  w.,  but  on  a 
supplemental  attachment  describes  land  in  R.  24  w., 
is  unacceptably  ambiguous.   BLM  personnel  are  without 
authority  to  alter,  modify,  or  correct  errors  in  land 
descriptions  or  to  so  construe  ambiguities  in  lease 
offers  as  to  qualify  an  unacceptable  offer. 

Bob  G.  Howell.  63  IELA  156  (Apr.  6,  1982) 


Pursuant  to  43  CFR  3112.6-l(b)  the  power  of 
attorney  authorizing  an  attorney-in-fact  to  sign  lease 
offers  submitted  under  the  simultaneous  filing  proce- 
dures must  prohibit  the  attorney-in-fact  from  filing 
offers  on  behalf  of  any  other  offeror,  and  where  the 
power  of  attorney  fails  to  include  such  a  prohibition, 
the  offer  is  properly  rejected. 

S»TELLITE_8 305.128,  84  IBLA  7U  (Dec.  5,  1984) 


"Smallest  legal  subdivision."   In  general,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer  to  the 
extent  that  it  includes  a  parcel  of  land  smaller  than 
the  smallest  legal  subdivision,  i^e^,    a  quarter-quarter 
section,  except  where  the  offer  is  for  a  lot  in  a  frac- 
tional section.   However,  an  offer  which  describes 
land  in  parcels  smaller  than  a  quarter-quarter  section 
may  be  accepted  if  it  includes  all  of  the  land  avail- 
able for  leasing  within  a  quarter-quarter  section. 

Elliott  A.  Riggs.  65  IBLA  22  (June  21,  1982) 


Descri£tion 

"Smallest  legal  subdivision."   Where  an  oil  and 
gas  lease  offer  is  made,  the  smallest  legal  subdivision 
which  may  be  encompassed  by  the  offer  is  a  quarter- 
quarter  section  (40  acres),  unless  the  offer  is  for  a 
lot  in  a  fractional  section. 

A  noncompetitive  oil  and  gas  lease  offer  filed  for 
land  included  in  an  approved  protraction  diagram  must 
include  an  entire  section  described  according  to  the 
section,  township,  and  range  shown  on  the  approved 
protraction  survey.   Offers  may  include  less  than  an 
entire  section  only  where  a  portion  of  the  section  is 
available,  and  then  the  offer  must  describe  all  the 
available  land  by  subdivisional  parts. 

SiEi-Si-Strong.,  57  IBL*  306  (Aug-  31.  1981) 


Where  an  oil  and  gas  lease  offer  includes  all  of 
certain  sections  excluding  certain  patented  parcels 
which  are  unavailable  for  leasing,  the  parcel  descrip- 
tion by  patent  number  are  sufficiently  precise  and 
unambiguous  to  meet  the  requirements  of  43  CFR 
3101.1-4  (a)  . 

iS2n_J£ffcgat_et_al..,  66  IBLA  80  (July  29,  1982) 


Where  Bin    issues  an  oil  and  gas  lease  pursuant  to 
an  oil  and  gas  lease  offer  which  includes  a  land 
description  which  meets  the  requirements  of  43  CFH 
3101.1-14  (a)  ,  the  offer  is  not  defective  and  Bin  may 
properly  reject  a  subsequent  offer  for  the  leased  lands. 


[jr win_ W a  1 1 ,  66  IBLA  130  (Aug.  10,  1982) 


The  description  of  an  entire  section  of  surveyed 
public  land  modified  by  the  words  "[a]ll  available 
(incl.  Lots  14  through  33)"  is  an  offer  to  lease  all  of 
that  section,  subject  to  availability  for  leasing. 

ii§eS_5i  Chudnow.  Laurent  A.  Giesbert,  62  IBLA  19 
(Feb.  2H~    1982) 


An  over-the-counter  noncompetitive  oil  and  gas 
lease  offer  for  acquired  lands  is  properly  rejected 
where  no  such  lands  exist  as  described.   The  filing 
upon  appeal  of  an  unsigned,  undated  public  domain  offer 
form  bearing  a  corrected  land  description  constitutes 
neither  an  offer  nor  an  amendment,  and  thus  it  cannot 
be  accepted  by  BLR  for  either  purpose. 

Payette  I.  Bristol.  62  IBLA  317  (Bar.  22,  1982) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a  protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that  sub- 
division may  not  be  available  for  leasing.   The  addi- 
tion of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a  description  does  not  make  the 
description  improper.   However,  where  the  excepted 
land  is  not  specifically  identified  in  the  offer,  the 
offeror  is  required  to  submit  the  first  year's  rental 
for  all  of  the  acreage  in  each  subdivision  described  in 
the  offer  without  subtracting  amounts  allocable  to  the 
patented  acreage,  and  rejection  of  the  offer  is 
required  where  the  offeror  fails  to  submit  sufficient 
rental  within  the  limits  of  curable  deficiency. 

James  H.  Chgdnpw,  John  L.  Hessinqer.  67  IELA  76 
"(Sept.  10,  1982) 

James  n.  Chudnow.  John  L.  Hessinqer.  68  IBLA  228 
"(■ov.  157  1982) 
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Ja»es_Mi_Chudno«i_John_Li_Hessincier ,  69  IBLA  157 
"(Dec.  13,  1982) 


Under  Departmental  regulation  43  CFB  3101.1-4  (d), 
an  oil  and  gas  lease  offer  for  land  within  a  protracted 
survey  must  include  only  entire  sections  of  land  except 
where  only  a  portion  of  a  protracted  section  is  avail- 
able for  lease,  in  which  event  the  offeror  must 
describe  all  of  the  land  available  within  that  section. 
An  oil  and  gas  lease  offer  nay  not  be  construed  as  an 
offer  for  all  available  lands  within  a  protracted  sec- 
tion where  the  offer  describes  the  section  as  expressly 
excluding  land  within  a  specifically  nunbered  mineral 
survey  which  remains  available  for  leasing,  and  such  an 
offer  must  be  rejected. 

Departmental  regulation  43  CFR  3101.1-4  (d)  does 
not  permit  the  splitting  of  protracted  sections  between 
two  offers,  even  if  they  are  filed  at  the  same  time. 

Hrubetz_Oil_Co.,  67  IBLA  109  (Sept.  15,  1982) 
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when  an  oil  and  gas  lease  offer  for  lands  within  a 
section  includes  numbered  fractional  lot  descriptions 
not  found  in  the  official  survey  plat  and  the  specific 
description  for  that  particular  section  is  followed  ty 
an  "all"  in  parenthesis,  the  description  does  not  meet 
the  requirements  of  43  CFH  3101.1-4  (a)  where  the  acre- 
age computation  would  be  incorrect  if  the  entire 
section  was  included.   The  offer  is  ambiguous  and 
defective  as  to  those  fractional  lots  and  subject  to 
rejection  to  that  extent. 

James  H.  Chudnow.  Theo  V.  Coukoulis.  Georgette  M. 
Coukoulis,  68  IBLA~377  (Nov.  227  1982~~ 


It  is  proper  to  file  an  oil  and  gas  lease  offer 
for  less  than  640  acres  of  land  where  none  of  the  land 
adjacent  to  the  parcels  described  in  the  application  is 
available  for  leasing. 

fiajtSn-I-i-Hale,  69  IBL*  lb7  (Dec.  13,  1982) 


An  oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  of  1920  does  not  include  the  oil  and  gas 
deposits  underlying  a  railroad  right-of-way,  which 
crosses  the  leased  tract,  even  though  the  lease  does 
not  expressly  except  such  deposits  from  its  coverage. 

Cha»Elin_Petroleum  Coi(  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


An  oil  and  gas  lease  offer  for  irregular  parcels 
of  acquired  land  within  a  surveyed  township  must  be 
described  by  metes  and  bounds  under  43  CFR  3101.2-3(a). 
Where  offerors  list  lands  in  an  offer  by  legal  sub- 
division but  indicate  that  they  only  desire  "BSFH  and 
FWS"  acquired  lands  within  those  subdivisions  including 
both  regular  and  irregular  parcels,  the  Bureau  of  Land 
flanagement  may  evaluate  the  offer  on  the  basis  of  the 
total  land  properly  described  by  legal  subdivision. 
However,  the  offeror  is  required  to  submit  the  first 
year's  rental  for  all  of  the  acreage  in  each  subdivi- 
sion described  in  the  offer  without  subtracting  amounts 
allocable  to  undesired  acreage,  and  rejection  of  the 
offer  is  required  where  the  offeror  fails  to  submit 
sufficient  rental  within  the  limits  of  curable 
deficiency. 

James  W.  Chudnow.  John  L.  Messinqer.  68  IBLA  181 
(Nov.~b7  1982)" 


The  failure  to  designate  a  meridian  is  not  a  fatal 
defect  in  the  land  description  in  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  where  the  state 
in  which  the  land  is  located  is  governed  by  only  one 
meridian. 


An  offer  for  an  acquired  lands  oil  and  gas  lease 
covering  lands  which  have  not  been  surveyed  under  the 
rectangular  system  of  public  land  surveys  must  be 
rejected  where  the  offer  does  not  describe  the  lands  by 
metes  and  bounds,  giving  courses  and  distances  and  a 
tie  to  a  public  land  survey  corner.   where  BLH  must  go 
outside  of  the  offer  form  itself  to  determine  exactly 
what  land  the  offer  embraced,  the  offer  is  defective 
and  rejected  as  insufficent. 

James_M.._Chudnow_et_al.,  70  IBLA  71  (Jan.  11,  1983) 


where  only  a  portion  of  a  protracted  section  is 
available  for  oil  and  gas  leasing,  an  over-the-counter 
oil  and  gas  lease  offer  must  describe  all  available 
lands  by  subdivisional  parts.   If  this  is  not  feasible, 
as  in  the  case  of  an  irregular  section,  the  entire  sec- 
tion must  be  described,  and  the  offer  must  contain  a 
statement  that  all  available  lands  in  the  section  are 
desired.   An  offer  describing  a  protracted  section  by 
subdivisional  parts  is  properly  rejected  where  the  sec- 
tion, containing  639  acres,  is  irregular. 

Ida_Lee_ Anderson,  70  IBLA  383  (Feb.  8,  1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  for  unsurveyed  acquired  lands  which  is  not 
accompanied  by  a  map  upon  which  the  desired  lands  are 
clearly  marked  in  accordance  with  43  CFR  3101 .2-3  (b)  (2) 
is  properly  rejected.   Rowever,  when  the  map  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  as  of  that  date. 

Wilburn  H.  Seals.  71  IBLA  315  (Bar.  22,  1983) 


Irvin_Wall,  68  IBLA  308  (Nov.  19,  1982) 
itlih-ittll'  70  IBLA  183  (Jan.  20,  1983) 


90  I.D.  3 


Oil  and  gas  lease  offers  for  surveyed  lands  must 
describe  the  lands  by  legal  subdivision,  section,  town- 
ship, and  range.   Indication  of  the  county  where  the 
described  land  lies  is  an  added  convenience  found  on 
the  offer  form,  and  erroneous  indication  of  the  county 
does  not  render  a  land  description  fatally  defective. 


Onder  43  CFR  3101. 1-4  (d)  (2) ,  where  only  a  portion 
of  a  protracted  section  is  available  for  oil  and  gas 
leasing,  an  over-the-counter  oil  and  gas  lease  offer 
must  describe  all  available  lands  by  subdivisional 
parts.   If  this  is  not  feasible,  as  in  the  case  of 
an  irregular  section,  the  entire  section  must  be 
described,  and  the  offer  must  contain  a  statement  that 
all  available  lands  in  the  section  are  desired.   How- 
ever, a  section  containing  639  acres,  whose  available 
lands  may  be  described  by  subdivisional  parts,  is  not 


l£lifi_Mall.  68  IBLA  311  (Nov.  19,  1982) 
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an  irregular  section  within  the  meaning  of  the  regula- 
tion. 

Ida  Lee  Anderson  (On  Reconsideration) .  73  IBLA  223 
(May  31,  1983"" 
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6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  ty  more  than  10  percent. 

Ja"es_Mi_Chudnowi_John_Li_(1essinaer#    79    IBLA    1     (Feb.    2, 
i98«) 


An  over-the-counter  oil  and  gas  lease  offer  which 
describes  acquired  land  by  tract  acquisition  number 
must  be  accompanied  by  a  map  showing  the  location  of 
the  requested  lands  or  the  offer  will  be  rejected. 

S°il_Si_ii2*§Ed,  75  IBLA  133  (Aug.  15,  1983) 


Where  an  over-the-counter  oil  and  gas  lease  offer 
is  filed  for  lands  in  a  protracted  survey  and  the 
offeror  subsequently  files  a  relinquishment  describing 
certain  lands  in  the  offer  as  being  no  longer  available 
because  of  being  withdrawn  from  mineral  leasing,  but 
erroneously  includes  lands  in  his  relinquishment  such 
that  the  remaining  lands  in  his  offer  do  not  describe 
all  the  available  lands  in  a  section,  the  offer  is 
properly  rejected. 

2°I!2li_l£2erson,    7b    IBLA    U    (Sept.    6,    1983) 


An  oil  and  gas  lease  offer  for  acquired  lands  is 
properly  rejected  where  it  contains  an  incomplete  land 
description,  specifically,  the  failure  to  specify  the 
section  as  required  by  U 3  CFR  3101.2-3(a). 

William_Bi_Rawlins,  7b  IBLA  165  (Sept.  27,  1983) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a  protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that 
subdivision  may  not  be  available  for  leasing.   The 
addition  of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a  description  does  not  make  the 
description  improper.   Where  the  offeror  submits  the 
first  year's  rental  for  all  of  the  acreage  in  each  sub- 
division described  in  the  offer  without  subtracting 
amounts  allocable  to  the  patented  acreage  the  use  of 
the  descriptive  phrase  "all  except  patents"  is 
acceptable  and  the  offer  is  properly  filed  with  suffi- 
cient rental. 

James  B.  Chudnow,  John  L.  Hessinqer,  77  IBLA  77 
(Nov.~87  1983) 


An  oil  and  gas  lease  offer  for  surveyed  public 
lands  is  properly  rejected  where  it  describes  the 
requested  land  by  metes  and  bounds  rather  than  ty 
legal  subdivision  or  aliquot  parts  thereof,  section, 
township,  and  range. 

flelen_G.._Haaaard,  79  IBLA  320  (Mar.  21,  19BU) 


Where  an  oil  and  gas  lease  offer  for  unsurveyed, 
acquired  lands  in  the  Monongahela  National  Forest  is 
protested  on  the  basis  that  the  metes  and  bounds 
description  of  the  lands  sought  fails  to  close,  and  the 
protest  is  dismissed  because  even  though  the  descrip- 
tion does  not  close,  the  offer  is  accompanied  by  a  map 
clearly  showing  the  desired  lands,  such  dismissal  is 
improper.   Notwithstanding  the  inclusion  of  the  map,  a 
description  that  fails  to  close  is  a  defective  descrip- 
tion which  does  not  entitle  the  offeror  to  the  award  of 
a  lease  thereto. 

M°co_Production_Coi,  81  IBLA  323  (June  19,  198U) 


A  description  in  an  over-the-counter  offer  for  the 
SE  1/U  SE  1/U  sec.  9,  T.  3  ».,  R.  32    W. ,  fifth  princi- 
pal meridian,  less  and  except  a  5-acre  parcel  that  the 
applicant  describes  by  a  metes  and  bounds  description 
tied  to  the  nearest  existing  survey  corner  is  suffi- 
cient to  satisfy  the  regulation  governing  land  descrip- 
tions of  surveyed  public  domain. 

Ti»_Ri_ Smith ,  81  IBLA  337  (June  21,  198U) 


A  noncompetitive  acquired  lands  oil  and  gas  lease 
offer  for  lands  not  surveyed  under  the  rectangular 
system  for  public  land  surveys  is  properly  rejected 
where  the  offeror  fails  to  include  a  map,  where  land 
is  included  in  the  description  which  is  not  owned  by 
the  United  States,  or  where  the  land  description  is 
inadequa  te. 

James_M.._Chudnow,  82  IBLA  95  (July  19,  198U) 


A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  may  properly  describe  the  requested  land 
by  acquisition  tract  number  assigned  by  the  acquiring 
agency,  in  accordance  with  « 3  CFR  3101.2-3  (b)  (3),  where 
the  land  has  not  been  surveyed. 

2£uce_ Anderson,  77  IBLA  376  (Dec.  7,  1983) 


Drawings 

A  drawing  entry  card  which  is  not  dated  in  the 
space  provided  on  the  card  is  not  fully  executed  as 
required  by  43  CFR  3112.2-1,  and  is  properly  rejected. 

Joh.D-Li-.nessinaer,  15  IELA  62  (Jan.  17,  1980) 


BLM  must  reject  a  noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  ♦  226 
(1976)  ,  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 


An  undated  simultaneous  oil  and  gas  drawing  entry 
card  is  properly  rejected  for  noncompliance  with  43  CFR 
3112.2-1  (a)  which  requires  that  the  card  be  "fully 
executed. " 

3*133 ret_Hi_Wiaocki,  U5  IBLA  79  (Jan.  17,  1980) 
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yhere  an  offeror  who  suffers  from  an  arthritic 
condition  which  restricts  his  ability  to  write  allows 
his  secretary  to  siyn  his  name  for  him  on  a  drawing 
entry  card,  and  where  the  secretary  exercises  no 
authority  to  do  anything  with  the  card  other  than  as 
specifically  directed  by  him,  the  secretary  is  an  aman- 
uensis and  not  an  agent,  so  that  the  agency  statements 
prescribed  by  43  CFR  3102.b-l(a)  are  not  required. 

Wi_Hi_Brgwn,  45  IBLA  81  (Jan.  17,  1980) 


It  is  proper  to  reject  a  drawing  entry  card  where 
the  offeror  affixes  his  name  to  the  front  of  the  card 
in  disregard  of  the  instructions  instead  of  inserting 
it  in  the  appropriate  spaces  on  the  card  in  the  order 
specified  thereon  (last  name,  first  name,  middle 
initial) . 

L.  E.  Diefenderfer,  45  IBLA  10B  (Jan.  17,  1980) 


Where  on  appeal  from  rejection  of  a  simultaneous 
oil  and  gas  lease  offer,  it  is  alleged  that  the  offer 
designated  "Hilner  Productions"  was  actually  submitted 
on  behalf  of  a  sole  proprietorship,  and  the  drawing  en- 
try card  does  not  show  the  last  name,  first  name,  and 
middle  initial  of  an  individual  offeror,  the  lease  of- 
feror will  be  deemed  unqualified  under  30  U.S.C.  ft  181 
(1976)  ,  and  the  offer  not  fully  executed  under  43  CFR 
3112.2-1  (a)  . 

I25_3ilner,  45  IBLA  119  (Jan.  23,  1980) 


An  entry  card  in  a  simultaneous  oil  and  gas  lease 
drawing  is  not  to  be  rejected  where  the  required  infor- 
mation is  clearly  and  legibly  printed  on  the  face  of 
the  card  and  the  only  potential  defect  is  the  misspell- 
ing of  a  word,  where  the  misspelling  does  not  hinder 
the  processing  of  the  offer. 

fi£vid_Fi_Owen,  u^  IBLA  20b  (Jan.  30,  1980) 


A  simultaneous  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  drawing  entry  card  is"  dated 
more  than  10  days  prior  to  the  beginning  of  the  filing 
period . 

5S2£i§_ii_I:il!Usen,  45  IBLA  310  (Feb.  6,  1980) 


Where  a  majority  of  the  Board  of  Land  Appeals  has 
ruled  that  an  agreement  between  a  filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  offer  in  his  own  name  competing  with 
the  clientele  of  the  company  does  not  violate  the  reg- 
ulations, a  case  involving  similar  factual  and  legal 
issues  will  follow  the  Board's  majority  position. 

It  is  a  proper  exercise  of  discretionary  authority 
for  a  Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a  court  proceeding.   However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.   Where  there 
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are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a  hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

J^SiS-ZucJSSijan.  <*5  IBLA  337  (Feb.  7,  1980) 


"Signed  and  fully  executed."   The  term  "signed  and 
fully  executed"  as  used  in  tl 3  CFB  3112.2-1  (a)  includes 
the  use  of  a  rubber  stamp  to  affix  a  signature  to  a 
drawing  entry  card,  provided  that  it  is  the  applicant's 
intention  that  the  stamp  be  his  signature. 

Under  43  CFR  3102.6-1 (a) (2) ,  if  a  lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be  ac- 
companied by  separate  statements  over  the  signatures  of 
the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  including  royalty  interest  or 
interest  in  any  operating  agreement  under  the  lease, 
giving  full  details  of  the  agreement  or  understanding 
if  it  is  a  verbal  one.   The  statement  must  be  accom- 
panied by  a  copy  of  any  such  written  agreement  or 
understanding. 

IiiZibeth_HcClellan,  45  IBLA  342  (Feb.  7,  1980) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after  no- 
tice, as  prescribed  by  43  CFR  3112.1-1,  disqualifica- 
tion is  automatic,  and  the  right  of  the  next  drawee  to 
receive  first  consideration  attaches  eo  instante. 

Zenith_S._Herritt,  4b  IBLA  24  (Feb.  20,  1980) 


13  CFR  3112.2-1  (a)  requires  that  the  simultaneous 
oil  and  gas  lease  drawing  entry  card  be  "signed  and 
fully  executed."   Strict  compliance  with  the  regulation 
is  required  to  enable  the  Bureau  of  Land  Management 
State  Offices  to  administer  the  oil  and  gas  leasing 
program  efficiently  and  accurately.   However,  this  does 
not  mandate  rejection  of  a  card  showing  an  initial  in 
the  blank  space  for  a  first  name,  provided  the  offeror 
can  be  identified  from  the  information  given  and  the 
card  is  signed  in  the  same  manner. 

Rathleen_Ai_Rubenstein,  4b  IBLA  30  (Feb.  20,  1980) 


Where  officers  of  a  corporation  file  applications 
for  leases  for  parcels  of  land  in  a  simultaneous  draw- 
ing and  are  the  successful  offerors  and  where  the  cor- 
poration has  not  filed  applications  in  competition  with 
these  corporate  officers  for  the  same  parcels  in  the 
same  drawing,  these  offers  need  not  be  rejected  as  pro- 
hibited multiple  filings  under  4 3  CFR  3112.5-2,  when 
the  corporate  officers  make  an  adequate  showing  that 
their  oil  and  gas  leasing  activities  were  both  autho- 
rized by  the  corporation  and  unaffected  by  the  corpo- 
rate relationship. 

D.  M,  Dowdle,  Tom  Boston,  Paul  Creson,  46  IBLA  83 
(Feb.  28,  1980) 
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An  oil  and  gas  lease  offer  is  properly  rejected, 
where  an  official  of  the  tank  on  which  the  offeror's 
check  to  cover  the  filing  fee  was  drawn,  corroborates 
that  the  check  was  uncollectible. 

£h§E.Ies_Ai_«attison,  4b  IELA  130  (Mar.  19,  1980) 


Where  a  drawing  entry  card  sets  out  the  names  of 
two  applicants  but  one  applicant  fails  to  sign  the 
card,  the  card  is  not  in  compliance  with  43  CFR 
3112.2-1  (a)  which  requires  that  the  card  be  "fully 
executed,"  and  the  lease  offer  is  properly  rejected. 

l2IS_Bi_CarrinatonJL_Hichard_Wi_Carrin>jf 2S»  l*6  IBLA  149 
(liar.  19,  1980) 


Where  a  drawing  entry  card  offer  to  lease  is  pre- 
pared by  an  agent,  that  is,  a  person  or  corporation 
having  discretionary  authority  to  act  on  behalf  of  the 
named  offeror,  and  the  offer  is  signed  by  such  agent 
on  behalf  of  the  offeror,  the  requirements  of  13  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter- 
est by  both  the  offeror  and  the  agent  must  be  filed, 
regardless  of  whether  the  latter  signed  his  principal's 
name  or  his  own  name  as  his  principal's  agent,  and  re- 
gardless of  whether  the  signature  was  applied  manually 
or  mechanically. 

HiMH-MABik..  4b  IBLA  292  (War.  31,  1980) 

Elizibeth_«urase,  47  IBLA  115  (Apr.  28,  1980) 


It  is  proper  to  reject  a  drawing  entry  card  lease 
offer,  given  first  priority  at  a  drawing,  where  the  of- 
feror's name  is  affixed  by  a  rubber  stamp  with  initials 
first,  rather  than  last  name  first,  outside  the  appro- 
priate boxes. 

Di_R._Cantine,  46  IBLA  382  (Apr.  10,  1980) 

Si_Ai_Cantinei_Ri_Ci_Diefenderfer,  17  IBLA  7  (Apr.  10, 
1980) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror's  check  to  cover  the  filing  fee  is 
dishonored  by  the  bank  because  of  insufficient  funds 
in  the  account  on  which  the  check  is  drawn. 

SaEi-I^.Cummings ,  47  IBLA  10  (Apr.  10,  1980) 


A  simultaneous  oil  and  gas  drawing  entry  card  must 
be  fully  executed  by  an  applicant,  and  where  the  appli- 
cant omits  from  his  address  the  state  and  zip  code,  the 
lease  offer  is  properly  rejected. 

Rick_Cx_Wrixht,  47  IBLA  45  (Apr.  11,  1980) 


2IL_!iiB_2/iJL  LEASES — Continued 

APPLICATIONS — Continued 

Drawings- -Continued 

It  is  improper  to  reject  a  drawing  entry  card 
lease  offer,  given  first  priority  at  a  drawing  where 
the  offeror,  a  corporation,  inserts  its  corporate  name 
in  the  appropriate  spaces  on  the  drawing  entry  card  in 
the  order  of  last  name  first,  and  first  name  last  in 
accordance  with  the  instruction  on  the  card.   Any  re- 
versals of  corporate  names  henceforth  may  invalidate 
the  offers  so  involved. 

£ar;;W^n_Develo£Bent_Cox,  47  IBLA  140  (Apr.  30,  1980) 


When  six  offerors  sign  a  drawing  entry  card  (DEC) 
in  two  signature  boxes,  four  in  one  box  and  two  in  the 
other,  and  the  saie  date  of  signing  is  entered  in  each 
of  the  two  appropriate  boxes  on  the  DEC  for  the  date, 
adjacent  to  the  two  signature  boxes,  so  that  it  is 
evident  that  the  date  applies  equally  to  all  six  sig- 
natures on  the  card,  the  failure  to  enter  four  other 
dates  on  the  offer  is  not  grounds  for  rejection  of  the 
EEC. 

£arlxle_Kammererx  Jr.x_et  al.,  47  IBLA  246  (May  13, 
1980) 


A  protest  against  the  issuance  of  an  oil  and  gas 
lease  is  properly  dismissed  where  it  is  based  on  vague 
allegations  of  noncompliance  with  leasing  regulations 
and  is  unsupported  by  facts  showing  that  the  successful 
drawee  should  have  been  disqualified,  or  that  the  lease 
should  have  teen  cancelled. 

S§osearchx_Inc.,  48  IBLA  20  (May  27,  1980) 

Seosearchx_Inc. ,  50  IBLA  347  (Oct.  14,  1980) 


A  protest  against  the  issuance  of  an  oil  and  gas 
lease  is  properly  dismissed  where  it  is  based  on  vague 
allegations  of  noncompliance  with  leasing  regulations 
and  is  unsupported  by  facts  showing  that  the  successful 
drawee  should  have  been  disqualified,  that  assignees 
were  not  bona  fide  purchasers  or  that  the  leases  should 
be  cancelled. 

Se°searchx_I ncx  ,  48  IBLA  51  (May  29,  1980) 


Protests  against  the  issuance  of  oil  and  gas 
leases  are  properly  dismissed  where  the  protestant 
fails  to  show  with  competent  evidence  that  there  have 
been  violations  of  the  leasing  regulations,  that  the 
successful  drawees  should  have  been  disqualified,  or 
that  the  leases  should  have  been  cancelled. 

Geosear chx_I nc..  ,  48  IBLA  76  (May  29,  1980) 

Geosearchx_Inc. ,  48  IBLA  333  (July  3,  1980) 

Seosearchx_Inci,  49  IBLA  19  (July  15,  1980) 


Where  the  offeror  designated  on  a  drawing  entry 
card  (DEC)  is  "Energy  Investment  Co.,"  allegedly  a  sole 
proprietorship,  but  the  DEC  is  signed  by  an  individual, 
who  states  that  he  intended  to  file  as  an  individual, 
the  lease  offer  is  properly  rejected  because  under 
30  U.S.C.  «  181  (1976),  a  sole  proprietorship  is  not  a 
qualified  offeror  and  the  offer,  as  an  individual's 
offer,  has  not  been  properly  executed  pursuant  to  the 
instructions  on  the  DEC. 


Where  on  appeal  from  rejection  of  a  first-drawn 
simultaneous  oil  and  gas  lease  offer,  it  is  alleged 
that  (1)  the  offer  signed  by  Katherine  H.  Dunlap  was 
actually  submitted  on  behalf  of  Charles  L.  Dunlap  whose 
name  appears  on  the  front  of  the  drawing  entry  card, 

(2)  the  front  does  not  show  the  last  name,  first  name, 
and  middle  initial  of  Katherine  Dunlap  as  offeror,  and 

(3)  Charles  Dunlap  did  not  submit  the  information  re- 
quired under  43  CFR  3102.7,  the  offer  will  be  deemed 


Ei_Ji_Hauxen,  47  IBLA  109  (Apr.  28,  1980) 
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not  fully  executed  and  lust  be  rejected  under  43  CFR 
3112.2-1  (a)  . 

Charles_____u_l__,  18  IBLA  136  (Hay  30,  1980) 


Where  on  an  oil  and  gas  lease  drawing  entry  card 
the  offerors'  signatures  were  stamped  by  the  offerors 
themselves,  no  agency  statements  are  required  under 
43  CFR  3102.6-1  (a)  (2)  . 

Iedexal_Resource__Cor__,  48  IBLA  138  (flay  30.  1980) 


where  there  is  no  evidence  in  the  administrative 
record  that  the  offeror  with  first  priority  in  a  draw- 
ing of  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  not  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  on  a 
protestant  attacking  the  validity  of  the  offer  to  prove 
an  accusation  that  the  of feror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Seo_earch___nc . ,  48  IBLA  190  (June  9,  1980) 


Where  a  corporation's  statement  of  corporate 
qualifications  on  file  in  BLD  shows  that  an  indi- 
vidual identified  only  by  name,  but  not  by  title  or 
position,  has  a  limited  power  to  act  on  behalf  of 
the  corporation  with  reference  to  Federal  oil  and  gas 
leases,  simultaneous  offers  filed  by  him  were  properly 
rejected  for  the  reason  that  they  were  not  accompanied 
by  the  separate  statements  required  when  such  offers 
are  filed  by  an  agent  or  attorney  in  fact,  and  this 
omission  may  not  be  "cured"  post  hoc  by  the  corpora- 
tion's allegation  that  he  is  its  general  manager  and 
considered  an  officer. 

A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.   A  first-drawn 
drawing  entry  card  oil  and  gas  lease  offer  signed  by  an 
agent  but  which  is  not  accompanied  by  the  statements 
required  by  regulation  must  be  rejected  because  the 
offeror  is  not  the  first-qualified  applicant. 

JLi!UI!3_JiSSOurces_Cor__,  48  IBLA  338  (July  3,  1980) 
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investigation.   Where  a  hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a  violation  of  the 
regulations  in  the  filing,  evidence  should  also  be 
presented  on  this  issue  to  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A  fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.   and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a  lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a  par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 


R_arri_S.-_jy.l_ls.. 
1980) 


Kenneth  E.,  Both,  18  IBLA  356  (July  11, 


A  drawing  entry  card  oil  and  gas  lease  offer  is 
properly  rejected  where  the  card  bears  a  date  more  than 
10  days  prior  to  the  beginning  of  the  filing  period. 

JLiliia ■_ _____ r ret t ,  49  IBLA  30  (July  21,  1980) 


In  deciding  a  case  where  the  name  of  the  offeror 
trustee  is  affixed  to  the  oil  and  gas  drawing  entry 
card  in  the  wrong  order,  instead  of  being  inserted  in 
the  appropriate  spaces  of  the  card  in  the  order  last 
name,  first  name,  middle  initial,  the  Board  will  con- 
form to  the  Court  of  Appeals'  decision  in  Brick  v. 
l£dr_s.  Civil  No.  79-1766  (D.C.  Cir.  June  6,  1980)  , 
and  reverse  the  rejection  of  the  lease  offer  for  this 
reason. 

Le__n__A__Hgd_e___Tr_stee,  49  IBLA  50  (July  21,  1980) 


An  entry  card  in  a  simultaneous  oil  and  gas  lease 
drawing  need  not  be  rejected  under  43  CFR  3112. 2-1 (a) 
where  the  offeror's  name  and  address  are  affiled  with 
a  rubber  stamp  outside  the  preprinted  boxes  but  are 
otherwise  legible  and  in  the  designated  manner  on  the 
face  of  the  card. 

Bessie  B__Land_s__Kristie____Cobb,  48  IBLA  354 
7 July  II,  1980) 


It  is  not  proper  to  reject  a  drawing  entry  card 
lease  offer,  given  first  priority  at  a  drawing,  where 
the  only  deficiency  is  that  the  offeror  did  not  insert 
his  name  in  the  order  set  forth  on  the  card,  i_e_ ,  last 
name,  first  name,  middle  initial;  but  rather  inserted 
his  name  in  this  order:   first  name,  middle  initial, 
last  name. 

Sober ________  man,  49  IBLA  64  (July  21,  1980) 


Where  a  leasing  service  company's  client  wins  a 
Federal  oil  and  gas  lease  at  a  drawing  in  which  the 
leasing  service  and  its  officer  participate,  the  mere 
participation  of  the  company  and  the  officer  in  the 
same  filing,  without  anything  more  to  create  an  inter- 
est in  them  in  the  client's  lease,  does  not  constitute 
a  violation  of  the  regulations  which  should  be  charged 
against  the  client. 

A  reference  in  a  letter  to  the  Bureau  of  Land 
flanagement  from  the  winning  drawee  in  a  simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  but  it  would  ordinarily  warrant  further 


Where  a  drawing  entry  card  form  of  offer  to  lease 
a  parcel  of  land  for  oil  and  gas  is  prepared  by  a  per- 
son or  corporation  having  discretionary  authority  to 
act  on  behalf  of  the  named  offeror,  and  the  offer  is 
signed  by  such  agent  or  attorney-in-fact  on  behalf  of 
the  offeror,  the  requirements  of  43  CFR  3102.6-1  apply, 
so  that  separate  statements  of  interest  by  both  the 
offeror  and  the  agent  must  be  filed,  regardless  of 
whether  he  signed  his  principal's  name  or  his  own  name 
as  his  principal's  agent  or  attorney-in-fact,  and  re- 
gardless of  whether  the  signature  was  applied  manually 
or  mechanically. 

______ A . _ Alker ,  49  IBLA  118  (July  28,  1980) 
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_______al___he_ ,  54  IBLA  72  (Apr.  13,  1981) 

Ji_Iaae ne_Heier ,  57  IBLA  124  (Aug.  25,  1981) 
Arthur_J__Hessbauer,  59  IELA  173  (Oct.  26,  1981) 


43  CFR  3112.2-1 (a)  requires  that  the  simultan- 
eous oil  and  gas  lease  drawing  entry  card  be  "signed 
and  fully  executed."   Strict  compliance  with  the  regu- 
lation is  required  to  enable  the  Bureau  of  Land  flan- 
agement  State  Offices  to  administer  the  oil  and  gas 
leasing  program  efficiently  and  accurately.   However, 
this  does  not  mandate  rejection  of  a  card  where  the 
first  drawn  applicant  has  placed  the  abbreviation  for 
junior,  "Jr."  above  the  space  provided  for  his  liddle 
initial,  separated  it  with  a  comma,  and  lined  through 
that  phrase  on  the  card,  provided  no  ambiguity  exists 
as  to  the  identity  of  the  applicant. 

The  exclusion  from  the  drawing  of  oil  and  gas 
drawing  entry  cards  for  trivial  and  inconsequential 
alterations  which  do  not  affect  the  appearance  or  feel 
of  the  cards  in  any  significant  way  and  which  obviously 
were  not  intended  to  adversely  affect  the  integrity  of 
the  drawing  is  arbitrary  and  capricious. 

2iy.id_Fi_0wen,  49  IBLA  131  (July  28,  1980) 


When  an  offeror  prints  her  name  on  the  front  of  a 
drawing  entry  card  oil  and  gas  lease  offer  as  "Reagan, 
Mavis  K.,"  and  signs  her  name  on  the  back  of  the  card 
as  "Kay  Reagan,"  the  card  may  not  be  rejected  because 
she  violated  no  regulation  by  signing  the  offer  in  that 
manner,  and  she  properly  followed  instructions  on  the 
face  of  the  card  by  inserting  her  full  name,  last  name 
first,  then  first  name  and  initial. 

£larisse_G.._Percell,  49  IBLA  275  (Aug.  18,  1980) 


A  fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a  leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

__leri___ellor____i_abeth__.___roz_a,  49  IBLA  303 
(Aug.  20,  1980) 


Action  on  a  protest  against  issuance  of  a  lease  to 
the  first-drawn  offeror,  a  client  of  Resource  Service 
Company,  a  leasing  service,  and  issuance  of  the  lease, 
shall  be  suspended  pending  appropriate  action  by  BLH  to 
determine  whether  there  has  been  a  violation  of  the 
regulations  requiring  disclosure  of  interests  in  a 
lease,  when  an  offer  is  filed,  and  prohibiting  against 
the  multiple  filings  of  lease  offers  in  a  simultaneous 
filing,  arising  from  the  RSC's  client  referral  program 
whereby  client  A,  for  whom  RSC  files  offers,  can  share 
in  the  proceeds  of  RSC's  commission  on  a  sale  of  client 
B's  oil  and  gas  lease  negotiated  by  RSC  if  client  B  was 
referred  to  RSC  by  client  A. 
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Under  U 3  CfR  3102.6-1  (a)  (2),  if  a  lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  signatures 
of  the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a  verbal  one,  and 
a  copy  of  any  written  agreement  or  understanding.   The 
regulation  requirement  is  not  met  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whom  it  has  not 
actually  contracted,  but  with  whom  the  offeror's  pri- 
mary agent  contracted  to  perform  leasing  services.   To 
show  the  necessary  agency  and  contractual  authority, 
the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

_ii_f__e_e_,  50  IBLA  157  (Sept.  30,  1980) 


"Interest  in  an  oil  and  gas  lease  or  offer." 
where  a  party  to  a  pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  of  any  leases 
issued,  all  parties  to  the  agreement  have  an  interest 
in  each  lease  offer  within  the  meaning  of  U3  CFR  3102.7, 
requiring  the  disclosure  of  interested  parties. 

where  a  party  to  a  pooling  agreement  is  autho- 
rized to  advance  funds  for  filing  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to  be 
reimbursed  therefor  and  receive  a  consultation  fee  from 
the  pooled  proceeds  of  the  sale  or  assignment  of  any 
lease  issued,  the  filing  in  a  lease  drawing  for  a  par- 
ticular parcel  by  more  than  one  party  to  the  agreement 
constitutes  a  multiple  filing  in  violation  of  43  CFR 
3112.5-2. 

An  entry  card  in  a  simultaneous  oil  and  gas  lease 
drawing  need  not  be  rejected  under  <43  CFR  3112.2-1  (a) 
where  the  offeror's  name  and  address  are  affixed  with 
a  rubber  stamp  outside  the  preprinted  boxes  but  are 
otherwise  legible  on  the  face  of  the  card. 


MSing-Ji-fieEor^e^al^,  50  IBLA  216  (Sept. 


30,  1980) 
87  I.E.  165 


where  oil  and  gas  lease  applicants  contend  that  BLH 
wrongly  excluded  three  of  their  simultaneous  offers  from 
a  drawing  for  not  paying  the  filing  fees  when  in  fact 
the  fees  had  accompanied  the  offers  and  teen  deposited 
by  BLH,  but  fail  to  provide  sufficient  evidence  of  such 
payments  after  having  been  afforded  reasonable  opportun- 
ity to  do  so,  the  duties  of  the  BLH  officials  will  be 
presumed  to  have  been  properly  discharged. 

C_ssi___C_____ers_n_et__l_.  50  IBLA  231  (Sept.  30,  1980) 


Where  a  BLH  office  is  not  satisfied  that  an  oil 
and  gas  lease  offer  drawn  with  first  priority  is  in 
full  compliance  with  the  regulations,  it  should  require 
the  offeror  to  provide  such  information  in  support  of 
his  offer  as  will  resolve  the  question,  and  should  the 
offeror  fail  to  respond  fully  within  a  reasonably  pre- 
scribed time  it  is  appropriate  to  reject  that  offer 


tl2ld_Chemical._SaleSj._Inc.,  19  IBLA  392  (Sept.  5,  1980) 
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and  consider  the  offer  which  has  been  drawn  with  next 
priority. 

Iee£,~bO  IBLA~210  (Sept.  30,  1980) 


where  it  appears  that  there  nay  have  been  a  vio- 
lation of  the  disclosure  and/or  interest  regulations 
(113  CFR  3102.7  and  3112.5-2)  asserted  by  a  protest,  the 
adjudication  of  the  appeal  steaming  from  the  dismissal 
of  the  protest  is  properly  suspended  pending  appropriate 
action  by  BLB  to  determine  whether  there  has  been  a  vio- 
lation of  those  regulations. 

Seosear ch^I nc^. ,  50  1BLA  109  (Oct.  24,  1980) 


Where  BLB  does  not  officially  reject  or  return 
the  simultaneous  noncompetitive  oil  and  gas  lease  of- 
fers drawn  with  second  and  third  priority  after  the 
issuance  of  the  leases  to  the  first  drawees,  the  second 
and  third  drawees  retain  an  interest  which  must  be  con- 
sidered if  the  leases  are  cancelled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  been  assigned  to  bona  fide  purchasers. 

Action  on  a  protest  against  issuance  of  a  lease  to 
the  first-drawn  offeror,  a  client  of  Resource  Service 
Company,  a  leasing  service,  and  issuance  of  the  lease, 
properly  is  suspended  pending  appropriate  action  by  BLB 
to  determine  whether  there  has  been  a  violation  of  the 
disclosure  and  interest  regulations.   BLM  will  investi- 
gate a  filing  service's  relationship  with  the  offeror 
where  it  appears  that  the  disclosure  and  interest  regu- 
lations may  have  been  violated  by  a  referral  program 
offered  by  the  filing  service. 

£§°sear  c  h_,._  Inc .. ,  51  IBLA  59  (Oct.  31,  1980) 


BLH  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a  drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Under  13  CFR  3112. 2-2  (b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

An  applicant  is  required  to  submit  a  filing  fee 
for  every  ostensible  application  whether  or  not  it  is 
completed  as  required  under  the  regulations.   Thus,  a 
failure  to  remit  enough  money  to  cover  all  of  the  fees 
due  for  a  group  of  filings  is  not  excused  because  one 
of  the  tilings  may  not  have  been  properly  completed. 

ZS^ESi-IiJetai-CorBi ,    51    IBLA    lit     (Nov.    21,    1980) 


where  an  officer  of  a  business  enterprise  files 
oil  and  gas  lease  drawing  entry  cards  for  a  parcel  on 
behalf  of  both  his  company  and  himself,  the  business 
gains  a  greater  probability  of  success  than  other 
entrants,  owing  to  the  officer's  fiduciary  duty  to  hold 
the  lease  for  the  company's  exclusive  use  and  benefit, 
thereby  warranting  rejection  of  the  lease  offers  of 
both  the  company  and  the  officer  per  13  CFR  3112.5-2. 
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When,  in  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  offers,  the  first-drawn  offeror  is  notified 
to  submit  the  first  year's  advance  rental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre- 
scribed 15  days.   Where  the  offeror  has  failed  to  sub- 
mit a  signed  check  for  the  advance  rental  within  the 
time  allowed,  he  is  properly  disqualified  to  receive 
the  lease. 

William_Hi_Bevis,  52  IBLA  125  (Jan.  13,  1981) 


Where  a  drawing  entry  card  offer  to  lease  is  pre- 
pared by  an  agent,  that  is,  a  person  or  corporation 
having  discretionary  authority  to  act  on  behalf  of  the 
named  offeror,  and  the  offer  is  signed  ty  such  agent 
on  behalf  of  the  offeror,  the  requirements  of  13  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter- 
est by  both  the  offeror  and  the  agent  must  be  filed, 
regardless  of  whether  the  latter  signed  his  principal's 
name  or  his  own  name  as  his  principal's  agent,  and 
regardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 

Killian_L.1._Hugerx_Jj_.  ,  52  IBLA  171  (Jan.  26,  1981) 


A  cashier's  check  is  an  acceptable  form  of  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  13  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  a 
bank  upon  itself,  issued  by  an  authorized  officer  of 
the  bank,  and  directed  to  another  person.   Where  a 
check  submitted  as  a  filing  fee  appears  on  its  face  to 
be  a  valid  cashier's  check,  a  Bureau  of  Land  Management 
decision  refusing  such  a  check  will  be  reversed  and  the 
case  remanded  to  BLB. 

Oxy  Petroleum.  Inc.  .  52  IBLA  239  (Feb.  6,  1981) 

££§nJS_i!i_Go  "SIxJli  •    53  IBLA  116  (Bar.  9,  1981) 


A  protest  against  the  validity  of  a  simultaneous 
noncompetitive  oil  and  gas  lease  offer  drawing  entry 
card  (DEC)  on  the  grounds  that  the  DEC  was  signed  by 
someone  other  than  the  offeror  and  that  no  power  of 
attorney  was  filed  is  properly  dismissed  where  the 
record  indicates  that  the  offeror's  wife  signed  the 
card  for  him  as  his  amanuensis,  in  the  absence  of  a 
clear  showing  by  the  protestant  that  the  wife  was 
the  offeror's  "agent"  (i.e. .  was  invested  with  dis- 
cretionary authority  to  act  for  the  offeror)  instead. 
This  is  because  a  copy  of  a  power  of  attorney  or  agency 
statements  are  not  required  to  be  filed  when  the  person 
affixing  the  offeror's  signature  on  the  DEC  is  not  his 
agent  or  attorney-in-fact. 

The  mere  fact  that  a  DEC  is  signed  by  someone 
other  than  the  offeror  does  not  necessarily  mean  that 
the  person  affixing  the  signature  has  an  interest  in 
the  offer  which  must  be  disclosed. 

An  oil  and  gas  lease  offeror  is  not  required  to 
disclose  the  existence  of  any  interests  in  the  offer 
flowing  to  his  wife  on  account  of  community  property 
laws  of  any  state. 

John  W.  Bierlein.  53  IBLA  18  (Feb.  27,  1981) 


££iE°leum_S har es^Inc^ ,  51  IBLA  216  (Dec.  15,  1980) 
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APPLICATIONS- -Continued 


Drawings- -Continued 

Where  a  drawing  entry  card  filed  before  June  16, 
1980,  is  signed  by  the  offeror  but  completed  by  an 
agent  or  attorney-in-fact,  the  separate  signed  state- 
ments by  the  attorney-in-fact  or  agent  required  by  the 
pertinent  regulation,  13  CFR  3102.6-1  (a)  (2) ,  need  not 
be  filed. 

lEaUi_!S=_Mi§Is ,  53  IBLA  53  (Feb.  27,  19B1) 


A  drawing  entry  card  which  is  not  properly  dated 
in  the  space  provided  on  the  card  is  not  "fully  exe- 
cuted," as  required  by  13  CFR  3112.2-1,  and  nust  be 
rejected . 

2i2i_3i_ Pjl2li5 «  5J  IBLA  55  (Feb.  27,  1981) 


The  tact  that  an  offeror  signed  an  uncompleted 
oil  and  gas  lease  offer  form  which  was  subsequently 
completed  by  a  duly  authorized  agent  does  not  establish 
ground  for  rejection  of  the  offer. 

A  protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  based  on  vague  alle- 
gations of  noncompliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Philli2_Ai_Kulin,  53  IBLA  57  (Feb.  27,  1981) 


Drawings- -Continued 

where  an  officer  of  a  business  enterprise  files 
oil  and  gas  lease  drawing  entry  cards  for  a  parcel 
on  behalf  of  both  his  company  and  hinself,  the  busi- 
ness gains  a  greater  probability  of  success  than  other 
entrants,  owing  to  the  officer's  fiduciary  duty  to 
hold  the  lease  for  the  company's  exclusive  use  and 
benefit,  thereby  warranting  rejection  of  the  lease 
offers  of  both  the  company  and  the  officer  pursuant 
to  13  CFR  3112.5-2,  except  in  special  circumstances 
not  herein  present. 

£eilole«»_§haieSi_Ii!Ci.  53  IBLA  251  (Har.  19,  1981) 


Under  13  CFR  3112.2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  meet  the  $10  filing  fee  per  card,  BLM  properly 
determined  that  the  entire  group  was  unacceptable  and 
returned  the  filings  to  the  offerors. 

Orderly  administration  of  the  oil  and  gas  leasing 
program  demands  that  filing  fees  be  paid  to  BLM  in  a 
manner  consonant  with  administrative  convenience  and 
in  accordance  with  the  regulations.   This  necessarily 
requires  that  BLB  cannot,  without  prior  written 
instruction,  transfer  money  paid  for  one  purpose  to 
another  use,  e.g.,  money  paid  for  one  month's  simul- 
taneous drawing  to  another  month's  simultaneous 
drawing. 

S tewart_Ca_Ei ta l_Cor £;(. ,  53  IBLA  369  (Mar.  30,  1981) 


43  CFR  3102.6-1  sets  forth  the  statements  and  evi- 
dence required  when  an  attorney-in-fact  or  agent  signs 
a  simultaneous  oil  and  gas  lease  drawing  entry  card  on 
behalf  of  the  applicant.   where  an  offer  is  signed  and 
completed  by  a  father  acting  as  agent  for  his  son,  and 
where  the  father  advises  the  son  as  to  the  selection  of 
the  parcel,  the  applicant  cannot  be  considered  "quali- 
fied" and  the  offer  to  lease  drawn  with  first  priority 
accepted,  unless  the  statements  required  by  13  CFR 
3102.6-1  have  been  filed  with  the  drawing  entry  card. 

Mi_£eilh_Ho war d ,  53  IBLA  92  (Mar.  2,  1981)   88  I.D.  311 


"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  a  party  to  a  pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  of  any 
leases  issued,  all  parties  to  the  agreement  have  an 
interest  in  each  lease  offer  within  the  meaning  of 
13  CFR  3102.7,  requiring  the  disclosure  of  inter- 
ested parties. 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  13  CFR  3112.1-1,  disqualifi- 
cation is  automatic,  no  excuse  may  be  considered,  no 
discretion  exercised,  no  grace  period  invoked,  and  the 
right  of  the  next  drawee  to  receive  first  consideration 
attaches  eo  instante. 


where  a  party  to  a  pooling  agreement  is  autho- 
rized to  advance  funds  for  filing  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to  be 
reimbursed  therefor  and  receive  a  consultation  fee  from 
the  pooled  proceeds  of  the  sale  or  assignment  of  any 
lease  issued,  the  filing  in  a  lease  drawing  for  a  par- 
ticular parcel  by  more  than  one  party  to  the  agreement 
constitutes  a  multiple  filing  in  violation  of  13  CFR 
3112.5-2. 


Robert  E.  Bergman  and  Evan  V.  Bergman,  53  IBLA  122 
(Mar.  5,~1981) 


YicKie  JT  Landis.  51  IBLA  25  (Apr.  6,  1981) 
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i3icha£d_Ji_DiHarco,  53  IBLA  130  (Mar.  5,  1981) 
Kenneth_U_Hanlin,  70  IBLA  115  (Jan.  13,  1983) 


An  undated  DEC  lease  offer  is  defective  and  must 
be  rejected. 

Home  Petroleum  Corgi  et  alT.  51  IBLA  191  (Apr.  23, 
1981)  88  I.D.  179 
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Drawings- -Continued 

A  party  which  purchases  a1  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  to  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  DEC  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing,  or  in  prospect; 
and  where,  at  the  time  it  consummated  the  agreement  by 
payment  of  consideration,  these  records  showed  that 
BLM  had  proceeded  to  issue  the  lease,  thus  indicating 
that  there  was  no  defect  in  the  offer,  provided  that 
the  purchaser  had  no  actual  knowledge  of  any  defect  in 
the  offer  or  the  resultant  lease. 

Inexco_0il_COi._et._aU,  54  IBLA  260  (Apr.  28,  1981) 


Drawin_s--Continued 

A  party  who  purchased  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  under  authority  of  a 
regulation  then  in  effect,  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  tc  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  offer  was  defective  or  that  a 
protest  against  the  offer  was  ongoing  or  in  prospect; 
and  where,  at  the  time  the  purchaser  consummated  the 
agreement  by  payment  of  consideration  for  the  offer, 
these  records  showed  that  BLM  had  proceeded  to  issue 
the  lease,  thus  indicating  that  there  was  no  defect  in 
the  offer,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

J5o______._B_!_____e__al__,  55  IBLA  200  (June  16,  1981) 


A  party  which  purchases  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  to  pur- 
chase the  offer,  BLB's  case  records  contained  nothing 
to  indicate  that  the  offer  was  detective  or  that  a  pro- 
test against  the  offer  was  ongoing  or  in  prospect; 
and  where,  at  the  time  the  purchaser  consummated  the 
agreement  by  payment  of  consideration  for  the  offer, 
these  records  showed  that  BLH  had  proceeded  to  issue 
the  lease,  thus  indicating  that  there  was  no  defect  in 
the  offer,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

Siib_r____Desens__t_al_,  54  IBLA  271  (Apr.  28,  1981) 


A  simultaneous  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  drawing  entry  card  is  dated 
more  than  10  days  prior  to  the  beginning  of  the  filing 
period. 

Failure  to  complete  properly  information  required 
on  a  simultaneous  oil  and  gas  lease  drawing  entry  card 
renders  the  card  defective  and  requires  rejection  of 
the  offer  based  upon  the  mandatory  requirements  in 
43  CFB  3112.2-1  (a)  (1979)  that  the  card  be  "signed  and 
fully  executed."  This  requirement  is  strictly  applied 
and,  therefore,  a  date  on  the  card  2  years  prior  to  the 
filing,  even  though  resulting  from  inadvertent  error, 
renders  the  card  defective. 


Strict  compliance  with  43  CFB  3112.2-1  which  pro- 
vides that  simultaneous  oil  and  gas  drawing  entry  cards 
be  signed  and  fully  executed  by  an  applicant  or  his 
agent  is  required. 

A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  State  prefix  to  the  parcel  number  on 
an  oil  and  gas  drawing  entry  card  is  omitted. 

3a____n______is_ •    5«  IBLA  32U  (Apr.  30,  1981) 


_______________ .  55  IBLA  215  (June  18,  1981) 


Where  prior  to  June  16,  1980,  a  drawing  entry  card 
offer  was  prepared  by  an  agent  and  the  offer  was  signed 
by  such  agent  on  behalf  of  the  offeror,  the  require- 
ments of  43  CFR  3102.6-1  (1979)  applied,  so  that  separate 
statements  cf  interest  by  both  the  offeror  and  the  agent 
must  have  been  filed. 

John  Walter  Starks.  55  IBLA  266  (June  25,  1981) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  the  advance  rental  within  15  days  after  notice, 
as  prescribed  by  43  CFR  3112. 1-1,  disqualification  is 
automatic,  notwithstanding  the  fact  that  at  the  time 
of  the  notice  the  Secretary  had  suspended  the  Bureau  of 
Land  Management's  authority  to  issue  noncompetitive  oil 
and  gas  leases  until  further  notice.   However,  if  the 
first-drawn  applicant  files  a  notice  of  appeal  within 
that  time  period,  the  time  period  is  suspended  and  fol- 
lowing affirmation  of  Bureau  of  Land  Management's  deci- 
sion, the  first-drawn  applicant  is  properly  given  the 
entire  time  period  from  receipt  of  the  Board's  decision 
within  which  to  submit  the  rental. 

Robert  A.  Shryock,  Jas.  0.  Breene.  Jr. .  55  IBLA  74 
(June  1,~1981)~" 


A  party  which  purchased  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  is  a  bona  fide  purchaser  of 
this  interest  where,  throughout  the  time  during  which 
it  agreed  to  purchase  the  offer,  paid  consideration, 
and  formally  requested  approval  of  the  assignment, 
BLM's  case  records  indicated  that  BLM  had  resolved  a 
question  about  the  validity  of  the  offer  in  favor  of 
the  offeror  and  had  proceeded  to  issue  the  lease  to 
him,  and  where  there  had  been  no  formal  protest  against 
the  lease,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 


Woods  Petroleum  Corp.  et  alt 
198l7 


55  IBLA  348  (June  26, 


A  Traveler's  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2  (1980),  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

Hich.l£i__H-  Fitzpatrick.  George  H.  Fitzpatrick.  55  IBLA 
108  (June~I7_1981) 


A  regulation  should  be  sufficiently  clear  that 
there  is  no  reasonable  basis  for  an  oil  and  gas  lease 
applicant's  noncompliance  with  the  regulation  before  it 
is  interpreted  to  deprive  an  applicant  of  a  preference 
right  to  a  lease.   A  regulation  specifying  a  bank  money 
order  as  an  acceptable  form  of  remittance  requires  the 
acceptance  of  a  personal  money  order  issued  by  a  bank. 


£b__l_s_J__R_d_ews_i,  55  IBLA  373  (June  29,  1981) 

88  I.D. 


625 


George  W.  Hetz.  56  IBLA  97  (July  15,  1981) 

Robert  L.  Andersen  et  al..  56  IBLA  182  (July  20,  1981) 
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Drawings--Continued 

A  cashier's  check  is  an  acceptable  form  of  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  the 
issuing  bank  upon  itself,  signed  by  an  authorized 
employee  of  the  bank,  and  payable  to  another  person, 
where  a  check  submitted  as  a  filing  fee  appears  to 
meet  these  criteria  on  its  face,  it  will  be  considered 
the  equivalent  of  a  cashier's  check. 

A  regulation  specifying  a  bank  money  order  as  an 
acceptable  form  of  remittance  requires  the  acceptance 
of  a  personal  money  order  issued  by  a  bank. 

John  L.  Wessinger,  Norris  C.  Delamore,  Jr.,  56  IBLA  1 
(June  30,  1981)"" 


Filing  fees  submitted  in  the  form  of  an  instrument 
drawn  by  a  bank  on  its  own  assets,  and  which  is  signed 
by  an  officer  of  the  bank  and  is  a  direct  obligation  of 
the  issuing  bank  are  acceptable  under  43  CFR  3112.2-2. 

Ei2ise_]1illerA_ Da vid_ Miller,  56  IBLA  7  (June  30,  1981) 


Strict  compliance  with  43  CFR  3112.2-1  (1979) 
which  provided  that  simultaneous  oil  and  gas  drawing 
entry  cards  be  signed  and  fully  executed  by  an  appli- 
cant or  his  agent  is  required.   A  simultaneous  oil  and 
gas  lease  offer  on  an  Eastern  States  parcel  is  properly 
rejected  where  the  "ES"  prefix  to  the  parcel  number  on 
the  oil  and  gas  drawing  entry  card  is  omitted  even 
though  the  state  name  is  spelled  out. 

Ci_Hi_Coster_Gerard,  56  IBLA  17  (June  30,  1981) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  if  the  drawing  entry  card  is  not  received  by 
the  deadline  specified  in  the  notice  announcing  the 
filing  period. 

Derrick_ Fuller,  56  IBLA  3  3  (July  8,  1981) 


Under  43  CFR  3112.2-2  (b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

*liSi!_«i_Iiilor,  56  IBLA  143  (July  20,  1981) 


Drawings- -Continued 

Where  a  personal  secretary  who  is  not  "in  the 
business  of  providing  assistance  to  participants  in  a 
Federal  oil  and  gas  leasing  program"  signs  a  drawing 
entry  card  as  an  "agent"  of  the  offeror,  he  is  not  an 
agent  within  the  meaning  of  43  CFR  3102.2-6  (a)  and  thus 
is  not  required  to  file  an  agency  statement. 

Hath lee n_Ii_ Anderson,  56  IBLA  214  (July  22,  1981) 


An  assignee  of  a  Federal  oil  gas  lease  who 
qualifies  as  a  bona  fide  purchaser,  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  «  184(h)(2)   (1976);  43  CFR  3102.1-2. 

Ba»id_Burr_et_ali,  56  IBLA  225  (July  22,  1981) 


"Interest  in  an  oil  and  gas  lease  or  offer." 
where  an  oil  and  gas  lease  offeror  in  a  written  agree- 
ment gives  another  person  a  security  interest  in  any 
lease  issued  pursuant  to  an  offer  filed  under  the  agree- 
ment to  secure  only  payment  of  lease  rentals  advanced 
by  that  person,  that  person  does  not  have  an  interest 
in  the  lease  offer  within  the  meaning  of  43  CFR  3102.7 
(1979),  requiring  the  disclosure  of  interested  parties. 

M£ren_R._Haas,  57  IBLA  247  (Aug.  28,  1981) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  by  a  partnership  but  which  is  not 
accompanied  by  statements  required  by  the  pertinent 
regulation  or  which  does  not  refer  to  the  file  serial 
number  of  the  record  where  the  statements  have  previously 
been  filed  is  defective  and  must  be  rejected. 

It  is  not  permitted  to  file  a  simultaneous  noncom- 
petitive lease  application  bearing  both  the  names  of 
an  association  and  of  an  individual.   Where  an  indivi- 
dual intends  to  submit  an  application  on  behalf  of  the 
partnership,  he  ohould  list  its  name  alone  on  the 
application  and  sign  the  card  as  its  authorized  agent. 

A  partnership's  defective  simultaneous  noncompeti- 
tive oil  and  gas  lease  application  is  not  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

Ste£hen_Ai_|it t^  L  6  P  Investments.  57  IBLA  365 
"(Sept.  8,  1981) 


A  party  which  purchased  an  oil  and  gas  lease  is  a 
bona  fide  purchaser  of  this  interest  where,  throughout 
the  time  it  agreed  to  purchase  the  lease,  paid  fair 
value,  and  formally  requested  approval  of  the  assign- 
ment, BLM's  records  indicated  that  BLH  had  resolved  a 
question  about  the  validity  of  the  underlying  offer  in 
favor  of  the  offeror  and  had  proceeded  to  issue  the 
lease  to  him,  and  where  there  had  been  no  formal  pro- 
test against  the  lease,  provided  that  the  purchaser  of 
the  lease  had  no  actual  knowledge  of  any  defect  in  the 
underlying  offer. 


Where  a  drawing  entry  card  to  lease  a  parcel  of 
land  for  oil  and  gas  was  prepared  by  a  person  or  cor- 
poration having  discretionary  authority  to  act  on 
behalf  of  the  named  offeror,  the  requirements  of  43  CFR 
3102.6-1  (1979)  applied,  so  that  separate  statements  of 
interest  by  both  the  offeror  and  the  agent  were  required 
to  be  filed,  regardless  of  whether  the  agent  signed  his 
principal's  name  or  his  own  name  as  his  principal's 
agent  or  attorney-in-fact,  and  regardless  of  whether  the 
signature  was  applied  manually  or  mechanically. 

Cleo  Chapekis.  57  IBLA  398  (Sept.  14,  1981) 


J4£!i_5!!ckerman_et_al.,  56  IBLA  lg3  (July  22,  1981) 


Pal£i£i§_ifi£_£e Salvo,  58  IBLA  1  (Sept.  15,  1981) 
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Failure  to  complete  propetly  information  required 
on  a  simultaneous  oil  and  gas  lease  application  renders 
the  application  defective  and  requires  rejection  of  the 
application  based  upon  the  mandatory  requirements  in 
U3  CFR  3112.2-1.   These  requirements  are  strictly 
applied  and,  therefore,  an  affirmative  answer  to  the 
question  on  the  application  concerning  the  applicant's 
interest  in  any  other  application  with  respect  to  the 
same  parcel,  even  though  resulting  from  inadvertent 
error,  renders  the  application  defective. 

N2°£I_Ii_0tani,  58  IBLA  3«  (Sept.  17,  1981) 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  offers,  a  priority  applicant  fails  to 
submit  advance  rental  within  15  days  after  receipt  of  a 
notice  that  payment  was  due,  as  prescribed  by  13  CFR 
3112.1-1  (1979),  disqualification  of  the  offer  is  automa- 
tic. 

il th u r _Anco wit z ,  58  IBLA  112  (Sept.  21,  1981) 


A  simultaneous  noncompetitive  oil  and  gas  lease 
application  which  is  not  dated  is  properly  rejected. 

JSEEZ-JLi-Smith,    58    IBLA    232     (Oct.    6,    1981) 
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An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-l(a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  other  parties  in  interest  and  multiple 
filings,  are  left  unanswered. 

Mil_liai_£i_leulina,    59    IBLA    226     (Oct.    28,    1981) 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  offers,  a  priority  applicant  fails  to 
submit  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  was  due,  disqualification  of  the 
offer  is  automatic. 

Keith-Si- Liver  more,  59  IBLA  232  (Oct.  28,  1981) 

Paul_H_._  Landis ,  61  IBLA  211  (Jan.  28,  1982) 


"Interest."   Where  there  is  an  agreement  giving  an 
individual  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  13  CFR  3100.0-5(b)  (1979). 

Harri_SJ._Hills_et_ali,  59  IBLA  211  (Oct.  28,  1981) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  application  is  dated  prior  to  the 
filing  period. 

An  agent's  failure  to  ensure  that  an  oil  and  gas 
lease  application  is  properly  dated  provides  no  basis 
for  accepting  the  offer  because  such  action  would  prej- 
udice the  rights  of  others  who  properly  executed  their 
applications. 

Sia£S_SiaSi»  5S  IBLA  366  (Oct.  20,  1981) 


Where  an  offeror  submits  two  drawing  entry  cards 
on  a  parcel,  both  cards  are  properly  disqualified.   It 
is  irrelevant  that  there  may  have  been  actually  only 
one  card  in  the  drawing  due  to  BLM's  rejection  of  the 
other  before  the  drawing,  as  it  is  the  submission  of 
more  than  one  card  per  parcel  which  is  prohibited  under 
13  CFR  3112.2-1  (a)  (2)  . 

Fi_ Ji_Kr e t s chmer ,  59  IBLA  115  (Oct.  26,  1981) 


where  the  procedures  followed  by  the  Montana  State 
Office  in  reselecting  the  priority  applications  for  the 
July  1980  simultaneous  drawing  comport  with  13  CFR 
3112.3-2,  the  results  of  the  reselection  will  not  be 
overturned  by  the  Board  of  Land  Appeals. 

5i£aiESi_Si_Ia§£^ie.  59  IBLA  121  (Oct.  26,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  properly  completed  in  accordance 
with  regulation  13  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(£) ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  13  CFR 
3112.1-3  and  multiple  filings  violative  of  13  CFR 
3112.6-1,  are  left  unanswered. 


A  drawing  entry  card  which  is  not  dated  in  the 
space  provided  on  the  card  must  be  rejected. 

J°e_Conwai,  59  IBLA  311  (Nov.  1,  1981) 

iXDn_Ci_H aas ,  62  IBLA  25  (Feb.  21,  1982) 


"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  a  party  to  a  pooling  agreement  is  authorized  to 
advance  funds  for  filing  of  drawing  entry  cards  in 
simultaneous  oil  and  gas  lease  drawings,  payment  of 
rentals,  and  office  expenses,  and  is  entitled  to  fce 
reimbursed  therefor  with  interest  and  receive  a  con- 
sultation fee  from  the  pooled  proceeds  of  any  leases 
issued,  all  parties  to  the  agreement  have  an  interest 
in  each  lease  offer  within  the  meaning  of  13  CFR  3102.7 
(1979),  requiring  the  disclosure  of  interested  parties. 

The  Board  of  Land  Appeals  will  not  order  a  fact- 
finding hearing  to  determine  whether  a  pool  agreement 
violates  regulations  requiring  disclosure  of  other 
parties  in  interest  in  a  simultaneous  oil  and  gas 
lease  filing  where  there  are  no  ambiguities  in  the 
agreement  and  it  is  clear  that  there  are  other  parties 
in  interest  to  the  lease  offer  other  than  appellant. 

IISU!_13i_I;3Bdis,  59  IBLA  353  (Nov.  9,  1981) 


Where  on  appeal  from  rejection  of  a  simultaneous 
oil  and  gas  lease  offer,  it  is  alleged  that  the  offer 
designated  "J.F.C.  Oil  6  Gas"  was  actually  submitted 
on  behalf  of  a  sole  proprietorship,  and  the  drawing 
entry  card  does  not  show  the  last  name,  first  name, 
and  middle  initial  of  an  individual  offeror,  the  lease 
offeror  will  be  deemed  unqualified  under  30  U.S.C. 
I    181  (1976) ,  and  the  offer  not  fully  executed  under 
13  CFR  3112.2-l(a)  (1979). 

J.tI.rC.  _2il_a  n  d_Ga  s ,  60  IBLA  191  (Nov.  27,  1981) 


J23£_Si_na2Uire ,  59  IBLA  130  (Oct.  26,  1981) 
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An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed  on  the  application  are  left  unanswered. 
An  incomplete  application  must  be  rejected,  regardless 
of  whether  the  desired  information  was  indicated  on  an 
attachment  or  in  other  documents  on  file. 

A  simultaneous  oil  and  gas  lease  application  filed 
on  behalf  of  a  joint  venture  must  be  rejected  if  it  is 
signed  only  by  an  individual  member  with  no  proper 
reference  to  the  name  of  the  joint  venture  or  other 
members  thereof. 

James  E.__Webb,  60  IBLA  12i     (Dec.  18,  1981) 
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Surface  Radiation  Evaluations"  should  have  teen  treated 
as  surplusage. 

NcClain_Hall^_Arthur_Ri_f rank,  61  IBLA  202  (Jan.  26, 
1982) 


An  American  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2,  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

Haria  C.  Cawley,  John  J.  Cawley.  61  IELA  205  (Jan.  26, 
1982) 


Where  an  oil  and  gas  lease  applicant  files  an 
application  with  alleged  statement  of  qualifications  of 
a  partnership  but  receives  no  serial  number  tor  the 
statement  of  qualifications  under  the  regulation  at 
43  CFR  3102.2-1 (c)  and  later  files  an  application  with 
no  statement  of  qualifications  as  required  by  the  regu- 
lation at  43  CFR  3102. 2-4,  the  second  application  must 
be  rejected  as  incomplete. 

2aEEAa_Exp.loration_Group_,  60  IBLA  336  (Dec.  22,  1981) 


An  assignee  of  a  Federal  oil  gas  lease  who 
qualifies  as  a  bona  fide  purchaser  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  4  181(h)(2)   (1976);  13  CFF  3102.1-2. 

James_Koch_e t_a lx ,  61  IBLA  235  (Jan.  28,  1982) 

lliin_Staacke_et_al. ,  62  IBLA  278  (Bar.  16,  1982) 


A  defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened.  The  Department  is  authorized  to  accept  only 
the  offer  of  the  first-qualified  applicant,  one  who  has 
fully  complied  with  all  the  regulations. 

Jeff_Coi,  61  IBLA  71  (Dec.  31,  1981) 

J oh n_F±_ Jacobs,  66  IBLA  219  (Aug.  16,  1982) 


A  drawing  entry  card  which  is  not  signed  or  dated 
in  the  space  provided  on  the  card  must  be  rejected. 

Bonita_L.._Ferguson,  61  IBLA  178  (Jan.  26,  1982) 


where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  tails 
to  submit,  within  15  days  after  notice,  payment  of  the 
advance  rental  identifying  the  lease  account  to  which 
it  is  to  be  applied  as  prescribed  by  13  CFR  3112.4-1 
(1979),  disqualification  is  automatic,  and  the  right  of 
the  next  drawee  to  receive  first  consideration  attaches. 

II»S£_Ji_P3lJ!er,  61  IBLA  218  (Jan.  28,  1982) 


A  first-drawn  simultaneous  drawing  entry  card 
which  is  defective  because  of  noncompliance  with  a 
mandatory  regulation  must  be  rejected  and  may  not  be 
cured  by  the  submission  of  further  information. 

JLi£hard_«._S£orcic,  62  IBLA  159  (Bar.  8,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

The  fact  that  an  agent,  rather  than  the  applicant, 
failed  to  ensure  that  an  oil  and  jas  lease  application 
was  properly  dated  provides  no  basis  for  accepting  the 
offer  because  such  acceptance  would  have  prejudiced  the 
rights  of  others  who  properly  executed  their  applica- 
t  ions. 

HSEESE^W^  Wins  ton,  61  IBLA  199  (Jan.  26,  1982) 

fia  v  i  d_  B  .__Per  r.y. ,  67  IBLA  171  (Sept.  21,  1982) 


Where  the  offerors  designated  on  an  offer  to  lease 
for  oil  and  gas  are  "BcClain  Hall  and  Arthur  R.  Frank, 
d/b/a  Frank's  Surface  Radiation  Evaluations"  and  the 
offer  form  is  signed  by  the  named  individuals  who  state 
that  they  intend  to  file  as  individuals,  the  lease 
offer  is  proper  since  it  is  possible  to  determine  the 
full  names  of  the  offerors  and  the  words  "d/b/a  Frank's 


In  completing  a  simultaneously  filed  application 
card  for  an  oil  and  gas  lease,  the  regulations  do  not 
require  the  person  signing  the  card  to  sign  his  princi- 
pal's name  holographically  in  ink  as  well  as  his  own; 
neither  is  it  required  that  marks  employed  to  indicate 
answers  to  the  questions  on  the  card  be  entirely  con- 
fined within  the  check-block  boxes;  nor  is  it  required 
that  such  marks  be  entered  manually  instead  of  mechani- 
cally. 

flSHEI-ii-AIier ,  62  IBLA  211  (Bar.  10,  1982) 


An  oil  and  gas  lease  offer  filed  in  the  name 
of  a  corporation  in  a  simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  either  by  evidence 
of  corporate  qualifications  required  by  the  regulations 
currently  in  effect  or  by  any  reference  to  a  serial 
number  where  such  information  might  be  found,  as 
required  by  13  CFR  3102.2-5.   Such  omission  cannot  be 
cured  after  the  drawing. 

Samedan_Oil_CorjDi,  62  IBLA  228  (Bar.  10,  1982) 
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A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  13  CFR 
3112.2-1  (c)  requires  that  the  date  Bust  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  applicant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

Leonar d_ThOBps_n ,  62  IBLA  236  (Mar.  11,  1982) 

Rainond^N^Joecltel,  68  IBLA  195  (Nov.  9,  1982) 


The  language  in  U3  CFR  3112. 6-1  (c)  (1) ,  which  pro- 
hibits separate  filings  by  a  trustee  on  behalf  of  two 
or  lore  beneficiaries  on  the  sane  parcel,  is  a  per  se 
prohibition  and  means  that  a  trustee  for  two  or  lore 
discrete  trusts  may  file  application  on  behalf  of  only 
one  trust  for  any  one  parcel. 

Where  separate  trusts  are  created  for  siblings, 
and  the  trust  agreements  provide  for  a  contingent  dis- 
tribution of  the  assets  froa  the  estate  of  one  or  tore 
trusts  of  decedents  to  the  sibling  survivors,  each  of 
the  beneficiaries  of  the  separate  trusts  has  an 
"interest"  in  any  oil  and  gas  lease  offer  as  that  tera 
is  defined  in  1 3  CFR  3100.0-5  (b),  and  the  simultaneous 
filing  of  lease  applications  by  lore  than  one  such 
trust  for  the  saae  parcel  is  therefore  violative  of 
1*3  CFR  3112.6-1  (c),  which  prohibits  the  filing  of 
multiple  offers. 

Bruce  A.  Blakeaqre  (Estate  Trust) and  James  E.  Blakemore 

i_ru_t_,  *>2  IBL*  336~7«ar.  21,  1982)" 


Where  a  drawing  entry  card  fora  of  offer  to  lease 
a  parcel  of  land  for  oil  and  gas  is  prepared  by  a  per- 
son or  corporation  having  discretionary  authority  to 
act  on  behalf  of  the  named  offeror,  and  the  offer  is 
signed  by  such  agent  or  attorney-in-fact  on  behalf  of 
the  offeror,  the  requirements  of  13  CFR  3102.6-1  (1979) 
apply,  so  that  separate  statements  of  interest  by  both 
the  offeror  and  the  agent  must  be  filed,  regardless  of 
whether  the  agent  signed  his  principal's  name  or  his 
own  name  as  his  principal's  agent  or  attorney-in-fact, 
and  regardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 

LSHJ_Ejrpl_ration_Grou_,  63  IBLA  "2  Car-  30,  1982) 


Where  individuals  who  are  officers  and/or  direc- 
tors of  a  corporation  file  noncompetitive  oil  and  gas 
lease  applications  for  the  sane  parcels  in  the  same 
drawings,  and  where  the  corporation  has  filed  no  appli- 
cations, cancellation  by  BLH  of  leases  awarded  to  such 
individuals  pursuant  to  those  drawings  is  improper  when 
the  individuals  establish  that  there  was  no  breach  of 
their  fiduciary  duty  to  the  corporation  creating  a  cor- 
porate interest  in  the  individual  applications. 

Where  individual  officers  and/or  directors  of  a 
corporation  file  noncompetitive  oil  and  gas  lease 
applications  for  the  saae  parcels  in  the  same  drawings, 
but  the  corporation  has  not  filed  any  applications, 
rejection  of  the  applications  by  BLH  is  improper  when 
the  individuals  establish  that  there  was  corporate 
authorization  for  such  individual  filings;  that  any 
prior  assignBents  to  the  corporation  of  Federal  oil  and 
gas  leases  previously  acquired  through  the  simultaneous 
system  were  motivated  by  personal  financial  and  busi- 
ness considerations,  rather  than  by  corporate  obliga- 
tion; and  that  no  arrangement,  agreement,  scheme,  or 
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plan  giving  the  corporation  an  interest  in  any  of  the 
applications  ever  existed. 

ka*ience_Ci_Harris_et_ali,  63  IBLA  132  (Apr.  5,  1982) 

«9  I.D.  185 


An  applicant  for  a  simultaneously  filed  oil  and 
gas  lease  is  bound  to  conform  to  changes  in  applica- 
tion procedures  duly  promulgated  by  publication  in  the 
Z£<l§£al  £S3isiSE  an^  referred  to  in  appropriate  notices 
prior  to  the  filing;  and  the  fact  that  numerous  appli- 
cations were  required  to  be  returned  to  the  applicant 
and  to  others  because  they  were  on  the  wrong  form  does 
not  render  the  drawing  invalid  as  to  the  remaining 
applicants. 

Ronald_C._Agel,  61  IBLA  1  (Bay  3,  1982) 


A  defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. 

I»£el_Ener___Cor_.,  6a  IBI-A  92  (Hay  12,  1982) 


An  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a  lease  to  first-priority  offeror,  as 
well  as  standing  to  appeal  froa  a  rejection  of  such 
protest. 

A  protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  disaissed  where  it  is  based  on  vague  alle- 
gations of  noncompliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

S§2searchi_Inc. ,  61  IBLA  119  (Hay  21,  1982) 


Where  a  potential  oil  and  gas  lease  applicant  that 
has  filed  a  statement  of  corporate  qualifications  in 
accordance  with  13  CFR  3102.2-1  (c),  but  has  received  no 
serial  nuaber,  later  files  an  application  unaccompanied 
by  a  statement  of  qualifications  as  required  by  13  CFR 
3102.2-5,  the  application  must  be  rejected  as  incomplete. 

Cluf  f _Oi  1__I nc_  ,  61  IBLA  156  (Hay  25,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

£hlll§s_Ii_Nef f ,  61  IBLA  231  (Hay  27,  1982) 

iL*_iL»_Boberts,  69  IBLA  76  (Bov.  30,  1982) 

John  A,  Blackhurst.  70  IBLA  219  (Jan.  21,  1983) 

Josep.hine_Slop.er,  71  IBLA  231  (July  19,  1983) 
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A  party  purchasing  an  oil  and  gas  lease  fro*  the 
first-drawn  winner  of  a  drawing  of  simultaneous  offers 
to  lease  is  a  bona  fide  purchaser  where  prior  to  and 
during  the  tine  it  agreed  to  purchase  the  lease,  paid 
consideration,  and  requested  approval  of  the  assign- 
ment, BLII's  files  were  silent  as  to  any  irregularities 
in  the  lease  or  offer  and  the  purchaser  had  no  know- 
ledge of  any  defect  in  the  lease  or  offer. 

Michigan  Wisconsin  Pipeline  Co.  et  al.,  61  IBLA  217 
(Hay~28,~1982) 


A  simultaneous  oil  and  gas  lease  application  which 
is  not  holographically  (manually)  signed,  in  accordance 
with  13  CFR  3112.2-1  (b),  must  be  rejected. 

Fred  E.  Forster  III,  65  IELA  38  (June  22,  1982) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  in  the  name  of  a  partnership  but 
which  is  not  accompanied  by  statements  required  by  the 
pertinent  regulations  and  which  does  not  refer  to  the 
file  serial  number  of  the  record  where  the  statements 
have  previously  been  filed  is  defective  and  must  be 
rejected. 

A  partnership's  defective  simultaneous  noncompet- 
itive oil  and  gas  lease  application  is  not  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

Pirindel  Investment  Research,  65  IBLA  111  (June  21, 
1982) 


Where  a  corporation  files  an  application  for  a 
lease  for  a  certain  parcel  of  land  and  is  the  success- 
ful offeror  in  the  drawing  and  the  secretary  of  the 
corporation  also  filed  an  application  for  the  same 
parcel  of  land  in  the  same  drawing  as  an  individual, 
the  offer  of  the  corporation  must  be  rejected  because 
an  officer  of  the  corporation  stands  in  a  fiduciary 
relationship  to  the  corporation  and  his  offer  thereby 
increases  the  corporation's  chances  to  be  the  success- 
ful applicant. 

3i£lll§nd_Resources,  66  IBLA  68  (July  29,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  were 
not  received  by  BLM  within  30  days  from  the  receipt  of 
notice. 

S§£Ee£_Si_Haas,  66  IBLA  107  (Aug.  1,  1982) 


°Ii_ A ND_GAS_ LEASES — Continued 

APPLICATIONS — Continued 
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An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f )  , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered. 

Pursuant  to  13  CFR  3112.2-1  (b)  ,  an  application  not 
signed  by  the  applicant  must  tear  the  holographic  signa- 
ture of  the  agent.   In  the  case  of  a  corporate  agent, 
this  requires  the  signature  of  the  person  signing  on 
behalf  of  the  corporation. 

£SiJ2iS_l!i_J0i»  66  IE1A  260  (Aug.  17,  1982) 


An  oil  and  gas  lease  application,  form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with  regu- 
lation 13  CFR  3112.2-1  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f) ,  dealing 
with  parties  in  interest  other  than  those  elsewhere 
disclosed,  are  left  unanswered;  and  applicant's  failure 
to  check  these  items  on  the  form  cannot  be  cured  by  a 
simple  addendum  where  the  rights  of  the  second-drawn 
applicant  have  intervened. 

Carol_l. _Mi Uer ,  66  IBLA  391  (Aug.  31,  1982) 


where  prior  to  June  16,  1980,  a  drawing  entry  card 
offer  was  prepared  by  an  agent  and  the  offer  was  signed 
by  such  agent  on  behalf  of  the  offeror,  the  require- 
ments of  13  CFR  3102.6-1  (1979)  applied,  so  that  sepa- 
rate statements  of  interest  by  both  the  offeror  and  the 
agent  must  have  been  filed. 

Harold_E._Wilson,  67  IBLA  21  (Sept.  3,  1982) 


It  is  improper  to  reject  a  simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a  partnership 
and  the  signatory  is  a  partner  authorized  to  act  in  its 
behalf,  and  the  application  is  correctly  noted  with  a 
reference  to  the  BLM  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to  act 
are  on  file.   In  those  circumstances,  the  regulatory 
requirement  that  the  application  be  rendered  in  a  man- 
ner to  reveal  the  name  of  the  applicant,  the  name  of 
the  signatory,  and  their  relationship,  is  satisfied. 

Hercules (A_Par  tnership_)__and_  Gemini (A_Part  nersh^Jil , 

67  IBLA  151~(Sept.  20,  1982) 

£ri_River_Pro£erties,  69  IBLA  151  (Dec.  13,  1982) 

i§°.na££_.3iJ!£iaIs_Co..,  71  IBLA  371  (July  28,  1983) 


Where  a  simultaneously  filed  oil  and  gas  lease 
application  was  rejected  because  BLM  asserts  that  the 
applicant's  filing  service  failed  to  provide  a  list  of 
names  and  addresses  of  participating  applicants  for 
whom  it  served  as  agent,  as  required  by  13  CFR 
3102.2-6 (a)   (1981),  the  legal  presumption  of  regularity 
which  supports  the  official  acts  of  Government  officers 
will  be  treated  as  rebutted  upon  presentation  of  suffi- 
cient evidence  to  show  that  the  list  probably  was 
received  by  BLM. 


A  simultaneously  filed  oil  and  gas  lease  applica- 
tion is  properly  rejected  where  it  is  dated  prior  to 
the  commencement  of  the  filing  period,  since  13  CFR 
3112.2-l(c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  applicant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

Walter_Adgm)cus,  67  IBLA  177  (Sept.  21,  1982) 


Eliza be th_Di_Anne,  66  IBLA  126  (Aug.  10,  1982) 
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A  simultaneous  oil  and  gas  lease  application  which 
is  not  signed  in  the  space  provided  on  the  card  must  be 
rejected. 

»iIIred_Plo»i§.  67  IBLA  2J7  (Sept.  23,  1982) 


Where  an  employee  who  is  not  "in  the  business  of 
providing  assistance  to  participants  in  a  Federal  oil 
and  gas  leasing  program"  signs  an  application  as  an 
"attorney-in-fact"  of  the  offeror,  she  is  not  an  agent 
within  the  meaning  of  »J  CFR  3102. 2-6  (a),  and  thus  is 
not  required  to  submit  statements  required  by  43  CFR 
3102.2-6 (a)  or  to  reference  a  serial  number  on  the 
application  referring  to  such  statements  filed  in  the 
BLM  office  as  required  by  43  CFR  3102.2-1  (c). 

Ii§Im_£k§»ber s ,  67  IBLA  280  (Sept.  28,  1982) 


Where,  for  purposes  of  reselection,  it  is  neces- 
sary for  an  applicant  whose  original  oil  and  gas  lease 
application  was  erroneously  omitted  from  a  previous 
drawing  to  file  a  new  application,  such  newly  prepared 
application  is  not  defective  because  it  is  not  dated 
within  the  original  filing  period. 

Ji._iinda_Tomson,  68  IBLA  5  (Oct.  12,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered  and  applicant's 
failure  to  check  these  items  on  the  form  cannot  be 
cured  where  the  rights  of  the  second-drawn  applicant 
have  intervened. 

Leonard_Stegman,  68  IBLA  364  (Hov.  22,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore,  must  be  rejected. 

Inclusion  of  a  defective  application  in  a  drawing 
does  not  bar  rejection  after  the  selection  has  been 
made. 

A  defective  application  for  noncompetitive  oil  and 
gas  lease  submitted  pursuant  to  the  simultaneous  filing 
procedure  is  not  curable  by  submission  of  required  evi- 
dence of  qualifications  after  the  drawing,  for  the 
reason  that  the  rights  of  the  second  and  third  quali- 
fied applicants  have  intervened. 

Fen_Fi_rzeng,  68  IBLA  381  (Hov.  23,  1982) 


An  oil  and  gas  lease  application  signed  by  anyone 
other  than  the  applicant  must  be  rendered  in  a  manner 
to  reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.   Even  if  an  agent's 
signature  is  not  clearly  legible,  the  regulatory 
requirement  is  satisfied  if  the  application  form  refers 
to  a  qualifications  file  which  clearly  identifies  the 
agent  signing  the  card. 


2I.L_iN£_GAS_L.  EASES — Continued 

APPLICATIONS — Continued 

Drawings—Continued 

An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  applicant's 
failure  to  check  these  items  on  the  form  cannot  be 
cured  by  a  simple  addendum  where  the  rights  of  the 
second-drawn  applicant  have  intervened. 

Jack_Goodwin,  68  IBLA  400  (Nov.  23,  1982) 


where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  in  the  simultaneous  filing  program  fails  to 
submit  the  first  year's  advance  rental  within  30  days 
from  receipt  of  notice  to  do  so,  as  required  by  43  CFR 
3112.4-1  (a),  his  application  is  properly  rejected  under 
43  CFR  3112.6-1  (d)  . 

RA_ Ej._F r a sch ,  69  IBLA  66  (Nov.  30,  1982) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  in  the  name  of  a  partnership  but 
which  is  not  accompanied  by  evidence  of  qualifications 
required  by  the  pertinent  regulations  and  which  does 
not  refer  to  the  serial  number  of  the  record  where  the 
statements  have  previously  been  filed  with  and  accepted 
by  the  Bureau  of  Land  Hanagement  is  defective  and  must 
be  rejected. 

JSIJi_£a£ I ners_h i£ ,  69  IBLA  199  (Dec.  15,  1982) 


Where  a  potential  oil  and  gas  lease  applicant  that 
has  filed  a  statement  of  partnership  qualifications  in 
accordance  with  43  CFR  3102.2-1  (c),  but  has  received  no 
serial  number,  later  files  an  application  unaccompanied 
by  a  statement  of  qualifications  as  required  by  43  CFR 
3102.2-4,  the  application  must  te  rejected  as  incomplete. 

JaSSS^^Lacy, ,  69  IELA  285  (Dec.  21,  1982) 


A  Traveler's  Eipress  money  order,  purchased  at  a 
savings  and  loan  institution,  is  not  an  acceptable  form 
of  remittance  for  payment  of  the  filing  fee  accompany- 
ing an  oil  and  gas  lease  offer  under  43  CFR  3112.2-2 
(1981),  which  specifically  requires  that  where  remit- 
tance is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

Ellis  R,. Ferguson.  69  IBLA  352  (Dec.  30,  1982) 


A  noncompetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a  corporation  in  a  simultaneous 
drawing  is  properly  rejected  where  it  is  not  accompa- 
nied by  a  complete  list  of  corporate  officers,  pursuant 
to  43  CFR  3102.2-5(a)  (3)  (1981),  and  where  the  corpo- 
rate qualifications  file  referenced  in  the  application 
was  incomplete.   Such  a  deficiency  cannot  be  cured 
after  the  drawing. 

2H_£.g  1  r olejjmx_Inc .  ,  69  IBLA  357  (Jan.  3,  1983) 


Liberty  Petroleum  Corp.,  68  IBLA  387  (Hov.  23,  1982) 
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An  applicant  receiving  priority  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  payment  of  the  proper  amount  of 
advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  13  CFH 
3112.1-1  (a),  is  automatically  disqualified  to  receive 
a  lease. 

Dereljs_Wi_pelano,    69    IBLA    360     (Jan.    3,    1983) 


Failure  to  make  timely  payment  of  first  year's 
rental  for  oil  and  gas  lease  is  not  excused  where  lease 
rental  notice  sent  to  applicant  was  returned  marked 
"unclaimed"  by  Postal  Service. 

*nn_Ci_Behrig,  69  IBLA  376  (Jan.  1,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
regulation  13  CFR  3112.2-1  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) 
are  left  unanswered,  and  therefore,  must  be  rejected. 

A  simultaneous  oil  and  gas  lease  application 
which  is  not  signed  or  dated,  in  accordance  with  13  CFF 
3112.2-1,  must  be  rejected. 

Barianne_Li_Hcnanus,  70  IELA  21  (Jan.  6,  1983) 
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rights  of  all  applicants  under  the  circumstances  will 
be  upheld. 

JSSS-E._»hrens,  70  IELA  358  (Feb.  3,  1983) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  13  CFR  3112.1-1  (1979),  dis- 
qualification to  receive  a  lease  is  automatic. 

E^verli_Ji_»acdowelli  Dorothy  Lanqley.  71  IELA  23 
(FebT  15,  1983) 


where  an  applicant,  who  is  also  an  adult  bene- 
ficiary of  a  trust,  files  an  application  to  lease  a 
particular  parcel  in  a  simultaneous  oil  and  gas  lease 
drawing,  and  her  mother,  who  is  trustee  for  applicant's 
trust,  also  files  an  application  for  the  same  parcel  as 
an  individual,  13  CFR  3112.2-l(f)  (prohibition  against 
holding,  owning,  or  controlling  any  interest  in  more 
than  one  application  for  a  particular  parcel)  and 
3112.6-1  (prohibition  against  multiple  filings)  have 
not  been  violated  and  a  BLM  decision  rejecting  the 
daughter's  application  must  be  reversed. 

J<achel_S._Gry.nberg,  71  IELA  83  (Feb.  21,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  30  days  from  the  receipt  of  notice. 

Thorn as_Ei_Le wis,  70  IBLA  69  (Jan.  11,  1983) 

Ham£ton_P._Stewart,  72  IBLA  358  (Hay  2,  1983) 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  a  priority  applicant 
fails  to  submit  advance  rental  and  the  executed  lease 
forms  within  30  days  after  receipt  of  a  notice  that 
payment  was  due,  as  prescribed  by  13  CFR  3112.1-1, 
disqualification  of  the  application  is  automatic. 

5S£3ld_Ei_Coleman,  70  IBLA  238  (Jan.  25,  1983) 


Where  a  simultaneous  oil  and  gas  lease  application 
was  rejected  because  BLM  asserts  that  the  applicant's 
filing  service  failed  to  provide  a  list  of  names  and 
addresses  of  participating  applicants  for  whom  it 
served  as  agent,  as  required  by  13  CFR  3102.2-6  (b) 
(1981) ,  the  legal  presumption  of  regularity  which  sup- 
ports the  official  acts  of  Government  officers  will 
not  be  treated  as  rebutted  upon  presentation  of  insuf- 
ficient evidence  to  show  that  the  list  probably  was 
received  by  BLM. 

Neil  Hirsch.  70  IBLA  307  (Jan.  28,  1983) 


A  simultaneous  oil  and  gas  lease  drawing  is  con- 
sidered fair  only  if  each  applicant  has  had  an  equal 
chance  of  winning.   where  the  Bureau  of  Land  Management 
by  its  own  error  creates  circumstances  whereby  the 
reselection  procedures  of  13  CFR  3112.3-2  cannot  be 
followed,  an  alternate  reselection  that  preserves  the 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  13  CFR 
3112.2-l(c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  appellant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

Richard_L._Kahn,  71  IBLA  120  (Mar.  7,  1983) 

5ichard_Wi_ Ren  wick,  76  IBLA  57  (Sept.  19,  1983) 


Protests  against  issuance  of  oil  and  gas  leases 
were  properly  dismissed  where  the  protests  were 
unsupported  by  facts  to  show  the  successful  drawees 
should  have  teen  disqualified  and  where  there  was  no 
competent  evidence  offered  to  indicate  a  violation  of 
regulations  as  claimed. 

Geosearch,  Inc.,  Lloyd  Chemical  Sales, Inci_vi 

Resource  Service  Co..  Inc., Bureau  of  Land  Hanage- 

mentT  71  IBLA  138  (Mar.  9,  1983)"" 


where  a  regulation  specifies  that  a  filing  fee 
for  an  oil  and  gas  lease  application  shall  te  paid 
in  United  States  currency,  post  office  or  bank  money 
order,  bank  cashier's  check  or  bank  certified  check, 
with  the  intent  to  ensure  guaranteed  remittance,  a 
remittance  drawn  by  a  credit  union  upon  a  bank  is  also 
acceptable  where  the  applicant  has  provided  evidence 
that  payment  is  guaranteed  by  a  bank. 

Elmer  T.  Stonecipher.  71  IBLA  203  (Bar.  11,  1983) 
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A  protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  based  on  vague  alle- 
gations of  noncompliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period  since  «3  CFR 
3112.2-l(c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period. 

Geor_e_______isx__r_,  71  IBLA  231  (Mar.  lb,  1983) 


Failure  to  forward  timely  payment  of  first  year's 
rental  for  oil  and  gas  lease  is  not  excused  where  the 
case  record  contains  a  signed  postal  return  receipt 
card  indicating  that  lease  rental  notice  was  received 
at  appellant's  address,  even  where  the  signature  on  the 
card  was  not  that  of  the  lease  applicant. 

5SEi£d_Ci_ Bar rows,  71  IBLA  262  (Bar.  22,  1983) 
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even  though  resulting  from  inadvertent  error,  renders 
the  application  defective. 

l£an^_Li_Greene,  72  IELA  215  (Apr.  25,  1983) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  t»3  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  wheie  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field.   The  drawing 
of  an  application  for  a  noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  applicant;  it 
only  establishes  the  priority  to  be  accorded  conflict- 
ing applications. 

He£burn_T._ Armstrong,,  72  IBLA  329  (Apr.  29,  1983) 


A  simultaneous  application  given  priority  which  is 
defective  because  of  noncompliance  with  a  mandatory 
regulation,  must  be  rejected  and  may  not  be  cured  by 
the  subaissicn  of  further  information. 

Virg. i n i a_ V . _ De v  1  i n ,  72  IBLA  361  (Hay  2,  1983) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  <*3  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field.   The  offeror 
is  not  justified  in  relying  on  the  expected  issuance  of 
a  lease. 

Harry._Si_Hil.ls,  71  IBLA  302  (Mar.  22,  1983) 


Where  applicant,  who  is  beneficiary  of  a  trust 
administered  by  his  mother,  files  an  application  to 
lease  in  a  simultaneous  oil  and  gas  lease  drawing  in 
which  his  mother  files  an  application  in  her  individual 
capacity  Departmental  regulations  prohibiting  multiple 
filings  and  holding  owning  or  controlling  interests  in 
more  than  one  application  are  not  violated. 

Ste_h_n____Gr__ber_,  72  IBLA  69  (Apr.  12,  1983) 


Where  applicant,  who  is  beneficiary  of  a  trust 
administered  by  her  mother,  files  an  application  to 
lease  in  a  simultaneous  oil  and  gas  lease  drawing  in 
which  her  mother  files  an  application  in  her  individual 
capacity  Departmental  regulations  prohibiting  multiple 
filings  and  holding  owning  or  controlling  interests  in 
■ore  than  one  application  are  not  violated. 

£*£i!§l_S______b___ ,  72  IBLA  72  (Apr.  12,  1983) 


Where  a  first-priority  oil  and  gas  lease  applicant 
fails  to  submit,  within  30  days  of  receipt  of  notice, 
the  signed  offer,  and  rental,  and,  where  the  offer  is 
signed  by  an  attorney-in-fact,  a  copy  of  his/her  power 
of  attorney  or  reference  to  the  serial  number  under 
which  such  authorization  is  filed,  as  prescribed  by 
Hi    CFR  3112. H-l,  disqualification  is  automatic,  and 
the  rights  of  the  next  priority  applicant  attach  imme- 
diately.  However,  a  BLM  decision  issued  prior  to  the 
expiration  of  the  30-day  period,  which  rejects  an 
offer  for  failure  to  provide  the  power  of  attorney  or 
reference  to  a  serial  number,  is  premature  and  must  be 
set  aside  where  the  applicant  subsequently  provides 
that  information  within  the  30-day  period. 

Nor t h west_J x_lora tion_Co. ,  73  IELA  123  (May  23,  1983) 


It  is  improper  to  reject  a  simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a  corporation 
and  the  signatory  is  an  officer  authorized  to  act  in 
its  behalf,  and  the  application  is  correctly  noted  with 
a  reference  to  the  BLM  serial  number  where  the  articles 
of  incorporation  and  the  names  of  those  authorized  to 
act  are  on  file.   In  those  circumstances,  the  regula- 
tory requirement  that  the  application  be  rendered  in  a 
manner  to  reveal  the  name  of  the  applicant,  the  name  of 
the  signatory,  and  their  relationship,  is  satisfied. 

Hickory  Creek  Oil  Co..  73  IBLA  173  (May  26,  19d3) 


Failure  to  complete  properly  information  required 
on  a  simultaneous  oil  and  gas  lease  application  renders 
the  application  defective  and  requires  rejection  of  the 
application  based  upon  the  mandatory  requirements  in 
'43  CFR  3112.2-1.   These  requirements  are  strictly 
applied  and,  therefore,  an  affirmative  answer  to  ques- 
tions (d)  ,  (e)  ,  and  (f)  on  the  application  dealing 
with  the  applicant's  qualifications  to  hold  a  lease. 


The  regulatory  requirement  that  a  simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  which  reveals  the  name  of  the  applicant,  the 
name  of  the  signatory,  and  their  relationship  is  not 
satisfied  where  the  signature  is  illegible,  no  designa- 
tion of  authority  appears  on  the  application,  and  the 
signatory  and  his  authority  cannot  be  ascertained  by 
reference  to  the  qualifications  file  of  the  filing 
service  listed  on  the  application. 


Kenne th_S____:_d_e ,  73  IBLA  216  (May  27,  1983) 
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An  oil  and  gas  lease  application,  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore.  Bust  be  rejected. 

A  simultaneous  oil  and  gas  lease  application 
which  is  not  signed  and  dated  in  the  space  provided  on 
the  card  oust  be  rejected. 

A  defective  application  for  a  noncompetitive  oil 
and  gas  lease  submitted  pursuant  to  the  simultaneous 
filing  procedure  is  not  curable  by  submission  of 
required  evidence  of  qualifications  after  the  drawing, 
for  the  reason  that  the  rights  of  the  second  and  third 
qualified  applicants  have  intervened. 

Inclusion  of  a  defective  application  in  a  drawing 
does  not  bar  rejection  after  the  selection  has  been 
made. 

A  tirst-drawn  application  in  a  simultaneous  filing 
procedure  drawing  is  a  noncompetitive  application  to 
lease  for  oil  and  gas  and  does  not  create  a  property 
right  in  the  applicant. 

*aEESfi_JL__Iig_le_f  73  IBLA  234  (Hay  31,  1983) 
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where  an  oil  and  gas  lease  application  is  given 
first  priority  in  the  simultaneous  filing  procedure, 
and  the  application  was  filed  in  accordance  with  the 
regulation,  43  CFR  3102.5,  it  is  proper  for  the  Bureau 
of  Land  Management  to  issue  the  oil  and  gas  lease  to 
the  applicant  whose  application  was  drawn  with  first 
priority.   Eare  assertions  by  the  second-priority 
applicant  of  irregularities  by  the  first-priority  appli- 
cant do  not  rise  to  the  level  that  would  require  an 
investigation  to  verify  compliance. 

Jon__han__u_ner,  73  IBLA  372  (June  15,  1983) 


When,  in  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  applications,  the  first-drawn  offeror  is  noti- 
fied to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.   Automatic  disqualification,  stemming  from 
untimely  filings,  will  not  be  avoided  by  allegations 
that  submissions  were  timely  mailed  tut  thereafter 
damaged  by  the  postal  service  and  returned  to  appellant. 

Bar  __Jane_  Associates,  74  IBLA  4  3  (June  27,  1983) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a  (June  1981) ,  does  not 
reflect  in  the  space  designated  "MARK  SOCIAL  SECURITY 
NUMBER"  the  same  identification  number  selected  or 
assigned  in  Part  A,  Form  3112-6  (June  1981),  it  is  not 
properly  completed  and  must  be  rejected. 

Sha.w_ResourceSj._Inc.,  73  IBLA  291  (June  7,  1983) 

Rocli___ountain_Ex_loration_Co_,  77  IBLA  15  (Oct.  31, 
1983) 


A  noncompetitive  oil  and  gas  lease  offer  filed  by 
a  first-drawn  applicant,  pursuant  to  43  CFR  3112.4-1, 
is  acceptable  where  the  offer  form  is  signed  by  the 
applicant  but  includes  the  title  of  the  individual  as  a 
"General  Partner"  of  a  particular  partnership, 
designated  on  the  application  as  a  party  in  interest, 
since  it  is  possible  to  determine  that  the  signature 
matches  the  name  of  the  offeror  and  the  words  referring 
to  title  should  have  teen  treated  as  surplusage. 

*.2__.?.__£__is_et_a__,  T*    IBLA  96  (June  30,  1983) 


Where  the  first-drawn  applicant  for  a  noncompeti- 
tive oil  and  gas  lease  in  the  simultaneous  filing 
program  fails  to  submit  the  first  year's  advance  rental 
within  30  days  from  receipt  of  notice  to  do  so,  as 
required  by  13  CFR  3112.4-1  (a),  his  application  is 
properly  rejected  under  43  CFR  3112.6-1  (d). 

C_rl____Peterso_,  73  IBLA  347  (June  10,  1983) 


Under  43  CFR  3112.2-l(b),  an  automated  simulta- 
neous oil  and  gas  lease  application.  Form  3112-6a  (June 
1981) ,  must  be  rendered  in  a  manner  to  reveal  the  name 
of  the  applicant,  the  name  of  the  signatory,  and  their 
relationship.   Where  an  application  is  executed  by  a 
filing  service  on  behalf  of  an  applicant,  the  signa- 
tory must  reveal  on  the  face  of  the  application  his  or 
her  identity  and  the  fact  that  the  signatory  is  acting 
for  the  filing  service  on  behalf  of  the  applicant. 


_________________ ,  73  IBLA  360  (June  15,  1983) 

90  I.D. 
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where  an  oil  and  gas  lease  applicant  includes  the 
name  of  the  applicant  and  refers  to  a  qualifications 
file  which  reveals  the  name  of  the  signatory  and  the 
relationship  between  the  signatory  and  the  applicant, 
the  applicant  has  complied  with  the  requirements  of 
43  CFR  3112.2-1  (b)  . 

tibert___etroleu__CorE_,  73  IBLA  368  (June  15,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  signed,  in  terms  of  indicating  the  relation- 
ship of  the  signatory  and  the  applicant,  as  required  by 
43  CFR  3112.2-1  (b),  where  the  applicant  is  a  partner- 
ship and  the  signatory  is  a  partner  authorized  to  act 
in  its  behalf,  and  the  application  is  noted  with  a 
reference  to  the  BLM  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to 
act  are  on  file. 

A  simultaneous  oil  and  gas  lease  application  is 
properly  filed  by  a  partnership,  in  accordance  with 
43  CFR  3102.2-4  (1981),  requiring  the  filing  of  state- 
ments of  partnership  qualifications,  where  the  applica- 
tion is  noted  with  a  reference  to  the  BLM  serial  number 
where  the  statements  are  on  file,  even  though  the 
application  is  dated  prior  to  receipt  by  ELM,  approval 
of,  and  assignment  of  a  serial  number  for  those  state- 
ments. 

A  first-drawn  application  in  a  simultaneous  oil 
and  gas  lease  drawing  must  be  rejected  where  the  appli- 
cant has  not  complied  with  43  CFR  3102.2-6  (1981), 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

£__do_a_Petrgle_m_Cg_,  74  IBLA  173  (July  13,  1983) 


The  regulatory  requirement  that  simultaneously 
filed  oil  and  gas  lease  applications  be  rendered 
in  a  manner  which  reveals  the  name  of  the  applicant, 
signatory  and  their  relationship  is  not  satisfied 
where  no  designation  of  authority  either  appears  on  the 
application  or  can  be  ascertained  by  reference  to  the 


713 


2Ii_*!i£_£l§-tMSES  —  Con  t  i  nued 

APPLICATIONS--Continued 

Drawings — Continued 

qualifications  file  of  the  filing  service  listed  on 
the  application. 

LSMJ_Ex£loratign_GrouE,  71  IBLA  185  (July  18,  1983) 

LBS_ Associates^ Inc.,  71  IBLA  192  (July  18,  1983) 


A  simultaneous  oil  and  gas  lease  application 
which  was  filed  in  the  name  of  a  trust,  but  was  not 
accompanied  by  the  statements  required  by  13  CFR 
3102.2-3  (1981)  and  which  did  not  refer  to  a  file 
reference  number  was  properly  rejected. 

Sober t_Ti_P.i_Metca!f__[Trustl,  71  IBLA  252  (July  22,  1983) 
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where  a  portion  of  a  noncompetitive  lease  offer  is 
classified  within  a  known  geologic  structure  pending 
litigation  of  rejection  of  the  offer  for  other  reasons, 
that  portion  of  the  offer  to  lease  affected  by  the 
classification  must  be  rejected  despite  a  judgment 
finding  the  offer  to  be  otherwise  proper.   Land  within 
a  known  geologic  structure  may  be  leased  only  after 
competitive  bidding  under  provisions  of  13  CFB  Subpart 
3120. 

The  drawing  of  an  offer  for  a  noncompetitive  oil 
and  gas  lease  creates  no  vested  right  in  the  offeror  but 
establishes  only  the  priority  of  filing  of  the  offer. 
The  offeror  may  not,  therefore,  rely  upon  the  expected 
issuance  of  a  lease. 

lie d eric kJiJr2«iI .  76  IBL»  195  (Oct.  6,  1983) 


Under  13  CFR  3112.2-l(b),  a  simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a  manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the  sig- 
natory, and  their  relationship.   where  the  signature 
on  the  application  is  illegible  and  there  is  no 
reference  to  the  signatory's  relationship  to  the  appli- 
cant, the  requirements  of  the  regulation  have  not  been 
satisfied  and  BLM  properly  rejects  the  application. 

«§£li!!i_Miiiiams_S_Judson,  71  IBLA  312  (July  28,  1983) 


Under  provision  of  13  CFR  3112.2-l(b)  a  simulta- 
neous oil  and  gas  lease  application  must  reveal  the 
name  of  the  applicant,  the  name  of  the  signatory,  and 
their  relationship.   where  the  agent's  signature  on  the 
application  is  illegible  and  neither  the  application 
nor  a  qualifications  statement  filed  with  the  agency 
for  reference  reveals  the  signing  agent's  relationship 
to  the  applicant,  the  regulation  requires  the  applica- 
tion to  be  rejected. 

Maurice_Wi_Coburn,  75  IBLA  293  (Aug.  29,  1983) 


where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981),  does  not 
contain  a  complete  Social  Security  number  in  the  cir- 
cles under  the  space  designated  "HARK  SOCIAL  SECURITY 
NUriBER,"  it  is  not  properly  completed  and  must  be 
rejected. 

5eor3e_Dole2al_,._Jr.,  75  IBLA  298  (Aug.  29,  1983) 


Where  one  or  more  applications  for  an  oil  and  gas 
lease  are  received  for  a  parcel  pursuant  to  the  simul- 
taneous oil  and  gas  leasing  procedures  and  no  lease 
issues  as  a  result  of  such  filings,  13  CFR  3112.7 
requires  that  the  lands  be  subject  to  leasing  only  in 
accordance  with  Subpart  3112. 

E!llIIls_Hi_Odell,  75  IBLA  313  (Aug.  30,  1983) 


A  decision  dismissing  the  protest  of  the 
third-drawn  oil  and  gas  lease  applicant  against  the 
prospective  issuance  of  the  lease  to  either  the  first- 
or  second-drawn  applicants  will  be  affirmed  where  the 
statement  of  reasons  for  appeal  merely  repeats  the 
wholly  unsubtantiated  allegations  of  the  protestant 
that  the  others  each  had  made  agreements  which  invested 
third  parties  with  undisclosed  interests  in  their 
applications,  in  violation  of  regulations. 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  applicatior  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  of  the  applicant. 

An  applicant  for  an  oil  and  gas  lease  must  place 
his  personal  or  business  address  on  a  simultaneous 
application.   An  applicant  has  not  complied  with  this 
requirement  if  the  name  of  some  other  person  appears  as 
addressee,  even  though  correspondence  addressed  to  that 
person  is  to  be  received  in  the  care  of  the  applicant. 

Jack_Ortman,  76  IBLA  200  (Oct.  b,  1983) 


When,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  offeror  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  those 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.   Automatic  disqualifi- 
cation, steaming  from  untimely  filings,  will  not  te 
avoided  by  reliance  on  the  assurance  of  the  Postal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
on  the  due  date. 

The  1980  amendment  of  13  CFR  3112. 1-1  did  not 
create  an  ambiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  of  receipt.   The  reasons  for  the 
1980  amendments  stated  by  the  Secretary  in  the  Federal 
Register  at  the  time  of  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  to  provide 
that  the  sanction  for  failure  to  file  within  the  30-day 
period  is  the  rejection  of  an  applicant's  offer. 

EaaIe_Basin_Partnership_,  76  IBLA  211  (Oct.  17,  1983) 


Under  provision  of  13  CFR  3102.1  a  simultaneous 
oil  and  gas  lease  application  must  reveal  the  name  of 
the  applicant,  the  naae  of  the  signatory  to  the  appli- 
cation, and  their  relationship.   Where  the  agent's 
relationship  to  the  applicant  is  not  revealed,  the 
regulation  requires  the  application  to  te  rejected. 
The  defective  application  may  not  be  cured  by  amendment 
on  appeal. 

Pioneer_Farmout_#l_Ltdi,  76  IBLA  250  (Oct.  17,  1983) 

£e t r o la r_Gr o U£_ JT he). ,  77  IBLA  232  (Nov.  29,  1983) 


JatS-ii-Eliiidress,    76    IBLA    12     (Sept.    11,    1983) 
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Where  an  oil  and  yas  lease  applicant  does  not 
properly  darken  the  circles  on  the  automated  simul- 
taneous application  form  which  correspond  to  her 
identification  number  and  therefore  the  computer  reads 
a  different  identification  number  on  Part  B  from  that 
on  Part  A,  the  application  is  not  properly  completed 
and  must  be  rejected. 

D_bor_h_B__Moncr_ef,  7b  IBLA  287  (Oct.  18,  1983) 


A  simultaneous  oil  and  yas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  BLM  within 
30  days  from  the  receipt  of  notice. 

Jam§s.____Scan__ico,  7b  IBLA  290  (Oct.  18,  1983) 


Under  43  CFR  3112.2-l(b),  a  simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a  manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.  where  there  is  no 
reference  on  the  application  to  the  signatory's  rela- 
tionship to  the  applicant,  nor  any  reference  to  a  qual- 
ifications tile  where  the  necessary  information  might 
be  found,  the  requirements  of  the  regulation  have  not 
been  satisfied. 

E§ic__ Associates,  7b  IBLA  292  (Oct.  lb,  1983) 

0!jr__ur__Now_Ass__,  77  i__a  24  (Oct.  31,  1983) 

Pame_a__n____m_le,  79  IBLA  27b  (Bar.  13,  1984) 


A  simultaneous  oil  and  gas  lease  application  which 
is  not  signed  or  dated,  in  accordance  with  43  CFR 
3112.2-1,  is  not  properly  completed  and  must  be 
rejected. 

An  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  which  does  not 
reflect  in  the  space  provided  for  "Social  Security 
Number"  the  same  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and 
must  be  rejected. 

______0lson,  7b  IBLA  311  (Oct.  24,  1983) 
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information  is  contained  on  the  face  of  the  application 
in  readable  form.   No  information  is  lacking,  and  no 
ambiguity  has  been  created  by  the  applicant. 

Satellite_Ener___Cor__,  77  IBLA  167  (Nov.  17,  1983) 

90  I.D.  487 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation filed  by  a  partnership  in  the  partnership  name 
is  not  properly  rejected  under  13  CFR  3112.2-1  (c) 
(1982),  where  the  name  of  only  one  entity  as  defined  in 
U3  CFR  3102.1  (1982),  appears  as  applicant  on  Part  E  of 
the  application. 

where  a  partnership  consists  of  the  names  of  two 
individuals  and  the  designation  "PTR"  and  the  names  and 
designation  are  typed  on  both  Part  A  and  Part  B  of  the 
automated  simultaneous  oil  and  gas  lease  application  as 
the  name  of  the  applicant,  the  fact  that  the  automated 
part  of  Part  A  contains  the  surname  and  initials  of 
only  one  of  the  individuals  is  a  nonsubstantive  error, 
and  it  does  not  require  rejection  of  the  application  as 
not  being  properly  completed  under  43  CFR  3112.2-1  (g) 
(1982)  . 

£]U_les__o_^_Geor_______eith_ j Partnership^,  77  IBLA 

199~1nov.  18,  1983) 


BLH  must  reject  a  first-drawn  simultaneous  oil 
and  gas  lease  application  where  the  applicant  fails  to 
submit  the  executed  lease  agreement  and  first  year's 
rental  within  30  days  of  notice  to  do  so,  pursuant  to 
43  CFR  3112.4-l(a),  in  spite  of  any  negligence  on  the 
part  of  the  Postal  Service  which  delayed  return  of  the 
lease  agreement  and  rental  payment. 

Jai_R._Ang.le,  77  IBLA  242  (Nov.  29,  1983) 


Where  an  oil  and  gas  lease  applicant  with  first 
priority  dies  after  application,  but  prior  to  lease 
issuance,  the  administratrix  of  his  estate  is  entitled 
to  the  lease  when  she  files  a  sufficient  offer  to 
lease. 


Js_a___of__a_es_Phili__Witmer,  77  IBLA  361  (Dec. 
1983) 


7, 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-ba  (June  1981),  does  not 
contain  a  correct  identification  number  in  the  circles 
under  the  space  designated  "MARK  SOCIAL  SECURITY  NUM- 
BER," it  is  not  properly  completed  and  must  be  rejected. 

£2fiaId_____Ook,  7b  IBLA  367  (Oct.  25,  1983) 

¥i!=tor_S__D_l__s_x,  77  IBLA  12  (Oct.  31,  1983) 
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Where  a  simultaneous  oil  and  gas  lease  application 
is  dated  prior  to  the  commencement  of  the  filing  period 
and  it  is  established  that  such  misdating  was  merely 
inadvertent  and  not  done  with  an  intent  to  obtain  a 
lease  by  fraud  and  that  the  application  was  signed 
during  the  filing  period,  the  misdating  is  a  nonsub- 
stantive error  which  does  not  require  the  rejection  of 
the  application. 

A«ber_x_C_r__.  ,  78  IBLA  152  (Dec.  29,  1983) 

i!aItei_i*i_Jius_x_Sr_,  78  IBLA  363  (Jan.  30,  1984) 


Failure  of  an  applicant  to  date  a  simultaneous 
oil  and  gas  lease  application  in  accordance  with 
43  CFR  3112.2-1  (c)  (1982)  does  not  require  rejection 
of  the  application. 

IiIIie_ii_lllic_,  78  IBLA  358  (Jan.  27,  1984) 

H___e______rd_Trot_ ,  79  IBLA  146  (Feb.  23,  1984) 
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Where  a  siaultaneous  oil  and  gas  lease  applica- 
tion bears  a  date  earlier  than  the  comaencement  of  the 
filing  period,  but  was  dated  and  signed  during  the 
filing  period,  and  it  is  established  that  the  mis- 
dating was  merely  inadvertent  and  not  done  with  an 
intent  to  obtain  a  lease  by  fraud,  the  misdating  is 
a  nonsubstantive  error  which  does  not  require  the 
rejection  of  the  application. 

Richard_Wi_Renwick_iOn_Reconsiderationl_,  78  IBLA 
360  (Jaii.  27,  1984) 


143  CFR  3112.1-1  provides  that  all  lands  which  are 
not  within  a  known  geological  structure  and  are  covered 
by  a  lease  which  expires  by  operation  of  law  are  sub- 
ject to  leasing  only  in  accordance  with  43  CFR  Subpart 
3112. 

J 2S_Hi_ Johnson,  78  IBLA  382  (Jan.  31,  198M) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  B,  Form  3112-6a,  which  does  not  reflect  in 
the  space  designated  "HARK  SOCIAL  SECURITY  NUMBER"  the 
same  identification  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and  must 
be  deemed  unacceptable. 

JotS-Chorngi '  79  IBLA  271  Car.  12,  1984) 

S  tella_0 .._Redp_a t h  ,  80  IBLA  174  (Apr.  13,  1981) 


Drawings- -Continued 

An  offer  submitted  by  a  partner  for  the  first- 
drawn  applicant  under  the  simultaneous  filing  program 
which  is  not  rendered  in  such  a  manner  as  to  reveal 
the  name  of  the  potential  lessee,  the  name  of  the  sig- 
natory, and  their  relationship,  is  properly  rejected. 

£2lintk_£artnershi£,  80  IBLA  31  (Mar.  28,  1984) 


The  regulatory  requirement  that  a  simultaneously 
filed  oil  and  gas  lease  application  te  rendered  in  a 
manner  that  reveals  the  name  of  the  applicant,  the  name 
of  the  signatory,  and  their  relationship  is  not  satis- 
fied where  no  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a  statement  of  qualifications  on  file  with  BLM  in 
which  the  relationship  between  the  signatory  and  the 
applicant  is  disclosed. 

BLM  is  not  required  under  43  CFR  3102.5  to  gather 
substantive  information  required  on  but  missing  from  a 
simultaneously  filed  oil  and  gas  lease  application. 

Chickasaw_0il_6_Gasx_Iinc. ,  80  IBLA  60  (Mar.  29,  1984) 


where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B  (Form  3ll2-6a)  bears  a  different 
identification  number  in  the  space  designated  "MARK 
SOCIAL  SEC0RITY  N0HBER"  than  the  identification  number 
entered  on  Part  A  (Form  3112-6)  ,  the  lease  application 
is  not  properly  completed  and  must  te  deemed  unaccept- 
able. 


Where  an  automated  siaultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  circles  under  the 
space  designated  "MARK  SOCIAL  SECURITY  NUMBER,"  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

Newman_Partnership_,  79  IBLA  281  (Mar.  20,  1981) 


An  applicant  receiving  priority  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  the  payment  of  the  proper  amount 
of  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112. 4-1  (a) ,  is  automatically  disqualified  to  receive 
a  lease. 


lh°«as_Connell,  80  IBLA  135  (Apr.  6,  1984) 

Bar  vin^.  _Ur.au  hart^Jr..,  81  IBLA  370  (June  28,  1984) 


A  siaultaneous  oil  and  gas  lease  application 
must  be  rendered  in  a  manner  to  reveal  the  name  of 
the  applicant,  the  name  of  the  signatory,  and  their 
relationship.   Where  there  is  no  indication  on  the 
application  of  the  signatory's  relationship  to  the 
applicant,  or  any  reference  to  a  qualifications  file 
that  indicates  the  relationship,  the  requirements  of 
43  CFR  3112.2-1  (b)  have  not  been  satisfied  and  the 
application  is  properly  rejected. 

Bar tinA_ Will iaas_6_Judson,  80  IBLA  14  3  (Apr.  6,  1984) 


B__W__Jo_es,  79  IBLA  295  (Bar.  20,  1984) 


Pursuant  to  43  CFR  3112.4-1  (b)   (1982)  the  power 
of  attorney  authorizing  an  attorney-in-fact  to  sign 
lease  offers  subaitted  under  the  simultaneous  filing 
procedures  must  preclude  the  attorney-in-fact  from 
filing  offers  on  behalf  of  any  other  offeror. 

*Ix_£2iakA_P._Bi_Polak,  79  IBLA  391  (Mar.  27,  1984) 


Where  an  automated  siaultaneous  oil  and  gas  lease 
application  Part  A,  Form  3112-6,  is  either  not  on  file 
at  the  time  of  the  drawing  or  on  file  and  contains  a 
defect  (aore  than  one  circle  darkened  per  coluan)  which 
prevents  the  computer  from  fully  completing  the  auto- 
mated processing  of  the  application,  the  application  is 
properly  deemed  to  be  unacceptable. 

James____Ta_lor,  80  IBLA  157  (Apr.  10,  1984) 


The  regulatory  requirement  that  a  simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  that  reveals  the  naae  of  the  applicant,  the  name 
of  the  signatory,  and  their  relationship  is  not  satis- 
fied where  no  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a  qualifications  file  where  the  relationship  between 
the  signatory  and  the  applicant  is  disclosed. 

£iS__on_Co___Inc.,  80  IBLA  10  (Bar.  27,  1984) 

liEfierar __0il___Ga__Cor__ ,  81  IBLA  91  (May  24,  1984) 


Under  43  CFR  3112.2-2  (1982),  BLB  properly  dis- 
qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a  condition  for  further  parti- 
cipation in  the  simultaneous  leasing  program  even  where 
an  applicant  substitutes  a  collectible  remittance  after 
the  filing  period  but  prior  to  the  simultaneous  oil  and 
gas  lease  drawing. 

£harles_Ri_Erucksx_Jri,  80  IBLA  190  (Apr.  20,  1984) 
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Where,  following  the  drawing  of  a  simultaneously 
filed  oil  and  gas  lease  drawing  entry  card,  a  priority 
applicant  fails  to  submit  advance  rental  within  30  days 
from  the  date  of  receipt  of  notice  that  payment  is  due, 
disqualification  of  the  offer  is  automatic. 

Jadith_AJ,_Lawtgn,  80  IBLA  198  (Apr.  24,  1984) 
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of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

Michigan  i  Wisconsin  Pipeline  Co. (On_Becpnsiderat  ionJ_x 

Geosearchx_InciX_John  J.  Kochergen,  Jjo  IBLA  317 
(May  7,  1984) 


A  simultaneous  oil  and  gas  lease  application 
submitted  by  an  agent  for  an  applicant  which  is  not 
rendered  in  a  manner  to  reveal  the  name  of  the 
potential  lessee,  the  name  of  the  signatory,  and  their 
relationship,  is  properly  rejected. 

Where  BLB  makes  an  inquiry  because  of  an  apparent 
discrepancy  between  a  simultaneous  oil  and  gas  lease 
application  and  the  corresponding  lease  offer,  and 
applicant  provides  information  that  establishes  the 
existence  of  a  regulatory  violation,  the  application 
is  properly  rejected.   Such  information  does  not  cure 
a  deficiency;  it  proves  a  violation. 

J°ea§_£i_Ig2£l!I .  a0  IBLi  209  (»Pr-  26.  1984) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  E,  Form  3112-6a,  which  is  unsigned  is  not 
properly  completed  and  must  be  found  to  be  unacceptable. 

£are2_D . _ He Ca n iel ,  80  IBLA  393  (Bay  la,  1984) 


where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  space  designated 
"HARK  SOCIAL  SECURITY  NUBBER,"  which  is  the  same  number 
used  in  the  corresponding  Part  A,  Form  3112-6,  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

David_Earl_Frie,  81  IBLA  "49  (Bay  18,  198U) 


Where  a  simultaneous  oil  and  gas  lease  applica- 
tion bears  a  date  subsequent  to  the  close  of  the  filing 
period,  but  the  evidence  discloses  that  the  applica- 
tion was  dated,  signed,  and  submitted  to  BLM  during  the 
filing  period,  and  it  is  established  that  the  misdating 
was  merely  inadvertent  and  not  done  with  an  intent  to 
obtain  a  lease  by  fraud,  the  misdating  is  a  nonsubstan- 
tive error  which  does  not  require  the  rejection  of  the 
application . 

BilljLW^^ddy.,  80  IBLA  213  (Apr.  26,  1984) 


Where  an  oil  and  gas  lease  offeror  properly 
receives  notice  of  his  priority,  and  notice  of  the 
requirements  that  the  rental  payment  must  be  paid  and 
that  the  lease  must  be  executed  within  30  days,  the 
failure  to  make  the  rental  payment  and  execute  the 
lease  within  the  30-day  period  will  result  in  rejection 
of  the  application.   The  offeror's  absence  from  his 
address  of  record  when  the  notice  was  received  at  his 
address  will  not  excuse  noncompliance  with  43  CFR 
3112.6-1. 

I l2an.ne_.Ervi H •    81  IELA  100  (Bay  29,  1984) 


A  simultaneous  oil  and  gas  lease  application  was 
not  properly  completed  in  accordance  with  43  CFR 
3112.2-1  (g)  (1982),  where  the  identification  numbers  on 
Parts  A  and  B  of  the  application  do  not  match.   Such  an 
error  renders  the  application  unacceptable,  regardless 
of  whether  it  was  discovered  before  or  after  the 
drawing.   The  applicant  is  entitled  to  a  return  of  his 
filing  fees,  minus  a  $75  procP:;sing  fee,  and  the  Board 
will  remand  the  case  to  the  Bureau  of  Land  Banagement 
for  that  purpose. 

Tillma______ac_son,  80  IBLA  225  (Apr.  30,  1984) 


Under  43  CFR  3112.2-2  (198.!),  it  is  proper  for  BLB 
to  disqualify  simultaneous  oil  and  gas  lease  applica- 
tions submitted  with  uncollectible  filing  fees  and 
require  payment  of  the  debt  as  a  condition  for  further 
participation  in  the  simultaneous  leasing  program,  even 
where  an  applicant  substitutes  a  collectible  remittance 
after  the  filing  period. 

S__ish_K__Arora,  80  IBLA  271  (Bay  4,  1984) 


In  Lowej  v.  Watt,  684  F.2d  957  (D.C.  Cir.  1982), 
and  Co_er  v.  Watt,  720  F.2d  626  (10th  Cir.  1983),  the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d.b.a. 
Resource  Service  Co.  was  held  to  be  effective  to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company's  contract  with  its  clients.   The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a  client's  offer  at  the  time  of  a  drawing 


A  mismatched  Part  A  and  Part  B  in  the  automated 
simultaneous  oil  and  gas  leasing  system  renders  an 
application  unacceptable  under  the  regulations  because 
the  computer  is  prevented  from  fully  completing  the 
automated  program. 

ilarold_Euaene_Turner,  81  IBLA  106  (Bay  30,  1984) 


Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form  Part  B 
differs  from  that  on  Part  A,  the  application  is  unac- 
ceptable, and  appellant  is  entitled  to  a  refund  of  her 
filing  fees  paid  in  excess  of  $75  per  application  form 
as  a  result. 

fla____an_S_e_r  >    81  IBLA  220  (June  6,  1984) 


BLM  may  properly  reject  a  simultaneous  oil  aDd  gas 
lease  application  which  is  not  signed  within  the  appro- 
priate filing  period  in  accordance  with  43  CFR 
3112.2-1  (c)   (1982)  . 

Thomas  N.  Gwyn.  82  IBLA  11  (July  5,  1984) 


where  a  simultaneously  filed  oil  and  gas  lease 
application  is  executed  in  a  manner  which  incorporates 
numerous  errors  and  violates  several  regulations,  and 
thus  creates  ambiguities  which  cannot  be  resolved  with- 
out the  subsequent  submission  of  further  information, 
the  application  should  be  rejected.   The  fact  that 
certain  of  these  errors  or  violations  have  been  held 
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to  be  trivial  or  nonsubstantive  when  considered  indi- 
vidually in  other  cases  cannot  serve  to  mitigate  the 
cumulative  effect  of  all  of  them  appearing  in  a  single 
application. 

Maurice  W.  Coburn  (On  Reconsideration) ,  82  IBLA  112 
(July  24,  1984)" 


BLM  may  not  properly  reject  a  simultaneous  oil  and 
gas  lease  application  where  the  application  is  signed 
on  behalf  of  the  applicant  and  the  signature  includes 
the  title  of  the  applicant  as  "partner"  of  a  particular 
partnership,  designated  as  another  party  in  interest, 
since  it  is  possible  to  determine  the  identity  of  the 
applicant  and  the  word  referring  to  title  should  have 
been  treated  as  surplusage. 

Ann_Mi_Da.vis_et._aij.,  82  IBLA  151  (July  30,  1984) 


Failure  of  a  first-drawn  simultaneous  oil  and  gas 
lease  application  to  reveal  the  relationship  between 
the  person  signing  the  application  and  the  corporate 
applicant,  contrary  to  provision  of  13  CFR  3112.2-1 (b), 
does  not  constitute  a  substantial  defect  so  as  to  pre- 
vent lease  issuance,  where  a  reviewing  Dnited  States 
District  Court  finds  that  the  Bureau  of  Land  Management 
employees  concerned  have  actual  knowledge  of  the  rela- 
tionship. 

A I!B_Production_Co_ •    82  IBLA  228  (Aug.  23,  1981) 


where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form 
Part  B  differs  from  that  on  Part  A,  the  application 
is  unacceptable. 

MfiSi-SEencer,  82  IBLA  245  (Aug.  28,  1984) 


Where  Part  A  of  an  automated  simultaneous  oil  and 
gas  lease  application  is  not  submitted  with  Part  B  and 
is  not  on  file  at  the  time  of  receipt  of  Part  B,  i.e. . 
by  the  end  of  the  filing  period  for  applications,  BLH 
may  properly  declare  the  lease  application  to  be 
unacceptable,  even  where  it  was  erroneously  included 
in  the  lease  drawing. 

______Ca_a_ra_da ,  83  IBLA  25  (Sept.  21,  198U) 


Where,  after  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  authorized  officer 
mails  a  notice  to  the  successful  drawee  informing  him 
of  his  priority  and  the  requirement  that  the  advance 
rental  must  be  paid  within  the  allotted  time,  which 
letter  is  received  at  his  address  of  record,  his  sub- 
sequent failure  to  remit  the  rental  timely  will  dis- 
qualify his  application  even  though  he  asserts  that  the 
person  who  received  and  signed  for  the  notice  was  not 
his  designated  agent  for  receipt  of  mail. 

After  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  applications  the  requirement  that  the  first 
year's  rental  be  received  in  the  proper  office  within 
the  allotted  time  after  notice  to  the  applicant  is  man- 
datory, and  consideration  of  excuses  for  failure  to 
comply  is  not  permitted. 


2IL___e__A.__L_ASES--Continued 
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A  simultaneous  oil  and  gas  lease  application  was 
not  properly  completed  in  accordance  with  4 3  CFR 
3112.2-1  (g)  (1982)  where  more  than  one  circle  per 
column  was  darkened  in  the  space  provided  for 
indicating  an  applicant's  identification  number. 
Such  an  error  renders  the  application  unacceptable, 
and  the  applicant  is  entitled  to  a  return  of  his  filing 
fees,  minus  a  $75  processing  fee. 

«2££en__cbert_Haas,  83  IBLA  95  (Oct.  1,  1984) 


A  simultaneous  oil  and  gas  lease  application  is 
not  properly  completed  in  accordance  with  43  CFR 
3112.2-1  (g)  (1982),  where  the  identification  numbers  on 
Parts  A  and  E  of  the  application  do  not  match.   Such  an 
error  renders  the  application  unacceptable.   The  appli- 
cant is  entitled  to  a  return  of  his  filing  fees,  minus 
a  $75  processing  fee,  and  the  Board  will  remand  the 
case  to  the  Bureau  of  Land  Management  for  that  purpose. 

La!e_2§_¥__c______rri_,  83  IBLA  233  (Oct.  19,  1984) 


Lands  classified  as  within  a  known  geologic 
structure  of  a  producing  oil  and  gas  field  (KGS)  at  any 
time  prior  to  lease  issuance  must  be  leased  competi- 
tively.  The  simultaneous  oil  and  gas  lease  offer  for 
such  lands  must  be  rejected  even  though  the  KGS  deter- 
mination probably  would  not  have  been  applied  to  the 
lands  but  for  the  delay  in  lease  issuance  caused  by  the 
Secretary's  suspension  of  the  simultaneous  oil  and  gas 
leasing  program.   Furthermore,  applicant's  rights  are 
not  impaired  in  such  a  case  because  the  drawing  merely 
establishes  the  priority  of  filing  an  offer,  it  does 
not  vest  in  the  lease  applicant  the  right  to  an  oil  and 
gas  lease. 

The  Secretary  has  the  power  to  prescribe  proper 
and  necessary  rules  and  regulations  to  accomplish  the 
purpose  of  the  Mineral  Leasing  Act,  and  pursuant  to 
this  and  other  authority,  the  Secretary  has  the  power 
to  create,  and  operate,  or  to  suspend  the  simultaneous 
oil  and  gas  leasing  program  which  was  designed  to 
implement  the  noncompetitive  leasing  provisions  of  the 
Act. 

_ose___A_,_T_ I la dira ,  83  IBLA  256  (Oct.  23,  1984) 


An  offer  signed  without  further  identification  by 
a  partner  of  a  partnership  that  is  the  first-drawn 
applicant  under  the  simultaneous  oil  and  gas  leasing 
program  is  not  properly  rejected  under  43  CFR  3102.4 
for  failure  to  reveal  the  relationship  between  the 
potential  lessee  and  the  signatory. 

Corinth  Partnership  (On  Remand) ,  83  IBLA  277  (Oct.  25, 
1984)  ~ 


Under  43  CFR  3112.2-l(b)  and  43  CFR  3102.4  (1982), 
a  simultaneous  oil  and  gas  lease  application  must  be 
rendered  in  a  manner  to  reveal  the  name  of  the  appli- 
cant, the  name  of  the  signatory,  and  their  relationship, 
where  the  signatory  is  an  agent  or  attorney-in-fact  for 
the  applicant. 

T.E.T.  Partnership  et  al..  84  IBLA  10  (Nov.  26,  1984) 


2tSi£i_£i*»  83  IBLA  47  (Sept.  24,  1984) 
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Pursuant  to  43  CFB  3112.6-1  (b)  the  power  of 
attorney  authorizing  an  attorney-in-fact  to  sign  lease 
offers  submitted  under  the  simultaneous  filing  proce- 
dures must  prohibit  the  attorney-in-fact  from  filing 
offers  on  behalf  of  any  other  offeror,  and  where  the 
power  of  attorney  fails  to  include  such  a  prohibition, 
the  offer  is  properly  rejected. 

SATELLITE_8  30512H,  84  IBLA  71  (Dec.  5,  1984) 


An  unsigned  check  tendered  within  the  30-day 
notice  period  provided  by  43  CFB  3112. 4-1  (a)   (1982)  is 
not  acceptable  for  rental  payment.   BLH  must  reject  an 
oil  and  gas  lease  offer  when  a  properly  executed  check 
submitted  for  rental  payment  to  replace  an  unsigned 
check  is  received  after  the  expiration  of  the  30-day 
period. 

Ste£hen_Hi_ThomESon,  84  IBLA  146  (Dec.  12,  1984) 


SIL_A ND_G AS_L EASES — Con  t  i  nu  ed 

APPLICATIONS — Continued 

Filing--Continued 

Where  a  leasing  service  company's  client  wins  a 
Federal  oil  and  gas  lease  at  a  drawing  in  which  the 
leasing  service  and  its  officer  participate,  the  mere 
participation  of  the  company  and  the  officer  in  the 
same  filing,  without  anything  more  to  create  an  inter- 
est in  them  in  the  client's  lease,  does  not  constitute 
a  violation  of  the  regulations  which  should  be  charged 
against  the  client. 

A  reference  in  a  letter  to  the  Bureau  of  Land 
Management  from  the  winning  drawee  in  a  simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  but  it  would  ordinarily  warrant  further 
investigation.   Where  a  hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a  violation  of  the 
regulations  in  the  filing,  evidence  should  also  be 
presented  on  this  issue  to  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 


Filing 

where  the  owner  of  a  leasing  service  has  no  in- 
terest in  the  offers  prepared  and  submitted  by  him  on 
behalf  of  his  clientele,  an  offer  on  the  same  parcel 
filed  by  the  owner  in  his  own  name  does  not  constitute 
a  prohibited  multiple  filing. 

Illifi-sZi-PoSSIS'  "^  IBLA  186  (Jan.  30,  1980) 


Under  43  CFF  3102.6-1  (a)  (2),  if  a  lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be  ac- 
companied by  separate  statements  over  the  signatures  of 
the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  including  royalty  interest  or 
interest  in  any  operating  agreement  under  the  lease, 
giving  full  details  of  the  agreement  or  understanding 
if  it  is  a  verbal  one.   The  statement  must  be  accom- 
panied by  a  copy  of  any  such  written  agreement  or 
understanding . 

EIA2abe.£h_r!cClellan,  45  IBLA  31,2  (Feb.  7,  1980) 


An  oil  and  gas  lease  offer  is  properly  rejected, 
where  an  official  of  the  bank  on  which  the  offeror's 
check  to  cover  the  filing  fee  was  drawn,  corroborates 
that  the  check  was  uncollectible. 

£]>i£les_*i_3alti§on»  46  IBL*  13°  (Bar.  19,  1980) 


A  fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  teen 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.   and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a  lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a  par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harri_Si_Hillsx_Kenneth  E._Bot h ,  48  IBLA  356  (July  11, 
1980) 


A  fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  ky 
the  contractual  arrangement  of  a  leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

Valerie  Hellor.  Elizabeth  B.  Drozda.  49  IBLA  303 
(Aug.  20,  1980) 


A  sight  draft  is  an  acceptable  form  of  remittance 
to  satisfy  43  CFB  3112. 2- 1  (a)  (1)  governing  filing  fees 
for  simultaneous  oil  and  gas  lease  offers. 

w.iAii35_Ei_Jefi£r.s.i_Jri,  14b  IBLA  322  (Apr.  4,  1980) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror's  check  to  cover  the  filing  fee  is 
dishonored  by  the  bank  because  of  insufficient  funds 
in  the  account  on  which  the  check  is  drawn. 

3*EI_5i_£U»fiiaas,  47  IBLA  10  (Apr.  10,  1980) 


Under  43  CFR  3102.6-1  (a)  (2),  if  a  lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  signatures 
of  the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a  verbal  one,  and 
a  copy  of  any  written  agreement  or  understanding.   The 
regulation  requirement  is  not  net  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whoa  it  has  not 
actually  contracted,  but  with  whoa  the  offeror's  pri- 
aary  agent  contracted  to  perform  leasing  services.   To 
show  the  necessary  agency  and  contractual  authority. 
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the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

CI i f f_Bezey. ,  50  IBLA  157  (Sept.  JO,  1980) 
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contrary  to  an  applicant's  instructions,  in  order  to 
make  the  filing  complete. 

«Stro_Enera^_Inc.  ,  52  IBLA  369  (Feb.  19,  1981) 


Where  an  oil  and  gas  leasing  service  has  an  inter- 
est in  the  offers  of  its  clients,  and  where  it  files 
offers  for  multiple  clients  on  one  particular  parcel, 
the  service  has  increased  the  probability  of  its  suc- 
cess in  the  drawing,  and  all  of  its  clients'  offers 
for  that  parcel  must  be  rejected  under  U3  CFR  3112.5-2. 

Donald  W.  Coyer,  Fred  L.  Engle.  d.b.a.  Resource  Service 

Coii_Inci (Appellants);  Alfred  L.  Easterday.  Bureau  of 

t*!id_!32il§il§5Silt lB5§E2B^eSi5l (On    Judicial    Remand)  , 

50  IBLA  306  (Oct.  1<4,  1980) 

2i_ Ri-Seedonj.^ r . x_e t_a U  ,  51  IBLA  378  (Dec.  31,  1980) 


Where  an  oil  and  gas  lease  offeror  makes  reference 
by  serial  number  in  its  offer  to  its  corporate  qualifi- 
cations which  were  previously  filed  in  another  Eureau 
of  Land  Management  State  Office  and  such  qualifications 
were  on  file  in  that  office  on  the  date  of  the  lease 
offer,  the  offer  nay  not  be  rejected  because  at  the 
time  of  consideration  of  the  offer  the  qualifications 
had  been  removed  from  active  status  without  the  offer- 
or's knowledge. 

ARI;l1EX_0il_E_Ex£lorationx_Inci,  53  IELA  37  (Feb.  26, 
198lf 


BLB  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a  drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Under  <43  CFR  3112.2-2  (b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLB  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

An  applicant  is  required  to  submit  a  filing  fee 
for  every  ostensible  application  whether  or  not  it  is 
completed  as  required  under  the  regulations.   Thus,  a 
failure  to  remit  enough  money  to  cover  all  of  the  fees 
due  for  a  group  of  filings  is  not  excused  because  one 
of  the  filings  may  not  have  been  properly  completed. 

I§ieral_Eneray__Cor£a,  51  IBLA  1«U  (Nov.  2a,  1980) 


A  cashier's  check  is  an  acceptable  form  of  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  a 
bank  upon  itself,  issued  by  an  authorized  officer  of 
the  bank,  and  directed  to  another  person.   Where  a 
check  submitted  as  a  filing  fee  appears  on  its  face  to 
be  a  valid  cashier's  check,  a  Bureau  of  Land  Banagenent 
decision  refusing  such  a  check  will  be  reversed  and  the 
case  remanded  to  BLM. 

2lI_Petroleu».I._Inci,  52  IELA  239  (Feb.  6,  1981) 

Iia!l^_fli_52Se£x_  J£i  •    ^3  IELA  146  (Bar.  9,  1981) 


Pursuant  to  43  CFR  3112.1-1,  all  lands  which 
are  not  within  a  known  geologic  structure  of  a  produc- 
ing oil  and  gas  field  and  are  covered  by  canceled  or 
relinquished  leases,  leases  which  terminated  for  non- 
payment of  rental  or  leases  which  expired  by  operation 
of  law  at  the  end  of  their  primary  or  extended  terms, 
are  subject  to  leasing  only  in  accordance  with  the 
simultaneous  filing  system.   The  Bureau  of  Land  Manage- 
ment has  no  discretion  under  the  regulations  to  accept 
over-the-counter  offers  for  such  lands. 

John  W.  Foderick,  53  IBLA  258  (Bar.  19,  1981) 

Curt is_ Wheeler ,  54  IBLA  227  (Apr.  27,  1981) 

2l»S§_C._Haaaard,  55  IBLA  36  (Bay  28,  1981) 


Under  M3  CFR  3112-2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  meet  the  $10  filing  fee  per  card,  BLB  properly 
determined  that  the  entire  group  was  unacceptable  and 
returned  the  filings  to  the  offerors. 

Orderly  administration  of  the  oil  and  gas  leasing 
program  demands  that  filing  fees  be  paid  to  BLB  in  a 
manner  consonant  with  administrative  convenience  and 
in  accordance  with  the  regulations.   This  necessarily 
requires  that  BLB  cannot,  without  prior  written 
instruction,  transfer  money  paid  for  one  purpose  to 
another  use,  e..  a^. ,  money  paid  for  one  month's  simul- 
taneous drawing  to  another  month's  simultaneous 
drawing. 

§ tewart_Ca_Dit a l_Cor.p_. ,  53  IBLA  369  (Bar.  30,  1981) 


An  employee's  uncorroborated  affidavit  stating  that 
a  separate  statement  concerning  parties  in  interest  was 
sent  for  each  oil  and  gas  lease  offer  is  insufficient 
to  rebut  the  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  have 
not  misplaced  or  lost  the  document  in  issue. 

A  copy  of  a  document  is  not  considered  to  be  among 
the  number  filed  if  it  is  only  received  and  date- 
stamped  and  returned  to  an  applicant  as  evidence  of 
receipt.   Such  acknowledgement  of  receipt  by  Bureau  of 
Land  Banageaent  personnel  does  not  constitute  a  deter- 
mination that  the  filing  was  complete  or  that  all  the 
documents  recited  in  the  cover  letter  were  included. 
BLB  is  not  required  to  retain  that  copy  of  the  document. 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  over-the-counter  lease  offer  as  required 
by  the  regulations  in  43  CFR  3111.1-1  (a)  the  lease 
offer  is  properly  rejected.   Failure  to  submit  the 
required  number  of  copies  is  not  included  in  the  list 
of  curable  defects  in  13  CFR  3111.1-1  (e)  and,  there- 
fore, the  offer  must  be  rejected.   However,  when  the 
additional  required  copy  of  the  lease  offer  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  from  the  time  of  the  fil- 
ing of  the  additional  copy  with  the  BLB. 

£urtis_J* feeler ,  55  IBLA  65  (Bay  29,  1981) 
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A  Traveler's  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2  (1980),  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

Hichaela  H.  Fitzpatnck.  George  H.  Fitzpatrick .  55  IBLA 
108  (June  1,  1981) 


Onder  the  provisions  of  <»3  CFR  3102.2-6  (b), 
where  a  uniform  agreement  is  entered  into  between 
several  offerors  or  applicants  and  an  agent,  a  single 
copy  of  the  agreement  and  the  statement  of  understand- 
ing may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section,  pro- 
vided that  a  list  setting  forth  the  name  and  address 
of  each  such  offeror  or  applicant  participating  under 
the  agreement  be  filed  with  the  proper  Bureau  of  Land 
Banagement  office  not  later  than  15  days  from  each 
filing  of  applications  under  13  CFR  Subpart  3112. 

AIiIil_Si_l*2yotni ,    55    IBLA    196     (June    16,    1981) 

l°beii_Ri_ Amdahl ,  62  IBLA  2«6  (liar.  15,  1982) 

JiI>et_Thom£son,    65    IBLA    383     (July    20,    1982) 


A  regulation  should  be  sufficiently  clear  that 
there  is  no  reasonable  basis  for  an  oil  and  gas  lease 
applicant's  noncompliance  with  the  regulation  before  it 
is  interpreted  to  deprive  an  applicant  of  a  preference 
right  to  a  lease.   A  regulation  specifying  a  bank  money 
order  as  an  acceptable  form  of  remittance  requires  the 
acceptance  of  a  personal  money  order  issued  by  a  bank. 


Charles_Ji_Ridzewski,  55  IBLA  37  3  (June  29,  1981) 

88  I.D. 


625 


Georae_Wi_netz,  56  IBLA  9  7  (July  15,  1981) 
22bert_Li_Andersen_et_al..  56  IBLA  182  (July  20,  1981) 


SI  i_il!E_5AS_  LEASES — Continued 

APPLICATIONS — Continued 

Filing — Continued 

Filing  fees  submitted  in  the  form  of  an  instrument 
drawn  by  a  tank  on  its  own  assets,  and  which  is  signed 
by  an  officer  of  the  bank  and  is  a  direct  obligation  of 
the  issuing  bank  are  acceptable  under  43  CFR  3112.2-2. 

El2A§e_Millerx_David_Hiller,  56  IBL*  7  (June  30,  1981) 


A  drawing  entry  card  not  received  until  after  the 
close  of  the  filing  period  is  invalid  even  if  the  delay 
in  delivery  is  the  fault  of  the  postal  service. 

Derrick_ Fuller,  56  IBLA  33  (July  8,  1981) 


Under  4  3  CFR  3112.2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

Allen  H.  Taylor.  56  IBLA  113  (July  20,  1981) 


An  oil  and  gas  lease  drawing  entry  card  is  prop- 
erly rejected  under  U3  CFR  3112.2-1  (b)   (1980)  where  it 
is  not  signed  holographically  (manually)  by  the  appli- 
cant or  by  someone  authorized  to  sign  on  her  behalf. 
BLH  is  not  tarred  from  rejecting  the  offer  either  by 
its  acceptance  of  applicant's  filing  fee  or  by  its  pub- 
lishing of  applicant's  name  as  the  first  drawee. 

Betty  J.  Thomas,  56  IBLA  323  (July  29,  1981) 


A  simultaneous  oil  and  gas  lease  offer  is  prcperly 
rejected  where  the  application  is  dated  prior  to  the 
filing  period. 

££§£e_Grant.  58  IBLA  366  (Oct.  20,  1981) 


A  bank  personal  money  order  is  an  acceptable  form 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  U3  CFR  3112.2-2. 

W..  B.  Pries tx_Bichael_Ma n duca ,  55  IBLA  398  (June  30, 
1981) 


Where  an  offeror  submits  two  drawing  entry  cards 
on  a  parcel,  both  cards  are  properly  disqualified.   It 
is  irrelevant  that  there  may  have  been  actually  only 
one  card  in  the  drawing  due  to  Bid's  rejection  of  the 
other  before  the  drawing,  as  it  is  the  submission  of 
more  than  one  card  per  parcel  which  is  prohibited  under 
143  CFR  3112.2-1  (a)  (2)  . 

F.  J.  Kretschmer.  59  IBLA  115  (Oct.  26,  1961) 


A  cashier's  check  is  an  acceptable  form  of  remit- 
tance for  payment  of  the  filing  fee  accompanying  a 
simultaneous  oil  and  gas  lease  offer  under  13  CFR 
3112.2-2.   A  cashier's  check  is  a  draft  drawn  by  the 
issuing  bank  upon  itself,  signed  by  an  authorized 
employee  of  the  bank,  and  payable  to  another  person. 
Where  a  check  submitted  as  a  filing  fee  appears  to 
meet  these  criteria  on  its  face,  it  will  be  considered 
the  equivalent  of  a  cashier's  check. 

A  regulation  specifying  a  bank  money  order  as  an 
acceptable  form  of  remittance  requires  the  acceptance 
of  a  personal  money  order  issued  by  a  bank. 

John_Li_Messinier^_Norris_C._Delamorei_Jri,  56  IBLA  1 
(June  30,  1981) 


Where  Bureau  of  Land  Hanagement  rejects  a  simulta- 
neous oil  and  gas  lease  application  because  the  appli- 
cant's corporate  qualifications  file  did  not  accurately 
reflect  the  corporate  structure  at  the  time  of  the 
application's  filing  as  required  by  U3  CFR  3102.2-5(a), 
and  the  applicant  establishes  that  its  file  was  current 
and  accurate,  but  a  question  remains  as  to  the  appli- 
cant's compliance  with  13  CFR  3102.2-5(b),  the  Eureau 
of  Land  Hanagement  decision  will  be  vacated  and  the 
case  remanded  for  further  action. 

Iil£i_Jack_Cil_Co.,  59  IBLA  163  (Oct.  26,  1981) 
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Pursuant  to  13  CFR  3112.1-1,  all  lands  which  are 
not  within  a  known  geologic  structure  of  a  producing 
oil  and  gas  field  and  are  covered  by  canceled  or  relin- 
quished leases,  leases  which  terminated  for  nonpayment 
of  rental  or  leases  which  expired  by  operation  of  law 
at  the  end  of  their  primary  or  extended  terms,  are  sub- 
ject to  leasing  only  in  accordance  with  the  simultan- 
eous filing  system. 

Edn aJiJi  1 1  ia ms ,  59  IBLA  196  (Oct.  27,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  other  parties  in  interest  and  multiple 
filings,  are  left  unanswered. 

William_C._Reulina,  59  IBLA  22b  (Oct.  28,  1981) 


A  simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a  corporate  agent  in  accordance  with 
143  CFR  3112.2-1  (b)  where  the  space  for  the  agent's  sig- 
nature contains  only  three  initials  and  the  name  of  the 
corporation,  and  the  application  is  properly  rejected. 

£ha.rles_Goodrich,  60  IBLA  25  (Nov.  16,  1981) 

Paulette_Mi_Brashear,  69  IBLA  169  (Dec.  13,  1982) 


Although  BLM  may  properly  reject  a  noncompetitive 
oil  and  gas  lease  offer  for  failure  to  disclose  other 
parties  in  interest  pursuant  to  43  CFR  3102.7  (1979), 
or  because  of  a  multiple  filing  in  violation  of  43  CFR 
3112.5-2  (1979),  such  a  decision  must  be  supported  by 
facts  of  record.   In  the  absence  of  such  evidentiary 
support,  the  Board  will  set  aside  the  decision  and 
remand  the  case  to  BLM  for  further  consideration  and 
preparation  of  a  proper  record. 

l25»l_ti_tinS»  fa0  IBLA  l*7  (Nov.  17,  1981) 


The  presumption  of  regularity  which  supports  the 
official  acts  of  public  officers  in  the  discharge  of 
their  duties  must,  for  reasons  of  public  policy  and 
under  burden  of  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  mailed  are 
duly  delivered.   Thus,  when  Government  files  do  not 
indicate  that  a  document  was  received,  an  appellant 
must  show  not  merely  that  the  document  was  properly 
transmitted,  but  that  it  was,  in  fact,  actually 
received . 

The  provisions  of  43  CFR  3102.6-2  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fail  to  comply  therewith,  the  application 
must  be  rejected. 

5ernard_Si_Stor£er,  60  IBLA  67  (Nov.  19,  1981) 


Where  an  offeror  fails  to  submit  a  list  of  corpo- 
rate officers  with  his  noncompetitive  over-the-counter 
lease  offer,  as  required  by  43  CFR  3102.2-5  (a)  (3),  the 
lease  offer  is  properly  rejected.   However,  when  the 
required  evidence  of  corporate  qualifications  is  sub- 
mitted with  the  notice  of  appeal,  the  offer  may  be 
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reinstated  and  allowed  to  earn  priority  from  the  time 
of  submission  of  the  evidence  of  qualifications. 

Horn  Silver  Wines  Co.,  Inc..  60  IBLA  107  (Nov.  20, 
1981) 


An  applicant  for  a  simultaneous  oil  and  gas  lease 
who  is  legally  a  minor  at  the  time  he  executes  and 
files  the  application  is  not  qualified  to  hold  a  lease 
under  the  regulations,  and  the  application  is  properly 
rejected. 


Scot t_2A_ Adams,  60  IBLA  288  (Dec.  17,  1981) 


88  I.D.  1110 


Where  an  oil  and  gas  lease  applicant  files  an 
application  with  alleged  statement  of  qualifications  of 
a  partnership  but  receives  no  serial  number  for  the 
statement  of  qualifications  under  the  regulation  at 
43  CFR  3102.2-l(c)  and  later  files  an  application  with 
no  statement  of  qualifications  as  required  by  the  regu- 
lation at  43  CFR  3102.2-4,  the  second  application  must 
be  rejected  as  incomplete. 

Zappia  Exploration  Group.  60  IBLA  336  (Dec.  22,  1981) 


A  simultaneously  filed  oil  and  gas  lease  applica- 
tion may  not  be  rejected  as  incomplete  simply  because 
the  applicant  failed  to  indicate  a  middle  initial  or 
indicate  the  absence  of  one  on  the  front  of  the  appli- 
cation form  where  no  ambiguity  exists  as  to  the  iden- 
tity of  the  applicant. 

2eorg.e_E._Con  ley.  61  IBLA  78  (Dec.  31,  1981) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where  on  a 
simultaneous  oil  and  gas  lease  application  a  corporate 
applicant  references  a  corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualifications  as 
required  by  43  CFR  3102.2-5,  and  pursuant  to  43  CFR 
3112.6-1  (b),  BLM  properly  rejects  the  application. 

£iS£ri.2I!_£OEEi»  61  IBLi  90  (Dec.  31,  1981) 

Rejiw_______ire_L_nd_and__o_alt__C__,  62  IELA  296 

(Mar.  16,  1982) 

I»£5l_lBSiai_Cor£.,  64  IBLA  92  (May  12,  1982) 

Redwood  Empire  Land  S  Royalty  Co. ,  64  IELA  26  7 
(June  2,  19827 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

Jlerbert_W._  Winston,  61  IBLA  199  (Jan.  26,  1982) 

Charles______f f ,  64  IBLA  234  (May  27,  1982) 

Dav i d_B. _Per r _ ,  67  IBLA  171  (Sept.  21,  1982) 

Hi_W_r_Roberts,  69  IBLA  76  (Nov.  30,  1982) 

John  A.  Blackhurst.  70  IBLA  219  (Jan.  24,  1983) 

Josephine  Sloper,  74  IBLA  234  (July  19,  1983) 


722 


2IL_*NS_SA5_L EASES — Continued 
APPLICATIONS — Continued 


OIL  AND  GAS  LEASES — Continued 


APPLICATIONS — Continued 


Filing --Con tinued 

An  American  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2,  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

A  bank  personal  money  order  is  an  acceptable  form 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  43  CFR  3112.2-2. 

2aria_C._Cawl____Jo_n_J__Cawl__,  61  IBLA  205  (Jan.  26, 
1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  other  parties  in  interest  and  multiple 
filings,  are  left  unanswered. 

£ejg_y._A._Shaw,  61  IBLA  276  (Jan.  29,  1982) 


It  is  improper  for  the  Bureau  of  Land  Management 
to  reject  a  noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a  nota- 
tion stating  that  it  is  a  reproduction. 

!§______ l___d_____CorE.,  61  IBLA  312  (Feb.  4,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  31l2.2-l(a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings  are 
left  unanswered.   An  incomplete  application  must  be 
rejected,  regardless  of  whether  the  desired  information 
is  indicated  on  an  attachment  or  in  other  documents 
in  the  file. 

2itii2_2i_i!ass,  61  IBLA  338  (Feb.  10,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (f) ,  dealing  with 
parties  in  interest  other  than  those  elsewhere  dis- 
closed, assignments,  and  multiple  filings,  are  left 
unanswered . 

*±ili:l__._____r_u__.  62  IBLA  a0  (Feb.  24,  1982) 

:Ii£!£_T__Th_m_so_,  66  IBLA  273  (Aug.  17,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealinj  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered.   The  submission  of  an  attached 
document  containing  the  answers  to  questions  (d) 
through  (f)  does  not  comply  with  43  CFR  3112.2-1  (a), 
requiring  completion  of  the  approved  form. 
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where  Eureau  of  Land  Management  rejects  a  non- 
competitive oil  and  gas  lease  application  because  the 
applicant's  corporate  qualifications  file  did  not 
accurately  reflect  the  corporate  structure  at  the  time 
of  the  application's  filing  as  required  by  43  CFR 
3102.2-5(a),  and  the  applicant  establishes  that  its 
file  was  current  and  accurate,  the  Bureau  of  Land  Man- 
agement decision  will  be  vacated  and  the  case  remanded 
for  further  action. 

£bam£ion_Resourcesi_Inci,  63  IBLA  46  (Mar.  30,  1982) 


Where  an  oil  and  gas  lease  applicant  who  is  an 
employee,  but  not  a  client  of  a  leasing  service  and  has 
no  agreement  with  the  leasing  service,  uses  the  ser- 
vice's parcel  selection  information  to  complete  her 
application,  the  leasing  service  is  not  her  agent 
within  the  meaning  of  43  CFR  3102.2-6  and  the  documents 
required  by  that  regulation  need  not  be  filed. 

iilIiin_Ii._Zil!JSi§a'  <>i    IBLA  81  (Mar.  30,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a  corporate  agent  in  accordance  with 
43  CFR  3112.2-1  (b)  where  the  space  for  the  agent's 
signature  contains  only  the  name  of  the  corporation  and 
a  notation  that  it  is  the  applicant's  agent. 

Even  assuming  arguendo  that  apparent  omissions  on 
an  oil  and  gas  lease  application  are  not  sufficient  to 
put  the  purchaser  of  an  interest  in  the  application  on 
notice  that  it  was  defective,  a  defective  original 
application  is  nevertheless  subject  to  rejection, 
because  the  bona  fide  purchaser  protection  does  not 
apply  to  any  purchaser  of  interests  in  a  lease  offer  or 
application  and  does  not  limit  the  Department's  author- 
ity to  reject  such  defective  applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  misin- 
formation by  Departmental  employees.   Nor  is  BLM  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a  third  party. 

B°b§Ii_Wi_fli§I§.  63  IBLA  100  (Mar.  31,  1982) 


A  noncompetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a  corporation  in  a  simultaneous 
drawing  is  properly  rejected  where  it  is  not  accom- 
panied by  a  complete  list  of  corporate  officers,  pur- 
suant to  43  CFR  3102.2-5  (a)  (3)  ,  and  where  the  corporate 
qualifications  file  referenced  in  the  application  was 
incomplete.   Such  a  deficiency  cannot  be  cured  after 
the  drawing. 

Adobe_Oil___Ga__Cor__.  63  IBLA  106  (Mar.  31,  1982) 

Silco_Pro_erties__Inc.,  68  IBLA  215  (Nov.  10,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-l(a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 


Leroy._Gi_Boudrea.ux,  62  IBLA  255  (Mar.  15,  1982) 


Clifford_E._Shaw,  63  IBLA  293  (Apr.  22,  1982) 
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The  Bureau  of  Land  Management  aay  properly  reject 
a  noncompetitive  oil  and  gas  lease  offer  where  the 
acreage  applied  for,  as  determined  from  a  protracted 
survey,  exceeds  the  maximum  allowable  acreage  under 
13  CFR  3110.1-3  (a)  . 

S£UCe_LeHaire,  63  IBLA  300  (Apr.  26,  1982) 


where  a  noncompetitive  over-the-counter  lease 
offer  for  unsurveyed  acquired  lands  fails  to  provide  a 
land  description  from  the  deed  or  other  acquisition 
document,  or  by  courses  and  distances,  and  fails  to 
include  a  map  indicating  the  desired  lands,  as  required 
by  13  CFR  3101. 2-3  (b),  the  offer  is  properly  rejected. 
However,  when  the  additional  required  information  is 
filed  with  the  notice  of  appeal,  the  offer  may  be  rein- 
stated and  given  priority  from  the  time  of  the  filing 
of  such  information. 

Brian_0._Blevins,  63  IBLA  304  (Apr.  26,  1982) 
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his  agent  fails  to  comply  therewith  by  neglecting  to 
include  a  list  of  clients'  names  and  addresses,  the 
application  must  be  rejected. 

£3  n  ie  1_D.  _Wj(  les ,  61  IBLA  339  (June  10,  1982) 


Under  the  provisions  of  43  CFR  3102.2-6  (t),  where 
a  uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a  single  copy  of  the  agreement 
and  the  statement  of  understanding  may  be  filed  with 
the  proper  office  in  lieu  of  the  showing  required  in 
paragraph  (a)  of  this  section,  provided  that  a  list 
setting  forth  the  naie  and  address  of  each  such  appli- 
cant participating  under  the  agreement  is  filed  with 
the  proper  ELM  office  not  later  than  15  days  from  the 
close  of  the  filing  period  for  each  drawing  under 
43  CFR  Subpart  3112. 

fiS^er t_Ei_ Da vis,  65  IBLA  135  (June  28,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a  corporation  in  a  simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a  list  of  cor- 
porate officers  as  required  by  U3  CFR  3102.2-5(a)  or  by 
a  reference  to  a  BLPI  serial  number  indicating  where 
such  information  can  be  found.   Such  an  omission  cannot 
be  cured  after  the  drawing. 

An  alleged  ambiguity  in  a  regulation  can  excuse 
compliance  with  the  terms  of  the  regulation  only  where 
the  failure  to  comply  has  been  caused  by  the  alleged 
ambiguity. 

Mickori_Creek_Oil_Co.,  63  IBLA  313  (Apr.  27,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f) ,  dealing 
with  other  parties  in  interest,  assignments,  and  mul- 
tiple filings,  are  left  unanswered. 

4IiE§d_Ri_Sonsini,  64  IBLA  83  (Hay  10,  1982) 

John_5ahr,  65  IBLA  268  (July  9,  1982) 

!!§liiS_Ei_Coii§y«  68  IBLA  16  (Oct.  19,  1982) 


Under  the  provisions  of  43  CFR  3102.2-6  (t),  where 
a  uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a  single  copy  of  the  agree- 
ment may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section, 
provided  that  a  list  setting  forth  the  name  and  address 
of  each  such  applicant  participating  under  the  agree- 
ment be  filed  with  the  proper  Bureau  of  Land  Management 
office  not  later  than  15  days  from  each  filing  of  appli- 
cations under  13  CFR  Subpart  3112. 

Sichard_Ri_Rhjfner,  65  IBLA  141  (June  29,  1982) 


Where  corporation  A  files  on  behalf  of  an 
individual  a  simultaneous  oil  and  gas  lease  application 
referencing  a  qualifications  file  number  on  the  appli- 
cation which  file  contains  qualifications  for  two  cor- 
porations, and  at  the  time  of  the  filing,  the  file 
includes  an  executed  power  of  attorney  from  the  indi- 
vidual to  corporation  B,  but  no  authorization  for 
corporation  A  to  act  on  behalf  of  the  individual,  and  a 
subsequently  filed  instrument  purporting  to  authorize 
corporation  A  to  act  on  behalf  of  the  individual  is  not 
personally  signed  by  the  individual,  there  is  a  failure 
to  comply  with  43  CFR  3102.2-l(a),  ana  43  CFR  3102.2-6, 
and  the  application  is  properly  rejected. 

l£thur_H._Kuether,  65  IBLA  184  (June  29,  1982) 


Where  a  potential  oil  and  gas  lease  applicant  that 
has  filed  a  statement  of  corporate  qualifications  in 
accordance  with  13  CFR  3102.2-1  (c),  but  has  received  no 
serial  number,  later  files  an  application  unaccompanied 
by  a  statement  of  qualifications  as  required  by  13  CFR 
3102.2-5,  the  application  must  be  rejected  as  incomplete. 

Cluff  Oil. ..Inc..  61  IBLA  156  (Hay  25,  1982) 


The  presumption  of  regularity  which  supports  the 
official  acts  of  public  officers  in  the  discharge  of 
their  duties  must,  for  reasons  of  public  policy  and 
under  burden  of  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  mailed  are 
duly  delivered.   Thus,  when  Government  files  do  not 
indicate  that  a  document  was  received,  an  appellant 
must  show  not  merely  that  the  document  was  properly 
transmitted,  but  that  it  was,  in  fact,  actually 
received. 

The  provisions  of  43  CFR  3102.6-2  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 


Where  a  corporation  files  an  application  for  a 
lease  for  a  certain  parcel  of  land  and  is  the  success- 
ful offeror  in  the  drawing  and  the  secretary  of  the 
corporation  also  filed  an  application  for  the  same 
parcel  of  land  in  the  same  drawing  as  an  individual, 
the  offer  of  the  corporation  must  be  rejected  because 
an  officer  of  the  corporation  stands  in  a  fiduciary 
relationship  to  the  corporation  and  his  offer  thereby 
increases  the  corporation's  chances  to  be  the  success- 
ful applicant. 

Richland  Resources.  66  IBLA  68  (July  29,  1982) 


Under  13  CFR  3112.2-2(b),  a  single  remittance  is 
acceptable  for  a  group  of  simultaneous  oil  and  gas 
lease  applications,  but  the  remittance  submitted  must 
be  sufficient  to  cover  all  filings.   If  the  remittance 
is  insufficient,  the  entire  group  is  unacceptable  and 
BLM  properly  returns  the  filings  to  the  applicants. 

Where  simultaneous  oil  and  gas  lease  applicants 
assert  that  their  filings  included  sufficient  fees  and 
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were  grouped  separately  from  another  group  of  filings 
with  insufficient  fees  that  was  transmitted  in  the 
same  parcel,  but  fail  to  submit  sufficient  evidence  to 
prove  the  separate  grouping,  the  decision  of  the  BLM  to 
return  all  filings  because  of  insufficient  fees  will  be 
affined. 

lE.esLL_._Enale_e.t_aK,  66  IBLA  91  (Aug.  1,  1982) 
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Where  an  applicant  is  to  be  deprived  of  a  statu- 
tory right  because  of  a  failure  to  comply  with  the 
requirements  of  a  regulation,  that  regulation  should  be 
so  clearly  set  forth  that  there  is  no  basis  for  noncom- 
pliance. 

Bri_n_D___aas,  66  IBLA  353  (Aug.  27,  1982) 

Audrey  Jean  Eoston,  67  IBLA  117  (Sept.  16,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  were 
not  received  by  BLM  within  30  days  from  the  receipt  of 
notice. 

*.§££§_________,  66  IBLA  107  (Aug.  1,  1982) 


Under  13  CFR  3112.1-1  (a),  a  prospective  lessee 
(i_e_,  one  whose  simultaneous  noncompetitive  applica- 
tion has  been  selected  and  approved  by  BLM)  must  either 
affix  a  "personal  handwritten  signature"  on  the  offer 
to  lease  form  and  stipulations,  or  the  prospective 
lessee's  agent  must  do  so.   A  rubber-stamped  facsimile 
signature  is  not  a  "personal  handwritten  signature," 
and,  where  the  prospective  lessee  affixes  such  a  fac- 
simile signature,  the  application  is  properly  rejected 
under  13  CFR  3112.6-l(d). 

__£__________.  66  IBLA  160  (Aug.  11,  1982)  89  I.D.  107 


The  Board  will  affirm  a  BLM  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
13  CFR  3102.2-6  (1980),  requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record,  as  supplemented  on 
appeal,  indicates  that  the  first-drawn  applicant  did 
comply. 

Marilyn  S.  Watson.  67  IBLA  67  (Sept.  10,  1982) 


BLM  may  properly  reject  a  noncompetitive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Mineral  Leasing  Act,  30  U.S.C.  *  226 
(1976) ,  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

fiPlden_Ea_le__etroleum,  67  IBLA  112  (Sept.  15,  1982) 


Under  the  provisions  of  13  CFR  3102. 6-1  (a)  (2) 
(1979),  where  multiple  agents  were  utilized  in  filing 
a  simultaneous  oil  and  gas  lease  drawing  entry  card, 
the  disclosure  requirements  applied  only  to  the  agent 
who  signed  the  card. 


Cliff ____e___gn__econsideration_,  66  IBLA  178  (Aug. 
19827 


12, 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

_____________ ,  66  IBLA  260  (Aug.  17,  1982) 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  a  rental  rate  on  all  noncom- 
petitive oil  and  gas  leases  issued  after  a  specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  to  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  became  effective. 

£gter_____alstrom,  66  IBLA  269  (Aug.  17,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a  corporation  in  a  simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a  list  of  cor- 
porate officers  as  required  by  13  CFR  3102.2-5  (a)  or  by 
a  reference  to  a  BLM  serial  number  indicating  where 
such  information  can  be  found.   Such  an  omission  cannot 
be  cured  after  the  drawing. 

52c.£i£§_!He.EiLY._£2EEi <  66  IBLh    313  (Aug.  21,  1982) 
Adg___0il_______Cor__,  73  IBLA  263  (June  7,  1983) 


BLM  properly  rejects  a  simultaneous  oil  and  gas 
lease  application  where  the  applicant  submitted  a  copy 
of  a  written  agreement  with  a  corporation,  which  had 
rendered  assistance  to  him  in  connection  with  filing 
the  application,  at  the  time  of  filing  his  lease  offer, 
rather  than  at  the  time  of  filing  his  lease  applica- 
tion, in  violation  of  13  CFR  3102.2-6  (a)   (1980). 

Raymond. K., Steitz.  67  IBLA  173  (Sept.  21,  1982) 


The  15-working-day  filing  period  for  a  simultane- 
ously filed  oil  and  gas  lease  application  is  rigid; 
strict  adherence  thereto  establishes  fairness  and  uni- 
formity for  all  participants,  and  BLM's  strict  enforce- 
ment thereof  is  not  arbitrary  or  capricious. 

Halte _______ us ,  67  IBLA  177  (Sept.  21,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  offer  indicates  that  the  offeror  resides  out- 
side the  geographical  limits  of  the  United  States,  BLM 
may  properly  require  the  offeror  to  submit  within  30 
days  proof  of  United  States  citizenship,  in  order  to 
establish  his  qualifications  to  hold  an  oil  and  gas 
lease.   However,  BLM  should  not  then  reject  such  an 
offer  where  the  offeror,  in  attempting  to  comply,  sub- 
mits timely  a  statement  signed  ty  an  American  consul 
stating  that  he  is  an  American  national,  without  first 
affording  the  applicant  another  opportunity  to  show 
that  he  is  a  citizen. 

Ja_es_M__Ch_d_o_ ,  67  IBLA  193  (Sept.  22,  1982) 
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The  Board  will  reverse  a  BLM  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFS  3102.2-6  (1980),  requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record  establishes  that  the 
first-drawn  applicant  did  not  comply. 

£4t_i_ia_C__Al_er ,  67  IBLA  214  (Sept.  23,  1982) 
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An  oil  and  gas  lease  application  signed  by  anyone 
other  than  the  applicant  must  be  rendered  in  a  Banner 
to  reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.   Even  if  an  agent's 
signature  is  not  clearly  legible,  the  regulatory 
requirement  is  satisfied  if  the  application  form  refers 
to  a  qualifications  file  which  clearly  identifies  the 
agent  signing  the  card. 

Li bertjr_ Petrol eum_Cor£i ,  68  IBLA  387  (Nov.  23,  1982) 


Where  a  simultaneous  oil  and  gas  leasing  filing 
service  establishes  an  agent's  qualifications  file  pur- 
suant to  43  CFR  3102.2-1  (c),  and  references  that  file 
on  an  application,  but  the  file  contains  only  an 
expired  authorization  for  the  named  applicant,  the 
application  is  properly  rejected. 

The  provisions  of  43  CFR  3102.2-6  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fails  to  comply  therewith,  the  application 
must  be  rejected. 

Alvin_Bi_Gendelman,  67  IBLA  333  (Oct.  1,  1982) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where,  on  a 
noncompetitive  over-the-counter  lease  offer,  a  corporate 
applicant  refers  to  a  corporate  qualifications  file 
which  lists  all  officers  of  the  corporation,  compliance 
with  43  CFR  3102.2-5  has  been  accomplished  even  if 
the  file  fails  to  show  that  some  of  the  listed  officers 
hold  more  than  one  corporate  office. 

Lii £ii__I fiCi ,  69  IBLA  26  (Nov.  26,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a  corporate  agent  in  accordance  with 
43  CFR  3111.2-1  (b)  where  the  space  for  the  agent's 
signature  contains  the  handwritten  names  of  the 
corporation  and  the  person  signing  on  behalf  of  the 
corporation . 

"onti.Cranston,  67  IBLA  364  (Oct.  7,  1982) 


BLH  may  properly  reject  a  first-drawn  application 
in  a  simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant,  and  the 
applicant  asserts,  without  corroborating  evidence,  that 
the  required  documents  were  filed  timely. 

__________________ ,  69  IBLA  70  (Nov.  30,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f) ,  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

£u.ane_Wi_Dohse,  68  IBLA  240  (Nov.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) ,  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  (a)  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 

Herber.t_Ij._Ott,  68  IBLA  336  (Nov.  22,  1982) 


BL11  may  properly  reject  a  first-drawn  application 
in  a  simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

MilIiam_____on_,  68  IBLA  339  (Nov.  22,  1982) 

Albert ___________ ,  70  IBLA  168  (Jan.  19,  1983) 


Under  43  CFR  3102.2-1  (a)  (1981),  a  partnership 
filing  a  simultaneous  oil  and  gas  lease  application 
was  required  to  file,  or  have  on  file  under  a  serial 
reference  number,  a  certified  copy  of  its  articles  of 
partnership. 

An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFR  3102.2-l(c)   (1981),  had  to  be 
limited  in  duration  to  less  than  2  years. 

The  provisions  of  43  CFR  3102.2-1,  3102.2-4,  and 
3102.2-6  must  be  strictly  construed  and  where  an  oil 
and  gas  lease  applicant  or  his  agent  fails  to  comply 
therewith,  the  application  must  be  rejected. 

M£_ ta _______________ ,  69  IBLA  186  (Dec.  15,  1982) 


A  simultaneous  oil  and  gas  lease  applicant 
complies  with  43  CFR  3112.2-1  (b),  where  the  space  for 
the  agent's  signature  contains  the  initials  of  the 
filing  service  and  the  holographically  signed  last 
name  of  the  authorized  agent  of  the  filing  service. 

Li_d_____Blum_i_,  69  IBLA  214  (Dec.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) ,  is  not  completed  in  accordance  with  43  CFR 
3112.2-1  (a)  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (f) ,  dealing  with 
other  parties  in  interest,  assignments,  and  multiple 
filings,  are  left  .unanswered,  even  if  the  necessary 
information  is  subsequently  filed. 


Robert  B.  Lee.  69  IBLA  255  (Dec.  21,  1982) 
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Where  a  potential  oil  and  gas  lease  applicant  that 
has  filed  a  statement  of  partnership  qualifications  in 
accordance  with  43  CFR  3102.2-1  (c),  but  has  received  no 
serial  number,  later  files  an  application  unaccompanied 
by  a  statement  of  qualifications  as  required  by  43  CFR 
3102. 2-4,  the  application  must  be  rejected  as  incomplete. 

J*ies_Wi_Laci,  69  IBLA  285  (Dec.  21,  1982) 


A  simultaneous  oil  and  gas  lease  application 
holographically  (manually)  signed  by  the  applicant  is 
signed  in  accordance  with  43  CFR  3112.2-1  (b)  where  in 
signing  the  application,  the  applicant  discloses 
receipt  of  assistance  from  a  filing  service  agent  and 
a  copy  of  applicant's  agreement  with  the  service  is 
provided  as  required  by  43  CFR  3102.2-6  (1981). 

Patricia_Ci_Alker,  69  IBLA  313  (Dec.  27,  1982) 


A  Traveler's  Express  money  order,  purchased  at  a 
savings  and  loan  institution,  is  not  an  acceptable  form 
of  remittance  for  payment  of  the  filing  fee  accompany- 
ing an  oil  and  gas  lease  offer  under  43  CFR  3112.2-2 
(1981),  which  specifically  requires  that  where  remit- 
tance is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

E 1 1 is_Ri_Ferauson ,  69  IBLA  352  (Dec.  30,  1982) 


Where  the  regulations  require  an  oil  and  gas  lease 
applicant  who  is  receiving  the  assistance  of  any  other 
person  or  entity  which  is  in  the  business  of  providing 
assistance  to  participants  in  a  Federal  oil  and  gas 
leasing  program  to  file  a  copy  of  any  agreement  with 
such  person  or  entity  and  the  applicant  fails  to  do  so, 
the  application  properly  is  rejected. 

M°Sa£d_K  ._Davis ,  70  IBLA  7  (Jan.  6,  1983) 


Oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1  (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f) ,  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Bar  k.G^And  erson ,  70  IBLA  18  (Jan.  6,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 

properly  rejected  where  the  executed  lease  forms  and 

the  first  year's  rental  payment  were  not  received  by 

BLH  within  30  days  from  the  receipt  of  notice. 

Thomas  E.  Lewis,  70  IBLA  69  (Jan.  11,  1983) 

Hamp_ton_P_s._Stewart,  72  IBLA  358  (Bay  2,  1983) 


The  presumption  of  regularity  which  supports  the 
official  acts  of  public  officers  in  the  discharge  of 
their  duties  must,  for  reasons  of  public  policy  and 
under  burden  of  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  mailed  are 
duly  delivered.   Thus,  when  Government  files  do  not 
indicate  that  a  document  was  received,  an  appellant 
must  show  not  merely  that  the  document  was  properly 
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transmitted,  but  that  it  was,  in  fact,  actually 
received. 

Artg_lo_Resources^_Inci,  70  IBLA  106  (Jan.  12,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
Froperly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  to  the  wrong  BLH 
office  and  were  not  thereafter  received  by  the  proper 
BLH  office  within  30  days  from  the  receipt  of  notice  of 
priority. 

Jerri_W._ Wolf ,  70  IBLA  131  (Jan.  14,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  43  CFR  3111.1-1  (a)  where  the  offeror  signs  one 
copy  of  the  offer  form  but  fails  to  sign  the  other  four 
copies. 

Even  assuming,  arguendo,  that  apparent  omissions 
on  an  oil  and  gas  lease  offer  are  not  sufficient  to  put 
the  purchaser  of  an  interest  in  the  offer  on  notice 
that  it  was  defective,  a  defective  oil  and  gas  lease 
offer  is  subject  to  rejection,  because  the  bona  fide 
purchaser  protection  does  not  apply  to  any  purchaser  of 
interests  in  a  lease  offer  or  application  and  does  not 
limit  the  Department's  authority  to  reject  such  defec- 
tive applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers. 

£i_5i_Iltes,  70  IBLA  134  (Jan.  14,  1983) 


where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  llll.l-l  (a),  the  lease  offer  is  prop- 
erly rejected.   Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-l(e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

Robe£ t.Gi^jnn ,  70  IBLA  141  (Jan.  17,  1983) 


BLH  may  properly  reject  a  simultaneous  oil  and  gas 
lease  application  drawn  with  first  priority  where  the 
applicant  files  the  application  and  an  attached  state- 
ment setting  forth  the  names  of  other  parties  in 
interest  and  the  nature  of  the  agreement  between  the 
parties,  and  the  statement  is  not  signed  by  the  appli- 
cant, as  required  by  43  CFR  3102.2-7  (b)   (1981). 

fiichard_Si_Jalbert,  70  IBLA  145  (Jan.  17,  1983) 


An  oil  and  gas  lease  application  filed  in  the 
name  of  a  corporation  in  a  simultaneous  drawing  is 
properly  rejected  where  it  is  not  accompanied  by  a 
complete  list  of  corporate  officers,  pursuant  to 
43  CFR  3102.2-5  (a)  (3)  (1981),  and  where  the  corporate 
qualifications  file  referenced  in  the  application  was 
incomplete.   Such  a  deficiency  cannot  be  cured  after 
the  drawing. 

Fuel  Exploration.  Inc..  70  IBLA  361  (Feb.  3,  1983) 
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Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  offer  torn,  including  the  signature,  with  the 
intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  five  documents  as  the  offer, 
that  offer  fulfills  the  signature  requirement  of  43  CFB 
3111.1-1  (a),  and  it  is  improper  to  reject  that  offer 
because  the  four  photocopies  were  not  personally  signed. 

Faiette_0il_6_Gas_Cor2i,  71  IBLA  79  (Feb.  22,  1983) 


Where  a  regulation  specifies  that  a  filing  fee 
for  an  oil  and  gas  lease  application  shall  be  paid 
in  United  States  currency,  post  office  or  bank  money 
order,  bank  cashier's  check  or  bank  certified  check, 
with  the  intent  to  ensure  guaranteed  remittance,  a 
remittance  drawn  by  a  credit  union  upon  a  bank  is  also 
acceptable  where  the  applicant  has  provided  evidence 
that  payment  is  guaranteed  by  a  bank. 

El5££_Ii_S£oi!§£±£!!er,  71  IBLA  203  (Bar.  11,  1983) 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
of  43  CFB  3111. 1-1 (a),  and  it  is  improper  to  reject 
that  offer  because  the  four  photocopies  were  not  signed 
in  ink  by  the  offeror. 

Where  a  noncompetitive  oil  and  gas  lease  offeror 
submits  one  original  lease  offer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  of 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  of 
43  CFB  3111. 1-1 (a),  which  specifies  that  five  copies  of 
the  official  form,  or  valid  reproduction  thereof,  must 
be  filed.   However,  failure  to  submit  copies  of  the 
reverse  side  of  the  form  is  a  curable  defect  under 
43  CFB  3111.1-1 (e) (4) ,  and  BLM  must  give  the  offeror 
an  opportunity  to  comply  with  43  CFB  3111.1-1  (a). 

Bichard_F^_Carrgll,  71  IBLA  307  (Bar.  22,  1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  for  unsurveyed  acquired  lands  which  is  not 
accompanied  by  a  map  upon  which  the  desired  lands  are 
clearly  marked  in  accordance  with  43  CFR  3101.2-3(b)  (2) 
is  properly  rejected.   However,  when  the  map  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  as  of  that  date. 

Milbur  n_Hi_Seal  s ,  71  IBLA  315  (liar.  22,  1983) 


Land  which  has  specifically  been  withdrawn  from 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Where  an  order  is  published  which  restores  certain 
withdrawn  land  to  availability  under  the  mineral  leas- 
ing laws  at  a  specific  date  and  time  in  the  future,  a 
regular  "over-the-counter"  noncompetitive  oil  and  gas 
lease  offer  which  is  delivered  in  advance  to  BLB  with 
instructions  that  it  be  treated  as  filed  effective  as 
of  the  designated  time  and  date  must  be  considered  a 
premature  filing,  and  is  properly  rejected. 

Bachalk_ProductionA_Inci.,  71  IBLA  374  (Bar.  29,  1983) 


OIL  AND  GAS  LEASES — Continued 

APPLICATIONS — Continued 

Filing- -Continued 

Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a),  his  application  must  be  rejected. 

Where  there  is  no  evidence  of  receipt  of  a  check, 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  43  CFB  3112.4-l(a),  the  presumption  that  BLB 
employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  evidence 
that  the  check  was  received  where  the  applicant  submits 
an  affidavit  that  the  check  was  enclosed  in  the  same 
envelope  with  other  documents  that  were  received  by  BLB 
and  includes  a  copy  of  his  personal  checkbook  register 
showing  that  a  check  was  issued  to  BLH  but  not  cashed. 

Richard_Wi_Kulis,  72  IBLA  251  (Apr.  27,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980)  is  not  completed  within  the  meaning  of 
43  CFR  3112.2-1  (a)  where  questions  (d)  through  (f) 
concerning  other  parties  in  interest,  assignments, 
and  multiple  filings,  are  left  unanswered,  even  if 
the  required  responses  are  subsequently  provided. 

!!ichele_B._Dawursk,  73  IBLA  36  (Bay  9,  1983) 


An  offeror  for  a  noncompetitive  oil  and  gas  lease, 

filing  over-the-counter,  is  not  entitled  to  a  refund  of 

the  filing  fee  even  though  she  withdraws  the  offer 
prior  to  issuance  of  the  lease. 

£arie_W._Suto,  73  IBLA  61  (Bay  12,  1983) 


BLB  properly  returned  an  automated  simultaneous 
oil  and  gas  lease  application  as  part  of  a  group  of 
filings  with  a  single  remittance,  under  43  CFR 
3112.2-2  (b) ,  where  two  applications  were  filed  and  the 
various  checks  submitted  therewith,  were  insufficient 
to  cover  all  of  the  filing  fees,  and  not  clearly  allo- 
cated between  the  applications  so  as  to  apply  to  a 
separate  grouping  for  which  there  would  be  sufficient 
fees. 

>LiiliU_li_£fiIIi5lS£ .    73    IBLA    64     (Bay    12,    1983) 


The  provisions  of  43  CFR  3102.6-2,  relating  to 
filing  of  a  signed  statement  or  copy  of  a  written 
agreement  with  persons  who  assist  an  applicant  in  a 
Federal  oil  and  gas  leasing  program,  are  strictly 
construed.   In  the  event  an  offeror  fails  to  comply 
therewith,  the  offer  is  properly  rejected. 

Xli§x_0il_Co.,  73  IBLA  241  (June  1,  1983) 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  3111.1-1  (a),  the  lease  offer  is  prop- 
erly rejected.   Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111. 1-1 (e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

Where  an  applicant  submits  evidence  which  supports 
a  conclusion  that  all  five  copies  of  his  noncompetitive 
lease  offer  were  timely  filed  as  required  by  the  regu- 
lations in  43  CFB  3111.1-l(a),  a  decision  rejecting 
that  offer  for  failure  to  comply  with'-  the  applicable 
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regulation  by  filing  only  four  copies  of  the  lease 
offer  will  be  set  aside. 

Bobert_Gi_Linn [0n_  Reconsider  at  ion]_ ,  7  3  IBLA  288 

(June~77  19837 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a  (June  1981),  does  not 
reflect  in  the  space  designated  "HARK  SOCIAL  SECURITY 
NUMBER"  the  same  identification  number  selected  or 
assigned  in  Part  A,  Form  3112-6  (June  1981) ,  it  is  not 
properly  completed  and  must  be  rejected. 

Filing  fees  will  be  retained  for  simultaneous  oil 
and  gas  lease  applications  which  are  rejected. 

§ha_ w_Reso urcesx_ I nc .  ,  73  IBLA  291  (June  7,  1983) 


Under  43  CFR  3112.2-1  (b) ,  an  automated  simulta- 
neous oil  and  gas  lease  application.  Form  3112-6a  (June 
1981),  must  be  rendered  in  a  manner  to  reveal  the  name 
of  the  applicant,  the  name  of  the  signatory,  and  their 
relationship.   Where  an  application  is  executed  by  a 
filing  service  on  behalf  of  an  applicant,  the  signa- 
tory must  reveal  on  the  face  of  the  application  his  or 
her  identity  and  the  fact  that  the  signatory  is  acting 
for  the  filing  service  on  behalf  of  the  applicant. 
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where  an  oil  and  gas  lease  applicant  includes  the 
name  of  the  applicant  and  refers  to  a  qualifications 
file  which  reveals  the  name  of  the  signatory  and  the 
relationship  between  the  signatory  and  the  applicant, 
the  applicant  has  complied  with  the  requirements  of 
43  CFR  3112.2-1  (b)  . 

Liberty_Petroleum_CgrEi,  73  IBLA  368  (June  15,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  filed  by 
a  first-drawn  applicant,  pursuant  to  43  CFR  3112.1-1, 
is  acceptable  where  the  offer  form  is  signed  by  the 
applicant  but  includes  the  title  of  the  individual  as  a 
"General  Partner"  of  a  particular  partnership, 
designated  on  the  application  as  a  party  in  interest, 
since  it  is  possible  to  determine  that  the  signature 
matches  the  name  of  the  offeror  and  the  words  referring 
to  title  should  have  been  treated  as  surplusage. 

*nn_tJ.=._Ei.y.i§_2i_ai.=.'  7lt  IBLA  96  (June  30,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  signed,  in  terms  of  indicating  the  relation- 
ship of  the  signatory  and  the  applicant,  as  required  by 
43  CFR  3112.2-1  (b),  where  the  applicant  is  a  partner- 
ship and  the  signatory  is  a  partner  authorized  to  act 
in  its  behalf,  and  the  application  is  noted  with  a 
reference  to  the  BLH  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  to 
act  are  on  file. 
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where  the  statements  are  on  file,  even  though  the 
application  is  dated  prior  to  receipt  by  ELM,  approval 
of,  and  assignment  of  a  serial  number  for  those  state- 
ments. 

A  first-drawn  application  in  a  simultaneous  oil 
and  gas  lease  drawing  must  be  rejected  where  the  appli- 
cant has  not  complied  with  43  CFR  3102.2-6  (1981), 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

£2M.2£!_.E£tI0l£U»_C0.. ,  74  IBLA  173  (July  13,  198J) 


BLM  may  properly  reject  a  first-drawn  application 
in  a  simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6  (1981), 
requiring  timely  disclosure  of  any  agreement  with  the 
lease  filing  service  which  assisted  the  applicant,  and 
the  applicant  asserts,  without  corroborating  evidence, 
that  the  required  documents  were  filed  timely. 

iSfiJ_ExElorat:ion_GrouE,  74  IBLA  185  (July  18,  1983) 

kP.S_  A  ssoc  ia  t  esx_  I  nc.. ,  74  IBLA  192  (July  18,  1983) 


Where  a  noncompetitive  oil  and  gas  lease  offeror 
submits  one  official  lease  offer  form  and  four  photo- 
copies which  are  exact  reproductions  of  the  front  of 
the  lease  form,  but  fails  to  reproduce  the  reverse  side 
of  the  lease  form,  he  has  not  met  the  requirements  of 
43  CFR  3111.1-1  (a),  which  specifies  that  five  copies  of 
the  official  form,  or  valid  reproduction  thereof,  must 
be  filed.   However,  failure  to  submit  copies  of  the 
reverse  side  of  the  form  is  a  curable  defect  under 
43  CFR  3111.1-1  (e)  (4),  and  BLM  must  give  the  offeror  an 
opportunity  to  comply  with  43  CFR  3111.1-l(a). 

£har les_T.=._Zimmer man,  75  IBLA  6  (Aug.  2,  1963) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  Knowledge  of  duly  promulgated  rules  and 
regulations,  regardless  of  their  actual  knowledge  of 
what  is  contained  in  such  regulations.   Failure  to 
receive  a  copy  of  a  regulation  does  not  provide  a  valid 
reason  for  reinstating  with  original  priority  an  over- 
the-counter  oil  and  gas  lease  offer  which  had  been 
rejected  for  failure  to  comply  with  the  regulation. 

£2B_Jii_iloaard,    75    IBLA    133     (Aug.    15,    1983) 


Land  which  has  specifically  been  withdrawn  from 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Where  an  offer  to  lease  lands  cannot  be  accepted 
because  the  lands  are  not  available  for  leasing,  the 
offer  will  be  rejected  and  not  held  in  suspense  until 
the  land  may  become  available  for  leasing. 

Faul  iC.i,Kohlman,  75  IBLA  171  (Aug.  19,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  tiled  by  a  partnership,  in  accordance  with 
43  CFR  3102.2-4  (1981),  requiring  the  filing  of  state- 
ments of  partnership  qualifications,  where  the  applica- 
tion is  noted  with  a  reference  to  the  BLM  serial  number 


BLM  may  properly  reject  a  simultaneous  oil  and 
gas  lease  application  tiled  by  a  partnership  or  a  cor- 
poration where  it  is  not  accompanied  by  evidence  of 
partnership  qualifications,  in  the  case  of  a  partner- 
ship, in  accordance  with  43  CFR  3102.2-4  (1981),  or  by 
evidence  of  corporate  qualifications,  in  the  case  of  a 
corporation,  in  accordance  with  43  CFR  3102.2-5  (1981), 
or  by  any  reference  to  a  serial  number  indicating  where 
such  information  can  be  found,  in  accordance  with 
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43  CFR  3102.2-1 (c)  (1981).  Reference  to  a  serial  num- 
ber  on  a  document  attached  to  the  application  will  not 
suffice  to  comply  with  43  CFB  3102.2-l(c)  (1981). 

£E£t§£§2!}2_£§E£l!£E§h.AE.«_Ji!.Ix_l!!c-i»  75  IBLA  203 
^Aug.  22,    1983f 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981)  ,  does  not 
contain  a  complete  Social  Security  number  in  the  cir- 
cles under  the  space  designated  "BARK  SOCIAL  SECURITY 
NUMBER,"  it  is  not  properly  completed  and  must  be 
rejected. 

Filing  fees  of  $75  will  be  retained  for  simul- 
taneous oil  and  gas  lease  applications  which  are 
rejected.   The  balance,  if  any,  shall  be  refunded. 
13  CFR  3112.3  (b)  . 

Se2iaS_£°i§Sali_Jri,  75  IBLA  298  (Aug.  29,  1983) 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  signa- 
ture, with  the  intent  that  the  photocopied  signature  be 
his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement  of 
43  CFR  3111.1-1  (a)  . 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Where  the  first-filed  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  each  contain  a  curable 
defect  listed  in  43  CFR  3111.1-1  (e),  and  where  the 
offeror  cures  such  defect,  the  offeror  retains  his 
priority  as  of  the  date  the  original  offers  were  filed, 
even  though  a  second  qualified  offeror  filed  an  offer 
for  some  of  the  same  lands  included  in  the  previously 
filed  offers  before  the  first  offeror  cured  the  defect 
in  his  offers. 

Richard  Fi_Carroll  _(0n  Reconsideration) ,  76  IBLA  151 
(Sept.  27,  1983)  "  90  I.D.  432 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  four  exact  reproductions  of 
the  front  page  of  the  offer  form,  including  the  sig- 
nature, with  the  intent  that  the  photocopied  signature 
be  his  signature,  and  submits  the  five  documents  as  the 
offer,  that  offer  fulfills  the  signature  requirement 
of  i»3  CFR  3111.1-1  (a),  and  it  is  improper  to  reject 
that  offer  because  the  four  photocopies  were  not  signed 
in  ink  by  the  offeror. 

Ji»gs_ti_Ca»blgs_III,  7b  IBLA  17a  (Sept.  30,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  application  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  of  the  applicant. 

An  applicant  for  an  oil  and  gas  lease  must  place 
his  personal  or  business  address  on  a  simultaneous 
application.   An  applicant  has  not  complied  with  this 
requirement  if  the  name  of  some  other  person  appears  as 
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addressee,  even  though  correspondence  addressed  to  that 
person  is  to  be  received  in  the  care  of  the  applicant. 

ia£*_0rtman,  76  IBLA  200  (Oct.  6,  1983) 


Where  an  oil  and  gas  lease  applicant  does  not 
properly  darken  the  circles  on  the  automated  simul- 
taneous application  form  which  correspond  to  her 
identification  number  and  therefore  the  computer  reads 
a  different  identification  number  on  Part  B  from  that 
on  Part  A,  the  application  is  not  properly  completed 
and  must  be  rejected. 

Deborah_Ei_Boncrief ,  76  IBLA  287  (Oct.  18,  1983) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  BLB  within 
30  days  from  the  receipt  of  notice. 

Jlfles_Ai_Scana£icg,  76  IBLA  290  (Oct.  18,  1983) 


Under  43  CFR  3112.2-l(b),  a  simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a  manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.  Where  there  is  no 
reference  on  the  application  to  the  signatory's  rela- 
tionship to  the  applicant,  nor  any  reference  to  a  qual- 
ifications file  where  the  necessary  information  might 
be  found,  the  requirements  of  the  regulation  have  not 
been  satisfied. 

l£ic.k._*ssociates,  76  IBLA  292  (Oct.  18,  1983) 

02E_2iiin_J!2J!_*ss^n,  77  IBLA  24  (Oct.  31,  1983) 

Pamela  Ann  Fimple,  79  IBLA  276  (Bar.  13,  198<4) 


An  executed  lease  agreement  and  first  year's 
rental  payment  must  be  filed  in  the  proper  BLB  office 
within  30  days  of  receipt  of  the  notice.   Filing  is 
accomplished  when  a  document  is  delivered  to  and 
received  by  the  proper  office.   Depositing  a  document 
in  the  mail  does  not  constitute  filing. 

A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLB  within  30  days  from  the  receipt  of  notice. 

£i°ne§l_Iarmout_#li_Ltdi,  76  IBLA  337  (Oct.  20,  1983) 


A  simultaneous  oil  and  gas  lease  application  which 
is  not  signed  or  dated,  in  accordance  with  43  CFR 
3112.2-1,  is  not  properly  completed  and  must  be 
rejected. 

An  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  which  does  not 
reflect  in  the  space  provided  for  "Social  Security 
Number"  the  same  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and 
must  be  rejected. 

A  filing  fee  of  $75  will  be  retained  for  each 
automated  simultaneous  oil  and  gas  lease  application 
form  which  is  rejected.   The  balance  of  the  filing  fee 
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amount  submitted  with  each  rejected  form,  if  any,  shall 
be  refunded. 

£•  fii_2I§2£<  76  IBL*  3UU  (Oct.  24,  1983) 


Where  a  simultaneous  oil  and  gas  lease  application 
is  submitted  by  a  filing  service  on  behalf  of  a  client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Management  for  being  improperly  com- 
pleted, the  filing  service  is  not  authorized  under 
43  CFR  1.3  to  represent  the  client  in  an  appeal  to  the 
Board. 

Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981),  does  not 
contain  a  correct  identification  number  in  the  circles 
under  the  space  designated  "HARK  SOCIAL  SECURITY  NUM- 
BER,"  it  is  not  properly  completed  and  must  be  rejected. 

2°!!§Id_Ei_Hook,  76  IBLA  3b7  (Oct.  25,  1983) 


where  a  group  of  simultaneous  oil  and  gas  lease 
applications  was  received  in  Nov.  1982  with  a  single 
check  to  cover  the  filing  fees,  it  was  error  for  the 
Bureau  of  Land  Management  to  deposit  the  check  without 
first  examining  the  applications  to  ascertain  the  ade- 
quacy of  the  amount  of  the  check  as  required  by  43  CFR 
3112.5  (a)  (3)  (1982)  . 

£ha_E±e_s._ Anderson,  76  IBLA  102  (Oct.  27,  1983) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  form  3112-6a  (June  1981)  ,  does  not 
contain  a  correct  identification  number  in  the  circles 
under  the  space  designated  "BARK  SOCIAL  SECURITY  NUM- 
BER," it  is  not  properly  completed  and  must  be  rejected. 

^.i££gr_S^_Duletski,  77  IBLA  12  (Oct.  31,  1983) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a  (June  1981) ,  does  not 
reflect  in  the  space  designated  "MARK  SOCIAL  SECURITY 
NUMBER"  the  same  identification  number  selected  or 
assigned  in  Part  A,  Form  3112-6  (June  1981),  it  is  not 
properly  completed  and  must  be  rejected. 

S°£lSI_B2!iI!iSill_EiEloratign_Coi,  77  IBLA  15  (Oct.  31, 
1983)"" 


OIL  AND  GAS  LEASES — Continued 


APPLICATIONS — Continued 


Filing — Continued 

blackened  by  the  applicant  under  the  heading  "Mark 
Social  Security  Number"  are  not  placed  in  the  boxes 
above  the  corresponding  numbered  circles.   The  required 
information  is  contained  on  the  face  of  the  application 
in  readable  form.   No  information  is  lacking,  and  no 
ambiguity  has  been  created  by  the  applicant. 


Satellite  Energy  Corp.,  77  IBLA  167  (Nov. 


17,  1983) 
90  I.D.  487 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation filed  by  a  partnership  in  the  partnership  name 
is  not  properly  rejected  under  43  CFR  3112.2-1  (c) 
(1982),  where  the  name  of  only  one  entity  as  defined  in 
43  CFR  3102.1  (1982),  appears  as  applicant  on  Part  B  of 
the  application. 

Where  a  partnership  consists  of  the  names  of  two 
individuals  and  the  designation  "PTB"  and  the  names  and 
designation  are  typed  on  both  Part  A  and  Part  B  of  the 
automated  simultaneous  oil  and  gas  lease  application  as 
the  name  of  the  applicant,  the  fact  that  the  automated 
part  of  Part  A  contains  the  surname  and  initials  of 
only  one  of  the  individuals  is  a  nonsubstantive  error, 
and  it  does  not  require  rejection  of  the  application  as 
not  being  properly  completed  under  43  CFR  3112.2-1  (g) 
(1982)  . 

ck§lle§_Z°J!_5_2§°Ea§_Ei_JSeiih (Partnership,  77  IELA 

199  (Nov.  18,~1983)~" 


BLM  may  properly  reject  a  noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands  to  the  extent  it 
includes  acquired  military  lands  which  were  subject 
to  a  Secretarial  moratorium  on  noncompetitive  oil  and 
gas  leasing. 

Eiuce_ Anderson,  77  IBLA  376  (Dec.  7,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a  corporate  agent  in  accordance  with 
43  CFR  3112.2-1  (b)  (19bl)  where  the  application  is 
manually  signed  by  the  agent's  employee  identifying 
her  position  with  the  corporation  and  the  name  of  the 
applicant.   The  employee  is  not  also  required  to  manu- 
ally sign  the  applicant's  name  to  conform  to  the  terms 
of  the  agency  agreement. 

Eugene_Oi_Colle^,  78  IBLA  64  (Dec.  13,  1983) 


A  first-drawn  oil  and  gas  lease  application. 
Form  3112-6a,  is  properly  rejected  where  there  is  no 
proper  Form  3112-6  on  file  with  the  Bureau  of  Land 
Management  at  the  time  of  the  drawing. 

T_6_T_DeveloDment_Co.,  77  IBLA  54  (Nov.  7,  1983) 

^!Jdl_Fleminj,  81  IBLA  290  (June  12,  1984) 
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where  a  simultaneous  oil  and  gas  lease  application 
is  dated  prior  to  the  commencement  of  the  filing  period 
and  it  is  established  that  such  misdating  was  merely 
inadvertent  and  not  done  with  an  intent  to  obtain  a 
lease  by  fraud  and  that  the  application  was  signed 
during  the  filing  period,  the  misdating  is  a  nonsub- 
stantive error  which  does  not  require  the  rejection  of 
the  application. 

i»S£I£i_£orf .. ,  78  IELA  152  (Dec.  29,  1983) 

Mli ter_ U._ Hushx_Sri ,  78  IBLA  363  (Jan.  30,  1984) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  provision  of  43  CFR  3111.1-1  (a)  where  the  offeror 
signs  only  two  copies  of  five  submitted  lease  offer 
forms. 

Sia5_Ei_£assarino,  78  IBLA  242  (Jan.  10,  1984) 

91  I.D.  9 
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APPLICATIONS — Continued 

Filing  —  Continued 

Under  13  CFR  3102.2-1  (1981) ,  a  simultaneous  oil 
and  gas  lease  applicant  could  have  filed  for  reference 
the  statement  of  qualifications  of  his  agent  required 
by  13  CFR  3102.2-6  (1981)  in  any  Bureau  of  Land  Banage- 
aent  state  office.   Upon  acceptance  of  the  filing  by 
BLtl  and  assignment  of  a  serial  number,  the  applicant 
could  have  properly  referenced  the  serial  number  on 
future  oil  and  gas  applications  filed  with  any  BLB 
office  in  lieu  of  resubmitting  the  statement. 

The  Board  will  set  aside  a  BLN  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
13  CFR  3102.2-6  (1981),  requiring  the  disclosure  of  any 
agreement  or  arrangement  with  the  lease  filing  service 
which  assisted  the  applicant  and  order  a  hearing,  where 
on  appeal  the  protestant  creates  considerable  doubt  that 
the  applicant  provided  all  relevant  information. 

Where  an  issue  in  an  appeal  involving  a  simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
materials,  has  the  burden  of  doing  so.   Failure  to  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFR  3102. 2-1  (c)  (1981)  ,  had  to  be 
limited  in  duration  to  less  than  2  years. 

Hal  Carlson,  Jr. ,  78  IBLA  333  (Jan.  21,  1984) 


OIL _J___GAS_L EASES — Continued 

APPLICATICNS--Continued 

Filing—Continued 

ELH  must  reject  a  noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  <,    226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 


James  H.  Chudnow,  John  L. 
198  4) 


J!________#  79  IELA  1  (Feb.  2, 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  E,  Form  3112-6a,  which  does  not  reflect  in 
the  space  designated  "BARK  SOCIAL  SECURITY  NUBBER"  the 
same  identification  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and  must 
be  deemed  unacceptable. 

_2_____2____ ,  79  IBLA  271  (Bar.  12,  1984) 

___I____i________«  80  IBLA  174  (Apr.  13,  1984) 


where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  circles  under  the 
space  designated  "BARK  SOCIAL  SECURITY  NUBBER,"  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

Newman  Partnership.  79  IBLA  281  (Bar.  20,  1981) 


Where  a  simultaneous  oil  and  gas  lease  applica- 
tion bears  a  date  earlier  than  the  commencement  of  the 
filing  period,  but  was  dated  and  signed  during  the 
filing  period,  and  it  is  established  that  the  sis- 
dating  was  merely  inadvertent  and  not  done  with  an 
intent  to  obtain  a  lease  by  fraud,  the  misdating  is 
a  nonsubstantive  error  which  does  not  require  the 
rejection  of  the  application. 

Richard  W.  Renwick  (On  Reconsideration) ,  78  IBLA 
360~73an.  2  7,~1981) 


Where  an  acquired  lands  oil  and  gas  lease  offeror 
signs  an  offer  form  in  ink,  photocopies  exact  reproduc- 
tions of  the  offer  form,  including  the  signature,  with 
the  intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  documents  as  the  offer,  that 
offer  fulfills  the  signature  requirement  of  13  CFR 
3111.1-2  (a)  (1981),  and  it  is  improper  to  reject  that 
offer  because  the  photocopies  were  not  personally 
signed. 

Where  a  noncompetitive  acquired  lands  oil  and  gas 
lease  offeror  submits  one  original  lease  offer  form 
together  with  six  copies  of  the  front  of  the  original 
form  and  six  copies  of  the  back  of  the  form,  the 
offeror  has  failed  to  comply  with  13  CFR  3111.1-2  (a) 
(1981) ,  which  specifies  that  each  copy  must  be  an  exact 
reproduction  of  one  page  of  both  sides  of  the  official 
approved  one-page  form.   However,  failure  to  submit 
properly  reproduced  copies  of  the  fori  is  a  curable 
defect  under  13  CFR  3111.1-1 (e) (1)   (1981). 

James  L.  Camblos  III,  Christine  C.  Camblos.  78  IBLA 
369  (Jan.  30,  1981) 


A  noncompetitive  oil  and  gas  lease  offer  which  is 
not  accompanied  by  the  required  number  of  copies  is 
properly  rejected. 

__I____i___3____.  79  IBLA  320  (Bar.  21,  1981) 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  the  executed  lease  agreement  and  advance 
rental  within  30  days  of  receipt  of  notice,  the  acplica- 
tion  is  properly  rejected. 

-___-_i -Peters,  80  IBLA  121  (Apr.  3,  1984) 

<Ls_fl.i_il25lie.S2Ai/    83    IBLA    156     (Oct.    10,    1984) 

____2_______2__»    83    IBL»    3<*2     (Nov.     6,     1984) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLB  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

___!i_____.  80  IBLA  133  (Apr.  6,  1981) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B  (Form  3112-6a)  bears  a  different 
identification  number  in  the  space  designated  "HARK 
SOCIAL  SECURITY  NUBBER"  than  the  identification  number 
entered  on  Part  A  (Form  3112-6) ,  the  lease  application 
is  not  properly  completed  and  must  be  deemed  unaccept- 
able. 

l_2_____2__£l_ «  80  IBLA  135  (Apr.  6,  1984) 

________i_________x___i»  81  *BLA  370  (June  28,  1984) 
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where  there  is  no  evidence  of  receipt  of  a  check 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  «3  CFB  3112.1-1  (a)   (1982),  the  presumption  that  BLB 
employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcone  by  an  affi- 
davit executed  by  applicant  which  states  that  the  check 
was  enclosed  in  the  same  envelope  with  other  documents 
received  by  BLB,  which  affidavit  includes  a  copy  of 
applicant's  personal  checkbook  register  showing  a  check 
was  issued  to  BLfl. 

Si_H_:._Par t n er s ,  80  IBLA  153  (Apr.  9,  1984) 


where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  A,  Form  3112-6,  is  either  not  on  file 
at  the  time  of  the  drawing  or  on  file  and  contains  a 
defect  (more  than  one  circle  darkened  per  column)  which 
prevents  the  computer  from  fully  completing  the  auto- 
mated processing  of  the  application,  the  application  is 
properly  deemed  to  be  unacceptable. 

Ja»es_Ri_Tailor ,  80  IBLA  157  (Apr.  10,  1984) 


A  simultaneous  oil  and  gas  lease  application 
submitted  by  an  agent  for  an  applicant  which  is  not 
rendered  in  a  manner  to  reveal  the  name  of  the 
potential  lessee,  the  name  of  the  signatory,  and  their 
relationship,  is  properly  rejected. 

Where  BLB  makes  an  inquiry  because  of  an  apparent 
discrepancy  between  a  simultaneous  oil  and  gas  lease 
application  and  the  corresponding  lease  offer,  and 
applicant  provides  information  that  establishes  the 
existence  of  a  regulatory  violation,  the  application 
is  properly  rejected.   Such  information  does  not  cure 
a  deficiency;  it  proves  a  violation. 

J°0a S_ P.;._8each2 ,  80  IBLA  209  (Apr.  26,  1984) 


Where  a  simultaneous  oil  and  gas  lease  applica- 
tion bears  a  date  subsequent  to  the  close  of  the  filing 
period,  but  the  evidence  discloses  that  the  applica- 
tion was  dated,  signed,  and  submitted  to  BLH  during  the 
filing  period,  and  it  is  established  that  the  misdating 
was  merely  inadvertent  and  not  done  with  an  intent  to 
obtain  a  lease  by  fraud,  the  misdating  is  a  nonsubstan- 
tive error  which  does  not  require  the  rejection  of  the 
application . 

Billi_W^_Eddi,  80  IBLA  213  (Apr.  26,  198U) 


Where  an  applicant  for  a  simultaneous  oil  and  gas 
lease  submits  a  folded  automated  application,  such 
application  is  properly  deemed  unacceptable  under 
13  CFB  3112.3(a)   (48  FB  33679  (July  22,  1983)),  and  the 
applicant  is  entitled  to  a  refund  of  filing  tees  after 
assessment  of  a  $75  processing  fee. 

££2£ces_Kunkel,  80  IBLA  Hi     (Bay  8,  1984) 
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Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  space  designated 
"BABK  SOCIAL  SECURITY  NUBBER,"  which  is  the  same  number 
used  in  the  corresponding  Part  A,  Form  3112-6,  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

David_Earl_Frie,  81  IBLA  49  (Bay  18,  1984) 


Where  an  application  form  is  deemed  unacceptable 
under  the  automated  simultaneous  oil  and  gas  leasing 
system,  all  filing  fees  submitted  with  such  form  are 
returned  after  assessment  of  a  $75  processing  fee,  even 
if  the  deficiency  which  renders  the  form  unacceptable 
is  not  discovered  until  after  selection  of  successful 
applications. 

Harold_Euaene_Turner,  81  IBLA  106  (Bay  30,  1984) 


Where  BLB  mails  a  notice  to  a  first-drawn 
applicant  in  a  simultaneous  oil  and  gas  lease  drawing 
requiring  the  applicant  to  submit  a  lease  offer  and 
tender  the  first  year's  rental  in  accordance  with 
43  CFB  3112.4-1  (a),  the  applicant  will  te  deemed  to 
have  received  the  notice  if  it  was  sent  to  the  appli- 
cant's last  address  of  record,  regardless  of  whether  it 
was  in  fact  received  by  him.   However,  when  a  letter  is 
returned  to  BLB  as  undeliverable,  BLB  should  examine 
the  case  record  to  see  if  it  contains  an  updated 
address.   If  an  updated  address  would  be  found  upon 
proper  examination,  the  notice  must  te  sent  to  the  new 
address  to  effect  service. 

Ste£hen_Ci_Ritchie,  81  IBLA  162  (Bay  31.  1984) 


Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form  part  B 
differs  from  that  on  Part  A,  the  application  is  unac- 
ceptable, and  appellant  is  entitled  to  a  refund  of  her 
filing  fees  paid  in  excess  of  $75  per  application  form 
as  a  result. 

flari_Nan_Sp.ear,  81  IBLA  220  (June  6,  1984) 


Where  a  simultaneously  filed  oil  and  gas  lease 
application  is  executed  in  a  manner  which  incorporates 
numerous  errors  and  violates  several  regulations,  and 
thus  creates  ambiguities  which  cannot  be  resolved  with- 
out the  subsequent  submission  of  further  information, 
the  application  should  be  rejected.   The  fact  that 
certain  of  these  errors  or  violations  have  been  held 
to  be  trivial  or  nonsubstantive  when  considered  indi- 
vidually in  other  cases  cannot  serve  to  mitigate  the 
cumulative  effect  of  all  of  them  appearing  in  a  single 
application. 

fl_auiic.e_Mi_Cobur_n [On_Reconsideration]_,  82  IBLA  112 

(July  24,  1984) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  B,  Form  3112-6a,  which  is  unsigned  is  not 
properly  completed  and  must  be  found  to  be  unacceptable. 

£arei_Di_BcDaniel,  80  IBLA  393  (Bay  14,  1984) 


BLB  may  properly  reject  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  for  acquired 
military  lands  which  were  subject  to  a  Secretarial 
moratorium  on  noncompetitive  oil  and  gas  leasing  at  the 
time  that  the  offer  was  filed,  even  where  the  Secretary 
has  thereafter  rescinded  the  moratorium,  but  has  pro- 
vided that  the  land  will  be  leased  under  the  simultane- 
ous oil  and  gas  leasing  system. 


B3Ilick_Ex_Eloration_Co.  ,  82  IBLA  172  (Aug.  7,  1984) 
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Filing --Continued 

Failure  of  a  first-drawn  simultaneous  oil  and  gas 
lease  application  to  reveal  the  relationship  between 
the  person  signing  the  application  and  the  corporate 
applicant,  contrary  to  provision  of  43  CFR  3112. 2-1  (b)  , 
does  not  constitute  a  substantial  defect  so  as  to  pre- 
vent lease  issuance,  where  a  reviewing  United  States 
District  Court  finds  that  the  Bureau  of  Land  Management 
employees  concerned  have  actual  knowledge  of  the  rela- 
tionship. 

A____I______°_____.  82  IBLA  228  (Aug.  23,  1984) 


OIL  AND  GAS  LEASES — Continued 


APPLICATIONS — Continued 


Filing — Continued 

Where  a  successful  United  States  corporate  appli- 
cant for  a  simultaneous  oil  and  gas  lease  is  wholly 
owned  by  another  United  States  corporation,  which  may 
have  stockholders  with  foreign  citizenship  of  a  class 
prohibited  by  30  D.S.C.  $  181  (1982),  the  subsidiary 
corporation  is  not  barred  from  holding  Federal  oil  and 
gas  leases  in  the  absence  of  proof  that  a  controlling 
interest  in  the  parent  company  is  owned  by  the  prohib- 
ited class  of  owner. 

_°____i_ .___ ___ •    8U  IBLA  85  (Dec.  6,  1984) 


Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form 
Part  B  differs  from  that  on  Part  A,  the  application 
is  unacceptable. 

___£___£_____»  82  IBLA  245  (Aug.  28,  1984) 


BLM  may  properly  reject  an  over-the-counter  non- 
competitive oil  and  gas  lease  offer  which  was  not  filed 
with  the  required  number  of  copies,  in  accordance  with 
43  CFR  3111.1-1  (a)  . 

Hemisphere  Oil__ro___Ltd_.I Inc.,  84  IBLA  89  (Eec.  6, 

1981*7 


A  simultaneous  oil  and  gas  lease  application  was 
not  properly  completed  in  accordance  with  U 3  CFR 
3112.2-1  (g)  (1982)  where  more  than  one  circle  per 
column  was  darkened  in  the  space  provided  for 
indicating  an  applicant's  identification  number. 
Such  an  error  renders  the  application  unacceptable, 
and  the  applicant  is  entitled  to  a  return  of  his  filing 
fees,  minus  a  $75  processing  fee. 

____£___2_________«  83  IBLA  95  (Oct.  1,  1984) 


If  the  rental  payment  accompanying  an  over-the- 
counter  noncompetitive  oil  and  gas  lease  offer  is 
deficient  by  less  than  10  percent,  and  BLM  requests 
submission  of  the  deficient  rental  along  with  execution 
of  special  stipulations  within  30  days,  BLH  may  prop- 
erly assign  the  offer  a  new  priority  as  of  the  date  the 
rental  is  submitted  if  the  rental  is  not  submitted 
within  the  30-day  period. 

______ d_ ________ s ,  83  IBLA  220  (Oct.  18,  1984) 


An  application  for  an  oil  and  gas  lease  filed  in 
the  automated  simultaneous  system  may  be  withdrawn  and 
another  application  submitted  so  long  as  the  first 
application  is  withdrawn  in  writing  prior  to  the  close 
of  the  filing  period.   where  this  is  not  done,  but 
another  application  is  nevertheless  submitted,  both 
applications  must  be  rejected  as  prohibited  multiple 
filings,  regardless  of  whether  or  not  an  applicant 
intended  to  file  conflicting  applications. 

£22*id_R.i_Ada.5S. ,  83  IBLA  322  (Oct.  31,  1984) 


Under  43  CFR  3112.2-1  (b)  and  43  CFR  3102.4  (1982), 
a  simultaneous  oil  and  gas  lease  application  must  be 
rendered  in  a  manner  to  reveal  the  name  of  the  appli- 
cant, the  name  of  the  signatory,  and  their  relationship, 
where  the  signatory  is  an  agent  or  attorney-in-fact  for 
the  applicant. 

T.E.T.  Partnership  et  al.,  84  IBLA  10  (Nov.  26,  1984) 


A  noncompetitive  oil  and  gas  lease  offer  which  is 
not  accompanied  by  the  required  number  of  copies  is 
properly  rejected. 

Where  there  is  no  evidence  of  receipt  ty  BLM  of 
the  required  number  of  copies  of  a  noncompetitive  oil 
and  gas  lease  offer,  the  presumption  that  BLM  employees 
have  properly  discharged  their  duties  and  not  lost  or 
misplaced  the  lease  offer  documents  is  not  overcome  ty 
a  statement  that  the  offer  was  enclosed  in  the  same 
envelope  with  another  lease  offer  received  by  BLM  but 
not  rejected  for  this  defect. 


_____.! Foundation  Ltd.,  _nc_ 

1984) 


84  IBLA  199  (Dec.  27, 


Legibility 

The  regulatory  requirement  that  a  simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  which  reveals  the  name  of  the  applicant,  the 
name  of  the  signatory,  and  their  relationship  is  not 
satisfied  where  the  signature  is  illegible,  no  designa- 
tion of  authority  appears  on  the  application,  and  the 
signatory  and  his  authority  cannot  be  ascertained  by 
reference  to  the  qualifications  file  of  the  filing 
service  listed  on  the  application. 

Kenneth  S.  Bradke.  73  IBLA  216  (Hay  27,  1983) 


The  regulatory  requirement  that  simultaneously 
filed  oil  and  gas  lease  applications  be  rendered 
in  a  manner  which  reveals  the  name  of  the  applicant, 
signatory  and  their  relationship  is  not  satisfied 
where  no  designation  of  authority  either  appears  on  the 
application  or  can  te  ascertained  by  reference  to  the 
qualifications  file  of  the  filing  service  listed  on 
the  application. 

_S___E__loratio__Grou_,  74  IBLA  185  (July  18,  1983) 

LBS  Associates,  Inc..  74  IBLA  192  (July  18,  1983) 


Under  43  CFR  3112.2-l(b),  a  simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a  manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the  sig- 
natory, and  their  relationship.   Where  the  signature 
on  the  application  is  illegible  and  there  is  no 


73« 


21i_*Nfi_SA§_iEiSES — Continued 

APPLICATIONS — Continued 

Legibility--Con tinned 

reference  to  the  signatory's  relationship  to  the  appli- 
cant, the  requirements  of  the  regulation  have  not  been 
satisfied  and  BLM  properly  rejects  the  application. 

Hartini_Williaas_6_Judsgn,  71  IBLA  342  (July  28,  1983) 
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including  the  smallest  adjoining  subdivision  available 
for  leasing,  the  offer  thereby  conforming  to  the  rule 
of  approximation. 

Ja»es_Hi_ Ch u d no w ,  47  IBLA  265  (May  13,  1980) 


Under  provision  of  4  3  CFR  3112.2-1  (b)  a  simulta- 
neous  oil  and  gas  lease  application  must  reveal  the 
name  of  the  applicant,  the  name  of  the  signatory,  and 
their  relationship.   where  the  agent's  signature  on  the 
application  is  illegible  and  neither  the  application 
nor  a  qualifications  statement  filed  with  the  agency 
for  reference  reveals  the  signing  agent's  relationship 
to  the  applicant,  the  regulation  requires  the  applica- 
tion to  be  rejected. 

Haurice_Wi_Coburn,  75  IBLA  293  (Aug.  29,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  if  the  applicant's  identity  cannot  be 
established  by  examining  the  application  form  because 
the  applicant  signed  the  application  with  an  illegible 
signature  and  placed  the  name  of  some  other  person  in 
the  space  provided  for  the  name  of  the  applicant. 

Jack_Ortman,  7b  IBLA  200  (Oct.  6,  1983) 


Reinstatement 

A  noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter,"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  more  than 
10  percent.   However,  in  appropriate  circumstances, 
if  the  balance  of  the  rental  is  paid  and  there  are  no 
intervening  rights  of  third  parties,  the  offer  may  be 
reinstated  with  priority  from  the  date  the  deficiency 
is  corrected. 

l£2»£s_F.._Keatin2,  53  IBLA  349  (Mar.  30,  1981) 


where,  on  appeal,  an  oil  and  gas  lease  offeror 
alleges  facts  which,  if  shown,  would  entitle  him  to 
maintain  his  priority,  a  decision  rejecting  the  offers 
will  be  set  aside  and  remanded  to  the  state  office  to 
afford  the  offeror  an  opportunity  to  show  that  the 
facts  are  as  he  has  alleged. 

Wioming_0il_6_Hineralsi_Inci (On  Reconsideration) . 

71~IBLA~l5~ (FebT~Io7  1983) 


A  noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  more  than 
10  percent.   However,  in  appropriate  circumstances,  if 
the  balance  of  the  rental  is  paid  prior  to  rejection  by 
BLB  and  there  are  no  intervening  rights  of  third  par- 
ties, the  offer  may  be  reinstated  with  priority  from 
the  date  the  deficiency  is  corrected. 

JoeN.  Johnson.  78  IBLA  382  (Jan.  31,  1984) 


64  0-acre_Limitation 

"Rule  of  Approximation."   The  Department  of  the 
Interior  will  not  reject  an  oil  and  gas  lease  offer 
for  public  domain  lands  solely  for  the  reason  of  the 
offer  being  for  less  than  640  acres  where  the  amount 
by  which  the  offer  is  under  640  acres  is  less  than  the 
amount  by  which  the  offer  would  exceed  640  acres  by 


An  oil  and  gas  lease  offer  to  lease  less  than 
640  acres  which  adjoins  land  available  for  leasing  is 
properly  rejected. 

£°iL2las_ i!i_lLilison_et_al . ,  52  IBLA  246  (Feb.  6,  1981) 

i!»e.s_H._Chudnow,  66  IBLA  372  (Aug.  27,  1982) 


Where  an  offer  to  lease  covers  approximately 
640  acres  of  land  but  at  the  time  the  offer  is  made 
a  portion  of  those  lands  is  not  available  for  leasing, 
the  lease  offer  does  not  meet  the  requirements  of 
43  CFR  3110.1-3(a)  and  is  properly  rejected. 

Nov a_L._ Dodge n ,  54  IELA  340  (Bay  7,  1981) 


Lands  under  reservoir  rights-of-way  may  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
Hay  21,  1930,  30  O.S.C.  »t  301-306  (1976).   Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  ambit  of  the  640-acre  limita- 
tion set  forth  at  43  CFR  3110.1-3  (a).   However,  a  lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  about  110 
acres,  is  properly  rejected  in  the  exercise  of  the 
Secretary's  discretionary  authority,  and  must  be 
rejected  as  a  matter  of  law  when  the  offeror  is  not  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

£ailil_W heeler ,  62  IBLA  384  (Mar.  24,  1982) 


Where  an  applicant  files  an  over-the-counter  oil 
and  gas  lease  offer  for  less  than  640  acres  and  does 
not  include  adjacent  land  for  which  an  exchange 
application  was  then  pending  because  of  his  reliance  on 
Departmental  decisions,  a  BLM  Information  Memorandum, 
and  a  BLM  State  Office  decision,  all  interpreting  a 
regulation  to  mean  that  an  exchange  application  seg- 
regates the  selected  land  from  mineral  leasing,  a 
subsequent  reinterpretation  of  the  salient  regulation 
which  holds  that  such  lands  are  available  for  leasing 
will  not  compel  rejection  of  the  offer.   A  regulation 
should  be  so  clear  that  there  is  no  basis  for  an  appli- 
cant's noncompliance  with  it  before  it  may  be  inter- 
preted and  applied  with  retroactive  effect  so  as  to 
deprive  him  of  a  statutory  priority. 

Lane_Lasr ich ,  63  IBLA  192  (Apr.  8,  1982) 


Where  a  noncompetitive  offer  to  lease  covers  more 
than  640  acres  of  land  available  for  leasing  at  the 
time  the  offer  is  made,  the  offeror  has  complied  with 
43  CFR  3110.1-3  (a),  even  though  some  of  the  land 
becomes  unavailable  for  noncompetitive  leasing  before 
lease  issuance  and  the  remaining  land  involves  less 
than  640  acres. 

Jaaes.Hj^Chudnow,  63  IBLA  369  (Apr.  30,  1982) 
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No  over-the-counter  offer  for  a  noncompetitive  oil 
and  gas  lease  on  the  public  doaain  may  be  made  for  less 
than  6U0  acres  except  where  the  offer  is  accompanied  by 
a  showing  that  the  lands  are  in  an  approved  unit  or 
cooperative  plan  of  operation  (or  that  such  plan  has 
been  approved  as  to  form  ty  the  Director,  Geological 
Survey) ,  or  where  the  land  is  surrounded  by  lands  not 
available  for  leasing;  where  these  circumstances  do  not 
exist,  an  offer  for  less  than  6U0  acres  is  properly 
rejected. 

________________»  65  IBLA  64  (June  23,  1982) 


BLM  may  properly  reject  a  noncompetitive  oil  and 
gas  lease  offer  for  less  than  640  acres  where  the  land 
is  not  within  an  approved  unit  or  cooperative  plan  of 
operation  or  surrounded  by  lands  unavailable  for  leas- 
ing. 

Robert _Li_Cla2,  67  IBLA  115  (Sept.  15,  1982) 

___________________»  76  IELA  116  (Sept.  26,  1983) 


BLM  may  not  reject  an  oil  and  gas  lease  offer, 
as  violating  the  640-acre  rule  embodied  in  43  CFR 
3110.1-3  (a) ,  where  a  disqualifying  portion  of  the  land 
sought  was  covered  by  an  outstanding  oil  and  gas  lease 
at  the  time  the  offer  was  filed  but  this  fact  was  not 
noted  in  the  appropriate  public  land  records. 

_____________fi°_»  67  IBLA  143  (Sept.  16,  1982) 


It  is  proper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  the  leased  land  is  surrounded 
by  lands  not  available  for  leasing. 

___________  &9  IBLA  154  (Dec.  13,  1982) 

_________!.  *>9  IBLA  321  (Dec.  28,  1982) 
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showing  under  43  CFR  3110.1-3  (a)  has  been  made,  or  the 
offers  are  rejected  for  lack  of  an  adequate  showing. 
While  such  offers  remain  pending,  the  lands  described 
therein  are  chargeable  to  the  offeror's  acreage  account. 

I__i______«  70  IBLA  183  (Jan.  20,  1983)     90  I.D.  3 


An  oil  and  gas  lease  offer  for  less  than  640  acres 
of  land  is  properly  rejected  when  the  offer  fails  to 
include  other  adjoining  lands  which  were  available  for 
leasing  at  the  time  the  offer  was  filed,  although 
included  in  a  prior  outstanding  lease  offer. 

____!____________.  75  IBLA  4  (Aug.  2,  1983) 


Where  an  over-the-counter  oil  and  gas  lease  offer 
is  filed  for  lands  in  a  protracted  survey  and  the 
offeror  subsequently  files  a  relinquishment  describing 
certain  lands  in  the  offer  as  being  no  longer  available 
because  of  being  withdrawn  from  mineral  leasing,  but 
erroneously  includes  lands  in  his  relinquishment  such 
that  the  remaining  lands  in  his  offer  do  not  describe 
all  the  available  lands  in  a  section,  the  offer  is 
properly  rejected. 

£_£____________«  76  IBLA  4  (Sept.  6,  1983) 


where  a  junior  offeror  challenges  the  issuance 
of  a  lease  to  a  senior  offeror  on  the  basis  that  the 
senior  offer  improperly  included  320  acres  of  land  not 
available  for  noncompetitive  leasing  and  thereby 
asserts  that  the  lease  could  have  only  issued  for  less 
than  640  acres  of  land,  the  appeal  is  properly  rejected 
where  the  record  shows  that,  irrespective  of  the 
320  acres  in  question,  there  still  remained  640  acres 
of  other  public  land  within  the  lease  offer  as  required 
by  43  CFR  3110.1-3  (a)  . 

_2_ n_fi.t_i.aRue ,  78  IBLA  239  (Jan.  10,  19B4) 


It  is  proper  to  file  an  oil  and  gas  lease  offer 
for  less  than  640  acres  of  land  where  none  of  the  land 
adjacent  to  the  parcels  described  in  the  application  is 
available  for  leasing. 

____________ __»  69  IBLA  167  (Dec.  13,  1982) 


Offers  for  less  than  640  acres  are  not  null  and 
void  but  remain  pending  until  BLM  determines  a  proper 
showing  under  43  CFR  3110.1-3  (a)  has  been  made,  or  the 
offers  are  rejected  for  lack  of  an  adequate  showing. 
While  such  offers  remain  pending,  the  lands  described 
therein  are  chargeable  to  the  offeror's  acreage  account. 

_£_______£______£_»  '0  IBLA  154  (Jan.  18,  1983) 


It  is  improper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  there  is  land  available  for 
leasinj  adjacent  to  the  parcel  described  in  the  offer. 
Land  included  in  an  offer  which  has  not  become  an 
issued  lease  is  available  for  filing  of  another  offer 
until  a  lease  is  signed  by  an  authorized  officer  of  BLH. 

Offers  for  less  than  640  acres  are  not  null  and 
void  but  remain  pending  until  BLH  determines  a  proper 


Where  a  subdivision  which  is  available  for  oil  and 
gas  leasing  in  one  township  would  normally  te  adjacent 
to  land  similarily  available  in  another  township,  a 
holding  that  a  lease  offer  for  one  such  subdivision 
which  does  not  include  the  other  is  violative  of  the 
"640-acre  rule"  will  be  vacated  upon  a  showing  that 
the  two  townships  are  offset  and  the  subdivisions  con- 
cerned are  not  actually  adjacent. 

I______________B___nsideration)_,  80  IBLA  339  (Bay  10, 

1984) 


Six-»ile_Sguare  Rule 

An  oil  and  gas  offer  describing  land  which  cannot 
be  encompassed  within  a  6-mile  square  or  within  an  area 
not  exceeding  six  surveyed  sections  in  length  or  width 
is  defective  and  must  be  rejected. 

__c_________o__ «  69  IBLA  135  (Dec.  8,  1982) 


An  offer  to  lease  acquired  lands  for  oil  and  gas 
which  cannot  be  embraced  within  a  6-mile  square  or 
within  an  area  not  exceeding  six  surveyed  sections  is 
defective  and  unless  the  exception  expressed  in  43  CFR 
3110.1-3  (b)  applies,  should  be  rejected. 

The  area  limitation  found  in  43  CFR  3110.1-3  is 
stated  as  an  alternative,  and  the  rule  may  be  satisfied 
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by  complying  with  either  containment  of  the  lands 
requested  within  a  square  6  miles  in  length  and  width 
or  within  an  area  six  surveyed  sections  in  length  and 
width. 

43  CFR  3110.1-3  specifically  states  that  an  offer 
shall  be  within  the  designated  area  limitation  and 
where  it  is  clear  that  the  lands  applied  for  cannot  be 
included  within  an  area  conforming  to  the  regulation, 
the  offer  must  be  rejected  in  its  entirety. 

Y_£Ster_Sonaer,  69  IBLA  296  (Dec.  23,  1982) 


BLM  must  reject  a  noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  4  226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

James_Mi_Chudnowx  J0hn_L_._Messi.n3er ,  79  IELA  1  (Feb.  2, 
1984JT 


Sole_Party_in  Interest 

"Interest."   Where  an  oil  and  gas  leasing  service 
selects  lands,  files  offers,  and  advances  funds  on 
behalf  of  its  clients  for  leases  which  the  service  is 
willing  to  sell  on  behalf  of  any  successful  client, 
strictl__at_t___cli_nt_s___t_on»  in  return  for  a  per- 
centage commission  on  the  sale,  the  service  has  no  en- 
forceable right  to  any  portion  of  the  lease,  if  issued. 
The  option  is  no  more  than  a  mere  hope  or  expectancy 
that  a  client  will  elect  to  employ  the  service  as  sales 
agent,  so  that  there  is  no  interest  in  the  lease  if  is- 
sued, which  must  be  disclosed. 

Il2in_Ji_£°i§rs,  45  IBLA  186  (Jan.  30,  1980) 


Where  a  majority  of  the  Board  of  Land  Appeals  has 
ruled  that  an  agreement  between  a  filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  offer  in  his  own  name  competing  with 
the  clientele  of  the  company  does  not  violate  the  reg- 
ulations, a  case  involving  similar  factual  and  legal 
issues  will  follow  the  Board's  majority  position. 

:!*£___________,  "5  IBLA  337  (Feb.  7,  1980) 


"Interest."   Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5  (b). 

Where  there  is  no  evidence  in  the  administrative 
record  that  the  offeror  with  first  priority  in  a  draw- 
ing of  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  not  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  on  a 
protestant  attacking  the  validity  of  the  offer  to  prove 
an  accusation  thut  the  of f eror/agent  agreement  gives 
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the  agent  an  enforceable  interest  in  the  lease  to  te 
issued. 

Geosearchx_I nc_  ,  48  IBLA  190  (June  9,  1980) 


where  a  leasing  service  company's  client  wins  a 
Federal  oil  and  gas  lease  at  a  drawing  in  which  the 
leasing  service  and  its  officer  participate,  the  mere 
participation  of  the  company  and  the  officer  in  the 
same  filing,  without  anything  more  to  create  an  inter- 
est in  then  in  the  client's  lease,  does  not  constitute 
a  violation  of  the  regulations  which  should  be  charged 
against  the  client. 

A  reference  in  a  letter  to  the  Bureau  ot  Land 
Management  from  the  winning  drawee  in  a  simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  but  it  would  ordinarily  warrant  further 
investigation.   Where  a  hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a  violation  cf  the 
regulations  in  the  filing,  evidence  should  also  be 
presented  on  this  issue  to  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A  fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  teen 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a  lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a  par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

ili!II2_Si  hill 5__K en ne t h_ E^Jo t h ,  48  IBLA  356  (July  11, 
1980) 


When  an  offer  to  lease  is  filed  by  a  person  assert- 
ing he  is  the  sole  party  in  interest  in  the  offer,  and 
2  months  later  an  interest  in  the  offer  is  created  in 
another  person,  it  is  not  proper  to  reject  the  offer 
on  the  ground  that  the  showings  required  by  43  CFR 
3102.7  were  not  filed  within  15  days  after  the  offer 
was  first  filed. 

A__e________.____ .  49  IBLA  103  (July  28,  1980) 


An  oil  and  gas  lease  offer  filed  on  a  simultaneous 
filing  drawing  entry  card  must  be  rejected  if  it  con- 
tains the  names  of  additional  parties  in  interest,  and 
there  is  a  failure  to  file  the  statement  of  their  inter- 
ests as  required  by  43  CFR  3102.7. 


CIa_ton__.  Read  and  Gerald  A. 
(Aug.  11,~1980) 


.fliies,  49  IELA  200 


£liiiSl!_i!i_Seadx_Gerald_Ai_Hires,  49  IELA  271 
(Aug.~18,  1980) 
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A  fact-finding  hearing  isordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a  leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

IaISlig_SglI°Ei_Eiizabeth_R._prozda,  49  IBLA  303 
(Aug.  20,  1980) 


Action  on  a  protest  against  issuance  of  a  lease  to 
the  first-drawn  offeror,  a  client  of  Resource  Service 
Company,  a  leasing  service,  and  issuance  of  the  lease, 
shall  be  suspended  pending  appropriate  action  by  BLM  to 
determine  whether  there  has  been  a  violation  of  the 
regulations  requiring  disclosure  of  interests  in  a 
lease,  when  an  offer  is  filed,  and  prohibiting  against 
the  multiple  filings  of  lease  offers  in  a  simultaneous 
filing,  arising  from  the  RSC's  client  referral  program 
whereby  client  A,  for  whom  RSC  files  offers,  can  share 
in  the  proceeds  of  RSC's  commission  on  a  sale  of  client 
E's  oil  and  gas  lease  negotiated  by  RSC  if  client  B  was 
referred  to  RSC  by  client  A. 

tl2ld_£h_emical_Salesx_Inc.  ,  49  IBLA  392  (Sept.  5,  1980) 


"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  a  party  to  a  pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  of  any  leases 
issued,  all  parties  to  the  agreement  have  an  interest 
in  each  lease  offer  within  the  meaning  of  43  CFR  3102.7, 
requiring  the  disclosure  of  interested  parties. 

May.ne_Ei_DeBord_et_ali,  50  IBLA  216  (Sept.  30,  1980) 

87  I.D.  465 
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and  the  successful  drawee  is  required  to  make  a  showing 
as  to  sole  party  in  interest  under  43  CFR  3102.7. 

Donald  H.  Coyer.  Fred  L.  Enqle.  d.t.a.  Resource  Service 

Cgi_l_Inci (Appellants);  Alfred  L.  Easterday,  Bureauof 

Land_ Management (Respondents) [On_Judicia 1  Remand^. , 

50  IELA  306  ~(0ct.~14,  1980) 


Although  under  the  Departmental  regulations  a  com- 
petitive bidder  in  an  oil  and  gas  lease  sale,  must, 
where  there  is  another  party  in  interest,  submit  the 
signed  statements  required  by  43  CFR  3102.7,  failure  to 
comply  with  the  regulation  does  not  require  rejection 
of  the  bid.   This  result  follows  because  in  noncompeti- 
tive offerings  the  critical  element  is  determining  the 
first  qualified  offeror.   For  competitive  bidding,  the 
amount  of  the  bid  replaces  priority  of  filing  as  the 
dominant  factor. 

IlacJS_aawk_Resources_Cor£i,  50  IBLA  399  (Cct.  24,  1980) 

87  I.D.  497 


Where  it  appears  that  there  may  have  been  a  vio- 
lation of  the  disclosure  and/or  interest  regulations 
(43  CFR  3102.7  and  3112.5-2)  asserted  by  a  protest,  the 
adjudication  of  the  appeal  stemming  from  the  dismissal 
of  the  protest  is  properly  suspended  pending  appropriate 
action  by  BLB  to  determine  whether  there  has  teen  a  vio- 
lation of  those  regulations. 

Geosea r chx_ I  re. ,  50  IBLA  409  (Oct.  24,  1980) 


Action  on  a  protest  against  issuance  of  a  lease  to 
the  first-drawn  offeror,  a  client  of  Resource  Service 
Company,  a  leasing  service,  and  issuance  of  the  le  se, 
properly  is  suspended  pending  appropriate  action  fcy  BLM 
to  determine  whether  there  has  been  a  violation  of  the 
disclosure  and  interest  regulations.   BLM  will  investi- 
gate a  filing  service's  relationship  with  the  offeror 
where  it  appears  that  the  disclosure  and  interest  regu- 
lations may  have  been  violated  by  a  referral  program 
offered  by  the  filing  service. 

Geosear chi_I nc..  ,  51  IBLA  59  (Oct.  31,  1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a  set  schedule,  even  it 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5  years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 
Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  3100.0-5  (b)  . 

where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLM  prior  to 
a  simultaneous  drawing,  without  communicating  such 
waiver  to  the  client,  and  without  any  contractural  con- 
sideration running  from  the  client  to  the  leasing  ser- 
vice, the  "waiver"  is  without  effect  as  a  matter  of  law 


Where  an  applicant  is  neither  trustee  nor  guardian 
of  her  minor  grandsons,  she  has  not  violated  43  CFR 
3102.7  requiring  disclosure  of  other  parties  in  inter- 
est even  though  she  intends  to  transfer  part  of  her 
interest  in  any  lease  obtained  to  the  grandsons  when 
they  reach  legal  age  and  makes  an  indirect  reference 
to  them  on  the  face  of  the  drawing  entry  card.   Minors 
are  not  qualified  applicants  under  43  CFR  3102.1-1  (b) 
and  under  the  facts  of  this  case,  the  grandsons  have 
no  "interest"  in  the  prospective  lease  as  defined  by 
43  CFR  31C0.0-5(b).   At  most,  they  have  a  hope  or 
expectation  of  future  benefit  from  the  lease. 

!Ianche_ChomjCki,  51  IBLA  128  (Nov.  20,  1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a  set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5  years,  the  leasing 
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service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 
Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
with  the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLM  prior  to 
a  simultaneous  drawing,  without  communicating  such  wai- 
ver to  the  client,  and  without  any  contractural  consid- 
eration running  from  the  client  to  the  leasing  service, 
the  "waiver"  is  without  effect  as  a  matter  of  law  and 
the  successful  drawee  is  required  to  make  a  showing  as 
to  sole  party  in  interest  under  43  CFR  3102.7. 

The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the  time 
of  filing,  the  existence  of  all  parties  holding  inter- 
ests in  the  offer. 

The  fact  that  an  entitlement  to  share  in  the  pro- 
ceeds from  the  sale  of  a  lease  is  contingent  upon  the 
lease  being  sold  does  not  mean  that  this  entitlement  is 
not  an  "interest,"  as  an  "interest"  includes  any  claim 
to  a  share  in  profits  which_max_be_der ived  from  the 
lease.   Where  an  agreement  creating  such  an  entitlement 
exists  when  an  offer  is  filed,  its  existence  must  be 
disclosed  on  pain  of  rejection  of  the  offer. 

Di_Ri_Weedonx_Jrii_et_ali,  51  IBLA  378  (Dec.  31,  1980) 


Sol e_ Par t y_in  Interest — Continued 

When  over-the-counter  applications  for  11  oil  and 
gas  leases  show  that  the  offeror  is  not  the  sole  party 
in  interest,  11  separate  statements  meeting  the  require- 
ments of  43  CFR  3102.7  must  be  filed  not  later  than 
15  days  after  the  filing  of  the  lease  offers.   If  only 

10  statements  are  submitted  and  none  is  individually 
identified  with  a  corresponding  serial  number,  all 

11  offers  must  be  rejected. 

An  employee's  uncorroborated  affidavit  stating  that 
a  separate  statement  concerning  parties  in  interest  was 
sent  for  each  oil  and  gas  lease  offer  is  insufficient 
to  rebut  the  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  have 
not  misplaced  or  lost  the  document  in  issue. 

A  copy  of  a  document  is  not  considered  to  be  among 
the  number  filed  if  it  is  only  received  and  date- 
stamped  and  returned  to  an  applicant  as  evidence  of 
receipt.   Such  acknowledgement  of  receipt  by  Bureau  of 
Land  Management  personnel  does  not  constitute  a  deter- 
mination that  the  filing  was  complete  or  that  all  the 
documents  recited  in  the  cover  letter  were  included. 
BLM  is  not  required  to  retain  that  copy  of  the  document, 
contrary  to  an  applicant's  instructions,  in  order  to 
make  the  filing  complete. 

Oil  and  gas  lease  offers  are  properly  rejected 
when  required  statements  as  to  other  parties  in  inter- 
est are  not  timely  submitted.   Under  43  CFR  3111.1-1  (e), 
such  a  defect  is  not  curable,  even  with  respect  to  over- 
the-counter  leases.   Nevertheless,  offers  may  be  rein- 
stated and  allowed  to  earn  priority  from  the  time  of 
the  filing  of  the  missing  statement,  or  when  an  appli- 
cant withdraws  a  sufficient  number  of  offers  so  that 
there  are  enough  statements  to  cover  the  offers  that 
remain  active. 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  tor  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay 
the  leasing  service  according  to  a  set  schedule,  even 
if  the  offeror  negotiates  the  sale;  and  where  such 
agency  to  negotiate  is  to  be  valid  for  5  years,  the 
leasing  service  has  an  enforceable  right  to  share  in 
the  proceeds  of  any  sale  of  the  lease  or  any  interest 
therein,  and  any  payments  of  overriding  royalties 
retained.   Such  an  agreement  creates  for  the  leasing 
service  an  "interest"  in  the  lease  as  that  term  is 
defined  in  43  CFR  3100.0-5  (b),  and  the  offeror  is 
required  to  disclose  this  interest  at  the  time  of 
filing  under  43  CFR  3102.7 

The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the 
time  of  filing,  the  existence  of  all  parties  holding 
interests  in  the  offer. 

Estate_of  _Glenn_Fi_Coy_i_Resource_Service_CoiX_Inci , 
52~IBLA  182  (Jan.~26,  1981)  "  88  I.D.  236 


5eJI2_Eneraix_Inc. ,  52  IBLA  369  (Feb.  19,  1981) 


The  mere  fact  that  a  DEC  is  signed  by  someone 
other  than  the  offeror  does  not  necessarily  mean  that 
the  person  affixing  the  signature  has  an  interest  in 
the  offer  which  must  be  disclosed. 

An  oil  and  gas  lease  offeror  is  not  required  to 
disclose  the  existence  of  any  interests  in  the  offer 
flowing  to  his  wife  on  account  of  community  property 
laws  of  any  state. 

J°hn_)ii_Bierlein,  53  IBLA  48  (Feb.  27,  1981) 


An  oil  and  gas  lease  offeror's  agreement  with 
a  filing  service  which  ty  its  terms  gives  an  offeror 
an  option,  exercisable  only  after  the  drawing  of  simul- 
taneously filed  lease  offers  is  held,  to  employ  the 
service  to  sell  offeror's  interest  in  the  lease  in 
return  for  a  specified  commission  does  not  create  an 
interest  in  the  lease  offer  at  the  time  the  offer  is 
filed  which  is  required  to  be  disclosed  under  43  CFR 
3102.7  (1979). 

Ph i  1 1  i£_ A^._ K u  1  i n ,  53  IBLA  57  (Feb.  27,  1981) 


When  an  offer  to  lease  is  filed  by  a  person 
asserting  he  is  the  sole  party  in  interest  in  the 
offer,  and  an  interest  in  the  offer  is  created  later 
in  another  person,  it  is  not  proper  to  reject  the 
offer  on  the  ground  that  the  showings  required  by 
43  CFR  3102.7  were  not  filed  within  15  days  after 
the  offer  was  first  filed. 

Thomas_Hi_Connelly_i_Vimco_Ex]jlorationi_Inci,  52  IBLA 
206  (Jan.  27,  1981) 


The  naming  of  an  additional  party  in  interest 
on  the  reverse  side  of  the  drawing  entry  card  is  prima 
facie  evidence  that  the  named  person  is  in  fact  an 
interested  party  within  the  ambit  of  43  CFR  3102.7. 
However,  it  is  not  within  the  province  of  the  Depart- 
ment of  the  Interior  to  determine  the  unstated  inten- 
tions of  the  offeror  as  to  how  and  when  the  right 
of  an  interested  party  will  vest. 

William_E._Brice,  53  IBLA  174  (Mar.  16,  1981) 
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"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  a  party  to  a  pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  of  any 
leases  issued,  all  parties  to  the  agreement  have  an 
interest  in  each  lease  offer  within  the  meaning  of 
43  CFR  3102.7,  requiring  the  disclosure  of  inter- 
ested parties. 

Y.ickie_Ji_Landis,  54  IDLA  25  (Apr.  6,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLM  prior 
to  a  simultaneous  drawing,  without  communicating  such 
"waiver"  to  the  client,  and  without  any  contractual 
consideration  running  from  the  client  to  the  leasing 
service,  the  "waiver"  is  without  effect  as  a  matter  of 
law  and  both  the  successful  drawee  and  the  leasing  ser- 
vice are  required  to  make  a  showing  as  to  their  respec- 
tive interests  under  43  CFR  3102.7. 

52S£_£§J.r°l£!ii!_CorE.:._et_ali,  54  IBLA  194  (Apr.  23, 
1981)  "  88  I.D.  479 

l2Si£2_Qil_COj._e t _ali ,  54  IBLA  260  (Apr.  28,  1981) 

BiI6a£_2i_fiesens_et_ali,  54  IBLA  271  (Apr.  28,  1981) 

l2^ert_E._Belkna£_et_al;L,  55  IBLA  200  (June  16,  1981) 

£§§2!2I£Si   52E2i£g_£2-i_IfiC-x    Gr2££_iSi_Grecg,    55    IBLA 
343     (June    26,    198l" 

H.22ds_Petroleum_Cor£t_et_ali,  55  IBLA  348  (June  26, 
198lf 

Richard  E.  HcDonald,  Resource i Service  Co.,  Inc., 
56  IBLA  12  (June  30,  1981) 
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an  agreement  creates  for  the  leasing  service  an  "in- 
terest" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5 (b) . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an  in- 
terest in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  (which,  by  its  own 
terms,  does  not  apply  to  the  service  agreement)  with 
the  BLH  prior  to  a  simultaneous  drawing,  without  commu- 
nicating such  "waiver"  to  the  client,  and  without  any 
contractual  consideration  running  from  the  client  to 
the  leasing  service,  the  "waiver"  is  without  effect 
as  a  matter  of  law  and  both  the  successful  drawee  and 
the  leasing  service  are  required  to  make  a  showing  as 
to  their  respective  interests  under  43  CFR  3102.7. 


Alex  Sachen1  Resource  Service  Co., 
(July  167  1981)" 


.Inc..,  56  IBLA  116 


Nancj  Li_Stewartx  Resource  Service  Co.,  Inc.,  56  IELA 
122  (July  167  198lF 

J3£k_ lijc ker ma n_e t_a U  ,  56  IBLA  193  (July  22,    1981) 

Robert  Semanko,  Hary  L.  Hollebon,  Resource  Service  Co, 
Inc.,  58  IDLA  340  (Oct.  197  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5(b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BLH  prior  to  a  simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
the  client,  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a  matter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a  showing  as  to  their  respective  inter- 
ests under  43  CFR  3102.7  (1979). 

II°ld_Oi_Lochner,  56  IBLA  271  (July  28,  1981) 


when  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 


"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  an  oil  and  gas  lease  offeror  in  a  written  agree- 
ment gives  another  person  a  security  interest  in  any 
lease  issued  pursuant  to  an  offer  filed  under  the  agree- 
ment to  secure  only  payment  of  lease  rentals  advanced 
by  that  person,  that  person  does  not  have  an  interest 
in  the  lease  offer  within  the  meaning  of  43  CFR  3102.7 
(1979),  requiring  the  disclosure  of  interested  parties. 

Ia££££_5i_iiiis,    57    IBLA    247     (Aug.    28,    1981) 
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where  an  applicant  places  the  name  of  another 
party  in  interest  on  his  simultaneous  noncompetitive 
oil  and  gas  lease  application  and  files  a  separate 
statement  indicating  that  there  is  an  oral  agreement 
between  them  under  which  he  has  50  percent  and  the 
other  party  has  50  percent,  it  is  reasonable  to  assuie 
that  the  applicant  refers  to  50  percent  of  all  of  any 
interest  acquired  by  him.   This  statement  adequately 
states  the  nature  of  the  oral  agreement  between  the 
applicant  and  the  other  party  in  interest,  and  BLM's 
decision  rejecting  the  application  for  failure  to 
state  the  nature  of  the  other  party's  interest  will  be 
vacated. 

Philli2_Ei_Flanaaan,  57  IELA  357  (Sept.  8,  1981) 


A  noncompetitive  oil  and  gas  lease  application 
filed  in  a  simultaneous  drawing  must  be  rejected  if  it 
contains  the  names  of  additional  parties  in  interest, 
and  there  is  a  failure  to  submit  the  information 
required  by  U3  CFR  3102.2-7  (b). 

Affidavits  and  other  evidence,  including  a  ship- 
ping notice  and  a  delivery  receipt,  indicating  that  the 
information  required  by  43  CFR  3102.2-7  (b),  in  connec- 
tion with  noncompetitive  oil  and  gas  lease  offers,  was 
submitted  timely  to  BLM  is  not  sufficient  to  overcome 
the  presumption  that  public  officials  have  properly 
discharged  their  duties  and  have  not  misplaced  or  lost 
the  document  in  issue  where  the  corroborating  evidence 
fails  to  relate  the  submission  directly  to  the  lease 
application  at  issue. 

La wr en ce_Ei_Die ,  57  IBLA  360  (Sept.  8,  1981) 


Where  an  applicant  places  the  name  of  another 
party  in  interest  on  his  simultaneous  oil  and  gas  lease 
application  and  files  a  statement  indicating  that  they 
have  an  oral  agreement  under  which  he  has  a  25  percent 
interest  and  the  other  party  a  75  percent  interest  and 
that  they  have  agreed  to  divide  expenses  and  proceeds 
based  on  those  percentages,  the  applicant  has  satisfied 
the  requirement  of  U3  CFR  3102.2-7  (b)  that  the  nature 
of  their  oral  understanding  be  set  forth. 

F._C._Min)cler_IIIi_Fi_C._11in!tleri_MiDi,  59  IBLA  203 
(Oct?  27,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby,  when  the  individual  sells  a  lease  acquired 
during  his  participation  in  the  program,  the  proceeds 
from  the  sale  of  that  lease  will  be  deposited  into  the 
Lease  Sales  Escrow  Account;  and  19  percent  of  any  con- 
sideration received  by  the  individual  shall  be  assigned 
to  the  leasing  service  should  the  individual  dispose  of 
his  interest  in  a  lease  in  any  manner  other  than  by 
sale,  the  leasing  service  does  not  have  an  enforceable 
right  to  share  in  the  proceeds  of  any  sale  or  any 
interest  therein.   Such  an  agreement  does  not  create 
for  the  leasing  service  an  interest  in  the  lease  as 
that  term  is  defined  in  U3  CFR  3100.0-5(b)  (1979). 

"Interest."   Where  there  is  an  agreement  giving  an 
individual  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  U3  CFR  3100.0-5(b)  (1979). 

Harri_Si_Hills_et_ali,  59  IBLA  2U1  (Oct.  28,  1981) 
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"Interest  in  an  oil  and  gas  lease  or  offer." 
Where  a  party  to  a  pooling  agreement  is  authorized  to 
advance  funds  for  filing  of  drawing  entry  cards  in 
simultaneous  oil  and  gas  lease  drawings,  payment  of 
rentals,  and  office  expenses,  and  is  entitled  to  be 
reimbursed  therefor  with  interest  and  receive  a  con- 
sultation fee  from  the  pooled  proceeds  of  any  leases 
issued,  all  parties  to  the  agreement  have  an  interest 
in  each  lease  offer  within  the  meaning  of  43  CFR  3102.7 
(1979),  requiring  the  disclosure  of  interested  parties. 

The  Board  of  Land  Appeals  will  not  order  a  fact- 
finding hearing  to  determine  whether  a  pool  agreement 
violates  regulations  requiring  disclosure  of  other 
parties  in  interest  in  a  simultaneous  oil  and  gas 
lease  filial  where  there  are  no  ambiguities  in  the 
agreement  and  it  is  clear  that  there  are  other  parties 
in  interest  to  the  lease  offer  other  than  appellant. 

_______________«  59  IBLA  353  (Nov.  9,  1981) 


where  an  applicant  places  the  name  of  another 
party  in  interest  on  his  simultaneous  noncompetitive 
oil  and  gas  lease  application  and  files  a  separate 
statement  indicating  that  there  is  an  oral  agreement 
between  them  under  which  he  has  50  percent  and  the 
other  party  has  50  percent,  it  is  reasonable  to  assume 
that  the  applicant  refers  to  50  percent  of  all  of  any 
interest  acquired  by  him.   This  statement  adequately 
states  the  nature  of  the  oral  agreement  between  the 
applicant  and  the  other  party  in  interest,  and  BLR's 
decision  rejecting  the  application  for  failure  to 
state  the  nature  of  the  other  party's  interest  will  be 
vacated. 

A  statement  setting  forth  the  nature  of  an  oral 
agreement  between  a  simultaneous  noncompetitive  oil  and 
gas  lease  applicant  and  another  party  in  interest  must 
include,  or  be  accompanied  within  15  days  after  the 
filing  by,  statements  signed  by  the  latter  setting 
forth  his  citizenship  and  compliance  with  acreage 
limitations  on  pain  of  rejection  of  the  application. 


Kenneth  H.  Gray,  Jay  R.  Garner,  60  IBLA  110  (Nov. 
1981) 


20, 


An  entitlement  to  share  in  the  proceeds  from  the 
sale  of  a  lease  or  part  thereof,  contingent  upon  the 
lease  being  sold,  is  an  "interest,"  as  an  "interest" 
includes  any  claim  to  a  share  in  profits  ____________ 

derived  from  the  lease.   where  an  agreement  creating 
such  an  entitlement  exists  when  an  offer  is  filed,  its 
existence  must  be  disclosed  on  pain  of  rejection  of  the 
offer. 

_2____________°.  60  IBLA  316  (Dec.  18,  1981) 


A  simultaneous  oil  and  gas  lease  application  filed 
on  behalf  of  a  joint  venture  must  be  rejected  if  it  is 
signed  only  by  an  individual  member  with  no  proper 
reference  to  the  name  of  the  joint  venture  or  other 
members  thereof. 

_a_es__._We_b,  60  IBLA  323  (Dec.  18,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 


7  ui 
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negotiate  is  to  be  valid  for  5'years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  tern  is  defined  in  43  CPR 
3100.0-5(b)   (1979)  . 

Ji»§s_Koch_e t_a li ,  61  IBLA  235  (Jan.  28,  1982) 

Iiy.in_Staacke_et_ali,  62  IBLA  278  (Bar.  16,  1982) 

flichig_an_Wisconsin  PiEeIinS_£°i_£i_Sli»  6"  IBVk    247 
7Say~2  8,  19827" 

David_A.:._Reece_et_ali,  65  IBLA  12  (June  21,  1982) 


An  oil  and  gas  lease  offer  filed  on  a  simultane- 
ous filing  drawing  entry  card  must  be  rejected  if  it 
contains  the  names  of  additional  parties  in  interest 
and,  within  15  days  of  the  filing,  the  offeror  fails  to 
submit  a  statement  signed  by  himself  and  the  other 
interested  parties  setting  forth  the  nature  of  their 
respective  interests  and  a  copy  of  agreements  between 
them. 

2iChard_B.._SEorcic,  62  IBLA  159  (Mar.  8,  1982) 


A  noncompetitive  oil  and  gas  lease  application 
filed  in  a  simultaneous  drawing  must  be  rejected  if  it 
contains  the  names  of  additional  parties  in  interest, 
and  there  is  a  failure  to  submit  the  information 
required  by  43  CFR  3102.2-7  (b). 

Diane_|l._Berndti_Richard_Wi_Hiers,  62  IBLA  288 
(Bar.  16,  1982) 

Bgb_Reid,  64  IBLA  17  (Hay  l»,  1982) 


An  oil  and  gas  lease  offeror's  agreement  with 
a  filing  service  which  by  its  terms  give  an  offeror 
an  option,  exercisable  only  after  the  drawing  of  simul- 
taneously filed  lease  offers  is  held,  to  employ  the 
service  to  sell  offeror's  interest  in  the  lease  in 
return  for  a  specified  commission  does  not  create  an 
interest  in  the  lease  offer  at  the  time  the  offer  is 
filed  which  is  required  to  be  disclosed  under  43  CFR 
3102.7  (1979). 

Geosear chx_Inc.. ,  6<t  IBLA  1U9  (Bay  24,  1982) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  offer  which  must  be  disclosed 
under  U3  CFR  3102.7  (1979). 

where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BLB  prior  to  a  simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
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the  client  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a  matter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a  showing  as  to  their  respective 
interests  under  13  CFR  3102.7  (1979). 

Gordoi^Ji  Lindsay,  Resource  Service  Co.,  Inc..  6«  IBLA 
279~"(June~4,  1982) 


Where,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  other 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
time  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  may  a  lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

kl!>M-M2k2 1- £°Y.£ ,  65  IBLA  340  (July  16,  1982) 


Although,  under  the  Departmental  regulations  in 
effect  at  the  time  of  the  sale,  a  competitive  bidder 
in  an  oil  and  gas  lease  sale,  where  there  are  other 
parties  in  interest,  was  required  to  submit  the  signed 
statements  required  by  43  CFR  31 02.2-7  (1981) ,  failure 
to  comply  with  the  regulation  does  not  require  rejec- 
tion of  the  bid.   whereas,  in  noncompetitive  offerings, 
the  critical  element  is  determining  the  first  qualified 
offeror,  in  competitive  bidding,  the  amount  of  the  bid 
replaces  priority  of  filing  as  the  dominant  factor. 


Turner  C . _S mi t hj 
(July  23,  1982) 


Jlj 


Signe  D.  Smith.  66  IBLA  1 

89  I.D.  386 


Where  substantial  evidence  of  record  supports 
BLH's  rejection  of  a  lease  application  on  the  basis  of 
its  finding  that  another  party  holds  an  undisclosed 
interest  therein,  the  mere  denial  of  that  fact  by  the 
applicant  is  insufficient  to  overturn  the  decision  on 
appeal. 

Audrey  Jean  Boston.  67  IBLA  117  (Sept.  16,  1982) 


Where  the  regulation,  43  CFB  3102.2-7,  requiring 
the  offeror  for  an  oil  and  gas  lease  to  file  a  copy  of 
an  agreement  under  which  a  royalty  interest  in  the 
lease  will  be  conveyed  to  a  third  party  is  repealed,  it 
is  not  proper  to  reject  the  offer  for  failure  to  comply 
with  the  repealed  regulation  unless  there  was  a  proper 
conflicting  offer  filed  for  the  same  land  prior  to  the 
date  of  the  repeal,  which  was  Feb.  26,  1982. 

Richard  Si_Gaddx1_Wi_Bx_Newberrj»  67  IBl*  373  (Oct.  8, 
19827 


A  decision  partly  rejecting  an  oil  and  gas  lease 
offer  because  the  lands  are  included  in  a  lease  issued 
to  a  prior  applicant  will  be  affirmed  on  appeal  upon 
a  finding  that  appellant's  contention  that  the  prior 
applicant  failed  to  comply  with  the  requirements  for 
disclosure  of  other  parties  in  interest  is  simply 
unfounded. 

lrvin_Wall,  68  IBLA  276  (Bov.  17,  1982) 
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Oil  and  gas  lease  offers  filed  prior  to  Feb.  26, 
1982,  are  properly  rejected  when  statements  as  to  other 
parties  in  interest  required  by  4 3  CFR  3102.2-7  (b) 
(1981)  are  not  timely  submitted.   Nevertheless,  over- 
the-counter  offers  may  be  reinstated  and  allowed  to 
earn  priority  from  the  time  of  the  filing  of  the 
missing  statements. 

Sum  a  t  r  a_  En  erg_y_Co^ ,  b8  IBLA  313  (Nov.  19,  1982) 


BLB  may  properly  reject  a  simultaneous  oil  and  gas 
lease  application  drawn  with  first  priority  where  the 
applicant  files  the  application  and  an  attached  state- 
ment setting  forth  the  names  of  other  parties  in 
interest  and  the  nature  of  the  agreement  between  the 
parties,  and  the  statement  is  not  signed  by  the  appli- 
cant, as  required  by  43  CFR  3102.2-7  (b)   (1981). 

Fichard_S._Talbert,  70  IBLA  145  (Jan.  17,  1983) 
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where  both  offerors  have  properly  certified  that  they 
are  the  sole  parties  in  interest. 

Joe  B.  Johnson,  J.  Bass  Bahoney.  Resources  Investment 
Corp.  ,  74  IELA  383  (July  29,  1983) 


where  a  partner  in  a  firm  engaged  in  the  oil  and 
gas  business  files  an  oil  and  gas  lease  offer  in  his 
own  name,  the  partnership  is  entitled,  in  the  absence 
of  an  agreement  to  the  contrary,  to  participate  in  the 
benefits  accruing  from  any  issued  lease  and  has  an 
"interest"  therein  within  the  meaning  of  43  CFR 
3100.0-5  (b)  as  a  consequence  of  the  partner's  fiduci- 
ary duty  to  the  firm.   Such  an  interest  is  properly 
found  where  the  partnership  agreement  contains  a  cove- 
nant not  to  compete. 

J*°siia_Trujillo,    77    I0L*    35     (Oct.     31,    1983) 


An  undisclosed  interest  was  not  created  in  a 
person  referring  a  customer  to  an  oil  and  gas  leasing 
service  where  the  referring  person  had  only  a  hope  or 
expectancy  that  some  financial  benefit  might  result 
from  the  referral.   Where  there  was  no  enforeceable 
right  in  the  referring  party  to  share  in  the  proceeds 
of  a  lease  obtained  through  the  simultaneous  oil  and 
gas  leasing  drawing  held  by  the  Department,  there  was 
no  violation  of  the  provisions  of  the  sole  party  in 
interest  regulation,  43  CFR  3102.7. 

Geosearch,  Inc. ,    Lloyd  Chemical  Sales,  Inc.  v. 
Resource  Service  Co.,  Inc..  Bureau  of  Land  Banaq^ 
mint,  71  IBLA  138  (Mar.  9,  1983)" 


A  simultaneous  oil  and  gas  lease  application  must 
be  rejected  if  it  contains  the  names  of  additional 
parties  in  interest  and,  within  15  days  of  the  filing, 
the  applicant  fails  to  submit  a  statement  signed  by 
herself  and  the  other  interested  parties  setting  forth 
the  nature  of  their  respective  interests  and  a  copy  of 
agreements  between  them. 

IiiaiBi*_Ii_£S»Iin»  12    IBLA  361  (MdY  2»  1983) 


ASSIGNMENTS  OR  TRANSFERS 

In  general,  the  assignee,  upon  approval  of  the 
assignment,  becomes  the  lessee  of  the  Government  as  to 
the  assigned  interest  and  is  responsible  for  complying 
with  all  lease  terms  and  conditions. 

Dale_Carr,  45  IBLA  183  (Jan.  30,  1980) 


Assuming  arguendo,  that  the  Department  had  author- 
ity otherwise  to  reinstate  a  terminated  oil  and  gas 
lease  under  30  U.S.C.  $  188(c)   (1976),  where  there  has 
been  late  payment  of  rental,  it  could  not  do  so  where 
reasonable  diligence  was  not  shown  nor  a  justifiable 
excuse  given  for  the  failure  to  exercise  such  dili- 
gence.  Generally,  a  lessee  will  not  be  deemed  to  have 
exercised  reasonable  diligence  where  payment  is  trans- 
mitted after  the  due  date.   No  justifiable  excuse 
arises  where  an  assignee  of  the  lease  relies  on  the 
assignor  for  payment,  where  a  lessee  relies  on  receipt 
of  a  courtesy  billing  notice  from  the  Bureau  of  Land 
Banagement,  or  where  a  lessee  was  uninformed  of  the 
rental  payment  requirements. 

Ali£e_Bi_Coiitei_Phjllis    Lane_Zehr,    46    IBLA    312     (Apr.    4, 
1980) 


An  offeror  is  not  disqualified  where  a  written 
agreement  creating  other  parties  in  interest  in  an  oil 
and  gas  lease  offer,  filed  in  support  of  an  offer  pur- 
suant to  43  CFR  3102.2-7  (1981),  is  signed  by  the 
offeror  through  an  agent. 

SiOiCi_Oil_Coi,  73  IBLA  350  (June  14,  1983) 


Statements  required  of  other  parties  in  interest 
in  connection  with  a  lease  offer  under  43  CFR 
3102.2-7  (b)  (1981)  must  include  a  statement  affirming 
the  party's  compliance  with  the  acreage  limitations  of 
43  CFR  3101.1-5  and  3101.2-4.   With  respect  to  an 
over-the-counter  lease  offer,  where  such  a  statement  is 
not  filed  timely  within  15  days  of  filing  the  lease 
offer  as  required  by  regulation,  but  is  filed  prior  to 
final  rejection  of  the  lease  offer,  the  offer  may  be 
reinstated  only  with  priority  as  of  the  time  the 
required  information  is  filed. 

An  over-the-counter  oil  and  gas  lease  offer  which 
is  executed  by  two  offerors  will  not  be  rejected  for 
failure  to  provide  a  cop°y  of  an  agreement  with  other 
parties  in  interest  under  43  CFR  3102.2-7  (b)   (1981) 


BLB  properly  refuses  to  recognize  the  asserted 
interest  of  a  party  in  a  lease  offer  where  no  applica- 
tion for  BLH's  approval  of  a  transfer  of  any  interest 
in  this  offer  and  lease  (if  issued)  has  ever  been 
filed,  and  ELB  properly  determines  to  issue  the  lease, 
if  appropriate,  to  the  offeror  and  not  to  the  asserted 
interest  holder. 

An  amended  regulation  restricting  transfer  of 
oil  and  gas  interests  governs  where  an  offeror  has 
not  sought  approval  of  a  transfer  of  a  pending  offer 
to  lease  and  lease  (if  issued)  prior  to  June  16,  1980, 
the  effective  date  of  the  amendment.   Accordingly, 
under  this  regulation,  BLB  cannot  consider  any  appli- 
cation for  approval  of  such  a  transfer  until  after 
issuance  of  the  lease. 

Di_Ri_Weedon^_JriX_et_ali,  51  IBLi  378  (Dec.  31,  1980) 
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Where  no  application  for  BLM's  approval  of  a 
transfer  of  any  interest  in  an  offer  and  lease  (if 
issued)  has  ever  been  filed,  BLM  should  issue  the 
lease,  if  appropriate,  to  the  offeror  only. 

The  regulations  controlling  transfer  of  oil  and 
gas  interests  were  amended  on  June  16,  1980,  and  the 
amended  regulations  govern  where  the  interest  holder 
has  not  sought  approval  of  a  transfer  of  his  interest 
prior  to  this  date.   Under  these  amended  regulations, 
BLB  cannot  consider  any  application  for  approval  of  a 
transfer  of  a  lease  interest  until  after  the  lease  is 
issued . 

Estate_of_Glenn_Fi_Co2t_Resource_Ser Ii£e_Co.i_Inc. , 

52  IBLA  182  (Jan.  26,  1981)  "  ~88  l75.  236 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant  therefor.   An 
extension  of  time  may  be  granted  to  supply  necessary 
evidence  of  joinder  in  a  unit  agreement  prior  to 
lease  issuance  and  a  lease  offer  will  not  be  rejected  ir 
favor  of  a  junior  offeror  where  an  extension  is  timely 
requested  and  the  requested  evidence  is  provided  in 
good  faith  and  without  unreasonable  delay  thereafter. 

Barbara  J.  Kiernberqert  Thomas  HT  Connelly,  53  IBLA  112 
(Mar.  U,  1981)  "  88  I.D.  347 
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required  to  file  the  assignment  with  BLB  for  approval 
as  a  condition  of  bona  fide  purchaser  status. 

£l§dericK_Jj_Schlicher,  54  IBLA  61  (Apr.  10,  1981) 


A  party  which  purchases  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  tc  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  DEC  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing;  and  where,  at  the 
time  it  consummated  tlie  agreement  by  payment  of  consid- 
eration for  the  offer,  these  records  showed  that  ELH 
had  proceeded  to  issue  the  lease,  thus  indicating  that 
there  was  no  defect  in  the  DEC,  provided  that  the  pur- 
chaser had  no  actual  knowledge  of  any  defect  in  the  DEC. 

A  "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a  bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter,  even  where 
it  is  chargeable  with  knowledge  that  there  may  have 
been  a  legal  discrepancy  when  the  lease  was  initially 
issued. 


H°»e_Petroleum_Cor£i_et_ali,  54  IBLA  194  (Apr.  23, 
1981)  "  88  I.D. 
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No  assignment  can  be  approved  for  a  terminated  oil 
and  gas  lease. 

Jack_Ji_Grjnber3,  53  IBLA  165  (Mar.  12,  1981) 


Where  there  is  a  private  dispute  as  to  the  valid- 
ity or  effect  of  an  oil  or  gas  lease  assignment  and 
where  that  assignment  has  been  approved  without  notice 
of  a  controversy  as  to  its  effect  or  validity,  and  the 
Department  subsequently  receives  notice  of  a  contro- 
versy, it  has  declined  to  disturb  existing  conditions 
or  to  approve  any  change  without  evidence  of  an  agree- 
ment among  the  parties  or  a  court  decree  on  the  matter 
in  controversy.   Departmental  policy  is  to  allow  an 
approved  assignment  to  stand,  maintaining  the  status 
quo,  in  order  to  allow  the  parties  to  resolve  their 
disputes. 

Miiiia»_I^._l£i£S'  53  IBLA  17a  (Bar.  16,  1981) 


Where  two  assignments  are  executed  transferring 
complete  record  title  of  an  oil  and  gas  lease  from  the 
lessee  to  a  second  party  and  from  him  to  a  third  party, 
where  the  assignments  are  submitted  to  the  Bureau  of 
Land  Management  for  approval  at  the  same  time  so  that 
each  will  be  effective  on  the  same  day,  and  where  the 
third  party  has  certified  his  qualifications  to  hold 
the  lease,  BLB  need  not  refuse  to  approve  the  assign- 
ments for  failure  of  the  second  party  to  submit  a  sup- 
plemental qualifications  certification  because,  at  no 
time,  will  the  second  party  be  the  effective  lessee 
and  no  interest  in  the  lease  has  been  retained  by  him. 

Sichard_Pi_ Walker,  54  IBLA  4  (Apr.  1,  1981) 


Under  30  U.S.C.  o  184  (h)  (1976),  the  determination 
whether  an  assignee  of  an  oil  and  gas  lease  is  a  bona 
fide  purchaser  must  be  based  on  the  circumstances  exist- 
ing on  the  date  the  assignment  is  effective  between  the 
lessee  of  record  and  the  assignee.   An  assignee  is  not 


A  party  which  purchases  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  to  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  DEC  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing,  or  in  prospect; 
and  where,  at  the  time  it  consummated  the  agreement  by 
payment  of  consideration,  these  records  showed  that 
BLB  had  proceeded  to  issue  the  lease,  thus  indicating 
that  there  was  no  defect  in  the  offer,  provided  that 
the  purchaser  had  no  actual  knowledge  of  any  defect  in 
the  offer  or  the  resultant  lease. 

Inexco  Oil  Co.  et  al..  54  IBLA  260  (Apr.  28,  1981) 


A  party  which  purchases  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  tc  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  offer  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing  or  in  prospect; 
and  where,  at  the  time  the  purchaser  consummated  the 
agreement  by  payment  of  consideration  for  the  offer, 
these  records  showed  that  BLM  had  proceeded  to  issue 
the  lease,  thus  indicating  that  there  was  no  defect  in 
the  offer,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

A  "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a  bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter. 

^ii6ui_Gi_Cesens_et_al. ,  54  IBLA  271  (Apr.  28,  1981) 


A  request  for  approval  of  assignment  of  record 
title  to  an  oil  and  gas  lease  is  properly  denied  in 
the  absence  of  evidence  of  the  qualifications  of  the 
assignee  trust  to  hold  Federal  oil  and  gas  leases. 

5°£i2!ia_Bank_JTrusteei,  54  IBLA  359  (May  18,  1981) 
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A  party  who  purchased  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  otfer  under  authority  of  a 
regulation  then  in  effect,  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  tine  it. agreed  to  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  offer  was  defective  or  that  a 
protest  against  the  offer  was  ongoing  or  in  prospect; 
and  where,  at  the  tine  the  purchaser  consummated  the 
agreement  by  payment  of  consideration  for  the  offer, 
these  records  showed  that  BLM  had  proceeded  to  issue 
the  lease,  thus  indicating  that  there  was  no  defect  in 
the  offer,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

_________J_I___.________,«  55  IBLA  200  (June  16,  1981) 


Where  approval  of  an  assignment  of  oil  and  gas 
lease  record  title  was  not  requested  of  the  Bureau  of 
Land  Management  until  over  4  years  after  the  assignment 
transaction,  approval  was  properly  denied  under  43  CFR 
3106.3-1. 

Although  the  regulation  governing  Bureau  of  Land 
Management  approval  of  assignments  of  oil  and  gas 
lease  record  title,  43  CFR  3106.3-1,  does  not  strictly 
require  rejection  of  the  request  for  approval  in  every 
case  where  the  stated  90-day  limit  has  been  exceeded, 
the  approval  cannot  be  given  where  the  applicant  is 
almost  4  years  tardy  with  his  request  and  another  party 
has  in  the  interim  received  approval  for  transfer  of 
the  same  record  title.   It  is  Departmental  policy  to 
decline  adjudication  of  issues  regarding  the  validity 
or  effect  of  conflicting  assignments  until  the  parties 
have  first  settled  their  dispute  privately  or  in  court. 

i_Si______i______»  55  IBLA  315  (June  26,  1981) 


A  party  which  purchased  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  is  a  bona  fide  purchaser  of 
this  interest  where,  throughout  the  time  during  which 
it  agreed  to  purchase  the  offer,  paid  consideration, 
and  formally  requested  approval  of  the  assignment, 
BLM's  case  records  indicated  that  BLM  had  resolved  a 
question  about  the  validity  of  the  offer  in  favor  of 
the  offeror  and  had  proceeded  to  issue  the  lease  to 
him,  and  where  there  had  been  no  formal  protest  against 
the  lease,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

_°________°1_u__c°_2_____-__»  55  IBLA  348  (June  26, 

1981) 


When  an  applicant  for  assignment  of  an  oil  and  gas 
lease  fails  to  submit  a  certification  of  new  qualifica- 
tions to  hold  an  oil  and  gas  lease,  it  is  proper  to 
reject  the  application  for  assignment.   Such  an  appli- 
cation may  be  reinstated  where  the  applicant  has  pro- 
vided the  required  certification  on  appeal  and  no  third 
party  rights  are  involved. 

_________________/  55  IBLA  380  (June  29,  1981) 


A  party  which  purchased  an  oil  and  gas  lease  is  a 
bona  fide  purchaser  of  this  interest  where,  throughout 
the  time  it  agreed  to  purchase  the  lease,  paid  fair 
value,  and  formally  requested  approval  of  the  assign- 
ment, BLM's  records  indicated  that  BLM  had  resolved  a 
question  about  the  validity  of  the  underlying  offer  in 
favor  of  the  offeror  and  had  proceeded  to  issue  the 
lease  to  him,  and  where  there  had  been  no  formal  pro- 
test against  the  lease,  provided  that  the  purchaser  of 


2IL_iNJLSIS_tJiS.ES — Continued 

ASSIGNMENTS  OR  TRANSFERS — Continued 

the  lease  had  no  actual  knowledge  of  any  defect  in  the 
underlying  offer. 

_______£_____________.  56  IBLA  193  (July  22,  1981) 


An  assignee  of  a  Federal  oil  gas  lease  who 
qualifies  as  a  bona  fide  purchaser,  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  «  184(h)(2)   (1976);  43  CFR  3102.1-2. 

"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLM  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

In  the  absence  of  evidence  of  actual  knowledge 
that  a  lease  offer  was  made  in  violation  of  the  regu- 
lations, reliance  by  an  assignee  of  the  lease  on  the 
Eureau  of  Land  Management  decision  to  issue  the  lease 
is  not  unreasonable  and  will  support  assignee's  claim 
of  bona  fide  purchaser  status  where  there  is  no  pending 
inquiry,  protest,  or  appeal  proceeding. 

£________________»  56  IBLA  225  (July  22.    1981) 


Upon  approval  by  BLM  of  an  assignment  of  an  oil 
and  gas  lease,  the  responsibility  for  providing  an 
adequate  bond  transfers  from  the  assignor  to  the 
assignee  pursuant  to  43  CFR  3106.2-3.   ELM  should 
evaluate  the  adequacy  of  the  bond  offered  by  the 
assignee  and  resolve  any  deficiencies  before  approving 
the  assignment.   Once  BLM  approves  the  assignment,  it 
may  not  thereafter  refuse  to  release  the  assignor's 
bond. 

___i__2___Co___I_c_.  58  IBLA  123  (Sept.  24,  1981) 


An  assignee  of  a  Federal  oil  gas  lease  who 
qualifies  as  a  bona  fide  purchaser  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  «  184(h)(2)   (1976);  43  CFR  3102.1-2. 

"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLM  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

A  "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a  bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter,  even  where 
it  is  chargeable  with  knowledge  that  there  may  have 
been  a  legal  discrepancy  when  the  lease  was  initially 
issued. 

_________________ .  fel  1ELA  235  (Jan.  28,  1982) 

_____________________  62  IBLi  278  («ar.  16,  1982) 
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A  request  for  approval  of  assignment  of  record 
title  to  an  oil  and  gas  lease  is  properly  denied  in 
the  absence  of  evidence  of  the  qualifications  of  the 
assignee  to  hold  Federal  oil  and  gas  leases  or  lack  of 
sufficient  bond.   However,  the  failure  to  submit  three 
manually  executed  assignment  forms  as  required  by  43  CFR 
3106. 2-2,  is  a  curable  defect. 

N°£th_Central_Oil_CorEi,  62  IBLA  38  (Feb.  24,  1982) 
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constructive  knowledge  of  all  BLM  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

£a»id_ A ._Reece_e t_a  1.. ,  65  IBLA  12  (June  21,  1982) 

Beverli_Ji    Hacdowell^Dorothi^anijlej ,    71    IELA    23 
iFebT    15,    1983)" 


where  a  proposed  assignment  has  been  filed  with 
BLM  but  has  not  yet  been  approved,  the  original  lessee 
of  an  oil  and  gas  lease  is  the  holder  of  record. 

Where  a  proposed  assignment  of  an  oil  and  gas 
lease  has  not  been  approved  by  BLM  and  the  lease  has 
automatically  terminated  by  operation  of  law  for  fail- 
ure to  pay  rental  timely,  only  the  original  lessee  as 
the  holder  of  record  of  the  lease,  and  not  the  poten- 
tial assignee,  may  have  the  lease  reinstated  on  the 
ground  that  due  diligence  was  exercised  or  that  late 
payment  was  justified. 

SE*S§_Egtroleum_Corp_i,  b2    IBLA  180  <Mar-  8»  1982) 


Application  for  approval  by  the  Bureau  of  land 
Management  of  an  assignment  of  record  title  to  an  oil 
and  gas  lease  is  made  by  the  assignee  of  the  lease. 
Any  decision  adverse  to  an  applicant  for  approval  of 
assignment  must  be  issued  to  the  applicant  and  is  not 
effective  during  the  period  when  the  applicant  may  file 
an  appeal  or  while  the  appeal  is  pending. 

A  unilateral  request  by  the  assignor  of  an  oil  and 
gas  lease  for  withdrawal  of  an  unapproved  assignment  is 
properly  regarded  as  a  protest  of  the  assignment  and  as 
an  indication  of  a  dispute  between  the  parties  to  the 
assignment.   Longstanding  Departmental  policy  requires 
withholding  action  to  either  approve  or  re]ec  t  the 
assignment  until  the  dispute  between  the  parties  is 
resolved  through  agreement  or  litigation. 

£etrol_Resources_Cgr£i,  65  IBLA  104  (June  24,  1982) 


An  assignee  ot  a  preexisting  oil  and  gas  lease 
which  is  held  by  BLM  to  have  been  terminated  by  opera- 
tion of  law  has  standing  to  appeal,  even  though  the 
assignment  has  not  yet  been  approved,  although  BLM  may 
not  be  required  to  give  separate  notice  of  termination 
to  such  an  assignee. 

Tenneco_Oil_Coi,  63  IBLA  339  (Apr.  28,  1982) 


A  party  purchasing  an  oil  and  gas  lease  from  the 
first-drawn  winner  of  a  drawing  of  simultaneous  offers 
to  lease  is  a  bona  fide  purchaser  where  prior  to  and 
during  the  time  it  agreed  to  purchase  the  lease,  paid 
consideration,  and  requested  approval  of  the  assign- 
ment, BLM's  files  were  silent  as  to  any  irregularities 
in  the  lease  or  offer  and  the  purchaser  had  no  know- 
ledge of  any  defect  in  the  lease  or  offer. 

Michijan_Wisconsin_Pipeline_Coi_et_ali,  61  IBLA  247 
"(May  28,  19827 


Where  subsequent  to  the  approval  by  the  Department 
of  an  assignment  of  interests  in  an  oil  and  gas  lease 
at  the  reqaest  of  the  assignee  it  appears  that  there  is 
such  a  dispute  between  the  parties  as  to  the  intent  and 
purpose  of  the  assignment  instrument  that,  had  the 
Department  known  of  the  dispute  it  would  not  have  acted 
on  the  purported  assignment  until  the  dispute  between 
the  parties  had  been  resolved  by  the  courts  or  the  par- 
ties themselves,  the  Department  will  not  rescind  the 
approval  but  will  not  approve  further  assignments  of 
rights  stemming  from  the  disputed  assignment  or  permit 
drilling  by  any  one  claiming  operating  rights  deriving 
from  the  disputed  assignments  for  a  period  of  time 
sufficient  to  permit  the  parties  a  chance  to  settle 
their  dispute  by  agreement  or  litigation. 

Dtah  Gas  &  Oil  Corp. ,  64  IBLA  254  (June  2,  1982) 


"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 


Where  the  Bureau  of  Land  Management  has  denied 
approval  of  an  assignment  for  failure  to  file  three 
completed  and  manually  signed  copies  in  the  appropriate 
BLM  office  and  this  Department  is  made  aware  of  private 
litigation  between  the  assignor  and  assignee  as  to  the 
validity  or  effect  of  the  assignment,  the  Department 
will  suspend  action  on  any  assignment  or  request  for 
permission  to  drill  until  the  parties  resolve  the  con- 
troversy by  agreement  or  by  litigation. 

Jhe_ J ulj_Corj: .  ,  66  IBLA  20  (July  2  3,  1982) 


Where  there  is  a  private  dispute  as  to  the  valid- 
ity or  effect  of  an  oil  and  gas  lease  assignment,  the 
Bureau  of  Land  Management  will  not  take  action  on  a 
request  for  assignment  approval,  but  will  maintain  the 
status  quo  until  presented  with  evidence  that  the  par- 
ties have  settled  their  dispute  or  with  a  copy  of  a 
court  decree  concerning  the  matter  in  controversy. 

Fi5£lg_Ej!ie£Ilisesx_Inci_et_ali,  70  IBLA  180  (Jan.  20, 
1983) 


Where  a  partial  assignment  of  an  oil  and  gas  lease 
was  filed  with  the  Eureau  of  Land  Management  several 
months  before  the  anniversary  date  of  the  lease  by  a 
qualified  entity,  and  where  the  rental  for  the  assigned 
acreage  was  timely  paid  by  the  putative  assignee,  the 
assignment  may  be  approved  by  BLM  after  termination 
of  the  base  lease  for  nonpayment  of  the  full  lease 
rental  on  the  anniversary  date  of  the  lease. 

i§dd_Petroleum_Corp.i#  70  IBLA  313  (Jan.  28,  1983) 


The  Department  is  obligated  to  notify  only  the 
lessee  of  record  about  the  termination  of  an  oil  and 
gas  lease  for  cessation  of  production.   If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  other 
person  must  look  to  the  lessee  of  record  to  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  such  notice  is  not  provided. 


JSl£ECo_Drilliny_Co.._et_al..,  71  IBLA  53  (Feb.  22,  1983) 


OIL  AND  GAS  LEASES--Continued 
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ASSIGNMENTS  OR  TRANSFERS — Continued 


BCNA  FIDE  PURCHASER— Continued 


BLM  may  not  act  to  approve  or  disapprove  the 
assignment  of  an  oil  and  gas  lease  where  the  assignor's 
legal  guardian  has  revoked  the  power  of  attorney  pur- 
suant to  which  the  assignment  was  executed  and  has 
requested  BLM  to  disapprove  the  assignment,  as  any 
action  would  be  contrary  to  established  Departmental 
policy  to  maintain  the  status  quo  of  the  lease  where 
there  is  evidence  of  a  private  dispute  or  controversy 
concerning  the  validity  of  the  assignment. 

SBectrum_Oil_S_Gas_Co. ,  73  IBLA  162  (May  24,  1983) 


where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  which  was  the  subject  of  a  then  cur- 
rent lease  in  good  standing  and  the  newly  issued  lease 
is  properly  canceled,  there  is  no  authority  to  refund 
to  assignees  the  purchase  price  paid  for  the  lease  or 
to  issue  to  them  an  oil  and  gas  lease  on  Federal  land 
in  value  equal  thereto. 

HusK_y_Oil_Co.i_Pan_Eastern_ExEloration_Coi,  52  IBLA 
41  (Jan7-6"7~1981)~~ 


Pending  approval  of  the  assignment  by  BLM,  the 
assignor  shall  continue  to  be  responsible  for  the  per- 
formance of  any  and  all  obligations  under  the  lease. 
Only  the  lessee  of  record  can  claim  or  request  rein- 
statement of  the  lease. 

Harry__CJ._Peterson,  75  IBLA  195  (Aug.  22,  1983) 


Under  30  U.S.C.  4  184  (h)  (1976),  the  determination 
whether  an  assignee  of  an  oil  and  gas  lease  is  a  bona 
fide  purchaser  must  be  based  on  the  circumstances  exist- 
ing on  the  date  the  assignment  is  effective  between  the 
lessee  of  record  and  the  assignee.   An  assignee  is  not 
required  to  file  the  assignment  with  BLM  for  approval 
as  a  condition  of  bona  fide  purchaser  status. 

l£gderick_Ji_Schlicher,  54  IBLA  61  (Apr.  10,  1981) 


Where  a  1941  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  of  production 
beyond  1956  on  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment"  of  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 

£onstitution_Petroleum_Coii_Inci,  78  IBLA  3  (Dec.  12, 
1983) 


BONA  FIDE  PURCHASER 

Under  30  U.S.C.  *  184  (h)  (2)   (1970)  and  43  CFR 
3102.1-2  (a)  BLM  properly  dismissed  a  protest  and 
refused  to  cancel  an  oil  and  gas  lease  which  had  been 
assigned  to  a  bona  fide  purchaser,  even  though  the 
lease  might  have  been  subject  to  cancellation  prior 
to  the  assignment  if  the  of teror/assignor 's  original 
offer  was  defective  under  a  3  CFR  3102.7  and  3112.5-2. 

£eosearchA_Inci(  47  IBLA  39  (Apr.  11,  1980) 


Even  though  created  by  a  lease  issued  to  a  junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a  senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a  bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLM  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

SSOEdS_Pi_M2lteii_JEi<  u7  !BLA  396  (May  22,  1980) 


where  BLM  does  not  officially  reject  or  return 
the  simultaneous  noncompetitive  oil  and  gas  lease  of- 
fers drawn  with  second  and  third  priority  after  the 
issuance  of  the  leases  to  the  first  drawees,  the  second 
and  third  drawees  retain  an  interest  which  must  be  con- 
sidered if  the  leases  are  cancelled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  been  assigned  to  bona  fide  purchasers. 

5«osearchi_Inc.,  51  IBLA  59  (Oct.  31,  1980) 


A  party  which  purchases  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  to  pur- 
chase the  offer,  BLM's  case  records  contained  nothing 
to  indicate  that  the  DEC  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing;  and  where,  at  the 
time  it  consummated  the  agreement  by  payment  of  consid- 
eration for  the  offer,  these  records  showed  that  ELB 
had  proceeded  to  issue  the  lease,  thus  indicating  that 
there  was  no  defect  in  the  DEC,  provided  that  the  pur- 
chaser had  no  actual  knowledge  of  any  defect  in  the  DEC. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.   BLM  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  U.S.C.  4  184(h)  (1976)  and  43  CFR 
3102.1-2  (b) . 

A  "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a  bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter,  even  where 
it  is  chargeable  with  knowledge  that  there  may  have 
been  a  legal  discrepancy  when  the  lease  was  initially 
issued . 

M2fe_Petroleum_Cor£i_et_ali,  54  IBLA  194  (Apr.  2i, 
1981)  88  I.E.  479 


A  party  which  purchases  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  tc  pur- 
chase the  offer,  ELM's  case  records  contained  nothing 
to  indicate  that  the  DEC  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing,  or  in  prospect; 
and  where,  at  the  time  it  consummated  the  agreement  by 
payment  of  consideration,  these  records  showed  that 
BLM  had  proceeded  to  issue  the  lease,  thus  indicating 
that  there  was  no  defect  in  the  offer,  provided  that 
the  purchaser  had  no  actual  knowledge  of  any  defect  in 
the  offer  or  the  resultant  lease. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
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also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.  BLM  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  U.S.C.  «  181  (h)  (1976)  and  43  CFR 
3102.1-2  (b)  . 

_____2___i__2________»  5«  IBLA  260  (Apr.  28,  1981) 


A  party  which  purchases  a  first-drawn  siaultaneous 
noncompetitive  DEC  lease  offer  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  to  pur- 
chase the  offer,  BLH's  case  records  contained  nothing 
to  indicate  that  the  offer  was  defective  or  that  a  pro- 
test against  the  offer  was  ongoing  or  in  prospect; 
and  where,  at  the  time  the  purchaser  consummated  the 
agreement  by  payment  of  consideration  for  the  offer, 
these  records  showed  that  BLH  had  proceeded  to  issue 
the  lease,  thus  indicating  that  there  was  no  defect  in 
the  offer,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.   BLH  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  U.S.C.  «  184  (h)   (1976)  and  13  CFR 
3102.1-2  (b)  . 

A  "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a  bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter. 

_______________________»  5"*  IBLA  271  (Apr.  28,  1981) 


A  party  who  purchased  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  offer  under  authority  of  a 
regulation  then  in  effect,  is  a  bona  fide  purchaser 
of  this  interest  where,  at  the  time  it  agreed  to  pur- 
chase the  offer,  BLH's  case  records  contained  nothing 
to  indicate  that  the  offer  was  defective  or  that  a 
protest  against  the  offer  was  ongoing  or  in  prospect; 
and  where,  at  the  time  the  purchaser  consummated  the 
agreement  by  payment  of  consideration  for  the  offer, 
these  records  showed  that  BLH  had  proceeded  to  issue 
the  lease,  thus  indicating  that  there  was  no  defect  in 
the  offer,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.   BLH  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  U.S.C.  *  184(h)   (1976)  and  43  CFR 
3102.1-2  (b)  . 

_2___t_E__Belk na__e t_al_ ,  55  IBLA  200  (June  16,  1981) 
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A  party  which  purchased  a  first-drawn  simultaneous 
noncompetitive  DEC  lease  is  a  bona  fide  purchaser  of 
this  interest  where,  throughout  the  time  during  which 
it  agreed  to  purchase  the  offer,  paid  consideration, 
and  formally  requested  approval  of  the  assignment, 
BLH's  case  records  indicated  that  BLM  had  resolved  a 
question  about  the  validity  of  the  offer  in  favor  of 
the  offeror  and  had  proceeded  to  issue  the  lease  to 
him,  and  where  there  had  been  no  formal  protest  against 
the  lease,  provided  that  the  purchaser  had  no  actual 
knowledge  of  any  defect  in  the  offer. 

An  overriding  royalty  interest  retained  ty  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.   BLH  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  U.S.C.  *  184(h)   (1976)  and  43  CFR 
3102.1-2  (b)  . 

_22_______2i_____2_._-  et_al_,  55  IBLA  348  (June  26, 

1981) 


A  party  which  purchased  an  oil  and  gas  lease  is  a 
bona  fide  purchaser  of  this  interest  where,  throughout 
the  time  it  agreed  to  purchase  the  lease,  paid  fair 
value,  and  formally  requested  approval  of  the  assign- 
ment, BLH's  records  indicated  that  BLH  had  resolved  a 
question  about  the  validity  of  the  underlying  offer  in 
favor  of  the  offeror  and  had  proceeded  to  issue  the 
lease  to  him,  and  where  there  had  been  no  formal  pro- 
test against  the  lease,  provided  that  the  purchaser  of 
the  lease  had  no  actual  knowledge  of  any  defect  in  the 
underlying  offer. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.   BLH  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  U.S.C.  »  184(h)   (1976)  and  43  CFR 
3102.1-2  (b) . 

_____________________»  56  IBLA  193  (July  22,  1981) 


An  assignee  of  a  Federal  oil  gas  lease  who 
qualifies  as  a  bona  fide  purchaser,  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  «  184(h)(2)   (1976);  43  CFR  3102.1-2. 

"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLH  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

In  the  absence  of  evidence  of  actual  knowledge 
that  a  lease  offer  was  made  in  violation  of  the  regu- 
lations, reliance  by  an  assignee  of  the  lease  on  the 
Bureau  of  Land  Hanagement  decision  to  issue  the  lease 
is  not  unreasonable  and  will  support  assignee's  claim 
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of  bona  fide  purchaser  status  where  there  is  no  pending 
inquiry,  protest,  or  appeal  proceeding. 

£a»id_Burr_et_al..,  56  IBLA  225  (July  22,  1981) 


Where  BLH  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  rejects  the  previously  filed  offer  as  to  lands 
encompassed  in  the  lease  issued  to  the  junior  offeror 
asserting  that  the  junior  offeror's  assignee  is  a  bona 
fide  purchaser,  the  decision  will  be  vacated  as  the 
statute  governing  oil  and  gas  leasing  of  non-KGS  lands 
dictates  that  the  person  first  making  application  for 
a  lease  (the  senior  offeror)  is  qualified  to  hold  it. 
Where  the  junior  offeror  and  his  successor  in  interest 
have  not  been  joined  to  BLB's  proceedings  or  named  as 
parties  on  appeal,  the  »atter  will  be  remanded  to  BLH 
with  instructions  to  allow  them  to  show  cause  why  the 
leases  issued  pursuant  to  the  junior  offer  should  not 
be  canceled  and  to  show  that  they  acquired  their  inter- 
ests as  bona  fide  purchasers. 

A__D__H._tchett,  56  IBLA  2  31  (July  22,  1981) 


Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  BLfl's  oil  and  gas  status  plat  reveals  that 
the  leased  lands  are  subject  to  a  senior,  and  therefore 
superior,  oil  and  gas  lease  offer,  the  assignee  of  the 
lease  is  not  a  bona  fide  purchaser,  for  it  is  imputed 
to  have  knowledge  of  BLfl's  records  which  contained 
information  adequate  to  raise  doubt  that  the  assigned 
lease  was  validly  issued. 

l2l5_A§sociatesi_Ltdi,  58  IBLA  25  (Sept.  16,  1981) 


OIL  AND  GAS  LEASES — Continued 

BONA  FIDE  PURCHASER — Continued 

A  bona  fide  purchaser  must  have  acquired  his 
interest  in  an  oil  and  gas  lease  in  good  faith,  for 
valuable  consideration,  and  without  notice  of  the  vio- 
lation of  Departmental  regulations.   The  test  of  notice 
of  a  superior  right  is  whether  the  facts  are  sufficient 
to  put  an  ordinarily  prudent  man  on  inquiry  which  if 
followed  with  reasonable  diligence  would  lead  to  dis- 
covery of  defects  in  title  or  equitable  rights  of 
others  affecting  the  lease. 

The  knowledge  of  the  assignee's  agent  and/or 
employee  acting  for  the  principal  in  connection  with 
obtaining  the  lease  is  generally  attributable  to  the 
assignee  in  determining  whether  the  assignee  qualifies 
as  a  bona  fide  purchaser. 

Payment  of  valuable  consideration  prior  to  knowl- 
edge or  notice  of  a  superior  right  is  a  necessary  ele- 
ment of  bona  fide  purchaser  status. 

Si£hard_Wi_ Eckels,  62  IBLA  1  (Feb.  22,  1982) 


Where  an  oil  and  gas  lessee  has  assigned  an 
interest  to  a  party  which  is  assertedly  a  bona  fide 
purchaser,  and  where  the  lessee  subsequently  relin- 
quishes his  lease  interest  as  part  of  a  guilty  plea 
agreement  in  a  Federal  criminal  proceeding  in  which  he 
is  charged  with  illegally  manipulating  the  noncompeti- 
tive lease  sale  system,  the  assignee's  interest  is  not 
preserved  by  the  bona  fide  purchaser  provisions,  which 
do  net  protect  any  purchasers  of  lease  interests  from 
destruction  by  the  relinquishment  or  compelled  disposi- 
tion of  the  underlying  lease  by  the  lessee. 


J.i_  "  •  _BiJ  £  £  a  r^  _  A^ 
(HarT  4,  1982) 


£i_*Ddrikopoulos,  62  IELA  119 


An  assignee  of  a  Federal  oil  gas  lease  who 
qualifies  as  a  bona  fide  purchaser  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  $  1814(h)(2)   (1976);  43  CFR  3102.1-2. 

"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLH  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

A  "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a  bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter,  even  where 
it  is  chargeable  with  knowledge  that  there  may  have 
been  a  legal  discrepancy  when  the  lease  was  initially 
issued . 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a  bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease.   BLH  must  sell 
such  canceled  overriding  royalty  interests  as  provided 
in  30  U.S.C.  *  184(h)   (1976)  and  43  CFR  3102.1-2(b). 

Jame.s___ch_et_a.l_,  61  IBLA  235  (Jan.  28,  1982) 

Il*i£_ St ____________ .  62  IBLA  278  (Bar.  16,  1982) 


Even  assuming  arguendo  that  apparent  omissions  on 
an  oil  and  gas  lease  application  are  not  sufficient  to 
put  the  purchaser  of  an  interest  in  the  application  on 
notice  that  it  was  defective,  a  defective  original 
application  is  nevertheless  subject  to  rejection, 
because  the  bona  fide  purchaser  protection  does  not 
apply  to  any  purchaser  of  interests  in  a  lease  offer  or 
application  and  does  not  limit  the  Department's  author- 
ity to  reject  such  defective  applications  or  offers. 

!°££I  t_Mi_J3.y,er  § ,  63  IBLA  100  (Har.  31,  1982) 


An  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a  lease  to  first-priority  offeror,  as 
well  as  standing  to  appeal  from  a  rejection  of  such 
protest. 

Seosearc _______ ,  64  IBLA  149  (Hay  24,  1982) 


A  party  purchasing  an  oil  and  gas  lease  from  the 
first-drawn  winner  of  a  drawing  of  simultaneous  otters 
to  lease  is  a  bona  fide  purchaser  where  prior  to  and 
during  the  time  it  agreed  to  purchase  the  lease,  paid 
consideration,  and  requested  approval  of  the  assign- 
ment, BLH's  files  were  silent  as  to  any  irregularities 
in  the  lease  or  offer  and  the  purchaser  had  no  know- 
ledge of  any  defect  in  the  lease  or  offer. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge  of 
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the  defect  in  the  lease.   BLB  should,  on  remand,  sell 
these  canceled  overriding  royalty  interests  as  provided 
in  30  U.S.C.  *  180  (h)   (1976)  . 

nichiaan_Hisconsin_£i£eline_Co_._et_ali,  6U  IBLA  247 
(Hay~28,  1982) 


An  overriding  royalty  interest  retained  by  a 
lessee  alter  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a  bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease. 


Gordon  J.  Lindsay,  Resource  Service  Co. 
279~(June  U,  1982) 


Inc. 


61  IBLA 


"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLB  records  pertaining 
to  the  lease  at  the  tine  of  assignaent. 
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David_Ai_Reece_et_al.,  65  IBLA  12  (June  21,  1982) 


The  protection  afforded  a  bona  fide  purchaser  of 
an  oil  and  gas  lease  applies  only  where  consideration 
has  been  paid.   An  unperformed  obligation  to  pay  the 
assignor  is  not  generally  sufficient  value.   Receipt  by 
the  purchaser  of  notice  that  a  lease  is  subject  to 
cancellation  prior  to  payment  of  the  obligation  to  the 
assignor  which  the  purchaser  has  assumed  will  bar  bona 
fide  purchaser  status  even  if  the  assignee  thereafter 
pays  the  obligation. 

Richard_i<i  Eckels  (On  Reconsideration)  .  65  IBLA  76 
7 June  2  3,  1982)" 
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Even  assuming,  arguendo,  that  apparent  omissions 
on  an  oil  and  gas  lease  offer  are  not  sufficient  to  put 
the  purchaser  of  an  interest  in  the  offer  on  notice 
that  it  was  defective,  a  defective  oil  and  gas  lease 
offer  is  subject  to  rejection,  because  the  bona  fide 
purchaser  protection  does  not  apply  to  any  purchaser  of 
interests  in  a  lease  offer  or  application  and  does  not 
limit  the  Department's  authority  to  reject  such  defec- 
tive applications  or  offers. 

Di_B.._yates,  70  IBLA  13U  (Jan.  1<4,  1983) 


A  bona  fide  purchaser  must  have  acquired  his 
interest  in  good  faith,  for  valuable  consideration,  and 
without  notice  of  a  violation  of  Departmental  regula- 
tion.  The  protection  of  a  bona  fide  purchaser  of  an 
oil  and  gas  lease  applies  only  where  consideration  has 
been  paid  before  notice  of  cancellation  of  the  lease 
has  been  received  by  the  lessor  and  has  become  part  of 
BLB's  records. 

M£ nar d_Kosik ,  70  IBLA  373  (Feb.  U,  1983) 


"Bona  fide  purchaser."   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLB  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  BLB's  records  pertaining  to  the  lease  reveal 
that  the  lease  had  been  improperly  issued  to  the  number 
one  drawee  in  a  simultaneous  oil  and  gas  lease  drawing 
and  also  reveal  that  the  second  drawee  had  made 
inquiries  as  to  why  the  lease  had  not  been  issued  to 
her,  the  assignee  of  the  lease  is  not  a  bona  fide  pur- 
chaser, for  she  is  deemed  to  have  knowledge  of  BLB's 
records  which  contained  information  adequate  to  raise 
doubt  that  the  assigned  lease  was  validly  issued. 

Beverly  J.  Bacdowell,  Dorothy  Lanqley,  71  IELA  23 
(FebT  15,  1983) 


Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  the  official  BLB  records  reveal  that  the 
leased  lands  are  subject  to  a  senior,  and  therefore 
superior,  oil  and  gas  lease  offer,  the  assignee  of  the 
lease  is  not  a  bona  fide  purchaser,  for  it  is  imputed 
to  have  knowledge  of  BLB's  records  which  contained 
information  adequate  to  raise  doubt  that  the  assigned 
lease  was  validly  issued. 

A-_Bi_Rutter..1_Jri,  7«  IBLA  345  (July  28,  1983) 


Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land  that  was  the  subject  of  a  then  current 
lease  in  good  standing,  the  later  lease  is  properly 
canceled  to  the  extent  that  it  conflicts  with  the 
earlier  lease  notwithstanding  the  fact  that  the  later 
lease  has  been  assigned  to  parties  claiming  bona  fide 
purchaser  status.   An  assignee  can  stand  in  no  better 
position  than  the  assignor. 

l2rtone_0il_Coi,  69  IBLA  13  (Nov.  21,  1982) 


The  bona  fide  purchaser  of  an  oil  and  gas  "lease" 
without  notice  of  a  defect  in  the  assignor's  title  is 
protected  by  statute  from  cancellation  of  his  interest 
in  the  lease.   The  purchaser  of  an  interest  in  a  "lease 
offer"  cannot  foreclose  the  Department  from  properly 
adjudicating  the  lease  offer.   Hence,  the  assignee  is 
properly  deemed  to  have  notice  of  any  potential  defects 
disclosed  in  the  case  record  during  adjudication  prior 
to  lease  issuance  to  the  extent  that  an  administrative 
decision  on  adjudication  is  not  final  but  subject  to 
appeal  by  a  party  adversely  affected. 

Rosita  Trujillo,  77  IBLA  35  (Oct.  31,  1983) 
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BONA  FIDE  PURCHASER— Continued 

Where  a  noncompetitive  oil  and  gas  lease  was 
issued  to  a  junior  offeror  who  assigned  his  entire 
interest  in  the  lease  to  others  prior  to  issuance  of  a 
lease  to  the  senior  offeror  for  the  sane  lands,  the 
record  is  found  not  to  be  sufficient  to  sustain  the 
lease  issuance  to  the  junior  offeror  and  his  assignees, 
whose  statements  appearing  of  record  fail  to  establish 
theiB  to  be  bona  fide  purchasers  within  the  meaning  of 
143  CFR  3108.3(c).   A  hearing  is  ordered  to  permit  the 
making  of  an  adequate  record  upon  which  a  determination 
of  priority  of  interest  may  be  made. 

while  the  interests  of  a  bona  fide  purchaser  may 
be  protected  from  cancellation  by  30  O.S.C.  *  18<*,  the 
interest  of  an  assignor  who  knows  his  title  was  defec- 
tive is  not  protected.   Overriding  royalty  interest 
reserved  by  assignor  of  lease  acquired  with  knowledge 
of  senior  lease  offer  ordered  canceled. 

l£anJS_fii_I°iiEil^l20d,    78    IBLA    162     (Dec.    30,    1983) 


CANCELLATION 

Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  part  of  which  was  the  subject  of  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exchange  ap- 
plication did  not  include  the  mineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  to  the  lease  exists. 

Kerr-BcGee  Corp..  U6  IBLA  156  (Bar.  19,  1980) 


Under  30  U.S.C.  4  18U  (h)  (2)   (1970)  and  43  CFB 
3102.1-2  (a)  BLB  properly  dismissed  a  protest  and 
refused  to  cancel  an  oil  and  gas  lease  which  had  teen 
assigned  to  a  bona  fide  purchaser,  even  though  the 
lease  might  have  been  subject  to  cancellation  prior 
to  the  assignment  if  the  of f eror/assignor ' s  original 
offer  was  defective  under  Hi   CFR  3102.7  and  3112.5-2. 

Sfosear ch^ I nc. ,  17  IBLA  39  (Apr.  11,  1980) 


The  provisions  of  30  U.S.C.  «  18U  (h)  (2)   (1982) 
protecting  the  interests  of  bona  fide  purchasers  from 
certain  actions  by  the  Department  to  cancel  an  oil 
and  gas  lease  are  not  applicable  to  automatic  termi- 
nation of  a  lease  by  operation  of  law  for  failure 
to  pay  the  rental  on  or  before  the  anniversary  date 
under  30  U.S.C.  t>    188(b)   (1982). 

Esta  t  e_of_  Ar  ly.ne_Lansda  le ,  83  IBLA  190  (Oct.  16,  198U) 


BONDS 

An  oil  and  gas  lease  bond  may  not  have  its  period 
of  liability  terminated  until  all  the  terms  and  condi- 
tions of  the  lease  have  been  satisfied. 

Si. H._ Wgxr ich A_ J r. ,  49  IBLA  3U7  (Aug.  22,  1980) 


Regulation  H3    CFR  310U.2  requires  a  general  lease 
and  drilling  bond  in  an  amount  not  less  than  $10,000, 
conditioned  upon  compliance  with  all  the  terms  and 
conditions  of  the  lease,  to  be  furnished  prior  to  entry 
and  commencement  of  geophysical  exploration  or  drilling 
operations  by  the  lessee. 

SID,  50  IBLA  262  (Sept.  30,  1980) 


Where  BLB  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a  second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
feror will  be  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  non-KGS  lands  dictates  that  the  person 
first  making  application  for  a  lease  (the  senior  offer- 
or) is  qualified  to  hold  it.   Where  the  junior  offeror 
and  his  successors  in  interest  have  not  been  joined  to 
BLB's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLB  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  offer. 

Even  though  created  by  a  lease  issued  to  a  junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a  senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a  bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLB  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

S£°i3e_P.._Wolter.t_Jri,  47  IBLA  396  (Bay  22,  1980) 


Where  an  oil  or  gas  lessee  has  on  file  with  a 
Bureau  of  Land  Banagement  State  Office  an  approved 
statewide  bond,  a  separate  bond  for  the  protection  of 
surface  owners  is  no  longer  required.   43  CFR  3104.2 
and  310a. 3. 

lh.eo_R.1_Gassin,  55  IBLA  257  (June  22,  1981) 


Upon  approval  by  BLB  of  an  assignment  of  an  oil 
and  gas  lease,  the  responsibility  for  providing  an 
adequate  bond  transfers  from  the  assignor  to  the 
assignee  pursuant  to  43  CFR  3106.2-3.   BLB  should 
evaluate  the  adequacy  of  the  bond  offered  by  the 
assignee  and  resolve  any  deficiencies  before  approving 
the  assignment.   Once  BLB  approves  the  assignment,  it 
may  not  thereafter  refuse  to  release  the  assignor's 
bond. 

Karis  Oil  Co..  Inc..  58  IBLA  123  (Sept.  24,  1981) 


Under  30  U.S.C.  *  188(b)  (1976),  an  oil  and  gas 
lease  issued  after  Aug.  21,  1935,  under  the  provisions 
of  30  U.S.C.  «  226  (1976),  is  subject  to  cancellation 
by  the  Secretary  for  lease  violation  unless  or  until 
the  land  covered  by  any  such  lease  is  known  to  contain 
valuable  deposits  of  oil  or  gas.   A  lease  known  to  con- 
tain such  deposits  is  subject  to  cancellation  in  accor- 
dance with  30  O.S.C.  *  1814(h)(1)   (1976),  which  requires 
a  proceeding  in  Federal  district  court  instituted  by 
the  Attorney  General. 

By  the  terms  of  30  U.S.C.  «  184(h)  (2)  (1976),  the 
Department  is  prevented  from  cancelling  a  lease  held 
by  a  qualified  bona  fide  purchaser,  even  though  the 
interest  of  its  assignor  or  other  predecessor  in  title 
(including  the  original  lessee  of  the  United  States) 
may  have  been  subject  to  cancellation  for  a  violation 
of  the  Bineral  Leasing  Act.   In  the  absence  of  any  evi- 
dence that  the  facts  surrounding  certain  mesne  assign- 
ments were  sufficient  to  put  an  ordinary  prudent  person 
on  inquiry,  an  inquiry  which,  if  followed  with  reason- 
able diligence,  would  lead  to  the  discovery  of  defects 
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OIL  AND  GAS  LEASES — Continued 


CANCELLATION- -Continued 


in  the  title  to  the  lease  or  equitable  rights  of  any 
other  persons  affecting  the  property,  the  Department  is 
prevented  froa  cancelling  a  lease  based  upon  violations 
by  a  lease  holder's  predecessor-in-interest . 

Where  a  protestant  challenges  the  bona  fides  of 
an  oil  and  gas  leaseholder,  the  burden  is  upon  appel- 
lant, not  the  BLH,  to  establish  by  facts  the  substance 
of  its  charge. 

If  a  lease  is  cancelled  or  forfeited  to  the  Gov- 
ernment pursuant  to  30  U.S.C.  «  184(h)   (1976),  such 
lease  shall  be  sold  by  the  Secretary  to  the  highest 
responsible  bidder  by  competitive  bidding. 

Naartex_Consultin2_Cor2i.  "»«  IBLA  166  (June  9,  1980) 


The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the  tiae 
of  filing,  the  existence  of  all  parties  holding  inter- 
ests in  the  offer. 

Di-JU-MSedon^ Jrix_et_aK  ,    51    IBLA    378     (Dec.     31,    1980) 


2IL_*1!D_GAS_  LEASES — Continued 

CANCELLATION — Continued 

Wogds_Petroleum_Cor£i_et_ali,  55  IBLA  348  (June  26, 
1981) 

ilck_ZucJser»an_et_ali,  56  IBLA  193  (July  22,  1981) 
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Ai_ Di_Ba t che t t ,  56  IBLA  231  (July  22,  1981) 


The  Secretary  of  the  Interior  has  the  authority 
to  cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertance  of  his  subordinates. 

Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  which  was  the  subject  of  a  then  cur- 
rent lease  in  good  standing  and  the  newly  issued  lease 
is  properly  canceled,  there  is  no  authority  to  refund 
to  assignees  the  purchase  price  paid  for  the  lease  or 
to  issue  to  them  an  oil  and  gas  lease  on  Federal  land 
in  value  equal  thereto. 

Husky_Oil_Coix_Pan_Easter n_Exp.loration_Co..,  52  IBLA 
41  (Jan.  6,  1981) 


The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the 
time  of  filing,  the  existence  of  all  parties  holding 
interests  in  the  offer. 

Estate  of  Glenn  F.  Coy.  Resource  Service  Co..  Inc . , 

52  IBLA  182  Ijan  .  267  1981)  "  88  I.D.  236 
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M°I§_Petroleum  Corj>._et  al...  5a  IBLA  19U  (Apr.  23, 
1981)  88  I.D.  479 

Inexco  Oil  Co.  et  al..  54  IBLA  260  (Apr.  28,  1981) 

Silbur-Si—fiesens^e^ali »  54  IBLA  271  (Apr.  28,  1981) 

Robert  E.  Belkpap  et  al..  55  IBLA  200  (June  16,  1981) 


A  nencompet itive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.   Where  an  oil 
and  gas  lease  has  issued  to  a  corporate  applicant  whose 
offer  lacked  priority  because  of  noncompliance  with 
43  CFR  3102.2-5,  requiring  the  filing  of  a  list  of  cor- 
porate officials,  such  lease  is  properly  canceled  where 
another  offer  was  filed  for  the  same  lands  before  the 
applicant  cured  the  defect  in  its  own  offer. 

liaSS;Texas_Eneraix_Inc.,  56  IBLA  295  (July  28,  1981) 


Where  BLH  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetitive  over-the-counter  offer  is 
junior  to  a  valid  previously  filed  offer,  where  it 
subsequently  issues  a  second  conflicting  lease  for  the 
same  lands  to  the  senior  offeror,  and  where  the  junior 
lease  has  not  been  assigned  to  a  bona  fide  purchaser, 
BLH's  decision  canceling  the  lease  issued  to  the  senior 
offeror  will  be  vacated,  because  the  statute  governing 
oil  and  gas  leasing  of  non-KGS  lands  dictates  that  the 
qualified  person  first  making  application  for  a  lease 
(the  senior  offeror)  is  entitled  to  receive  any  lease 
which  is  issued. 

Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  BLH's  oil  and  gas  status  plat  reveals  that 
the  leased  lands  are  subject  to  a  senior,  and  therefore 
superior,  oil  and  gas  lease  offer,  tha  assignee  of  the 
lease  is  not  a  bona  fide  purchaser,  for  it  is  iaputed 
to  have  knowledge  of  BLH's  records  which  contained 
inforaation  adequate  to  raise  doubt  that  the  assigned 
lease  was  validly  issued. 

York  Associates.  Ltd..  58  IBLA  25  (Sept.  16,  1981) 
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Jaaes._Koch_et_ al.. ,  61  IBLA  235  (Jan.  28,  1982) 


752 

fiIi_JN.D_S.AS_L  EASES — Continued 
CANCELLATION — Continued 

___________________-<  62  IBLA  278  (""•  16.  1982) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLB  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  terminated, 
and  BLB  failed  to  post  soch  lands  to  its  list  of  lands 
available  for  siaultaneous  oil  and  gas  lease  applica- 
t  ions. 

___1_____2____#  6"  IBLA  1«6  (Hay  24,  1982) 

___________ an ,  71  IBLA  lib  (Bar.  2,  1983) 

Conocg__Inc_,  75  IBLA  83  (Aug.  10,  1983) 


An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge  of 
the  defect  in  the  lease.   BLM  should,  on  remand,  sell 
these  canceled  overriding  royalty  interests  as  provided 
in  30  U.S.C.  »  18U  (h)   (197b)  . 


_____________2___2__i________2______.L: 

"(Bay  28,  1982) 


b<4  IBLA  2«7 


An  overriding  royalty  interest  retained  by  a 
lessee  atter  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a  bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease. 


Gordon  J.  Lindsay.  Resource  Service  Co..  Inc. 
279  (June  U,  T982) 


bU  IBLA 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)   (1976),  to 
reguire  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
competitive lease  iaprovidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

______________ ,  66  IBLA  23  (July  23,  1982) 


Where  minerals  not  owned  by  the  United  States  have 
been  leased  for  oil  and  gas  purposes  under  the  terms  of 
the  Hineral  Leasing  Act  for  Acquired  Lands,  the  lease 
must  be  canceled  because  only  acquired  minerals  owned 
by  the  United  States  are  subject  to  leasing  under  the 
Act. 

________________ ,  67  IBLA  1«  (Sept.  3,  1982) 


OIL  AND  GAS  LEASES — Continued 


CANCELLATION — Continued 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  D.S.C.  t  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Justheim  Petroleum  Co.,  67  IBLA  38  (Sept.  8,  1982) 


Where  a  noncompetitive  regular  offer  tor  an  oil 
and  gas  lease  contains  minor  defects,  the  resultant 
lease  shall  not  be  canceled  upon  the  request  of  a  sub- 
sequent offeror  who  filed  after  the  lease  had  been 
issued  to  the  first-qualified  applicant. 


___________  67  IBLA  301  (Sept.  30,  1982) 


The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertance  of  his  subordinates. 

Where  an  oil  and  gas  lease  has  inadvertently  teen 
issued  for  land  that  was  the  subject  of  a  then  current 
lease  in  good  standing,  the  later  lease  is  properly 
canceled  to  the  extent  that  it  conflicts  with  the 
earlier  lease  notwithstanding  the  fact  that  the  later 
lease  has  been  assigned  to  parties  claiming  bona  fide 
purchaser  status.   An  assignee  can  stand  in  no  tetter 
position  than  the  assignor. 

_2______2____2_.  69  IBLA  13  (Nov.  2U,  1982) 


A  noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant, and  cancellation  is  mandatory  where  an  oil  and 
gas  lease  is  issued  to  a  party  other  than  the  first- 
qualified  applicant  in  violation  of  a  statute  or 
regulation  of  the  Department. 

___1______SJE__.  69  IBLA  5"4  (Nov.  29,  1982) 


where  a  noncompetitive  oil  and  gas  lease  has 
erroneously  teen  issued  to  a  party  other  than  the 
first-qualified  applicant,  cancellation  is  mandatory. 

£____________.  7°  IBLA  373  (Feb.  It,  1983) 


where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  BLfl's  records  pertaining  to  the  lease  reveal 
that  the  lease  had  been  improperly  issued  to  the  number 
one  drawee  in  a  siaultaneous  oil  and  gas  lease  drawing 
and  also  reveal  that  the  second  drawee  had  made 
inquiries  as  to  why  the  lease  had  not  been  issued  to 
her,  the  assignee  of  the  lease  is  not  a  bona  fide  pur- 
chaser, for  she  is  deemed  to  have  knowledge  of  ELB's 
records  which  contained  information  adequate  to  raise 
doubt  that  the  assigned  lease  was  validly  issued. 

Beverly  J.  Bacdowellx_Do_oth___anale_,  71  IELA  23 
(Feb.  15,~1983" 
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2 I L_AN D_G AS_LEAS_S- -Continued 

CANCELLATION- -Continued 

The  signing  of  an  oil  and  gas  lease  offer  by  the 
authorized  officer  of  the  Bureau  of  Land  Management  is 
the  act  that  constitutes  issuance  of  the  lease  and 
creates  a  binding  contract.   A  subsequent  decision  not 
to  issue  oil  and  gas  leases  in  an  area  will  not  support 
cancellation  of  a  preexisting  lease.   Cancellation  of  a 
lease  based  on  a  post-lease  event  is  limited  to  circum- 
stances where  there  has  been  a  statutory  or  regulatory 
violation  or  a  violation  of  the  lease  terms. 

Carl_.K_Taf fera,  71  IBLA  72  (Feb.  22,  1983) 


Where  an  oil  and  gas  lease  offer  when  first  filed 
is  not  accompanied  by  full  payment  of  the  first  year's 
rental,  but  the  deficiency  is  less  than  10  percent  of 
the  required  amount,  and  the  lease  is  subsequently 
issued  with  a  notice  that  the  deficiency  must  be  paid 
within  30  days  under  penalty  of  cancellation,  the  lease 
must  be  canceled  pursuant  to  43  CFB  3103.3-1  where  the 
required  deficiency  payment  is  not  submitted  within  the 
prescribed  period.   A  3-year  delay  by  BLM  in  cancelling 
the  lease  does  not  prevent  subsequent  cancellation  even 
where  BLM  never  received  the  deficiency  payment  for  the 
first  year,  yet  continued  to  accept  the  correct  annual 
rental  payment  for  2  succeeding  lease  years. 

M2££S!l_ti_  Jacobs,  71  IBLA  385  (Mar.  29,  1983) 


An  oil  and  gas  lease  issued  pursuant  to  the  first- 
drawn  application  in  the  simultaneous  filing  procedures 
is  properly  canceled  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
3112. 4-1  (a)  because  applicant's  check  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Long,horn_Oili_Ltd.  ,    72    IBLA    45     (Apr.    7,     1983) 

9aEi_*i_EE5°!l§»     7f>    IBL*    262     (Oct.     17,     1983) 


A  noncompetitive  oil  and  gas  lease  must  be  can- 
celed pursuant  to  43  CFR  3103.3-1  where  the  offer  was 
not  accompanied  by  full  payment  of  the  first  year's 
rental,  but  the  deficiency  is  less  than  10  percent,  and 
the  deficiency  was  not  paid  within  30  days  from  notice 
thereof. 

*ldgI!_Si_Grgveri_John_Ri_Schuiacher ,  73  IBLA  308 
(June  7,  1983)" 


Ordinarily,  the  signing  of  an  oil  and  gas  lease 
offer  by  the  authorized  officer  of  the  Bureau  of  Land 
Management  is  equivalent  to  issuance  of  the  lease  and 
creates  a  binding  contract.   However,  where  a  regula- 
tion provides  that  no  oil  and  gas  lease  offers  will  be 
accepted  on  lands  withdrawn  for  the  protection  of  wild- 
life, and  the  authorized  officer  fails  to  follow  the 
regulation,  such  signing  is  not  authorized  and, 
therefore,  not  binding  on  the  Secretary. 

Di_Mi_Yat.es,  74  IBLA  159  (July  12,  1983) 


QIt_*ND_G_S_L EASES — Continued 

CANCELLATION — Continued 

to  have  knowledge  of  BLM's  records  which  contained 
information  adequate  to  raise  doubt  that  the  assigned 
lease  was  validly  issued. 

A___i_Rutter____i,  74  IBLA  345  (July  28,  1983) 


Where  ELM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  »ay  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  protested 
promptly. 

fl3I!££S__un_el,  75  IELA  199  (Aug.  22,  1983) 


The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertence  of  his  subordinates.   Ihis 
authority  is  properly  invoked  to  cancel  a  lease  errone- 
ously issued  for  land  which  is  the  subject  of  a  prior 
contract  of  sale  and  which  has  thus  been  withdrawn  from 
mineral  leasing  under  the  terms  of  the  Public  Land 
Sales  Act  of  1964,  43  U.S.C.  *$  1421-1427  (1976). 

_._M.__atesf  76  IBLA  208  (Oct.  11,  1983) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  canceled, 
and  therefore  should  have  been  leased  pursuant  to  the 
simultaneous  oil  and  gas  leasing  system,  in  accordance 
with  43  CFR  3112.1-1. 

JliJ<e__uf f e_ ,  78  IBLA  139  (Dec.  29,  1983) 


ELM  must  cancel  a  noncompetitive  oil  and  gas  lease 
of  acquired  lands  where  it  is  determined  after  lease 
issuance  that  the  lands  are  situated  within  the  bound- 
aries of  an  incorporated  city.   Such  lands  are  not 
subject  to  oil  and  gas  leasing  under  sec.  3  of  the 
Mineral  Leasing  Act  for  Acquired  Lands,  as  amended, 
30  U.S.C.  «  352  (Supp.  V  1981). 

Sobert_L_on,  78  IBLA  232  (Jan.  9,  1984) 


It  is  improper  to  attempt  to  cancel  an  oil  and  gas 
lease  in  part  where  it  has  not  been  shown  that  the 
lease  was  issued  in  contravention  of  any  statutory  or 
regulatory  provision,  and  where  an  assignment  of  the 
lease  has  previously  been  submitted  to  BLM  by  a  bona 
fide  purchaser,  with  a  request  for  approval. 

_everl__Mi__arris__A_inoili_Inc. ,  78  IBLA  251  (Jan.  10, 
1984) 


Where  BLM  erroneously  issues  a  noncompetitive 
over-the-counter  oil  and  gas  lease  to  a  junior  offeror, 
BLM's  decision  canceling  that  lease  will  be  affirmed, 
since  the  law  requires  that  the  qualified  person  first 
making  application  for  a  lease  (the  senior  offeror) 
is  entitled  to  receive  any  lease  which  is  issued. 

Where,  at  the  time  of  an  assignment  of  an  oil  and 
gas  lease,  the  official  BLM  records  reveal  that  the 
leased  lands  are  subject  to  a  senior,  and  therefore 
superior,  oil  and  gas  lease  offer,  the  assignee  of  the 
lease  is  not  a  bona  fide  purchaser,  for  it  is  imputed 


Where  a  noncompetitive  oil  and  gas  lease  errone- 
ously reflects  a  lesser  mineral  interest  in  federally 
owned  lands  than  is  actually  held  by  the  United  States, 
but  where  the  lease  has  not  been  issued  in  contraven- 
tion of  any  regulatory  or  statutory  authority,  it  need 
not  be  canceled,  but  may  be  amended  to  reflect  that  all 
of  the  available  Federal  interest  in  the  land  has,  in 
fact,  been  leased. 

H2£ac______i_2E____,  80  IBLA  49  (Mar.  28,  1984) 


2IL_Mfi_!i*S_LEASES  —  Continued 

CANC ELL AT  ION- -Continued 

Cancellation  of  a  lease  or  portion  of  a  lease  is 
improper  when  it  was  not  issued  in  violation  of  any 
statute  or  regulation. 

J°h.n_BloY.ce_Castle,  81  IBLA  53  (Nay  22,  1984) 


BLM  has  no  authority  under  the  Bineral  Leasing  Act 
35  3SSSded  by  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  »  226(b)  (1982),  to  issue  a  noncompeti- 
tive oil  and  gas  lease  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  improvidently  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

fi2I°thi_Langley.,  81  IBLA  349  (June  25,  1984) 


where  an  oil  and  gas  lease  has  been  issued  for 
lands  which  have  been  withdrawn  from  the  public  domain 
by  Executive  Order  for  Indian  purposes,  the  lease  must 
be  canceled.   The  Secretary  of  the  Interior  has  the 
authority  to  cancel  any  oil  and  gas  lease  which  is 
issued  contrary  to  law. 

Navajg_Tribe_of_ Indians,  82  IBLA  387  (Sept.  13,  1984) 


BLM  must  cancel  a  noncompetitive  oil  and  gas  lease 
erroneously  issued  to  a  party  other  than  the  first- 
gualitied  offeror,  where  the  lease  was  issued  while 
that  offeror's  prior  lease  offer  was  pending  on  appeal 
before  the  Board  and  the  offeror  was  ultimately  deter- 
mined to  be  qualified  to  receive  a  lease. 


1984) 


COMMUNITIZATION  AGREEMENTS 


ii    IBLA  372  (Nov.  15, 


Federal  lands  included  in  a  unit  agreement  ap- 
proved pursuant  to  30  CFR  Part  226  or  a  communit iza- 
tion  agreement  approved  pursuant  to  43  CFR  3105.2  are 
treated  like  an  individual  oil  and  gas  leasehold  for 
the  purpose  of  determining  whether  rights-of-way  are 
required  for  facilities  located  thereon. 

Right-of-way  Requirements  for  Gathering  Lines  and 
Other  Production  Facilities  Located  Within  Oil  and 
53§_ie§seholds,  Mr36921  (June  19,  I960)  "    87  I.D.  291 


where  oil  and  gas  lessees  allege  that  they  have 
entered  into  a  communitization  agreement  associating 
the  leased  land  with  adjacent  lands  on  which  there  is 
a  producing  well,  but  do  not  so  show,  and  where  the  rec- 
ord shows  that  no  such  agreement  was  filed  for  approval 
with  GS  prior  to  the  anniversary  date  of  the  lease  in 
any  event,  the  lease  is  not  properly  regarded  as  having 
been  in  "producing"  status  on  the  anniversary  date,  so 
that  it  terminates  automatically  by  operation  of  law 
upon  the  lessees'  failure  to  submit  annual  rental  on  or 
before  this  date. 

!3Sly.in  A-_Browni_Doug_las_BicKerstaf f ,  49  IBLA  234 
(Aug.  127  1980) 


2Ii_iN£_SiS_i EASES — Continued 

COMMUNITIZATION  AGREEMENTS — Continued 

To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  $  226(e)   (1976)  and  43  CFR  3107.2-3,  the  evi- 
dence must  show  that  actual  drilling  operations  were 
being  diligently  pursued  on  the  leasehold  or  for  the 
lease  under  an  aj>£roved  cooperative  or  unit  agreement 
on  the  last  day  of  the  lease  term.   Where  no  communiti- 
zation agreement  associating  leased  lands  with  a  pro- 
ducing well  on  other  lands  is  filed  for  approval  with 
Geological  Survey  prior  to  the  end  of  the  primary  term 
of  the  lease,  and  where  Survey,  therefore,  has  no  oppor- 
tunity to  approve  such  an  agreement  prior  to  this  time, 
the  lease  does  not  qualify  for  an  extension  under  43  CFR 
3107.2-3. 

I>e vo n_Cg r^ ,  57  IBLA  131  (Aug.  25,  1981) 


Under  regulations  adopted  pursuant  to  sec.  5 (a)  of 
the  Cuter  Continental  Shelf  Lands  Act,  both  before  and 
after  its  amendment  in  1978,  the  Geological  Survey  can 
direct  two  lessees  on  a  single  competitive  offshore 
gas  reservoir  to  enter  into  a  unit  agreement  if  doing 
so  is  "in  the  interest  of  conservation."   Survey's 
decision  to  require  unitization  will  be  affirmed  where, 
but  for  unitization,  one  of  the  lessees  would  have  been 
entitled  to  drill  an  additional  well  or  wells  in  order 
to  protect  its  correlative  rights,  in  view  of  the  waste 
of  expensive,  critical  offshore  drilling  resources  and 
the  potential  for  adverse  environmental  consequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  of  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultimate  recovery. 

Where  actual  production  figures  from  a  jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitlement  to  gas-in-place ,  as  deter- 
mined by  Geological  Survey,  by  a  factor  of  almost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  might 
have  unfairly  increased  its  production,  the  matter  will 
be  referred  for  a  hearing  to  allow  that  party  to  show 
that  Survey's  entitlement  determination  is  incorrect. 

Sun_Oil_Co._et_ali (A£Eellantslx_Shell_Oil  Co. 

J  iEES  1 1  ee). ,    67  IBLA  80  (Sept.  10,  1982) 


where  nc  approval  of  a  communitization  agreement 
has  been  given  by  the  Department,  production  of  oil  or 
gas  from  another  lease  within  a  state  spacing  unit  can- 
not be  attributed  to  a  Federal  lease  on  which  there  is 
no  well  capable  of  producing  oil  or  gas  prior  to  the 
expiration  of  the  primary  term  of  the  lease,  and  such 
lease  expires  by  operation  of  law  at  the  end  of  its 
primary  term. 

Kennedi_£_Mitchelli_IncJ.,  68  IBLA  80  (Oct.  21,  1982) 


Production  of  oil  or  gas  pursuant  to  an  approved 
communitization  agreement  is  regarded  as  production  for 
each  lease  committed  to  the  agreement.   A  lease  does 
not  qualify  for  extension  by  reason  of  production  at 
the  end  of  its  primary  term  where  a  communitization 
agreement  associating  the  leased  lands  with  a  producing 
well  on  other  lands  is  not  filed  with  Geological  Survey 
until  after  expiration  of  the  lease. 

B3iail>on_2il_£Oi«  68  IBL*  191  (Nov.  9,  1982) 


"Paying  quantities."   For  the  purposes  of  a  com- 
munitization agreement  providing  for  the  extension  of 
such  agreement  so  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  production  sufficient  for  the  lessee  to 
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recover  the  costs  of  operation  and  marketing  but  not 
to  recoup  drilling  costs. 

Hoover  &  Bracken.  Energies.  Inc..  71  IBLA  220  (liar.  17, 
198  37" 


Under  30  U.S.C.  «  188(b)   (1976),  an  oil  and  gas 
lease  terminates  automatically  by  operation  of  law  for 
failure  to  pay  the  annual  rental  timely.   Automatic 
termination  applies  to  the  regular,  annual  rental 
payment,  the  necessity  for  which  a  lessee  has  con- 
tinuous notice,  and  does  not  apply  where  a  lessee  has 
no  way  of  knowing  that  the  obligation  has  accrued, 
where,  on  the  anniversary  date  of  a  lease,  there  is  no 
well  capable  of  production  in  paying  quantities  on  a 
lease,  the  lease  is  not  committed  to  an  approved 
communitiza tion  agreement,  and  the  lessee  has  not  been 
notified  of  any  change  in  the  rental  status  of  the 
lease,  the  lessee  is  held  to  have  known  that  rental  was 
due  and  the  lease  automatically  terminated  for  failure 
to  pay  the  rental  timely. 

Samson_Resources_Co.,  71  1BLA  224  (Bar.  17,  1983) 


QIi_*N£_5*§_L EASES — Continued 


COMPENSATORY  ROYALTY 


Neither  the  standard  lease  terms  nor  the  applica- 
ble regulation,  30  CFR  221.21(c),  require  the  payment 
of  compensatory  royalty  for  drainage  from  Government 
lands,  where  it  can  be  established  that  a  prudent 
operator  would  not  drill  an  offsetting  well. 

Where  a  lessee,  after  due  notice,  fails  to  submit 
evidence  that  a  requested  offset  well  was  unneeded,  and 
also  fails  to  timely  complete  the  well,  compensatory 
royalty  is  properly  assessed,  regardless  whether  the 
well  which  is  eventually  drilled  is  "a  paying  well." 

Before  a  lessee  may  plead  impossibility  of  perfor- 
mance as  a  bar  to  fulfillment  of  a  contractual  require- 
■ent,  the  lessee  must  show  that  no  alternate  method  of 
compliance  is  possible.   Where  possible  alternatives 
exist,  a  lessee  is  not  eicused  from  a  contractual  obli- 
gation merely  because  one  alternative  is  not  feasible. 

Compensatory  royalties  for  failure  to  complete  a 
protective  well  are  properly  assessed  after  a  reason- 
able time  from  notice  of  drainage  by  the  lessor  until 
an  offset  well  has  been  completed. 

Sola_S£ace_Ftasxnski,    63    IBLA    210    (Apr.    19,    1982) 

89    I.D.    208 


Where  a  lessee  represents  to  BLH  that  10  acres  of 
a  18.98  acre  lease  has  been  committed  to  a  producing 
unit  and  inquires  about  the  rental  amount  next  due, 
BLM's  answer  that  rental  need  be  paid  only  on  the  8.98 
acres  outside  the  unit  is  correct.   But  if,  in  fact, 
the  other  HO  acres  has  not  been  committed  to  such  a 
unit  on  the  anniversary  date  of  the  lease,  the  payment 
of  only  the  fractional  rental  will  result  in  the  auto- 
matic termination  of  the  lease. 

lus*._lsEleiiiio° »  73  IBL*  1X1  (Bay  23»  1983) 


A  lease  may  be  extended  beyond  its  primary  term 
under  13  CFR  3107.9-1  (1982)  only  where  the  lessee  has 
been  notified  that  the  Department  has  made  an  initial 
determination  that  drainage  is  occurring  and  the  lessee 
has  informed  the  Department,  prior  to  the  lease  expira- 
tion date,  of  his  willingness  to  tender  compensatory 
royalty  in  accordance  with  its  determination  or  has 
actually  tendered  such  royalty  in  response  to  an 
assessment  before  the  lease  expiration  date. 

Since_A nder so n ,  80  IBLA  286  (Hay  1,  1984)   91  I.D.  203 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  $  226(e)   (1976)  and  13  CFR  3107.2-3,  the 
evidence  must  show  that  actual  drilling  operations  were 
being  diligently  pursued  on  the  leasehold  or  for  the 
lease  under  an  approved  cooperative  or  unit  agreement 
on  the  last  day  of  the  lease.   Where  on  appeal  such 
evidence  is  provided,  the  decision  holding  that  the 
lease  has  expired  will  be  reversed. 

Husky  Oil  Co, ,  76  IBLA  380  (Oct.  25,  1983) 


In  the  absence  of  an  approved  communitization 
agreement  involving  a  Federal  oil  and  gas  lease, 
production  from  fee  land  within  a  state  spacing  unit 
cannot  be  attributed  pro  rata  to  Federal  oil  and  gas 
leases  within  the  spacing  unit,  and  where  there  is  no 
drilling  operation,  producing  well  or  well  capable  of 
production  of  oil  or  gas  in  paying  quantities  on  such 
Federal  lease,  the  lease  expires  at  the  end  of  its 
primary  term. 

Union  Oil  Co.  of  California.  77  IBLA  32  (Oct.  31,  1983) 


COHPETITIVE  LEASES 

The  Secretary  of  the  Interior  has  the  authority 
to  reject  a  high  bid  in  a  competitive  oil  and  gas 
lease  sale  where  the  record  discloses  a  rational  basis 
for  the  conclusion  that  the  amount  of  the  bid  was 
inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

J°l!i!_Cr_IIi£j  •    "5  IBLA  81  (Jan.  17,  1980) 

H_»._S._Hack,  15  IBLA  99  (Jan.  17,  1980) 

Bern ar.d_Gen cor elli,  16  IBLA  53  (Feb.  20,  1980) 

Harri_P ta sj ns k i ,  18  IBLA  216  (June  17,  1980) 

Har°.I£_Ri_ Leeds ,  60  IBLA  383  (Dec.  23,  1981) 


Under  recent  amendments  to  13  CFR  3105.2-3 
(published  at  18  FR  33670  (July  22,  1983)),  a  communi- 
tization agreement  affecting  a  Federal  oil  and  gas 
lease  may  be  approved  retroactively  and  serve  to  extend 
a  Federal  lease,  even  when  the  agreement  is  not  sub- 
mitted to  the  Department  until  after  the  expiration 
date  of  the  Federal  lease,  so  long  as  the  communitiza- 
tion agreement  has  been  executed  prior  to  the  expira- 
tion date. 


Where  a  bidder  submits  with  his  bid  one-fifth  of 
the  amount  due  in  the  form  of  a  personal  money  order 
payable  to  the  Bureau  of  Land  Management  pursuant  to 
the  provisions  of  the  applicable  regulation,  13  CFR 
3120.1-1  (b),  and  statements  on  the  sale  notice  allowing 
money  orders,  his  bid  may  not  be  rejected  for  not  being 
in  conformity  with  the  intent  of  the  regulations. 

Ross  L-, Kinnaman,  18  IBLA  239  (June  17,  1980) 


fi£!!£§_ Anderson,  80  IBLA  286  (Hay  1,  1981)   91  I.D.  203 
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The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  natters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis  in  evaluating  a  lease  bid. 

where,  following  remand  because  the  record  fails 
to  disclose  a  rational  basis  for  rejection  of  the  high 
bid  at  a  competitive  oil  and  gas  sale,  the  Geological 
Survey  supplies  the  factual  basis  and  a  reasoned  analy- 
sis supporting  the  conclusion  that  the  bid  is  inade- 
quate, BLM  nay  so  conclude  and  properly  reject  the 
bid. 

2idi_0il_£°i '  "9  IBlk    ii     (July  21,  1980) 


Although  under  the  Departmental  regulations  a  com- 
petitive bidder  in  an  oil  and  gas  lease  sale.  Bust, 
where  there  is  another  party  in  interest,  submit  the 
signed  statements  required  by  43  CFR  3102.7,  failure  to 
comply  with  the  regulation  does  not  require  rejection 
of  the  bid.   This  result  follows  because  in  noncompeti- 
tive offerings  the  critical  element  is  determining  the 
first  qualified  offeror.   For  competitive  bidding,  the 
amount  of  the  bid  replaces  priority  of  filing  as  the 
dominant  factor. 

Slack_Hawk_Resources_Cor£.,  50  IBLA  399  (Oct.  24,  1980) 

87  I.D.  497 
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gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

where  an  uplands  competitive  oil  and  gas  lease 
high  bid  is  not  clearly  spurious  or  unreasonable  on  its 
face  and  the  record  fails  to  disclose  sufficient  justi- 
fication for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a  more  complete  record  and  readjudi- 
cation  of  the  bid. 

S^utheo^iiicn_li£loratJLOn_Coi,  51  IBLA  149  (Nov.  26, 
1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  the  Bureau  of  Land  Management  rejects  a 
competitive  oil  and  gas  lease  offer  as  too  low  and 
provides  no  factual  explanation  to  the  offeror  and 
where  it  appears  from  the  record  that  the  decision 
was  not  based  on  a  reasoned  evaluation  of  the  facts, 
the  offeror  is  entitled  to  read  judication  of  the  bid. 
The  case  will  be  remanded  to  BLM  for  read  judication 
where  subsequent  justification  for  the  rejection  sub- 
mitted to  the  Board  of  Land  Appeals  is  insufficient  to 
permit  reevaluation  of  the  bid  by  the  Board  on  appeal. 

HI es_Pe t£Ol eu m_Cor£ . ,  51  IBLA  181  (Dec.  2,  1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  BLM  incorporates  by  reference  a  Geological 
Survey  memorandum  into  its  decision  rejecting  a  com- 
petitive oil  and  gas  lease  offer  and  where  such  memo- 
randum was  the  principal  basis  on  which  the  decision 
rejecting  the  offer  was  made,  the  memorandum  must  be 
made  available  to  the  offeror. 

Wht-re  a  competitive  oil  and  gas  lease  high  bid 
is  not  clearly  spurious  or  unreasonable  on  its  face 
and  the  record  tails  to  disclose  the  factual  basis  for 
the  conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a  more  complete  record  and  read  judication  of  the 
bid.   A  justification  memorandum  which  merely  describes 
the  process  by  which  the  Geological  Survey  determines 
the  presale  value  for  a  parcel  and  states  the  resulting 
value  without  revealing  the  underlying  facts  is  not 
sufficient  to  support  a  bid's  rejection. 

Southern_ynion_EX£loration_Coi,  51  IBLA  89  (Nov.  5, 
1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Where  a  high  bid  tendered  at  a  competitive  oil 
and  gas  lease  sale,  not  clearly  spurious  or  irrespon- 
sible, is  rejected  solely  on  the  basis  of  a  conclusory 
statement  by  the  Geological  Survey  that  the  bid  was 
inadequate  and  no  substantial  factual  basis  for  that 
conclusion  appears  in  the  record,  the  decision  will  be 
set  aside  and  the  case  remanded  for  compilation  of  a 
proper  record  and  read  judication  of  the  bid. 

*»oco_Production_Coif  53  IBLA  72  (Mar.  2,  1981) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 


Southern  Union  Exploration  Co. 
1981)"" 


54  IBLA  59  (Apr.  9, 


Billj_Krumbein,  75  IBLA  216  (Aug.  23,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geological  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 


Where  the  Bureau  of  Land  Management  (BLM)  has 
offered  lands  for  competitive  oil  and  gas  lease  sale, 
and  on  appeal  the  high  bidder  presents  evidence  which 
raises  a  question  concerning  the  leasability  ty  BLM  of 
certain  of  those  lands  because  of  possible  conflicting 
ownership  problems  between  the  United  States  and  the 
Choctaw,  Chickasaw,  and  Cherokee  Indian  Nations,  the 
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sale  shall  be  voided  and  the  high  bidder's  bonus  bid 
deposit  returned. 

Samson_Resource_Co..,  55  IELA  51  (Hay  29,  1981) 
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gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

J*iilia»_£i_Sel ch ,  60  IBLA  248  (Dec.  4,  1981) 


Although  under  the  Departmental  regulations  a 
competitive  bidder  in  an  oil  and  gas  lease  sale  must 
certify  as  to  the  acreage  limitations  and  must  submit  a 
statement  of  citizenship  or  of  corporate  qualifications 
under  43  CFR  3120.1-4,  failure  to  comply  with  the  regu- 
lations does  not  require  rejection  of  the  bid.   In  com- 
petitive lease  offers,  where  price  rather  than  priority 
of  filing  is  the  primary  criterion,  certain  deviations 
from  mandatory  requirements  are  curable  defects. 

EuEafreEA_Inci,  55  IBLA  275  (June  25,  1981) 


A  bank  personal  money  order  is  an  acceptable  fora 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  43  CFR  3112.2-2. 

Si  5i_PEiesti_|!ichael_nanduca,  55  IBLA  398  (June  30, 
1981) 

Haria_C._Cawley.i_John_Ji_Cawle2,  61  IBLA  205  (Jan.  26, 
1982T 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  first- 
drawn  simultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a  special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Mineral 
Leasing  Act  of  1920,  as  amended  by  the  Combined  Hydro- 
carbon Leasing  Act  of  1981. 

Daniel  A.  Engelhardt  (On  Reconsideration) .  62  IELA  93 
(Feb.  26,  1982)  89  I.D.  82 


Failure  of  the  high  bidder  at  a  competitive  oil 
and  gas  lease  sale  to  execute  a  lease  results  in  for- 
feiture of  the  deposit  submitted  with  the  high  bid. 
Refund  of  the  deposit  because  offeror  elects  after  the 
sale  to  withdraw  his  offer  is  not  allowed. 

fl22SiI_S£ear,  56  IBLA  151  (July  20,  1981) 


A  personal  check  is  not  an  acceptable  form  of 
remittance  under  43  CFR  3120.1-4  (b)  requiring  a  suc- 
cessful bidder  to  submit  one-fifth  of  the  amount  bid 
as  a  deposit  and  must  result  in  rejection  of  the  compe- 
titive bid. 

l§lco_Petroleum_CorE.,  57  IBLA  3  (Aug.  5,  1981) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  $  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 

An  offeror  tor  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981." 


Where  a  competitive,  fractional  interest,  oil  and 
gas  lease  is  issued  with  conflicting  and  confusing 
rental  provisions  recited  in  the  lease  terms  and  in  an 
attachment  to  the  lease,  a  deficient  rental  payment  by 
the  lessee  in  reasonable  reliance  on  the  section  pro- 
viding for  rental  based  upon  the  pro  rata  fractional 
interest  of  the  United  States  will  be  considered  justi- 
fied so  as  to  qualify  the  terminated  lease  for  rein- 
statement. 

2Sias_0il_and_Gas_Cor£.,  58  IBLA  175  (Sept.  28,  1981) 

88  I.D.  879 


The  Secretary  of  the  Interior  has  the  authority 
to  reject  a  high  bid  in  a  competitive  oil  and  gas 
lease  sale  where  the  record  discloses  a  rational  basis 
for  the  conclusion  that  the  amount  of  the  bid  was 
inadequate. 

The  Department  of  the  Interior  is  not  required 
under  the  Freedom  of  Information  Act  to  release  its 
presale  evaluation  of  parcels  prior  to  the  acceptance 
of  competitive  oil  and  gas  lease  bids. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 


James  H.  Chudnow.  63  IBLA  369  (Apr.  30,  1982) 
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Although,  under  the  Departmental  regulations  in 
effect  at  the  time  of  the  sale,  a  competitive  bidder 
in  an  oil  and  gas  lease  sale,  where  there  are  other 
parties  in  interest,  was  required  to  submit  the  signed 
statements  required  by  43  CFR  3102.2-7  (1981) ,  failure 
to  comply  with  the  regulation  does  not  require  rejec- 
tion of  the  bid.'  Whereas,  in  noncompetitive  offerings, 
the  critical  element  is  determining  the  first  qualified 
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offeror,  in  competitive  bidding,  the  amount  of  the  bid 
replaces  priority  of  filing  as  the  dominant  factor. 

Turner  C.  Smith.  Jr.,  Signe  D.  Smith.  66  IBLA  1 
(July  23,  1982)  "  89  I.D.  386 
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estopped  to  require  compliance  with  the  omitted  stipu- 
lation when  the  omission  is  discovered  after  issuance 
of  the  lease. 

A na da rko  Production, Co, ,  66  IBLA  174  (Aug.  12,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  »  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetiti vely  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.   Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larr__E__Clar_,  66  IBLA  23  (July  23,  1982) 


Where  the  high  bidder  for  a  competitive  oil  and 
gas  lease  presents  evidence  on  appeal  that  its  bid  is 
not  spurious  or  unreasonable  and  Geological  Survey 
fails  to  provide  a  reasoned  explanation  in  support  of 
BLM's  decision  to  reject  the  bid  as  inadequate,  the 
decision  will  set  aside  and  the  case  remanded  for  com- 
pilation of  a  more  complete  record  and  read  judication 
of  the  bid. 

iUE£i§::l!e___i__ ,  66  IBLA  84  (July  29,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

where  the  high  bid  in  a  competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  the  decision  rejecting  the  bid  may  be 
set  aside  and  the  case  remanded  to  BLH  for  reconsidera- 
tion of  the  bid. 

V ier son_£_Cochra n ,  67  IBLA  1  (Sept.  1,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  4  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheim  Petroleum  Co..  67  IBLA  38  (Sept.  8,  1982) 


where  a  unit  agreement  approved  by  the  Department 
provides  that  where  a  leased  tract  committed  to  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a  new  lease  within  6  months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
right  to  lease  such  lands  within  a  participating  area 
in  the  unit  and  to  have  agreed,  in  consideration  of 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  Onited  States  is  considered  to  be  the  "fee  owner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement . 

fi§iS2_£§»elo£ment_Corp.i.,  66  IBLA  134  (Aug.  10,  1982) 


where  the  notice  of  a  competitive  sale  of  oil  and 
gas  leases  clearly  provided  that  the  leases  would  be 
subject  to  a  "No  Surface  Occupancy"  stipulation,  by 
making  a  bid  for  the  indicated  parcel,  the  bidder  was 
bound  to  accept  the  stipulation. 

Where,  through  inadvertence,  there  was  failure  to 
include  the  "No  Surface  Occupancy"  stipulation  recited 
in  the  sale  notice  with  the  executed  lease,  BLM  is  not 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalu- 
ation of  tracts  of  land  offered  at  a  sale  of  competi- 
tive oil  and  gas  leases  and  the  Secretary  is  entitled 
to  rely  on  its  reasoned  analysis. 

k=_6.i__l__e ,  67  IBLA  103  (Sept.  15,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Sta n ley._Ej._Da vis ,  67  IBLA  348  (Oct.  5,  1982) 

Bead  S  Stevens.  Inc..  75  IBLA  121  (Aug.  15,  1983) 

_l_renc__ Sherman,  82  IBLA  64  (July  12,  1984) 


759 


2Ii_MP_GAS_LEASES--Continued 

COMPETITIVE  LEASES — Continued 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a  sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis. 

The  bids  received  at  a  sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

UlII_fii_i;OI!22iS§'  b7  IBLA  J51  (Oct.  5,  1982) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  competitive  oil  and  gas  lease  high  bids  are 
not  clearly  spurious  or  unreasonable  on  their  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bids  are  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bids.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  values  for  the  parcels 
and  the  factual  data  on  which  the  estimates  were  based 
is  not  sufficient  to  support  rejection  of  the  high  bids 
for  the  parcels. 

Mi_Robert_Pag.lee,  68  IBLA  231  (Nov.  lb,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  bid  for 
the  parcel. 

Sniper _Oil_Coi,  69  IBLA  259  (Dec.  21,  1982) 

Pet roves ti_Inci ,  71  IBLA  250  (Bar.  21,  1983) 

H2_Production_CorEi,  73  IBLA  258  (June  7,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  »  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
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amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Dorothj_Lanjlei,    70    IBLA    32U     (Jan.     11,    1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalua- 
tion of  tracts  of  land  offered  at  a  sale  of  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  to 
rely  on  its  reasoned  analysis. 

SSad_6_StevensA_Inc. ,  70  IBLA  377  (Feb.  8,  1983) 


A  decision  rejecting  the  high  bid  in  a  competitive 
oil  and  gas  lease  sale  as  inadequate  is  properly  set 
aside  and  the  case  remanded  for  reconsideration  of  the 
bid  where  the  record  on  appeal  discloses  that  the 
Government's  presale  bid  evaluation  for  the  parcel  in 
question  was  based  on  erroneous  computations. 

Ste£hen_Mi_Eessx_Alice_Bess,  71  IBLA  122  (Mar.  7,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalua- 
tion of  tracts  of  land  offered  at  a  sale  of  competitive 
oil  and  gas  leases  and  the  Secretary  is  entitled  to 
rely  on  its  reasoned  analysis. 

The  bids  received  at  a  sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

MlI2§i_.l.i_iJt§s_Coi,  71  IBLA  13U  (Mar.  9,  1983) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  the  high  bid  in  a  competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate,  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  and  the  record  fails  to  disclose  a 
sufficient  factual  basis  for  the  conclusion  of  inade- 
quacy, the  decision  rejecting  the  bid  will  be  set  aside 
and  the  case  remanded  to  BLM  for  reconsideration  of  the 
bid. 

» I2co_P£odjJc  t  ion_Co.  _e  t_a  1.. ,     71    IBLA    2U1     (Mar.    21,    1983) 

lSI2I!_C2I£i r    73    IBLA    176     (May    26,    1983) 

Ronald  C.  Aqel.  73  IBLA  3U0  (June  10,  1983) 
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The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  mineral's  until  the  lease 
is  issued  to  him.  BLM  must  reject  a  simultaneous,  non- 
competitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

F._Ci_M inkier,  71  IBLA  328  (Mar.  23,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

where  the  high  bid  in  a  competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is, 
in  fact,  inadequate,  the  decision  rejecting  the  bid  may 
be  set  aside  and  the  case  remanded  to  BLM  for  recon- 
sideration of  the  bid. 

Larri_White,  72  IBLA  2«2  (Apr.  27,  1983) 


Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  bid  for 
the  parcel. 

N2ttex_Gas_6_0il_Coi,  72  IBLA  379  (Hay  1,  1983) 

Davis_&_Smithx_Ltdi,  73  IELA  22  (May  9,  1983) 


Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  sufficient  factual  data  cannot  support  rejection  of 
the  high  bid  for  the  parcel. 

lgad_6_Stevensi_Inci,  72  IBLA  390  (Hay  5,  1983) 

5i§£_3i_H£dje,  73  IBLA  377  (June  15,  1983) 

£§ad_&_Stevensi._Inci,  75  IBLA  349  (Aug.  31,  1983) 

y.iii£a_Besgurces_Cor£.,  77  IBLA  57  (Nov.  7,  1983) 

Southern_Union_ExEloration_Coi#  79  IBLA  225  (Feb.  29, 
198U) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  te 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  19ll.   The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  Leas- 
ing Act  and  ELM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a  lease. 

CAF,  Co.  ,  73  IBLA  203  (May  27,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  cf  tracts  of  land  offered  at  a  sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis.   However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a  bid  as  inadequate,  it  must 
ensure  that  a  reasoned  explanation  is  provided  for  the 
record  to  support  the  decision. 

The  bids  received  at  a  sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Ed ward_L._ Johnson,  73  IBLA  253  (June  2,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of- 
the  bid  was  inadequate. 

Minerals  Management  Service  was  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a  sale  of  com- 
petitive oil  and  gas  leases  and  the  Secretary  was 
entitled  to  rely  on  its  reasoned  analysis.   However, 
when  the  Bureau  of  Land  Management  relies  on  that 
analysis  in  rejecting  a  bid  as  inadequate,  it  must 
ensure  that  a  reasoned  explanation  is  provided  for  the 
record  to  support  the  decision. 

Where  the  high  bid  in  a  competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  the  decision  rejecting  the  bid  may  be 
set  aside  and  the  case  remanded  to  BLM  for  reconsidera- 
tion . 

Ifibra_Oil_K_Gas_Co..,  75  IBLA  11  (Aug.  2,  1983) 


OIL  AND  GAS  LEASES--Cont i nued 


OIL  AND  GAS  L EASES--Con t inued 


COMPETITIVE  LEASES--Continued 


COMPETITIVE  LEASES— Continued 


where  a  high  bid  for  a  competitive  oil  and  gas 
lease  is  rejected  as  being  too  low,  and  where,  on 
appeal,  substantial  questions  of  fact  are  raised  con- 
cerning the  methodology  used  by  the  Bureau  of  Land 
Management  in  determining  the  minimum  acceptable  value 
for  a  parcel  of  land  offered  at  a  competitive  oil  and 
gas  lease  sale,  the  matter  may  be  referred  for  a  hear- 
ing to  allow  appellant  an  opportunity  to  show  that  the 
valuation  determination  was  incorrect. 

5iil2!l_fei_fi2L£iS2n»  75  IBLA  107  (Aug.  11,  1983) 
Marold_Green,  75  IBLA  288  (Aug.  26,  1983) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Bureau  of  Land  Management  acts  as  the  Secre- 
tary's technical  expert  in  matters  concerning  geologic 
evaluation  of  tracts  of  land  offered  at  a  sale  of 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis. 

Suzanne_Walsh,  75  IBLA  2<47  (Aug.  2a,  1983) 


Contention  by  appellant  that  the  agency  generally 
conducted  a  competitive  oil  and  gas  lease  sale  so  as  to 
deprive  appellant  of  information  needed  to  compile  a 
reasonable  competitive  bid  is  inadequate  to  support  an 
appeal  where  it  fails  to  specify  how  any  agency  conduct 
complained  of  operated  to  appellant's  detriment  or  how 
appellant  is  entitled  to  relief  claimed. 

Bi_Hi_Northcutt,  75  IBLA  305  (Aug.  30,  1983) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  ascertain  the 
existence  of  a  rational  basis  for  the  decision  if  dis- 
puted on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  rational  basis  for  the 
conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a  more  complete  record  and  read  judication  of  the  bid. 
A  justification  memorandum  that  does  not  reveal  the 
estimated  minimum  value  for  the  parcel  and  sufficient 
factual  data  to  establish  a  rational  basis  therefor 
cannot  support  rejection  of  the  high  bid  for  the  parcel. 


Soulhern_Unicn_EX£loration_Coi,  79  IBLA  90  (Feb. 
198U) 


16, 


The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a  sale 
of  competitive  oil  and  gas  leases.   Where  a  decision  to 
reject  a  bid  has  been  made  in  a  careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the  deci- 
sion will  not  be  reversed,  even  though  the  determination 
may  be  subject  to  reasonable  differences  of  opinion, 
notwithstanding  any  immaterial  defects  in  BLM's  analy- 
sis, where  an  appellant  fails  to  meet  its  affirmative 
obligation  to  establish  that  its  bid  is  a  reasonatle 
reflection  of  fair  market  value. 

ViJSil!^_Iesources_Cor£.,  80  IBLA  245  (Apr.  30,  1981) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  for  a  competitive 
oil  and  gas  lease  in  the  National  Petroleum  Reserve-- 
Alaska--because  it  is  less  than  fair  market  value  where 
the  record  discloses  a  rational  basis  for  the  conclu- 
sion that  the  amount  of  the  bid  was  inadequate.   The 
explanation  provided  must  inform  the  bidder  of  the 
factual  basis  of  the  decision  and  must  be  sufficient 
for  the  Board  to  determine  the  correctness  of  the 
decision  if  disputed  on  appeal. 

Where  the  high  bid  for  a  competitive  oil  and  gas 
lease  sale  in  the  National  Petroleum  Reserve--Alaska-- 
is  rejected  as  inadequate,  and  on  appeal  the  bidder 
raises  considerable  doubt  whether  the  bid  is,  in  fact, 
inadequate,  and  the  record  fails  to  disclose  a  suffi- 
cient factual  basis  for  the  conclusion  of  inadequacy, 
the  decision  rejecting  the  bid  will  be  set  aside  and 
the  case  remanded  to  BLM  for  reconsideration  of  the 
bid. 

ASSS-AIaska^Inc.,  78  IBLA  115  (Dec.  22,  1983) 


Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
estimated  minimum  acceptable  value  for  a  parcel  and 
sufficient  factual  data  indicating  the  derivation  of 
that  value  cannot  support  rejection  of  the  high  bid  for 
the  parcel. 

tirri_White,  81  IELA  19  (May  15,  198U) 

Ri_Ti_Na kao ka ,  81  IBLA  197  (June  1,  198U) 


where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual 
basis  for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a  more  complete  record  and  readju- 
dication  of  the  bid. 


An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  reject  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a  favorable  petroleum  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Mineral  Leasing  Act  of  1920,  as  modified  by 
the  Alaska  National  Interest  Lands  Conservation  Act. 


Wesa^Petroleum^o.  ,  81  IBLA  19<4  (June  1,  1984) 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended_by  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  4  226(b)  (1982),  to  issue  a  noncompeti- 
tive oil  and  gas  lease  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  improvident ly  issued 
after  the  enactment  of  the  amendment  in  violation  of 


Ei_Bi_Joiner,  78  IBLA  323  (Jan.  24,  1984) 
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its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

Dorothy^Lanijley.,  Hi  IBLA  349  (June  25,  1984) 


The  Secretary  of  the  Interior  has  the  authority  to 
reject  a  high  bid  in  a  competitive  oil  and  gas  lease 
sale  where  the  record  shows  a  rational  basis  for  the 
conclusion  that  the  amount  of  the  bid  was  inadequate. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
presale  evaluation  for  a  parcel  and  sufficient  factual 
data  indicating  the  derivation  of  that  value  cannot 
support  rejection  of  the  high  bid  for  the  parcel. 

Kevin_Ji_Bliss_et_al. ,  82  IBLA  31  (July  6,  198U) 


Where  a  competitive  oil  and  gas  lease  imposes 
additional  stipulations  without  prior  notice  to  the 
offeror,  the  otteror  may  accept  or  reject  the  lease 
containing  the  additional  stipulations.   The  imposi- 
tion of  additional  stipulations  without  notice  to  the 
offeror  defers  the  15-day  period  in  43  CFR  3132.5(e) 
until  the  otteror  has  notice  of  the  stipulations  to  be 
included  in  the  lease. 

lS£iS°_!JiSiAi_et_ali,  82  IBLA  bl  (July  11,  1984) 

Shell_Oil_Coi_et_al. ,  8  3  IBLA  22     (Sept.  21,  1984) 


A  BLM  decision  rejecting  a  high  bid  for  a  parcel 
of  land  in  a  competitive  oil  and  gas  lease  sale  as 
inadequate  will  be  affirmed  where  appellant  fails  to 
overcome  the  Government's  prima  facie  showing  of  the 
correctness  of  its  estimated  minimum  acceptable  fair 
market  value  tor  the  parcel  and  to  establish  that 
appellant's  bid  reasonably  reflects  fair  market  value. 

The_Westlands_Co. ,  62    IBLA  129  (July  25,  1984) 

Il>e_Westlands_Cgi,  83  IBLA  43  (Sept.  24,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  tactual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  verify  a 
rational  basis  for  the  decision  if  disputed  on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  factual  basis  sufficient 
to  support  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
tor  compilation  of  a  more  complete  record  and  readjudi- 
cation  of  the  bid. 

Craig__Folson,  62    IBLA  294  (Aug.  31,  1984) 


OIL  AND  GAS  LEASES — Continued 


CCflPETITIVE  LE»SES--Continued 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual 
basis  for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a  more  complete  record  and  readju- 
dication  of  the  bid. 

«i£]>i§I_Shearn,  83  IBLA  53  (Sept.  24,  1984) 

Suzanne_ Walsh ,  83  IBLA  274  (Oct.  25,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a  sale 
of  competitive  oil  and  gas  leases.   where  a  decision  to 
reject  a  bid  has  been  made  in  a  careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the 
decision  will  not  be  reversed,  even  though  the  deter- 
mination may  be  subject  to  reasonable  differences  of 
opinion,  where  an  appellant  tails  to  meet  its  affirma- 
tive obligation  to  establish  that  its  bid  is  a  reason- 
able reflection  of  fair  market  value. 

5°Da  1  d_Ci_/iae  1 ,  83  IBLA  76  (Sept.  28,  1984) 


The  Secretary  of  the  Interior  has  the  authority  to 
reject  a  high  bid  in  a  competitive  oil  and  gas  lease 
sale  where  the  record  shows  a  rational  basis  for  the 
conclusion  that  the  amount  of  the  bid  was  inadequate. 

where  a  competitive  oil  and  gas  lease  high  tid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  tid.   A  record  that  does  not  reveal  the 
presale  evaluation  for  a  parcel  and  sufficient  sup- 
porting data  to  establish  its  prima  facie  correctness 
cannot  support  rejection  of  the  high  bid  for  the  parcel. 

Suzanne, Walsh,  83  IBLA  187  (Oct.  16,  1984) 


Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
estimated  minimum  acceptable  value  for  a  parcel  and 
sufficient  factual  data  to  establish  its  prima  facie 
correctness  cannot  support  rejection  of  the  high  bid 
for  the  parcel. 


Southland_Roialti_Co.,  83  IBLA  302  (Oct.  30,  1984) 
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CONSENT  OF  AGENCY 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  «»  351-359  (1970),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a  lease 
offer  be  obtained  prior  to  the  issuance  of  a  lease  for 
such  land.   Absent  consent,  the  Department  of  the 
Interior  is  without  authority  to  issue  a  lease. 

AEihu£_Ei_eeinhart_and_Irwin_Rubenstein,  i*6  IBLA  27 
(Feb.  20,  1980) 


Before  an  oil  and  gas  lease  for  Federal  acquired 
lands  can  issue,  the  consent  of  the  agency  adminis- 
tering the  surface  is  required  by  statute,  and  an 
applicant  for  such  a  lease  must  execute  any  special 
stipulations  required  by  the  administering  agency  as 
a  condition  to  the  giving  of  its  consent.   In  such 
cases  the  Department  of  the  Interior  has  no  jurisdic- 
tion to  waive  execution  of  the  special  stipulations  or 
to  alter  the  terms  thereof. 

T horn as_Conn ell,  Ub  IBLA  331  (Apr.  a,  1980) 


____________  LEASES — Continued 

CONSENT  OF  AGENCY — Continued 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  «*  351-359  (1976)  , 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a  lease  for  such  land.   Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a  lease. 

Altex_Oil_CorEiX_Emery_Eneraii_Inc. ,  66  IBLA  307 
(Aug.  24,  1982) 

J°_____________ ,  71  IBLA  187  (Mar.  10,  1983) 

_l°___________°___r  72  IBLA  248  (Apr.  27,  1983) 

_______________  72  IBLA  355  (Apr.  29,  1983) 

_I______l__°___r  73  IBLA  73  (May  17,  1983) 

______________»  73  IBLA  250  (June  2,  1983) 

!______£__________ «  78  IBLA  345  (Jan.  25,  1984) 


where  public  lands  are  withdrawn  for  use  by  the 
National  Guard,  the  refusal  of  an  offer  to  lease  the 
land  for  oil  and  gas  must  be  supported  by  cogent  and 
specific  reasons  in  order  to  avoid  a  determination  that 
the  action  is  arbitrary,  capricious,  or  an  abuse  of 
discretion. 

____________§_.  49  IBLA  87  (July  22,  1980) 


Under  sec.  3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  as  amended,  30  U.S.C.  «  352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  compliance  with  a  condition  imposed  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a  prerequisite  to  giving  its  consent  to  issuance  of  a 
noncompetitive  oil  and  gas  lease.   Moreover,  the  Depart- 
ment has  no  authority  to  require  that  the  agency  provide 
a  rational  justification  for  imposition  of  the  condition. 

____________________ .  69  IBLA  279  (Dec.  21,  1982) 


Where  public  domain  land  is  withdrawn  or  reserved 
for  administration  by  another  agency  for  a  particular 
purpose,  BLM  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
not  relieve  BLM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a  lease  may  issue  in  the  public 
interest  consistent  with  multiple  use  values. 


_________________«  54  IBLA  38  (Apr.  9,  1981) 


88  I.D.  437 


_este___I__erstat___ner__x_I_.__»  71  IBLA  19  (Feb. 
1983) 


15, 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  ««  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  the  acquired  land  described  in 
the  lease  offers  be  obtained  prior  to  the  issuance  of 
leases  for  such  land.   where  the  Corps  of  Engineers 
does  not  consent  to  lease  lands  noncompetit ively ,  but 
indicates  a  willingness  to  lease  competitively,  the 
Department  of  the  Interior  is  without  authority  to 
lease  the  lands  noncompet iti vel y. 

Sa.5_P.-_ Jones,  7a  IBLA  2l*2    (July  19.  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  *«  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  a 
lease  offer  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.   Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a  lease. 

______________  55  IBLA  280  (June  25,  1981) 

__________°_________I_c_,  bl*    IBLA  4  (Hay  3,  1982) 


The  recommendations  of  the  Forest  Service  are 
important  in  determining  whether  or  not  an  oil  and  gas 
lease  should  issue  for  public  lands  but  are  not  conclu- 
sive.  Ultimately,  the  Secretary  of  the  Interior  is 
entrusted  with  the  responsibility  of  determining 
whether  or  not  to  issue  a  lease. 

_____a______Co_E_______liforni_,  59  IBLA  348  (Nov.  5, 

1981) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  $  460v-4  (1976).   Where  BLM  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

_________________»  77  IBLA  137  (Nov.  15,  1983) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of  1947, 
__  amended,  30  U.S.C.  ««  351-359  (Supp.  v  19al) ,  autho- 
rizes the  Secretary  of  the  Interior  to  lease  all  depos- 
its of  oil  and  gas,  inter  alia,  which  are  owned  by  the 
United  States  and  which  are  within  the  lands  acquired 
by  the  United  States.   Where  the  mineral  interest  in 
lands  sought  by  appellant  is  owned  by  the  State  of 
Colorado,  BLM  may  not  issue  a  lease  pursuant  to 
30  U.S.C.  $  352,  even  though  the  United  States  owns 
the  surface.   BLM's  management  of  the  public  lands 
pursuant  to  sec.  302  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  «  1732  (1976)  ,  does 
not  extend  to  lands  whose  mineral  estate  is  owned  by 
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CONSENT  OF  AGENCY--Continued 

the  State  of  Colorado  and  whose  surface  is  managed  by 
the  Army. 

Donald_Ernest_l)i likens,  77  IBLA  1<4U  (Nov.  15,  1983) 


The  Secretary  of  the  Interior  nay  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a  condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a  national  forest.   Where  on 
appeal  an  offeror  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  conplaints,  the  imposition  of  the 
stipulation  will  be  upheld. 

James_(1i_Chudnowx_Laurent_A;__Giesbert,  78  IBLA  317 
(Jan.  2U,  1984) 


__________________ — Continued 

CONTRACTS  FOR  SALE  OF  ROYALTY  OIL  OR  GAS — Continued 

where  the  refinery  capacity  presented  in  the  applica- 
tion was  not  certified  by  the  Economic  Regulatory  Admin- 
istration as  operable  on  or  before  Apr.  1,  1980,  as 
required  by  the  notice  of  sale. 

Isthmus  Refining  Corp..  60  IBLA  331  (Dec.  22,  1981) 


Limitation  of  a  small  refiner's  allocation  in  a 
sale  of  Outer  Continental  Shelf  royalty  oil  under 
sec.  27(b)  (2)  of  the  Outer  Continental  Shelf  Lands  Act, 
2S  amended,  M 3  U.S.C.  $  1353(b)(2)  (Supp.  II  1978),  to 
excess  refinery  capacity,  as  determined  by  subtracting 
the  volume  of  oil  actually  refined  in  a  representative 
period  from  the  applicant's  refinery  capacity,  is  both 
reasonable  and  consistent  with  the  statutory  authority. 

_i_Z_5__A______ ining_Coi,  61  IBLA  84  (Dec.  31,  1981) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  $«  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a  lease 
application  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.   Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a  lease, 
ihere  an  offeror  seeks  to  lease  lands  under  the  juris- 
diction of  the  Department  of  the  Navy,  and  that  Depart- 
ment refuses  consent,  no  lease  may  issue. 

flni2a_2ii_£Oi._2l_Calif orniat_Ste£hen_Ei_Bubala,  7  9  IBLA 
86  (Feb.  16.  198uf 


CONTRACTS  FOR  SALE  OF  ROYALTY  OIL  OR  GAS 

When  the  point  of  delivery  of  OCS  royalty  oil 
produced  under  a  sec.  8  lease,  43  U.S.C.  t,    1337  (1976)  , 
__  _______»  ui    U.S.C.  $  1337  (Supp.  II  1978),  is  on  or 

immediately  adjacent  to  the  leased  area,  the  lessee  is 
not  entitled  to  reimbursement  for  costs  incurred  in 
transporting  the  royalty  oil  to  such  delivery  point. 

JFD^Inc..,  49  IBLA  337  (Aug.  25,  1980) 


Where  consideration  of  an  application  to  partici- 
pate in  the  Government  royalty  oil  sales  program  filed 
after  the  deadline  could  interfere  with  the  rights  of 
other  applicants  and  would  unduly  interfere  with  the 
orderly  conduct  of  the  program,  the  application  is 
properly  rejected. 

_iii________i_i___2_E->  50  IBLA  353  (Oct.  16,  1980) 


An  application  to  purchase  offshore  royalty  oil, 
submitted  in  response  to  a  notice  published  in  the  Fed- 
_£_i  ________  on  Jan.  la#  1980,  is  properly  rejected 

where  the  applicant's  runs  to  stills  per  calendar  day 
exceed  the  applicant's  refining  capacity  per  calendar 
day. 

__i________i_i____2_<  57  IBLA  53  (Aug.  17,  1981) 


An  application  to  purchase  offshore  royalty  oil, 
submitted  in  response  to  a  notice  published  in  the 
£_____i  ________  on  Jan.  14,  1980,  is  properly  rejected 


DESCRIPTION  OF  LAND 

If  acquired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  be  con- 
formed to  that  system,  the  lands  must  be  described  by 
legal  subdivision,  section,  township,  and  range.   Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  te 
described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner. 

The  responsibility  of  furnishing  a  proper  and 
adequate  description  of  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  any  difficulties  in 
ascertaining  a  proper  metes  and  bounds  description  do 
not  preclude  the  requirement  that  such  lands  te  cor- 
rectly described. 

A  description  of  land  applied  for  in  an  oil  and 
gas  lease  offer  for  acquired  lands  is  proper  so  long  as 
it  meets  the  requirements  of  the  applicable  regulation 
whether  it  includes  some  land  not  available  for  lease 
or  omits  some  that  is. 

Where  an  offer  for  a  noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a  defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

________°___.  "5  IBLA  208  (Jan.  30,  1980) 


Where  a  regulation  allows  land  description  by 
legal  subdivision,  section,  township  and  range,  by 
metes  and  bounds,  and  by  "tract  acquisition  numbers," 
but  is  insufficiently  clear  to  allow  a  determination 
as  to  when  one,  rather  than  another  of  these  methods 
of  description  should  be  used,  an  oil  and  gas  lease 
offeror  who  has  described  the  lands  sought  by  tract 
acquisition  numbers  will  not  be  held  to  have  lost  his 
statutory  preference  right  for  failure  to  comply  with 
the  regulation  if  the  description  afforded  is  accurate 
for  the  purpose. 

__i________i__2I!_____»  55  IBLA  96  (June  1,  1981) 
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QIL_AND_GAS_LEASES--Continued 

DESCRIPTION  OF  LAND--Continued 

The  description  of  an  entire  section  of  surveyed 
public  land  modified  by  the  words  "[ a  ]11  available 
(incl.  Lots  It  through  33)"  is  an  offer  to  lease  all  of 
that  section,  subject  to  availability  for  leasing. 

Jaoies_ni_Chudnowi_Laurent_4I._Giesbert ,  62  IBLA  19 
(Feb?  24,  1982) 


An  over-the-counter  noncompetitive  oil  and  gas 
lease  offer  for  acquired  lands  is  properly  rejected 
where  no  such  lands  exist  as  described.   The  filing 
upon  appeal  of  an  unsigned,  undated  public  domain  offer 
form  bearing  a  corrected  land  description  constitutes 
neither  an  offer  nor  an  amendment,  and  thus  it  cannot 
be  accepted  by  BLN  for  either  purpose. 

Fajett  §_!.._  Bristol,  62  IBLA  317  (Mar.  22,  1982) 


Where  an  oil  and  gas  lease  offer  includes  land 
described  as  all  of  a  particular  section  excluding  fee 
land  (Sec.  :   ALL  (Excl.  fee)),  the  parcel  descrip- 
tion does  not  meet  the  requirements  of  43  CFR 
3101.1-4  (a).   The  offer  is  defective  as  to  that  parcel 
and  subject  to  rejection  to  that  extent. 

5ii.an_Si_Pa£ulak ,  63  IBLA  16  (Mar.  26,  1982) 


An  oil  and  gas  lease  offer  which  on  its  face 
describes  the  land  as  being  in  R.  34  W.,  but  on  a 
supplemental  attachment  describes  land  in  R.  24  H., 
is  unacceptably  ambiguous.   BLH  personnel  are  without 
authority  to  alter,  modify,  or  correct  errors  in  land 
descriptions  or  to  so  construe  ambiguities  in  lease 
offers  as  to  qualify  an  unacceptable  offer. 

Sofe-Si-flSiSii »  63  IBL*  *56  (Apr-  6»  1982) 


Where  43  CFR  3101.2-3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  as  shown  on  a 
■ap  accompanying  the  offer,  an  acquired  lands  oil  and 
gas  lease  offer  with  such  tract  description  and  accom- 
panied by  such  map  is  acceptable. 

Horan_Ex£lora liaSi-Inc.:. ,  63  IBLA  392  (Apr.  30,  1982) 


2IL_AND_GAS_LEASES — Continued 

DESCRIPTION  OF  LAND — Continued 

because  no  change  has  been  made  in  the  land  actually 
covered  by  the  lease. 

B.2X_Ai_Kre.1_et_al.r,  65  IBLA  192  (June  29,  1982) 


where  an  oil  and  gas  lease  offer  includes  all  of 
certain  sections  excluding  certain  patented  parcels 
which  are  unavailable  for  leasing,  the  parcel  descrip- 
tion by  patent  number  are  sufficiently  precise  and 
unambiguous  to  meet  the  requirements  of  43  CFR 
3101. 1-4  (a)  . 

te°I!_Jeil£2at_e_t_ali,  66  IBLA  80  (July  29,  1982) 


where  ELM  issues  an  oil  and  gas  lease  pursuant  to 
an  oil  and  gas  lease  offer  which  includes  a  land 
description  which  meets  the  requirements  of  43  CFR 
3101.1-4  (a),  the  offer  is  not  defective  and  BLM  may 
properly  reject  a  subsequent  offer  for  the  leased  lands. 

LLSin-Jteii.  fc6  IBLA  130  (Aug.  10,  1982) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a  protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that  sub- 
division may  not  be  available  for  leasing.   The  addi- 
tion of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a  description  does  not  make  the 
description  improper.   However,  where  the  excepted 
land  is  not  specifically  identified  in  the  offer,  the 
offeror  is  required  to  submit  the  first  year's  rental 
for  all  of  the  acreage  in  each  subdivision  described  in 
the  offer  without  subtracting  amounts  allocable  to  the 
patented  acreage,  and  rejection  of  the  offer  is 
required  where  the  offeror  fails  to  submit  sufficient 
rental  within  the  limits  of  curable  deficiency. 

James  H.  Chudnowx  John  L.  Hessinqer,  67  IELA  76 
*(Sept.~107~19827 

Ji»es_H_._Chudnowx_Jo_hn_L.  Hessinqer ,  68  IBLA  228 
(HovT  15,  1982) 

James_Hi  Chudnowx  John  L.  Hessinqer.  69  IBLA  157 
(Dec.~l37~T98  27~ 


"Smallest  legal  subdivision."   In  general,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer  to  the 
extent  that  it  includes  a  parcel  of  land  smaller  than 
the  smallest  legal  subdivision,  i.e.,  a  quarter-quarter 
section,  except  where  the  offer  is  for  a  lot  in  a  frac- 
tional section.   However,  an  offer  which  describes 
land  in  parcels  smaller  than  a  quarter-quarter  section 
■ay  be  accepted  if  it  includes  all  of  the  land  avail- 
able for  leasing  within  a  quarter-quarter  section. 

IIii2l t_i_i_2 iaa§ ,  65  IBLA  22  (June  21,  1982) 


Where  the  lessees  of  a  competitive  oil  and  gas 
lease  suggest  that  a  revised  description  of  the  leased 
land,  based  on  an  approved  resurvey  of  the  township, 
shifts  their  leasehold  2,292.18  feet  farther  west  of 
the  southeast  section  corner  than  under  the  original 
survey,  but  the  new  status  plat  reflects  instead  that 
the  southeast  section  corner  has  simply  been  relocated 
2,292.18  feet  farther  to  the  east,  the  Bureau  of  Land 
Management's  revised  description  will  be  affirmed 


Under  Departmental  regulation  43  CFR  3101.1-4  (d), 
an  oil  and  gas  lease  offer  for  land  within  a  protracted 
survey  must  include  only  entire  sections  of  land  except 
where  only  a  portion  of  a  protracted  section  is  avail- 
able for  lease,  in  which  event  the  offeror  must 
describe  all  of  the  land  available  within  that  section. 
An  oil  and  gas  lease  offer  may  not  be  construed  as  an 
offer  for  all  available  lands  within  a  protracted  sec- 
tion where  the  offer  describes  the  section  as  expressly 
excluding  land  within  a  specifically  numbered  mineral 
survey  which  remains  available  for  leasing,  and  such  an 
offer  must  be  rejected. 

Departmental  regulation  43  CFR  3101.1-4  (d)  does 
not  permit  the  splitting  of  protracted  sections  between 
two  offers,  even  if  they  are  filed  at  the  same  time. 

Hlubetz_Oil_Coi,  67  IBLA  109  (Sept.  15,  1982) 
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It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
mitted for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successive 
angle  points  of  the  boundary  of  the  tract.   Hhere  there 
is  an  exclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Chevroni_UiSiAii_Inc.,  67  IBLA  266  (Sept.  27,  1982) 

Katherine_C.._Thouez,  69  IELA  391  (Jan.  u,  1983) 


OLL_i!!I;_£  *5_  LEASES — Continued 

DESCRIPTION  OF  LAND — Continued 

what  land  the  offer  embraced,  the  offer  is  defective 
and  rejected  as  insufficent. 

JaaSs_n._Chudnow_et_al:. ,  70  IBLA  71  (Jan.  11,  1983) 


Nothing  in  the  applicable  statutes  or  regulations 
prohibits  the  issuance  of  oil  and  gas  leases  for  less 
than  a  full  protracted  section  of  Federal  land. 

Ida_Lee_ Anderson,  70  IBLA  259  (Jan.  26,  1983) 


An  oil  and  gas  lease  offer  for  irregular  parcels 
of  acquired  land  within  a  surveyed  township  must  be 
described  by  metes  and  bounds  under  "*3  CFR  3101.2-3(a). 
Hhere  offerors  list  lands  in  an  offer  by  legal  sub- 
division but  indicate  that  they  only  desire  "BSFW  and 
FHS"  acquired  lands  within  those  subdivisions  including 
both  regular  and  irregular  parcels,  the  Bureau  of  Land 
Management  may  evaluate  the  offer  on  the  basis  of  the 
total  land  properly  described  by  legal  subdivision. 
However,  the  offeror  is  required  to  submit  the  first 
year's  rental  for  all  of  the  acreage  in  each  subdivi- 
sion described  in  the  offer  without  subtracting  amounts 
allocable  to  undesired  acreage,  and  rejection  of  the 
offer  is  required  where  the  offeror  fails  to  submit 
sufficient  rental  within  the  limits  of  curable 
deficiency. 

James  H.  Chudnow.  John  L.  Hessinqer.  68  IBLA  181 
(Nov.  6~    1982) 


The  failure  to  designate  a  meridian  is  not  a  fatal 
defect  in  the  land  description  in  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  where  the  state 
in  which  the  land  is  located  is  governed  by  only  one 
meridian. 


Irvin_Hall,  68  IBLA  308  (Nov.  19,  1982) 
l£.li.H-l§lk>    70  IBLA  183  (Jan.  20,  1983) 


90  I.D.  3 


Oil  and  gas  lease  offers  for  surveyed  lands  must 
describe  the  lands  by  legal  subdivision,  section,  town- 
ship, and  range.   Indication  of  the  county  where  the 
described  land  lies  is  an  added  convenience  found  on 
the  offer  form,  and  erroneous  indication  of  the  county 
does  not  render  a  land  description  fatally  defective. 

Irvin_Wall,  68  IBLA  311  (Nov.  19,  1982) 


Where  <43  CFR  3101.2-3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  an  acquired 
lands  oil  and  gas  lease  offer  using  such  a  description 
must  be  accompanied  by  a  map  clearly  marked  showing  the 
location  of  the  requested  lands  or  the  offer  will  be 
rejected. 

V ester _Sonaer,  69  IBLA  177  (Dec.  15,  1982) 


An  offer  for  an  acquired  lands  oil  and  gas  lease 
covering  lands  which  have  -not  been  surveyed  under  the 
rectangular  system  of  public  land  surveys  must  be 
rejected  where  the  offer  does  not  describe  the  lands  by 
metes  and  bounds,  giving  courses  and  distances  and  a 
tie  to  a  public  land  survey  corner.   Hhere  BLH  must  go 
outside  of  the  offer  form  itself  to  determine  exactly 


It  is  proper  to  reject  an  acquired  lands  oil  and 
gas  lease  offer  submitted  for  less  than  an  entire  tract 
of  acquired  lands,  not  surveyed  under  the  rectangular 
system  of  public  land  surveys,  where  the  boundary  of 
the  land  sought  is  not  described  by  course  and  distance 
between  each  successive  pair  of  angle  points  of  the 
boundary  of  the  tract. 

lI>°jas_Co nne  1 1 ,  70  IBLA  289  (Jan.  27,  1983) 


An  acquired  lands  oil  and  gas  lease  offer  is 
properly  rejected  when  the  metes  and  bounds  description 
in  the  offer  is  stated  as  starting  from  corner  1  of 
tract  S-18,  when  in  actuality,  the  metes  and  bounds 
description  originates  from  corner  2  of  tract  S-18. 
BLH  is  not  required  to  alter,  modify,  or  correct  the 
metes  and  bounds  description  in  an  over-the-counter 
acquired  lands  oil  and  gas  lease  offer  in  order  to 
resolve  a  disparity  in  the  land  description. 

U!2"3S_Conne  1 1 ,  70  IBLA  292  (Jan.  27,  1983) 


It  is  proper  to  reject  oil  and  gas  lease  offers 
for  less  than  an  entire  tract  of  acquired  lands  that 
are  not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  desired  lands  are  neither 
described  in  the  offers  by  metes  and  bounds,  as  in  the 
deed  by  which  the  United  States  acquired  title  to  them, 
nor  described  by  courses  and  distances  between  succes- 
sive angle  points,  tying  by  course  and  distance  into 
the  description  of  the  lands  in  the  deed. 

Ha£CO_£roduction_Coix_Inc.,  70  IBLA  339  (Feb.  2,  1983) 


Under  «3  CFR  3101.2-3(c)  an  offer  or  application 
for  accreted  lands  not  described  in  the  deed  to  the 
United  States,  must  include  a  description  by  metes 
and  bounds,  giving  courses  and  distances  between  the 
successive  angle  points  on  the  boundary  of  the  tract, 
and  connected  by  courses  and  distances  to  an  angle 
point  on  the  perimeter  of  the  acquired  tract  to  which 
the  accretions  appertain. 

£ml  C.  Kphlman.  Lee  E.  HcDonald.  71  IBLA  357 
(Bar.  28,  19837 


It  is  proper  to  reject  an  oil  and  gas  lease  offer 
submitted  for  a  tract  of  acquired  land,  not  surveyed 
under  the  rectangular  system  of  public  land  surveys, 
where  the  boundary  of  the  tract  is  not  described  by 
course  and  distance  between  the  successive  angle 
points  on  the  boundary  of  the  tract. 

The  responsibility  of  furnishing  a  proper  and 
adequate  description  of  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  difficulties  in  ascer- 
taining a  proper  metes  and  bounds  description  do  not 
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preclude  the  requirement  that  such  lands  be  correctly 
described. 

flusky._Oi.l_Co.,    714    IBLA    2614     (July    25,    1983) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a  protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that 
subdivision  may  not  be  available  for  leasing.   The 
addition  of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a  description  does  not  make  the 
description  improper.   where  the  offeror  submits  the 
first  year's  rental  for  all  of  the  acreage  in  each  sub- 
division described  in  the  offer  without  subtracting 
amounts  allocable  to  the  patented  acreage  the  use  of 
the  descriptive  phrase  "all  except  patents"  is 
acceptable  and  the  offer  is  properly  filed  with  suffi- 
cient rental. 

James  H.  Chudnow,  John  L.  Wessinger,  77  IBLA  77 
7nov.  8,  1983) 


Where  43  CFR  3101. 2- 3  (b)  (3)   (1982)  allowed  the 
use  of  the  acquisition  tract  number  assigned  by  the 
acquiring  agency  to  identify  land  sought  to  be  leased, 
an  acquired  lands  oil  and  gas  lease  offer  using  nusbers 
assigned  by  the  acquiring  agency  and  accompanied  by  a 
map  on  which  the  location  of  individual  tracts  within 
the  administrative  unit  is  clearly  Barked  and  labeled 
is  acceptable. 

L§°n_Ei_Scull___Jr____a_l_____e_i_d.  79  IBLA  117 
(Feb.  22,  1984) 


Where  an  oil  and  gas  lease  offer  for  unsurveyed, 
acquired  lands  in  the  Monongahela  National  Forest  is 
protested  on  the  basis  that  the  Betes  and  bounds 
description  of  the  lands  sought  fails  to  close,  and  the 
protest  is  dismissed  because  even  though  the  descrip- 
tion does  not  close,  the  offer  is  accoapanied  by  a  sap 
clearly  showing  the  desired  lands,  such  dismissal  is 
improper.   Notwithstanding  the  inclusion  of  the  map,  a 
description  that  fails  to  close  is  a  defective  descrip- 
tion which  does  not  entitle  the  offeror  to  the  award  of 
a  lease  thereto. 

£!5°c°_El2d_ct_o__Co_,  81  IBLA  323  (June  19,  1984) 


A  description  in  an  over-the-counter  offer  for  the 
SE  1/4  SE  1/4  sec.  9,  T.  3  N. ,  R.  32  W. ,  fifth  princi- 
pal meridian,  less  and  except  a  5-acre  parcel  that  the 
applicant  describes  by  a  metes  and  bounds  description 
tied  to  the  nearest  existing  survey  corner  is  suffi- 
cient to  satisfy  the  regulation  governing  land  descrip- 
tions of  surveyed  public  domain. 

____________ ,  81  IBLA  337  (June  21,  1984) 


A  noncoapetitive  acquired  lands  oil  and  gas  lease 
offer  tor  lands  not  surveyed  under  the  rectangular 
system  for  public  land  surveys  is  properly  rejected 
where  the  offeror  fails  to  include  a  Bap,  where  land 
is  included  in  the  description  which  is  not  owned  by 
the  United  States,  or  where  the  land  description  is 
inadequate. 

Ja_es____Chu_now,  82  IBLA  95  (July  19,  1984) 
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DISCOVERY 

The  automatic  termination  provision  of  30  U.S.C. 
<k  188(b)   (1976)  is  applicable  to  a  lease  whose  lands 
foraed  part  cf  a  unit  upon  which  production  Las  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a  second  unit,  since  terminated. 

IL2Ss__nte__^ises__r_duct_o__Co_,  47  IBLA  53  (Apr.  14, 
1980) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

Known  geologic  structures  are  of  two  kinds:   unde- 
fined and  defined.   The  essential  difference  between 
these  structures  is  the  formality  and  detail  of  the 
defined  procedure  which  does  not  permit  the  necessary 
day-to-day  determinations  needed  by  the  Bureau  of  Land 
Management  in  its  current  administration  of  leases  and 
lease  applications. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  iaprop- 
erly  made. 

i£inon_22d_F!Aia_j!enson,  ny    tela  54  (n_y  29,  1980) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  iBprop- 
erly  aade. 


___es__o_low__Sr_,  51  IBLA  19  (Oct.  28,  1980) 
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A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

Jac.k_.K_ Bender,  54  IBLA  375  (Hay  19,  1981)   88  I.D.  550 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  tact  contain  valuable  deposits  of  oil 
or  gas. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
showing  that  the  determination  was  improperly  made,  nor 
will  the  applicable  rental  be  reduced  without  such  show- 
ing. 

l°__L__j!3_Kai>  S7  IBLA  "01  (Sept.  14,  1981) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

£2b_r__G__L_nn,  60  IBLA  117  (Nov.  24,  1981) 


A  determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
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and  definite  showing  that  the  determination  was  improp- 
erly made. 

8o£er__G.___nn,  61  IELA  153  (Jan.  19,  1982) 


A  determination  by  Geological  Survey  that  lands 
are  within  a  known  geologic  structure  (KGS)  of  a  pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a  clear  and  definite  showing 
of  error,  that  a  permeability  pinchout  occurs  in  the 
lands  designated  as  KGS  and  the  pinchout  is  so  situated 
as  to  overcome  the  presumption  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

_a_es_Muslow__Sr_ (Cn.Reconsider ______ ,  65  IbLA  352 

(July  16,  19827 


DISCRETION  TO  LEASE 

Under  sec.  17  of  the  flineral  Leasing  Act  of  1920, 
25  3!2I!<J_d.  the  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  and 
other  purposes  in  the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.   Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

£arol_Lee__atch,  45  IELA  4  (Jan.  8,  1980) 


An  oil  and  gas  lease  offer  for  minerals  reserved 
to  the  United  States  is  properly  rejected  where  the 
Secretary  of  the  Interior  in  a  notice  published  in  the 
Federal  Register  has  declared  that  such  minerals  will 
not  be  subject  to  leasing. 

______ A__ Pro vinse,  45  IBLA  8  (Jan.  8,  1980) 


The  Secretary  of  the  Interior  has  the  authority 
to  reject  a  high  bid  in  a  competitive  oil  and  gas 
lease  sale  where  the  record  discloses  a  rational  basis 
for  the  conclusion  that  the  amount  of  the  bid  was 
inadequate. 

Joi>_,_____fi__ ,  45  IBLA  84  (Jan.  17,  1980) 

_._____ack,  45  IBLA  99  (Jan.  17,  1980) 

Berna rd_Genco_e 1 1 i ,  46  IBLA  53  (Feb.  20,  1980) 

MEI__Pt3S_nski,  48  IBLA  246  (June  17,  1980) 

SiIii3__£____I_h,  60  IBLA  248  (Dec.  4,  1981) 

flai°Id_R__ Leeds,  60  IBLA  383  (Dec.  23,  1981) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

David_A__ Pro vinse,  45  IBLA  111  (Jan.  23,  1980) 

Eldin  L.  R.  Johnson,  Marilyn  Johnson,  47  IBLA  366 
7May~2l7  1980) 


OIL  AND  GAS  LEASES  —  Continued 


2IL_iNfi_S*s  LEASES--Continued 


DISCRETION  TO  LEASE — Continued 

Under  sec.  17  of  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  »  226  (1976),  the  Secretary  of 
the  Interior  has  discretion  to  refuse  to  issue  an  oil 
and  gas  lease  lying  within  the  boundaries  of  the 
National  Desert  Wildlife  Range  in  the  interest  of  con- 
servation, wildlife  protection,  and  other  purposes  in 
the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  30  O.S.C.  4  226 
(1976)  . 

fiean_W_L_Rowell,  45  IBLA  225  (Jan.  31,  1980) 

ll!cker_6_Snider_ExElorationA_Inc.  ,  49  I8LA  176 
(July  30,  1980) 

John.li-iUderson,  50  IBLA  38  (Sept.  9,  1980) 


The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  "43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended .   Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

2u£lS§£_£_Snider_Exp.lorationi  Inc.,  U5  IBLA  2U8  (Feb.  4, 
1980) 

J°]>I!_R. ..-Anderson,  146  IBLA  123  (Feb.  29,  1980) 

Ida_Lee_ Anderson,  16  IBLA  385  (Apr.  10,  1980) 


DISCRETION  TO  LEASE—Cont inued 

In  the  absence  of  a  withdrawal  of  public  land 
from  mineral  leasing,  public  lands  are  usually  sut- 
ject  to  leasing  for  oil  and  gas  in  the  discretion  of 
and  under  conditions  imposed  by  the  Secretary  of  the 
Interior,  but  lands  withdrawn  for  use  by  the  Department 
of  Defense  may  be  leased  only  where  the  Secretary  of 
Defense,  after  consultation  with  the  Secretary  of  the 
Interior,  determines  that  such  leasing  is  not  inconsis- 
tent with  the  military  use. 

where  public  lands  are  withdrawn  for  use  by  the 
National  Guard,  the  refusal  of  an  offer  to  lease  the 
land  for  oil  and  gas  must  be  supported  by  cogent  and 
specific  reasons  in  order  to  avoid  a  determination  that 
the  action  is  arbitrary,  capricious,  or  an  abuse  of 
discretion. 

M°»ar  d_L_._  Ross ,  49  IBLA  87  (July  22,  1980) 


Under  sec.  17  of  the  Mineral  Leasing  Act  of  1920, 
2§  SJSHiS^'  tne  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  and 
other  purposes  in  the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
is  a  formal  exercise  of  the  Secretary's  discretion 
under  sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as 
amended.   Pursuant  to  the  regulation,  land  within  the 
Lake  Ilo  National  Wildlife  Refuge  is  not  subject  to 
oil  and  gas  leasing  unless  the  lands  are  subject  to 
drainage. 

£avid_A._Provinse,  49  IELA  134  (July  28,  1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  refuse  to  lease  public  land  for  oil 
and  gas  where  leasinj  would  not  be  in  the  public  inter- 
est, even  though  the  land  applied  for  is  not  withdrawn 
from  operation  of  the  Mineral  Leasing  Act.   The  refusal 
to  lease  must  be  supported  by  facts  of  record  that  the 
lease  would  not  be  in  the  public  interest  because  it  is 
incompatible  with  uses  of  the  land  which  are  worthy  of 
preservation  or  would  otherwise  be  undesirable. 

Wi_Ei_Haley,  46  IBLA  151  (Mar.  19,  1980) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  upon  a  determination,  supported  by  facts  of 
record,  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incompatible  with  uses  of  the 
lands  which  are  worthy  of  preservation.   Where  the  land 
is  being  used  as  a  habitat  for  endangered  animals,  is  a 
natural  scenic  asset,  and  has  potential  recreational 
value,  and  where  BLM  determines  that  oil  and  gas  opera- 
tions would  result  in  unavoidable  adverse  impact  on 
these  attributes,  rejection  of  the  lease  offer  will  be 
affirmed  in  the  absence  of  countervailing  compelling 
reasons. 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis  in  evaluating  a  lease  bid. 

Where,  following  remand  because  the  record  fails 
to  disclose  a  rational  basis  for  rejection  of  the  high 
bid  at  a  competitive  oil  and  gas  sale,  the  Geological 
Survey  supplies  the  factual  basis  and  a  reasoned  analy- 
sis supporting  the  conclusion  that  the  bid  is  inade- 
quate, BLM  may  so  conclude  and  properly  reject  the 
bid. 

Ojai_Oil_Coi#  49  IBLA  33  (July  21,  1980) 


Carol_Lee_Hatch,  50  IBLA  80  (Sept.  17,  1980) 


Where  the  Secretary  of  the  Interior  has  specifi- 
cally determined  by  formal  publication  of  a  memorandum 
that  lands  in  a  certain  section  of  a  national  forest 
are  to  be  withheld  from  leasing,  he  has  exercised  his 
plenary  discretion  to  refuse  to  issue  leases,  and  sub- 
sequent offers  for  affected  lands  are  properly  rejected. 

JiSSS_R . _ Lea r ned_e t_al . ,  50  IBLA  416  (Oct.  24,  1980) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 
The  refusal  to  lease  should  be  supported  by  facts  to 
demonstrate  that  the  leasing  would  not  be  in  the  public 
interest.   Mere  conclusory  findings,  unsupported  ty 
facts,  do  not  warrant  rejection. 

Tucker  and  Snyder  Exploration  Co.,  Inc.,  et  al., 
51  IELA  35  (Oct.  307  1980) 


OIL_AND_GAS_LEASES — Continued 

DISCRETION  TO  LEASE--Cont lnued 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid 
is  not  clearly  spurious  or  unreasonable  on  its  face 
and  the  record  fails  to  disclose  the  factual  basis  for 
the  conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a  more  complete  record  and  read judicat ion  of  the 
bid.   A  justification  memorandum  which  merely  describes 
the  process  by  which  the  Geological  Survey  determines 
the  presale  value  for  a  parcel  and  states  the  resulting 
value  without  revealing  the  underlying  facts  is  not 
sufficient  to  support  a  bid's  rejection. 


Southern  Union  Exploration  Co. 
1980) 


51  IBLA  tf9  (Nov.  5, 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Southern_Union_tx£lgratign_Co_. ,  51  IBLA  149  (Nov.  2b, 
19B0) 

A.22£2_El2dyction_Coi,  53  IBLA  72  (Mar.  2,  1981) 

yierson_6_Cochran,  67  IBLA  1  (Sept.  1,  19B2) 

Li_B^_Blal(e,  67  IBLA  10)  (Sept.  15,  1982) 

Stanley_Ei_Dayis,  67  IBLA  348  (Oct.  5,  1982) 

5§Ei_fL_iiO!lzaiss,  o7  IBLA  J51  (Oct.  5,  1982) 

Rgad_£_Stevens1._Inci,  70  IBLA  377  (Feb.  8,  1983) 

M4rve2_Ei_jfates_Coi,  71  IELA  134  (Mar.  9,  1983) 

Larry_White,  72  IBLA  242  (Apr.  27,  1983) 

Sdward_L.;._ Johnson,  73  IBLA  253  (June  2,  1983) 

/>!B£ia_eiI_£_5as_c;oi,  75  IBLA  11  (Aug.  2,  1983) 

Se§d_§_§i2vensi_Inci,  75  IBLA  121  (Aug.  15,  1983) 

Suzanne_ Walsh,  75  IBLA  247  (Aug.  24,  1983) 

£iarence_Sherman,  82  IBLA  b4  (July  12,  1984) 


2IL_i.Nrj_GAS_LEASJiS — Continued 

DISCRETION  TO  LEASE— Con tinued 

Where  title  to  the  minerals  in  a  tract  of 
acquired  land  which  is  the  subject  of  an  oil  and  gas 
lease  offer  cannot  be  determined  from  records  in  the 
possession  of  the  BLM,  the  burden  is  on  the  applicant 
to  search  the  land  records  to  ascertain  the  chain  of 
title  and  establish  the  eligibility  of  the  tract  for 
leasing.   Applicant  may  be  required  to  furnish  evidence 
from  the  county  recorder's  office  in  the  nature  of  a 
title  abstract  sufficient  to  allow  BLfl  to  determine  the 
status  of  title  to  the  oil  and  gas  in  the  tract  sought 
for  leasing.   Rejection  of  the  offer  in  the  exercise  of 
the  Secretary's  discretion  over  leasing  is  proper  where 
an  applicant  declines  to  provide  such  information. 

Where  there  is  uncertainty  regarding  title  to  the 
oil  and  gas  in  an  acquired  land  tract  embraced  in  an 
oil  and  gas  lease  offer,  and  the  evidence  provided  ty 
the  applicant  does  not  provide  a  sufficient  basis  for 
a  legal  opinion  as  to  the  status  of  title,  the  offer 
is  properly  rejected  by  the  BLM.   However,  if  the 
applicant  provides  new  evidence  on  appeal  tending  to 
show  the  existence  of  a  Federal  interest  in  the  oil 
and  gas  in  the  tract,  the  case  may  be  remanded  for 
consideration  of  the  new  evidence. 

Idward_C_1_Shec.ardson,  53  IBLA  79  (Mar.  2,  1981) 


The  Secretary  may,  in  his  discretion,  reject  any 
offer  to  lease  public  lands  for  oil  and  gas  deposits 
upon  a  proper  determination  that  the  leasing  would 
not  be  in  the  public  interest,  even  though  the  land 
applied  for  is  not  withdrawn  from  leasing  under  the 
Mineral  Leasing  Act.   When  the  Secretary  determines 
not  to  lease  a  certain  area  for  oil  and  gas  and  that 
determination  is  based  upon  considerations  of  public 
interest,  his  exercise  of  discretion  is  neither  arbi- 
trary nor  capricious.   Where  BLM  rejects  an  isolated 
15-acre  tract  for  oil  and  gas  because  of  its  relatively 
small  size,  such  decision  will  be  reversed  as  arbitrary 
and  capricious. 

f£an£gs_Hi_Rodke,  53  IBLA  98  (Mar.  4,  1981) 


The  Bureau  of  Land  Management  may  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of 
a  no  surface  occupancy  stipulation.   Where  the  record 
does  not  show  that  the  Bureau  has  adequately  consid- 
ered the  factors  involved  and  that  the  stipulation  is 
a  reasonable  means  to  accomplish  proper  departmental 
purposes,  a  decision  requiring  stipulations  will  be 
set  aside  and  remanded  for  reconsideration. 

J3mes_Ei_Sulliyan,  54  IELA  1  (Apr.  1,  1981) 

J.i5£S_M.._Chudnow,  (,2  IBLA  16  (Feb.  23,    1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

i^tes_t;etroleum_CorEi,  51  IBLA  181  (Dec.  2,  1980) 

Southern  Union_Exp.lgration  Co.,  54  IBLA  59  (Apr.  9, 

1  9  H  1  ) 

Silil-Krumbein,  75  IBLA  21b  (Aug.  23,  1983) 


A  decision  of  BLM  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  affirmed  where  it  sets  forth  the  reasons  there- 
fore and  the  facts  of  record  support  the  conclusion 
that  refusal  to  lease  is  in  the  public  interest. 

Rejection  of  an  oil  and  gas  lease  offer  is  a  nore 
severe  measure  than  the  most  stringent  stipulations 
and  the  record  supporting  a  decision  rejecting  a  lease 
offer  in  the  public  interest  should  ordinarily  reflect 
consideration  of  whether  leasing  subject  to  clear  and 
reasonable  stipulations  would  adequately  protect  the 
public  interest  concerns  of  the  surface  management 
agency. 

Where  public  domain  land  is  withdrawn  or  reserved 
for  administration  by  another  agency  for  a  particular 
purpose,  BLM  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
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_IL_______S_LE_SES — Continued 

DISCRETION  TO  LEASE--Cont inued 

not  relieve  BLM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a  lease  nay  issue  in  the  public 
interest  consistent  with  multiple  use  values. 


E§dras_Ki_Hartlei,  54  IBLA  38  (Apr.  9,  1981) 


88    I.D.    437 


2IL_ilifi_SiS_LEASES — Cont  inued 

DISCRETION  TO  LEASE — Continued 

interest,  e___ ,  where  leasing  might  adversely  affect 
the  Mexican  desert  bighorn  sheep  or  its  habitat,  that 
animal  being  a  State  of  New  Mexico  endangered  species 
and  the  subject  of  a  cooperative  agreement  between  the 
State  and  BLM  made  pursuant  to  sec.  2  of  the  Act  of 
Oct.  18,  1974,  16  U.S.C.  4  670g  (1976). 

Pl§cid_Oil_Co._et_aU,  58  IBLA  294  (Oct.  14,  1981) 


Under  sec.  17  of  the  Mineral  Leasing  Act  of  1920, 
as  amended,  the  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  and 
other  purposes  in  the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3  is 
a  formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as  amended. 
Lands  acquired  for  the  specific  purpose  of  creating  a 
sanctuary  for,  and  the  protection  of,  wildlife  in  the 
vicinity  of  the  Lake  Zahl  National  Wildlife  Refuge  fall 
within  that  prohibition. 

_________________ ,  54  IBLA  326  (Apr.  30,  1981) 


Where  an  acquired  lands  noncompetitive  oil  and  gas 
lease  offer  is  partially  rejected  on  the  basis  of  a 
recommendation  made  by  the  Bureau  of  Reclamation  and 
merely  concurred  in  by  the  Forest  Service  and  on  appeal 
the  offeror  alleges  that  the  present  policy  of  the 
Bureau  of  Reclamation  is  to  lease  with  appropriate  stip- 
ulations and  the  record  fails  to  support  adequately  the 
original  recommendation,  the  case  will  be  remanded  in 
order  to  determine  whether  a  lease  may  issue  for  such 
lands. 

Es_r_s____Hartle_,  57  IBLA  293  (Aug.  31,  1981) 


A  regulation,  43  CFR  3101. 3-3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  only  precludes 
leasing  lands  withdrawn  for  the  protection  of  all 
species  of  wildlife  within  a  particular  area. 

Designation  of  an  area  as  a  critical  habitat  pur- 
suant to  sec.  7  of  the  Endangered  Species  Act  of  1973, 
as  amended,  16  U.S.C. A.  4  1536  (West  Supp.  1980),  does 
not  necessarily  foreclose  oil  and  gas  leasing  in  that 
area. 

The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  Federal  lands  for  oil 
and  gas,  upon  a  determination  supported  by  facts  of 
record  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incompatible  with  uses  of  the 
lands  which  are  worthy  of  preservation.   Where  the 
land  has  been  designated  a  critical  habitat  pursuant 
to  sec.  7  of  the  Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C. A.  4  1536  (West  Supp.  1980),  and 
where  BLW  determines  that  oil  and  gas  development  would 
result  in  an  unavoidable  adverse  impact,  rejection  of  a 
lease  offer  will  be  affirmed  in  the  absence  of  counter- 
vailing compelling  reasons. 

Isdras_______tle___Im_el_Ener___Cori_. ,  57  IBLA  319 

(Sept.  1,  1981) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a  proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  under  the  Mineral 
Leasing  Act. 

The  recommendations  of  the  Forest  Service  are 
important  in  determining  whether  or  not  an  oil  and  gas 
lease  should  issue  for  public  lands  but  are  not  conclu- 
sive.  Ultimately,  the  Secretary  of  the  Interior  is 
entrusted  with  the  responsibility  of  determining 
whether  or  not  to  issue  a  lease. 

A  decision  of  BLB  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  affirmed  where  it  sets  forth  the  reasons  there- 
fore and  the  facts  of  record  support  the  conclusion 
that  refusal  to  lease  is  in  the  public  interest. 

Natural  Gas_C_____of_Ca_ifornia ,  59  IBLA  308  (Nov.  5, 
1981) 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  43  CF8 
3101.3-3  is  a  formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  4  226  (1976).   Pursuant  to  the 
regulation,  land  within  the  Desert  National  wildlife 
Range  is  not  subject  to  noncoapetitive  oil  and  gas 
leasing. 

fiiaael-fiil-CorBi,    61    IBLA    43     (Dec.     31,     1981) 


Under  sec.  17  of  the  Mineral  Leasing  Act  of  1920, 
as  amended,  the  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  and 
other  considerations  in  the  public  interest. 

Kenne.th_Fj._Cu amines,  62  IBLA  206  (Mar.  10,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a  proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  under  the  Mineral 
Leasing  Act.   BLM  properly  rejects  an  oil  and  gas  lease 
offer  as  to  (1)  lands  within  an  Indian  reservation, 
(2)  lands  where  the  oil  and  gas  rights  are  not  in 
Federal  ownership,  and  (3)  lands  subject  to  a  pending 
transfer  to  the  State  of  Arizona. 

;22S_Il2I!x_ir_ ,  63  IBLA  53  (Bar.  30,  1982) 


The  Secretary  of  the  Interior  Bay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws.   The 
refusal  to  lease  should  be  supported  by  facts  of  record 
demonstrating  that  leasing  would  not  be  in  the  public 


Where  separate  lease  stipulations  are  proposed  by 
different  agencies  having  management  responsibilities 
for  the  saae  land,  and  their  combined  effect  is  to  pre- 
clude the  lessee  from  operating  on  any  portion  of  the 
lease,  the  case  will  be  remanded  for  possible  modifica- 
tion or  substitution  to  accommodate  leasing  operations 
where  it  appears  that  neither  agency  intended  that  the 
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lessee  be  barred  fro»  surface  occupancy  of  the  entire 
leasehold. 

flarta_F.._Stroock,  63  IBLA  119  (Apr.  2,  1982) 


A  decision  of  BLB  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  affirmed  where  it  sets  forth  the  reasons  there- 
for and  the  facts  of  record  support  the  conclusion  that 
refusal  to  lease  is  in  the  public  interest. 

James^B^Chudnow,  bJ  IBLA  309  (Apr.  27,  1982) 


The  Secretary  of  the  Interior  Bay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  upon  a  determination,  supported  by  facts  of 
record,  that  leasing  is  not  in  the  public  interest 
because  leasing  is  incompatible  with  other  uses  of  the 
land  which  are  worthy  of  preservation.   Where  BLB  has 
consolidated  its  holdings  in  order  to  manage  the  lands 
for  recreational,  scenic,  and  wildlife  values,  which 
BLB  determines  oil  and  gas  leasing  would  damage,  rejec- 
tion of  the  lease  offer  will  be  affirmed. 

£onnie_Hull,  63  IBLA  317  (Apr.  27,  1982) 

Great_Whitei_Inci,  65  IBLA  207  (June  30,  1982) 


The  regulation,  43  CFR  3101 .  3- 3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 

If  lands  sought  to  be  leased  for  oil  and  gas  are 
not  in  a  wildlife  refuge  withdrawn  pursuant  to  13  CFR 
3101.3-3,  the  Secretary  may  exercise  his  discretion 
about  leasing  such  lands,  and  the  recommendation  by  the 
Fish  and  Wildlife  Service  that  the  lands  not  be  leased 
is  not  conclusive,  and  where  the  case  does  not  dispose 
of  the  questions  of  withdrawal  or  of  leasing  under  the 
Secretary's  discretion,  the  decision  is  vacated  and 
remanded  for  further  findings. 

Bernard_Ai_Holj5an,  64  IBLA  13  (Bay  4,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  mineral  leasing  laws.   The  refusal  to 
lease  should  be  supported  by  facts  to  demonstrate  that 
the  leasing  would  not  be  in  the  public  interest.   Bere 
conclusory  findings,  not  supported  by  facts,  do  not 
warrant  rejection. 

32IT_A.=._ESt  t  ig.r  e  w ,  64  IBLA  33b  (June  10,  1982) 


OIL  AND  GAS  LEASES — Continued 
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BLB  for  determination  of  whether  a  lease  may  issue  for 
those  lands. 

Rachalk_Production^_Inci,  65  IBLA  271  (July  12,  1982) 

I da_Lee_ A n der so n ,  76  IBLA  395  (Cct.  27,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  upon  a  determination,  supported  by  facts  of 
record,  that  leasing  is  not  in  the  public  interest 
because  leasing  is  incompatible  with  other  uses  of  the 
land  which  are  worthy  of  preservation.   where  BLB  has 
accomplished  an  oil  and  gas  environmental  analysis 
which  supports  the  rational  conclusion  that  leasing 
would  be  detrimental  to  its  efforts  to  manage  the  lands 
for  recreational,  scenic,  and  wildlife  values,  rejec- 
tion of  the  lease  offer  will  be  affirmed. 

Great_Whitex_Inc.,  65  IBLA  310  (July  13,  1982) 
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Larr.i_E._Cl  ark,  66  IBLA  23  (July  23,  1982) 


where  the  high  bidder  for  a  competitive  oil  and 
gas  lease  presents  evidence  on  appeal  that  its  bid  is 
not  spurious  or  unreasonable  and  Geological  Survey 
fails  to  provide  a  reasoned  explanation  in  support  of 
BLB's  decision  to  reject  the  bid  as  inadequate,  the 
decision  will  set  aside  and  the  case  remanded  for  com- 
pilation of  a  more  complete  record  and  read  judication 
of  the  bid. 

Harris^Headrick,  66  IBLA  84  (July  29,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  upon  a  determination,  supported  by  facts  of 
record,  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incompatible  with  uses  of  the 
lands  which  are  worthy  of  preservation. 

ii>o»as_Ccnnell.y._et_ali,  66  IELA  265  (Aug.  17,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasinj  laws. 
However,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lands  in  the  otter,  the  case  may  be  remanded  to 
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vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Ju§theim_Petroleua_Coi.,  67  IBLA  38  (Sept.  8,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.   However,  if 
he  decides  to  issue  a  lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a  condition 
precedent  to  issuance  of  such  a  lease. 

James  M.  Chudnow.  John  L.  Hessinqer.  67  IBLA  360 
(Oct.  77  1982) 

Ted_Ci_Findeiss,  69  IBLA  31  (Nov.  29,  1982) 

£arl_J.._Taf fera,  71  IBLA  72  (Feb.  22,  1983) 


fiIL_il!B_2iS_L  EASES — Continued 

DISCRETION  TO  LEASE — Continued 

A  BLM  decision  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  vacated  where  the  reasons  set  forth  are  not 
supported  by  the  record. 

D.._Mi_Yates,  68  IBLA  237  (Nov.  16,  1982) 


Uncertainty  of  title  to  oil  and  gas  in  a  tract  of 
land  is  sufficient  ground  for  the  rejection  of  a  lease 
offer  in  the  exercise  of  the  Secretary's  discretionary 
authority  over  leasing.   The  burden  is  on  the  lease 
applicant  to  demonstrate  that  the  minerals  he  seeks  to 
lease  are  owned  by  the  United  States.   A  decision 
rejecting  an  offer  covering  islands  in  a  navigable 
river  will  be  affirmed  where  appellant  has  failed  to 
meet  this  burden  and  a  significant  question  of  title 
remains. 

teS_Ii_S££OB3ld,  68  IBLA  272  (Nov.  17,  1982) 


A  determination  by  BLM  refusing  to  issue  an  oil 
and  gas  lease  on  the  ground  that  the  lands  applied  for 
are  within  outstanding  natural  areas  will  be  set 
aside  and  remanded  for  clarification  where  BLM's 
declarations  as  to  the  public  interest  are  conclusory 
and  where  the  record  indicates  that  approximately  half 
the  lands  rejected  may  not  actually  lie  within  areas  of 
outstanding  environmental  values. 

£2£ha.IJS_Prod.uctignA_Inci,  68  IBLA  75  (Oct.  21,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from 
leasing  under  the  operation  of  the  mineral  leasing 
laws.   The  refusal  to  lease  should  be  supported  by 
facts  of  record  demonstrating  that  leasing  would 
not  be  in  the  public  interest,  e.g_i#  where  leasing 
might  adversely  affect  relict  plant  communities  and 
the  suitability  of  the  West  Potrillo  Mountains  as 
habitat  for  pronghorn  antelope. 

James_M.  Chudnow,  John  L.  Hessinqer.  68  IBLA  128 
(OctT  287~1982r 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  competitive  oil  and  gas  lease  high  bids  are 
not  clearly  spurious  or  unreasonable  on  their  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bids  are  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bids.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  values  for  the  parcels 
and  the  factual  data  on  which  the  estimates  were  based 
is  not  sufficient  to  support  rejection  of  the  high  bids 
for  the  parcels. 

H.  Robert  Paqlee.  68  IBLA  231  (Nov.  16,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.   However,  if 
he  decides  to  issue  a  lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a  condition 
precedent  to  issuance  of  such  a  lease. 

Where  the  Bureau  of  Land  Management  imposes  a  no 
surface  occupancy  stipulation  on  certain  lands  in  an 
oil  and  gas  lease  offer  and  rejects  the  remainder  of 
the  lands  in  the  offer  stating  that  all  lands  in  the 
offer  are  in  the  Jackson  Canyon  Bald  Eagle  Roost,  and 
there  is  no  information  in  the  record  to  sufport  a 
distinction  between  the  lands  available  for  leasing 
subject  to  stipulation  and  those  considered  unavailable, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  reconsideration. 

Fortune  Oil  Co..  68  IBLA  288  (Nov.  19,  1982) 


The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  any  offer  to  lease  public  lands  for 
oil  and  gas  deposits  upon  a  proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 
Rejection  of  an  offer  is  proper  where  the  record  demon- 
strates leasing  might  adversely  affect  sensitive  bio- 
logical species  in  the  Algodones  Dunes  Outstanding 
Natural  Area. 

eagle  Exploration  Co,.  69  IBLA  96  (Nov.  30,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
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not  sufficient  to  support  rejection  of  the  high  bid  for 
the  parcel. 

Sny.der_Oil_Co..,  69  IBLA  259  (Dec.  21,  1982) 
£etiovest.i._Inc.=.,  71  IBLA  250  (Bar.  21,  1983) 
fi3ii§_£_Smit.hi_]:tdi,  73  IBLA  22  (Hay  9,  1983) 
J.£0_£Eoduction_CorEi(  73  IBLA  258  (June  7,  1983) 


A  determination  pursuant  to  U3  CFR  3101.3-3(c)  not 
to  subject  coordination  lands  to  oil  and  gas  leasing  is 
a  formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Lands  Leasing  Act,  as  amended, 
30  U.S.C.  «  22b  (1976).   Pursuant  to  the  regulation,  an 
agreement  has  been  reached  that  land  within  the  Sun 
River  winter  Elk  Range,  Montana,  will  not  be  subject  to 
noncompetitive  oil  and  gas  leasing. 

The  Secretary  of  the  Interior  nay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits,  or  to  lease  oil  and  gas  deposits 
owned  by  the  United  States  in  patented  lands,  upon  a 
proper  determination  that  leasing  would  not  be  in  the 
public  interest,  even  though  the  land  applied  for  is 
not  withdrawn  from  leasing  under  the  operation  of  the 
mineral  leasing  laws.   The  refusal  to  lease  should  be 
supported  by  facts  of  record  demonstrating  that  leasing 
would  not  be  in  the  public  interest,  e^,  where  leas- 
ing would  be  incompatible  with  the  management  of  the 
Sun  River  winter  Elk  Range  for  wildlife  conservation 
purposes. 

Chester_Li_Prin2le,  70  IBLA  25U  (Jan.  25,  1983) 
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will  be  affirmed  where  it  sets  forth  the  reasons  there- 
for and  the  facts  of  record  support  the  conclusion 
that  refusal  to  lease  is  in  the  public  interest. 

Rejection  of  an  oil  and  gas  lease  offer  is  a  more 
severe  measure  than  the  most  stringent  stipulations 
and  the  record  supporting  a  decision  rejecting  a  lease 
offer  in  the  public  interest  should  ordinarily  reflect 
consideration  of  whether  leasing  subject  to  clear  and 
reasonable  stipulations  would  adequately  protect  the 
public  interest  concerns  of  the  surface  management 
agency. 

Where  public  domain  land  is  withdrawn  or  reserved 
for  administration  by  another  agency  for  a  particular 
purpose,  BLH  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
not  relieve  BIM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a  lease  say  issue  in  the  public 
interest  consistent  with  multiple  use  values. 


Western  Interstate  Energy.  Inc. ,  71  IBLA  19  (Feb. 
1983) 


15, 


A  decision  rejecting  the  high  bid  in  a  competitive 
oil  and  gas  lease  sale  as  inadequate  is  properly  set 
aside  and  the  case  remanded  for  reconsideration  of  the 
bid  where  the  record  on  appeal  discloses  that  the 
Government's  presale  bid  evaluation  for  the  parcel  in 
question  was  based  on  erroneous  computations. 

Stephen  M.  Bess.  Alice  Bess.  71  IBLA  122  (Mar.  7,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  upon  a  determination,  supported  by  facts  of  record, 
that  leasing  would  not  be  in  the  public  interest  because 
it  is  incompatible  with  the  character  of  the  land  as  a 
"primitive  area,"  under  13  CFR  Subpart  8352. 

Where  a  state  office  has  established  various  cate- 
gories relating  to  the  availability  of  land  for  leasing, 
including  a  category  "Suspended  or  No  Lease,"  it  is 
error  to  reject  an  offer  to  lease  lands  included  in 
such  a  category  without  providing  an  opportunity  to 
accept  the  lands  under  a  "no  surface  occupancy"  stipu- 
lation and  other  such  stipulations  where  such  an  oppor- 
tunity is  expressly  provided  for  under  the  "Suspended 
or  No  Lease"  category. 

Ida  Lee  Anderson,  70  IBLA  259  (Jan.  26,  1983) 


Where  BLH  rejects  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  in  part  and  imposes  no- 
surface-occupancy  stipulations  on  almost  all  of  the 
remaining  lands,  covering  almost  19,000  acres,  and 
where  the  record  contains  nothing  explaining  BLM's 
reasons  for  its  decision  and  no  evidence  showing 
that  its  decision  was  valid  as  to  the  specific  lands 
involved,  BLM's  decision  will  be  set  aside  and  the 
matter  remanded  for  further  consideration. 

Fortune_Oil_Co.,  70  IBLA  286  (Jan.  26,  1983) 


A  decision  of  BLM  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 


The  regulation,  13  CFR  3101. 3- 3  (a)  (1) ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 
Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  case  record  provides  no  evidence 
of  such  a  withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded  for  investigation  into 
the  nature  of  the  creation  of  the  refuge. 

£i_i<i_Iates,  71  IBLA  126  (Bar.  7,  1983) 

D^H.Jfates,  7U  IBLA  23  (June  2a,  1983) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  the  high  bid  in  a  competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate,  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  the  bid  is,  in 
fact,  inadequate,  and  the  record  fails  to  disclose  a 
sufficient  factual  basis  for  the  conclusion  of  inade- 
quacy, the  decision  rejecting  the  bid  will  be  set  aside 
and  the  case  remanded  to  BLM  for  reconsideration  of  the 
bid. 

Amoco  Production  Co.  et  al..  71  IBLA  2H1  (Mar.  21,  1983) 

ULSSi!_£2I£i. »  73  IBL*  176  <aav  26»  1^83) 
Ronald  C.  Agel,  73  IBLA  3<»0  (June  10,  1983) 
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DISCRETION  TO  LEASE — Continued 


The  Secretary  of  the  Interior  has  discretion  to 
retuse  to  issue  an  oil  and  gas  lease  in  the  interest  of 
conservation,  wildlife  protection,  and  other  considera- 
tions in  the  public  interest.   However,  where  a  BLM 
state  office  has  established  various  categories 
relating  to  the  availability  of  land  for  leasing,  and 
there  is  a  question  concerning  the  definition  of  the 
pertinent  category  and  that  question  is  not  answered  by 
the  case  record,  the  decision  will  be  set  aside  and 
remanded. 

R_chal__Prod_cti_n__I_c_ 12n__ec_nside__ t ion_ ,  71  IBLA 

360  (Bar.  2«7  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, refuse  to  lease  lands  for  oil  and  gas  upon  a 
proper  determination  that  leasing  would  not  be  in  the 
public  interest. 

lachal___rgd_ction__Inc_,  71  IBLA  374  (Mar.  29,  1983) 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  43  CFR 
3101.3-3  is  a  formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  <,    226  (1976).   Pursuant  to  the 
regulation,  land  within  the  Columbia  National  Wildlife 
Refuge  is  not  subject  to  noncompetitive  oil  and  gas 
leasing . 

Altex_Oil_Cor£i,  73  IBLA  73  (May  17,  1983) 


The  regulation,  -4  3  CFR  3101. 3- 3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 
Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  offeror  contends  that  such  a  withdrawal 
does  not  cover  the  lands  in  question  and  the  Board  is 
unable  to  establish  that  the  subject  lands  are  embraced 
in  such  a  withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded. 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, condition  the  issuance  of  an  oil  and  gas  lease 
upon  the  acceptance  of  special  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values.   Where  on  appeal  evidence  suggests  that  a  "no 
surface  occupancy"  stipulation  has  embraced  more  land 
than  necessary  to  protect  the  identified  resource 
values  due  to  BLM's  use  of  full  legal  subdivisions  to 
describe  the  land  to  be  so  restricted,  and  that  a  topo- 
graphical description  might  provide  the  same  protection 
while  limiting  the  restriction  to  a  smaller  area,  the 
decision  will  be  set  aside  and  remanded  for  recon- 
sidera  tion. 

liil-J.i-.naddox,  72  IBLA  22  (Apr.  4 ,  1983) 


________ tes ,  74  IBLA  8  (June  24,  1983) 


The  regulation,  43  CFR  3101 . 3- 3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  precludes  the 
leasing  of  lands  withdrawn  for  the  protection  of  all 
species  of  wildlife  within  a  particular  area.   This 
regulation  is  a  formal  exercise  of  the  Secretary's 
discretion  under  sec.  17  of  the  Mineral  Lands  Leasing 
Act,  as  amended,  30  U.S.C.  5  226  (1976). 

_______ates,  74  IBLA  159  (July  12,  1983) 


where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  bid  for 
the  parcel. 

fiO£te__Gas___gil_Co.,  72  IBLA  379  (Hay  4,  1983) 


Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  sufficient  factual  data  cannot  support  rejection  of 
the  high  bid  for  the  parcel. 

Bead___Ste_e____I_c_,  72  IBLA  390  (Hay  5,  1983) 

£IS2_3i_!i££ae,  73  IBLA  377  (June  15,  1983) 

£ta____Ste___s__Inc . ,  75  IBLA  349  (Aug.  31,  1983) 

Viking  Resources  Corp.,  77  IBLA  57  (Hov.  7,  1983) 

South_srn_ULnion_Ex£l2_ation_Co_,  79  IBLA  225  (Feb.  29, 
1984) 


A  BLM  decision  rejecting  a  noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands,  because  the  mineral 
estate  was  reserved  by  the  grantor  when  the  land  was 
conveyed  to  the  United  States,  will  be  affirmed  on 
appeal  where  the  offeror,  who  asserts  that  the  mineral 
estate  has  vested  in  the  United  States  under  the 
Michigan  Dormant  Minerals  Act,  fails  to  submit  any  evi- 
dence in  support  thereof. 

Space  Investors.  75  IBLA  183  (Aug.  22,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  upon  a  determination,  supported  by  facts  of  record, 
that  leasing  would  not  be  in  the  public  interest 
because  it  is  incompatible  with  the  character  of  the 
land  which  is  being  considered  for  designation  as  an 
"outstanding  natural  area,"  under  43  CFR  2071.1(b)(1), 
or  an  area  of  critical  environmental  concern,  under 
sec.  103(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  t  1702(a)   (1976). 

La wrence_ M___ert ,  75  IBLA  186  (Aug.  22,  1983) 


Pursuant  to  provision  of  <43  CFR  3111.1-3(c),  leas- 
ing of  lands  the  surface  of  which  is  patented  to  the 
State  of  California  with  minerals  reserved  to  the 
United  States  may  be  denied  where  the  State  objects  to 
the  lease  for  reasons  determined  by  the  authorized 
officer  to  be  satisfactory. 

£iac_d._0_l_C.2_ ,  76  IBLA  37  (Sept.  14,  1983) 
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Where  public  domain  land  is  reserved  for  a  par- 
ticular use  by  another  agency,  BLM  should  properly 
consider  the  recommendations  of  the  surface  managing 
agency  regarding  lease  issuance,  but  this  does  not 
relieve  BLM  of  the  need  to  determine  independently 
whether  a  lease  may  issue  in  the  public  interest. 

_______________ .  76  IBLA  327  (Oct.  19,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a  proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest. 

Savid^A^Provinse,  76  IBLA  3U0  (Oct.  20,  1983) 


The  Secretary  has  discretion  to  reject  an  offer  to 
lease  public  lands  for  oil  and  gas  exploration  upon  a 
determination  supported  by  facts  of  record  that  leasing 
is  not  in  the  public  interest  because  it  is  not  consis- 
tent with  the  character  of  land  classified  as  an  out- 
standing natural  area  under  U3  CFR  Subpart  8352. 

Where  an  offeror  wishes  to  accept  an  oil  and  gas 
lease  subject  to  a  no  surface  occupancy  stipulation,  it 
is  error  to  reject  his  offer  to  lease  public  lands 
where  the  record  does  not  show  consideration  was  given 
to  whether  issuance  of  such  a  lease  was  in  the  public 
interest. 

Robert  G.  Lynn.  76  IBLA  383  (Oct.  27,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  *  U60v-4  (1976).   Where  BLM  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Porest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

ThoBas_Fi_Strooc.lt,  77  IBLA  137  (Nov.  15,  1983) 
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the  case  remanded  to  BLM  for  reconsideration  of  the 
bid. 

i5£0_*l3s____Inc_,  78  IBLA  115  (Dec.  22,    1983) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a  high  bid  in  a  ccmpetitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  tasis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  ascertain  the 
existence  of  a  rational  tasis  for  the  decision  if  dis- 
puted on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  rational  basis  for  the 
conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a  more  complete  record  and  read  judication  of  the  bid. 
A  justification  memorandum  that  does  not  reveal  the 
estimated  minimum  value  for  the  parcel  and  sufficient 
factual  data  to  establish  a  rational  basis  therefor 
cannot  support  rejection  of  the  high  bid  for  the  parcel. 

Southern  Unicn  _x_l__atign_Co_,  79  IELA  90  (Feb.  16, 
198<0~" 


The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a  sale 
of  competitive  oil  and  gas  leases.   Where  a  decision  to 
reject  a  bid  has  been  made  in  a  careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the  deci- 
sion will  not  be  reversed,  even  though  the  determination 
may  be  subject  to  reasonable  differences  of  opinion, 
notwithstanding  any  immaterial  defects  in  BLM's  analy- 
sis, where  an  appellant  fails  to  meet  its  affirmative 
obligation  to  establish  that  its  bid  is  a  reasonable 
reflection  of  fair  market  value. 

IiJ<il!3_J>eso__ces__or__,  80  IBLA  2U5  (Apr.  30,  1981) 


where  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  those 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasing  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights,  the  Secretary  of  the  Interior  has  not 
abused  his  discretion  in  delaying  adjudication  of  the 
offers  until  after  the  status  of  the  land  is  settled. 

As_me___Oil__Inc____en_etb_____ai_,  77  IBLA  181 
(Nov.~l8,  1983f 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  for  a  competitive 
oil  and  gas  lease  in  the  National  Petroleum  Reserve — 
Alaska--because  it  is  less  than  fair  market  value  where 
the  record  discloses  a  rational  basis  for  the  conclu- 
sion that  the  amount  of  the  bid  was  inadequate.   The 
explanation  provided  must  inform  the  bidder  of  the 
factual  basis  of  the  decision  and  must  be  sufficient 
for  the  Board  to  determine  the  correctness  of  the 
decision  if  disputed  on  appeal. 

Where  the  high  bid  for  a  competitive  oil  and  gas 
lease  sale  in  the  National  Petroleum  Reserve-- Alaska — 
is  rejected  as  inadequate,  and  on  appeal  the  bidder 
raises  considerable  doubt  whether  the  bid  is,  in  fact, 
inadequate,  and  the  record  fails  to  disclose  a  suffi- 
cient factual  basis  for  the  conclusion  of  inadequacy, 
the  decision  rejecting  the  bid  will  be  set  aside  and 


BLM  may,  in  its  discretion,  reject  any  offer  to 
lease  Federal  lands  for  oil  and  gas  upon  a  determina- 
tion supported  by  facts  of  record  that  leasing  would 
not  be  in  the  public  interest,  e___,  where  leasing 
might  adversely  affect  the  Yuma  clapper  rail,  a 
federally  listed  endangered  species. 

Where  BLM  rejects  an  oil  and  gas  lease  offer,  in 
order  to  protect  a  federally  listed  endangered  species, 
the  record  should  ordinarily  reflect  consideration  of 
whether  leasing  subject  to  protective  stipulations, 
including  no  surface  occupancy,  would  not  adequately 
serve  the  public  interest.   Where  the  record  indicates 
that  BLM  failed  to  consider  alternatives  to  no  leasing, 
the  case  will  be  remanded  to  BLM  for  such  an  assessment. 

BLM  may  properly  reject  an  oil  and  gas  lease  offer 
in  order  to  protect  a  federally  listed  endangered  spe- 
cies pending  the  availability  of  further  studies  of  the 
effect  of  oil  and  gas  exploration  and  development  on  a 
resident  population  of  that  species. 

£h.§_______s______2__»  80  IBLA  32«  (May  8,  198H) 
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DISCRETION  TO  LEASE--Cont inued 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
estimated  minimum  acceptable  value  for  a  parcel  and 
sufficient  factual  data  indicating  the  derivation  of 
that  value  cannot  support  rejection  of  the  high  bid  for 
the  parcel. 

Larri_White,  81  IBLA  19  (Bay  15,  1984) 

R._T\_Nakaoka,  81  IBLA  197  (June  1,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual 
basis  for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a  more  complete  record  and  readju- 
dication  of  the  bid. 

5S§a_Petroleum_Coi,  81  IBLA  194  (June  1,  1984) 

3ichael_Shearn,  83  IBLA  53  (Sept.  24,  1984) 

Suzanne_ Walsh,  83  IBLA  274  (Oct.  25,  1984) 


BLM  may,  in  its  discretion,  decline  to  issue  an 
oil  and  gas  lease,  pursuant  to  an  over-the-counter 
offer,  where  its  records  do  not  clearly  show  that  the 
title  to  the  oil  and  gas  is  in  the  United  States. 
Prior  to  such  action,  however,  BLM  should  afford  the 
offeror  an  opportunity  to  show  that  the  United  States 
does,  in  fact,  own  title  to  the  oil  and  gas  interests 
in  the  lands  sought  to  be  leased. 


Russell_Hi_G£ee_nx_Jr. 


il  IBLA  201  (June  1,  1984) 


The  Secretary  of  the  Interior  has  the  authority  to 
reject  a  high  bid  in  a  competitive  oil  and  gas  lease 
sale  where  the  record  shows  a  rational  basis  for  the 
conclusion  that  the  amount  of  the  bid  was  inadequate. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
presale  evaluation  for  a  parcel  and  sufficient  factual 
data  indicating  the  derivation  of  that  value  cannot 
support  rejection  of  the  high  bid  tor  the  parcel. 


DISCRETION  TO  LEASE — Continued 

If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.   An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a  noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a  property  right  in 
the  applicant  but  is  merely  a  hope  or  expectation.   The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.   An 
application,  however,  may  not  be  rejected  on  a  basis 
other  than  that  permitted  by  law. 

fioia_Grace_Ptas.y.nsKi,  82  IBLA  48  (July  11,  1984) 


A  BLM  decision  rejecting  a  high  bid  for  a  parcel 
of  land  in  a  competitive  oil  and  gas  lease  sale  as 
inadequate  will  be  affirmed  where  appellant  fails  to 
overcome  the  Government's  prima  facie  showing  of  the 
correctness  of  its  estimated  minimum  acceptable  fair 
market  value  for  the  parcel  and  to  establish  that 
appellant's  bid  reasonably  reflects  fair  market  value. 

The_Westlands_Coi,  82  IBLA  129  (July  25,  1984) 

lbe._Westlands_Co.,  83  IBLA  43  (Sept.  24,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  verify  a 
rational  basis  for  the  decision  if  disputed  on  appeal. 

Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  factual  basis  sufficient 
to  support  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a  more  complete  record  and  readjudi- 
cation  of  the  bid. 

££iia_£2lson,  82  IBLA  294  (Aug.  31,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a  high  bid  in  a  competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.   The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a  sale 
of  competitive  oil  and  gas  leases.   where  a  decision  to 
reject  a  bid  has  been  made  in  a  careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the 
decision  will  not  be  reversed,  even  though  the  deter- 
mination may  be  subject  to  reasonable  differences  of 
opinion,  where  an  appellant  fails  to  meet  its  affirma- 
tive obligation  to  establish  that  its  bid  is  a  reason- 
able reflection  of  fair  market  value. 


Kevin_Ji_Bliss_et_ali,  82  IBLA  31  (July  6,  1984) 


2°°2ld_Ci_ A^e 1 ,  83  IBLA  76  (Sept.  28,  1984) 
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DISCRETION  TO  LEASE — Continued 

The  Secretary  of  the  Interior  has  the  authority  to 
reject  a  high  bid  in  a  competitive  oil  and  gas  lease 
sale  where  the  record  shows  a  rational  basis  for  the 
conclusion  that  the  amount  of  the  bid  was  inadequate. 

where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
tor  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
presale  evaluation  for  a  parcel  and  sufficient  sup- 
porting data  to  establish  its  prima  facie  correctness 
cannot  support  rejection  of  the  high  bid  for  the  parcel. 

§uzanne_Walsh,  83  IBLA  187  (Oct.  16,  1984) 


Where  a  competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a  more  complete  record  and  readjudica- 
tion  of  the  bid.   A  record  that  does  not  reveal  the 
estimated  minimum  acceptable  value  for  a  parcel  and 
sufficient  factual  data  to  establish  its  prima  facie 
correctness  cannot  support  rejection  of  the  high  bid 
for  the  parcel. 

South  la  nd_Roy.altY_c.Oi,  e3  IBLA  302  (Oct.  30,  1984) 


DRAINAGE 

30  CFR  221.21(c)  provides  that  an  oil  and  gas  les- 
see shall  drill  and  produce  from  such  wells  as  are  nec- 
essary to  protect  the  lessor  from  loss  of  royalty  by 
reason  of  drainaje  or  pay  a  sum  estimated  to  reimburse 
the  lessor  for  such  loss  of  royalty.   where  Geological 
Survey  affords  the  lessee  an  opportunity  to  submit  evi- 
dence as  to  why  a  paying  well  cannot  be  drilled  and  the 
lessee  does  not  submit  an  adequate  response,  or  drill 
the  well,  compensatory  royalty  is  properly  assessed. 

In__co_0i__Cg_,  45  IBLA  3  77  (Feb.  13,  1980) 


An  order  by  a  Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  of 
Outer  Continental  Shelf  lands  to  subscribe  to  a  unit 
plan  allocating  production  from  a  specific  reservoir 
on  the  basis  of  original  net  acre-feet  of  gas-bearing 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  of  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a  plan  of  allocation  of  produc- 
tion is  in  common  use  on  0CS  lands  and  it  has  not  been 
shown  that  the  order  is  arbitrary  or  capricious. 

Texaco.  Inc.,  Gulf  Oil  Exploration  and  Production  Co., 
5l~IBLA~332  (Dec.  29,  1980)  "  87~I.D.  648 
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compliance  is  possible.   Where  possible  alternatives 
exist,  a  lessee  is  not  excused  from  a  contractual  obli- 
gation merely  because  one  alternative  is  not  feasible. 

Compensatory  royalties  for  failure  to  complete  a 
protective  well  are  properly  assessed  after  a  reason- 
able time  from  notice  of  drainage  by  the  lessor  until 
an  offset  well  has  been  completed. 


Nola  Grace  Ftasynski,  b3  IBLA  240  (Apr. 


19,  1982) 

89  I.D.  208 


DRILLING 

An  application  for  permit  to  drill  for  oil  and  gas 
in  a  "potash  enclave"  in  a  designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  HO  FR  51486  (Nov.  5,  1975). 

Bass  Enterprises  Pro duct ion_Co_,  48  IBLA  11  (Hay  27, 
1980) 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  «  226(e)  (1976),  the  evidence  must  show 
that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or  for  the  lease  under  an 
approved  unit  agreement  on  the  last  day  of  the  lease 
term  with  a  bona  fide  intent  to  complete  a  producing 
well. 

Iner_i_Tr_din__I_c_,  50  IBLA  9  (Sept.  5,  1980) 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  $  226(e)  (1976),  the  evidence  must  show 
that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or,  for  the  lease  under  an 
approved  unit  agreement,  on  the  last  day  of  the  lease 
term,  with  a  bona  fide  intent  to  complete  a  producing 
well. 

Ener___Tr_______Inc_,  55  IBLA  167  (June  9,  1981) 


Neither  the  standard  lease  terms  nor  the  applica- 
ble regulation,  30  CFR  221.21(c),  require  the  payment 
of  compensatory  royalty  for  drainage  from  Government 
lands,  where  it  can  be  established  that  a  prudent 
operator  would  not  drill  an  offsetting  well. 


N2la_Gr_c___tasi_s_i,  63  IBLA  240  (Apr. 


19,  1982) 
89  I.D. 
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Neither  the  standard  lease  terns  nor  the  applica- 
ble regulation,  30  CFR  221.21(c),  require  the  payment 
of  compensatory  royalty  for  drainage  from  Government 
lands,  where  it  can  be  established  that  a  prudent 
operator  would  not  drill  an  offsetting  well. 

Where  a  lessee,  after  due  notice,  fails  to  submit 
evidence  that  a  requested  offset  well  was  unneeded,  and 
also  fails  to  timely  complete  the  well,  compensatory 
royalty  is  properly  assessed,  regardless  whether  the 
well  which  is  eventually  drilled  is  "a  paying  well." 

Before  a  lessee  may  plead  impossibility  of  perfor- 
mance as  a  bar  to  fulfillment  of  a  contractual  require- 
ment, the  lessee  must  show  that  no  alternate  method  of 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  $  226(e)  (1976),  the  evidence  must  show  that 
actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  coimunitization  agreement,  on  the  last  day  of 
the  lease  ten,  with  a  bona  fide  intent  to  complete  a 
producing  well. 

lenneco_Cil_Co_,  63  IBLA  339  (Apr.  28,  1982) 
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DRILLING--Continued 


EXPIRATION — Continued 


To  qualify  for  a  2-year  extension  of  an  oil  and 
gas  lease,  pursuant  to  13  CFR  3107.2-3,  it  Bust  be 
shown  that  "actual  drilling  operations"  were  diligently 
prosecuted  on  the  last  day  of  the  lease  term,  with 
reference  made  to  subsequent  circumstances. 

Failure  to  secure  another  rig  when  the  first  rig 
is  unable  to  reach  potentially  productive  formations 
within  60  days  after  cessation  of  "actual  drilling 
operations"  does  not  constitute  diligent  drilling 
operations  even  where  the  lessee  uses  the  first  rig  on 
neighboring  leases  under  a  prudent  drilling  program. 

Christian_F.._Murer,  78  IBLA  172  (Dec.  30,  1983) 


An  oil  and  gas  lease  expires  upon  the  running  of 
its  primary  term  unless  eligible  for  extension  as  pro- 
vided by  43  CFR  Subpart  3701.   while  a  request  for 
suspension  of  a  lease  may  be  retroactively  approved 
after  the  lease  has  expired,  no  suspension  application 
may  be  approved  where  the  application  itself  is  not 
filed  until  after  the  expiration  date  of  the  lease, 
unless  it  can  be  found  that  actions  of  the  Department 
have  constituted  a  de  facto  suspension  of  the  lease 
during  its  term. 

William_Ci_Kirltwood,  81  IBLA  201  (June  1,  1984) 


EXTENSIONS 


Under  sec.  3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  as  amended,  30  U.S.C.  «  352  (1982), 
leases  may  only  be  issued  with  the  consent  of  the 
surface  management  agency  and  subject  to  such  condi- 
tions as  it  may  impose  to  ensure  adequate  utilization 
of  the  land  for  the  primary  purposes  for  which  it  is 
being  administered.   A  decision  denying  an  application 
for  permit  to  drill  will  be  affirmed  where  the  surface 
management  agency  has  objected  on  the  grounds  that  the 
proposed  well  site  is  within  a  no-surface-occupancy 
area  stipulated  to  by  the  lessee. 


Diamond  Shamrock  Exploration  Co. , 
7oct.  31,  1984) 


13  IBLA  318 


A  request  for  extension  of  a  lease  terminated  by 
operation  of  law  must  be  denied.   A  lease  in  its  ex- 
tended term  because  of  production  can  be  held  only  so 
long  as  oil  and  gas  in  paying  quantities  is  produced. 

Mfeer t_Ha wk i ns  ,  45  IBLA  105  (Jan.  17,  1980) 


A  State  Office  properly  holds  that  a  noncompeti- 
tive oil  and  gas  lease  expires  at  the  end  of  its  pri- 
mary term  when  there  is  no  cognizable  activity  on  the 
leased  lands  as  of  that  date  under  30  U.S.C.  «  226(e) 
(1976),  and  the  unit  or  cooperative  provisions  of 
30  U.S.C.  «  226  (j)  (1976)  have  not  operated  to  extend 
the  lease. 


Mhere  lessee's  approved  application  to  drill  is 
conditioned  upon  agreement  to  recontour  the  drill  site 
cut  into  a  65X  slope  "as  much  as  possible  to  the  orig- 
inal form,"  the  obligation  to  comply  is  contractual, 
and  the  lessee  will  not  be  excused  from  compliance 
because  of  its  objection  that  the  value  of  the  land 
does  not  justify  the  cost  of  recontour ing,  or  on  the 
basis  that  it  believes  the  fill  material  will  erode 
away,  but  BLM  does  not  agree.   In  the  circumstances, 
BLM's  requirement  to  recontour  to  a  35%  slope  to 
partially  fill  the  cut  is  not  unreasonable. 


Dale_Carr,  45  IBLA  183  (Jan.  30,  1980) 


Noncompetitive  oil  and  gas  leases  extended  beyond 
their  primary  term  pursuant  to  43  CFR  3107.4-3  expire 
by  operation  of  law  at  the  end  of  the  extension  unless 
one  of  the  statutory  grounds  for  extension  is 
established. 

Duncan  Miller,  46  IBLA  285  (Mar.  27,  1980) 


Fuel  Resources  Development  Co. 
1984) 


EXPIRATION 


J4  IBLA  17  (Nov.  26, 


Under  recent  amendments  to  43  CFR  3105.2-3 
(published  at  48  FR  33670  (July  22,  1983)),  a  communi- 
tization  agreement  affecting  a  Federal  oil  and  gas 
lease  may  be  approved  retroactively  and  serve  to  extend 
a  Federal  lease,  even  when  the  agreement  is  not  sub- 
mitted to  the  Department  until  after  the  expiration 
date  of  the  Federal  lease,  so  long  as  the  communitiza- 
tion  agreement  has  been  executed  prior  to  the  expira- 
tion date. 

A  lease  may  be  extended  beyond  its  primary  term 
under  43  CFR  3107.9-1  (1982)  only  where  the  lessee  has 
been  notified  that  the  Department  has  made  an  initial 
determination  that  drainage  is  occurring  and  the  lessee 
has  informed  the  Department,  prior  to  the  lease  expira- 
tion date,  of  his  willingness  to  tender  compensatory 
royalty  in  accordance  with  its  determination  or  has 
actually  tendered  such  royalty  in  response  to  an 
assessment  before  the  lease  expiration  date. 

gESS^  Anderson ,  80  IBLA  286  (Hay  4,  1984)   91  I.D.  203 


The  lessee  of  an  oil  and  gas  lease,  issued  after 
Sept.  2,  1960,  which  has  reached  the  end  of  its  primary 
term,  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  $  226(e) 
(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.   Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  »  188(b)  (1976).   Mhere  the  lessee 
shows  that  his  failure  to  pay  rental  timely  is  justifi- 
able, he  pays  the  required  rental  within  20  days  after 
the  due  date,  excluding  the  normal  business  days  the 
office  is  closed  due  to  snowstorms,  and  he  otherwise 
complies  with  statutory  and  regulatory  requirements, 
he  is  entitled  to  reinstatement  of  his  lease  under 
30  U.S.C.  «  188  (c)   (1976)  . 

Mestern_Reserves_Oil_Co.,  46  IBLA  295  (Mar.  31,  1980) 


Where  a  unit  agreement  specifies  that  a  deter- 
mination as  to  whether  a  well  completed  prior  to  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a  well  for  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  of  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  not  extend  a  unitized  lease  upon  which  no 
such  well  exists. 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  *  226(e)  (1976),  the  evidence  must  show 
that  actual  drilling  operations  were  being  diligently 
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pursued  on  the  leasehold  or  for  the  lease  under  an 
approved  unit  agreement  on  the  last  day  of  the  lease 
tern  with  a  bona  fide  intent  to  coiplete  a  producing 
well. 

SaSEai-iiadin^InC;.,  50  IBLA  9  (Sept.  5,  1980) 


An  oil  and  gas  lease,  which  is  in  its  extended 
ten  because  of  production,  terminates  when  produc- 
tion ceases  onless  pursuant  to  30  O.S.C.  4  226(f) 
(1976) :  (1)  reworking  or  drilling  operations  are  begun 
within  60  days  after  cessation  and  are  continued  with 
reasonable  diligence  until  production  resuaes;  (2) 
the  Secretary  has  ordered  or  consented  to  suspension 
of  operations  or  production;  or  (3)  for  lands  on  which 
there  is  a  well  capable  of  production,  the  lessee  places 
the  well  in  production  within  60  days  of  receipt  of 
notice  to  do  so. 

Hichael_Pi_Gr ace,  50  IBLA  150  (Sept.  26,  1980) 


A  State  Office  properly  holds  that  a  noncoapeti- 
tive  oil  and  gas  lease  expires  at  the  end  of  its  pri- 
aary  term  when  there  is  no  cognizable  activity  on  the 
leased  lands  as  of  that  date  under  30  U.S.C.  4  226(e) 
(1976) ,  and  the  unit  or  cooperative  provisions  of 
30  U.S.C.  4  226  (j)  have  not  operated  to  extend  the 
lease. 

Pacific  Transmission  Supply  Co.  and  Raymond  Chorney , 
53  IBLA~20U  (Har.  18,  1981) 


Where  a  unit  agreement  specifies  that  a  determin- 
ation whether  a  well  completed  prior  to  the  effective 
date  of  the  agreement  is  capable  of  producing  in  paying 
quantities  will  be  deferred  until  completion  of  a  well 
capable  of  producing  in  paying  quantities  under  the 
unit  agreement,  wells  completed  prior  to  the  effective 
date  of  the  agreement  and  capable  of  production  in  pay- 
ing quantities  will  not  extend  a  unitized  lease  upon 
which  no  such  well  exists. 

To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  4  226(e)   (1976),  the  evidence  must  show 
that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or,  for  the  lease  under  an 
approved  unit  agreement,  on  the  last  day  of  the  lease 
term,  with  a  bona  fide  intent  to  complete  a  producing 
well. 

Enerai_Tradingx_Inci,  55  IBLA  167  (June  9,  1981) 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  4  226(e)   (1976)  and  K3  CFB  3107.2-3,  the  evi- 
dence must  show  that  actual  drilling  operations  were 
being  diligently  pursued  on  the  leasehold  or  for  the 
lease  under  an  aj>2£°y.ed  cooperative  or  unit  agreement 
on  the  last  day  of  the  lease  term.   Where  no  communiti- 
zation  agreement  associating  leased  lands  with  a  pro- 
ducing well  on  other  lands  is  filed  for  approval  with 
Geological  Survey  prior  to  the  end  of  the  primary  term 
of  the  lease,  and  where  Survey,  therefore,  has  no  oppor- 
tunity to  approve  such  an  agreement  prior  to  this  time, 
the  lease  does  not  qualify  for  an  extension  under  13  CFR 
3107.2-3. 
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where  the  record  shows  that,  at  the  end  of  the 
primary  term  of  a  noncompetitive  oil  and  gas  lease, 
there  is  no  active  production  of  oil  or  gas  in  paying 
quantities  from  the  lease  area  and  no  well  capable  of 
such  production,  the  lease  terainates  automatically  by 
operation  of  law  as  of  the  expiration  date  of  the  lease, 
in  the  absence  of  allegations  by  the  lessees  that  there 
was  such  production  or  a  well  capable  of  such  produc- 
tion. 

Assuming,  arguendo,  that  an  oil  and  gas  lease  area 
contained  a  well  capable  of  production  of  oil  or  gas  in 
paying  quantities  on  its  expiration  date,  the  lease 
terainates  automatically  as  of  this  date  if  the  lessee 
fails  to  comply  with  a  60-day  notice  from  Geological 
Survey  to  put  this  well  into  production.   An  alleged 
filing  of  information  showing  production  2  years  after 
the  expiration  of  the  60-day  notice  period  would  not 
resuscitate  the  lease. 

where  an  oil  and  gas  lease  has  already  terminated 
by  operation  of  law,  the  subsequent  issuance  by  Geo- 
logical Survey  of  a  60-day  notice  to  produce  does  not 
renew  the  lease. 

Edward  H.  Coltharp.  Cale  F.  Killian.  58  IELA  23U 
(Oct.~6,~1981) 


The  lessee  of  an  oil  and  gas  lease  issued  after 
Sept.  2,  1960,  that  has  reached  the  end  of  its  primary 
term  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  4  226(e) 
(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.   Failure  to  submit  the  rental  timely  results  in 
the  autoaatic  teraination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  4  188(b)   (1976). 

Gulf_Oil_Cor£..,  63  IBLA  296  (Apr.  23,  1982) 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  4  226(e)   (1976),  the  evidence  must  show  that 
actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  communit izat ion  agreement,  on  the  last  day  of 
the  lease  term,  with  a  bona  fide  intent  to  complete  a 
producing  well. 

Upon  a  determination  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  being 
performed  on  the  leased  lands,  or  for  the  lease  under 
an  approved  communit ization  agreement,  on  the  last  day 
of  the  lease  term,  the  lessee  of  record  and  its  de 
facto  assignee  are  entitled  to  a  hearing  on  issues  of 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midnight  on  the  relevant  date. 

2§ n neco_0il_Co . ,  63  IBLA  339  (Apr.  28,  1982) 


Where  the  parties  to  a  unit  agreement  forward  to 
Geological  Survey  documents  evidencing  their  intention 
to  terminate  the  unit  but  such  documents  are  not  mailed 
until  the  expiration  date  of  one  of  the  leases  in  the 
unit,  such  lease  is  not  entitled  to  the  2-year  exten- 
sion provided  by  30  U.S.C.  4  226  (j)  (1976)  for  leases 
in  effect  at  the  termination  of  an  approved  unit  plan. 

A2uarJus_Resources_CorE..,  6U  IBLA  153  (Bay  24,  1982) 


fi§ von_CorE.=. ,  ^7  IBLA  131  (Aug.  25,  1981) 
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Production  of  oil  or  gas  pursuant  to  an  approved 
coonunitization  agreement  is  regarded  as  production  for 
each  lease  committed  to  the  agreement.   A  lease  does 
not  qualify  for  extension  by  reason  of  production  at 
the  end  of  its  priaary  tera  where  a  communitiza tion 
agreement  associating  the  leased  lands  with  a  producing 
well  on  other  lands  is  not  filed  with  Geological  Survey 
until  after  expiration  of  the  lease. 

Harathon  Oil.Co..,  68  IBLA  191  (Nov.  9,  1982) 


where  BLH  holds  that  a  noncompetitive  oil  and  gas 
lease  has  expired  because  drilling  operations  were  not 
diligently  pursued  after  the  end  of  its  primary  term 
and  on  appeal  the  operator  presents  evidence  raising  an 
issue  of  fact  regarding  drilling  operations,  the  case 
will  be  remanded  for  a  factual  determination  of  whether 
the  lease  is  entitled  to  a  2-year  extension  under 
43  CFR  3107.2-3. 

Christ i a n_Fi_Burer,  68  IBLA  356  (Nov.  22,  1982) 
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evidence  is  provided,  the  decision  holding  that  the 
lease  has  expired  will  be  reversed. 

HusiSI-Sil-Co^ ,  76  IBLA  380  (Oct.  25,  1983) 
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J«D_i IIX_ Inc_. ,  77  IBLA  164  (Nov.  17,  1983) 


where  the  record  shows  that,  at  the  end  of  the 
priaary  tera  of  an  oil  and  gas  lease,  there  is  no 
production  of  oil  or  gas  in  paying  quantities  froa  the 
lease  area,  and  no  well  capable  of  such  production,  the 
lease  expires  at  the  end  of  its  tera  in  the  absence  of 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a  suspension  of  the  lease. 


Fuel  Resources  Development  Co . 
1982) 


69  IBLA  39  (Nov.  29, 


Where  an  oil  and  gas  lease  is  extended  beyond  its 
expiration  date  because  of  diligent  drilling  opera- 
tions, it  nevertheless  terminates  by  operation  of  law 
upon  failure  to  pay  annual  rental  for  the  11th  year  on 
or  before  the  anniversary  date  of  the  lease. 

SSltLOil^Oi,    72    IBLA    39     (Apr.    6,    1983) 


Where  the  record  shows  that,  at  the  end  of  the 
priaary  tera  of  an  oil  and  gas  lease,  there  is  no  pro- 
duction of  oil  or  gas  in  paying  quantities  froa  the 
lease  area,  and  no  well  capable  of  such  production,  the 
lease  expires  at  the  end  of  its  tera  in  the  absence  of 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a  suspension  of  the  lease. 

filEESi_£tiIIisa_£°_s.»  7"  IBLA  228  (July  19,  1983) 


To  qualify  for  a  2-year  extension  of  an  oil  and 
gas  lease,  pursuant  to  43  CFR  3107.2-3,  it  must  be 
shown  that  "actual  drilling  operations"  were  diligently 
prosecuted  on  the  last  day  of  the  lease  tera,  with 
reference  Bade  to  subsequent  circumstances. 

Failure  to  secure  another  rig  when  the  first  rig 
is  unable  to  reach  potentially  productive  formations 
within  60  days  after  cessation  of  "actual  drilling 
operations"  does  not  constitute  diligent  drilling 
operations  even  where  the  lessee  uses  the  first  rig  on 
neighboring  leases  under  a  prudent  drilling  program. 

£hristian_Fi_ Burer.,  78  IBLA  172  (Dec.  30,  1983) 
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£2£2£Ox_I nCj ,    80    IBLA    161     (Apr.     11,    1984)       91    I.D.    181 


In  the  absence  of  actual  production  of  oil  and  gas 
in  paying  quantities,  a  lease  that  has  concluded  its 
priaary  tera  and  is  enjoying  a  2-year  extension  by 
reason  of  actual  drilling  operations  (43  CFR  3107.2-3) 
will  not  expire  if  there  exists  on  the  lease  a  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
and  BLB  has  failed  to  serve  notice  on  the  lessee  by 
registered  or  certified  aail  to  place  such  well  in  pro- 
ducing status  within  a  reasonable  tiae. 

Hancock.  Enterprises.  74  IBLA  292  (July  27,  1983) 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  «  226(e)  (1976)  and  43  CFR  3107.2-3,  the 
evidence  aust  show  that  actual  drilling  operations  were 
being  diligently  pursued  on  the  leasehold  or  for  the 
lease  under  an  approved  cooperative  or  unit  agreeaent 
on  the  last  day  of  the  lease.   where  on  appeal  such 


Under  recent  amendments  to  43  CFR  3105.2-3 
(published  at  48  FR  33670  (July  22,  1983)),  a  communi- 
tization  agreeaent  affecting  a  Federal  oil  and  gas 
lease  aay  be  approved  retroactively  and  serve  to  extend 
a  Federal  lease,  even  when  the  agreement  is  not  sub- 
mitted to  the  Department  until  after  the  expiration 
date  of  the  Federal  lease,  so  long  as  the  coaaunitiza- 
tion  agreement  has  been  executed  prior  to  the  expira- 
tion date. 

A  lease  aay  be  extended  beyond  its  priaary  tera 
under  43  CFR  3107.9-1  (1982)  only  where  the  lessee  has 
been  notified  that  the  Department  has  aade  an  initial 
determination  that  drainage  is  occurring  and  the  lessee 
has  inforaed  the  Department,  prior  to  the  lease  expira- 
tion date,  of  his  willingness  to  tender  compensatory 
royalty  in  accordance  with  its  determination  or  has 


782 


2IL_AND_GAS_LEASES--Continued 

EXTENSIONS — Continued 

actually  tendered  such  royalty  in  response  to  an 
assessment  before  the  lease  expiration  date. 

Bruce_ Anderson,  80  IBLA  286  (Hay  4,  1984)   91  I.D.  203 


A  finding  that  an  oil  and  gas  lease  has  expired 
for  failure  of  one  of  several  lessees  of  record  to 
execute  a  joinder  to  a  unit  agreement  for  a  producing 
unit  will  be  set  aside,  in  the  absence  of  intervening 
rights  in  the  leasehold,  where  a  substantial  allegation 
is  Bade  that  an  assignment  of  record  was  intended  by 
the  parties  to  convey  all  the  interest  of  that  lessee 
to  an  assignee  who  timely  executed  a  joinder  to  the 
unit  agreement. 
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Monsanto  Co. 


12  IBLA  108  (July  24,  1984) 


FAVORABLE  PETROLEUM  GEOLOGICAL  PROVINCES 

Under  sec.  1008  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  the  identification  of  areas  in 
Alaska  for  possible  designation  as  favorable  petroleum 
geological  provinces  may  be  reasonably  based  on  the 
known  geologic  provinces  or  sedimentary  basins  notwith- 
standing the  large  areas  of  land  encompassed  by  such 
provinces  or  basins. 

where  the  designation  of  the  Cape  Lisburne 
Favorable  Petroleum  Geological  Province  (FPGP)  is 
attacked  as  not  being  supported  by  the  direct  evidence 
criteria  announced  in  the  Dec.  4,  1981,  Federal 
Register  notice,  that  designation  will  be  upheld  where, 
on  appeal,  the  rationale  for  that  designation  is 
supplied  indicating  that  direct  evidence  supports  the 
designation  of  the  entire  Arctic  Slope  Province  as  an 
FPGP  and  that  the  Cape  Lisburne  area  is  the  only  part 
of  that  larger  area  available  for  leasing,  since  both 
the  other  parts  of  the  Arctic  Slope  Province--the 
National  Petroleum  Reserve-- Alaska  and  the  area  north 
of  68  degrees  N.  latitude  and  east  of  the  western  bound- 
ary of  the  National  Petroleum  Reserve — Alaska--are 
excluded  from  leasing  under  sec.  1008  of  the  Alaska 
National  Interest  Lands  Conservation  Act. 

Asamera  Oil.  Inc..  Kenneth  J.  Gain,  77  IBLA  181 
7»ov.  18,  1983) 


Where  BLM  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a  second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
feror will  te  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  non-KGS  lands  dictates  that  the  person 
first  making  application  for  a  lease  (the  senior  offer- 
or) is  qualified  to  hold  it.   where  the  junior  offeror 
and  his  successors  in  interest  have  not  been  joined  to 
BLM's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  offer. 

Even  though  created  by  a  lease  issued  to  a  junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a  senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a  bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLM  to  allow  then  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

George  P. , Wglter,  Jr. .  47  IBLA  396  (May  22,  1980) 


A  noncompetitive  oil  and  gas  lease  may  only  te 
issued  to  the  first-qualified  applicant.   A  first-drawn 
drawing  entry  card  oil  and  gas  lease  offer  signed  by  an 
agent  but  which  is  not  accompanied  by  the  statements 
required  by  regulation  must  be  rejected  because  the 
offeror  is  not  the  first-qualified  applicant. 

li!EiBa_£§§e>!I££s_CorEi,  i»8  IBLA  338  (July  3,  1980) 


When  land  has  previously  been  included  in  a  lease 
that  has  been  canceled,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  13  CFR  3112. 

David  A.  Provinse.  50  IBLA  271  (Oct.  6,  1980) 


FIRST-QUALIFIED  APPLICANT 

where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after  no- 
tice, as  prescribed  by  43  CFR  3112.4-1,  disqualifica- 
tion is  automatic,  and  the  right  of  the  next  drawee  to 
receive  first  consideration  attaches  eo  instante. 

Zen i t h_Si_Mer r i t t ,  16  IBLA  24  (Feb.  20,  1980) 


An  oil  and  gas  lease  offer  filed  in  the  name  of 
a  corporation  in  a  simultaneous  filing  is  properly  re- 
jected where  it  is  not  accompanied  either  by  corporate 
qualification  papers  or  by  any  reference  to  a  serial 
number  where  such  information  might  be  found,  as  re- 
quired by  43  CFR  3102.4-1.  Such  omissions  cannot  be 
cured  after  the  drawing. 

Cheyenne  Resources.  Inc..  46  IBLA  277  (Bar.  27,  1980) 

87  I.D.  110 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a  set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5  years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 
Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  ten  is  defined  in 
43  CFR  3100.0-5(b) . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  tq  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLM  prior  to 
a  simultaneous  drawing,  without  communicating  such 
waiver  to  the  client,  and  without  any  contractural  con- 
sideration running  from  the  client  to  the  leasing  ser- 
vice, the  "waiver"  is  without  effect  as  a  matter  of  law 
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and  the  successful  drawee  is  required  to  make  a  showing 
as  to  sole  party  in  interest  under  43  CFR  3102.7. 

Donald_Wi_Coieri_Fred_Li_En(jleA_dibiaA_Resource_  Service 

Co___Inc_ (Appellants)  ;  Alfred  L,  Easterday,  Bureau  of 

La nd_ Management l__s_o_dents) (On  Judicial  Remand)  , 

50~IBLA  306  (Oct.  14,~1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a  set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5  years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 
Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  ten  is  defined  in 
43  CFR  3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
with  the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLH  prior  to 
a  simultaneous  drawing,  without  communicating  such  wai- 
ver to  the  client,  and  without  any  contractural  consid- 
eration running  from  the  client  to  the  leasing  service, 
the  "waiver"  is  without  effect  as  a  matter  of  law  and 
the  successful  drawee  is  required  to  make  a  showing  as 
to  sole  party  in  interest  under  43  CFR  3102.7. 

The  fact  that  an  entitlement  to  share  in  the  pro- 
ceeds from  the  sale  of  a  lease  is  contingent  upon  the 
lease  being  sold  does  not  mean  that  this  entitlement  is 
not  an  "interest,"  as  an  "interest"  includes  any  claim 
to  a  share  in  profits  which  may  be  derived  from  the 
lease.   Where  an  agreement  creating  such  an  entitlement 
exists  when  an  offer  is  filed,  its  existence  must  be 
disclosed  on  pain  of  rejection  of  the  offer. 

___R__Weedon__Jr ___e t_al_ ,  51  IBLA  378  (Dec.  31,  1980) 
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required  to  disclose  this  interest  at  the  time  of 
filing  under  43  CFR  3102.7 

I_i_t___i____fl__f___°______2______ervice_Co.x__nc_, 

52  IBLA  182  (Jan.  26,  1981)  "  ~88  I.C.  236 


A  protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  based  on  vague  alle- 
gations of  noncompliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Phil ________ __i_ t    53  IBLA  57  (Feb.  27,  1981) 

______E_____2__.  6U  IBLA  149  (Hay  24,  1982) 

Juan__artin,  71  IBLA  211  (Bar.  15,  1983) 


A  noncompetitive  oil  and  gas  lease  may  only  te 
issued  to  the  first-qualified  applicant  therefor.   An 
extension  of  time  may  be  granted  to  supply  necessary 
evidence  of  joinder  in  a  unit  agreement  prior  to 
lease  issuance  and  a  lease  offer  will  not  be  rejected  in 
favor  of  a  junior  offeror  where  an  extension  is  timely 
requested  and  the  requested  evidence  is  provided  in 
good  faith  and  without  unreasonable  delay  thereafter. 

_arbara_J__Hiernber_erA_Tho»as_H__C_onnell_,  53  IBLA  112 
(HarT  4,  198l7  "  88  I.E.  317 


where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  43  CFR  3112.4-1,  disqualifi- 
cation is  automatic,  no  excuse  say  be  considered,  no 
discretion  exercised,  no  grace  period  invoked,  and  the 
right  of  the  next  drawee  to  receive  first  consideration 
attaches  eo  instante. 

Robert  E.  Bergman  and  Evan  V.  Bergman,  53  IBLA  122 
(Bar.  57  1981) 


When,  in  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  offers,  the  first-drawn  offeror  is  notified 
to  submit  the  first  year's  advance  rental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre- 
scribed 15  days.   where  the  offeror  has  failed  to  sub- 
mit a  signed  check  for  the  advance  rental  within  the 
time  allowed,  he  is  properly  disqualified  to  receive 
the  lease. 

________________ •    52  IBLA  125  (Jan.  13,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay 
the  leasing  service  according  to  a  set  schedule,  even 
if  the  offeror  negotiates  the  sale;  and  where  such 
agency  to  negotiate  is  to  be  valid  for  5  years,  the 
leasing  service  has  an  enforceable  right  to  share  in 
the  proceeds  of  any  sale  of  the  lease  or  any  interest 
therein,  and  any  payments  of  overriding  royalties 
retained.   Such  an  agreement  creates  for  the  leasing 
service  an  "interest"  in  the  lease  as  that  term  is 
defined  in  43  CFR  3100.0-5  (b),  and  the  offeror  is 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  ELM  prior 
to  a  simultaneous  drawing,  without  communicating  such 
"waiver"  to  the  client,  and  without  any  contractual 
consideration  running  from  the  client  to  the  leasing 
service,  the  "waiver"  is  without  effect  as  a  matter  of 
law  and  both  the  successful  drawee  and  the  leasing  ser- 
vice are  required  to  make  a  showing  as  to  their  respec- 
tive interests  under  43  CFR  3102.7. 
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An  undated  DEC  lease  offer  is  defective  and  Bust 
be  rejected. 

fiose_Petroleum_Corp.i_et_al..,  54  IBLA  194  (Apr.  23, 
198lf  88  I.D.  479 
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entire  tine  period  from  receipt  of  the  Board's  decision 
within  which  to  submit  the  rental. 

Robert  A.  Shryock.  Jas.  0.  Breene,  Jr.,  55  IBLA  74 
(June  1,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5  (b)  . 

where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  with  the  BLM  prior 
to  a  simultaneous  drawing,  without  communicating  such 
"waiver"  to  the  client,  and  without  any  contractual 
consideration  running  from  the  client  to  the  leasing 
service,  the  "waiver"  is  without  effect  as  a  matter  of 
law  and  both  the  successful  drawee  and  the  leasing  ser- 
vice are  required  to  make  a  showing  as  to  their  respec- 
tive interests  under  43  CFR  3102.7. 

Inexco_Oil_Coi_et_ali,  54  IBLA  260  (Apr.  28,  1981) 

Siibur_Gi_Desens_et_ali.  54  IBLA  271  (Apr.  28,  1981) 

Sober t_E^_Belknap_et_ali,  55  IBLA  200  (June  16,  1981) 

Resource  Service  Co,,,  Inc.,  Grace  K,  Greco,  55  IBLA 
343  (June  26,  198l7 

U22ds  Petroleum_Cor£i_et_ali,  55  IBLA  348  (June  26, 
1981)"" 

Richard  E.  McDonald.  Resource  Service  Co.,  Inc., 
56  IBLA  12  (June  30,  1981) 


where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  over-the-counter  lease  offer  as  required 
by  the  regulations  in  43  CFR  3111.1-1  (a)  the  lease 
offer  is  properly  rejected.   Failure  to  submit  the 
required  number  of  copies  is  not  included  in  the  list 
of  curable  defects  in  43  CFR  3111.1-1  (e)  and,  there- 
fore, the  offer  must  be  rejected.   However,  when  the 
additional  required  copy  of  the  lease  offer  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  from  the  time  of  the  fil- 
ing of  the  additional  copy  with  the  BLH. 

£uiii§_ Wheeler,  55  IBLA  65  (Hay  29,  1981) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  the  advance  rental  within  15  days  after  notice, 
as  prescribed  by  43  CFR  3112.4-1,  disqualification  is 
automatic,  notwithstanding  the  tact  that  at  the  time 
of  the  notice  the  Secretary  had  suspended  the  Bureau  of 
Land  Management ' s  authority  to  issue  noncompetitive  oil 
and  gas  leases  until  further  notice.   However,  if  the 
first-drawn  applicant  files  a  notice  of  appeal  within 
that  time  period,  the  time  period  is  suspended  and  fol- 
lowing affirmation  of  Bureau  of  Land  Management's  deci- 
sion, the  first-drawn  applicant  is  properly  given  the 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  an  oil  and  gas  lease  offer  filed  over  the  counter 
for  land  formerly  included  in  a  lease  which  expired  at 
the  end  of  its  term  or  terminated  automatically  for 
nonpayment  of  rental  because  under  43  CFR  3112.1-1  such 
land  is  subject  to  the  filing  of  new  lease  offers  only 
in  accordance  with  simultaneous  filing  procedures. 

C.JLEiiS-.jLbtSier ,  56  IBLA  58  (July  10,  1981) 


when  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "in- 
terest" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5(b)  . 

where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an  in- 
terest in  the  lease  for  the  service,  and  the  service 
files  a  "waiver"  of  that  interest  (which,  by  its  own 
terms,  does  not  apply  to  the  service  agreement)  with 
the  BLM  prior  to  a  simultaneous  drawing,  without  commu- 
nicating such  "waiver"  to  the  client,  and  without  any 
contractual  consideration  running  from  the  client  to 
the  leasing  service,  the  "waiver"  is  without  effect 
as  a  matter  of  law  and  both  the  successful  drawee  and 
the  leasing  service  are  required  to  make  a  showing  as 
to  their  respective  interests  under  43  CFR  3102.7. 


*Asx_Sachenx  Resource  Service_Corx 
(July  16,  198l7 


Inc. 


56  IBLA  116 


Nancy  L.  Stewart,  Resource  Service  Co..  Inc..  56  IELA 
122  (July  167  1981) 

J2£i_Zuckerman_et_ali,  56  IBLA  193  (July  22,  1981) 

Robert  Semanko.  Mary  L.  Hollebon,  Resource  Service  Co, 
liii.  58  IBLA  340  (Oct.  19,  1981) 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.   Where  a  cor- 
porate applicant  fails  to  submit  with  its  over-the- 
counter  lease  offer  a  list  of  corporate  officials  as 
required  by  43  CFR  3102.2-5,  its  offer  receives  no 
priority  until  the  defect  is  cured. 

lliS s- Te xas_E ner_3ix_ I nc^ ,  56  IBLA  211  (July  22,    1981) 

Tra^s;;Texas_|nerg,ix_Inc..,  57  IBLA  32  (Aug.  6,  1981) 
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FIRST- QUALIFIED  A PPL IC A  NT-- Con t inued 

Where  BLM  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetit ive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  rejects  the  previously  filed  offer  as  to  lands 
encompassed  in  the  lease  issued  to  the  junior  offeror 
asserting  that  the  junior  offeror's  assignee  is  a  bona 
fide  purchaser,  the  decision  will  be  vacated  as  the 
statute  governing  oil  and  gas  leasing  of  non-KGS  lands 
dictates  that  the  person  first  making  application  for 
a  lease  (the  senior  offeror)  is  qualified  to  hold  it. 
where  the  junior  offeror  and  his  successor  in  interest 
have  not  been  joined  to  BLN's  proceedings  or  named  as 
parties  on  appeal,  the  matter  will  be  remanded  to  BLM 
with  instructions  to  allow  them  to  show  cause  why  the 
leases  issued  pursuant  to  the  junior  offer  should  not 
be  canceled  and  to  show  that  they  acquired  their  inter- 
ests as  bona  fide  purchasers. 

A._Di_natchett,  56  IBLA  231  (July  22,  1981) 


FIBST-gUALIFIED  APPLICANT — Continued 

An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  by  a  partnership  but  which  is  not 
accompanied  by  statements  required  by  the  pertinent 
regulation  or  which  does  not  refer  to  the  file  serial 
number  of  the  record  where  the  statements  have  previously 
been  filed  is  defective  and  must  be  rejected. 

It  is  not  permitted  to  file  a  simultaneous  noncom- 
petitive lease  application  bearing  both  the  names  of 
an  association  and  of  an  individual.   Where  an  indivi- 
dual intends  to  subnit  an  application  on  behalf  of  the 
partnership,  he  should  list  its  name  alone  on  the 
application  and  sign  the  card  as  its  authorized  agent. 

A  partnership's  defective  simultaneous  noncompeti- 
tive oil  and  gas  lease  application  is  not  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

Ste£hen_Ai_Pit tx_L_6  P  Investments,  57  IBLA  365 
(Sept.  8,  1981) 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.   Where  an  oil 
and  gas  lease  has  issued  to  a  corporate  applicant  whose 
offer  lacked  priority  because  of  noncompliance  with 
13  CFR  3102.2-5,  requiring  the  filing  of  a  list  of  cor- 
porate officials,  such  lease  is  properly  canceled  where 
another  offer  was  filed  for  the  same  lands  before  the 
applicant  cured  the  defect  in  its  own  offer. 

!£2ns:.Texas_Ener32i_Inc.r,  56  IBLA  295  (July  28,  1981) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  U3  CFR 
3100.0-5  (b)  . 

where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BLM  prior  to  a  simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
the  client,  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a  natter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a  showing  as  to  their  respective  inter- 
ests under  <43  CFR  3102.7  (1979). 

£I°Zd_0 .._Loch ner ,  56  IBLA  271  (July  28,  1981) 


Where  an  oil  and  gas  lease  offeror  fails  to 
respond  within  a  prescribed  period  of  time  to  an  order 
to  submit  specific  information  necessary  to  determine 
whether  offeror  is  qualified,  the  offer  is  properly 
rejected. 

Jud i t h_G ai l_Bel 1 ,  57  IBLA  139  (Aug.  25,  1981) 


where  ELM  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetitive  over-the-counter  offer  is 
junior  to  a  valid  previously  filed  offer,  where  it 
subsequently  issues  a  second  conflicting  lease  for  the 
same  lands  to  the  senior  offeror,  and  where  the  junior 
lease  has  not  been  assigned  to  a  bona  fide  purchaser, 
BLM's  decision  canceling  the  lease  issued  to  the  senior 
offeror  will  be  vacated,  because  the  statute  governing 
oil  and  gas  leasing  of  non-KGS  lands  dictates  that  the 
qualified  person  first  making  application  for  a  lease 
(the  senior  offeror)  is  entitled  to  receive  any  lease 
which  is  issued. 

I2li_ issocia t esj, _Lt d_. ,  58  IBLA  25  (Sept.  16,  1981) 


Where  an  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  filed  by  a  corporation  unaccompanied 
by  a  statement  of  its  qualifications  or  a  reference  by 
serial  number  to  the  record  in  which  it  has  been  filed, 
and  such  defect  is  remedied  prior  to  the  filing  of  any 
junior  offer,  such  offer  may  be  considered  with  pri- 
ority as  of  the  date  the  curative  information  is  filed. 

Cen  t  ur_y_0  i  1_  a  n  d_Gas_CorE  .  ,  58  IBLA  227  (Sept.  30,  1981) 


A  simultaneous  noncompetitive  oil  and  gas  lease 
application  which  is  not  dated  is  properly  rejected. 

Jer  ri_R_._  Si  i  t  h  ,  58  IBLA  232  (Oct.  6,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f)  are 
not  answered  by  checking  appropriate  boxes  in  the  appli- 
cation as  the  instructions  require. 

A  first-drawn  application  that  is  defective  because 
of  noncompliance  with  4 3  CFR  3112.2  cannot  ke  cured  by 
submission  of  additional  information  after  the  drawing. 

fle£»an_BirnbauB,  58  IBLA  279  (Oct.  8,  1981) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  properly  completed  in  accordance 
with  regulation  4  3  CFR  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f ) ,  dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  43  CFR 
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3112. 4-3  and  multiple  filings  violative  of  43  CFR 
3112.6-1,  are  left  unanswered. 

Joan-Si-MaMiEe,  59  IBLA  130  (Oct.  26,  19al) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with  regu- 
lation U3  CFR  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  other  parties  in  interest  and  multiple 
filings,  are  left  unanswered. 

Miiiii»_£i_SSi!iiSi«  59  IB^A  226  (Oct.  28,  1981) 


Where  an  offeror  fails  to  submit  a  list  of  corpo- 
rate officers  with  his  noncompetitive  over-the-counter 
lease  offer,  as  required  by  43  CFR  3102. 2-5  (a)  (3) ,  the 
lease  offer  is  properly  rejected.   However,  when  the 
required  evidence  of  corporate  qualifications  is  sub- 
mitted with  the  notice  of  appeal,  the  offer  may  be 
reinstated  and  allowed  to  earn  priority  from  the  time 
of  submission  of  the  evidence  of  qualifications. 

H°ia_§iIier_Mines_CoiX_Inci,  60  IELA  107  (Nov.  20, 
1981) 


21t_AND_GAS_LEASES — Continued 

FIRST-QUALIFIED  APPLICANT — Continued 

required  by  43  CFR  3102.2-5,  and  pursuant  to  43  CFR 
3112.6-1  (b),  BLB  properly  rejects  the  application. 

Cimarron_Corj:.  ,  61  IBLA  90  (Dec.  31,  1981) 

Redwood_Em£ire  Land  and_Royalti  Coi(  62  IELA  296 
7Bar7~l6,~1982r~" 

Redwood_Eipire_Land_£_Rojaltj_Coi,  64  IELA  267 
(June  2,  19827 
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Iill_fl§ihis_et_al. ,  61  IBLA  131  (Jan.  15,  1982) 


Where  a  decision  of  a  BLB  state  office  requires 
a  priority  applicant  for  an  oil  and  gas  lease  being 
issued  through  the  simultaneous  filing  system  to  file 
supplemental  information  within  a  specified  period  of 
time,  and  the  information  is  filed  after  this  period 
has  run,  then  delay  in  filing  may  not  be  waived  pur- 
suant to  43  CFR  1821.2-2  (g),  because  the  rights  of 
applicants  drawn  with  a  subsidiary  priority  have  inter- 
vened. 

Fi_Peter_Zoch,  60  IBLA  150  (Nov.  24,  1981) 


An  entitlement  to  share  in  the  proceeds  from  the 
sale  of  a  lease  or  part  thereof,  contingent  upon  the 
lease  being  sold,  is  an  "interest,"  as  an  "interest" 
includes  any  claim  to  a  share  in  profits  which  may  be 
derived  from  the  lease.   Where  an  agreement  creating 
such  an  entitlement  exists  when  an  offer  is  filed,  its 
existence  must  be  disclosed  on  pain  of  rejection  of  the 
offer. 

S°§it2_lEaJiIl2»  60  IBLA  316  (Dec.  18,  1981) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit,  within  15  days  after  notice,  payment  of  the 
advance  rental  identifying  the  lease  account  to  which 
it  is  to  be  applied  as  prescribed  by  43  CFR  3112.4-1 
(1979),  disqualification  is  automatic,  and  the  right  of 
the  next  drawee  to  receive  first  consideration  attaches. 

EI»er_Ji_ Parker,  61  IBLA  248  (Jan.  28,  1982) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where  a  corpo- 
rate applicant  in  a  noncompetitive  simultaneous  drawing 
does  not  have  on  record  in  its  corporate  qualifications 
file  a  complete  list  of  its  corporate  officers  and  the 
identification  of  those  officers  who  are  authorized  to 
act  on  behalf  of  the  corporation  as  required  by  43  CFR 
3102.2-5  (a)  (3),  and  does  not  submit  such  a  list  with 
its  application,  the  application  is  properly  rejected. 

Altex_Oil_Cor£. ,  61  IBLA  270  (Jan.  29,  1982) 


A  defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened.  The  Department  is  authorized  to  accept  only 
the  offer  of  the  first-qualified  applicant,  one  who  has 
fully  complied  with  all  the  regulations. 

Jeff_Co.,  61  IBLA  74  (Dec.  31,  1981) 

Job  n_|\_  Jacobs,  66  IBLA  219  (Aug.  16,  1982) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where  on  a 
simultaneous  oil  and  jas  lease  application  a  corporate 
applicant  references  a  corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualifications  as 


An  oil  and  gas  lease  offer  filed  in  the  name 
of  a  corporation  in  a  simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  either  by  evidence 
of  corporate  qualifications  required  by  the  regulations 
currently  in  effect  or  by  any  reference  to  a  serial 
number  where  such  information  might  be  found,  as 
required  by  43  CFR  3102.2-5.   Such  omission  cannot  be 
cured  after  the  drawing. 

Saaed an_2ii_£2I£i »  62  IBL»  228  (Bar.  10,  1982) 


A  noncompetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a  corporation  in  a  simultaneous 
drawing  is  properly  rejected  where  it  is  not  accom- 
panied by  a  complete  list  of  corporate  officers,  pur- 
suant to  43  CFR  3102.2-5  (a)  (3) ,  and  where  the  corporate 
qualifications  file  referenced  in  the  application  was 
incomplete.   Such  a  deficiency  cannot  be  cured  after 
the  drawing. 

Adobe_Oil_£_Gas_Cor£i,  63  IBLA  106  (Bar.  31,  1982) 

*!ilco_Pro£ertiesJ,_Inci,  68  IBLA  215  (Nov.  10,  1982) 
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QIL_AND_GAS_L EASES — Continued 

FIRST- QUALIFIED  APPLICANT — Continued 

Where  a  BLB  state  office  decision  requires  supple- 
mental filings  within  a  specified  period  of  tine  by  a 
priority  applicant  for  an  oil  and  gas  lease  to  be 
issued  through  the  simultaneous  filing  system,  in  order 
to  avoid  subsequent  BLB  action  to  reject  the  lease 
offer,  the  rights  of  applicants  drawn  with  subsidiary 
priority  do  not  vest  unless  and  until  BLB  takes  action 
to  reject  the  offer.   Where  the  filings  are  subsequently 
received  before  the  rights  of  applicants  drawn  with  a 
subsidiary  priority  have  intervened,  the  delay  in 
filing  may  be  waived  pursuant  to  43  CFR  1821.2-2(g). 

Where  an  applicant  with  first  priority  dies  after 
filing  an  oil  and  gas  lease  application,  but  prior  to 
issuance  of  the  lease,  his  personal  representative, 
heirs,  or  devisees  are  entitled  to  the  lease  provided 
there  is  filed  an  offer  to  lease  in  compliance  with 
U3  CFR  3102.8. 

Estate_of_Isidor_Deemar,  63  IBLA  217  (Apr.  13,  1982) 


2Ii_*ND_GAS_L EASES — Continued 

FIRST-QUALIFIED  APPLICANT — Continued 

3102.2-1  (c).   Such  omissions  cannot  be  cured  after  the 
drawing. 

Cluf f_0ilx_Inci,  64  IBLA  156  (May  25,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
tern,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFR  Subpart  3112. 

£u£tis_ Wheeler ,  64  IBLA  239  (Bay  28,  1982) 

P2iyt§_0AI_£_Minin3_Corp.i.  67  IBLA  17  (Sept.  3,  1982) 

Paiate_gil_6_Binina_Corp.,  69  IBLA  172  (Dec.  14,  1982) 

Jafes_H._Wi_Tsena,  69  IBLA  387  (Jan.  4,  1983) 


where  a  noncompetitive  over-the-counter  lease 
offer  for  unsurveyed  acquired  lands  fails  to  provide  a 
land  description  from  the  deed  or  other  acquisition 
document,  or  by  courses  and  distances,  and  fails  to 
include  a  map  indicating  the  desired  lands,  as  required 
by  U3  CFR  3101. 2-3  (b),  the  offer  is  properly  rejected. 
However,  when  the  additional  required  information  is 
filed  with  the  notice  of  appeal,  the  offer  may  be  rein- 
stated and  given  priority  from  the  time  of  the  filing 
of  such  information. 

Bry,an_Oi_Blevins,  63  IBLA  304  (Apr.  26,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a  corporation  in  a  simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a  list  of  cor- 
porate officers  as  required  by  43  CFR  3102.2-5(a)  or  by 
a  reference  to  a  BLB  serial  number  indicating  where 
such  information  can  be  found.   Such  an  omission  cannot 
be  cured  after  the  drawing. 

fii£^2I2_Cr eek_0 i l_Co_. ,  63  IBLA  313  (Apr.  27,  1982) 

£0£!Ues_Ener:l.y._CorEi,  66  IBLA  313  (Aug.  24,  1982) 

Adobe_Oil_S_Gas_CorE.,  73  IBLA  263  (June  7,  1983) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where  on  a 
simultaneous  oil  and  gas  lease  application  a  corporate 
applicant  references  a  corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualifications  as 
required  by  43  CFR  3102.2-5,  and  pursuant  to  43  CFR 
3112.6-1  (b),  BLB  properly  rejects  the  application. 

A  defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened . 

laESi-IfiSiai.CorjL;. ,  64  IBLA  92  (Bay  12,  1982) 


An  oil  and  gas  lease  application  filed  by  a  cor- 
poration in  a  simultaneous  filing  is  properly  rejected 
where  it  is  not  accompanied  either  by  corporate  quali- 
fication papers,  as  required  by  43  CFR  3102.2-5,  or  by 
any  reference  to  a  serial  number  indicating  where  such 
information  can  be  found,  as  permitted  by  43  CFR 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5(b)   (1979). 

Bichi<jan    Wisconsin_Pip.eline_COj_   et_ali(    64    IBLA    247 
(Bay    287~l9827 

B52id_Ai_Reece_et_al_.  ,  65  IBLA  12  (June  21,  1982) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  ty  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a  set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5  years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.   Such 
an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  offer  which  must  be  disclosed 
under  43  CFR  3102.7  (1979). 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a  leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BLB  prior  to  a  simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
the  client  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a  matter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a  showing  as  to  their  respective 
interests  under  43  CFR  3102.7  (1979). 


Gordon  J.  Lindsay,  Resource  Service  Co.,  Inc., 
279~7june~4,  1982) 


64  IELA 
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FIR ST- QUALIFIED  APPLICANT — Continued 

Where,  under  43  CFB  3102.2-5,  evidence  of  a  cor- 
poration's qualifications  to  hold  an  oil  and  gas  lease 
■ust  be  submitted  siaul taneously  with  the  lease  offer 
or  reference  be  made  to  the  BLM  serial  number  where 
the  material  has  earlier  been  filed,  and  where  such 
information  is  not  submitted  with  the  offer,  the 
offer  is  deficient,  the  filing  ineffective,  and  no 
priority  attaches.   However,  where  the  applicant  sub- 
aits  the  missing  evidence  before  rejection  occurs  or 
becoaes  final,  13  CFR  3102.2-5  is  satisfied,  an  effec- 
tive filing  occurs,  and  priority  attaches  on  the  date 
the  deficiency  is  cured. 

A  noncoapetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  offeror.   where  a  cor- 
porate applicant  fails  to  subait  with  its  over-the- 
counter  lease  offer  a  list  of  corporate  officials  as 
required  by  43  CFR  3102.2-5,  its  offer  receives  no 
priority  until  the  defect  is  cured.   Where  an  oil  and 
gas  lease  has  issued  to  a  corporate  offeror  whose  offer 
lacked  priority  originally  because  of  noncoapliance 
with  43  CFR  3102.2-5,  such  lease  is  properly  canceled 
only  where  another  offer  was  filed  for  the  saae  land 
before  the  applicant  cured  the  defect  in  its  offer. 

£eter_Di_Van_Der_Jaat,  65  IBLA  56  (June  23,  1982) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  in  the  naae  of  a  partnership  but 
which  is  not  accompanied  by  statements  required  by  the 
pertinent  regulations  and  which  does  not  refer  to  the 
file  serial  number  of  the  record  where  the  statements 
have  previously  been  filed  is  defective  and  aust  be 
rejected. 

A  partnership's  defective  simultaneous  noncompet- 
itive oil  and  gas  lease  application  is  not  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

P ir indel_In vest  men t_ Research,  65  IBLA  111  (June  24, 
1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  foras  were 
not  received  by  BLM  within  30  days  froa  the  receipt  of 
notice. 

?aEi;en_Ri_H aas ,  66  IBLA  107  (Aug.  4,  1982) 


Ap  oil  and  gas  lease  offer  aust  be  rejected 
when  the  land  applied  for  has  been  leased  to  a  senior 
offeror  under  a  proper  offer. 

Leo_Pi_Sas,  67  IBLA  36  (Sept.  8,  1982) 

Irvin_Wall,  68  IBLA  299  (Nov.  19,  1982) 

J^a§§_£i_§£S»£!!§oi!'  77  IB1-A  150  (Nov.  15,  1983) 

Bellwether_ExEloration_Co^,  78  IBLA  188  (Jan.  4,  1984) 

3ar  da  a_Ex_plor  a  t  i  on  x_  I  n  c.  ,  79  IBLA  259  (Mar.  6,  1984) 

Charles_Ei_Shaw,  81  IBLA  347  (June  25,  1984) 


A  junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a  senior  offeror  and  the  junior 
offeror  incorrectly  alleges  that  the  senior  offeror  had 
not  identified  the  proper  county  in  describing  the  land. 


OIL  AND  GAS  LEASES — Continued 

FIRST- QUALIFIED  APPLICANT — Continued 

Because  a  noncompetitive  oil  and  gas  lease  Bay  be 
issued  only  to  the  first-qualified  applicant,  a  junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin  Wall.  68  IBLA  308  (Nov.  19,  1982) 

Irvin_Wall,  68  IBLA  311  (Nov.  19,  1982) 

Ir»ie_«aII»  6<?  IBLA  175  (Dec.  14,  1982) 

l£2i£_>!all»  70  IBLA  183  (Jan.  20,  1983)     90  I.D.  3 

Irvin  Wall.  76  IBLA  186  (Oct.  3,  1983) 


An  oil  and  gas  lease  application.  Form  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered  and  applicant's 
failure  to  check  these  items  on  the  form  cannot  be 
cured  where  the  rights  of  the  second-drawn  applicant 
have  intervened. 

Leonardos teaman,  68  IBLA  364  (Nov.  22,  1982) 


A  defective  application  for  noncompetitive  oil  and 
gas  lease  submitted  pursuant  to  the  simultaneous  filing 
procedure  is  not  curable  by  submission  of  required  evi- 
dence of  qualifications  after  the  drawing,  for  the 
reason  that  the  rights  of  the  second  and  third  quali- 
fied applicants  have  intervened. 

A  first-drawn  application  in  a  simultaneous  filing 
procedure  drawing  is  a  noncompetitive  offer  to  lease 
for  oil  and  gas  and  does  not  create  a  property  right  in 
the  offeror. 

IS£_fi_liena#  68  IBLA  381  (Nov.  23,  1982) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where,  on  a 
noncompetitive  over-the-counter  lease  offer,  a  corporate 
applicant  refers  to  a  corporate  qualifications  file 
which  lists  all  officers  of  the  corporation,  compliance 
with  43  CFR  3102.2-5  has  been  accomplished  even  if 
the  file  fails  to  show  that  some  of  the  listed  officers 
hold  more  than  one  corporate  office. 

f I5ndy.^_I nc .  ,  69  IBLA  26  (Nov.  26,  1982) 


A  noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant, and  cancellation  is  mandatory  where  an  oil  and 
gas  lease  is  issued  to  a  party  other  than  the  first- 
qualified  applicant  in  violation  of  a  statute  or 
regulation  of  the  Department. 

Where  a  listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualifications 
file  maintained  by  an  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deemed  coaplete  in  the 
absence  of  any  mention  of  a  corporate  treasurer  if  the 
corporate  president  serves  in  a  dual  capacity  as  treas- 
urer and  the  president's  identity  is  disclosed  en  the 
list. 

£a u I_JL=._lea£  1  e ,  69  IBLA  54  (Nov.  29,  1982) 


IIIiH-Miii.  6«  IBLA  243  (Nov.  16,  1982) 
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OIL  AND  GAS  LEASES — Continued 

FIRST- QUALIFIED  APPLICANT — Continued 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  in  the  simultaneous  filing  program  fails  to 
submit  the  first  year's  advance  rental  within  30  days 
from  receipt  of  notice  to  do  so,  as  required  by  43  CFR 
3112. 4-1  (a),  his  application  is  properly  rejected  under 
43  CFR  3112.6-1  (d)  . 

R-  E-  Frasch.  69  IBLA  66  (Hov.  30,  1982) 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  in  favor  of  a  senior  offer  that  would 
qualify  regardless  of  whether  it  was  adjudicated  on  the 
basis  of  the  rules  applicable  at  the  time  it  was  filed 
or  at  the  tine  the  lease  was  issued. 

Irvin_Wall,  69  IBLA  154  (Dec.  13,  1982) 


______________*___- -Continued 

FIRST- QUALIFIED  APPLICANT—Cont inued 

A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  need  not  be  rejected  merely  because  the 
applicant  failed  to  initial  an  attachment  to  the 
application. 

Because  a  noncompetitive  oil  and  gas  lease  may 
be  issued  only  to  the  first-qualified  applicant,  a 
junior  offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  the  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Where  a  lease  improperly  issued  to  a  senior  offeror 
is  canceled,  the  offer  of  the  applicant  having  next 
priority  is  entitled  to  consideration. 

IX2iS_Ia.II.  69  IBLA  371  (Jan.  3,  1983) 


An  application  drawn  first  in  a  simultaneous  draw- 
ing which  is  filed  in  the  name  of  a  partnership  but 
which  is  not  accompanied  by  evidence  of  qualifications 
required  by  the  pertinent  regulations  and  which  does 
not  refer  to  the  serial  number  of  the  record  where  the 
statements  have  previously  been  filed  with  and  accepted 
by  the  Bureau  of  Land  Management  is  defective  and  must 
be  rejected. 

_______ ________ '  69  IBL*  199  (Dec.  15,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLH  within  3C  days  from  the  receipt  of  notice. 

___■___________.  70  IB-*  69  (Jan.  11,  1983) 

__2_____________!i___i__»  76  IBLA  337  (Oct.  20,  1983) 

_______________ »  7e  IBL*  !  (Dec.  12,  1983) 

__________!______.  78  IBL*  150  (Dec.  29,  1983) 


Where  a  listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualifications 
file  maintained  by  the  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deemed  complete  in  the 
absence  of  any  mention  of  a  corporate  treasurer  or 
secretary  if  these  offices  are  held  by  other  corporate 
officers  serving  in  a  dual  capacity  and  the  identity  of 
these  corporate  officers  is  disclosed  by  the  list. 

__________■___.  69  IBL*  275  (Dec.  21,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  to  the  wrong  BIB 
office  and  were  not  thereafter  received  by  the  proper 
BLR  office  within  30  days  from  the  receipt  of  notice  of 
priority. 

Jerry  W.  Wolf.  70  IBLA  131  (Jan.  14,  1983) 


An  oil  and  gas  lease  application  filed  by  a  part- 
nership in  a  simultaneous  filing  is  properly  rejected 
where  it  is  not  accompanied  either  by  partnership 
qualification  papers,  as  required  by  43  CFR  3102. 2-4, 
or  by  any  reference  to  a  serial  number  indicating  where 
such  information  can  be  found,  as  permitted  by  43  CFR 
3102.2-1  (c)  . 

James  W. .Lacy.  69  IBLA  285  (Dec.  21,  1982) 


A  noncompetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a  corporation  in  a  simultaneous 
drawing  is  properly  rejected  where  it  is  not  accompa- 
nied by  a  complete  list  of  corporate  officers,  pursuant 
to  43  CFR  3102.2-5(a)  (3)   (1981),  and  where  the  corpo- 
rate qualifications  file  referenced  in  the  application 
was  incomplete.   Such  a  deficiency  cannot  be  cured 
after  the  drawing. 

2___E__ _________ fl__ .  69  IB"  357  (Jan.  3,  1983) 


An  applicant  receiving  priority  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  payment  of  the  proper  amount  of 
advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112.4-1  (a),  is  automatically  disqualified  to  receive 
a  lease. 

Derelys  W.  Delano.  69  IBLA  360  (Jan.  3,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  43  CFR  3111.1-1  (a)  where  the  offeror  signs  one 
copy  of  the  offer  form  but  fails  to  sign  the  other  four 
copies. 

D^n^Yates,  70  IBLA  134  (Jan.  14,  1983) 


Where  an  applicant  fails  to  file  five  copies  of  a 
noncompetitive  lease  offer  as  required  by  the  regula- 
tions in  43  CFR  3111.1-1  (a),  the  lease  offer  is  prop- 
erly rejected.   Failure  to  submit  the  required  number 
of  copies  is  not  included  in  the  list  of  curable 
defects  in  43  CFR  3111.1-1  (e)  and,  therefore,  is  fatal 
to  the  oil  and  gas  offer. 

Robert  G.  Lynn.  70  IBLA  141  (Jan.  17,  1983) 

Robert  G.  Lynn  (On  Reconsideration) .  7  3  IELA  288 
(June  7,  1983) 


An  oil  and  gas  lease  application  filed  in  the 
name  of  a  corporation  in  a  simultaneous  drawing  is 
properly  rejected  where  it  is  not  accompanied  by  a 
complete  list  of  corporate  officers,  pursuant  to 
43  CFR  3102.2-5  (a)  (3)  (1981),  and  where  the  corporate 
qualifications  file  referenced  in  the  application  was 
incomplete.   Such  a  deficiency  cannot  be  cured  after 
the  drawing. 

Fuel  Exploration.  Inc..  70  IBLA  361  (Feb.  3,  1983) 
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2IL_AU2_2.AS_t.EA  S  ES — Con  t  i  nued 

FIRST- QUALIFIED  APPLICANT — Continued 

Where  a  noncompetitive  oil  and  gas  lease  has 
erroneously  been  issued  to  a  party  other  than  the 
first-qualified  applicant,  cancellation  is  mandatory. 

_____.____o.___'  70  IBLA  373  (Feb.  a,  1983) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  43  CFB  3112.14-1  (1979),  dis- 
qualification to  receive  a  lease  is  automatic. 

Beverl______acdowe_l__Doroth__Lan_le_,  71  IBLA  2  3 

7?eb.  15,  1983) 


Where  an  oil  and  gas  lease  offeror  signs  an  offer 
form  in  ink,  photocopies  tour  exact  reproductions  of 
the  offer  form,  including  the  signature,  with  the 
intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  five  documents  as  the  offer, 
that  offer  fulfills  the  signature  requirement  of  43  CFR 
3111.1-1  (a),  and  it  is  improper  to  reject  that  offer 
because  the  four  photocopies  were  not  personally  signed. 

Fa_ette__il____as_Cor__,  71  IBLA  79  (Feb.  22,  1983) 


A  first-drawn  drawing  entry  card  in  a  simultaneous 
filing  held  prior  to  Bay  23,  1980,  was  a  noncompetitive 
offer  to  lease  oil  and  gas  and  did  not  create  a  prop- 
erty right  in  the  offeror.   No  rights  to  a  lease  sur- 
vive the  withdrawal  of  such  offer. 

_____________»  7*  IBL4  llb  (Bar.  2,  1983) 


A  junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a  senior  offeror  and  the  junior 
offeror  fails  to  provide  valid  reasons  why  the  senior 
offer  should  be  considered  defective. 

__»_______.  71  IBLA  209  (Bar.  15,  1983) 

_2__2___2__i_.  ?5  IBLA  113  (Aug.  12,  1983) 

_____________«  78  IBLA  239  (Jan.  10,  1984) 

______i____x________»  8"  ISL*  197  (Dec.  21,  1984) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  need  not  be  rejected  merely  because  the 
applicant  failed  to  initial  an  attachment  to  the 
application . 

Because  a  noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a  junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a  senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin_Wall,  71  IBLA  319  (Bar.  28,  1983) 


OIL  ANDGAS  LEASES — Continued 


FIR  ST- QUALIFIED  APPLICANT — Continued 


Where  a  lease  agreement  is  mailed  to  a  first- 
qualified  applicant  at  his  last  address  of  record  by 
certified  mail,  delivery  to  that  address  is  adequate 
regardless  of  whether  it  was  actually  received  by  the 
applicant  or  not.   A  tender  of  lease  agreement  by  the 
applicant  more  than  30  days  subsequent  to  the  date  of 
delivery  is  properly  rejected. 

A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  ty 
BLB  within  30  days  from  the  receipt  of  notice. 

fi_iE_S________iirt,  72  IBLA  358  (Bay  2,  1983) 


where  a  first-priority  oil  and  gas  lease  applicant 
fails  to  submit,  within  30  days  of  receipt  of  notice, 
the  signed  offer,  and  rental,  and,  where  the  offer  is 
signed  by  an  attorney-in-fact,  a  copy  of  his/her  power 
of  attorney  or  reference  to  the  serial  number  under 
which  such  authorization  is  filed,  as  prescribed  by 
43  CFR  3112. 4-1,  disqualification  is  automatic,  and 
the  rights  of  the  next  priority  applicant  attach  imme- 
diately.  However,  a  BLB  decision  issued  prior  to  the 
expiration  of  the  30-day  period,  which  rejects  an 
offer  for  failure  to  provide  the  power  of  attorney  or 
reference  to  a  serial  number,  is  premature  and  must  be 
set  aside  where  the  applicant  subsequently  provides 
that  information  within  the  30-day  period. 

Northwest  Exploration  Co,,  73  IBLA  123  (Bay  23,  1983) 


A  defective  application  for  a  noncompetitive  oil 
and  gas  lease  submitted  pursuant  to  the  simultaneous 
filing  procedure  is  not  curable  by  submission  of 
required  evidence  of  qualifications  after  the  drawing, 
for  the  reason  that  the  rights  of  the  second  and  third 
qualified  applicants  have  intervened. 

A  first-drawn  application  in  a  simultaneous  filing 
procedure  drawing  is  a  noncompetitive  application  to 
lease  for  oil  and  gas  and  does  not  create  a  property 
right  in  the  applicant. 

Warren  W.  Missley.  73  IBLA  234  (Bay  31,  1983) 


A  noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant.  A  defect  is  not  curable  to  the  eitent  that  the 
rights  of  third  parties  have  intervened.   Accordingly, 
the  lease  must  be  offered  to  the  first-qualified  appli- 
cant who  has  complied  with  the  Department's  regulations 
which  were  operative  and  controlling  at  the  time. 

______2i___°_»  ?3  IBLA  241  (June  1,  1983) 


Where  the  first-drawn  applicant  for  a  noncompeti- 
tive oil  and  gas  lease  in  the  simultaneous  filing 
program  fails  to  submit  the  first  year's  advance  rental 
within  30  days  from  receipt  of  notice  to  do  so,  as 
required  by  43  CFR  3112.4-1  (a),  his  application  is 
properly  rejected  under  43  CFR  3112.6-1  (d). 

Carl  A.  Peterson.  73  IBLA  347  (June  10,  1983) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a),  his  application  must  be  rejected. 

Richard  WT  Kulis.  72  IBLA  251  (Apr.  27,  1983) 


An  offeror  is  not  disqualified  where  a  written 
agreement  creating  other  parties  in  interest  in  an  oil 
and  gas  lease  offer,  filed  in  support  of  an  offer  pur- 
suant to  43  CFR  3102.2-7  (1981),  is  signed  by  the 
offeror  through  an  agent. 

S.O.C.  Oil  Co..  73  IBLA  350  (June  14,  1983) 
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2IL_*NB_S£.S_L£ASES — Contlnue<j 

FIRST- QUALIFIED  APPLICANT — Continued 

Where  an  oil  and  gas  lease  application  is  given 
first  priority  in  the  simultaneous  filing  procedure, 
and  the  application  was  filed  in  accordance  with  the 
regulation,  UJ  CFB  3102.5,  it  is  proper  for  the  Bureau 
of  Land  Management  to  issue  the  oil  and  gas  lease  to 
the  applicant  whose  application  was  drawn  with  first 
priority.   Bare  assertions  by  the  second-priority 
applicant  of  irregularities  by  the  t irst-priority  appli- 
cant do  not  rise  to  the  level  that  would  require  an 
investigation  to  verify  coapliance. 

J°J>dthan_Kutner,  7  3  IBLA  372  (June  15,  1983) 


Si  i_*lLB_SiS_  LEASES — Continued 

FIRST- QUALIFIED  APPLICANT — Continued 

Where,  under  «3  CPR  3102.2-5  (1981),  evidence  of 
corporation's  qualifications  to  hold  an  oil  and  gas 
lease  Bust  be  subaitted  simultaneously  with  the  lease 
offer  or  reference  be  Bade  to  the  BLM  serial  number 
where  the  material  has  earlier  been  filed,  and  where 
such  information  is  neither  subaitted  with  the  offer 
nor  referenced  thereon  by  serial  number,  the  offer  is 
deficient,  the  filing  ineffective,  and  no  priority 
attaches.   However,  where  the  applicant  submits  the 
aissing  evidence  before  rejection  occurs  or  becoaes 
final,  U3  CFR  3102.2-5  (1981)  is  satisfied,  an 
effective  filing  occurs,  and  priority  attaches  on  the 
date  the  deficiency  is  cured. 


An  offer  by  the  first-drawn  applicant  of  a 
simultaneous  filing  procedure  drawing  is  not  curable  by 
submission  of  the  required  aaterial  after  the  period 
for  such  submission  has  expired,  for  the  reason  that 
the  rights  of  the  second-  and  third-drawn  applicants 
have  intervened. 

U£ited_Ventures,  7«  IBLA  31  (June  2U,  1983) 


A  noncoapetitive  oil  and  gas  lease  aay  only 
be  issued  to  the  first-qualified  offeror.   Where  a 
corporate  applicant  fails  to  submit  with  its  over-the- 
counter  lease  offer  evidence  of  corporate  qualifica- 
tions as  required  by  U3  CFR  3102.2-5  (1981),  or  a 
reference  by  BLM  serial  nuaber  to  a  file  in  which  such 
inforBation  has  been  filed,  its  offer  receives  no 
priority  until  the  defect  is  cured. 

l£eico_0i l_Cg . ,  7U  IBLA  260  (July  22,  1983) 


When,  in  a  drawing  of  siaultaneously  filed  oil  and 
gas  lease  applications,  the  first-drawn  offeror  is  noti- 
fied to  subait  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  subaissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.   Autoaatic  disqualification,  steaming  froa 
untimely  filings,  will  not  be  avoided  by  allegations 
that  subaissions  were  tiaely  nailed  but  thereafter 
damaged  by  the  postal  service  and  returned  to  appellant. 

Bar j_ Jane_Assoc ia t es ,  7a  IBLA  U3  (June  27,  1983) 


Where  BLM  erroneously  issues  a  noncompetitive 
over-the-counter  oil  and  gas  lease  to  a  junior  offeror, 
BLM's  decision  canceling  that  lease  will  be  affiraed, 
since  the  law  requires  that  the  qualified  person  first 
aaking  application  for  a  lease  (the  senior  offeror) 
is  entitled  to  receive  any  lease  which  is  issued. 

Ai_W._Rutteri_Jr. ,  7U  IBLA  3U5  (July  28,  1983) 


An  oil  and  gas  lease  application  filed  by  a  part- 
nership in  a  simultaneous  filing  is  properly  rejected 
where  said  application  is  not  accoapanied  either  by  the 
qualification  papers  required  by  <43  CFR  3102. 2-U  (1981) 
or  by  any  reference  to  a  serial  nuaber  indicating 
where  the  requisite  information  can  be  found.   Such 
omissions  cannot  be  cured  after  the  drawing. 

tSBJ_Ex£loration_Group_,  74  IBLA  185  (July  18,  1983) 

LfiS-Associa t esx_ Inc . ,  7U  IBLA  192  (July  18,  1983) 


Where  an  applicant  has  withdrawn  his  first  filed 
simultaneous  oil  and  gas  lease  application  because  it 
contained  a  fatal  flaw,  and  thereafter  files  a  correct 
application,  it  is  iaproper  for  the  Bureau  of  Land  Man- 
agement to  reject  the  second  application  as  to  parcels 
for  which  it  received  first  priority  for  the  reasons 
that  the  applicant  aade  multiple  filings. 

J°h n_Hi_Tj_iaa ,  7D  IBLA  2U6  (July  19,  1983) 


A  siaultaneous  oil  and  gas  lease  application 
which  was  filed  in  the  naae  of  a  trust,  but  was  not 
accompanied  by  the  statements  required  by  U3  CFR 
3102.2-3  (1981)  and  which  did  not  refer  to  a  file 
reference  number  was  properly  rejected. 

52feert_Ti_Pi_Hetcalf_JTrustl.,  7«  IBLA  252  (July  22,  1983) 


statements  required  of  other  parties  in  interest 
in  connection  with  a  lease  offer  under  U3  CFR 
3102.2-7(b)  (1981)  must  include  a  statement  affirming 
the  party's  coapliance  with  the  acreage  liBitations  of 
03  CFR  3101.1-5  and  3101. 2-U.   With  respect  to  an 
over-the-counter  lease  offer,  where  such  a  statement  is 
not  filed  tiaely  within  15  days  of  filing  the  lease 
offer  as  required  by  regulation,  but  is  filed  prior  to 
final  rejection  of  the  lease  offer,  the  offer  may  be 
reinstated  only  with  priority  as  of  the  time  the 
required  information  is  filed. 

An  over-the-counter  oil  and  gas  lease  offer  which 
is  executed  by  two  offerors  will  not  be  rejected  for 
failure  to  provide  a  copy  of  an  agreement  with  other 
parties  in  interest  under  13  CFR  3102.2-7  (b)  (1981) 
where  both  offerors  have  properly  certified  that  they 
are  the  sole  parties  in  interest. 

Joe  8.  Johnson.  J.  Bass  Hahoney.  Resources  Investment 
CgxEi.  71  IeIa  383  (July  29,  1983) 
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£retaceous_£aj_tnershi£x_RBEx_Inc.  ,  75  IBLA  20  3 
(Iug7~227  1983)"" 
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OIL  AND  GAS  LEASgS--Conti nued 

FIRST- QUALIFIED  AP PLICA  NT-- Con t i nued 

Rejection  of  an  oil  and  gas  lease  offer  will  be 
set  aside  where  the  offeror  files  his  offer,  rental, 
and,  where  appropriate,  power  of  attorney  or  serial 
number  reference  thereto,  within  the  30-day  period  pro- 
vided by  regulation  43  CFR  3112.6-1  (b)  (2) ,  even  though 
the  offer,  rental,  and  appropriate  power  of  attorney 
materials  were  not  received  together  by  BLM. 

*S2£2_Pl2dactign_Coi,  75  IBLA  344  (Aug.  31,  1983) 


2IL_iN£_£.AS._  LEASES- -Continued 

FIR  ST- QUALIFIED  APPLICANT — Continued 

Failure  of  an  applicant  to  date  a  simultaneous 
oil  and  gas  lease  application  in  accordance  with 
43  CFR  3112.2-l(c)   (1982)  does  not  require  rejection 
of  the  application. 

IiIIi2_i:i_Ea£i£il»  78  IBLi  35B  (Jan.  27,  1984) 
i!§£2§I_Howard_Trott,  79  IBLA  146  (Feb.  23,  198U) 


When,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  offeror  is 
notified  that  he/she  is  to  submit  the  first  year's 
advance  rental  and  executed  lease  agreements,  those 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.   Automatic  disqualifi- 
cation, stemming  from  untimely  filings,  will  not  be 
avoided  by  reliance  on  the  assurance  of  the  Postal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
on  the  due  date. 

The  1980  amendment  of  43  CFR  3112.4-1  did  not 
create  an  ambiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  of  receipt.   The  reasons  for  the 
1980  amendments  stated  by  the  Secretary  in  the  Federal 
Register  at  the  time  of  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  to  provide 
that  the  sanction  for  failure  to  file  within  the  30-day 
period  is  the  rejection  of  an  applicant's  offer. 

Eaale_Basin_Partnership,  76  IBLA  2U1  (Oct.  17,  1983) 


where  an  acquired  lands  oil  and  gas  lease  offeror 
signs  an  offer  form  in  ink,  photocopies  exact  reproduc- 
tions of  the  offer  form,  including  the  signature,  with 
the  intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  documents  as  the  offer,  that 
offer  fulfills  the  signature  requirement  of  43  CFR 
3111.1-2  (a)  (1981),  and  it  is  improper  to  reject  that 
offer  because  the  photocopies  were  not  personally 
signed. 

James  L.  Camtlos  IIIX  Chjist_ine_Ci_Camblos,  78  IBLA 
369  (Jan.  30~1984)"~ 


An  applicant  receiving  priority  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  the  payment  of  the  proper  amount 
of  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  4  3  CFR 
3112. 1-1  (a) ,  is  automatically  disqualified  to  receive 
a  lease. 


_W.._Jones,  79  IBLA  295  (Bar.  20,  1964) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  BLH  within 
30  days  from  the  receipt  of  notice. 

Ja»S§_/ii_ScanaEico,  76  IBLA  290  (Oct.  18,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLM  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

£i_ii_5a££#  80  IfiLA  133  (Apr.  6,  1984) 


It  was  improper  to  disqualify  a  first-drawn  appli- 
cant in  the  simultaneous  oil  and  gas  leasing  program 
because  his  agent's  check  in  a  previous  drawing  was 
returned  as  uncollectible,  since  under  the  applicable 
regulations  the  check  in  question  should  not  have  been 
deposited  by  the  Bureau  of  Land  Management. 

£satie§_ An derson ,  76  IBLA  402  (Oct.  27,  1983) 


An  applicant  cannot  receive  any  priority  based  on 
an  application  deemed  to  be  unacceptable,  even  though 
the  application  is  included  in  the  selection  process 
and  selected  with  priority. 

Howell_Roberts_S£ear,  80  IBLA  150  (Apr.  6,  1984) 


BLH  must  reject  a  first-drawn  simultaneous  oil 
and  gas  lease  application  where  the  applicant  fails  to 
submit  the  executed  lease  agreement  and  first  year's 
rental  within  30  days  of  notice  to  do  so,  pursuant  to 
43  CFR  3112.4-1  (a),  in  spite  of  any  negligence  on  the 
part  of  the  Postal  Service  which  delayed  return  of  the 
lease  agreement  and  rental  payment. 

Jay._Ri._Anale,  7?  IBLA  242  (Nov.  29,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  provision  of  43  CFR  3111.1-l(a)  where  the  offeror 
signs  only  two  copies  of  five  submitted  lease  offer 
forms. 

SiiS_JU_£assari no ,  78  IBLA  242  (Jan.  10,  1984) 

91  I.D.  9 


where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a)   (1982),  his  lease  offer  must  be 
rejected. 

§-i_"i_iIIlner s ,  80  IBLA  153  (Apr.  9,  1984) 


In  Lowej  v.  Watt,  684  F.2d  957  (D.C.  Cir.  1982), 
and  Cp_yer~v.  WattT  720  F.2d  626  (10th  Cir.  1963),  the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d.t.a. 
Resource  Service  Co.  was  held  to  be  effective  to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company's  contract  with  its  clients.   The  waiver  teing 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a  client's  offer  at  the  time  of  a  drawing 
of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

Michigan  Wisconsin. Pipeline .Co. t£p_  Re  consider  a  tioni^ 

Geosearchx_Inc.x  John_A-_JSo£tieralen,  80  IBLA  317 
(May"77~19847~" 
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OIL  AND  GAS  LEASES--Cont l nued 


fi__  i____AS  LEASES — Continued 


FIRST- QUALIFIED  APPLICANT — Continued 

where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  executed  lease  agreement  and 
first  year's  advance  rental  payment  within  30  days 
after  receipt  of  notice  to  do  so,  as  prescribed  by 
43  CFR  3112.6-1 (a),  his  lease  application  must  be 
rejected. 

___________________'  81  IBLA  344  (June  25,  1984) 


FIBST-CUALIFIED  APPLICANT — Continued 

An  unsigned  check  tendered  within  the  30-day 
notice  period  provided  by  4  3  CFR  3112. 4-1  (a)  (1982)  is 
not  acceptable  for  rental  payment.   BLM  must  reject  an 
oil  and  gas  lease  offer  when  a  properly  executed  check 
submitted  for  rental  payment  to  replace  an  unsigned 
check  is  received  after  the  expiration  of  the  30-day 
period. 

Ste_hen____Tho__so_,  84  IBLA  116  (Dec.  12,  1984) 


If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.   An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a  noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a  property  right  in 
the  applicant  but  is  merely  a  hope  or  expectation.   The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.   An 
application,  however,  may  not  be  rejected  on  a  basis 
other  than  that  permitted  by  law. 

The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a  lease  issued 
to  him  but  only  a  right  to  be  preferred  over  other 
applicants  if  a  lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a  pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec.  401  of  the 
Federal  Oil  and  Gas  Royalty  Management  Act,  P.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  «  188  (1982). 

H2la_Gr.ace_Ptasy.nski,  82  IBLA  48  (July  11,  1984) 


FUTURE  AND  FRACTIONAL  INTEREST  LEASES 

Under  43  CFR  3130.2-1,  rental  for  noncompetitive 
oil  and  gas  leases  for  acquired  lands  in  which  the 
United  States  owns  an  undivided  fractional  interest  is 
payable  at  the  same  rate  as  provided  for  full  acreage 
leases  and  not  prorated. 

Wilfred  Ploiis.  45  IBLA  230  (Feb.  4,  1980) 


An  oil  and  gas  lease  offer  for  acquired  lands  in 
which  the  United  States  owns  a  fractional  mineral 
interest,  filed  before  Sept.  30,  1976,  must  have  teen 
accompanied  by  a  statement  showing  the  extent  of  the 
offeror's  ownership  of  the  operating  rights  to  the 
fractional  mineral  interest  not  owned  by  the  United 
States.   An  offer  which  was  defective  for  failure  to 
comply  with  this  mandatory  regulation  must  te  rejected 
where  it  was  filed  in  the  simultaneous  drawing  proce- 
dure. 

__■_______.  52  IBLA  360  (Feb.  19,  1981) 


In  a  simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.   An  appeal  is  properly 
dismissed  where  the  appellant  fails  to  point  out  the 
grounds  on  which  the  decision  appealed  from  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

__i_______2_I____________ -  B2  IBL*  59  (July  n«  1984) 


BLM  may  not  properly  reject  a  simultaneous  oil  and 
gas  lease  application  where  the  application  is  signed 
on  behalf  of  the  applicant  and  the  signature  includes 
the  title  of  the  applicant  as  "partner"  of  a  particular 
partnership,  designated  as  another  party  in  interest, 
since  it  is  possible  to  determine  the  identity  of  the 
applicant  and  the  word  referring  to  title  should  have 
been  treated  as  surplusage. 

_____________§_____.  B2  IBLA  151  (July  30,  1984) 


where  a  competitive,  fractional  interest,  oil  and 
gas  lease  is  issued  with  conflicting  and  confusing 
rental  provisions  recited  in  the  lease  terms  and  in  an 
attachment  to  the  lease,  a  deficient  rental  payment  by 
the  lessee  in  reasonable  reliance  on  the  section  pro- 
viding for  rental  based  upon  the  pro  rata  fractional 
interest  of  the  United  States  will  be  considered  justi- 
fied so  as  to  qualify  the  terminated  lease  for  rein- 
statement. 

l_____Oi____d_Ga___or__,  58  IBLA  175  (Sept.  28,  1981) 

88  I.D.  879 


Where  the  Government  owns  a  50  percent  mineral 
interest  in  certain  acquired  lands  and  subsequently 
obtains  the  remaining  50  percent  mineral  interest  in 
those  lands  at  a  time  in  which  the  original  interest 
is  not  under  lease,  the  Government  may  not  thereafter 
issue  a  fractional  interest  lease  for  these  lands. 

__!___________ »  62  IBL*  162  far.  8,  1982) 


An  over-the-counter,  noncompetitive  oil  and  gas 
lease  otter  must  be  rejected  when  the  record  discloses 
that  the  land  applied  for  has  properly  been  leased  to  a 
senior  offeror. 

___!______*______»  8-*  IBLk    338  (Nov.  5,  1984) 


BLM  must  cancel  a  noncompetitive  oil  and  gas  lease 
erroneously  issued  to  a  party  other  than  the  first- 
qualified  offeror,  where  the  lease  was  issued  while 
that  offeror's  prior  lease  offer  was  pendinj  on  appeal 
before  the  Board  and  the  offeror  was  ultimately  deter- 
mined to  be  qualified  to  receive  a  lease. 

__eric_n__ineral_Le__in___Inc_,  83  IBLA  372  (Nov.  15, 
1984) 


Where  the  Government  owns  a  50  percent  mineral 
interest  in  certain  acquired  lands  and  has  issued  an 
oil  and  gas  lease  for  that  fractional  interest,  and  it 
then  obtains  the  remaining  50  percent  at  a  time  when 
the  original  acquired  fractional  interest  is  still 
under  lease,  it  is  error  to  issue  a  second  oil  and  gas 
lease  to  another  party  for  the  newly  vested  fractional 
interest,  and  the  second  lease  is  properly  canceled 
upon  recognition  of  the  error. 

Where  the  Government  owns  a  50  percent  mineral 
interest  in  certain  acquired  lands  and  it  subsequently 
obtains  the  remaining  50  percent  mineral  interest  at  a 
time  when  the  originally  acquired  interest  is  subject 
to  a  federal  oil  and  gas  lease,  the  recently  acquired 
fractional  interest  is  not  automatically  included  in 
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2IL_M£_i;AS_LEASES--Continued 

FUTURE  AND  FRACTIONAL  INTEREST  LEASES — Continued 

the  existing  oil  and  gas  lease  of  the  original  frac- 
tional interest. 

sO£2_I2«0_Acrea<ie_Projras,  b8  IBLA  132  (Oct.  28, 
1982) 


A  noncompetitive  oil  and  gas  lease  offer  for  an 
undivided  one-half  interest  in  acquired  land  must  be 
rejected  where  the  land  has  been  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field,  even  when  leasing  night  be  considered  in 
the  public  interest  because  the  offeror  is  the  owner  of 
the  other  one-half  interest. 

a°£lll_2i_iaj;§i_SaXi_f:i_Ware,  7U  IBLA  256  (July  22,  1983) 


KNOWN  GEOLOGIC  STRUCTURE 

Land  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  can  only  be  leased  competitive- 
ly  under  the  Mineral  Leasing  Act  of  1920,  as  amended, 
30  U.S.C.  4  226(b)   (1976),  and  a  noncompetitive  offer 
for  such  lands  must  be  rejected. 

Li_Ai_WalstromJl_Jri,  «6  IBLA  389  (Apr.  10,  1980) 


fiik_*NJ)_G.AS_I:I*SES — continued 

KNCWN  GEOLOGIC  STRUCTURE — Continued 

gas  lease  is  within  an  undefined  known  geologic  struc- 
ture, the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  U3  CFR  31 03. 3-2  (b)  (1)  . 

COlzJn-Action.^Inc^,  50  IBLA  5a  (Sept.  15,  1980) 

A»bl5_fiiI_ai!d_S§s_Coi,  58  IBLA  67  (Sept.  22,  1981) 


The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  atandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not,  in  fact,  contain  valuable  deposits  of 
oil  or  gas.   It  is  not  the  policy  of  this  Department 
to  redefine  a  known  geologic  structure  until  all  sands 
or  formations  therein  have  been  exhausted  or  proven 
barren. 

Where  the  Geological  Survey  has  determined  that 
any  part  of  the  lands  described  in  a  noncompetitive 
oil  and  gas  lease  is  within  an  undefined  known  geologic 
structure,  the  lessee  is  required  to  pay  increased 
rental  in  accordance  with  13  CFR  3103. 3-2  (b)  (1) . 

SID,  50  IBLA  262  (Sept.  30,  1980) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  tact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

Known  geologic  structures  are  of  two  kinds:   unde- 
fined and  defined.   The  essential  difference  between 
these  structures  is  the  formality  and  detail  of  the 
defined  procedure  which  does  not  permit  the  necessary 
day-to-day  determinations  needed  by  the  Bureau  of  Land 
Management  in  its  current  administration  of  leases  and 
lease  applications. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

V  SI  ngn_a^d_Rita_  Benson,  U a  IBLA  64  (Hay  29,  1980) 


A  determination  by  the  Geological  Survey  that 
lands  are  within  an  undefined  known  geologic  structure 
will  not  be  disturbed  in  the  absence  of  a  clear  showing 
that  the  determination  was  improperly  made. 

where  the  Geological  Survey  has  determined  that  any 
part  of  the  lands  described  in  a  noncompetitive  oil  and 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  t3  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  during 
the  pendency  thereof  the  land  is  determined  to  te  with- 
in the  known  geologic  structure  of  a  producing  oil  or 
gas  field.   The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  the  offer  does  not  vitiate  this  conclusion. 

Pauline_Ci_Lebsack,  50  IBLA  361  (Oct.  16,  1980) 


Where,  on  appeal,  an  oil  and  gas  lessee  submits 
evidence  disputing  a  decision  of  the  Geological  Survey 
that  the  land  embraced  by  his  lease  is  not  on  a  known 
geologic  structure  of  a  producing  oil  or  gas  field,  and 
there  is  no  basis  in  the  record  to  support  the  Geolog- 
ical Survey's  conclusion,  a  decision  increasing  the 
annual  rental  should  be  set  aside  and  the  case  remanded 
for  consideration  by  BLM  of  appellant's  contentions. 

Robert  L,  Haynie  et  al. .  51  IBLA  1  (Oct.  28,  1980) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  atandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

A  determination  ty  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
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OIL  AND  GAS  LEASES — Continued 


OIL  JJiP._GAS_L EASES — Continued 


KNOWN  GEOLOGIC  STRUCTURE — Continued 

field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly  made. 

A  noncompetitive  oil  and  gas  offer  to  lease  Bust 
be  rejected  where  either  before  or  after  the  filing  of 
the  offer  and  prior  to  the  tine  of  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

James  Buslow.  Sr..  51  IBLA  19  (Oct.  28,  1980) 


KNCWN  GEOLOGIC  STRUCTURE — Continued 

Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  say  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  13  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  dur- 
ing the  pendency  thereof  the  land  is  determined  to  te 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field. 

«iIIia§_Bi_Turner,  51  IELA  111  (Apr.  15,  1981) 

P._Bi_Braun,  60  IBLA  2U6  (Dec.  i» ,  1981) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  13  CFR  3120,  and  a  noncom- 
petitive oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  or  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

An  applicant  for  an  oil  and  gas  lease  who  chal- 
lenges a  determination  by  the  Geological  Survey  that 
lands  are  situated  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error  and  the  deter- 
mination will  not  be  disturbed  in  the  absence  of  a 
clear  and  definite  showing  of  error. 


Ervi£  Wheeler^^Ton^Shuaartj 
7oct.~31,  1980) 


Kathy  Coffee,  51  IBLA  66 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  13  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  dur- 
ing the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field.   The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  his  offer  does  not  vitiate  this  conclusion. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Donnie_Ri_Clouse ,  51  IBLA  221  (Dec.  10,  1980) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  13  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field.   The 
drawing  of  an  offer  for  a  noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  offeror;  it  only 
establishes  the  priority  of  filing.   The  offeror  is 
not  justified  in  relying  on  the  expected  issuance  of  a 
lease. 

Richard  J.  .DiHarco.  53  IBLA  130  (Mar.  5,  1981) 

K ennet h_L;_Han  1  i n ,  70  IBLA  115  (Jan.  13,  1983) 


A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

Jack_J._Bender,  51  IBLA  375  (day  19,  1981)   88  I.e.  550 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
showing  that  the  determination  was  improperly  made,  nor 
will  the  applicable  rental  be  reduced  without  such  show- 
ing. 

S2I_ 1*_ Mc Ka x •    57  IBLA  101  (Sept.  11,  1981) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  13  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  during 
the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field.   "either  the  fact  that  the  noncompetitive 
offeror  followed  all  of  the  applicable  rules  and  regu- 
lations in  making  its  offer  nor  the  fact  that  the 
Bureau  of  Land  Banagement  delayed  in  getting  a  report 
from  Geological  Survey  regarding  the  known  geologic 
structure  determination  vitiates  this  conclusion. 

Geor3e_Reddj(_6_Associates,  59  IBLA  359  (Nov.  9,  1981) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  absolutely  and 
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accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

Sokert.G^Ljnn,  60  IBLA  117  (Nov.  24,  1981) 


A  determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  Known  geologic  structure 
of  a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

Rober  t_Gi_Lj nn ,  61  IBLA  153  (Jan.  19,  1982) 


Where,  on  appeal,  an  oil  and  gas  lessee  submits 
evidence  disputing  a  decision  of  BLH  that  a  portion  of 
the  land  embraced  by  his  lease  is  on  a  known  geologic 
structure  of  a  producing  oil  or  gas  field,  and  there 
is  no  basis  in  the  record  to  support  BLM's  determina- 
tion, the  decision  will  be  set  aside  and  the  case 
remanded  for  consideration  by  BLM  of  appellant's  con- 
tentions. 

He£bur n_T.__ Ar ms t r onjg ,  60  IBLA  140  (Nov.  24  ,  1981) 


Acquired  lands  within  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  may  te  leased  only 
after  competitive  bidding  under  the  provisions  of 
13  CFR  Part  3120,  and  a  noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a  known  geologic  structure. 

Ri_Li_J1ul  hoi  land,  61  IBLA  175  (Jan.  26,  1982) 

Elcoexx_Inc_.  ,  68  IBLA  130  (Oct.  28,  1982) 


BLM  has  satisfied  its  burden  of  giving  notice  of 
the  inclusion  of  leased  lands  in  a  KGS  and  of  the  con- 
comitant increase  in  annual  rental  to  $2  per  acre  or 
fraction  thereof  when  it  notifies  the  lessees  of  record, 
regardless  of  its  failure  to  notify  the  holder  of  oper- 
ating rights  under  the  lease. 

l°bert_Li_Wrijht1._Shell_Oil_Co.  ,  60  IBLA  142  (Nov.  2a, 
1981) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  43  CFR  3120,  and  a  noncom- 
petitive oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  or  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

An  applicant  for  an  oil  and  gas  lease  who  chal- 
lenges a  determination  by  the  Geological  Survey  that 
lands  are  situated  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error,  and  the  deter- 
mination will  not  be  disturbed  in  the  absence  of  a 
clear  and  definite  showing  of  error. 

Juiail5_Mi_«irer,  60  IBLA  391  (Dec.  23,  1981) 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  submits  probative  evidence  opposing  the 
determination  by  the  Geological  Survey  that  certain 
lands  are  within  the  known  geologic  structure,  a  hear- 
ing will  be  ordered  so  that  a  complete  record  may  be 
developed. 

25«ieI_Ai_Enael hard t ,  61  IBLA  65  (Dec.  31,  1981) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  43  Part  CFR  3120,  and  a 
noncompetitive  oil  and  gas  lease  offer  filed  for  such 
lands  is  properly  rejected  where  either  before  or  after 
the  filing  of  the  offer,  but  prior  to  the  issuance  of 
the  lease,  the  land  is  determined  to  be  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field. 

An  applicant  for  an  oil  and  gas  lease  who  chal- 
lenges a  determination  by  the  Geological  Survey  that 
lands  are  situated  within  the  known  geologic  structure 
(KGS)  of  a  producing  oil  or  gas  field  has  the  burden  of 
showing  that  the  determination  is  in  error  and  the 
determination  will  not  be  disturbed  in  the  absence  of  a 
clear  and  definite  showing  of  error.   Where  appellant 
provides  technical  data  to  support  his  contention  and 
the  record  contains  only  a  conclusory  determination 
that  the  land  is  within  a  KGS,  the  Board  may  call  for 
further  substantiation  of  the  basis  for  the  KGS  finding 
in  light  of  appellant's  data. 

ilJi£e_Anderson,    63    IELA    111     (Apr.    2,     1982) 


A  noncompetitive  oil  and  gas  lease  application 

must  be  rejected  where  at  any  time  prior  to  the 

issuance  of  the  lease  the  land  is  determined  to  be 

within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field. 

A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

kida_R.._Dr  urn  heller,  63  IELA  290  (Apr.  22,    1982) 
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A  determination  by  Geological  Survey  that  lands 
are  within  a  known  geologic  structure  (KGS)  of  a  pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a  clear  and  definite  showing 
of  error,  that  a  permeability  pinchout  occurs  in  the 
lands  designated  as  KGS  and  the  pinchout  is  so  situated 
as  to  overcoae  the  presumption  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

Jamgs  Huslow,  Sr.  (On  Reconsideration)  .  65  IBLA  352 
(July  16,  1982) 


Under  30  O.S.C.  i    226(b)  (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

£°kert_Li_Ly,on,  66  IBLA  141  (Aug.  10,  1982) 


Under  30  U.S.C.  «  226(b)   (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompet itve  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

ifiael i na_Ho lli_CorEi .  70  IBLA  294  (Jan.  27,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  must  be 
rejected  where,  at  any  time  prior  to  the  issuance  of 
the  lease,  the  land  is  determined  to  be  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field. 

££t er _Zamar ello ,  71  IBLA  39  (Feb.  16,  1983) 


Under  30  U.S.C.  «  226(b)  (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Minerals 
Hanagement  Service  that  land  is  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field  has 
the  burden  of  showing  that  the  determination  is  in 
error. 

Bob  F.  Abernathy.  71  IBLA  1U9  (Mar.  9,  1983) 

fi°b_Gi_Howell,  71  IBLA  253  (Mar.  21,  1983) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  te  leased  only  after 
competitive  bidding  under  the  provisions  of  43  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field.   The  offeror 
is  not  justified  in  relying  on  the  expected  issuance  of 
a  lease. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

H3EIi_SA_Hills,  71  IBLA  302  (Mar.  22,  1983) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  U 3  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field.   The  drawing 
of  an  application  for  a  noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  applicant;  it 
only  establishes  the  priority  to  be  accorded  conflict- 
ing applications. 

A  known  geologic  structure  is  technically  the 
trap,  whether  structural  or  stra tigraphic,  in  which  an 
accumulation  of  oil  or  gas  has  been  discovered  by  drill- 
ing and  determined  to  be  productive,  the  limits  of  which 
include  all  acreage  that  is  presumptively  productive. 

Hep. bur n_Ti_ Arms trona ,  72  IBLA  329  (Apr.  29,  1983) 


A  determination  by  the  Department  concerning 
known  geologic  structure  of  an  oil  and  gas  field  will 
not  be  disturbed  in  the  absence  of  proof  the  deter- 
mination is  erroneous,  nor  will  the  rental  be  reduced 
without  such  proof. 

lifi-Production—CgrEi,  73  IBLA  33  <nav  9«  1983) 


Where  the  lessee  under  a  noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  eitent  it  includes 
land  which  had  been  determined  to  be  within  a  known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a  hearing  will  be 
ordered  so  that  a  complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  C,  Grynberq.  74  IBLA  180  (July  lb,    1983) 


Where  a  portion  of  a  noncompetitive  lease  offer  is 
classified  within  a  known  geologic  structure  pending 
litigation  of  rejection  of  the  offer  for  other  reasons, 
that  portion  of  the  offer  to  lease  affected  by  the 
classification  must  be  rejected  despite  a  judgment 
finding  the  offer  to  be  otherwise  proper.   Land  within 
a  known  geologic  structure  may  be  leased  only  after 
competitive  bidding  under  provisions  of  43  CFR  Subpart 
3120. 

The  drawing  of  an  offer  for  a  noncompetitive  oil 
and  gas  lease  creates  no  vested  right  in  the  offeror  but 
establishes  only  the  priority  of  filing  of  the  offer. 
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The  offeror  nay  not,  therefore,  rely  upon  the  expected 
issuance  of  a  lease. 

lEederick_W.._L.owey_,  76  IBLA  195  (Oct.  6,  1983) 


Under  JO  U.S.C.  *  226(b)   (Supp.  V  1981),  lands 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field  nay  be  leased  only  by  competitive  bidding. 
Where  lands  are  determined  to  be  within  such  a  struc- 
ture, a  noncompetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas  lease 
who  challenges  a  determination  that  the  land  is  within 
the  known  geologic  structure  of  a  producing  oil  or  gas 
field  has  the  burden  of  showing  that  the  determination 
is  in  error. 

Ri_Ci_iltroaae,  78  IBLA  24  (Dec.  12,  198 J) 


Under  30  U.S.C.  4  226(b)   (Supp.  V  1981),  lands 
within  the  known  geological  structure  of  a  producing 
oil  or  gas  field  may  be  leased  only  by  competitive 
bidding.   where  lands  are  determined  to  be  within  such 
a  structure  prior  to  issuance  of  a  lease,  a  noncompeti- 
tive lease  offer  for  such  lands  mast  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  certain  lands 
are  within  the  known  geological  structure  of  a  produc- 
ing oil  or  gas  field  has  the  burden  of  showing  that  the 
determination  is  in  error.   Absent  any  argument  of  fact 
or  evidence  suggesting  such  error,  the  determination 
will  be  upheld. 

Ste£hen_Hi_Naslund,  79  IBLA  252  (Bar.  5,  1984) 


A  known  geologic  structure  is  a  trap,  either 
structural  or  stratigraphic  in  nature,  in  which  an 
accumulation  of  oil  or  gas  has  been  discovered  by 
drilling  and  determined  to  be  productive,  and  which 
includes  all  acreage  that  is  presumptively  productive. 

Land  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  only  be  leased  after  com- 
petitive bidding. 

An  applicant  for  a  noncompetitive  acquired  lands 
oil  and  gas  lease  who  challenges  a  determination  by  BLR 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

Reed  International.  80  IBLA  145  (Apr.  6,  1984) 
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Piceance^ Partners,  82  IBLA  101  (July  24,  1894) 


Where  BLM  rejects  a  noncompetitive  oil  and  gas 
lease  offer  because  of  a  determination  that  the  land 
is  within  the  known  geologic  structure  of  a  producing 
oil  or  gas  field  and  fails  to  support  the  decision 
in  the  record,  the  decision  will  be  set  aside  and  the 
case  remanded  to  substantiate  the  basis  of  the  KGS 
determination  in  light  of  the  information  tendered  by 
the  offeror  en  appeal. 

I£o ma s_Conne 1 1 ,  82  IBLA  132  (July  27,  1984) 


Under  30  U.S.C.  «  226(b)   (1982),  lands  within  the 
known  geologic  structure  of  a  producing  oil  or  gas  field 
may  be  leased  only  by  competitive  bidding.   Where  lands 
are  determined  to  be  within  such  a  structure  after  a 
simultaneous  oil  and  gas  lease  drawing  but  prior  to 
issuance  of  a  lease,  a  simultaneous  oil  and  gas  lease 
application  for  such  lands  must  be  rejected.   The 
applicant  has  no  vested  rights  to  issuance  of  a  lease. 

Where  a  simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a  known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a  sufficient  record 
to  permit  decision. 

Lloyd  Chemical  Sales.  Inc..  82  IBLA  182  (Aug.  13,  1984) 


Where  BLH  has  determined  that  any  part  of  the 
lands  described  in  a  noncompetitive  oil  and  gas 
lease  is  within  an  undefined  known  geologic  structure, 
the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  3103. 3-2  (b)  (1)  (1982). 

Livingston  6  Courdin  Exploration,  Inc.,  82  IBLA  336 
(Sept.  12,  1984) 
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Dyco  Petroleum  Corp. .  81  IBLA  65  (Hay  22,  1984) 
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The  Secretary  has  the  power  to  prescribe  proper 
and  necessary  rules  and  regulations  to  accomplish  the 
purpose  of  the  Mineral  Leasing  Act,  and  pursuant  to 
this  and  other  authority,  the  Secretary  has  the  power 
to  create,  and  operate,  or  to  suspend  the  simultaneous 
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oil  and  gas  leasing  program  which  was  designed  to 
implement  the  noncompetitive  leasing  provisions  of  the 
Act. 

J.2§e£h_A.._Talladira,  83  IBLA  256  (Oct.  23,  1981) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  nay  only  be  leased  by 
competitive  bidding  pursuant  to  13  CFR  3120.   A  non- 
competitive oil  and  gas  lease  offer  filed  before  the 
lands  were  determined  to  be  within  a  known  geologic 
structure  but  not  accepted  by  the  United  States  on  the 
date  of  determination  is  properly  rejected. 

222£ae_Ai_Donnelly.JL_Jri,  83  IBLA  352  (Nov.  14,  1981) 


One  who  challenges  a  determination  by  the  Bureau 
of  Land  Hanagement  that  land  is  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field  has  the 
burden  of  showing  that  the  determination  is  in  error. 

Hhere  the  Bureau  of  Land  Management  has  determined 
that  any  part  of  the  lands  described  in  a  noncompeti- 
tive oil  and  gas  lease  is  within  an  undefined  addition 
to  a  known  geologic  structure,  the  lessee  is  required 
to  pay  increased  rental  of  $2  per  acre  for  the  entire 
lease. 

E33le_ExEloration_Coi#  83  IBLA  351  (Nov.  15,  1981) 


OIL. AND, GAS  LEASES — Continued 

LANDS  SUBJECT  T0--Cont inued 

Leasing  Act  of  1920,  as  amended.   Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

Cai°l_Lee_Hatch,  15  IBLA  1  (Jan.  8,  19B0) 

John_Ri_ Anderson,  16  IBLA  123  (Feb.  29,  1980) 

Ida._Lee_  Anderson,  16  IBLA  385  (Apr.  10,  1980) 


An  oil  and  gas  lease  offer  for  minerals  reserved 
to  the  United  States  is  properly  rejected  where  the 
Secretary  of  the  Interior  in  a  notice  published  in  the 
I§d££al  Register  has  declared  that  such  minerals  will 
not  be  subject  to  leasing. 

David  A.  Provinse.  "45  IBLA  8  (Jan.  8,  1980) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

Land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing  and  an  offer  filed  for  such  land 
must  be  rejected. 

£aiid_Ai_Provinse,  15  IBLA  111  (Jan.  23,  1980) 


Under  30  U.S.C.  «  226(b)   (1982),  lands  within 
the  known  geologic  structure  of  a  producing  oil  or 
gas  field  may  be  leased  only  by  competitive  bidding. 
Hhere  lands  are  determined  to  be  within  such  a  struc- 
ture, a  noncompetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  the  land  is 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field  has  the  burden  of  showing  that  the  deter- 
mination is  in  error. 

i§°!iard_Lunina,    83    IBLA    376     (Nov.    16,    1981) 


Pursuant  to  30  U.S.C.  ft  226(b)   (1982),  lands  within 
the  known  geologic  structure  of  a  producing  oil  or  gas 
field  may  be  leased  only  by  competitive  bidding.   Hhere 
the  lands  are  determined  to  be  within  a  known  geologic 
structure  prior  to  issuance  of  a  lease,  a  simultaneous 
oil  and  gas  lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  certain  lands 
are  within  the  known  geologic  structure  of  a  producing 
oil  or  gas  field  has  the  burden  of  establishing  that 
the  determination  is  in  error.   The  determination  will 
not  be  disturbed  in  the  absence  of  a  showing  of  error 
by  a  preponderance  of  evidence. 

l£ma_Ri_S£ear.  81  IBLA  92  (Dec.  6,  1981) 


LANDS  SUBJECT  TO 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  13  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 


Lands  within  a  proposed  addition  to  the  National 
Desert  Hildlife  Range  are  not  subject  to  noncompetitive 
oil  and  gas  leasing  because  the  proposed  withdrawal,  if 
effective,  would  preclude  oil  and  gas  leasing,  the  same 
as  the  existing  withdrawal. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  13  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.   Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Hildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

Tucker  6  Snyder  Exploration,  Inc.,  15  IBLA  218  (Feb.  1, 
19807 


Lands  situated  within  the  boundaries  of  incorpo- 
rated cities,  towns  or  villages  are  excluded  from  oil 
and  gas  leasing  under  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  *  181  (1976). 

Ed_ Pendleton ,  15  IBLA  398  (Feb.  13,  1980) 

L.  A.  Halstroi.  Jr..  16  IBLA  389  (Apr.  10,  1980) 


The  Bureau  of  Land  Management  properly  rejects  an 
oil  and  gas  lease  offer  for  land  patented  in  1871  under 
the  placer  mining  laws. 

Republic  Oil  and  Mining  Co,.  16  IBLA  120  (Feb.  29, 
1980) 


Hhere  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  part  of  which  was  the  subject  of  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exchange  ap- 
plication did  not  include  the  mineral  estate  and  has 
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been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  to  the  lease  exists. 

Kerr.ScGee^Corp. ,  U6  IBL*  156  (Mar.  19,  1980) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  sec.  3  of  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  1947,  30  U.S.C.  «  352 
(1976)  . 

_____________£___,  16  IBLA  290  (Mar.  31,  1980) 


Where  an  application  for  withdrawal,  published 
in  the  federal  Register  and  noted  on  the  State  Cffice 
records,  sets  aside  certain  lands  for  geothermal  re- 
sources leasing,  and  specifically  precludes  the  opera- 
tion of  the  remainder  of  the  mineral  leasing  laws,  it 
is  proper  to  suspend  an  oil  and  gas  lease  offer  for 
such  segregated  lands,  pending  action  on  the  withdrawal 
application.   After  the  withdrawal  application  has  been 
cancelled  without  favorable  action  on  the  withdrawal 
request,  the  oil  and  gas  offer  may  be  considered  on  its 
merits. 

l££I!i_ii_IllJS§I /  "9  IBLA  209  (Aug.  11,  1980) 


The  Mineral  Leasing  Act  of  1920,  as  amended, 
30  U.S.C.  $  181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.   Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Monument  and  an  offer  to  lease  land  within  the  monu- 
ment must  be  rejected. 

Fred  R.,  Anna  a., .and  KristineA.  Cerminaro,  46  IBLA 
301  (Mar.  31,  1980) 

lE§d_R__Cer ______ ,  52  IBLA  116  (Jan.  13,  1981) 


Oil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Order  No.  674,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.   Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

An  oil  and  gas  lease  offer  filed  for  land  which 
has  been  previously  withdrawn  from  mineral  leasing  may 
be  properly  rejected  since  it  will  not  be  validated  by 
any  future  modification  or  revocation  of  the  order  of 
withdrawal.   It  is  immaterial  whether  the  lands  are 
presently  being,  or  have  ever  been,  used  for  the  pur- 
pose for  which  they  were  withdrawn. 

Edward_C___he__r_s_n,  47  IBLA  223  (Hay  13,  1980) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy . 

__din___J__Joh_s_n____rj;l____oh_so_,  47  IBLA  366 
(May  21,  1980) 


A  noncompetitive  oil  and  gas  lease  offer  for  lands 
patented  under  a  railroad  land  grant  must  be  rejected 
because  the  United  States  does  not  own  the  mineral  de- 
posits in  the  lands. 

£ian__B__Kat_,  "»  IBLA  H8  (Bay  30,  1980) 


The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
is  a  formal  exercise  of  the  Secretary's  discretion 
under  sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as 
amended.   Pursuant  to  the  regulation,  land  within  the 
Lake  Ilo  National  Wildlife  Refuge  is  not  subject  to 
oil  and  gas  leasing  unless  the  lands  are  subject  to 
drainage. 


Under  sec.  17  (j)  of  the  Mineral  Leasing  Act,  the 
Secretary  of  the  Interior  may  authorize  the  subsurface 
storage  of  oil  and  gas  in  lands  leased  or  subject  to 
leasing  under  the  Act.   Any  lease  on  which  storage  is 
authorized  shall  be  extended  at  least  for  the  period  of 
storage  and  so  long  thereafter  as  oil  or  gas  not  previ- 
ously produced  is  produced  in  paying  quantities.   A 
storage  agreement  which  recognizes  an  existing  lease  and 
only  reserves  to  the  Onited  States  all  of  the  United 
States  interest  in  minerals  in  the  lands  does  not  termi- 
nate the  rights  of  the  existing  lessee  to  drill  for  and 
produce  oil  and  gas.   An  oil  and  gas  lease  offer  submit- 
ted subsequently  by  a  third  party  for  the  lands  subject 
to  the  lease  is  properly  rejected  since  the  United  States 
does  not  hold  the  mineral  interest  sought. 

American  Natural  Gas  Production  Co. .  49  IELA  230 
(AugT  12,  1980) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  ELM  as 
available  for  simultaneous  noncompetitive  offers. 

:!*£___._  Lea.  49  IBLA  358  (Aug.  29,  1980) 

R°feert_C._Rood,  62  IBLA  391  (Bar.  24,  1982) 


Lands  under  reservoir  rights-of-way  may  be  leased 
only  under  the  authority  of  the  Act  of  May  21,  1930, 
30  U.S.C.  a  301-306  (1976).  However,  the  language  of 
the  1930  Act  is  construed  to  mean  that  it  applies  only 
to  land  actually  within  the  limits  of  the  right-of-way 
and  that  the  lands  in  legal  subdivisions,  exclusive  of 
the  reservoir  right-of-way  may  te  leased  under  the  Min- 
eral Leasing  Act  of  1920,  provided  there  are  no  justi- 
fiable reasons  for  refusing  to  lease  them. 

R,  C.  Beveridge.  50  IBLA  173  (Sept.  30,  1980) 


Where  an  application  for  withdrawal,  published 
in  the  Federal  Register  and  noted  on  the  State  Office 
records,  sets  aside  certain  lands  for  airport  purposes 
and  specifically  precludes  the  operation  of  the  re- 
mainder of  the  mineral  leasing  laws,  it  is  proper  under 
the  regulations  to  suspend  an  oil  and  gas  lease  offer 
for  such  segregated  lands,  pending  action  on  the  with- 
drawal application.   After  the  withdrawal  application 
has  been  cancelled  without  favorable  action  on  the 
withdrawal  request,  the  oil  and  gas  offer  may  be  con- 
sidered on  its  merits. 

£°nal  ___________ .  50  IBLA  267  (Sept.  30,  1980) 


Day.id_Ai_Provin.se,  49  IBLA  134  (July  28,  1980) 
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When  land  has  previously  been  included  in  a  lease 
that  has  been  canceled,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  43  CFB  3112. 


DavicLA^Prgvinse,    50    IBLA    271     (Oct. 


1980) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  and  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a  lease  which  expired 
by  operation  of  law  at  the  end  of  its  primary  tern, 
because  under  13  CFH  3112.1-1  land  in  an  expired  lease 
is  subject  to  the  filing  of  new  lease  offers  only  in 
accordance  with  simultaneous  filing  procedures. 

Nartha_M.._Findeiss,  50  IBLA  359  (Oct.  16,  1980) 


Where  the  Secretary  of  the  Interior  has  specifi- 
cally determined  by  formal  publication  of  a  memorandum 
that  lands  in  a  certain  section  of  a  national  forest 
are  to  be  withheld  from  leasing,  he  has  exercised  his 
plenary  discretion  to  refuse  to  issue  leases,  and  sub- 
sequent offers  for  affected  lands  are  properly  rejected. 

Where  lands  are  withheld  from  leasing  or  have  not 
been  made  subject  to  the  operation  of  mineral  leasing 
laws,  applications  must  be  rejected  and  cannot  be  held 
pending  possible  future  availability  of  the  lands. 
43  CFB  2091.1. 

JaS§s_Ri_Learned_et_ali,  50  IBLA  416  (Oct.  24,  1980) 


A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the  filing  of 
the  offer  and  prior  to  the  time  of  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

James_Buslow.i_Sr-i,  51  IBL*  19  (Oct.  28,  1980) 


Where  an  application  for  withdrawal  proposes  to 
withdraw  certain  lands  from  the  operation  of  the  min- 
eral leasing  and  mining  laws  to  prevent  interference 
with  the  use  of  the  land  for  airport  purposes,  the 
Bureau  of  Land  Management  should  suspend  action  on 
oil  and  gas  lease  offers  filed  subsequent  to  the  with- 
drawal application  pending  final  action  on  the  proposed 
withdrawal. 

Xient_Ji_Parker,  51  IBLA  178  (Dec.  2,  1980) 


In  general,  unless  the  Mineral  Leasing  Act  or 
a  withdrawal  or  reservation  specifically  provides 
otherwise,  lands  withdrawn  or  reserved  for  a  specific 
purpose  are  available  tor  leasing  under  the  Mineral 
Leasing  Act,  if  the  issuance  of  a  lease  will  not  be 
inconsistent  with  or  materially  interfere  with  the 
purposes  for  which  the  land  is  withdrawn  or  reserved. 

£kevron_UiSiAiJ._Inci,    52    IBLA    278     (Feb.    6,    1981) 


OIL  AND  GAS  LEASES — Cont  inued 

LANDS  SUBJECT  TO — Continued 

not  own  the  oil  and  gas  interest  will  be  vacated  where 
the  record  shows  that  the  subject  lands  were  patented 
by  the  State  of  Utah  after  passage  of  sees.  5575x  and 
5575x1,  Ch.  107,  Laws  of  Utah  (May  12,  1919),  requiring 
the  State  to  reserve  all  coal  and  minerals  in  lands 
thereafter  conveyed,  but  where  the  record  is  silent  as 
to  whether  an  application  to  purchase  had  been  approved 
by  the  State  of  Utah  prior  to  passage  of  sees.  5575x 
and  5575x1  on  May  12,  1919. 

E°!iaIa§_iJi_i*iIi§on_et_al. ,  52  IBLA  390  (Feb.  24,  1981) 


where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Edward  C.  Shepardson.  53  IBLA  79  (Mar.  2,  1981) 

j£iald_Aa_Waters,  78  IBLA  387  (Jan.  31,  1984) 


"Public  land  laws."   Under  43  CFB  2091.2-3  (1979), 
a  state  exchange  application  segregated  the  selected 
public  lands  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws.   The  term  "public  land 
laws"  is  ordinarily  used  to  refer  to  statutes  governing 
the  alienation  of  public  land,  and  generally  is  distin- 
guished from  both  "mining  laws,"  referring  to  statutes 
governing  the  mining  of  hard  minerals  on  public  lands, 
and  "mineral  leasing  laws,"  a  term  used  to  designate 
that  group  of  statutes  governing  the  leasing  of  public 
lands  for  oil,  gas,  and  other  selected  minerals.   Udall 
»•  lallman,  380  U.S.  1,  19  (1965). 

Da!e_E-._ Armstrong,  53  IBLA  153  (Mar.  12,  1981) 


Pursuant  to  43  CFR  3112.1-1,  all  lands  which 
are  not  within  a  known  geologic  structure  of  a  produc- 
ing oil  and  gas  field  and  are  covered  by  canceled  or 
relinquished  leases,  leases  which  terminated  for  non- 
payment of  rental  or  leases  which  expired  by  operation 
of  law  at  the  end  of  their  primary  or  extended  terms, 
are  subject  to  leasing  only  in  accordance  with  the 
simultaneous  filing  system.   The  Bureau  of  Land  Manage- 
ment has  no  discretion  under  the  regulations  to  accept 
over-the-counter  offers  for  such  lands. 

John.Wi-foderick,  53  IBLA  258  (Mar.  19,  1981) 

Curt is_ Wheeler ,  54  IBLA  227  (Apr.  27,  1981) 

James_Ci_Haaaard,  55  IBLA  36  (May  28,  1981) 


Public  domain  land  withdrawn  or  reserved  is  pre- 
sumed to  be  available  for  oil  and  gas  leasing  unless 
the  withdrawal  or  reservation  specifically  provides 
otherwise. 


I§dras_K.!._Hartle.i,  54  IBLA  38  (Apr.  9,  1981) 


88  I.D.  437 


where  land  is  conveyed  pursuant  to  the  Stock 
Raising  Homestead  Act,  43  U.S.C.  $  299  (1976),  reserv- 
ing to  the  United  States  all  minerals  therein,  and 
thereafter  the  land  is  reconveyed  to  the  United  States, 
it  is  error  for  BLM  to  reject  an  offer  to  lease  for  oil 
and  gas  on  the  basis  that  the  United  States  does  not 
own  the  minerals  therein. 


M§st§in  Interstate  Energy.  Inc.,  71  IELA  19  (Feb.  15, 
1983) 


A  decision  to  reject  a  noncompetitive  oil  and  gas 
lease  offer  on  the  grounds  that  the  United  States  does 
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The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3  is 
a  formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as  amended. 
Lands  acquired  for  the  specific  purpose  of  creating  a 
sanctuary  for,  and  the  protection  of,  wildlife  in  the 
vicinity  of  the  Lake  Zahl  National  Wildlife  Refuge  fall 
within  that  prohibition. 

t§e_Bi_Williamson,  54  IBLA  32b  (Apr.  30,  1981) 


OIL, AND .GAS. LEASES — Continued 

LANDS  SUEJECT  TO — Continued 

land  is  subject  to  the  filing  of  new  lease  offers  only 
in  accordance  with  simultaneous  filing  procedures. 

Land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing  and  an  offer  filed  for  such  land 
must  be  rejected. 

£SItis_ Wheeler ,  56  IELA  58  (July  10,  1981) 


Lands  situated  within  the  boundaries  of  incorpo- 
rated cities,  towns,  or  villages  are  excluded  from  oil 
and  gas  leasing  under  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  4$  181-263  (1976). 

N°va_Li_Dodaen,  54  IBLA  340  (Bay  7,  1981) 


Where  the  Bureau  of  Land  Management  (BLM)  has 
offered  lands  for  competitive  oil  and  gas  lease  sale, 
and  on  appeal  the  high  bidder  presents  evidence  which 
raises  a  question  concerning  the  leasability  by  BLM  of 
certain  of  those  lands  because  of  possible  conflicting 
ownership  problems  between  the  United  States  and  the 
Choctaw,  Chickasaw,  and  Cherokee  Indian  Nations,  the 
sale  shall  be  voided  and  the  high  bidder's  bonus  bid 
deposit  returned. 

Sa__o____source_C__,  55  IELA  51  (May  29,  1981) 


An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
National  Wildlife  Refuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  been  withdrawn  from  the  oper- 
ation of  the  mineral  leasing  laws  by  either  sees.  1002 
or  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act.   Standard  offers  to  lease  for  oil  and  gas 
■ay  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.   The  only  exploratory  activities 
permitted  in  the  Arctic  National  Wildlife  Refuge  are 
governed  by  sec.  1002  of  the  Act.   Any  requests  to 
undertake  exploratory  activities  are  premature  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

Sober t_H._Cov1n3ton_e.t_al.;,  55  IBLA  232  (June  22,  1981) 

88  I.D.  601 

253g_Pgtrgle_m_Cor___et_al_,  57  IBLA  310  (Aug.  31, 
1981) 

!Se_ne_h__a_ar_o,  64  IBLA  357  (June  15,  1982) 


Land  included  within  an  outstanding  oil  and  gas 
lease  is  not  available  for  leasing  and  an  oil  and  gas 
offer  tiled  for  such  land  must  be  rejected.   Even  where 
the  record  is  unclear  whether  the  conflicting  outstand- 
ing lease  in  question  has  been  extended  by  drilling  or 
whether  it  has  expired  at  the  end  of  its  term,  the  land 
is  still  not  available  for  the  filing  of  new  over-the- 
counter  offers  until  it  first  has  been  posted  by  BLM  as 
open  to  the  filing  of  simultaneous  offers. 

CU£tiS_D__ Wheeler,  55  IBLA  278  (June  25,  1981) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  an  oil  and  gas  lease  offer  filed  over  the  counter 
for  land  formerly  included  in  a  lease  which  expired  at 
the  end  of  its  term  or  terminated  automatically  for 
nonpayment  of  rental  because  under  43  CFR  3112.1-1  such 


Noncompetitive  oil  and  gas  offers  to  lease  lands 
within  National  Petroleum  Reserve-Alaska  are  properly 
rejected. 

Andre w_R__K_ll__et_al_,  57  IBLA  71  (Aug.  20,  1981) 


A  noncompetitive  oil  and  gas  lease  offer  for 
acquired  land  within  the  boundaries  of  the  Fort  Laramie 
National  Historic  Site  administered  by  the  National 
Park  Service  is  properly  rejected  since  the  Mineral 
Leasing  Act  for  Acquired  Lands  specifically  excludes 
lands  within  national  parks  or  monuments  from  its 
terms. 

Ed_Pe__leton,  57  IBLA  146  (Aug.  25,  1981) 


An  oil  and  gas  lease  offer  for  lands  in  a  reser- 
voir right-of-way  from  other  than  the  owner  of  the 
right-of-way  is  properly  rejected  pursuant  to  the  Act 
of  May  21,  1930,  30  U.S.C.  ««  301-306  (1976),  and 
43  CFR  3100.0-3  (d)  (1)  which  limit  the  right  to  lease 
deposits  of  oil  and  gas  in  and  under  rights-of-way  to 
the  owner  of  the  right-of-way  or  his  assignees. 

S£3_I_lSie_ls,  57  IBLA  163  (Aug.  27,  1981) 


The  effect  of  a  notation  on  a  document  stating 
that  in  a  conveyance  to  the  State  of  Wyoming  "all 
petroleum"  was  reserved  to  the  United  States  is  over- 
come by  evidence  of  more  authoritative  records  estab- 
lishing that  petroleum  was  not  reserved,  and  that  such 
a  reservation  would  have  been  contrary  to  the  statute 
which  conditioned  the  conveyance  under  the  prevailing 
circumstances,  so  that  an  oil  and  gas  lease  offer  for 
the  purported  reserved  petroleum  was  properly  rejected. 

A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  ELB  as 
available  for  simultaneous  noncompetitive  offers. 

Char les_H___ hi tlock,  57  IBLA  252  (Aug.  28,  1981) 


A  regulation,  43  CFR  3101. 3-3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  only  precludes 
leasing  lands  withdrawn  for  the  protection  of  all 
species  of  wildlife  within  a  particular  area. 

Where  oil  and  gas  lease  offers  are  filed  for  lands 
the  ownership  of  which  is  unresolved,  such  offers  are 
subject  to  rejection  for  that  reason. 

Esdras  K.  Hartley,  Impel  Energy  Cor_.,  57  IELA  319 
(Sept.  lT  1981) 
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Where  a  noncompetitive  oil  and  gas  lease  offer  is 
rejected  because  the  oil  and  gas  interest  in  the  land 
sought  is  not  owned  by  the  United  States,  but  the 
record  does  not  support  such  a  finding,  the  case  will 
be  remanded  for  reexamination  of  whether  the  land  in 
question  is  available  for  oil  and  gas  leasing. 

_ou_las_H___illson__t_al_,  5b  IBLA  lib  (Sept.  24,  1981) 


Lands  the  title  to  which  has  been  conveyed  to  the 
United  States  pursuant  to  a  private  exchange  authorized 
by  sec.  8  of  the  Taylor  Grazing  Act  do  not  become 
available  for  oil  and  gas  leasing  upon  acceptance 
of  title  on  behalf  of  the  United  States,  but  only  when 
an  order  is  issued  opening  the  lands  to  such  disposi- 
tion. 

Esiias_____ar_le_,  58  IBLA  329  (Oct.  lb,  1981) 


Under  sec.  17  (j)  of  the  Mineral  Leasing  Act  the 
Secretary  of  the  Interior  may  authorize  the  subsurface 
storage  of  oil  and  gas  in  lands  leased  or  subject  to 
leasing  under  the  Act.   Where  an  oil  and  gas  lease 
applicant  applies  for  lands  underlain  by  such  a  storage 
area  he  may  properly  be  required  to  execute  a  stipula- 
tion for  the  protection  of  the  storage  area. 

Mi_2°bert_Paalee,  59  IBLA  192  (Oct.  27,  1981) 


Pursuant  to  43  CFR  3112.1-1,  all  lands  which  are 
not  within  a  known  geologic  structure  of  a  producing 
oil  and  gas  field  and  are  covered  by  canceled  or  relin- 
quished leases,  leases  which  terminated  for  nonpayment 
of  rental  or  leases  which  expired  by  operation  of  law 
at  the  end  of  their  primary  or  extended  terms,  are  sub- 
ject to  leasing  only  in  accordance  with  the  simultan- 
eous filing  system. 

Id_a_____illia_s.  59  IBLA  196  (Oct.  27,  1981) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  *  226(b)   (197b),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

£3niSl_*i_Enjelhardt l___Reconsid_ration_ ,    62    IBLA    93 

(Feb.  26,  19827  89  I.D.  82 

_______  i  ______ ,  71  IBLA  328  (Mar.  23,  1983) 


The  fact  that  oil  and  gas  leases  may  have  teen 
wrongly  issued  in  the  past  for  lands  which  were  not 
available  for  leasing  does  not  militate  in  favor  of 
reenacting  the  wrong  for  the  sake  of  consistency  or  to 
avoid  discriminatory  treatment  of  a  subsequent  offeror. 

Kenneth_Fj._Cummj.nas,  62  IBLA  206  (Mar.  10,  1982) 


The  Bureau  of  Land  Management  properly  rejects 
an  oil  and  gas  lease  offer  for  lands  which  have  been 
patented  with  no  mineral  reservation  to  the  United 
States. 

Wi_Jj_Ha I £_ >    *>2    IBLA  294  (Mar.  16,  1982) 

*B2£2_.El2d_ction_Co_,  77  IBLA  27  (Oct.  31,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a  proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  under  the  Mineral 
Leasing  Act.   BLM  properly  rejects  an  oil  and  gas  lease 
offer  as  to  (1)  lands  within  an  Indian  reservation, 
(2)  lands  where  the  oil  and  gas  rights  are  not  in 
Federal  ownership,  and  (3)  lands  subject  to  a  pending 
transfer  to  the  State  of  Arizona. 


Lands  situated  within  the  borders  of  incorporated 
cities  and  towns  are  excluded  from  leasing  by  the 
express  tens  of  sec.  1  of  the  Mineral  Leasing  Act 
of  1920,  as  amended,  30  U.S.C.  4  181  (1976). 


Potts  Stephenson  Exploration  Co_ 
75ecT  28,  l981)~" 


60  IBLA  397 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  4 3  CFB 
3101.3-3  is  a  formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  *  226  (1976).   Pursuant  to  the 
regulation,  land  within  the  Desert  National  Wildlife 
Range  is  not  subject  to  noncompetitive  oil  and  gas 
leasing. 

SU_a___0il_Cor__,  61  IBLA  43  (Dec.  31,  1981) 


Under  13  CFR  3112.1-1  (1979),  lands  covered  by 
leases  which  expire  by  operation  of  law  at  the  end  of 
their  primary  term  shall  be  subject  to  the  filing  of 
new  lease  offers  in  accordance  with  simultaneous  leas- 
ing procedures.   Thereafter,  the  lands  become  subject 
to  over-the-counter  offers  only  if  no  offers  to  lease 
all  or  any  portion  of  the  lands  in  the  expired,  can- 
celed, relinquished,  or  terminated  leases  are  received 
during  the  simultaneous  filing  period. 


J2£__2o____r . ,  63  IBLA  53  (Mar.  30,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  4  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 

Ja"£s__._Ch_d__w,  63  IBLA  369  (Apr.  30,  1982) 

£/j__Co_,  73  IBLA  203  (May  27,  1983) 


The  regulation,  43  CFR  3101 . 3- 3  (a)  (1) ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 

If  lands  sought  to  be  leased  for  oil  and  gas  are 
not  in  a  wildlife  refuge  withdrawn  pursuant  to  43  CFR 
3101.3-3,  the  Secretary  may  exercise  his  discretion 
about  leasing  such  lands,  and  the  recommendation  by  the 
Fish  and  Wildlife  Service  that  the  lands  not  be  leased 
is  not  conclusive,  and  where  the  case  does  not  dispose 
of  the  questions  of  withdrawal  or  of  leasing  under  the 


J§"e_____Phill__s,  61  IBLA  29a  (Feb.  3,  1983) 


aon 
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Secretary's  discretion,  the  decision  is  vacated  and 
remanded  for  further  findings. 

fiStna r d_Ai_bol aa n ,  bU  IBLA  13  (May  14,  1982) 
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in  accordance  with  the  simultaneous  filing  procedures 
Of  U3  CFB  Subpart  3112. 

iojjell- Ji_SiS°ns ,  66  IBLA  338  (Aug.  26,  1982) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLfl  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  terminated, 
and  BLfl  failed  to  post  such  lands  to  its  list  of  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 

P3ul_Si_Cou£ei,  6U  IBLA  1«6  (May  24,  1982) 

CofiocotJnc.,  75  IBLA  83  (Aug.  10,  1983) 


Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  4  3  CFB  Subpart  3112. 

Curtis_ Wheeler,  6«  IBLA  239  (Bay  28,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  «  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

Larry^E^lark,  66  IBLA  23  (July  2i,    1982) 


Where  a  unit  agreement  approved  by  the  Department 
provides  that  where  a  leased  tract  committed  to  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a  new  lease  within  b  months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
rijht  to  lease  such  lands  within  a  participating  area 
in  the  unit  and  to  have  agreed,  in  consideration  of 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  United  States  is  considered  to  be  the  "fee  owner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 

Belcg_Develoj3ment_Cor£^,  66  IBLA  134  (Aug.  10,  1982) 


An  over-the-counter  oil  and  gas  lease  offer  for 
acquired  lands  will  be  rejected  when  the  lands 
requested  in  the  offer  were  formerly  included  in  a 
canceled  or  relinquished  lease,  a  lease  which  auto- 
matically terminated  for  nonpayment  of  rental  or  a 
lease  which  expired  by  operation  of  law  at  the  end  of 
its  primary  term,  because  such  lands  may  be  leased  only 


It  is  proper  for  the  Bureau  of  Land  flanagement  to 
reject  an  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a  lease  which 
expired  by  operation  of  law,  because  under  13  CFR 
3112.1-1  such  land  is  subject  to  leasing  only  under  the 
simultaneous  filing  system,  43  CFR  Subpart  3112. 

T°dd_Si_Helch,  66  IBLA  350  (Aug.  26,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFB  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  flanagement 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  teen  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

£21" 1 §_2il_6_ M i ni ng_ Core . ,  67  IBLA  17  (Sept.  3,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  5  226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Justheim^Petroleum^Co,.,  67  IBLA  38  (Sept.  8,  1982) 


Under  Departmental  regulation  43  CFR  3101.1-4(d), 
an  oil  and  gas  lease  offer  for  land  within  a  protracted 
survey  must  include  only  entire  sections  of  land  except 
where  only  a  portion  of  a  protracted  section  is  avail- 
able for  lease,  in  which  event  the  offeror  must 
describe  all  of  the  land  available  within  that  section. 
An  oil  and  gas  lease  offer  may  not  be  construed  as  an 
offer  for  all  available  lands  within  a  protracted  sec- 
tion where  the  offer  describes  the  section  as  expressly 
excluding  land  within  a  specifically  numbered  mineral 
survey  which  remains  available  for  leasing,  and  such  an 
offer  must  be  rejected. 

Departmental  regulation  43  CFR  3101.1-4  (d)  does 
not  permit  the  splitting  of  protracted  sections  between 
two  offers,  even  if  they  are  filed  at  the  same  time. 

Hr ubetz_ Cil_Cg_.  ,  67  IBLA  109  (Sept.  15,  1982) 
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OIL  AND  GAS  LEASES--Cont inued 

LANDS  SUBJECT  TO — Continued 

BLH  may  properly  reject  a  noncoapeti tive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Mineral  Leasing  Act,  30  U.S.C.  »  226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  froa  aineral  leasing. 

S2lden_ EajJ. e_Pe t rpl eu a ,  67  IBLA  112  (Sept.  15,  19B2) 


Land  included  in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  and  an  oil  and  gas  lease 
offer  filed  for  such  land  Bust  be  rejected  whether  or 
not  the  outstanding  lease  was  properly  issued  as  to 
that  land. 

Jai£S_!!i_£kildllOH>  &7  IBLA  la3  (Sept.  16,  1982) 


2It_*fl£_S*S_iEAJES — Continued 

LANDS  SUBJECT  TO — Continued 

lease  Bay  be  leased  again  only  in  coapliance  with  the 
drawing  procedure  established  by  13  CFH  3112. 

Il2i£_lL§II.  69  IBLA  321  (Dec.  28,  1982) 


In  general,  unless  the  Mineral  Leasing  Act  or  a 
withdrawal  or  reservation  specifically  provides  other- 
wise, lands  withdrawn  or  reserved  for  a  specific 
purpose  are  available  for  leasing  under  the  Mineral 
Leasing  Act,  if  the  issuance  of  a  lease  will  not  te 
inconsistent  with  or  aaterially  interfere  with  the  pur- 
poses for  which  the  land  is  withdrawn  or  reserved. 
Bhere  oil  and  gas  lease  offers  eabrace  lands  withdrawn 
or  reserved  for  an  agency  of  the  Departaent  of  Defense, 
the  lands  Bay  only  be  leased  after  consultation  with 
the  Departaent  of  Defense. 

£2ualas_Ei_Saith,  69  IBLA  3U3  (Dec.  28,  1982) 


An  oil  and  gas  offer  Bust  be  rejected  when  the 
land  applied  for  has  been  leased  to  a  senior  offeror 
under  a  proper  offer. 

An  oil  and  gas  offer  eabracing  land  in  the  bed  of 
a  navigable  river,  which  is  State  land,  is  properly 
rejected. 

Lee_E.._HcDonald ,  68  IBLA  272  (Nov.  17,  1982) 


The  Secretary  of  the  Interior  aay,  in  his  dis- 
cretion, reject  an  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  deterainat ion  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  lands  applied  for  are  not  withdrawn  froa 
operation  of  the  Mineral  Leasing  Act.   An  oil  and  gas 
lease  offer  is  properly  rejected  where  the  lands  sought 
are  within  the  Lake  Mead  National  Recreation  Area,  and 
the  National  Park  Service  has  declined,  under  13  CFR 
3566.3,  to  give  consent  to  issuance  of  the  lease. 

J2£_*0fl_L!._£§£th,  69  IBLA  79  (Nov.  30,  1982) 

l£§2££§_Ku.Sk.£i«  69  IBLA  205  (Dec.  16,  1982) 


It  is  proper  to  file  an  oil  and  gas  lease  offer 
for  less  than  610  acres  of  land  where  none  of  the  land 
adjacent  to  the  parcels  described  in  the  application  is 
available  for  leasing. 

B§Ii°n_Ii_!lale,  69  IBLA  167  (Dec.  13,  1982) 


Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
aust  be  rejected. 

Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  priaary  or  extended 
tera,  or  terainated  autoaatically  for  nonpayaent  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  siaul taneous  filing 
procedures  found  in  13  CFB  Subpart  3112. 

Ja»«s_i!a._J!i-I§S2a.  69  IBL*  isl     (Jan.  1,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  it  describes  lands  declared  to  be  held  in  trust 
for  the  Canoncito  Band  of  Navajo  Indians. 

Jaaes  H.  Chudnow,  70  IBLA  139  (Jan.  11,  1983) 


Where  lease  offers  include  lands  which  are  in 
national  parks  and  Indian  reservations,  or  which  are 
otherwise  unavailable  for  leasing,  the  acreage 
described  is  chargeable  to  the  offeror  until  such  tiae 
as  BLM  aakes  its  deteraination  of  the  status  and  avail- 
ability of  the  land  and  rejects  the  offers  as  to  the 
lands  not  available. 

JeiII_Si_lrit chard ,  70  IBLA  151  (Jan.  18,  1983) 


Lands  foraerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  priaary  or  extended 
tera,  or  terainated  autoaatically  for  nonpayaent  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  13  CFR  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
aust  be  rejected. 

Paiute  Oil  6  Mining  CorpT.  69  IBLA  172  (Dec.  11,  1982) 


It  is  iaproper  to  issue  an  oil  and  gas  lease  for 
less  than  610  acres  where  there  is  land  available  for 
leasing  adjacent  to  the  parcel  described  in  the  offer. 
Land  included  in  an  offer  which  has  not  becoae  an 
issued  lease  is  available  for  filing  of  another  offer 
until  a  lease  is  signed  by  an  authorized  officer  of  BLM. 

where  lease  offers  include  lands  which  are  in 
national  parks  and  Indian  reservations,  or  which  are 
otherwise  unavailable  for  leasing,  the  acreage 
described  is  chargeable  to  the  offeror  until  such  tiae 
as  BLH  aakes  its  deteraination  of  the  status  and  avail- 
ability of  the  land  and  rejects  the  offers  as  to  the 
lands  not  available. 


Land  included  within  an  outstanding  oil  and  gas 
lease,  whether  void,  voidable,  or  valid,  is  not  avail- 
able for  leasing,  and  an  application  filed  for  such 
land  aust  be  rejected.   Even  if  the  outstanding  lease 
were  canceled,  the  land  would  not  be  available  for 
over-the-counter  leasing,  since  land  within  a  canceled 


Irvin_Wall,  70  IBLA  183  (Jan.  20,  1983) 


90  I.D.  3 
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OIL  AND  GAS  LEASES — Continued 


LANDS  SUBJECT  TO — Continued 


An  over-the-counter  offer  for  an  oil  and  gas 
lease  on  lands  within  a  game  range  or  on  coordination 
lands  may  not  be  summarily  rejected  under  13  CFR 
3101.3-3  (a)  applicable  to  wildlife  refuge  lands. 
Subsecs.  3101.  3-3  (b)  and  (c)  require  that  BLM  confer 
with  representatives  of  the  U.S.  Fish  and  Wildlife 
Service  at  a  minimum  before  an  offer  can  be  rejected. 

D._M._Yates.  70  IBLA  2U0  (Jan.  25,  1983) 


A  determination  pursuant  to  43  CFR  3101.3-3(c)  not 
to  subject  coordination  lands  to  oil  and  gas  leasing  is 
a  formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Lands  Leasing  Act,  as  amended, 
30  O.S.C.  ft  22b  (1976).   Pursuant  to  the  regulation,  an 
agreement  has  been  reached  that  land  within  the  Sun 
River  winter  Elk  Range,  Montana,  will  not  be  sabject  to 
noncompetitive  oil  and  gas  leasing. 

Chester_Li_Prinale,  70  IBLA  254  (Jan.  25,  1983) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  ft  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

D2I2U>i_Lanalsi,    70    IBLA    32U     (Jan.     31,    1983) 


OJL_AND_GAS_ LEASES — Continued 
LANDS  SUBJECT  TO — Continued 
D_._M_._Ya  t es ,  7U  IBLA  23  (June  2«,  1983) 


Land  which  has  specifically  been  withdrawn  from 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

Rac__l___ro_uctio___I_c_,  71  IBLA  37U  (Mar.  29,  1983) 

_______________ ,  75  IBLA  171  (Aug.  19,  1983) 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  U3  CFR 
3101.3-3  is  a  formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  ft  226  (1976).   Pursuant  to  the 
regulation,  land  within  the  Columbia  National  Wildlife 
Refuge  is  not  subject  to  noncompetitive  oil  and  gas 
leasing. 

A lte x_Oi ______ . ,  73  IBLA  73  (May  17,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where,  as  of  the  date  the  offer  was 
filed,  the  land  which  is  the  subject  of  such  offer  has 
been  withdrawn  and  has  not  yet  officially  been  opened 
to  applications  under  the  mineral  leasing  laws  pursuant 
to  the  terms  of  the  public  land  order  that  revoked  the 
prior  withdrawal. 

Robert__.__iatt,  73  IBLA  24U  (June  2,  1983) 


Lands  formerly  included  in  a  competitive  oil  and 
gas  lease  which  expired  at  the  end  of  its  primary  or 
extended  term,  and  which  were  then  classified  as  not 
within  the  boundaries  of  a  known  geologic  structure, 
are  subject  to  the  filing  of  noncompetitive  lease 
applications  only  in  accordance  with  the  simultaneous 
filing  procedures  in  U3  CFR  Subpart  3112.   An  over- 
the-counter  offer  for  an  oil  and  gas  lease  of  such 
lands  must  be  rejected. 

§___________.  71  IBLA  <t2  (Feb.  17,  1983) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  terminated, 
and  BLM  failed  to  post  such  lands  to  its  list  of  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 

Land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing  and  an  offer  filed  for  such  land 
must  be  rejected. 

S_a_l____st__.  71  IBLA  116  (Mar.  2,  1983) 


BLM  may  properly  reject  an  oil  and  gas  lease  offer 
filed  pursuant  to  sec.  17  of  the  Mineral  Leasing  Act, 
30  U.S.C.  *  226  (1976),  where  the  minerals  reserved  in 
the  patent  of  the  land  have  been  withdrawn  from  dis- 
position under  the  mineral  leasing  laws. 

I°"_J!°i£S line ,  73  IBLA  268  (June  7,  1983) 


An  asphalt  prospecting  permit  application  which 
was  pending  at  the  time  of  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981), 
must  be  rejected  because  that  Act  amended  the  Mineral 
Leasing  Act  of  1920,  30  O.S.C.  ft  181  (Supp.  V  1981),  to 
include  a  definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a  "special  tar 
sand  area"  must  file  a  noncompetitive  oil  and  gas  lease 
offer.   The  holder  of  an  oil  and  gas  lease  issued  on  or 
after  Nov.  16,  1981,  may  develop  all  nongaseous  hydro- 
carbon substances  other  than  those  substances  leasable 
as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons). 

CoojlS^Petroleum^^nCj.,  73  IBLA  295  (June  7,  1983) 


The  regulation,  U3  CFR  3101.3-3(a)  (1),  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 
Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  case  record  provides  no  evidence 
of  such  a  withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded  for  investigation  into 
the  nature  of  the  creation  of  the  refuge. 


An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  lands  sought  are  within  the  Lake  Head 

National  Recreation  Area,  and  the  National  Park  Service 

has  declined,  under  13  CFR  3566.3,  to  give  consent  to 
issuance  of  the  lease. 

____a_son.  73  IBLA  301  (June  7,  1983) 

Chevron  U.S. A. , . Inc. ,  7U  IBLA  92  (June  30,  1983) 


.5i_iates,  71  IBLA  126  (Mar.  7,  1983) 
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OIL  AND  GAS  LEASES — Continued 


OIi_iSE_SAi_L EASES — Continued 


LANDS  SUBJECT  TO — Continued 


LANDS  SUBJECT  T0--Cont i nued 


A  decision  rejecting  an  oil  and  gas  lease  offer 
will  be  affirmed  where  the  lands  described  have  been 
reconveyed  to  the  United  States  in  a  land  exchange  to 
be  administered  by  the  Bureau  of  Land  Management  but 
the  lands  have  not  been  opened  to  mineral  leasing  by  an 
order  noted  on  the  public  land  records. 

Tom  Notestine,  73  IBLA  320  (June  7,  1983) 


Where  appellants  aver,  without  offering  proof  to 
show  the  basis  of  their  averment,  that  lands  which  were 
the  subject  of  appellants'  oil  and  gas  lease  offer 
were  acquired  by  the  United  States,  Bureau  of  Land 
Hanagement  correctly  rejected  the  offer  to  lease  lands 
shown  on  Government  records  not  to  be  in  United  States 
ownership . 

_ames_M.  Chudnow__John__.__essi__er ,  75  IELA  69 
(Aug.  10,  1983) 


BLM  may  not  summarily  reject  a  noncompetitive 
oil  and  gas  lease  offer  under  4  3  CFR  3101. 3-3  (a),  which 
prohibits  noncompetitive  leasing  within  wildlife 
refuge  lands,  where  the  evidence  on  appeal  establishes 
that  the  lands  are  coordination  lands,  which  may  be 
subject  to  leasing  under  43  CFR  3101.3-3  (c). 

A  regulation,  43  CFR  3101. 3- 3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  only  precludes 
noncompetitive  leasing  of  lands  withdrawn  tor  the  pro- 
tection of  all  species  of  wildlife  within  a  particular 
area. 


A  BLM  decision  rejecting  a  noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands,  because  the  mineral 
estate  was  reserved  by  the  grantor  when  the  land  was 
conveyed  to  the  United  States,  will  be  affirmed  on 
appeal  where  the  offeror,  who  asserts  that  the  mineral 
estate  has  vested  in  the  United  States  under  the 
Michigan  Dormant  Minerals  Act,  fails  to  submit  any  evi- 
dence in  support  thereof. 

S£ace_Investors,  75  IBLA  183  (Aug.  22.  1983) 


The  Bureau  of  Land  Management  properly  rejects  a 

noncompetitive  oil  and  gas  lease  offer  for  lands  which 

have  been  patented  with  no  mineral  reservation  to  the 
United  States. 

BLM  properly  rejects  a  noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)  for  land  within 
the  Columbia  National  wildlife  Refuge,  which  was  with- 
drawn for  the  protection  of  all  species  of  wildlife. 

_._____ates.  73  IBLA  353  (June  14,  1983) 


The  regulation,  43  CFR  3101 .  3- 3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 
Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  offeror  contends  that  such  a  withdrawal 
does  not  cover  the  lands  in  question  and  the  Board  is 
unable  to  establish  that  the  subject  lands  are  embraced 
in  such  a  withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded. 

D. _________ ,  74  IBLA  8  (June  24,  1983) 


The  regulation,  43  CFR  3101. 3- 3  (a)  (1) ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  precludes  the 
leasing  of  lands  withdrawn  for  the  protection  of  all 
species  of  wildlife  within  a  particular  area.   This 
regulation  is  a  formal  exercise  of  the  Secretary's 
discretion  under  sec.  17  of  the  Mineral  Lands  Leasing 
Act,  as  amended,  30  U.S.C.  «  226  (1976). 

£x_fli_ia.i£S»  74  IBLA  159  (July  12,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  lands  sought  are  within  the  Lake  Mead 
National  Recreation  Area,  and  regulation  43  CFR  3501.3 
requires  consent  of  the  Regional  Director,  National 
Park  Service,  for  a  lease  in  this  area,  and  such  con- 
sent is  refused. 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  the  Mineral  Leasing  Act 
for  Acquired  Lands  of  1947,  30  U.S.C.  «  352  (1976). 

Cj._Hj._Nichols.on,  75  IELA  234  (Aug.  23,  1983) 


Instruction  Memorandum  (IM)  83-237  (Jan.  7,  1983) 
provides  that  BLM's  policy  is  to  issue  no  leases  in  BLM 
administered  Wilderness  Study  Areas  (WSAs) .   A  subse- 
quent clarification  to  this  policy  provides  that  ELM 
may  continue  to  lease  portions  of  WSAs  that  are 
immediately  adjacent  to  producing  oil  and  gas  fields  or 
areas  that  are  prospectively  valuable.   IM  83-237, 
Change  2  (Mar.  7,  1983)  . 

£!>___.is______el_,  75  iela  313  (Aug.  30,  1983) 


Provisions  of  43  CFR  3101.5-2  (c)  require  the 
Bureau  of  Land  Management  to  confer  with  representa- 
tives of  the  Fish  and  Wildlife  Service  and  the  state 
game  commission  concerned  before  rejecting  oil  and  gas 
lease  offers  in  cases  involving  offers  for  coordination 
lands.   Where  an  agreement  concerning  leasing  of  coor- 
dination lands  has  been  made,  lands  within  an  affected 
area  which  are  not  specifically  excepted  from  oil  and 
gas  leasing  remain  subject  to  lease  offers. 

_________  well ,  75  IBLA  328  (Aug.  30,  1983) 


where  an  over-the-counter  oil  and  gas  lease  offer 
is  filed  for  lands  in  a  protracted  survey  and  the 
offeror  subsequently  files  a  relinquishment  describing 
certain  lands  in  the  offer  as  being  no  longer  available 
because  of  being  withdrawn  from  mineral  leasing,  tut 
erroneously  includes  lands  in  his  relinquishment  such 
that  the  remaining  lands  in  his  offer  do  not  describe 
all  the  available  lands  in  a  section,  the  offer  is 
properly  rejected. 

£°Ba______er___.  76  IBLA  4  (Sept.  6,  1983) 


Sd"a_d_S___e_son___r .  (On  Reconsideration) ,  74  IBLA 
267  (July  257  1983) 


80b 


OIL  AND  GAS  LEASES — Continued 


OIL  AND  GAS  L EASES--Cont inued 


LANDS  SUBJECT  TO--Con t inued 


LANDS  SUBJECT  TO — Continued 


Lands  situated  within  the  borders  of  incorporated 
cities  and  towns  are  excluded  from  leasing  by  the 
express  terms  of  sec.  1  of  the  Mineral  Leasing  Act  of 
1920,  as  amended,  30  U.S.C.  «  181  (Supp.  V  1981). 

The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertence  of  his  subordinates.   This 
authority  is  properly  invoked  to  cancel  a  lease  errone- 
ously issued  for  land  which  is  the  subject  of  a  prior 
contract  of  sale  and  which  has  thus  been  withdrawn  from 
mineral  leasing  under  the  terms  of  the  Public  Land 
Sales  Act  of  19614,  43  U.S.C.  ««  1421-1427  (1976). 

Di_Hi_lat.es,  76  IBLA  208  (Oct.  11,  1983) 


where  public  domain  land  is  reserved  for  a  par- 
ticular use  by  another  agency,  BLH  should  properly 
consider  the  recommendations  of  the  surface  managing 
agency  regarding  lease  issuance,  but  this  does  not 
relieve  BLM  of  the  need  to  determine  independently 
whether  a  lease  may  issue  in  the  public  interest. 

____2___t___n_i,  76  IBLA  327  (Oct.  19,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a  proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest. 

David__i_Pro_inse,  76  IBLA  340  (Oct.  20,  1983) 


where  a  noncompetitive  oil  and  gas  lease  offer  is 
rejected  because  the  oil  and  gas  interest  in  the  land 
sought  is  not  owned  by  the  United  States  and  the 
offeror  presents  significant  evidence  showing  that  such 
interest  in  part  may  be  owned  by  the  United  States,  the 
case  will  be  remanded  for  the  submission  of  additional 
evidence  and  reexamination  of  whether  the  land  in  ques- 
tion is  available  for  oil  and  gas  leasing. 

Dou_las_Ai__u_h,  77  IBLA  126  (Nov.  15,  1983) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  canceled, 
and  therefore  should  have  been  leased  pursuant  to  the 
simultaneous  oil  and  gas  leasing  system,  in  accordance 
with  13  CFR  3112.1-1. 

!!iKe_G_f_e_.  78  IBL*  139  (Dec.  29,  1983) 


BLH  must  cancel  a  noncompetitive  oil  and  gas  lease 
of  acquired  lands  where  it  is  determined  after  lease 
issuance  that  the  lands  are  situated  within  the  bound- 
aries of  an  incorporated  city.   Such  lands  are  not 
subject  to  oil  and  gas  leasing  under  sec.  3  of  the 
Mineral  Leasing  Act  for  Acquired  Lands,  as  amended, 
30  U.S.C.  «  352  (Supp.  V  1981). 

Jt_be_t_L_on ,  78  IBLA  232  (Jan.  9,  1984) 


43  CFR  3112.1-1  provides  that  all  lands  which  are 
not  within  a  known  geological  structure  and  are  covered 
by  a  lease  which  expires  by  operation  of  law  are  sub- 
ject to  leasing  only  in  accordance  with  4  3  CFR  Subpart 
3112. 

J2e_l!i_ John§Qn«    7e    IEL»    382     (Jan.    31,    19814) 


BLB  must  reject  a  noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  $    226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

J2ies_H._Ch_Ki_ow__Joh___i__essina_r ,  79  IBLA  1  (Feb.  2, 
1984) 


BLM  may  properly  reject  a  noncompetitive  oil  and 
gas  lease  offer  for  acquired  lands  to  the  extent  it 
includes  acquired  military  lands  which  were  subject 
to  a  Secretarial  moratorium  on  noncompetitive  oil  and 
gas  leasing. 

lEU£e_A_de_son,  77  IBLA  376  (Dec.  7,  1983) 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a  mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 

TXO  Production  Corp..  79  IBLA  81  (Feb.  16,  1984) 


Where  an  oil  and  gas  lease  offer  is  rejected  based 
on  the  conclusion  that  the  land  sought  evolved  from  the 
bed  of  the  Yellowstone  River  subsequent  to  North 
Dakota-Montana  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  to  show  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 
decision  rejecting  the  offer  may  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

Eav_d______o_ins_,  78  IBLA  85  (Dec.  16,  1983) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  leasing  under  the  Mineral  Leasing  Act  for  Acquired 
Lands,  30  U.S.C.  «  352  (1976). 

Jerr__W_ters,  79  IBLA  198  (Feb.  28,  1984) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  an  oil  and  gas  lease 
which  terminated.   Such  land  can  only  be  made  available 
for  leasing  again  through  a  simultaneous  offering  pur- 
suant to  43  CFR  Subpart  3112. 

H§IS2_Sj._iL§33ard,  79  IBLA  320  (Mar.  21,  1984) 

A._Zi_Shows,  82  IBLA  86  (July  17,  1984) 
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The  1984  Continuing  Resolution  (98  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  to  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a  public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.   All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  14,  1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 


Min3SiiH§_2i§Il  llI!iSi_2iI_S_GaSj 
(Mar.  27,  1984) 


Inc. 


80  IBLA  4 


Lands  underlying  the  navigable  waters  of  the  State 
of  Michigan  passed  to  the  State  at  the  time  of  its 
admission  to  statehood.   After  passage  of  the  lands  to 
the  State,  the  ownership  of  the  said  lands  became  a 
matter  of  State  law.   In  the  State  of  Michigan  the 
title  and  rights  with  respect  to  inland  waterways  are 
governed  by  the  same  rules  of  law,  regardless  of  the 
size  of  the  waterway.   Under  Michigan  law,  the  riparian 
and  littoral  proprietors  own  to  the  middle  of  both 
navigable  and  nonnavigable  lakes  and  rivers.   By 
application  of  Michigan  law,  when  the  Federal  Govern- 
ment is  the  owner  of  the  riparian  or  littoral  lands, 
the  Federal  Government  also  is  the  owner  of  the  acpur- 
tenant  bottom  lands  by  acquisition  from  the  State  of 
Michigan,  and  the  oil  and  gas  contained  in  such  appur- 
tenant lands  are  owned  by  the  United  States. 

§_________§_,  81  IBLA  300  (June  13,  1984) 


BLM  properly  rejects  a  noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)   (1982)  for  land 
within  the  Columbia  National  Wildlife  Refuge,  which  was 
withdrawn  for  the  protection  of  all  species  of  wildlife. 

Di_Mi_Iat.es,  80  IBLA  140  (Apr.  b,  1984) 

___M___ates,  82  IBLA  389  (Sept.  13,  1984) 


BLM  may,  in  its  discretion,  reject  any  offer  to 
lease  Federal  lands  for  oil  and  gas  upon  a  determina- 
tion supported  by  facts  of  record  that  leasing  would 
not  be  in  the  public  interest,  e___,  where  leasing 
might  adversely  affect  the  Yuma  clapper  rail,  a 
federally  listed  endangered  species. 

Where  BLM  rejects  an  oil  and  gas  lease  offer,  in 
order  to  protect  a  federally  listed  endangered  species, 
the  record  should  ordinarily  reflect  consideration  of 
whether  leasing  subject  to  protective  stipulations, 
including  no  surface  occupancy,  would  not  adequately 
serve  the  public  interest.   Where  the  record  indicates 
that  BLM  failed  to  consider  alternatives  to  no  leasing, 
the  case  will  be  remanded  to  BLM  for  such  an  assessment. 

BLM  may  properly  reject  an  oil  and  gas  lease  offer 
in  order  to  protect  a  federally  listed  endangered  spe- 
cies pending  the  availability  of  further  studies  of  the 
effect  of  oil  and  gas  exploration  and  development  on  a 
resident  population  of  that  species. 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended  b_  the  Combined  Hydrocarbon  Leasing  Act  of 
19al7~30  U.S.C.  *  226(b)  (1982),  to  issue  a  noncompeti- 
tive oil  and  gas  leaje  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  improv iden t ly  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

£°E2i]!!_I:a.ngl__,  81  IBLA  349  (June  25,  1984) 


It  is  a  general  rule  that  a  meander  line  is  not  a 
line  of  boundary  but  one  designed  to  point  out  the 
sinuosity  of  the  bank  or  shore  and  as  a  means  of 
ascertaining  the  quantity  of  the  land  in  the  fractional 
lot,  the  boundary  line  being  the  waterline  itself.   The 
"Basart  exception"  to  this  rule  is  that  if,  at  the  time 
a  homestead  entry  is  made,  a  large  body  of  land  pre- 
viously formed  by  accretion  existed  between  the  meander 
line  and  the  waters  of  the  stream,  then  the  meander 
line  will  be  treated  as  the  boundary  line  of  the  grant, 
and  the  patent  will  be  construed  to  convey  only  the 
lands  within  the  meander  line.   In  determining  the 
applicability  of  the  "Basart  exception,"  consideration 
must  also  be  given  to  equitable  factors,  including 
unjust  enrichment. 

__din_L__R._ Johnson__H_ril_n_Johnson ,  82  IBLA  135 
(July  27,  1984) 


_k_y_o__U___A___I_c_,  80  IBLA  324  (May  8,  1984) 


Where  a  subdivision  which  is  available  for  oil  and 
gas  leasing  in  one  township  would  normally  be  adjacent 
to  land  similarily  available  in  another  township,  a 
holding  that  a  lease  offer  for  one  such  subdivision 
which  does  not  include  the  other  is  violative  of  the 
"640-acre  rule"  will  be  vacated  upon  a  showing  that 
the  two  townships  are  offset  and  the  subdivisions  con- 
cerned are  not  actually  adjacent. 

Irvin_Wall__On_Reconsi_e_ation_,  80  IBLA  339  (May  10, 
19847 


Land  within  the  Columbia  National  wildlife  Refuge, 
established  by  Public  Land  Order  No.  243,  qualifies 
as  "wildlife  refuge  land"  and,  thus,  is  subject  to 
the  prohibition  on  oil  and  gas  leasing  under  43  CFR 
3101.5-1  (b)   (1983).   A  noncompetitive  oil  and  gas 
lease  for  such  land  is  properly  rejected  pursuant  to 
the  regulation. 


ELM  may  properly  reject  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  for  acquired 
military  lands  which  were  subject  to  a  Secretarial 
moratorium  on  noncompetitive  oil  and  gas  leasing  at  the 
time  that  the  offer  was  filed,  even  where  the  Secretary 
has  thereafter  rescinded  the  moratorium,  tut  has  pro- 
vided that  the  land  will  be  leased  under  the  simultane- 
ous oil  and  gas  leasing  system. 

Bar r ___________________ .  82  IBLA  172  (Aug.  7,  1984) 


"Reserved,"  "set  apart,"  "withdrawn."   Lands  which 
are  "reserved"  and  "set  apart"  for  the  protection  and 
preservation  of  wildlife  pursuant  to  the  Migratory  Bird 
Conservation  Act  of  1929,  as  amended,  are  "withdrawn" 
for  the  protection  of  all  species  of  wildlife  within 
the  meaning  of  43  CFR  3101.  3- 3  (a)  (1)  . 


Richard  F.  Price.  Jr. 


32  IBLA  257  (Aug.  29,  1984) 


_______ates,  81  IBLA  160  (May  31,  1984) 
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NONCOMPETITIVE  LE ASES--Cont inued 


Ac-juired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  mineral  leasing  by  sec.  3  of  the  Mineral  Leasing 
Act  for  Acquired  Lands,  as  amended,  30  U.S.C.  (,    352 
(1982)  . 

Jer  a  ld_A.;._  Waters,  82  IBLA  334  (Sept.  12,  1984) 


Where  an  oil  and  gas  lease  has  been  issued  for 
lands  which  have  been  withdrawn  from  the  public  domain 
by  Executive  Order  for  Indian  purposes,  the  lease  must 
be  canceled.   The  Secretary  of  the  Interior  has  the 
authority  to  cancel  any  oil  and  gas  lease  which  is 
issued  contrary  to  law. 

Navajo_Tribe_of_Indians,  82  IBLA  387  (Sept.  13,  1984) 


The  Board  will  set  aside  a  BLM  decision  rejecting 
a  noncompetitive  oil  and  gas  lease  offer  pursuant  to 
43  CFR  3101.  3-3  (a)  (1)   (1982)  to  the  extent  it  includes 
land  in  a  national  wildliie  refuge,  not  subject  to 
drainage,  where  there  is  nothing  in  the  record  to  indi- 
cate that  the  refuge  was  for  the  protection  of  all 
species  of  wildlife.   However,  the  Board  will  instruct 
BLM  to  withhold  action  on  the  offer  where  Congress  has 
suspended  all  action  on  oil  and  gas  lease  offers  for 
lands  within  wildlife  refuges  filed  prior  to  Nov.  14, 
1983,  until  the  completion  of  certain  necessary  steps 
by  the  Department. 

RaSkalK_Productioni_Inc. ,  84  IBLA  47  (Nov.  27,  1984) 


NONCOMPETITIVE  LEASES 

If  acquired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  be  con- 
formed to  that  system,  the  lands  must  be  described  by 
legal  subdivision,  section,  township,  and  range.   Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  be 
described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner . 

Where  an  offer  for  a  noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a  defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

Sam  _£.._  Jones,  45  IBLA  208  (Jan.  30,  1980) 


Noncompetitive  oil  and  gas  leases  extended  beyond 
their  primary  term  pursuant  to  43  CFR  3107.4-3  expire 
by  operation  of  law  at  the  end  of  the  extension  unless 
one  of  the  statutory  grounds  for  extension  is 
established. 

Duncan_Miller,  46  IBLA  285  (Mar.  27,  1980) 


Land  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  can  only  be  leased  competitive- 
ly under  the  Mineral  Leasing  Act  of  1920,  as  amended, 
30  U.S.C.  i  226(b)  (197b),  and  a  noncompetitive  offer 
for  such  lands  must  be  rejected. 


where  ELM  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a  second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
feror will  be  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  non-KGS  lands  dictates  that  the  person 
first  making  application  for  a  lease  (the  senior  offer- 
or) is  qualified  to  hold  it.   Where  the  junior  offeror 
and  his  successors  in  interest  have  not  been  joined  to 
BLB's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  ofter. 

Even  though  created  by  a  lease  issued  to  a  junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a  senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a  bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLM  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

Sg2iae_Pi_J*oiierx_Jr.,  47  IBLA  396  (Bay  22,  1980) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

Known  geologic  structures  are  of  two  kinds:   unde- 
fined and  defined.   The  essential  difference  between 
these  structures  is  the  formality  and  detail  of  the 
defined  procedure  which  does  not  permit  the  necessary 
day-to-day  determinations  needed  by  the  Bureau  of  Land 
Management  in  its  current  administration  of  leases  and 
lease  applications. 

iernon_and_Rita_Benson,  48  IBLA  64  (May  29,  1980) 


An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a  noncompetitive  oil  and  gas 
lease  for  an  offer  drawn  with  the  first  priority  at  a 
simultaneous  drawing  when  he  fails  to  pay  the  first 
year's  rental  within  15  days  of  receipt  of  notice  that 
such  payment  is  due. 

Earl_Fi_Hartlei,  49  IBLA  140  (July  30,  1980) 


Li_Ai_WalstromJL_Jri,  4b  IBLA  389  (Apr.  10,  1980) 


OIL  AND  GAS  LEASES--Cont inued 


OIL  AND  GAS  LEASES — Continued 


NONCOMPETITIVE  LEASES  —  Continued 

Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive  bidding  under  the  provisions  of  14  3  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  during 
the  pendency  thereof  the  land  is  determined  to  be  with- 
in the  known  geologic  structure  of  a  producing  oil  or 
gas  field.   The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
naking  the  offer  does  not  vitiate  this  conclusion. 

Pauline  C.  Lebsack,  50  IBLA  361  (Oct.  16,  1980) 


NONCOMPETITIVE  LEASES — Continued 

Where  an  oil  and  gas  lease  offeror  makes  reference 
by  serial  nuiiber  in  its  offer  to  its  corporate  qualifi- 
cations which  were  previously  filed  in  another  Bureau 
of  Land  Management  State  Office  and  such  qualifications 
were  on  file  in  that  office  on  the  date  of  the  lease 
offer,  the  offer  may  not  be  rejected  because  at  the 
time  of  consideration  of  the  offer  the  qualifications 
had  been  removed  from  active  status  without  the  offer- 
or ' s  knowledge. 


ARI-HEX  Oil  S  Exploration,  Inc. 
1981) 


53  IELA  37  (Feb.  26, 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  tact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

Ja§es_Muslowi_Sr. ,  51  IBLA  19  (Oct.  28,  1980) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  <*3   CFR  3120,  and  a  noncom- 
petitive oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  or  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a  producing  oil  or  gas  field. 

lEy^n_Wheeler__To_i  ____________ h__Cof fee,  51  IBLA  66 

(Oct.  31,  1980) 

Juanita_Hi_M.ay.er,  60  IBLA  391  (Dec.  23,  1981) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  U3  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  dur- 
ing the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field.   The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  his  offer  does  not  vitiate  this  conclusion. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant  therefor.   An 
extension  of  time  may  be  granted  to  supply  necessary 
evidence  of  joinder  in  a  unit  agreement  prior  to 
lease  issuance  and  a  lease  offer  will  not  be  rejected  it 
favor  of  a  junior  offeror  where  an  extension  is  timely 
requested  and  the  requested  evidence  is  provided  in 
good  faith  and  without  unreasonable  delay  thereafter. 

Barbara  J.  Niernberqer.  Thomas  H.  Connellj.  53  IBLA  112 
(Mar.  U,  1981)  ~  88  I.e.  3U7 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  U3  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field.   The 
drawing  of  an  offer  for  a  noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  offeror;  it  only 
establishes  the  priority  of  filing.   The  offeror  is 
not  justified  in  relying  on  the  expected  issuance  of  a 
lease. 

JLic_ar_____E__a_co,  53  IBLA  130  (Mar.  5,  1981) 

________ _________ ,  70  IELA  115  (Jan.  13,  1983) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  M 3  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  dur- 
ing the  pendency  thereof  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field. 


Williai 


-luiner,  5U  IBLA  111  (Apr.  15,  1981) 


____.__ra_n,  60  IBLA  2U6  (Dec.  U,  1981) 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.   Where  a  cor- 
porate applicant  fails  to  submit  with  its  over-the- 
counter  lease  offer  a  list  of  corporate  officials  as 
required  by  U3  CFR  3102.2-5,  its  offer  receives  no 
priority  until  the  defect  is  cured. 

l«£s-_e__s__n_r_____nc_.  56  IBLA  211  (July  22,  1981) 

l£ans-__x_s__ner____Inc_,  57  IBLA  32  (Aug.  6,  1981) 


Donnie  R.  Clouse,  51  IBLA  221  (Dec.  10,  1980) 
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2It_*!l£_§*§-i£A§£§ — Con  t  i  n  ued 

NONCOMPETITIVE  LEASES — Continued 

where  BLM  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncoapetit ive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  rejects  the  previously  filed  offer  as  to  lands 
encompassed  in  the  lease  issued  to  the  junior  offeror 
asserting  that  the  junior  offeror's  assignee  is  a  bona 
fide  purchaser,  the  decision  will  be  vacated  as  the 
statute  governing  oil  and  gas  leasing  of  non-KGS  lands 
dictates  that  the  person  first  malting  application  for 
a  lease  (the  senior  offeror)  is  qualified  to  hold  it. 
Where  the  junior  offeror  and  his  successor  in  interest 
have  not  been  joined  to  BLM's  proceedings  or  named  as 
parties  on  appeal,  the  matter  will  be  remanded  to  BLM 
with  instructions  to  allow  them  to  show  cause  why  the 
leases  issued  pursuant  to  the  junior  offer  should  not 
be  canceled  and  to  show  that  they  acquired  their  inter- 
ests as  bona  fide  purchasers. 

ii_Pi_Batchett,  56  IBLA  2  31  (July  22,  1981) 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.   where  an  oil 
and  gas  lease  has  issued  to  a  corporate  applicant  whose 
offer  lacked  priority  because  of  noncompliance  with 
43  CFR  3102. 2-5,  requiring  the  filing  of  a  list  of  cor- 
porate officials,  such  lease  is  properly  canceled  where 
another  offer  was  filed  for  the  same  lands  before  the 
applicant  cured  the  defect  in  its  own  offer. 

l£ans;Texas_  Energy,  Inc..,  56  IBLA  295  (July  28,  1981) 


°Ii_i N£_GAS_L EASES — Continued 

NONCOMPETITIVE  LEASES--Continued 

(the  senior  offeror)  is  entitled  to  receive  any  lease 
which  is  issued. 

l2l!5_*ssociatesx_Ltdi,  58  IBLA  25  (Sept.  16,  1981) 


Where  a  noncompetitive  oil  and  gas  lease  offer  is 
rejected  because  the  oil  and  gas  interest  in  the  land 
sought  is  not  owned  by  the  United  States,  but  the 
record  does  not  support  such  a  finding,  the  case  will 
be  remanded  for  reexamination  of  whether  the  land  in 
question  is  available  for  oil  and  gas  leasing. 

Doualas_H._Willsgn_et_al.,  58  IBLA  115  (Sept.  24,  1981) 


Lands  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Part 
3120,  and  a  noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  during 
the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field.   Neither  the  fact  that  the  noncompetitive 
offeror  followed  all  of  the  applicable  rules  and  regu- 
lations in  making  its  offer  nor  the  fact  that  the 
Bureau  of  Land  Management  delayed  in  getting  a  report 
from  Geological  Survey  regarding  the  known  geologic 
structure  determination  vitiates  this  conclusion. 

2§orae_ Red djj_6_ Associates,  59  IBLA  359  (Nov.  9,  1981) 


Where,  following  adjudication  of  her  simultaneous 
noncompetitive  oil  and  gas  lease  application,  an  appli- 
cant fails  to  submit  advance  first-year  rental  along 
with  paperwork  for  the  lease  agreement  within  30  days 
from  her  receipt  of  notice  to  do  so,  as  required  by 
43  CFR  3112.4-1  (a),  her  application  is  properly  reject- 
ed under  43  CFR  3112.6-1 (d). 

14ieresa_Jibilian,  57  IBLA  354  (Sept.  8,  1981) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showinj  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  jas. 

Roi-ti-NSiSay.,  57  IBLA  401  (Sept.  14,  1981) 

l°bert_Gi_Linn,  60  IBLA  117  (Nov.  24,  1981) 


Where  BLM  issues  an  oil  and  gas  lease  to  an 
offeror  whose  noncompetitive  over-the-counter  offer  is 
junior  to  a  valid  previously  filed  offer,  where  it 
subsequently  issues  a  second  conflicting  lease  for  the 
same  lands  to  the  senior  offeror,  and  where  the  junior 
lease  has  not  been  assigned  to  a  bona  fide  purchaser, 
BLM's  decision  canceling  the  lease  issued  to  the  senior 
offeror  will  be  vacated,  because  the  statute  governing 
oil  and  gas  leasing  of  non-KGS  lands  dictates  that  the 
qualified  person  first  making  application  for  a  lease 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where  on  a 
simultaneous  oil  and  gas  lease  application  a  corporate 
applicant  references  a  corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualifications  as 
required  by  U3  CFR  3102.2-5,  and  pursuant  to  43  CFR 
3112.6-1  (b),  BLM  properly  rejects  the  application. 

£i»arron_Cor£i,  61  IBLA  90  (Dec.  31,  1981) 

Redwggd_Eipire_Land_and_Rgialti  Cg^,  62  IELA  296 
(MarT  167  1982) 

IU2el_Ener3i_Cgr£i,  64  IBLA  92  (Hay  12,  1982) 

Redwggd_Em£ire_Land_G_Rgialti_Cgi,  64  IELA  267 
(June  2,  1982) 


Under  43  CFR  3103.3-4,  a  partnership  offering  to 
lease  must  submit  "with  its  offer"  a  current  statement 
of  qualifications  to  hold  a  Federal  oil  and  gas  lease. 
If  the  partnership  opts  to  place  its  statement  of  qual- 
ifications on  file  with  BLM  for  future  reference,  in 
lieu  of  resubmitting  a  statement  for  each  lease  offer, 
the  statement  on  file  must  be  kept  current  by  the 
offeror  or  else  the  serial  number  assigned  to  the  state- 
ment for  reference  "shall  not  be  used,"  according  to 
43  CFR  3102.2-1  (c).   ELM  acts  contrary  to  regulation 
when  it  allows  a  partnership  that  has  made  an  over-the- 
counter  offer  to  submit  its  updated  statement  of  qual- 
ifications after  the  date  of  filing  of  the  offer,  where 
another  offer  of  prima  facie  validity  had  intervened. 

Bill_Mathis_et_al_.  ,  61  IBLA  131  (Jan.  15,  1982) 
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°IL_AN___A____A§E§ — Continued 

NONCOMPETITIVE  LEASES — Continued 

A  determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

S2feeEi_5i_I:II!n.  61  IBLA  153  (Jan.  19,  1982) 


2It_AND_GAS_ LEASES — Con  t  i  nued 

NONCOMPETITIVE  LEASES--Cont inued 

Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  te  leased  only  ty  com- 
petitive  bidding  pursuant  to  <*3  Part  CFR  3120,  and  a 
noncompetitive  oil  and  gas  lease  offer  filed  for  such 
lands  is  properly  rejected  where  either  before  or  after 
the  filing  of  the  offer,  but  prior  to  the  issuance  of 
the  lease,  the  land  is  determined  to  be  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field. 

BiH£5_Anderson,  63  IELA  111  (Apr.  2,  1982) 


Acquired  lands  within  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  may  be  leased  only 
after  competitive  bidding  under  the  provisions  of 
U3  CFR  Part  3120,  and  a  noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a  known  geologic  structure. 

________________ .  61  IBLA  175  (Jan.  26,  1982) 

Iicoe____nc_.  68  IBLA  130  (Oct.  28,  1982) 


A  noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.   Where  a  corpo- 
rate applicant  in  a  noncompetitive  simultaneous  drawing 
does  not  have  on  record  in  its  corporate  qualifications 
file  a  complete  list  of  its  corporate  officers  and  the 
identification  of  those  officers  who  are  authorized  to 
act  on  behalf  of  the  corporation  as  required  by  U3  CFR 
3102.2-5  (a)  (3),  and  does  not  submit  such  a  list  with 
its  application,  the  application  is  properly  rejected. 

_______________ ,  61  IBLA  270  (Jan.  29,  1982) 


A  stipulation  properly  implementing  an  amendment 
to  sec.  1  of  the  Mineral  Leasing  Act,  30  U.S.C.  «  181 
(1976),  by  P.L.  97-78,  Nov.  16,  1981,  which  requires 
the  lessee  to  submit  a  plan  of  operation  for  noncon- 
ventional  development  methods,  may  te  imposed  by  ELE  at 
any  time  prior  to  BLM's  formal  acceptance  of  a  noncom- 
petitive lease  offer. 

_a_vo_o_of__mer  _____  Ltd_ ,  63  IBLA  2B<4  (Apr.  22,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a  corporation  in  a  simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a  list  of  cor- 
porate officers  as  required  by  13  CFR  3102.2-5  (a)  or  by 
a  reference  to  a  BLM  serial  number  indicating  where 
such  information  can  be  found.   Such  an  omission  cannot 
be  cured  after  the  drawing. 

Mickorj_C.reek_0il._COj.,  63  IBLA  313  (Apr.  27,  1982) 

Iockies_ Ener___Cgr_ . ,  66  IBLA  313  (Aug.  2U,  1982) 

»dobe_0i _____________ ,  73  IBLA  263  (June  7,  1983) 


Under  U3  CFR  3112.1-1  (1979),  lands  covered  by 
leases  which  expire  by  operation  of  law  at  the  end  of 
their  primary  term  shall  be  subject  to  the  filing  of 
new  lease  offers  in  accordance  with  simultaneous  leas- 
ing procedures.   Thereafter,  the  lands  become  subject 
to  over-the-counter  offers  only  if  no  offers  to  lease 
all  or  any  portion  of  the  lands  in  the  expired,  can- 
celed, relinquished,  or  terminated  leases  are  received 
during  the  simultaneous  filing  period. 

J§ies____Philli_s,  61  IBLA  29U  (Feb.  3,  1983) 


It  is  improper  for  the  Bureau  of  Land  Management 
to  reject  a  noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a  nota- 
tion stating  that  it  is  a  reproduction. 

l§i4§_2il_aSd_2a§_Co_2_,  61  IBLA  312  (Feb.  t,    1982) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  te  can- 
celed by  BLR  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  terminated, 
and  BLM  failed  to  post  such  lands  to  its  list  of  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 

P__l_S__Cou_e_ ,  6«  IBLA  1«6  (Bay  2«,  1982) 

Stanley  Ostan.  71  IBLA  116  (Mar.  2,  1983) 

Conoco.  Inc..  75  IBLA  83  (Aug.  10,  1983) 


An  offer  to  lease  oil  and  gas  deposits  under 
the  Mineral  Leasing  Act  for  Acquired  Lands,  30  U.S.C. 
tt  351-359  (1976),  is  properly  rejected  where  the  land 
applied  for  is  not  shown  to  be  acquired  land  of  the 
United  States. 

Laurent  Reqimbal.  6U  IBLA  170  (Hay  26,  1982) 


An  over-the-counter  noncompetitive  oil  and  gas 
lease  offer  for  acquired  lands  is  properly  rejected 
where  no  such  lands  exist  as  described.   The  filing 
upon  appeal  of  an  unsigned,  undated  public  domain  offer 
form  bearing  a  corrected  land  description  constitutes 
neither  an  offer  nor  an  amendment,  and  thus  it  cannot 
be  accepted  by  BLM  for  either  purpose. 

£a2e_iS_ii_ Bristol ,  62  IBLA  317  (Bar.  22,  1982) 


Hhere  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  ofteror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation,'  the  posting  of  a  notice  of  the 
stipulation  in  the  public  room  of  the  BLB  State  office 
is  not  adequate  notice,  and  the  offeror  is  not  bound  to 
accept  the  lease  with  the  added  stipulation. 


Emery  Energy,  Inc..  6U  IBLA  175  (Bay  26,  1982) 
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where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of  a  notice  of  the  stipulation  in  the  public 
room  of  the  BLH  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

laSti-SSSUIx-lECi,    6«    IBLA    285     (June    U,    1982) 

§§curiti_Resources_Cor£if  70  IBLA  J19  (Jan.  31,  1983) 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  fails  to  submit  the  first  year's  advance 
rental  within  30  days  from  receipt  of  notice  to  do  so, 
as  required  by  «3  CFR  3112.  u-1  (a),  and  there  is  insuf- 
ficient evidence  that  the  bank's  failure  to  honor  a 
check  submitted  timely  to  BLH  in  payment  of  the  rental 
was  due  to  bank  error,  the  application  is  properly 
rejected. 

Kathy_L.._Philli£s,  6U  IBLA  388  (June  17,  1982) 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  offeror.   Where  a  cor- 
porate applicant  fails  to  submit  with  its  over-the- 
counter  lease  offer  a  list  of  corporate  officials  as 
required  by  U3  CFR  3102.2-5,  its  offer  receives  no 
priority  until  the  defect  is  cured.   Where  an  oil  and 
gas  lease  has  issued  to  a  corporate  offeror  whose  offer 
lacked  priority  originally  because  of  noncompliance 
with  U3  CFR  3102.2-5,  such  lease  is  properly  canceled 
only  where  another  offer  was  filed  for  the  same  land 
before  the  applicant  cured  the  defect  in  its  offer. 

£S£2£_Bi_Van_Der_Jaat,  65  IBLA  56  (June  23,  1982) 


A  determination  by  Geological  Survey  that  lands 
are  within  a  known  geologic  structure  (KGS)  of  a  pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a  clear  and  definite  showing 
of  error,  that  a  permeability  pinchout  occurs  in  the 
lands  designated  as  KGS  and  the  pinchout  is  so  situated 
as  to  overcome  the  presumption  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

•22i£5_nii§A2wi_Sri_10n_Recgnsiderationl_,    65    IBLA    352 
"(July    16,    1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  were 
not  received  by  BLB  within  30  days  from  the  receipt  of 
notice. 

SiIien_Ri_H aas ,  66  IBLA  107  (Aug.  U,  1982) 


Under  30  U.S.C.  i    226(b)   (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer. must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
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of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Robert  L.  Lyon.  66  IELA  111  (Aug.  10,  1982) 


Under  U  3  CFR  3112. U-1  (a),  a  prospective  lessee 
(i.e. ,  one  whose  simultaneous  noncompetitive  applica- 
tion has  been  selected  and  approved  by  ELM)  must  either 
affix  a  "personal  handwritten  signature"  on  the  offer 
to  lease  form  and  stipulations,  or  the  prospective 
lessee's  agent  must  do  so.   A  rubber-stamped  facsimile 
signature  is  not  a  "personal  handwritten  signature," 
and,  where  the  prospective  lessee  affixes  such  a  fac- 
simile signature,  the  application  is  properly  rejected 
under  U3  CFR  3112.6-1  (d). 

Hari_I_._Arat a ,  66  IBLA  160  (Aug.  11,  1982)  89  I.D.  "407 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  a  rental  rate  on  all  noncom- 
petitive oil  and  gas  leases  issued  after  a  specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  to  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  became  effective. 

£eter_K._Walstrom,  66  IBLA  269  (Aug.  17,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of 
additional  stipulations,  the  lease  is  not  binding  on 
the  offeror,  and  it  is  without  effect  in  the  absence 
of  the  offeror's  consent  to  the  additional  stipulations. 
Where  there  is  no  evidence  that  an  offeror  had  actual 
knowledge  of  the  stipulations  at  the  time  of  filing, 
the  offeror  is  not  bound  to  accept  the  lease  with  the 
added  stipulations. 

J°h.£_.2.=._La_Hue,  66  IBLi  3"7  (»ug-  26,  1982) 


An  oil  and  gas  lease  offer  most  be  rejected 
when  the  land  applied  for  has  been  leased  to  a  senior 
offeror  under  a  proper  offer. 

Leo  P.  Sas,  67  IBLA  36  (Sept.  8,  1982) 

l£lii>_Sall,  68  IBLA  299  (Nov.  19,  1982) 

James_C._Stevenson,  77  IBLA  150  (Nov.  15,  1983) 

MLlwether-ExJiloratio^COi,    78    IBL»    188     (Jan.    U,    198a) 

Hardam_Ex£loratio_n1_Inci,  79  IBLA  259  (Bar.  6,  198U) 

£ka.lies_Ei_Shaw,  81  IBLA  3«7  (June  25,  198U) 


BLB  may  properly  reject  a  noncompetitive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Mineral  Leasing  Act,  30  U.S.C.  «  226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  .United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

Golden_E.acile_ Petroleum,    67    IBLA    112     (Sept.    15,    1982) 
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Where  a  noncompetit i ve  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   How- 
ever, the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  to  be 
validly  issued,  unless  the  offeror  objects  to  the 
stipulation  within  JO  days  of  its  receipt.   Any 
deficiency  in  the  notice  procedure  for  the  stipulation 
is  cured  when  the  offeror  fails  to  object  timely  to 
imposition  of  the  new  stipulation. 

_____________ (2n_R__2_________2_l»  67  IBLA  260 

(Sept.  27,  1982)~~ 

Harr_____Veal,  73  IBLA  86  (Bay  18,  1983) 

William  A.  Stevenson,  Altex  Oil  Corp..  Imperial 
Resources,  Inc.,  Donald  W.  Stevenson,  Overthrust  Part- 
nership, 73  IBLA  305~"(June  7,  1983) 
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A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  an  oil  and  gas  lease 
which  terminated.   Such  lands  are  available  for  subse- 
quent leasing  only  in  accordance  with  the  provisions  of 
the  simultaneous  filing  system  provided  under  <*  3  CFB 
3112. 

_2___________2__»  70  IBLA  128  (Jan.  la,  1983) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  to  the  wrong  BLM 
office  and  were  not  thereafter  received  by  the  proper 
BLH  office  within  30  days  from  the  receipt  of  notice  of 
priority. 

__£______ Wolf ,  70  IBLA  131  (Jan.  1U,  1983) 


Where  a  noncompetitive  regular  offer  for  an  oil 
and  gas  lease  contains  minor  defects,  the  resultant 
lease  shall  not  be  canceled  upon  the  request  of  a  sub- 
sequent offeror  who  filed  after  the  lease  had  been 
issued  to  the  first-qualified  applicant. 

__________»  67  IBLA  301  (Sept.  30,  1982) 


An  oil  and  gas  offer  must  be  rejected  when  the 
land  applied  for  has  been  leased  to  a  senior  offeror 
under  a  proper  offer. 

Lee_E__ He Donald,  68  IBLA  272  (Nov.  17,  1982) 


A  noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant, and  cancellation  is  mandatory  where  an  oil  and 
gas  lease  is  issued  to  a  party  other  than  the  first- 
qualified  applicant  in  violation  of  a  statute  or 
regulation  of  the  Department. 

__________■___»  69  IBLA  5"  (Nov.  29,  1982) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
the  first  year's  rental  payment  were  not  received  by 
BLM  within  30  days  from  the  receipt  of  notice. 

l_2_______Lewis,  70  IBLA  69  (Jan.  11,  1983) 

Ham_ton____Stewart,  72  IBLA  358  (Bay  2,  1983) 

__2_________2_!__L__L.td_,  76  IBLA  337  (Oct.  20,  1983) 

___________ n_en ,  78  IBLA  1  (Dec.  12,  1983) 

___2l______2__2E_ .  78  IBLA  150  (Dec.  29,  1983) 


Under  3C  U.S.C.  $  226(b)  (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetit ve  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

_£___i____2_____2___<  70  IBLA  291  (Jan.  27,  1983) 


Under  30  U.S.C.  %    226(b)   (1976)  land  within  the 
known  geologic  structure  of  a  producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a  structure 
while  a  noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Minerals 
Management  Service  that  land  is  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field  has 
the  burden  of  showing  that  the  determination  is  in 
error. 

_2__I______:_____»  71  IBLA  1U9  (Bar.  9,  1983) 

B______Ho__ll ,  71  IBLA  253  (Mar.  21,  1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  issued  with  stipulations  of  which  the  offeror  has 
had  no  prior  notice,  either  actual  or  constructive, 
constitutes,  in  legal  effect,  a  counter  offer  which 
will  not  preclude  offeror  from  withdrawing  his  offer 
within  30  days  of  receipt  of  the  lease  and  stipulations. 

Bobert  P.  Schafer.  71  IBLA  191  (Bar.  1U,  1983) 


A  simultaneous  oil  and  gas  lease  application 
is  properly  rejected  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  «3  CFR 
3112. U-l (a)  because  applicant's  draft  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Kenne th_R__Lg w is ,  70  IBLA  112  (Jan.  13,  1983) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  13  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field.   The  offeror 
is  not  justified  in  relying  on  the  expected  issuance  of 
a  lease. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  by  the  Geological 
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Survey  that  land  is  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

H_rr__S__H_lls»  71  IBLA  302  (Bar.  22,  1983) 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  offer  for  unsurveyed  acquired  lands  which  is  not 
accompanied  by  a  map  upon  which  the  desired  lands  are 
clearly  marked  in  accordance  with  U  3  CFR  3101. 2- 3  (b)  (2) 
is  properly  rejected.   However,  when  the  map  is  filed 
with  the  notice  of  appeal,  the  offer  may  be  reinstated 
and  allowed  to  earn  priority  as  of  that  date. 

Miiburn_Hi_Seals,    71    IBLA    315     [flat.    22,    1983) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  after 
competitive  bidding  under  the  provisions  of  43  CFR 
3120.   A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  during  the  pendency  thereof 
the  land  is  determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field.   The  drawing 
of  an  application  for  a  noncompetitive  oil  and  gas 
lease  creates  no  vested  rights  in  the  applicant;  it 
only  establishes  the  priority  to  be  accorded  conflict- 
ing applications. 

He_b_rn____ Armstrong.,  72  IBLA  329  (Apr.  29,  1983) 


A  noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant.  A  defect  is  not  curable  to  the  extent  that  the 
rights  of  third  parties  have  intervened.   Accordingly, 
the  lease  must  be  offered  to  the  first-qualified  appli- 
cant who  has  compiled  with  the  Department's  regulations 
which  were  operative  and  controlling  at  the  time. 

T_____0_l_Co_,  73  IBLA  241  (June  1,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  for  an 
undivided  one-half  interest  in  acquired  land  must  be 
rejected  where  the  land  has  been  determined  to  be 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field,  even  when  leasing  might  be  considered  in 
the  public  interest  because  the  offeror  is  the  owner  of 
the  other  one-half  interest. 

_o_th______r____a___L..__are,  7U  IBLA  256  (July  12.    1983) 


A  noncompetitive  oil  and  gas  lease  may  only 
be  issued  to  the  first- qualified  offeror.   Hhere  a 
corporate  applicant  fails  to  submit  with  its  over-the- 
counter  lease  offer  evidence  of  corporate  qualifica- 
tions as  required  by  43  CFR  3102.2-5  (1981),  or  a 
reference  by  BLM  serial  number  to  a  file  in  which  such 
information  has  been  filed,  its  offer  receives  no 
priority  until  the  defect  is  cured. 

Inexco_Oil_Co.,  74  IBLA  260  (July  22,  1983) 


Where  BLM  erroneously  issues  a  noncompetitive 
over-the-counter  oil  and  gas  lease  to  a  junior  offeror, 
BLM's  decision  canceling  that  lease  will  be  affirmed, 
since  the  law  requires  that  the  qualified  person  first 
making  application  for  a  lease  (the  senior  offeror) 
is  entitled  to  receive  any  lease  which  is  issued. 


Qlk.h N£_SiS_L EASES— Continued 

NONCOMPETITIVE  LEASES — Continued 

Hhere  one  or  more  applications  for  an  oil  and  gas 
lease  are  received  for  a  parcel  pursuant  to  the  simul- 
taneous oil  and  gas  leasing  procedures  and  no  lease 
issues  as  a  result  of  such  filings,  43  CFR  3112.7 
requires  that  the  lands  be  subject  to  leasing  only  in 
accordance  with  Subpart  3112. 

PtXy.ll is_Hi_Cde.il,  75  IBLA  313  (Aug.  30,  1983) 


Hhere  a  portion  of  a  noncompetitive  lease  offer  is 
classified  within  a  known  geologic  structure  pending 
litigation  of  rejection  of  the  offer  for  other  reasons, 
that  portion  of  the  offer  to  lease  affected  by  the 
classification  must  be  rejected  despite  a  judgment 
finding  the  offer  to  be  otherwise  proper.   Land  within 
a  known  geologic  structure  may  be  leased  only  after 
competitive  bidding  under  provisions  of  43  CFR  Subpart 
3120. 

The  drawing  of  an  offer  for  a  noncompetitive  oil 
and  gas  lease  creates  no  vested  right  in  the  offeror  but 
establishes  only  the  priority  of  filing  of  the  offer. 
The  offeror  may  not,  therefore,  rely  upon  the  expected 
issuance  of  a  lease. 

f  I£iS£i£jS_j<.._Lo___,  76  IBLA  195  (Oct.  6,  1983) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  executed  lease  forms  and  the  first 
year's  rental  payment  were  not  received  by  BLM  within 
30  days  from  the  receipt  of  notice. 

Ji?§s_A__Sca_a_ico,  76  IBLA  290  (Oct.  18,  1983) 


BLM  may  properly  reject  a  noncompetitive  oil  and 
gas  lease  offer  where  an  attorney-in-fact  signed  the 
offer  and  sutmitted  the  first  year's  rental  and  the 
power  of  attorney  did  not  prohibit  the  attorney-in-fact 
from  filing  offers  on  behalf  of  other  participants,  as 
required  by  43  CFR  3112.4-l(b). 

_ir__Rhone,  76  IBLA  332  (Oct.  20,  1983) 


Hhere  a  noncompetitive  oil  and  gas  lease  offer  is 
rejected  because  the  oil  and  gas  interest  in  the  land 
sought  is  not  owned  by  the  United  States  and  the 
offeror  presents  significant  evidence  showing  that  such 
interest  in  part  may  be  owned  by  the  United  States,  the 
case  will  be  remanded  for  the  submission  of  additional 
evidence  and  reexamination  of  whether  the  land  in  ques- 
tion is  available  for  oil  and  gas  leasing. 

D°u_las_ A__!__h ,  77  IELA  126  (Nov.  15,  1983) 


Hhere  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  those 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasing  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights,  the  Secretary  of  the  Interior  has  not 
abused  his  discretion  in  delaying  adjudication  of  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera_Oil_  IncT .  Kenneth  J.  Gain,  77  IBLA  181 
(NovT  187  1983) 


A. _______________ ,  74  IBLA  345  (July  28,  1983) 
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NONCOMPETITIVE  LEASES-- Cont inued 

Under  30  U.S.C.  4  226(b)  (Supp.  V  1981),  lands 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field  nay  be  leased  only  by  competitive  bidding. 
Where  lands  are  determined  to  be  within  such  a  struc- 
ture, a  noncompetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas  lease 
who  challenges  a  determination  that  the  land  is  within 
the  known  geologic  structure  of  a  producing  oil  or  gas 
field  has  the  burden  of  showing  that  the  determination 
is  in  error. 

R._Ci._Altro3g.e,  78  IBLA  24  (Dec.  12,  1963) 


NONCOMPETITIVE  LEASES — Continued 

A  known  geologic  structure  is  a  trap,  either 
structural  or  stratigraphic  in  nature,  in  which  an 
accumulation  of  oil  or  gas  has  been  discovered  by 
drilling  and  determined  to  be  productive,  and  which 
includes  all  acreage  that  is  presumptively  productive. 

Land  within  a  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  may  only  be  leased  after  com- 
petitive bidding. 

An  applicant  for  a  noncompetitive  acquired  lands 
oil  and  gas  lease  who  challenges  a  determination  by  BLM 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a  prior  lease,  since  canceled, 
and  therefore  should  have  been  leased  pursuant  to  the 
simultaneous  oil  and  gas  leasing  system,  in  accordance 
with  43  CFR  3112.1-1. 

SiJS§_2uf fey.,  78  IBLA  139  (Dec.  29,  1983) 
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Gil2_£i_£iSSarino,  78  IBLA  242  (Jan.  10,  19814) 

91  I.D.  9 


Reed_ International,  80  IBLA  1U5  (Apr.  6,  1984) 


If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.   An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a  noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a  property  right  in 
the  applicant  but  is  merely  a  hope  or  expectation.   The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.   An 
application,  however,  may  not  be  rejected  on  a  basis 
other  than  that  permitted  by  law. 

U2la_Srace_Ftasinski,  82  IBLA  48  (July  11,  1984) 


In  a  simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.   An  appeal  is  properly 
dismissed  where  the  appellant  fails  to  point  out  the 
grounds  on  which  the  decision  appealed  from  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

£l!ickasaw_0il_6_Gasx_Inci,  82  IBLA  59  (July  11,  1981) 


Under  30  U.S.C.  «  226(b)  (Supp.  V  1981),  lands 
within  the  known  geological  structure  of  a  producing 
oil  or  gas  field  may  be  leased  only  by  competitive 
bidding.   Where  lands  are  determined  to  be  within  such 
a  structure  prior  to  issuance  of  a  lease,  a  noncompeti- 
tive lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  certain  lands 
are  within  the  known  geological  structure  of  a  produc- 
ing oil  or  gas  field  has  the  burden  of  showing  that  the 
determination  is  in  error.   Absent  any  argument  of  fact 
or  evidence  suggesting  such  error,  the  determination 
will  be  upheld. 

Ste£hen_Mi_Naslund,  79  IBLA  252  (Mar.  5,  1984) 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLM  office  within  30  days 
from  receipt  of  notice  of  rental  due. 


Where  BLM  rejects  a  noncompetitive  oil  and  gas 
lease  offer  because  of  a  determination  that  the  land 
is  within  the  known  geologic  structure  of  a  producing 
oil  or  gas  field  and  fails  to  support  the  decision 
in  the  record,  the  decision  will  be  set  aside  and  the 
case  remanded  to  substantiate  the  basis  of  the  KGS 
determination  in  light  of  the  information  tendered  by 
the  offeror  en  appeal. 

Thomas_Connell,  82  IBLA  132  (July  27,  1984) 


Under  30  U.S.C.  «  226(b)  (1982),  lands  within  the 
known  geologic  structure  of  a  producing  oil  or  gas  field 
may  be  leased  only  by  competitive  bidding.   Where  lands 
are  determined  to  be  within  such  a  structure  after  a 
simultaneous  oil  and  gas  lease  drawing  tut  prior  to 
issuance  of  a  lease,  a  simultaneous  oil  and  gas  lease 
application  for  such  lands  must  be  rejected.   The 
applicant  has  no  vested  rights  to  issuance  of  a  lease. 

iI°jd_CheBical_Salesx_Inc.,  82  IBLA  182  (Aug.  13,  198U) 


Pi_A^_Ra££,  80  IBLA  133  (Apr. 


1984) 


Lands  classified  as  within  a  known  geologic 
structure  of  a  producing  oil  and  gas  field  (KGS)  at  any 
time  prior  to  lease  issuance  must  be  leased  competi- 
tively.  The  simultaneous  oil  and  gas  lease  offer  for 
such  lands  must  be  rejected  even  though  the  KGS  deter- 
mination probably  would  not  have  been  applied  to  the 
lands  but  for  the  delay  in  lease  issuance  caused  ty  the 
Secretary's  suspension  of  the  simultaneous  oil  and  gas 
leasing  program.   Furthermore,  applicant's  rights  are 
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not  impaired  in  such  a  case  because  the  drawing  merely 
establishes  the  priority  of  filing  an  offer,  it  does 
not  vest  in  the  lease  applicant  the  right  to  an  oil  and 
gas  lease. 

The  Secretary  has  the  power  to  prescribe  proper 
and  necessary  rules  and  regulations  to  accomplish  the 
purpose  of  the  Mineral  Leasing  Act,  and  pursuant  to 
this  and  other  authority,  the  Secretary  has  the  power 
to  create,  and  operate,  or  to  suspend  the  simultaneous 
oil  and  gas  leasing  program  which  was  designed  to 
implement  the  noncompetitive  leasing  provisions  of  the 
Act. 

JosgEh-A-L-Tdllddira,  83  IBLA  256  (Oct.  23,  1984) 


Pursuant  to  sec.  HOI  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  amending  sec.  31  of  the 
Mineral  Leasing  Act  of  1920,  30  U.S.C.  $  IBS  (1982), 
the  royalty  rate  imposed  on  a  reinstated  oil  and  gas 
lease  may  not  be  less  than  16-2/3  percent  unless  the 
Secretary  finds  that  there  are  uneconomic  or  other 
circumstances  which  could  cause  undue  hardship  or 
premature  termination  of  production,  or  if  in  the 
Secretary's  judgment,  it  would  be  otherwise  equitable 
to  reduce  the  royalty  rate.   Where  a  lessee  fails  to 
provide  credible  evidence  of  such  circumstances,  a 
reduction  in  the  royalty  rate  below  16-2/3  percent  is 
not  justified. 

Sec.  U01  of  the  Federal  Oil  and  Gas  Royalty  Man- 
agement Act  of  1982  provides  the  Secretary  of  the 
Interior  with  discretionary  authority  to  reinstate 
terminated  leases.   Reinstated  leases  which  were  ter- 
minated for  "inadvertent"  failure  to  make  timely  rental 
payment  shall  be  subject  to  the  conditions  contained  in 
30  U.S.C.  i    188  (e)  (1982)  . 

Gult_Oll_Cgr22.,  83  IBLA  289  (Oct.  25,  1984) 
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NONCOMPETITIVE  LEASES--Cont inued 

before  the  Eoard  and  the  offeror  was  ultimately  deter- 
mined to  be  qualified  to  receive  a  lease. 

*S<llican_Mineral_ Leasing    Inc..,    83    IELA    372     (Nov.    15, 
1984) 


Under  3C  U.S.C.  «  226(b)  (1982),  lands  within 
the  known  geologic  structure  of  a  producing  oil  or 
gas  field  may  be  leased  only  by  competitive  bidding. 
Where  lands  are  determined  to  be  within  such  a  struc- 
ture, a  noncompetitive  lease  offer  for  such  lands  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  the  land  is 
within  the  known  geologic  structure  of  a  producing  oil 
or  gas  field  has  the  burden  of  showing  that  the  deter- 
mination is  in  error. 

i§onard_Lunina,  Si    IBLA  376  (Nov.  16,  1984) 


Pursuant  to  30  U.S.C.  «  226(b)  (1982),  lands  within 
the  known  geologic  structure  of  a  producing  oil  or  gas 
field  may  be  leased  only  by  competitive  bidding.   Where 
the  lands  are  determined  to  be  within  a  known  geologic 
structure  prior  to  issuance  of  a  lease,  a  simultaneous 
oil  and  gas  lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  who  challenges  a  determination  that  certain  lands 
are  within  the  known  geologic  structure  of  a  producing 
oil  or  gas  field  has  the  burden  of  establishing  that 
the  determination  is  in  error.   The  determination  will 
not  be  disturbed  in  the  absence  of  a  showing  of  error 
by  a  preponderance  of  evidence. 

Ifa3_Ri_Sj2ear,    84    IBLA    92     (Dec.    6,    1984) 


An  over-the-counter,  noncompetitive  oil  and  gas 
lease  offer  must  be  rejected  when  the  record  discloses 
that  the  land  applied  for  has  properly  been  leased  to  a 
senior  offeror. 

«eston_Bi_ Andrews,  83  IBLA  338  (Nov.  5,  1984) 


Lands  within  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  may  only  be  leased  by 
competitive  bidding  pursuant  to  43  CFR  3120.   A  non- 
competitive oil  and  gas  lease  offer  filed  before  the 
lands  were  determined  to  be  within  a  known  geologic 
structure  but  not  accepted  by  the  United  States  on  the 
date  of  determination  is  properly  rejected. 

Geo^2e_Ai_Dgnnelly_l_Jr..  83  IBLA  352  (Nov.  14,  1984) 


One  who  challenges  a  determination  by  the  Bureau 
of  Land  Management  that  land  is  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas  field  has  the 
burden  of  showing  that  the  determination  is  in  error. 

l22le_Exploratign_Co. ,  83  IBLA  354  (Nov.  15,  1984) 


BLM  must  cancel  a  noncompetitive  oil  and  gas  lease 
erroneously  issued  to  a  party  other  than  the  first- 
qualified  offeror,  where  the  lease  was  issued  while 
that  ofreror's  prior  lease  offer  was  pending  on  appeal 


The  Surface  Disturbance  Notice  (N-2)  is  not  a 
stipulation;  it  is  merely  notice  to  the  oil  and  gas 
lessee  that  prior  to  disturbing  the  surface  of  the 
leased  lands,  it  should  contact  the  surface  managing 
agency.   Such  notice  may  be  included  in  a  noncompeti- 
tive oil  and  gas  lease  by  BLM  without  the  consent  of 
the  offeror. 

where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror 
of  an  additional  stipulation  relating  to  cultural 
resource  protection,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of 
the  offeror's  consent  to  the  additional  stipulation, 
where  the  offeror  files  a  timely  objection  within 
30  days  of  receipt  of  the  lease,  and  seeks  cancel- 
lation of  the  lease  and  return  of  the  first  year's 
rental,  it  is  improper  to  deny  such  request. 

!°bert_6_Frances_Kunkel,  84  IBLA  140  (Dec.  11,  1984) 


A  junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a  senior  offeror  and  the  junior 
offeror  fails  to  provide  valid  reasons  why  the  senior 
offer  should  be  considered  defective. 

Beth_Sittre^_Trustee,  84  IBLA  197  (Dec.  24,  1984) 
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OPERATING  AGREEMENTS 


Determinations  by  Geological  Survey  delineating 
two  communicating  gas-bearing  structures  or  sands  and 
providing  that  unitization  of  leases  producing  gas  from 
these  sands  is  in  the  interest  of  conservation  will  be 
affirmed  where  the  record  shows  that  these  determina- 
tions were  reasonably  based  on  facts  of  record. 

A  challenge  to  decisions  by  Geological  Survey  (1) 
that  various  outer  continental  shelf  wells  are  produc- 
ing from  common  reservoirs,  i.e.,  that  they  are  "compe- 
titive," and  (2)  that  unitization  of  these  wells  is 
necessary  in  the  interest  of  conservation,  will  not  be 
sustained  where  there  is  a  preponderance  of  substantial 
and  persuasive  evidence  to  support  the  Survey's  find- 
ings. 

Where  Geological  Survey  has  ordered  all  outer  con- 
tinental shelf  lessees  with  producing  wells  in  two 
delineated  competitive  reservoirs  to  comply  with  a  plan 
to  allocate  production  on  the  basis  of  percentage  of 
original  net  acre-feet  of  gas  sand,  this  order  will  be 
affirmed  in  the  absence  of  a  clear  showing  that  another 
method  of  allocation  is  superior. 


Tenneco_Oil_Coii_TexacoA_Inci,  57  IBLA  85  (Aug. 
1981) 
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Sober t_Ei_Belkna£_et_ali,  55  IBLA  200  (June  16,  1981) 

Woods  Petroleum  Corp.  et  aj_..  55  IBLA  318  (June  26, 
1981) 

JacJS_2u£kerman_et_ali,  56  IBLA  193  (July  22,  1981) 


An  overriding  royalty  interest  retained  ty  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  Farty  is 
not  a  bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease.   BLM  must  sell 
such  canceled  overriding  royalty  interests  as  provided 
in  30  U.S.C.  »  184(h)   (1976)  and  13  CFR  3102.1-2(b). 

Jaies_Kgch_et_al_.  ,  61  IBLA  235  (Jan.  28,  1982) 

Iiiil!_Staacke_et_alJ.,  62  IBLA  278  (Mar.  16,  19B2) 


A  Federal  oil  and  gas  lease  conveys  to  the  lessee 
the  exclusive  right  to  develop  the  leased  deposits.   In 
view  of  the  exclusivity  of  this  grant,  no  one  may  law- 
fully install  equipment  for  such  development  on  a 
Federal  leasehold  unless  he  holds  such  authority  by  or 
through  the  lessee. 

Another  person  claiming  through  or  under  a  lessee 

has  the  same  right  to  remove  equipment  as  the  lessee 

himself  and  must  exercise  it  within  the  same  time 

period  the  lessee  would  have  had  to  do  so. 

Where  an  oil  and  gas  lease  limits  the  lessee's 
right  to  remove  equipment  placed  on  the  lease  to  a  cer- 
tain period  of  time  following  the  lease's  termination, 
any  equipment  left  on  the  leasehold  after  that  period 
becomes  the  property  of  the  lessor. 

The  Department  is  obligated  to  notify  only  the 
lessee  of  record  about  the  termination  of  an  oil  and 
gas  lease  for  cessation  of  production.   If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  other 
person  must  look  to  the  lessee  of  record  to  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  such  notice  is  not  provided. 

Eern£2_£EilIiJia_Coi_et_ali,  71  IBLA  53  (Feb.  22.    1983) 


An  overriding  royalty  interest  retained  ty  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  otter 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge  of 
the  defect  in  the  lease.   BLM  should,  on  remand,  sell 
these  canceled  overriding  royalty  interests  as  provided 
in  30  U.S.C.  t  181(h)   (1976). 

3i£hi3an_Wisconsin_Pip.eline_Coi_et_ali,  61  IBLA  217 
(Hay  28,  1982) 


An  overriding  royalty  interest  retained  ty  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a  bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease. 

Gordon  J.  Lindsay.  Resource  Service  Co..  Inc.,  61  IBLA 
279~lJune  1,  1982) 


OVERRIDING  ROYALTIES 


An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a  bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.   Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a  bona 
fide  purchaser  thereof,  having  had  actual  knowledge 
of  the  defect  in  the  lease.   BLM  should,  on  remand, 
sell  these  canceled  overriding  royalty  interests  as 
provided  in  30  O.S.C.  «  181(h)   (1976)  and  13  CFR 
3102.1-2  (b)  . 


M2aS_£etroleum_CorEi_et_al. ,  51  IBLA  191  (Apr. 
1981)  88 
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iS«co_Oil_Coi_et_al.,  51  IBLA  260  (Apr.  28,  1981) 
Biibur_Gi_Desens_et_ali,  51  IBLA  271  (Apr.  28,  1981) 


PATENTED  CR  ENTERED  LANDS 

BLM  may  properly  reject  a  noncompetitive  ovei-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Mineral  Leasing  Act,  30  U.S.C.  $  226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

2°iden_Eaale_ Petroleum,  67  IBLA  112  (Sept.  15,  1982) 


An  oil  and  gas  offer  must  te  rejected  when  the 
land  applied  for  has  been  leased  to  a  senior  offeror 
under  a  proper  offer. 

i§e_Ji_McDonald,  68  IBLA  272  (Nov.  17,  1982) 


2Ii_lfl2_£AS_ LEASES — Continued 

PATENTED  OR  ENTERED  LANDS — Continued 

BLtl  nay  properly  reject  an  oil  and  gas  lease  offer 
filed  pursuant  to  sec.  17  of  the  Mineral  Leasing  Act, 
30  U.S.C.  *  226  (1976),  where  the  minerals  reserved  in 
the  patent  of  the  land  have  been  withdrawn  from  dis- 
position under  the  mineral  leasing  laws. 

121_ Notes tine,  73  IBLA  268  (June  7,  1983) 


The  Bureau  of  Land  Banagement  properly  rejects  a 
noncompetitive  oil  and  gas  lease  offer  for  lands  which 
have  been  patented  with  no  mineral  reservation  to  the 
United  States. 

Di_Mi_Yates,  73  IBLA  353  (June  1U,  1983) 


PRODUCTION 

A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a  known  geologic  structure  of  a  pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a  known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

VSin°£_and_Rita_Benson,  UB  IBLA  6<4  (May  29,  1980) 

Ja»e§_(1u5lowx_Sri,  51  IBLA  19  (Oct.  28,  1980) 


where  a  unit  agreement  specifies  that  a  deter- 
mination as  to  whether  a  well  completed  prior  to  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a  well  for  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  of  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  not  extend  a  unitized  lease  upon  which  no 
such  well  exists. 

EnSIJI_Tradinj_Inci(  50  IBLA  9  (Sept.  5,  1980) 


2Ii_»ND_GAS_LEASES — Continued 

PRODUCTION — Continued 

Determinations  by  Geological  Survey  delineating 
two  communicating  gas-bearing  structures  or  sands  and 
providing  that  unitization  of  leases  producing  gas  from 
these  sands  is  in  the  interest  of  conservation  will  be 
affirmed  where  the  record  shows  that  these  determina- 
tions were  reasonably  based  on  facts  of  record. 

A  challenge  to  decisions  by  Geological  Survey  (1) 
that  various  outer  continental  shelf  wells  are  produc- 
ing from  common  reservoirs,  i±e± ,  that  they  are  "compe- 
titive," and  (2)  that  unitization  of  these  wells  is 
necessary  in  the  interest  of  conservation,  will  not  te 
sustained  where  there  is  a  preponderance  of  substantial 
and  persuasive  evidence  to  support  the  Survey's  find- 
ings. 

where  Geological  Survey  has  ordered  all  outer  con- 
tinental shelf  lessees  with  producing  wells  in  two 
delineated  competitive  reservoirs  to  comply  with  a  plan 
to  allocate  production  on  the  basis  of  percentage  of 
original  net  acre-feet  of  gas  sand,  this  order  will  be 
affirmed  in  the  absence  of  a  clear  showing  that  another 
method  of  allocation  is  superior. 

Tenneco_Oil  CoiX_Texacox_Inci#  57  IBLA  85  (Aug.  2M, 
1981) 


A  determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  atandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

l2I_Ii_«cKaj ,  57  IBLA  U01  (Sept.  1U.  1981) 
52£££i_2i_L.Y.Q2r  60  IBLA  117  (Nov.  2H,     1981) 


A  determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a  producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture.  The  boundaries  of  a  known  geologic  structure  of 
a  producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

Robert_G._Linn,  61  IBLA  153  (Jan.  19,  1982) 


Where  a  unit  agreement  specifies  that  a  determin- 
ation whether  a  well  completed  prior  to  the  effective 
date  of  the  agreement  is  capable  of  producing  in  paying 
quantities  will  be  deferred  until  completion  of  a  well 
capable  of  producing  in  paying  quantities  under  the 
unit  agreement,  wells  completed  prior  to  the  effective 
date  of  the  agreement  and  capable  of  production  in  pay- 
ing quantities  will  not  extend  a  unitized  lease  upon 
which  no  such  well  exists. 

SQer3i_Tradinji_Inci,  55  IBLA  167  (June  9,  1981) 


A  determination  by  Geological  Survey  that  lands 
are  within  a  known  geologic  structure  (KGS)  of  a  pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a  clear  and  definite  showing 
of  error,  that  a  permeability  pinchout  occurs  in  the 
lands  designated  as  KGS  and  the  pinchout  is  so  situated 
as  to  overcome  the  presumption  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

JaSS^Muslow^  Sr.  JOn_Reconsideration]_,  65  IBLA  352 
"(July  16,  1982J 
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REINSTATEMENT 

When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a  bill  rendered  by  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a  deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected. 

Luc i nda_Ex_Bo3g.s ,  "*5  IBLA  60  (Jan.  1U,  1980) 


Where  an  oil  and  gas  lessee  erroneously  transmits 
a  check  for  the  annual  rental  to  the  wrong  office  of 
the  Bureau  of  Land  Management,  which  office  receives 
the  payment  It  days  prior  to  the  anniversary  date  but 
takes  no  action  either  to  forward  the  check  to  the 
proper  office  or  return  it  to  the  lessee  until  the  an- 
niversary date  of  the  lease,  a  petition  for  reinstate- 
ment of  the  terminated  lease  will  be  granted  when  it  is 
established  that  the  negligence  of  BLM  employees  was  an 
equally  causative  factor  in  the  lessee's  failure  to 
timely  pay  the  rental. 

Richard_U_  Rosen  thai,  US  IBLA  1U6  (Jan.  23,  1980) 


The  Department  of  the  Interior  has  no  authority  to 
reinstate  a  terminated  oil  and  gas  lease  where  the  full 
rental  has  not  been  paid  within  20  days  after  the  date 
of  termination. 

ISSEe£2_2iI_£°i»  "6  IBLA  33  (Feb.  20,  1980) 


Under  30  U.S.C.  «  188(c)   (1976),  the  Secretary  of 
the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  of  rental,  unless  rental  payment  is 
tendered  at  the  proper  office  within  20  days  after  the 
due  date. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the  lessee. 
30  O.S.C.  i    188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   U3  CFR  3108.2-1  (c)  (2) . 

Where  the  failure  to  pay  rental  on  or  before  the 
anniversary  date  of  a  lease  is  attributable  to  a  com- 
puter error  in  the  mailing  system,  neither  reasonable 
diligence  nor  justification  is  shown  to  support  a  peti- 
tion for  reinstatement. 

Reliance  on  receipt  of  a  courtesy  notice  from  the 
Bureau  of  Land  Management  does  not  justify  late  payment 
and  therefore  permit  reinstatement  of  an  oil  and  gas 
lease  terminated  for  failure  to  pay  rental  timely. 

Melbourne  Concept  Profit  Sharing  Trust.  Joseph  F. 
ZiSi2A_£arI_Gerard,  U6  IBLA  87  (FebT  26~    1980) 


2IL_AND_GAS_LEASES--Continued 

REINSTATEMENT — Continued 

mailing  the  payment  sufficiently  in  advance  of  the  an- 
niversary date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  mail. 
Untimely  payment  of  the  annual  rental  may  be  justified 
if  proximately  caused  by  extenuating  circumstances  out- 
side the  lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

Placing  payment  for  annual  rental  for  an  oil  and 
gas  lease  in  a  residential  mailbox  for  posting  by  the 
Postal  Service  without  later  checking  to  insure  that 
the  payment  was  picked  up  does  not  constitute  reason- 
able diligence,  especially  when  the  lessee's  regular 
■ail  delivery  is  to  a  different  address.   Failure  of 
the  payment  to  then  be  timely  made  is  not  justified, 
even  though  the  Postal  Service  admittedly  was  not  mak- 
ing regular  stops  at  that  mailbox,  because  timely  pay- 
ment was  still  within  the  lessee's  control  through  the 
exercise  of  reasonable  diligence. 

flarold_ W.._Ful ler  ton ,  U6  IBLA  116  (Feb.  29,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Mailing  the  rental  in 
Philadelphia,  Pennsylvania,  2  days  before  it  is  due  in 
Cheyenne,  Wyoming,  does  not  constitute  reasonable 
diligence. 

In  order  for  the  failure  to  make  timely  payment  of 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.   Traveling  away  from 
home  during  the  latter  part  of  July  when  payment  is  due 
Aug.  1  will  not  justify  late  payment. 

Harry._Zas  lo  w ,  «6  IBLA  217  (Mar.  27,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  in  delivery  of  the  mail.   Hailing  the  rental 
in  Dallas,  Texas,  2  days  before  it  is  due  across  the 
country  in  Silver  Spring,  Maryland,  does  not  constitute 
reasonable  diligence. 

Bob  W.  Scott.  U6  IBLA  251  (Mar.  27,  1980) 


A  lease  terminated  automatically  for  untimely 
payment  of  annual  rental  may  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
the  lack  of  diligence  was  justified.   In  the  absence 
of  such  proof,  a  petition  for  reinstatement  is  prop- 
erly denied.   Reasonable  diligence  ordinarily  requires 


Under  30  U.S.C.  «  188(c)  (1976),  the  Secretary  of 
the  Interior  lacks  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
pay  rental  timely,  unless  rental  payment  is  paid  within 
20  days  of  the  due  date. 

Assuming  ar.g_uendo,  that  the  Department  had  author- 
ity otherwise  to  reinstate  a  terminated  oil  and  gas 
lease  under  30  U.S.C.  *  188(c)  (1976),  where  there  has 
been  late  payment  of  rental,  it  could  not  do  so  where 
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reasonable  diligence  was  not  shown  nor  a  justifiable 
excuse  given  for  the  failure  to  exercise  such  dili- 
gence.  Generally,  a  lessee  will  not  be  deemed  to  have 
exercised  reasonable  diligence  where  payment  is  trans- 
■itted  after  the  due  date.   No  justifiable  excuse 
arises  where  an  assignee  of  the  lease  relies  on  the 
assignor  for  payment,  where  a  lessee  relies  on  receipt 
of  a  courtesy  billing  notice  from  the  Bureau  of  Land 
Management,  or  where  a  lessee  was  uninformed  of  the 
rental  payment  requirements. 

Alice_M._Contei_Phy.llis_Lane_Zehr,  "6  IBLA  312  (Apr.  4, 
1980) 


Under  30  U.S.C.  *  188(c)   (1976)  the  Secretary  of 
the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  after  the  due  date. 

Administrator  of  Estate  of  Valentine  H.  O'Grady. 
47  IBLA  83  (Apr.  21,  1980) 

JSB§s_Valjalo,  50  IBLA  256  (Sept.  30,  1980) 

££.*ai_  Bursal  -  50  IBlk    259  (Sept.  30,  1980) 

Harold_E._Kurtzx_Jr..,  59  IBLA  387  (Nov.  10,  1981) 


Reasonable  diligence  generally  requires  mailing 
the  rental  payment  sufficiently  in  advance  of  the  an- 
niversary or  due  date  to  account  for  normal  delays  in 
collection,  transmittal,  and  delivery  of  the  mail, 
nailing  the  rental  payment  on  the  anniversary  date  of 
the  lease  does  not  constitute  reasonable  diligence. 

Under  30  U.S.C.  $  188(c)   (1976)  and  43  CFB 
3108.2-1  (c) ,  the  Department  has  no  authority  to  rein- 
state an  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  make  timely  payment  of  annual  rental 
unless  rental  payment  has  been  made  or  tendered  within 
20  days  of  the  due  date. 

£Sai!§th_and_Era_Tweten,  47  IBLA  180  (Hay  7,  1980) 


A  lessee  whose  oil  and  gas  leases  terminated  by 
operation  of  law  for  failure  to  pay  rental  timely  may 
be  found  to  have  exercised  "reasonable  diligence"  in 
mailing  the  rental  payments  on  Cct.  29  when  they  were 
due  on  Nov.  1,  and  the  leases  should  therefore  be 
granted  reinstatement. 

Poi_Energyi_Inc. ,  48  IBLA  197  (June  9,  1980) 


The  Department  is  without  authority  to  reinstate  an 
oil  and  gas  lease  terminated  automatically  by  operation 
of  law  for  failure  to  pay  annual  rental  timely  where 
the  lessee  fails  to  submit  the  entire  amount  due  within 
20  days  of  the  anniversary  date  of  the  lease,  regard- 
less of  alleged  extenuating  circumstances  which  might 
otherwise  constitute  grounds  for  reinstatement. 

fi2Y_i5_Fasken ,    "8  IBLA  258  (June  26,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  annual  rental  payment  is  not  actually  received 
by  the  proper  Bureau  of  Land  Management  State  Office 
on  or  before  the  anniversary  date. 

There  is  no  authority  to  reinstate  an  oil  and  gas 
lease  automatically  terminated  by  operation  of  law  for 
failure  to  pay  rental  when  due  if  the  rental  is  not 
tendered  or  paid  within  20  days  after  the  anniversary 
date  of  the  lease. 

§tefan_Demsko,  49  IELA  14  (July  15,  1980) 


Reasonable  diligence  normally  requires  mailing  the 
rental  payment  sufficiently  in  advance  of  the  anniver- 
sary date  to  account  for  normal  delays  in  collection, 
transmittal,  and  delivery  of  the  mail.   Mailing  the  ren- 
tal in  Hollywood,  California,  2  days  before  it  is  due 
in  Cheyenne,  Hyoming,  does  not  constitute  reasonable 
diligence. 

Rose  H.  Keggel,  49  IBLA  106  (July  28,  1980) 


An  oil  and  gas  lease  terminated  automatically  by 
operation  of  law  for  failure  to  pay  rental  timely  when 
the  rental  check,  although  timely  received  by  the  ap- 
propriate BLH  office,  is  not  honored  by  the  bank  upon 
which  it  is  drawn,  when  presented  for  payment. 

An  oil  and  gas  lease  terminated  for  nonpayment 
of  rental  may  be  reinstated  under  30  U.S.C.  «  188(c) 
(1976)  only  if  the  failure  to  pay  was  either  justifi- 
able or  not  due  to  a  lack  of  reasonable  diligence  on 
the  part  of  the  lessee.   where  a  lessee  submits  his 
rental  check  timely,  but  the  check  is  nonnegotiable 
because  insufficient  funds  are  on  deposit  in  the  par- 
ticular bank  when  the  check  is  presented  for  payment, 
the  lessee  has  not  exercised  reasonable  diligence. 
Where  the  lessee  provides  no  evidence  that  the  rental 
check  was  dishonored  through  the  fault  of  someone  other 
than  the  lessee,  there  is  no  basis  for  reinstatement 
of  the  lease.   In  no  case  may  the  lease  be  reinstated 
where  the  rental  payment  is  not  tendered  within  20  days 
following  the  anniversary  date  of  the  lease. 

Deane  A.  Dunham.  48  IBLA  7  (Hay  27,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  actually  received  by  the 
proper  Bureau  of  Land  Hanagement  State  Office  on  or  before 
the  anniversary  date. 

A  terminated  oil  and  gas  lease  may  be  reinstated 
only  if  the  failure  to  make  timely  payment  was  either 
justifiable,  ij.eir  due  to  events  outside  the  lessee's 
control,  or  not  due  to  a  lack  of  reasonable  diligence. 
Reasonable  diligence  generally  requires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Hailing  rental  pay- 
ment the  day  it  was  due  does  not  constitute  reasonable 
diligence. 

The  postmark  date  of  a  rental  payment  for  an  oil 
and  gas  lease  is  generally  deemed  to  be  the  date  of 
■ailing,  unless  there  is  satisfactory  corroborating 
evidence  to  support  the  lessee's  assertion  that  the 
■ailing  occurred  at  a  date  earlier  than  indicated  by 
the  postmark. 


Kenneth  w.  Hacek,  49  IBLA  153  (July  30,  1980) 
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REINSTATEMENT--Continued 

Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   A  lease  may  be  reinstated  if  the  failure  to  pay 
the  rental  was  either  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  i  188  (c)   (1976)  . 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   When  rental  payment 
for  an  oil  and  gas  lease  was  mailed  after  the  date  it 
is  due,  there  was  no  basis  for  reinstating  the  lease 
because  of  reasonable  diligence. 

In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure. 
A  lessee's  ignorance  of  the  law  and  regulations  and 
reliance  on  the  insurance  business  practice  of  a  grace 
period  is  not  a  justifiable  excuse. 

J°l>S_Ji_21t2i!Jl!iiB»  50  IBL*  50  (Sept.  15,  1980) 


REINSTATEHENT — Continued 

A  lease  terminated  autoaat ically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Submission  of  a 
deficient  payment,  even  though  received  in  advance  of 
the  due  date,  does  not  constitute  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  te 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   No  justi- 
fiable excuse  arises  where  a  discrepancy  as  to  total 
acreage  exists  between  the  parcel  listing  and  lease, 
BLM  notifies  the  lessee  at  his  address  of  record  of  the 
correct  amount  and  the  notice  is  returned  as  not  deliv- 
erable, and  the  lessee,  relying  on  the  advice  of  his 
leasing  service  and  landman,  submits  the  incorrect 
amount. 

Virail_T._Hartguist,  51  IBLA  356  (Dec.  29,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Hailing  the  rental  in 
Coral  Springs,  Florida,  2  days  before  it  is  due  in 
Santa  Fe,  New  Mexico,  does  not  constitute  reasonable 
diligence. 

In  order  for  the  failure  to  make  timely  payment  of 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.   Traveling  away  from 
home  during  the  latter  part  of  September  when  payment 
is  due  October  1  will  not  justify  late  payment. 

5§lvin_Di_Guttman,  51  IBLA  53  (Oct.  31,  1980) 


An  oil  and  gas  lease  terminated  automatically  for 
untimely  payment  of  annual  rental  may  be  reinstated 
only  upon  proof  that  reasonable  diligence  was  exercised 
or  that  the  lack  of  diligence  was  justified.   In  the 
absence  of  such  proof,  a  petition  for  reinstatement  is 
properly  denied. 

The  burden  of  proving  that  reasonable  diligence 
was  exercised  or  the  lack  of  diligence  was  justified 
rests  on  the  lessee.   Where  a  lessee  states  that  he 
mailed  the  rental  payment  to  the  proper  BLH  office  well 
in  advance  of  the  due  date  but  presents  no  corroborat- 
ing evidence  of  the  attempted  payment,  an  oil  and  gas 
lease  reinstatement  petition  is  properly  denied. 

Stan_F._Waliszek,  52  IBLA  101  (Jan.  12,  1981) 


A  lease  terminated  automatically  for  untimely 
payment  of  annual  rental  may  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
lack  of  diligence  was  justified.   In  the  absence  of 
such  proof,  a  petition  tor  reinstatement  is  properly 
denied. 


The  applicable  statute  limits  the  authority  of  the 
Department  of  the  Interior  in  reinstating  leases  only 
to  those  situations  where  it  is  shown  that  the  failure 
to  pay  the  rental  timely  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence.   Reasonable  dil- 
igence normally  requires  sending  or  delivering  payment 
to  the  proper  office  sufficiently  in  advance  of  the 
anniversary  date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  payment. 
Late  payment  of  the  rental  is  justifiable  only  where 
failure  to  make  timely  payment  is  the  result  of  causes 
beyond  the  control  of  the  lessee,  and  simple  inadver- 
tence in  mailing  the  payment  to  the  wrong  office  does 
not  justify  failure  to  send  timely  payment  to  the 
proper  office. 

Honsanto_Co.,  51  IBLA  271  (Dec.  15,  1980) 


Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   The  postmark  on  the 
payment  envelope  will  be  assumed  to  indicate  the  date 
of  mailing  in  the  absence  of  evidence  to  the  contrary. 
Payment  due  on  Oct.  1,  1980,  bearing  a  postmark  date  of 
Sept.  30,  1980,  does  not  reflect  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  te  justi- 
fied if  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease.   Speculation  as  to 
errors  in  post  office  mail  processing  does  not  consti- 
tute such  extenuating  circumstances  as  to  make  untimely 
payment  of  annual  rental  justified. 

Iiizabeth_Ai_Chr.istensen,  52  IBLA  113  (Jan.  13,  1981) 
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Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results 
in  the  automatic  temination  of  the  lease  by  opera- 
tion of  law.   The  date  of  receipt  of  the  rental  and 
not  the  date  of  mailing  is  controlling  in  determining 
whether  rental  on  an  oil  and  gas  lease  was  timely  paid. 
A  lease  may  be  reinstated  it  the  failure  to  pay  the 
rental  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  «  18b  (c)   (1976)  . 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  Hailing  rental  pay- 
ments the  afternoon  of  the  day  due  does  not  constitute 
reasonable  diligence. 

In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure.   A 
lessee's  ignorance  of  the  law  and  regulations  and  reli- 
ance on  the  business  practices  of  other  Governmental 
agencies  accepting  a  postmark  as  the  date  of  delivery 
is  not  a  justifiable  excuse. 

Overthrust_Oil_and_Gas_Cor£i,  52  IBLA  119  (Jan.  13, 
l98lf  "  88  I.D.  38 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  received  by  the  Bureau 
of  Land  Management  State  Office  on  or  before  the  anni- 
versary date. 

A  terminated  oil  and  gas  lease  may  be  reinstated 
only  if  the  failure  to  make  timely  payment  was  either 
justifiable,  iig^,  due  to  events  outside  the  lessee's 
control,  or  not  due  to  a  lack  of  reasonable  diligence. 

Reasonable  diligence  generally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  payment.   Hailing  rental 
payment  12  days  after  it  was  due  does  not  constitute 
reasonable  diligence. 

Absence  from  the  country  on  a  business  trip  at  the 
time  payment  is  due  on  a  lease  does  not  justify  late 
payment  of  the  rental.   Early  payment  or  other  arrange- 
ments could  be  made  to  ensure  timely  payment. 

Dorothy._C.__  Axels  on,  52  IBLA  1<»6  (Jan.  16,  1981) 


An  oil  and  gas  lease,  terminated  by  operation  of 
law  for  failure  to  timely  pay  the  annual  rental,  will 
not  be  reinstated  where  the  lessee  mailed  the  rental 
payment  to  the  wrong  Bureau  of  Land  Management  office, 
where  that  office  returned  the  payment  in  sufficient 
time  for  lessee  to  make  timely  payment  in  the  proper 
office,  but  where  the  lessee  failed  to  do  so. 

Ener get _________ ,  52  IBLA  236  (Feb.  3,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  that  the 
failure  to  pay  on  time  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
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to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Mailing  the  rental  in 
Silver  Spring,  Maryland,  2  days  before  it  is  due  in 
Billings,  Montana,  does  not  constitute  reasonable 
diligence. 

Jea n net te_L._ Fen  wick,  52  IBLA  250  (Feb.  6,  1981) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination.   The  erroneous  acceptance  of 
rental  payment  a  year  later  cannot  create  such  author- 
ity nor  estop  the  the  Government  from  regarding  the 
lease  as  having  terminated. 

Ja______Gr_nber_ ,  53  IBLA  165  (Mar.  12,  1981) 


A  lessee  may  be  entitled  to  reinstatement  of  the 
lease  if  it  is  shown,  among  other  things,  that  reason- 
able diligence  was  exercised  in  mailing  the  payment, 
or  that  the  delay  in  remitting  the  rental  is  justifi- 
able,  where  a  lessee  is  unable  to  make  the  requisite 
showing,  a  petition  for  reinstatement  is  properly 
denied. 

Reasonable  diligence  generally  requires  mailing 
the  rental  payment  sufficiently  in  advance  of  the 
anniversary  or  due  date  to  account  for  normal  delays 
in  collection,  transmittal,  and  delivery  of  the  mail. 
Mailing  the  rental  payment  1  day  before  or  on  the 
anniversary  date  of  the  lease  does  not  constitute 
reasonable  diligence. 

A  late  rental  payment  or  an  insufficient  tender 
of  rental  may  be  justifiable  if  it  is  demonstrated 
that  at  or  near  the  anniversary  date  there  existed 
sufficiently  extenuating  circumstances  outside  the 
lessee's  control  which  affected  his  or  her  actions  in 
paying  the  rental  fee.   Instances  of  simple  forget- 
fulness,  inadvertence,  ignorance  of  the  regulations, 
reliance  on  ELM  courtesy  notices,  and  similar  occur- 
rences do  not  excuse  a  failure  to  exercise  due 
diligence. 


Saiiin_MaIiiS£.  51    IBLA  323  (Mar.  26,  1981) 


88  I.D.  U20 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   A  lease  may  be  reinstated  if  the  failure  to  pay 
the  rental  was  either  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  4  188  (c)   (1976)  . 

Reasonable  diligence  normally  requires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   When  the  lessee 
makes  a  sufficient  showing  that  rental  payment  for  an 
oil  and  gas  lease  was  mailed  15  days  before  the  date  it 
is  due,  the  lease  will  be  reinstated  because  the  late 
filing  was  not  due  to  a  lack  of  reasonatle  diligence. 

fl5£i_*i_Bi£jaeif  •    53  IBLA  328  (Mar.  26,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
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the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date. 

H£i3E£t_i:S§_i:iEii£»  5"  IBLi  113  (*Pr.  16,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  say  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proot,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Transmittal  of 
payment  lu  days  after  the  due  date  does  not  constitute 
reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be  jus- 
tified if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  No  justi- 
fiable excuse  arises  where  a  lessee  has  been  specific- 
ally notified  of  the  due  date  and  through  inadvertence 
fails  timely  to  make  payment. 

Rali.h_Wi_Hi_Keatina,  55  IELA  113  (June  3,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.  The  fact  that  a  lessee's 
accountant,  responsible  for  submitting  the  rental  pay- 
ment, is  overburdened  with  work  will  not  justify  rein- 
statement. 
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International  Resource  Enterprises,  Inc. 
(June  30,  1981) 


55  IBLA  386 


A  petition  for  reinstatement  of  an  oil  and  gas 
lease  which  has  expired  by  operation  of  law  for  failure 
to  make  timely  payment  of  the  annual  rental  will  be 
denied  where  the  petition  is  filed  with  the  appropriate 
office  more  than  15  days  after  receipt  of  notification 
of  termination  of  the  lease. 

Absence  from  the  country  at  the  time  payment  is 
due  on  a  lease  does  not  justify  late  payment  of  the 
rental.   Early  payment  or  other  arrangements  could  be 
made  to  ensure  timely  payment. 

3A£hae]._nor;Eis.roei_Jri,  55  IBLA  H9  (July  8,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Untimely  payment  of  annual  rental  may  be  justified 
if  proximately  caused  by  extenuating  circumstances  out- 
side the  lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date.   Mailing  the 
rental  payment  1  day  after  the  anniversary  date  of  the 
lease  does  not  constitute  reasonable  diligence. 

Russell_Di_Brown,  56  IBLA  345  (Aug.  3,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  fcr  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   The  postmark  on  the 
payment  envelope  will  be  assumed  to  indicate  the  date 
of  mailing  in  the  absence  of  evidence  to  the  contrary. 
Payment  due  on  Jan.  2,  1981,  bearing  a  postmark  date  of 
the  same  day  does  not  reflect  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be  jus- 
tified if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   Neither 
ignorance  of  the  law  nor  a  business  or  pleasure  trip 
justifies  late  payment.   Furthermore,  where  lessee  pre- 
sents no  evidence  to  support  a  finding  that  the  illness 
of  an  employee  entrusted  with  making  payment  occurred 
at  or  near  the  anniversary  date  and  with  such  causality 
to  constitute  sufficiently  extenuating  circumstances  to 
justify  late  payment,  lessee's  petition  for  reinstate- 
ment must  be  denied. 

iEn°I£_.L-._2ilberg,  57  IBLA  H6  (Aug.  17,  1981) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

Shel l_Oi l_Coi ,  57  IBLA  63  (Aug.  17,  1981) 


where  leases  have  been  found  by  the  Department  to 
have  terminated  automatically  by  operation  of  law  for 
lessee's  failure  to  pay  the  annual  rental,  but  private 
legislation  is  subsequently  enacted  providing  that  such 
leases  shall  be  held  not  to  have  terminated  and  for 
payment  by  the  lessee  of  "accrued"  and  "unpaid"  rental 
by  the  lessee,  a  BLM  decision  that  such  renewal  is  due 
for  the  period  from  the  date  when  the  leases  were 
treated  as  terminated  to  the  date  of  the  private  enact- 
ment will  be  affirmed  in  the  special  circumstances 
obtaining  in  the  case. 

Fuel_  Re  so  urces_  Develop  me  n_t_Co_.,  57  IELA  90  (Aug.  2U, 
1981) 
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REINSTATEMENT- -Continued 

where  a  competitive,  fractional  interest,  oil  and 
gas  lease  is  issued  with  conflicting  and  confusing 
rental  provisions  recited  in  the  lease  terms  and  in  an 
attachment  to  the  lease,  a  deficient  rental  payment  by 
the  lessee  in  reasonable  reliance  on  the  section  pro- 
viding for  rental  based  upon  the  pro  rata  fractional 
interest  of  the  United  States  will  be  considered  justi- 
fied so  as  to  qualify  the  terminated  lease  for  rein- 
statement. 


Texas_Oil_and_Gas_CorE: 


58  IBLA  175  (Sept.  28,  1981) 

88  I.D.  879 


The  postmark  date  of  a  rental  payment  for  an  oil 
and  gas  lease  is  generally  deemed  to  be  the  date  of 
Bailing,  unless  there  is  satisfactory  corroborating 
evidence  to  support  the  lessee's  assertion  that  the 
mailing  occurred  at  a  date  earlier  than  indicated  by 
the  postmark. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  *  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108.2-1  (c)  (2). 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmittal, 
and  delivery  of  the  mail.   Mailing  the  rental  in  New 
Jersey,  2  days  before  it  is  due  in  Reno,  Nevada,  does 
not  constitute  reasonable  diligence. 

A" 3Ee.w._tU_N£lso n ,  58  IBLA  220  (Sept.  30,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.   However,  where  the  lessee  has 
entrusted  payment  to  an  employee  who  is  hospitalized 
because  of  an  injury,  and  another  employee  who  assumes 
the  injured  employee's  responsibilities  fails  to  make 
timely  payment,  the  injury  of  the  employee  is  not  the 
proximate  cause  of  the  late  payment. 


5°aS_P2troleum_Cor£i,  59  IBLA  370  (Nov.  9,  1981) 

88  I.D. 


1012 


An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on  or  before 
the  anniversary  date  may  be  reinstated  only  upon  a 
showing  that  the  failure  to  pay  on  time  was  either 
justifiable  or  not  due  to  lack  of  reasonable  diligence. 
The  fact  that  appellant's  employee  mistakenly  sent  the 
courtesy  notice  to  a  corporation  which  was  the  assignee 
for  part  of  the  lease  does  not  justify  late  payment. 

Petrolero_CorE^,  60  IBLA  21  (Nov.  16,  1981) 


REINSTATEMENT — Continued 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  «  188(c)  (1976).   Reasonatle  diligence  nor- 
mally requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   13  CFR  3108. 2-1  (c)  (2) . 

In  order  for  a  failure  to  pay  rental  timely  to  be 
justifiable,  the  late  payment  must  be  caused  by  factors 
outside  of  lessee's  control  which  were  the  proximate 
cause  of  the  failure.   Breakdowns  in  lessee's  proce- 
dures for  handling  rental  payments  resulting  from  inter- 
nal changes  in  lessee's  operations  do  not  establish 
justification  for  a  late  rental  payment. 

SojJthe^n_Unicn_Co.  ,  60  IBLA  181  (Nov.  25,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  which  there  is  no  well  capable  of  produc- 
ing oil  or  gas  in  paying  quantities  on  or  before  the 
anniversary  date  results  in  the  automatic  termination 
of  the  lease  by  operation  of  law.   The  date  of  receipt 
of  the  rental  and  not  the  date  of  mailing  controls  in 
determining  whether  rental  on  an  oil  and  gas  lease  was 
paid  timely.   A  lease  may  be  reinstated  only  if  the 
failure  to  pay  the  rental  timely  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence  on  the 
part  of  the  lessee.   30  U.S.C.  «  188(c)  (1976). 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Where  the  date 
marked  on  an  envelope  by  a  private  postage  meter  con- 
flicts with  the  postmark  made  by  a  United  States  post 
office,  the  United  States  postmark  will  be  deemed  the 
date  of  mailing  in  the  absence  of  satisfactory  corrobo- 
rating evidence  that  the  mailing  occurred  earlier. 

Mailing  a  rental  payment  the  afternoon  of  the  day 
due  does  not  constitute  reasonable  diligence. 

n.ii_u.i_l2il!!3»  60  IBL*  224  (Nov.  30,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   The  date  of  receipt  of  the  rental  and  not  the 
date  of  mailing  controls  in  determining  whether  rental 
on  an  oil  and  gas  lease  was  paid  timely.   A  lease  may 
be  reinstated  if  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee.   30  U.S.C.  4  188(c) 
(1976). 

Reasonable  diligence  normally  requires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Mailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable,  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented 
the  lessee  from  meeting  the  objective  reasonatle  dili- 
gence test.   Late  payment  is  not  justified  by  failure 
to  receive  a  courtesy  notice  of  rental  due.   Late  pay- 
ment is  not  justified  by  illness  or  other  reasons, 
unless  a  lessee  demonstrates  that  they  were  causative 
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factors  for  delay  in  immediate  proximity  to  the  anni- 
versary date  of  the  lease. 

Ruth  Eloise_Brgwn,  60  IBLA  32B  (Dec.  18,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  «  188(b) 
(197b).   Under  30  U.S.C.  t    188(c)   (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

j£an_Szc_e_ans_i,  60  IBLA  375  (Dec.  22,  1981) 

Sun.Oil _Co _ ,  63  IBLA  ^6  far.  26,  1982) 

Rich_rd_C__Hubbard,  68  IBLA  170  (Nov.  U,  1982) 

l_lton_Ha_ks__I_c_,  71  IBLA  336  (Mar.  28,  1983) 

Alyson  A.  Allison,  James  N,  Allison  III.  72  IBLA  3  33 
(Apr7~29,  1983)" 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date.   Hailing  the 
rental  payment  1  day  before  or  on  the  anniversary  date 
of  the  lease  does  not  constitute  reasonable  diligence. 


M_l£__l__Al£ISj 
1981) 


.£°4§I_2_i_tal ,  61  IBLA  71  (Dec.  31, 
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REINSTATEMENT — Continued 

A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Bailing  the  rental  in 
San  Rafael,  California,  2  days  before  it  is  due  in 
Billings,  Montana,  does  not  constitute  reasonable  dili- 
gence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  actions  in  Fay- 
ing the  rental  fee.   The  fact  that  lessee's  employee, 
responsible  for  submitting  the  rental  payment,  was  home 
1  day  with  his  ill  wife  and  was  overburdened  with  extra- 
ordinary business  matters,  does  not  justify  reinstate- 
ment. 

Ii>2"as_H___ilso_,  61  IBLA  287  (Feb.  2,  1982) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Wailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Untimely  payment  of  the  annual  rental  may  be  justi- 
fied if  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease.   Neither  ignorance 
of  the  law  nor  a  business  or  pleasure  trip  justifies 
late  payment. 

iai£_____Chudno_,  fe2  IBLA  13  (Feb.  23,  1982) 


The  law  imputes  knowledge  when  opportunity  and 
interest,  combined  with  reasonable  care,  would  neces- 
sarily impart  it;  therefore,  where  the  Bureau  of  Land 
Hanagement  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a  corporate  lessee  which  the 
lessee  claimed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  inform  the  proper  office. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.   Where  a  lessee  asserts  a  lack 
of  knowledge  of  a  rental  increase  as  justification  for 
its  failure  to  pay  timely  the  full  amount  of  the  rental, 
the  lease  will  not  be  reinstated  if  the  record  supports 
a  finding  that  the  lessee  had  knowledge  of  the  increase 
approximately  6  weeks  prior  to  the  anniversary  date  of 
the  lease. 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   30  U.S.C.  t  188(b)  (1976).   A  lease  may  be  rein- 
stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a  lack  of  reasonable  diligence 
on  the  part  of  the  lessee.   30  U.S.C.  i    188(c)  (1976). 

Reasonable  diligence  normally  requires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Nailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable,  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented 
the  lessee  from  meeting  the  objective  reasonable  dili- 
gence test.   Late  payment  is  not  justified  by  lessee's 
inadvertent  misplacement  of  office  records  during  the 
changeover  in  his  office  location. 


SStty._Oil._Cgi,  61  IBLA  226  (Jan.  28,  1982)  89  I.D.  26 


£a_id____C__le___Jr_,  62  IBLA  87  (Feb.  25,  1982) 
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RE  INST  ATE  HE  NT — Continued 


Where  a  proposed  assignment  of  an  oil  and  gas 
lease  has  not  been  approved  by  BLM  and  the  lease  has 
automatically  terminated  ty  operation  of  law  for  fail- 
ure to  pay  rental  finely,  only  the  original  lessee  as 
the  holder  of  record  of  the  lease,  and  not  the  poten- 
tial assignee,  may  have  the  lease  reinstated  on  the 
ground  that  due  diligence  was  exercised  or  that  late 
payment  was  justified. 

Siace^Petroleum^Corp..;.,  62  IBLA  180  (Mar.  8,  1982) 


In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proxiaate  cause  of  the  failure.  A 
lessee's  ignorance  of  BLM's  correct  address,  resulting 
in  the  return  to  hin  of  the  incorrectly  addressed  pay- 
■ent  envelopes,  is  not  a  justifiable  excuse. 


Martin  Exploration  Management  Corp. 
(Apr.  22,  1982) 


63  IBLA  287 


The  lessee  of  an  oil  and  gas  lease  issued  after 
Sept.  2,  1960,  that  has  reached  the  end  of  its  primary 
term  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  »  226(e) 
(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.   Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  *  188(b)   (1976). 

The  Secretary  is  without  authority  under  existing 
law  to  reinstate  a  lease  terminated  by  operation  of  law 
for  failure  to  pay  on  or  before  the  anniversary  date 
the  full  amount  of  rental  due  unless  such  rental  is 
paid  or  tendered  within  20  days  thereafter. 

The  discretionary  authority  granted  to  the  Secre- 
tary of  the  Interior  by  30  O.S.C.  «  188(d)   (1976)  to 
reinstate  oil  and  gas  leases  terminated  for  failure  to 
pay  rental  timely,  which  leases  are  eligible  for  exten- 
sions under  30  U.S.C.  «  226(e)   (1976)  because  drilling 
operations  commenced  prior  to  the  end  of  the  tern  of 
the  lease  and  were  being  diligently  prosecuted  at  that 
time,  applies  only  to  oil  and  gas  leases  issued  before 
Sept.  2,  1960.   An  oil  and  gas  lease  issued  after  that 
date,  which  has  terminated  for  failure  to  pay  rental 
timely,  can  be  reinstated  only  under  the  provisions  of 
30  U.S.C.  «  188  (c)   (1976)  . 

Gulf_Oil_Cor£i,  63  IBLA  296  (Apr.  23,  1982) 


An  oil  and  gas  lease,  terminated  for  failure  to 
pay  annual  rental  on  or  before  the  anniversary  date  of 
the  lease,  can  be  reinstated  only  if  the  petitioner 
shows  that  the  failure  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence.   Mailing  the 
rental  payment  after  it  is  due  does  not  meet  the 
reasonable  diligence  requirement. 

Under  30  U.S.C.  *  188(c)   (1976)  the  Secretary  of 
the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  of  the  due  date. 

*£2Stolos_Paliombeis,  6«  IBLA  119  (Bay  19,  1982) 


A  lease  terminated  automatically  for  untimely 
payment  of  annual  rental  may  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
the  lack  of  diligence  was  justified.   In  the  absence  of 
such  proof,  a  petition  for  reinstatement  is  properly 
denied.   Reasonable  diligence  ordinarily  requires 
mailing  the  payment  sufficiently  in  advance  of  the 
anniversary  date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  mail. 
Untimely  payment  of  the  annual  rental  may  be  justified 
if  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease. 

Ia§Ison_L._Kumm,  64  IELA  121  (May  19,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Bureau  of  Land  Management  State  Office  on  or  before 
the  anniversary  date. 

A  terminated  oil  and  gas  lease  may  be  reinstated 
only  if  the  failure  to  make  timely  payment  was  either 
justifiable,  i.ei(  due  to  events  outside  the  lessee's 
control,  or  not  due  to  a  lack  of  reasonable  diligence. 
Reasonable  diligence  generally  requires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  payment.   Mailing  rental 
payment  the  day  it  was  due  does  not  constitute  reason- 
able diligence. 

Ii_Wi_Lovelad^ (Lessee)^  kibert2_0il_S_Gas_Corp_. 

iiE£ellantl.,~6U  IBLA  l23~(May  19,  1982)"" 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Mailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable,  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented 
the  lessee  from  meeting  the  objective  reasonable  dili- 
gence test.   Late  payment  is  not  justified  by  failure 
to  receive  a  courtesy  notice  of  rental  due  or  by  a 
delay  in  receiving  assignment  forms  which  prevented 
shifting  the  responsibility  for  lease  payment  prior  to 
the  anniversary  date. 

*iSil!S>:_]JiS .  A  ,x_  I  do  ,  64  IBLA  274  (June  2,  1982) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Depositing  the 
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payment  in  the  mail  on  the  sane  date  it  is  due  does  not 
constitute  reasonable  diligence. 

Liberty._0il_6_Gas_CorEi.r  64  IBLA  277  (June  3,  1982) 
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ground  that  due  diligence  was  exercised  or  that  late 
payment  was  justified. 

yiSloiI-im^-lSd.Ei^lorationCOi,  65  IBLA  373  (July  20, 
1982) 


Under  30  U.S.C.  4  188  (c)  ■  (1976)  and  43  CFR 
3108.2-1  (c),  the  Department  has  no  authority  to  rein- 
state an  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  make  timely  payment  of  annual  rental 
unless  rental  payment  has  been  made  or  tendered  within 
20  days  of  the  due  date. 

Jack_Ji_Gry,nbera.  61  IBLA  354  (June  15,  1982) 


An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  timely  the  advance  rentals  can 
be  reinstated  only  when  the  lessee  shows  that  his 
failure  to  pay  the  rental  on  or  prior  to  the  anniver- 
sary date  was  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence.   Reasonable  diligence  is  not 
shown  where  a  computer  failure  to  make  timely  payment 
by  Feb.  1  is  discovered  on  or  about  Feb.  16;  a  check  is 
not  subsequently  mailed  until  Feb.  25;  and  payment  is 
not  actually  received  by  ELH  until  Bar.  1. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

IE e nd_Resour ces_L t d..  ,  6a  IBLA  idi     (June  17,  1982) 


Where  the  owner  of  a  lease  that  has  terminated 
pursuant  to  30  U.S.C.  «  188(b)   (1976)  for  failure  to 
make  timely  annual  rentals  fails  to  pay  the  full  rent 
within  20  days  of  the  lease  anniversary  date,  a  peti- 
tion for  reinstatement  is  properly  denied. 

The  notice  of  termination  referred  to  in  43  CFR 
3108.2-1  is  sent  to  an  oil  and  gas  lessee  only  if  the 
full  amount  of  the  rental  due  has  been  paid  or  tendered 
within  20  days  after  the  lease  anniversary  date. 

ISi2£2_E£i£°iS!iI_£2EEi'  65  IBL*  "  (June  24,  1982) 


Failure  to  pay  rental  timely  for  an  oil  and  gas 
lease  is  neither  justifiable  nor  not  due  to  a  lack  of 
reasonable  diligence  where  the  rental  is  mailed  9  days 
after  the  lease  anniversary  date  and  the  delay  in  mail- 
ing is  caused  by  the  fact  that  the  envelope  containing 
the  rental  apparently  slipped  from  a  group  of  letters 
appellant  was  taking  to  the  post  office  for  mailing. 

Sii2§be t h_Ai_Ha nsgn ,  65  IBLA  204  (June  29,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  tails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Where  a  proposed  assignment  of  an  oil  and  gas 
lease  has  not  been  approved  by  BLH  and  the  lease  has 
automatically  terminated  by  operation  of  law  for  fail- 
ure to  pay  rental  timely,  only  the  original  lessee  as 
the  holder  of  record  of  the  lease,  and  not  the  poten- 
tial assignee,  may  have  the  lease  reinstated  on  the 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  ty  operation  of 
law.   30  U.S.C.  $  188(b)   (1976).   A  lease  may  be  rein- 
stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a  lack  of  reasonable  diligence 
on  the  part  of  the  lessee.   30  U.S.C.  «  188(c)  (1976). 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Hailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

l2beil_S._Hu2hesx_Helen_Gi_Huahes,  66  IELA  304 
(AugT  2u7  1982)" 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable." 
Delivering  the  rental  payment  to  BLH  after  it  is  due 
does  not  constitute  reasonable  diligence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.   The  breakdown  of  a  system  for  pay- 
ment of  lease  rentals  allegedly  because  of  confusion 
attributed  to  a  probate  lawsuit  is  not  a  sufficiently 
extenuating  circumstance  outside  the  lessee's  control 
to  justify  late  payment. 

2io ns_F ir s t_ Ba tio na 1_ Ba n k ,  67  IBLA  U3  (Sept.  8,  1982) 


A  check  which  is  negotiable  by  a  party  other  than 
the  Bureau  of  Land  Banagement  does  not  constitute 
timely  payment  of  lease  rental,  even  if  received  prior 
to  the  anniversary  date  of  the  lease. 

Where  the  Bureau  of  Land  Banagement  returns  on  the 
fourth  working  day  following  receipt  an  oil  and  gas 
lease  rental  check  which  is  not  negotiable  by  it,  it 
has  acted  with  reasonable  dispatch,  and  the  lease  ter- 
minates automatically  by  law  when  a  substitute  check  is 
not  received  until  after  the  anniversary  date. 

An  oil  and  gas  lease  terminated  automatically  for 
untimely  payment  of  rental  may  be  reinstated  upon  proof 
that  reasonable  diligence  was  exercised.   Bailing 
payment  to  the  Bureau  of  Land  Banagement  after  it  is 
due  does  not  constitute  reasonable  diligence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.   Inadvertently  sending,  prior  to 
the  anniversary  date,  a  rental  check  which  is  not 
negotiable  by  the  Bureau  of  Land  Banagement  is  not  a 
circumstance  outside  the  control  of  the  lessee  and  does 
not  justify  a  subsequent  late  payment  of  rental. 

Kristie  B.  Cobb.  67  IBLA  59  (Sept.  9,  1982) 
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An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Bureau  of  Land  Management  State  Office  on  or  before 
the  anniversary  date. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 
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ESl  er_  RiJueh  ler ,  67  IBLA  2U2  (Sept.  2U,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  payment.   Mailing  a  rental 
payment  the  day  it  is  due  does  not  constitute  reasonable 
diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   The  fact 
that  appellant  "commutes"  to  his  place  of  business  in 
California  from  his  home  in  Illinois,  does  not  justify 
late  payment. 

Donald  L.  Darrow.  69  IBLA  62  (Nov.  29,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   Hailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable,  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented 
the  lessee  from  meeting  the  objective  reasonable  dili- 
gence test.   Late  payment  is  not  justified  by  inadver- 
tence, reliance  on  courtesy  billing  notices,  or 
reliance  upon  a  purported  assignee  to  make  the  payment. 

52bert_Gi_Armstrona_et_ali,  67  IBLA  357  (Oct.  6,  1982) 


A  lease  terminated  automatically  for  untimely 
payment  of  annual  rental  may  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
lack  of  diligence  was  justified.   In  the  absence  of 
such  proof,  a  petition  for  reinstatement  is  properly 
denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Where  a  lessee 
misdirects  a  lease  rental  payment  to  the  wrong  Bureau 
of  Land  Management  office  and  it  arrives  at  the  office 
on  the  anniversary  date  of  the  lease,  there  can  be  no 
finding  of  reasonable  diligence. 

A  late  rental  payment  may  be  justifiable  if  it 
is  demonstrated  that  at  or  near  the  anniversary  date 
there  existed  sufficiently  extenuating  circumstances 
outside  the  lessee's  control  which  affected  its  actions 
in  paying  the  rental  fee.   An  accidental  deviation  in  a 
lessee's  normal  payment  procedure  which  results  in  pay- 
ment being  misdirected  to  the  wrong  Bureau  of  Land 
Management  office  is  not  a  circumstance  outside  the 
lessee's  control. 

Gulf_Oil_CoriA,  69  IBLA  263  (Dec.  21,  1982) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

BLB's  cashing  a  late  rental  check  and  depositing 
it  in  its  unearned  account  does  not  constitute  accep- 
tance of  rental  payment  or  a  determination  that  a  ter- 
minated oil  and  gas  lease  will  be  reinstated. 

BSIf—kr-Ter e nzi ,  68  IBLA  21  (Oct.  19,  1982) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  justifiable.   A  late 
payment  will  not  be  excused  where  payment  was  trans- 
mitted after  the  due  date  and  the  lessee  asserts  that  he 
was  unaware  of  the  appropriate  due  date. 

S^ar r c_Associat es ,  68  IBLA  92  (Oct.  22,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending  the 
rental  payment  sufficiently  in  advance  of  the  due  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  payment.  Mailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable,  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented- 
the  lessee  from  meeting  the  objective  reasonable  dili- 
gence test.   Late  payment  is  not  justified  where  an 
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employee  of  lessee  did  not  understand  the  tine  con- 
straints joverning  the  time  for  payment. 

Deck  Oil_Coi/  70  IBLA  97  (Jan.  11,  1983) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  the  failure  to  pay  the  rental  tinely  was  justi- 
fiable or  not  due  to  a  lack  of  reasonable  diligence. 
Where  the  lessee  has  notice  of  the  proper  office  for 
making  payment,  the  use  of  an  incorrect  address  is  not 
justified.   Mailing  payment  3  days  before  it  is  due 
using  an  incorrect  address  does  not  reflect  reasonable 
diligence  in  taking  into  account  delays  occasioned  by 
the  incorrect  address. 

£hilliEs_Petroleum_Cg.,  71  IBLA  105  (Feb.  25,  1983) 


Under  30  U.S.C.  «  188(c)  (1976),  a  lease  terminated 
automatically  for  untimely  payment  of  annual  rental  may 
be  reinstated  only  upon  proof  that  the  failure  to  pay 
the  rental  timely  was  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence.   Where  the  lessee  has  notice 
of  the  address  of  the  proper  office  for  making  payment, 
the  use  of  an  incorrect  address  is  not  justified.   A 
lessee  has  not  been  reasonably  diligent  where  it  twice 
sends  payment  using  the  incorrect  address  even  though 
mailed  before  the  due  date,  when  the  correctly  addressed 
payment  is  not  mailed  until  after  the  due  date. 

Energetics,  Inc,.  71  IBLA  331  (Mar.  24,  1983) 


The  Department  of  the  Interior  is  without 
authority  under  30  O.S.C.  «  188(c)  (1976)  to  reinstate 
an  oil  and  gas  lease  terminated  automatically  by  opera- 
tion of  law  for  failure  to  pay  annual  rental  timely 
where  the  lessee  fails  to  submit  the  entire  amount  due 
within  20  days  of  the  anniversary  date  of  the  lease, 
regardless  of  alleged  extenuating  circumstances  which 
might  otherwise  constitute  grounds  for  reinstatement. 

Eeiasus_Petroleum_CorEi,  71  IBLA  216  (Har.  16,  1983) 


Under  30  U.S.C.  i    188(c)   (1976),  the  Department  of 
the  Interior  is  without  authority  to  reinstate  an  oil 
and  gas  lease  terminated  automatically  by  operation  of 
law  for  failure  to  pay  annual  rental  timely  where  the 
lessee  fails  to  submit  the  entire  amount  due  within 
20  days  of  the  anniversary  date  of  the  lease,  regard- 
less of  alleged  extenuating  circumstances  which  might 
otherwise  constitute  grounds  for  reinstatement. 

SSSSOn.Resources^COi,  71  IBLA  224  (Har.  17,  1983) 


The  postmark  date  of  a  rental  payment  for  an  oil 
and  gas  lease  is  generally  deemed  to  be  the  date  of 
mailing,  unless  there  is  satisfactory  corroborating 
evidence  to  support  the  lessee's  assertion  that  the 
mailing  occurred  at  a  date  earlier  than  indicated  by 
the  postmark. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
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30  U.S.C.  $  188(c)   (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFH  3108. 2-1  (c)  (2) . 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  collection,  trans- 
mittal, and  delivery  of  the  mail.   Mailing  the  rental 
by  Special  Delivery  Mail  in  New  York  2  days  before  it 
was  due  in  Eillings,  Montana,  is  considered  to  consti- 
tute reasonable  diligence. 

Siian_£2liej,  71  IBLA  299  (Har.  22,  1983) 


Under  30  U.S.C.  «  188(c)   (1976),  a  lease 
terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  lack  of 
diligence  was  justified.   In  the  absence  of  such  proof, 
a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Mailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   Breakdowns 
in  a  lessee's  procedures  for  handling  rental  payments 
resulting  from  internal  changes  in  its  operations  do 
not  establish  justification  for  a  late  rental  payment. 

Ten neco_C il_Co .  ,  71  IBLA  339  (Har.  28,  1983) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  cf 
reasonable  diligence  on  the  part  of  the  lessee. 
30  O.S.C.  *  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFB  3108. 2-1  (c)  (2) . 

Hailing  or  delivering  the  payment  after  it  is  due 
does  not  meet  this  requirement.   The  fact  that  appel- 
lant's computer  system  was  "down"  does  not  justify  late 
payment. 

Jose£ h_F»_Br.oda ,  71  IBLA  390  (Bar.  29,  1983) 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  O.S.C.  i    188(c)  (1976).   Reasonable  diligence 
normally  requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
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for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108.2-1(0(2). 
Untimely  payment  may  be  justifiable  if  proximately 
caused  by  extenuating  circumstances  outside  the 
lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

James_Hi_Withy.com  be,  72  IBLA  5  (Apr.  U,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
the  annual  rental  on  or  before  the  anniversary  date. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  paid  timely.   A  terminated  lease 
may  be  reinstated  under  30  U.S.C.  *  188(c)  (1976)  only 
if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

Reasonable  diligence  normally  requires  sending  the 
rental  payment  sufficiently  in  advance  of  the  due  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  payment.  Mailing  a  rental 
payment  from  Dallas,  Texas,  to  Billings,  Montana, 
2  days  before  it  is  due  does  not  constitute  reasonable 
diligence. 

For  late  payment  of  an  oil  and  gas  lease  rental 
to  be  justifiable,  factors  beyond  the  control  of  the 
lessee  must  have  arisen  which  prevented  the  lessee  from 
meeting  the  objective  reasonable  diligence  test. 
Delay  in  payment  resulting  from  improperly  addressing 
an  envelope  does  not  justify  late  payment  within  the 
meaning  of  30  U.S.C.  4  188(c)   (1976). 

Buttes_Resources_Co.,  72  IBLA  18  (Apr.  H,    1983) 


Reasonable  diligence  in  submitting  an  annual 
rental  payment  normally  requires  sending  the  payment 
sufficiently  in  advance  of  the  due  date  to  account  for 
normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   Mailing  a  rental  payment 
after  it  is  due  does  not  constitute  reasonable 
diligence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.   A  late  payment  is  not  justi- 
fied where  there  is  a  pending  assignment  of  the  lease 
which  has  not  been  approved  by  BLM  and  the  lessee 
incorrectly  assumes  that  the  assignment  will  have  been 
approved  by  the  rental  due  date  or  where  the  lessee  is 
in  the  process  of  moving  its  corporate  offices. 

NP_Ener____or__,  72  IBLA  3a  (Apr.  6,  1983) 


Where  an  oil  and  gas  lease  is  extended  beyond  its 
expiration  date  because  of  diligent  drilling  opera- 
tions, it  nevertheless  terminates  by  operation  of  law 
upon  failure  to  pay  annual  rental  for  the  11th  year  on 
or  before  the  anniversary  date  of  the  lease. 

_ett__gil_Co_.  72  IBLA  39  (Apr.  6,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  upon  failure  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  timely  paid.   A  terminated  lease 
may  be  reinstated  pursuant  to  30  U.S.C.  4  188(c)  (1976) 
only  if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  cr  not  due  to  a  lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

To  show  that  late  payment  was  not  due  to  a  lack 
of  reasonable  diligence,  a  lessee  must  ordinarily  show 
that  payment  was  mailed  sufficiently  in  advance  of  the 
due  date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  payment.   Mailing  the 
rental  payment  the  day  before  it  is  due  does  not  con- 
stitute reasonable  diligence. 

For  late  submission  of  an  oil  and  gas  lease 
rental  payment  to  be  justifiable  within  the  meaning  of 
30  U.S.C.  4  188(c)   (1976),  factors  outside  the  control 
of  the  lessee  must  have  arisen  which  prevented  the 
lessee  from  meeting  the  objective  reasonable  diligence 
test.   Inadvertence  or  lack  of  awareness  that  payment 
had  to  be  received  by  the  due  date  are  not  matters 
beyond  the  lessee's  control  and  do  not  justify  late 
payment. 

J°hH- Ii_Con ner ,  72  IBLA  83  (Apr.  13,  1983) 


Where  the  lessee  of  an  oil  and  gas  lease  ter- 
minated for  nonpayment  of  annual  rentals  fails  to  show 
that  the  failure  to  timely  pay  the  rentals  was  not  due 
to  a  lack  of  reasonable  diligence  or  that  the  failure 
to  exercise  reasonable  diligence  was  justifiable,  a 
petition  to  reinstate  the  lease  under  30  U.S.C. 
4  188(c)  (1976)  is  properly  denied. 

22i£i§_ 5 kodr a s ,  72  IBLA  120  (Apr.  14,  1983) 


In  support  of  reinstatement  of  an  oil  and  gas 
lease  that  has  terminated  automatically  as  the  result 
of  the  lessee's  failure  to  pay  the  annual  rent  on  or 
before  the  anniversary  date  of  the  lease,  the  peti- 
tioner/lessee must  show  either  that  the  late  payment 
was  not  due  to  a  lack  of  reasonable  diligence  or  that 
the  late  payment  was  otherwise  justified. 

Reasonable  diligence  ordinarily  requires  mailing 
the  annual  rental  payment  for  a  lease  sufficiently  in 
advance  of  the  anniversary  date  of  the  lease  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  mail.  The  mailing  of  the  annual  rental 
payment  on  the  anniversary  date  of  the  lease  does  not 
constitute  reasonable  diligence. 

The  untimely  payment  of  the  annual  rent  for  a 
lease  may  be  justified  if  proximately  caused  ty 
extenuating  circumstances  outside  the  lessee's  control 
which  occurred  at  or  near  the  anniversary  date  of  the 
lease;  however,  such  justification  is  not  shown  by  a 
lessee's  assertion  that  he  was  unavoidatly  detained 
during  business  travel  near  the  anniversary  date  of  a 
lease. 

Vernon_I__Ber_,  72  IBLA  211  (Apr.  21,  1983) 


Under  30  U.S.C.  4  188(c)  (1976),  a  lease 
terminated  automatically  for  untimely  payment  of  annual 
rental  may  be  reinstated  only  upon  proof  that  reason- 
able diligence  was  exercised,  or  that  lack  of  diligence 
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was  justified.   In  the  absence  of  such  proof,  a  peti- 
tion for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  nailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  nomal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Wailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Oi_Li_Foster,  72  IBLA  3b7  (Hay  3,  1983) 


Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  4  188(c)   (1976)  requires  a  show- 
ing that  the  late  rental  payment  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence.   Neither 
delay  in  receipt  of  a  courtesy  billing  notice  nor  a 
change  in  corporate  offices  and  personnel  will 
ordinarily  justify  a  late  rental  payment. 

Crest_Oil_S_Gas_Cor£i,  72  IBLA  370  (Hay  «,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Bureau  of  Land  Management  State  Office  on  or  before 
the  anniversary  date. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  rental  payment  is  received  within  20 
days  after  the  date  of  termination. 

Francis_X^_Furlong__II,  73  IBLA  67  (Bay  16,  1983) 


It  is  the  lessee's  responsibility  to  see  that  any 
payment  tendered  for  annual  rental  for  an  oil  and  gas 
lease  is  so  identified  that  BLM  can  credit  payment  to 
the  proper  lease  account.   Where  the  lessee  shows  that 
the  paynent  was  received  and  BLM  unreasonably  failed  to 
credit  the  payment  to  the  lease  account  indicated  on 
the  billing  notice  returned  with  the  payment,  the  lease 
is  properly  held  not  to  have  terminated. 

NueoEE-IHSiaii-InCi,  73  IBLA  101  (May  23,  1983) 


Reinstatement  of  an  oil  and  gas  lease  terminated 
pursuant  to  30  U.S.C.  $  188(c)   (1976)  requires  a  show- 
ing by  the  lessee  that  the  late  payment  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence.  Hand  deliverance  of  the  rental  payment  after 
the  due  date  is  not  reasonable  diligence.   Neither 
reliance  on  a  courtesy  notice  nor  the  failure  of  an 
assignor  of  an  unapproved  assignment  to  protect  the 
assignee's  interest  will  justify  the  late  payment. 

Pending  approval  of  the  assignment  by  BLM,  the 
assignor  shall  continue  to  be  responsible  for  the  per- 
formance of  any  and  all  obligations  under  the  lease. 
Only  the  lessee  of  record  can  claim  or  request  rein- 
statement of  the  lease. 

Harri_Ci_Peterson,  75  IBLA  195  (Aug.  22,  1983) 


In  order  for  the  failure  to  pay  the  annual 
rental  for  a  nonconpetitive  oil  and  gas  lease  to  be 
considered  justifiable  and  subject  to  reinstatement 
under  30  U.S.C.  »  188(c)   (1976),  it  oust  be  caused  by 
factors  outside  the  lessee's  control.   Where  the  lessee 
does  not  demonstrate  that  the  combination  of  the  start 
of  a  new  school  year,  the  start  of  a  new  career  for  her 
husband,  and  the  chronic  illness  of  her  mother-in-law 
during  the  month  preceding  the  lease  anniversary  date 
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were  the  proximate  cause  of  her  late  rental  payment, 
failure  to  pay  the  rental  timely  cannot  be  considered 
justifiable  and  the  lease  will  not  be  reinstated. 

Joanne_Fi_Bechtel,  76  IBLA  1  (Sept.  6,  1983) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  requires  sailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Mailing  the  rental  in 
Olympia,  Washington,  3  days  before  it  is  due  in 
Anchorage,  Alaska,  does  not  constitute  reasonable 
diligence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  her  actions  in  pay- 
ing the  rental. 

Iieanor_Li_M_._pubej{,  76  IBLA  177  (Sept.  30,  1983) 


where  an  oil  and  gas  lessee  timely  pays  its 
annual  rental  in  accordance  with  an  erroneous  statement 
issued  by  the  Bureau  of  Land  Management,  absent  issu- 
ance of  a  notice  of  a  deficiency  as  provided  by  43  CFR 
3108.2-1  (b),  the  lease  may  not  be  held  to  have  termi- 
nated as  a  matter  of  law  because  of  the  operation  of 
the  proviso  found  at  30  U.S.C.  «  188(b)   (1976),  creat- 
ing a  statutory  exception  to  the  rule  that  failure  to 
pay  the  lease  rental  on  the  anniversary  date  terminates 
the  lease. 

McC  lella  n_0U_Cor£i ,  76  IBLA  322  (Oct.  19,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  $  188(b) 
(1976).   Under  30  U.S.C.  4  188(c)   (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  1401  of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  P.L.  97-U51,  96  Stat.  2147, 
amending  sec.  31  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  «  188  (1976),  affords  an  additional  oppor- 
tunity to  reinstate  a  lease  terminated  by  operation  of 
law  where  the  rental  was  not  tendered  within  20  days  of 
termination  if  certain  additional  conditions  are  met. 
For  a  lease  which  terminated  prior  to  enactment  of 
sec.  401  the  lessee  must  have  tendered  the  rental  to 
BLM  prior  to  the  date  of  enactment  to  qualify  the  lease 
for  reinstatement. 

R.  K.  O'Connell.  Texas  American  Oil  Corp.,  et  al. , 
76  IBLA  376  "(Oct.  25,  1983) 

Larri_Ch ambers,  77  IBLA  214  (Nov.  22,    1983) 
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A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."  In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date. 

EiSlfiOI-V^.Broda,  77  IBLA  63  (Nov.  7,  1983) 


Under  30  U.S.C.  %  188(c)  (1976),  a  lease  termi- 
nated automatically  for  untimely  payment  of  annual 
rental  may  be  reinstated  where  the  rental  is  paid 
within  20  days  and  upon  receipt  of  a  petition  for 
reinstatement  showing  that  reasonable  diligence  was 
exercised  or  that  the  failure  to  make  timely  payment 
was  justifiable.   In  the  absence  of  such  proof,  the 
petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Mailing  a 
rental  payment  after  it  is  due  does  not  constitute 
reasonable  diligence.   The  postmark  date  of  a  rental 
payment  is  generally  considered  the  date  of  mailing, 
unless  there  is  satisfactory  corroborating  evidence 
to  support  the  lessees'  assertion  that  the  mailing 
occurred  at  an  earlier  date. 

A  late  payment  may  be  justifiable  if  it  is  demon- 
strated that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  out- 
side the  lessees'  control  which  affected  their 
actions  in  paying  the  rental  fee.   Unsubstantiated 
speculation  as  to  errors  in  handling  and  processing 
the  payment  by  the  U.S.  Postal  Service  is  not  evi- 
dence of  extenuating  circumstances  which  will  justify 
the  untimely  rental  payment. 

*Il!l!lE_!!i_Solenderx_Ly.nn_Devereaux,  79  IBLA  70 
(Feb.  13,  1984) 


To  justify  failure  to  pay  annual  rental  of  an  oil 
and  gas  lease  so  as  to  entitle  appellant  to  reinstate- 
ment of  lease  pursuant  to  30  U.S.C.  4  188(c)  (1976), 
the  failure  to  make  timely  payment  must  be  caused  by 
factors  beyond  the  control  of  the  lessee.   Where  the 
record  establishes  that  the  lessee  failed  to  send  the 
rental  payment  in  a  timely  fashion  for  unexplained 
reasons,  and  then  failed  to  discover  the  missed  pay- 
ment until  nearly  1  year  later,  there  is  no  justifi- 
cation for  the  failure  to  make  timely  payment  which 
will  permit  reinstatement. 
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Neither  the  doctrine  of  equitable  estoppel  nor 
substantial  fairness  is  available  to  offer  appellant 
relief  where  reliance  upon  those  doctrines  is  predi- 
cated upon  circumstances  which  indicate  appellant 
merely  failed  to  make  timely  payment  through  its  own 
neglect.   The  existence  of  a  cover  letter  indicating  a 
payment  was  sent  where  it  subsequently  appears  there 
was  no  payment  attached  to  the  letter  as  shown,  is 
insufficient  alone  to  place  the  burden  upon  the  Govern- 
ment to  either  establish  it  did  not  receive  payment,  or 
alternatively,  to  explain  why  it  did  not  notify  appel- 
lant of  the  apparent  omission  of  payment  from  its 
letter. 

Davis_Oil_Co. ,  79  IBLA  218  (Feb.  29,  1984) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  4  188(b) 
(1976).   Under  30  U.S.C.  t  188(c)  (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 


Under  30  U.S.C.  4  188(c)  (1976),  a  lease 
terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  lack  of 
diligence  was  justifiable.   In  the  absence  of  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Mailing  a 
rental  payment  after  it  is  due  does  not  constitute 
reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justifiable  if  proximately  caused  by  extenuating  cir- 
cumstances outside  the  lessee's  control  which  occurred 
at  or  near  the  anniversary  date  of  the  lease.   Being 
away  trom  the  office  on  business  does  not  establish 
that  late  rental  payment  was  justifiable. 

*El!i2nX_Ii_!iovey.,  79  IBLA  148  (Feb.  23,  1984) 


Sec.  401(d)  of  the  Federal  Oil  and  Gas  Royalty 
Management  Act,  30  U.S.C. A.  *  188(d)  (West  Supp.  1983), 
affords  an  additional  opportunity  to  reinstate  a  lease 
terminated  by  operation  of  law  where  the  rental  was 
not  tendered  within  20  days  of  termination,  if  certain 
additional  conditions  are  met.   Where  a  lease  termi- 
nates on  or  after  enactment  of  sec.  401  (Jan.  12, 
1983),  the  lessee  must  file  a  petition  for  reinstate- 
ment together  with  required  back  rental  and  royalty 
accruing  from  the  date  of  termination,  on  or  before 
60  days  from  receipt  of  notice  of  termination  or 
15  months  after  termination,  whichever  is  earlier. 

UiI£iet_Ci_Shaftel,  79  IBLA  228  (Feb.  29,  1984) 


A  lessee  seeking  reinstatement  of  an  oil  and  gas 
lease  under  sec.  401(d)  (2)  (A)  (i)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of  1982,  30  U.S.C. A. 
«  188  (d)  (2)  (A)  (i)  (West  Supp.  1983),  must  tender  in 
full  prior  to  Jan.  12,  1983,  the  rental  due  for  the 
lease  sought  to  be  reinstated. 


Jerr.y_Chaabers  Exploration  Co. 
123~(AprT~37~l984)~" 


Blackbird  Co.,  80  IELA 
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REINSTATEMENT — Continued 

Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  4  18a  (c)  (1982)  requires  a  show- 
ing by  the  lessee  that  the  late  rental  payment  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence.   Hailing  the  rental  payment  after  the  due 
date  is  not  reasonable  diligence.   Neither  reliance 
on  a  courtesy  notice  nor  the  complexity  of  the  lessee's 
business  affairs  will  justify  a  late  payment. 

Where  a  lessee  files  a  petition  for  reinstatement 
of  a  terminated  oil  and  gas  lease  in  response  to  noti- 
fication of  his  rights  to  petition  for  reinstatement 
under  30  U.S.C.  «  188(c)   (1982)  and  30  U.S.C.  *  188(d) 
and  BLH  denies  reinstatement  only  on  the  basis  of  non- 
co»pliance  with  the  former  statutory  provision,  the 
case  will  be  remanded  to  ELM  for  consideration  of  rein- 
statement under  the  latter  provision. 

L.a£r.I_Wi._Fer.aas2E»  al  IBLA  167  (Hay  31,  1981) 


The  holder  of  a  noncompetitive  oil  and  gas  lease 
terminated  by  operation  of  law  for  failure  to  pay  the 
annual  rental  timely  is  not  entitled  to  reinstatement 
of  his  lease  pursuant  to  sec.  31 (c)  of  the  Hineral 
Leasing  Act,  as  amended,  30  O.S.C.  $  188(c)  (1982), 
where  the  late  payment  was  mailed  to  BLH  after  the 
lease  anniversary  date  and  the  lessee  presents  no 
evidence  in  support  of  the  assertion  that  the  reason 
for  the  late  payment  was  illness  at  or  near  the  lease 
anniversary  date. 

M i 11 i am_Fi_Branscome ,  81  IBLA  235  (June  6,  1981) 


A  petition  for  reinstatement  pursuant  to  30  U.S.C. 
i    188  (c)  (1982)  of  an  oil  and  gas  lease  which  has  ter- 
minated by  operation  of  law  for  failure  to  make  timely 
payment  of  the  annual  rental  will  be  denied  where  the 
petition  is  filed  more  than  15  days  after  receipt  of 
notification  of  termination  of  the  lease. 


REINSTATEHENT — Continued 

BLH  properly  denies  a  petition  for  reinstatement 
of  a  noncompetitive  oil  and  gas  lease,  which  terminated 
automatically  after  Jan.  12,  1983,  for  failure  to  pay 
the  annual  rental  on  or  before  the  lease  anniversary 
date,  under  sec.  101  of  the  Federal  Oil  and  Gas  Royalty 
Hanagement  Act  of  1982,  30  U.S.C.  $  188(d),  (e)   (1982), 
where  the  lessee  did  not  submit  the  required  tack  ren- 
tal within  60  days  after  receipt  of  a  notice  of  termin- 
ation, computed  at  the  increased  rate  of  $5  per  acre 
set  forth  in  30  U.S.C.  »  188(e)  (2). 

K<iIt_W.._Hikat,  82  IELA  71  (July  16,  198U) 


The  Secretary  has  no  authority,  under  30  U.S.C. 
«  188(c)  (1982),  to  reinstate  a  lease  terminated  for 
failure  to  pay  rentals  timely  unless  payment  has  teen 
made  within  20  days  of  lease  termination. 

The  Secretary  may  reinstate  leases  terminated  on 
or  after  Jan.  12,  1983,  if  certain  conditions  are  met 
and  a  petition  for  reinstatement  plus  required  tack 
rentals  are  filed  the  earlier  of  60  days  after  lessee 
has  received  notice  of  termination  or  15  months  after 
lease  termination.   The  submission  of  a  rental  check 
which  is  later  dishonored  by  the  drawee  bank  because 
of  insufficient  funds  is  neither  a  payment  nor  a  tender 
of  payment. 

John. F._C lift on ,  82  IBLA  126  (July  21,  1981) 


When  the  lessee  fails  to  pay  rentals  on  or  before 
the  anniversary  date  of  the  lease,  where  no  oil  or  gas 
is  being  produced  in  paying  quantities  on  the  leased 
premises,  then  the  lease  shall  automatically  terminate 
by  operation  of  law;  however,  if  the  full  rental  amount 
has  been  paid  within  20  days  of  the  lease  anniversary 
date,  and  the  failure  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence,  then  the  Secretary  may 
reinstate  the  lease. 


Kai_Fink,  81  IBLA  381  (June  28,  1984) 


The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a  lease  issued 
to  him  but  only  a  right  to  be  preferred  over  other 
applicants  if  a  lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a  pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec.  101  of  the 
Federal  Oil  and  Gas  Royalty  Hanagement  Act,  P.L.  97-151, 
96  Stat.  2117,  which  amended  sec.  31  of  the  Hineral 
Leasing  Act  of  1920,  30  U.S.C.  *  188  (1982). 

Sec.  101  of  the  Federal  Oil  and  Gas  Royalty  Han- 
agement Act,  P.L.  97-151,  96  Stat.  2117,  amending 
sec.  31  of  the  Hineral  Leasing  Act  of  1920,  30  U.S.C. 
t  188  (1982),  affords  an  additional  opportunity  to 
reinstate  a  lease  terminated  by  operation  of  law  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
failure  to  timely  pay  the  rental  was  inadvertent,  pro- 
vided certain  criteria  are  met. 

While  the  assignee  of  an  oil  and  gas  lease  may  not 
exercise  any  control  or  dominion  over  the  lease  prior 
to  approval  of  the  assignment,  the  assignee  is  not 
precluded  from  paying  the  annual  rental  in  an  effort  to 
avoid  termination  of  the  lease  or  to  qualify  the  lease 
for  reinstatement  upon  petition  by  the  lessee  of  record. 

N°Ia_5Eice_P t asy.nski ,  82  IBLA  18  (July  11,  1981) 


Late  payment  of  an  annual  rental  may  be  considered 
justifiable  if  the  untimeliness  was  proximately  caused 
by  circumstances  outside  the  lessee's  control  at  or 
near  the  anniversary  date  of  the  lease;  however,  travel 
does  not  ordinarily  prevent  a  person  from  making  pay- 
ment or  arranging  for  others  to  make  payment  in  his 
absence. 

Neither  the  bulk  nor  the  complexity  of  an  individ- 
ual or  a  corporate  lessee's  business  organization  con- 
stitutes adequate  justification  for  a  late  payment,  and 
the  Board  cannot  conclude  that  a  late  payment  is  justi- 
fied when  the  lessee  neglects  to  order  his  business 
affairs  so  that  his  lease  rental  is  paid  on  time. 

In  order  to  show  that  a  late  payment  was  not  due 
to  a  lack  of  reasonable  diligence,  a  lessee  must  ordi- 
narily show  that  payment  was  made  sufficiently  in 
advance  of  the  anniversary  date  to  account  for  normal 
delays  in  the  collection,  transmittal,  and  delivery  of 
the  mail.   Hailing  the  payment  one  day  after  it  is  due 
does  not  constitute  reasonable  diligence. 

L§2_JL_ Krenzler ,  82  IBLA  205  (Aug.  20,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  4  188(b) 
(1982).   Under  30  U.S.C.  4  188(c)   (1982),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
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REINSTATEMENT — Continued 

is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Reinstatement  of  a  terminated  noncompetitive  oil 
and  gas  lease  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  U.S.C.  «  188(d),  (e) 
(1982),  requires  payment  by  the  lessee  of  rental  at  the 
rate  of  $5  per  acre  as  well  as  reimbursement  of  admin- 
istrative costs  (up  to  $500)  and  the  cost  of  publishing 
notice  in  the  Federal  Register. 

"ajnar d_Ji_ Bones t eel,  82  IBLA  237  (Aug.  23,  1984) 


OIL. AND  GAS  LEASES — Continued 

REINSTATEMENT — Continued 

BLM  may  approve  a  petition  for  reinstatement, 
filed  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  U.S.C.  «  188(d),  (e) 
(1982),  for  a  noncompetitive  oil  and  gas  lease,  which 
terminated  automatically  prior  to  Jan.  12,  1983,  for 
failure  to  pay  the  annual  rental  on  or  before  the  lease 
anniversary  date  where  the  lessee  has  complied  with  the 
statutory  requirements  for  reinstatement.   In  cases 
where  petitions  have  been  filed  prior  to  publication  of 
the  requirement  to  pay  back  rentals  at  the  new  rate  of 
$5  per  acre,  or  notification  of  that  requirement  by 
BLH,  petitioner  is  properly  given  an  opportunity  to 
tender  the  additional  amount  required. 


BLM  does  not  have  the  authority  to  reinstate  a 
noncompetitive  oil  and  gas  lease  which  expired  at  the 
end  of  its  2-year  extended  term  because  of  lack  of 
production  in  paying  quantities. 

Jose£h_Ji_Ci_Paine,  83  IBLA  115  (Oct.  9,  1984) 


Robert_Pi_Creson,  83  IBLA  362  (Nov.  15,  1984) 
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i!!ij!!_ti_§£2il»  «3  IBLA  ltit>     (Oct.  lb,  1981) 


Harri_L._Bevers,  84  IBLA  158  (Dec.  13,  1984) 


Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  4  188(c)   (1982),  referred  to  as  a 
class  I  reinstatement,  requires  a  showing  by  the  lessee 
that  the  late  rental  payment  was  either  justifiable  or 
not  due  to  a  lack  of  reasonable  diligence.   Inadvertent 
mailing  of  the  rental  payment  to  an  i»proper  office 
without  sufficient  time  for  forwarding  of  the  payment 
or  return  to  the  lessee  so  that  payment  can  be  properly 
sent  is  not  reasonable  diligence. 

S§  t  a  te_of_A  r  lv.ne_La  n  sd  a  le ,  83  IBLA  190  (Oct.  16,  1984) 


Under  30  U.S.C.  t  188(c)  (1982),  a  lease  termi- 
nated automatically  for  late  payment  of  annual  rental 
■ay  be  reinstated  upon  receipt  of  a  petition  for 
reinstatement  showing  that  reasonable  diligence  was 
exercised  or  that  the  failure  to  pay  timely  was  justi- 
fiable.  In  the  absence  of  such  proof,  e.g^,  where  the 
lessee  mailed  the  payment  after  the  lease  anniversary 
date  as  a  result  of  an  oversight,  the  petition  for 
reinstatement  is  properly  denied. 

James_P ._Fel t ,  84  IBLA  205  (Dec.  27,  1984) 


Pursuant  to  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  amending  sec.  31  of  the 
Mineral  Leasing  Act  of  1920,  30  U.S.C.  «  188  (1982), 
the  royalty  rate  imposed  on  a  reinstated  oil  and  gas 
lease  may  not  be  less  than  16-2/3  percent  unless  the 
Secretary  finds  that  there  are  uneconomic  or  other 
circumstances  which  could  cause  undue  hardship  or 
premature  termination  of  production,  or  if  in  the 
Secretary's  judgment,  it  would  be  otherwise  equitable 
to  reduce  the  royalty  rate.   Where  a  lessee  fails  to 
provide  credible  evidence  of  such  circumstances,  a 
reduction  in  the  royalty  rate  below  16-2/3  percent  is 
not  justified. 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty  Man- 
agement Act  of  1982  provides  the  Secretary  of  the 
Interior  with  discretionary  authority  to  reinstate 
terminated  leases.   Reinstated  leases  which  were  ter- 
minated for  "inadvertent"  failure  to  make  timely  rental 
payment  shall  be  subject  to  the  conditions  contained  in 
30  U.S.C.  »  188  (e)   (1982)  . 

5l!i£_2iI_£or£i,  83  IBLA  289  (Oct.  25,  1984) 


RELINQUISHMENTS 

Where  a  lessee  relinquishes  an  oil  and  gas  lease, 
he  is  exercising  a  right  given  to  him  by  the  Mineral 
Leasing  Act,  and  BLM  may  not  interfere.   The  relinquish- 
ment is  effective  as  of  the  day  it  is  filed,  notwith- 
standing that  prospective  assignees  of  an  interest  in 
the  lease  may  object. 

Where  an  oil  and  gas  lessee  has  assigned  an 
interest  to  a  party  which  is  assertedly  a  bona  fide 
purchaser,  and  where  the  lessee  subsequently  relin- 
quishes his  lease  interest  as  part  of  a  guilty  plea 
agreement  in  a  Federal  criminal  proceeding  in  which  he 
is  charged  with  illegally  manipulating  the  noncompeti- 
tive lease  sale  system,  the  assignee's  interest  is  not 
preserved  by  the  bona  fide  purchaser  provisions,  which 
do  not  protect  any  purchasers  of  lease  interests  from 
destruction  by  the  relinquishment  or  compelled  disposi- 
tion of  the  underlying  lease  by  the  lessee. 

Ji_Mi_punbarx_Ai_G_r_Andrikop_oulos,  62  IELA  119 
(Mar.  4,~1982) 
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Coo£er_Petroleuai_Inc.,  73  IBLA  295  (June  7,  1983) 


Hhere  BLM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  lay  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
night  have  been  permitted  to  do  so  bad  she  protested 
promptly. 

IliS£S5_JSa£ieI#  75  IBLA  199  (Aug.  22,  1983) 


The  phrase  "any  legal  subdivision"  in  "*3  CFB 
3108.1  permitting  relinquishment  of  an  oil  and  gas 
lease  or  any  legal  subdivision  thereof  is  not  limited 
in  meaning  to  whole  sections  for  lands  shown  on  a 
protracted  survey. 

Jases^B^^Chudnow,  82  IBLA  262  (Aug.  29,  198K) 


RENEWALS 

Hhere  an  applicant  for  an  oil  and  gas  renewal  lease 
under  30  U.S.C.  «  223  (1976)  requests  to  be  advised  of 
additional  requirements  but  the  Bureau  of  Land  Manage- 
ment fails  to  notify  applicant  of  rent  due,  failure  to 
submit  rental  before  expiration  of  existing  lease  does 
not  mandate  denial  of  the  application  and  30  U.S.C. 
«  188  (1976)  is  not  applicable. 

Keohanet_Inci_I._et_alA,  50  IBLA  2U9  (Sept.  30,  1980) 


To  obtain  a  renewal  of  a  20-year  oil  and  gas 
lease,  the  lessee  should  file  an  application  for 
renewal  at  least  90  days  prior  to  the  expiration  of  the 
lease.   This  requirement  is  permissive,  however,  and  a 
delay  in  filing  the  application  may  be  excused  in  the 
presence  of  special  circumstances. 

T_6_fl_Cor£.x  h*1*!   G.  HcLatchy.  70  IBLA  366  (Feb.  3, 
1983) 


RENTALS 

Under  U3  CFR  3130.2-1,  rental  for  noncompetitive 
oil  and  gas  leases  for  acquired  lands  in  which  the 
United  States  owns  an  undivided  fractional  interest  is 
payable  at  the  same  rate  as  provided  for  full  acreage 
leases  and  not  prorated. 

Hilfred  Plomis.  «5  IBLA  230  (Feb.  ",  1980) 


OIL  AND  GAS  LEASES — Continued 

RENTALS — Continued 

where  an  oil  and  gas  lessee  pays  his  annual  rental 
on  or  before  the  anniversary  date  of  the  lease  in  ac- 
cordance with  an  erroneous  bill  issued  by  the  Bureau  of 
Land  Management,  the  lease  will  not  automatically  ter- 
minate unless  lessee  fails  to  pay  the  deficiency  within 
the  period  prescribed  in  a  notice  of  deficiency  sent  by 
BLM.   30  U.S.C.  4  188(b)   (1976);  U3  CFR  3108.2-l(t). 

C.SfV.  Oil  Exploration  Co..  U5  IELA  393  (Feb.  13,  1980) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after  no- 
tice, as  prescribed  by  U3  CFR  3112.14-1,  disqualifica- 
tion is  automatic,  and  the  right  of  the  next  drawee  to 
receive  first  consideration  attaches  eo  instante. 

Zenith  S.  Berritt.  «6  IBLA  21  (Feb.  20,  1980) 


A  noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  production  automatically  termi- 
nates by  operation  of  law  where  the  rental  payment  by 
the  lessee  on  or  before  the  due  date  is  deficient  by 
more  than  $10  or  5  percent. 

Ten neco_0 il_Co.. ,  U6  IELA  33  (Feb.  20,  1980) 
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Where  the  failure  to  pay  rental  on  or  before  the 
anniversary  date  of  a  lease  is  attributable  to  a  com- 
puter error  in  the  mailing  system,  neither  reasonable 
diligence  nor  justification  is  shown  to  support  a  peti- 
tion for  reinstatement. 

Reliance  on  receipt  of  a  courtesy  notice  from  the 
Bureau  of  Land  Management  does  not  justify  late  payment 
and  therefore  permit  reinstatement  of  an  oil  and  gas 
lease  terminated  for  failure  to  pay  rental  timely. 

Melbourne  concept  Profit  Sharing  Trust.  Joseph  F. 
Fia tox_Car_l_Sera_£d ,  H6  IBLA  87  (Feb.  28,  198oT 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Bailing  the  rental  in 
Philadelphia,  Pennsylvania,  2  days  before  it  is  due  in 
Cheyenne,  Wyoming,  does  not  constitute  reasonable 
diligence. 

U3  CFR  3108.2-1  (a)  requires  the  lessee  "to  pay" 
the  rental  on  or  before  the  due  date.   This  regulation 
contemplates  receipt  of  the  remittance  by  BLfl  as  the 
date  for  paying  the  rental  rather  than  the  date  of 
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RENTALS — Continued 


Bailing  of  the  payment  or  the  date  on  which  the  pay- 
iient  is  postaarked. 

In  order  for  the  failure  to  make  timely  payment  of 
the  rental  justifiable,  the  failure  »ust  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.   Traveling  away  froa 
home  during  the  latter  part  of  July  when  payment  is  due 
Aug.  1  will  not  justify  late  payment. 

Harrj-Zaslow,  ue  ibla  217  (Mar.  27,  1980) 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  non- 
competitive oil  and  gas  leases  issued  after  a  speci- 
fied date,  the  increased  rate  is  applicable  to  leases 
to  be  issued  subsequent  to  that  date  for  over-the- 
counter  offers  filed  prior  to  the  effective  date  of 
the  regulation. 

Thoaas  Connell.  46  IBLA  331  (Apr.  l»,  1980) 

Thomas  Connell,  56  IBLA  23  (June  30,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
autoaatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  in  delivery  of  the  mail.   Hailing  the  rental 
in  Dallas,  Texas,  2  days  before  it  is  due  across  the 
country  in  Silver  Spring,  Maryland,  does  not  constitute 
reasonable  diligence. 

Bob_W.._Sco 1 1 ,  146  IBLA  254  (Bar.  27,  1980) 
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M§§tern_Reserves_gil_Co..  Ub  IBLi  295  (Bar.  31,  1980) 


Under  30  U.S.C.  »  188(c)  (1976),  the  Secretary  of 
the  Interior  lacks  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
pay  rental  tiaely,  unless  rental  payment  is  paid  within 
20  days  of  the  due  date. 
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The  automatic  termination  provision  of  30  U.S.C. 
i    188(b)  (1976)  is  applicable  to  a  lease  whose  lands 
foraed  part  of  a  unit  upon  which  production  has  at  all 
times  been  aaintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a  second  unit,  since  terminated. 


Bass  Enterprises  Production  Co. 
1980) 


47  IBLA  53  (Apr.  14, 


Under  30  U.S.C.  $  188(c)  (1976)  the  Secretary  of 
the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
aake  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  after  the  due  date. 

Administrator  of  Estate  of  Valentine  B.  O'Grady. 
47  Till  83  (Apr.  21,  1980) 

Frank  Bursua.  50  IBLA  259  (Sept.  30,  1980) 

flarold_Ei_Kurtzi_Jr. ,  59  IBLA  387  (Nov.  10,  1981) 


An  oil  and  gas  lease  terainated  automatically  by 
operation  of  law  for  failure  to  pay  rental  tiaely  when 
the  rental  check,  although  tiaely  received  by  the  ap- 
propriate BLR  office,  is  not  honored  by  the  bank  upon 
which  it  is  drawn,  when  presented  for  payment. 
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Alice  H.  Conte.  Phyllis  Lane  Zehr.  46  IBLA  312  (Apr.  4, 
1980) 


£eane_Ii_£un))aB,  48  IBLA  7  (Hay  27,  1980) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLB  that  the  rental  due  is  SI, 863,  the  offer  will 
be  disqualified  under  43  CFB  3112.4-1  when  the  offeror 
subaits  a  check  for  only  $1,836  within  the  tiae 
required,  but  fails  to  subait  the  $27 -deficiency  within 
the  allowed  tiae. 

Edward  Goodaan,  48  IBLA  152  (June  9,  1980) 
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RENTALS — Continued 

An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  autoaat ically  by  oper- 
ation of  law  if  the  lessee  pays  only  50  percent  of  the 
annual  rental  due  on  or  before  the  anniversary  date  of 
the  lease,  and  where  this  deficient  payment  did  not 
result  from  any  incorrect  information  in  a  rental  bill 
or  decision. 

A  delay  by  BLfl  in  notifying  an  oil  and  gas  lessee 
that  his  lease  has  terminated  because  he  has  failed  to 
pay  all  of  the  rental  due  on  or  before  the  anniversary 
date  of  the  lease  does  not  extend  the  viability  of  the 
lease  in  order  to  allow  him  to  pay  the  balance  of  the 
rental,  as  the  lease  had  already  terminated  automatic- 
ally by  operation  of  law,  without  any  administrative 
act,  deed,  or  decision. 

2*»i3_£SSlSen,  48  IBLA  258  (June  26,  1980) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLfl  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  43  CFB  3112.  4-1  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

where  payment  must  be  accomplished  within  a  spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

G2ldon_Ei_ J acober ,  49  IBLA  91  (July  22,  1980) 


RENTALS — Continued 

Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   A  lease  may  be  reinstated  if  the  failure  to  pay 
the  rental  was  either  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  «  188  (c)   (1976)  . 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   When  rental  payment 
for  an  oil  and  gas  lease  was  mailed  after  the  date  it 
is  due,  there  was  no  basis  for  reinstating  the  lease 
because  of  reasonable  diligence. 

In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure. 
A  lessee's  ignorance  of  the  law  and  regulations  and 
reliance  on  the  insurance  business  practice  of  a  grace 
period  is  not  a  justifiable  excuse. 

J°hS_ii_SlI;2iJai!2in#    50    IBLA    50     (Sept.     15,     1980) 


Where  the  Geological  Survey  has  determined  that  any 
part  of  the  lands  described  in  a  noncompetitive  oil  and 
gas  lease  is  within  an  undefined  known  geologic  struc- 
ture, the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  3103.3-2 (b)  (1). 

£02;In;Actioni_Inci,  50  IBLA  51  (Sept.  15,  1980) 

AifcE2_0 i l_an d_Ga s_Co . ,  58  IBLA  67  (Sept.  22,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease. 

Placing  a  check  for  annual  rental  for  oil  and  gas 
leases  in  the  mails  does  not  constitute  "payment"  of 
annual  rental.   Rather,  the  lessee  must  cause  the  rental 
to  be  received  by  the  office  administering  her  leases, 
and,  until  such  time  as  it  is  received,  no  "payment"  of 
annual  rental  has  occurred.   Placing  a  check  for  annual 
rental  for  oil  and  gas  leases  in  the  mails  does  not  con- 
stitute a  tender  of  payment  of  annual  rental  within  the 
meaning  of  43  CFR  3108.2-1  (c).   Rather,  a  lessee  makes 
a  tender  of  payment  only  when  she  submits  payment  to 
the  BLM  office  administering  her  leases  and  when  BLH 
has  the  opportunity  either  to  receive  or  decline  it. 

Reasonable  diligence  normally  requires  mailing  the 
rental  payment  sufficiently  in  advance  of  the  anniver- 
sary date  to  account  for  normal  delays  in  collection, 
transmittal,  and  delivery  of  the  mail.   flailing  the  ren- 
tal in  Hollywood,  California,  2  days  before  it  is  due 
in  Cheyenne,  Wyoming,  does  not  constitute  reasonable 
diligence. 

B2§S_«i_Meael,  49  IBLA  106  (July  28,  1980) 


An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a  noncompetitive  oil  and  gas 
lease  for  an  offer  drawn  with  the  first  priority  at  a 
simultaneous  drawing  when  he  fails  to  pay  the  first 
year's  rental  within  15  days  of  receipt  of  notice  that 
such  payment  is  due. 


Where  an  applicant  for  an  oil  and  gas  renewal  lease 
under  30  U.S.C.  «  223  (1976)  requests  to  be  advised  of 
additional  requirements  but  the  Bureau  of  Land  Manage- 
ment fails  to  notify  applicant  of  rent  due,  failure  to 
submit  rental  before  expiration  of  existing  lease  does 
not  mandate  denial  of  the  application  and  30  U.S.C. 
t  188  (1976)  is  not  applicable. 

Keohanex_Inc_.x_et_al.,  50  IBLA  249  (Sept.  30,  1980) 


The  fact  that  there  has  been  a  cessation  of  pro- 
duction or  abandonment  of  wells  in  a  given  field  is  not 
of  itself  sufficient  to  warrant  a  redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a  proper  showing  that  the 
area  does  not,  in  fact,  contain  valuable  deposits  of 
oil  or  gas.   It  is  not  the  policy  of  this  Department 
to  redefine  a  known  geologic  structure  until  all  sands 
or  formations  therein  have  been  exhausted  or  proven 
barren. 

Where  the  Geological  Survey  has  determined  that 
any  part  of  the  lands  described  in  a  noncompetitive 
oil  and  gas  lease  is  within  an  undefined  known  geologic 
structure,  the  lessee  is  required  to  pay  increased 
rental  in  accordance  with  43  CFR  3103. 3-2  (b)  (1) . 

The  Secretary  may  waive  rental  requirements  on  a 
leasehold  in  order  to  encourage  the  greatest  ultimate 
recovery  of  oil  and  gas  and  in  the  interest  of  conser- 
vation whenever  he  determines  it  necessary  to  promote 
development  or  finds  that  the  leases  cannot  be  suc- 
cessfully operated  under  the  terms  provided  therein. 
43  CFR  3103.3-7. 


Earl  F.  Hartley.  49  IBLA  140  (July  30,  1980) 


SID,  50  IBLA  262  (Sept.  30,  1980) 
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RENTALS — Continued 


The  payment  of  advance  rental  in  connection  with 
an  oil  and  gas  lease  offer  and  the  acceptance  of  such 
payment  by  the  Bureau  of  Land  Management  do  not  create 
a  binding  obligation  on  the  Bureau  to  issue  an  oil  and 
gas  lease. 

JaaSS-SasloWi.Sr^,  51  IBLA  19  (Oct.  28,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Hailing  the  rental  in 
Coral  Springs,  Florida,  2  days  before  it  is  due  in 
Santa  Fe,  New  Mexico,  does  not  constitute  reasonable 
diligence. 

In  order  for  the  failure  to  make  timely  payment  of 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.   Traveling  away  from 
home  during  the  latter  part  of  September  when  payment 
is  due  October  1  will  not  justify  late  payment. 

Helvin  D.  Guttman,  51  IBLA  53  (Oct.  31,  1980) 


reasonable  diligence  on  the  part  of  the  lessee. 
30  O.S.C.  «  188(c)   (1976). 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  nailing  rental  pay- 
ments the  afternoon  of  the  day  due  does  not  constitute 
reasonable  diligence. 

In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure.   A 
lessee's  ignorance  of  the  law  and  regulations  and  reli- 
ance on  the  business  practices  of  other  Governmental 
agencies  accepting  a  postmark  as  the  date  of  delivery 
is  not  a  justifiable  excuse. 

Overt  hr  us____l__nd__as_Cor.__ ,  52  IBLA  119  (Jan.  13, 
1981)  88  I.E.  38 


When,  in  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  offers,  the  first-drawn  offeror  is  notified 
to  submit  the  first  year's  advance  rental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre- 
scribed 15  days.   Where  the  offeror  has  failed  to  sub- 
mit a  signed  check  for  the  advance  rental  within  the 
time  allowed,  he  is  properly  disqualified  to  receive 
the  lease. 

«ilii§5_Hi_l§2is,  52  IBLA  125  (Jan.  13,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before 
the  anniversary  date  of  the  lease.   30  U.S.C.  «  188(b) 
(1976)  . 

In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a  refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  to  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

MiIllgd_£lomis,  51  IBLA  125  (Nov.  20,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  that  the 
failure  to  Fay  on  time  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Mailing  the  rental  in 
Silver  Spring,  Maryland,  2  days  before  it  is  due  in 
Billings,  Montana,  does  not  constitute  reasonable 
diligence. 

Jeannet t ________ wick ,  52  IBLA  250  (Feb.  6,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  lessee  fails  to  pay  the  annual  rental  on  or 
before  the  anniversary  date  of  the  lease.   A  net  cre- 
dit balance  reflected  in  statements  of  account  covering 
other  leases  does  not  constitute  payment  of  the  annual 
rental  for  the  subject  lease,  absent  a  written  request, 
timely  received,  that  monies  from  a  particular  account 
be  applied  as  the  rental  payment  for  the  lease. 

£2n§2lidated_Crude_0il_Co.,  51  IBLA  217  (Dec.  10,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  4  188(b) 
(1976). 

0tis_Ener.2y_t_.Inc.  ,  52  IBLA  316  (Feb.  19,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results 
in  the  automatic  termination  of  the  lease  by  opera- 
tion of  law.   The  date  of  receipt  of  the  rental  and 
not  the  date  of  mailing  is  controlling  in  determining 
whether  rental  on  an  oil  and  gas  lease  was  timely  paid. 
A  lease  may  be  reinstated  if  the  failure  to  pay  the 
rental  was  either  justifiable  or  not  due  to  a  lack  of 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  «3  CFR  3112. 4-1,  disqualifi- 
cation is  automatic,  no  excuse  may  be  considered,  no 
discretion  exercised,  no  grace  period  invoked,  and  the 
right  of  the  next  drawee  to  receive  first  consideration 
attaches  eo  instante. 
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Bureau  of  Land  Management's  cashing  a  late  rental 
check  and  depositing  it  in  an  unearned  account  does 
not  constitute  acceptance  of  the  rental  payment. 

Robert  E.  Bergman  and  Evan  V.  Bergman,  53  IBLA  122 
7(lar.  5,  1981)"" 


An  oil  and  gas  lease  is  properly  declared  to 
have  terminated  automatically  for  nonpayment  of  ren- 
tal because,  although  the  lessee  claims  to  have  mailed 
timely  the  rental  together  with  other  payments  which 
were  received,  the  rental  check  cannot  be  found. 

Jac k_ J.. _Grinberg_ ,  53  IBLA  165  (Mar.  12,  1981) 

Shell_Oil_Co..,  57  IBLA  63  (Aug.  17,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   A  lease  may  be  reinstated  if  the  failure  to  pay 
the  rental  was  either  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  $  188 (c)   (1976)  . 

Reasonable  diligence  normally  requires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   When  the  lessee 
takes  a  sufficient  showing  that  rental  payment  for  an 
oil  and  gas  lease  was  mailed  15  days  before  the  date  it 
is  due,  the  lease  will  be  reinstated  because  the  late 
filing  was  not  due  to  a  lack  of  reasonable  diligence. 

Mary  A.  Barnett,  53  IBLA  328  (Mar.  26,  1981) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  ren- 
tal by  more  than  10  percent.   Pursuant  to  03  CFR 
3130.2-1,  rentals  are  not  properly  prorated  for  any 
lands  in  which  the  United  States  owns  an  undivided 
fractional  interest,  but  shall  be  payable  at  the  same 
rate  as  provided  for  the  full  acreage  in  such  lands. 

A  noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter,"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  more  than 
10  percent.   However,  in  appropriate  circumstances, 
if  the  balance  of  the  rental  is  paid  and  there  are  no 
intervening  rights  of  third  parties,  the  offer  may  be 
reinstated  with  priority  from  the  date  the  deficiency 
is  corrected. 

Thorn as_F_r_Kea ting,  53  IBLA  319  (Bar.  30,  1981) 
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Where  the  rental  payment  accompanying  a  noncompet- 
itive oil  and  gas  lease  offer  is  deficient  ty  J3,  less 
than  10  percent,  and  Bureau  of  Land  Management  requests 
submission  of  the  deficient  rental  along  with  execution 
of  special  stipulations,  within  30  days,  BLM  may  prop- 
erly reject  the  lease  offer  when  the  additional  rental 
is  not  submitted  within  the  30  days,  although  signed 
stipulations  were  timely  submitted. 

fiSan_5i_fi2Sf I±#  55  IBtA  301  (June  26,  1981) 


Where  leases  have  been  found  by  the  Department  to 
have  terminated  automatically  by  operation  of  law  tor 
lessee's  failure  to  pay  the  annual  rental,  but  private 
legislation  is  subsequently  enacted  providing  that  such 
leases  shall  be  held  not  to  have  terminated  and  for 
payment  by  the  lessee  of  "accrued"  and  "unpaid"  rental 
by  the  lessee,  a  BLM  decision  that  such  renewal  is  due 
for  the  period  from  the  date  when  the  leases  were 
treated  as  terminated  to  the  date  of  the  private  enact- 
ment will  be  affirmed  in  the  special  circumstances 
obtaining  in  the  case. 

Fuel  Resources  Development  Co..  57  IBLA  9C  (Aug.  21, 
1981) 


There  is  a  legal  presumption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  duties.   Where  an  official 
BLM  record  does  not  reflect  any  payment  for  advance 
first-year  annual  rental  for  an  oil  and  gas  lease  but 
does  contain  a  dated  statement  by  BLM's  receiving  clerk 
indicating  that  no  money  was  received  when  the  lease 
applicant  filed  her  offer  with  BLM,  it  is  presumed  that 
no  payment  was  made,  in  the  absence  of  a  clear  showing 
to  the  contrary  by  the  applicant. 

where,  following  adjudication  of  her  simultaneous 
noncompetitive  oil  and  gas  lease  application,  an  appli- 
cant fails  to  submit  advance  first-year  rental  along 
with  paperwork  for  the  lease  agreement  within  30  days 
from  her  receipt  of  notice  to  do  so,  as  required  by 
13  CFR  3112. 1-1  (a) ,  her  application  is  properly  reject- 
ed under  43  CFR  3112.6-1  (d) . 

2hei£5a_Jibilian,  57  ibla  351  (Sept.  8,  1981) 


A  determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a  producing  oil  and  gas 

field  will  not  be  disturbed  in  the  absence  of  a  clear 

showing  that  the  determination  was  improperly  made,  nor 

will  the  applicable  rental  be  reduced  without  such  show- 
ing. 

l2i_ii_HcKa_y ,  57  IBLA  101  (Sept.  11,  1981) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  the  advance  rental  within  15  days  after  notice, 
as  prescribed  by  13  CFR  3112.1-1,  disqualification  is 
automatic,  notwithstanding  the  fact  that  at  the  time 
of  the  notice  the  Secretary  had  suspended  the  Bureau  of 
Land  Management's  authority  to  issue  noncompetitive  oil 
and  gas  leases  until  further  notice.   However,  if  the 
first-drawn  applicant  files  a  notice  of  appeal  within 
that  time  period,  the  time  period  is  suspended  and  fol- 
lowing affirmation  of  Bureau  of  Land  Management's  deci- 
sion, the  first-drawn  applicant  is  properly  given  the 
entire  time  period  from  receipt  of  the  Board's  decision 
within  which  to  submit  the  rental. 

Robert  A.  Shryock,  Jas.  0.  Breene,  Jr..  55  IBLA  71 
73une-l,  1981) 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  offers,  a  priority  applicant  fails  to 
submit  advance  rental  within  15  days  after  receipt  of  a 
notice  that  payment  was  due,  as  prescribed  by  13  CFR 
3112.1-1  (1979),  disqualification  of  the  offer  is  automa- 
tic. 

*£ibU£_An£2iil3#  58  IBLi  112  (Sept.  21,  1981) 


Where  a  competitive,  fractional  interest,  oil  and 
gas  lease  is  issued  with  conflicting  and  confusing 
rental  provisions  recited  in  the  lease  terms  and  in  an 
attachment  to  the  lease,  a  deficient  rental  payment  by 
the  lessee  in  reasonable  reliance  on  the  section  pro- 
viding for  rental  based  upon  the  pro  rata  fractional 
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interest  of  the  United  States  will  be  considered  justi- 
fied so  as  to  (jualify  the  terminated  lease  for  rein- 
statement. 

Texas_Oil_and_Gds_Cor£i,  58  IBLA  175  (Sept.  28,  1981) 

88  I.D.  879 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  $  188(c)   (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108. 2-1  (c)  (2)  . 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmittal, 
and  delivery  of  the  mail.   nailing  the  rental  in  New 
Jersey,  2  days  before  it  is  due  in  Reno,  Nevada,  does 
not  constitute  reasonable  diligence. 

*ndrew_Hi_ Nelson,  58  IBLA  220  (Sept.  30,  1981) 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  offers,  a  priority  applicant  fails  to 
submit  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  was  due,  disqualification  of  the 
offer  is  automatic. 

!S§ith_Bi_Liyermore,  b9  IBLA  232  (Oct.  28,  1981) 
Paai-Mi-kandis,  61  IBLA  244  (Jan.  28,  1982) 


An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on  or  before 
the  anniversary  date  may  be  reinstated  only  upon  a 
showing  that  the  failure  to  pay  on  time  was  either 
justifiable  or  not  due  to  lack  of  reasonable  diligence. 
The  fact  that  appellant's  employee  mistakenly  sent  the 
courtesy  notice  to  a  corporation  which  was  the  assignee 
for  part  of  the  lease  does  not  justify  late  payment. 

Egtrolero_Cor£i,  60  IBLA  21  (Nov.  16,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  automatically  by 
operation  of  law  if  the  lessee  pays  only  part  of  the 
annual  rental  due  on  or  before  the  anniversary  date  of 
the  lease,  and  if  the  deficiency  in  this  payment  was 
not  nominal  and  did  not  result  from  any  incorrect 
information  in  a  rental  bill  or  decision. 

BLM  has  satisfied  its  burden  of  giving  notice  of 
the  inclusion  of  leased  lands  in  a  KGS  and  of  the  con- 
comitant increase  in  annual  rental  to  $2  per  acre  or 
fraction  thereof  when  it  notifies  the  lessees  of  record, 
regardless  of  its  failure  to  notify  the  holder  of  oper- 
ating rights  under  the  lease. 
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R°bert_Li_Wriahti_Shell_Oil_Coi,  60  IBLA  142  (Nov. 
1981) 


2<*. 


An  oil  and  gas  lease  embracing  lands  committed  to 
a  subsurface  storage  agreement,  but  on  which  there  is 
no  production,  terminates  by  operation  of  law  when  the 
annual  rental  payment  is  not  timely  made. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  s  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108.2-1  (c)  (2)  . 

In  order  for  a  failure  to  pay  rental  timely  to  be 
justifiable,  the  late  payment  must  be  caused  by  factors 
outside  of  lessee's  control  which  were  the  proximate 
cause  of  the  failure.   Breakdowns  in  lessee's  proce- 
dures for  handling  rental  payments  resulting  from  inter- 
nal changes  in  lessee's  operations  do  not  establish 
justification  for  a  late  rental  payment. 

Southern_Unicn_Coi,  60  IBLA  181  (Nov.  25,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  which  there  is  no  well  capable  of  produc- 
ing oil  or  gas  in  paying  quantities  on  or  before  the 
anniversary  date  results  in  the  automatic  termination 
of  the  lease  by  operation  of  law.   The  date  of  receipt 
of  the  rental  and  not  the  date  of  mailing  controls  in 
determining  whether  rental  on  an  oil  and  gas  lease  was 
paid  timely.   A  lease  may  be  reinstated  only  if  the 
failure  to  pay  the  rental  timely  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence  on  the 
part  of  the  lessee.   30  U.S.C.  «  188(c)   (1976). 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.   where  the  date 
marked  on  an  envelope  by  a  private  postage  meter  con- 
flicts with  the  postmark  made  by  a  United  States  post 
office,  the  United  States  postmark  will  be  deemed  the 
date  of  mailing  in  the  absence  of  satisfactory  corrobo- 
rating evidence  that  the  mailing  occurred  earlier. 

fla x_ Hi_Y o una ,  60  IBLA  22"  (»ov.  30,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   The  date  of  receipt  of  the  rental  and  not  the 
date  of  mailing  controls  in  determining  whether  rental 
on  an  oil  and  gas  lease  was  paid  timely.   A  lease  may 
be  reinstated  if  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee.   30  U.S.C.  «  188(c) 
(1976). 

JLiiij-Eloise^Brown,  60  IBLA  328  (Dec.  18,  1981) 


Where  a  timely  rental  payment  for  a  nonproducing 
oil  and  gas  lease  is  nominally  deficient  in  the  amount 
of  24  cents,  such  lease  is  not  automatically  terminated 
if  the  notice  of  deficiency,  is  not  served  on  the  attor- 
ney who  has  notified  BLfl  that  he  represents  the  estate 
of  the  deceased  lessee.   In  instances  where  an  attorney 
has  made  an  appearance  of  record,  the  attorney  should 
be  recognized  as  controlling  the  matter  on  behalf  of 
his  client,  and  service  of  any  documents  relating  to 
that  matter  should  be  made  on  the  attorney  so  that  he 
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may  take  timely  and  appropriate  actions  on  behalf  of 
his  client. 

JLt_Seorae_H arris ,    60    IBLA    366     (Dec.    22,    1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
aatonatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  O.S.C.  s  188(b) 
(1976).   Under  30  U.S.C.  4  188(c)   (1976),  the  Depart- 
■ent  of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

J.£an_Szcze£ansk i ,  60  IBLA  375  (Dec.  22,  1981) 

Sun.Oil^Co..,  63  IBLA  26  (Bar.  26,  1982) 

Hichard_Ci_Bubbard,  68  IBLA  170  (Nov.  4,  1982) 

§yrton^Hawksx_Inc..,  71  IBLA  336  (Bar.  28,  1983) 

Aly_son_Ai_Allisoni  James_N.;_Allison_III ,  72  IBLA  333 
7»pr.  29,  19837" 

B.  K.  O'Connell,  Texas  American . Oil  Corp..  et_al^, 
76  IBLA  376  (Oct.  25,~1983) 

Larry._Ch ambers,  77  IBLA  214  (Nov.  22.    1983) 

Harriet  C.  Shaftel,  79  IBLA  228  (Feb.  29,  1984) 
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A  ncncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent. 

James  B.  Chudnow.  Laurent  A.  Giegbert.  62  IELA  19 
(Feb7~24,  1982) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   30  O.S.C.  «  188(b)   (1976).   A  lease  may  be  rein- 
stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a  lack  of  reasonable  diligence 
on  the  part  of  the  lessee.   30  O.S.C.  4  188(c)   (1976). 

Savii_Ei_£ooi§I^_j£i.  &2  IBLA  87  (Feb.  25,  1982) 

Robert_Si_Hujhesx  Helen_G._Hu<jhes,  66  IBLA  304 
"(Aug.  24,  1982f 


Opon  failure  of  a  lessee  to  pay  full  rental  on  or 
before  the  anniversary  date  of  a  lease,  for  any  lease 
on  which  there  is  no  well  capable  of  producing  oil  or 
gas  in  paying  quantities,  the  lease  automatically  ter- 
minates by  operation  of  law,  where  the  deficiency 
exceeds  the  permissible  amount  of  $10  or  5  percent  of 
the  total  due,  the  amount  permitted  to  be  made  up  under 
43  CFR  3108.2-1. 

S£ace_Petroleum_Cor£i,  62  IBLA  180  (Har.  8,  1982) 


The  law  imputes  knowledge  when  opportunity  and 
interest,  combined  with  reasonable  care,  would  neces- 
sarily impart  it;  therefore,  where  the  Bureau  of  Land 
Management  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a  corporate  lessee  which  the 
lessee  claimed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  inform  the  proper  office. 

Getty  Oil  Co..  61  IBLA  226  (Jan.  28,  1982)  89  I.D.  26 


Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed in  part  because  some  of  the  lands  were  already 
patented,  the  Department  may  return  the  excess  rentals 
pursuant  to  the  repayment  provision  of  the  Federal 
Land  Policy  and  Banagement  Act  of  1976,  4 3  U.S.C. 
*  1734(c)  (1976).   However,  in  absence  of  statutory 
provisions,  no  interest  may  be  paid  by  the  Government 
on  such  refunds. 


S°3°Ia_A._Jarett,  63  IBLA  228  (Apr. 


16,  1982) 

89  I.D. 
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Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit,  within  15  days  after  notice,  payment  of  the 
advance  rental  identifying  the  lease  account  to  which 
it  is  to  be  applied  as  prescribed  by  43  CFR  3112.4-1 
(1979),  disqualification  is  automatic,  and  the  right  of 
the  next  drawee  to  receive  first  consideration  attaches. 

E 1  me r _ J_i_Pa r ker ,  61  IBLA  248  (Jan.  28,  1982) 


In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure.  A 
lessee's  ignorance  of  BLB's  correct  address,  resulting 
in  the  return  to  him  of  the  incorrectly  addressed  pay- 
ment envelopes,  is  not  a  justifiable  excuse. 

flartin  Ex£loration_Bana_3emen^_Cor£i,  63  IELA  287 
"(Apr7~227  1982) 


Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.   Bailing  the  rental  in 
San  Rafael,  California,  2  days  before  it  is  due  in 
Billings,  Bontana,  does  not  constitute  reasonable  dili- 
gence. 

Thorn as_Hi_Hilson,  61  IBLA  287  (Feb.  2,  1982) 


Under  30  U.S.C.  *  188(c)  (1976)  the  Secretary  of 
the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  of  the  due  date. 

»£2§t°l2§_Paliombeis,  64  IBLA  119  (Bay  19,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
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either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Alaine______A___Inc_,  64  IELA  274  (June  2,  1982) 

Victory  Land  and  Exploration  Co..  65  IBLA  373  (July  20, 
1982f 

Robert  G.  Armstrong  et  al.,  67  IBLA  357  (Oct.  6,  1982) 

Donald__.__Darro  w ,  69  IBLA  62  (Nov.  29,  1982) 


An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  timely  the  advance  rentals  can 
be  reinstated  only  when  the  lessee  shows  that  his 
failure  to  pay  the  rental  on  or  prior  to  the  anniver- 
sary date  was  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence.   Reasonable  diligence  is  not 
shown  where  a  computer  failure  to  make  timely  payment 
by  Feb.  1  is  discovered  on  or  about  Feb.  16;  a  check  is 
not  subsequently  mailed  until  Feb.  25;  and  payment  is 
not  actually  received  by  ELM  until  Bar.  1. 

lE§2d_S§sources_Lt__,  64  IBLA  383  (June  17,  1982) 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  fails  to  submit  the  first  year's  advance 
rental  within  30  days  from  receipt  of  notice  to  do  so, 
as  required  by  43  CFR  3112.4-1  (a)  ,  and  there  is  insuf- 
ficient evidence  that  the  bank's  failure  to  honor  a 
check  submitted  timely  to  BLB  in  payment  of  the  rental 
was  due  to  bank  error,  the  application  is  properly 
rejected . 

_at_X______ill__s.  64  IBLA  388  (June  17,  1982) 
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A  check  which  is  negotiable  ty  a  party  other  than 
the  Bureau  of  Land  Management  does  not  constitute 
timely  payment  of  lease  rental,  even  if  received  prior 
to  the  anniversary  date  of  the  lease. 

where  the  Bureau  of  Land  Hanagement  returns  on  the 
fourth  working  day  following  receipt  an  oil  and  gas 
lease  rental  check  which  is  not  negotiable  by  it,  it 
has  acted  with  reasonable  dispatch,  and  the  lease  ter- 
minates automatically  by  law  when  a  substitute  check  is 
not  received  until  after  the  anniversary  date. 

_ristie____Co_b,  67  IBLA  59  (Sept.  9,  1982) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a  protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that  sub- 
division may  not  be  available  for  leasing.   The  addi- 
tion of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a  description  does  not  make  the 
description  improper.   However,  where  the  excepted 
land  is  not  specifically  identified  in  the  offer,  the 
offeror  is  required  to  submit  the  first  year's  rental 
for  all  of  the  acreage  in  each  subdivision  described  iD 
the  offer  without  subtracting  amounts  allocable  to  the 
patented  acreage,  and  rejection  of  the  offer  is 
required  where  the  offeror  fails  to  submit  sufficient 
rental  within  the  limits  of  curable  deficiency. 

^iaS§_l!i_£hudnowx_John_L.  Messin_er,  67  IELA  76 
lsept.~107  1982) 

James_MJ._Chudnowi_John  L.  Hessinger.  68  IELA  228 
(Nov.  15,  1982) 

James  H.  Chudnow,  John  L.  Bessinger.  69  IBLA  157 
"(DecT  13,  19827" 


Where  the  owner  of  a  lease  that  has  terminated 
pursuant  to  30  U.S.C.  «  188(b)   (1976)  for  failure  to 
make  timely  annual  rentals  fails  to  pay  the  full  rent 
within  20  days  of  the  lease  anniversary  date,  a  peti- 
tion for  reinstatement  is  properly  denied. 

The  notice  of  termination  referred  to  in  43  CFR 
3108.2-1  is  sent  to  an  oil  and  gas  lessee  only  if  the 
full  amount  of  the  rental  due  has  been  paid  or  tendered 
within  20  days  after  the  lease  anniversary  date. 

Tesoro_Petroleum_Cgrp..,  65  IBLA  99  (June  24,  1982) 


An  oil  and  gas  lease  offer  which  includes  advance 
rental  commensurate  to  the  number  of  acres  requested  is 
improperly  rejected. 

Le°!l_J§ifcoat_et_ali,  66  IBLA  80  (July  29,  1982) 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  a  rental  rate  on  all  noncom- 
petitive oil  and  gas  leases  issued  after  a  specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  to  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  became  effective. 

Pet er_Ki_Wals.tr on,  66  IBLA  269  (Aug.  17,  1982) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

Pe____R__Bu_hl__»  67  IfilA  242  (Sept.  24,  1982) 


BLfl's  cashing  a  late  rental  check  and  depositing 
it  in  its  unearned  account  does  not  constitute  accep- 
tance of  rental  payment  or  a  determination  that  a  ter- 
minated oil  and  gas  lease  will  be  reinstated. 

Rose_L. ________ ,  68  IBLA  21  (Cct.  19,  1982) 


An  oil  and  gas  lease  offer  for  irregular  parcels 
of  acquired  land  within  a  surveyed  township  must  be 
described  by  metes  and  bounds  under  43  CFR  3101.2-3  (a). 
Where  offerors  list  lands  in  an  offer  by  legal  sub- 
division but  indicate  that  they  only  desire  "ESFW  and 
FWS"  acquired  lands  within  those  subdivisions  including 
both  regular  and  irregular  parcels,  the  Bureau  of  Land 
Banagement  may  evaluate  the  offer  on  the  basis  of  the 
total  land  properly  described  by  legal  subdivision. 
However,  the  offeror  is  required  to  submit  the  first 
year's  rental  tor  all  of  the  acreage  in  each  subdivi- 
sion described  in  the  offer  without  subtracting  amounts 
allocable  to  undesired  acreage,  and  rejection  of  the 
offer  is  required  where  the  offeror  fails  to  submit 
sufficient  rental  within  the  limits  of  curable 
deficiency. 

J23S_____C_iu_now___o_n_____essinaer ,  68  IBLA  181 
(Nov.  87  1982) 
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Where  an  application  is  drawn  first  in  a  simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFR  3112.4-1  and  3112.6-1,  when 
the  applicant  submits  a  payment  of  $60  within  the 
specified  time,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  time. 

>2i_Gene_Everette,  68  IBLA  225  (Nov.  15,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Deck .Oil  Co.,  70  IBLA  97  (Jan.  11,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  a  lease  rental 
check  was  enclosed  in  the  same  envelope  together  with 
other  documents  that  were  received  by  BLfl  must  be 
corroborated  by  other  evidence  to  establish  filing 
where  there  is  no  evidence  of  receipt  of  the  payment 
in  the  file. 


A  simultaneous  oil  and  gas  lease  application 
is  properly  rejected  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  4  3  CFR 
3112.1-1  (a)  tecause  applicant's  draft  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Kenneth_R._Lewis,  70  ^Lh    112  (Jan.  13,  1983) 


Where  an  applicant  for  a  noncompetitive  oil  and 
gas  lease  in  the  simultaneous  filing  program  fails  to 
submit  the  first  year's  advance  rental  within  30  days 
from  receipt  of  notice  to  do  so,  as  required  by  43  CFB 
3112. 4-1  (a) ,  his  application  is  properly  rejected  under 
43  CFR  3112.6-1  (d)  . 


A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  and 
first  year's  rental  were  submitted  to  the  wrong  BLH 
office  and  were  not  thereafter  received  by  the  proper 
BLH  office  within  30  days  from  the  receipt  of  notice  of 
priority. 


E.  Frasch.  69  IBLA  66  (Nov.  30,  1982) 


22LLiJL.-*2ll  f    10    IBLA  131  (Jan.  14,  1983) 
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Pyro  Energy  Corp..  69  IBLA  327  (Dec.  28,  1982) 


An  applicant  receiving  priority  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  payment  of  the  proper  amount  of 
advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFB 
3112.4-1  (a),  is  automatically  disqualified  to  receive 
a  lease. 

Efrely.s_Wi_Delano,  69  IBLA  360  (Jan.  3,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offeror 
is  deemed  to  have  constructive  knowledge  of  the  total 
acreage  included  in  the  offer,  by  which  the  rental  is 
computed. 


Where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  a  priority  applicant 
fails  to  subnit  advance  rental  and  the  executed  lease 
forms  within  30  days  after  receipt  of  a  notice  that 
payment  was  due,  as  prescribed  by  43  CFR  3112.4-1, 
disqualification  of  the  application  is  automatic. 

Gerald  E.  Coleman.  70  IBLA  238  (Jan.  25,  1983) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after 
notice,  as  prescribed  by  43  CFR  3112.4-1  (1979),  dis- 
qualification to  receive  a  lease  is  automatic. 

Beverly  J.  Bacdowellx  Dorothy  Langley.  71  IELA  23 
(Feb.  157  19837 
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Gi jantosaurus  Resources.  Inc..  7  0  IBLA  52  (Jan.  10, 
1983) 


Samson  Resources  Co,.  71  IBLA  224  (Bar.  17,  1983) 
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RENTALS — Continued 


RENTALS — Continued 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  *  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108.2-1  (c)  (2). 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  collection,  trans- 
mittal, and  delivery  of  the  mail.   Mailing  the  rental 
by  Special  Delivery  Mail  in  Hew  York  2  days  before  it 
was  due  in  Billings,  Montana,  is  considered  to  consti- 
tute reasonable  diligence. 

giian_£2llei,  71  IBLA  299  (Bar.  22,  1983) 


Where,  pursuant  to  43  CFR  3112.4-1,  BLM  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and  gas 
lease  applicant  at  her  record  address  that  she  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Postal 
Service,  and  where  nondelivery  did  not  occur  as  a 
result  of  the  negligence  of  the  Postal  Service,  the 
applicant  is  considered  to  have  been  served  at  the  time 
of  return  to  BLM  by  the  Postal  Service  of  the  undeliv- 
ered certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  of  the 
notice. 

Hichele_Mj._pawur.sk,  71  IBLA  343  (Mar.  28,  1983) 


Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed for  having  been  erroneously  issued  because  the 
lease  was  deficient  in  the  first  year's  rental,  which 
deficiency  was  not  timely  cured,  the  Department  may 
return  the  rentals  pursuant  to  the  repayment  statute, 
43  U.S.C.  <,    173U  (1976),  in  appropriate  circumstances 
where  the  lessees  have  derived  no  benefit  from  the 
possession  of  the  lease  or  there  are  no  other  factors 
■ilitating  against  repayment. 

MiIEe_______cobs,  71  IBLA  385  (Mar.  29,  1983) 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  $  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108.2-1  (c)  (2)  . 

Hailing  or  delivering  the  payment  after  it  is  due 
does  not  meet  this  requirement.   The  fact  that  appel- 
lant's computer  system  was  "down"  does  not  justify  late 
payment. 

J2§e_h______oda ,  71  IBLA  390  (Bar.  29,  1983) 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  4  188(c)  (1976).   Reasonable  diligence 
normally  requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108. 2-1  (c)  (2) . 
Untimely  payment  may  be  justifiable  if  proximately 
caused  by  extenuating  circumstances  outside  the 
lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

J3Ses_H__With_co_be,  72  IBLA  5  (Apr.  4,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
the  annual  rental  on  or  before  the  anniversary  date. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  paid  timely.   A  terminated  lease 
■  ay  be  reinstated  under  30  U.S.C.  «  188(c)  (1976)  only 
if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

Buttes  Resources  Co..  72  IBLA  18  (Apr.  4,  1983) 


An  oil  and  gas  lease  issued  pursuant  to  the  first- 
drawn  application  in  the  simultaneous  filing  procedures 
is  properly  canceled  where  the  rent  is  not  paid  within 
30  days  of  notice  to  do  so  as  required  by  43  CFR 
3112.4-l(a)  because  applicant's  check  for  the  payment, 
although  timely  tendered,  is  dishonored  by  the  drawee. 

Lgnq.hqrn.pil,  .Ltd..  72  IBLA  45  (Apr.  7,  1983) 

Hark  A.  Emmons.  76  IBLA  262  (Oct.  17,  1983) 


Where,  pursuant  to  43  CFR  3112.4-1,  BLM  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and 
gas  lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Postal  Ser- 
vice, and  where  nondelivery  did  not  occur  as  a  result 
of  the  negligence  of  the  Postal  Service,  the  applicant 
is  considered  to  have  been  served  at  the  time  of  return 
to  BLM  by  the  Postal  Service  of  the  undelivered  cer- 
tified letter,  such  constructive  service  being  equiva- 
lent in  legal  effect  to  actual  service  of  the  notice. 

!°fee_ ______ ambrid_e ,  72  IBLA  66  (Apr.  12,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  upon  failure  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
■ailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  timely  paid.   A  terminated  lease 
■ay  be  reinstated  pursuant  to  30  U.S.C.  ♦  188(c)  (1976) 
only  if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 


John  E.  Conner.  72  IBLA  83  (Apr.  13,  1983) 
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In  support  of  reinstatement  of  an  oil  and  gas 
lease  that  has  terminated  automatically  as  the  result 
of  the  lessee's  failure  to  pay  the  annual  rent  on  or 
before  the  anniversary  date  of  the  lease,  the  peti- 
tioner/lessee must  show  either  that  the  late  payment 
was  not  due  to  a  lack  of  reasonable  diligence  or  that 
the  late  payment  was  otherwise  justified. 

Reasonable  diligence  ordinarily  requires  mailing 
the  annual  rental  payment  for  a  lease  sufficiently  in 
advance  of  the  anniversary  date  of  the  lease  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  mail.  The  mailing  of  the  annual  rental 
payment  on  the  anniversary  date  of  the  lease  does  not 
constitute  reasonable  diligence. 

The  untimely  payment  of  the  annual  rent  for  a 
lease  may  be  justified  if  proximately  caused  by 
extenuating  circumstances  outside  the  lessee's  control 
which  occurred  at  or  near  the  anniversary  date  of  the 
lease;  however,  such  justification  is  not  shown  by  a 
lessee's  assertion  that  he  was  unavoidably  detained 
during  business  travel  near  the  anniversary  date  of  a 
lease. 

Xernon_Ij._Bera.  72  IBLA  211  (Apr.  21,  1983) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  U3  CFR  3112. U-l  (a),  his  application  must  be  rejected. 
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Richard_W_1_Kulis,  72  IBLA  251  (Apr.  27,  1983) 


Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  $  188(c)   (1976)  requires  a  show- 
ing that  the  late  rental  payment  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence.   Neither 
delay  in  receipt  of  a  courtesy  billing  notice  nor  a 
change  in  corporate  offices  and  personnel  will 
ordinarily  justify  a  late  rental  payment. 

Crest_0il_6_Gas_Cor2i,  7  2  IBLA  37  0  (Bay  4,  198  3) 


OIL_AND_GAS_LEASES--Continued 

RENTALS — Continued 

presentation  of  extraordinary  circumstances  which  over- 
come the  presumption. 

fian£i§_i!i._Iurioaa_II«  73  IBLA  67  (Bay  16,  1983) 


Where  a  lessee  represents  to  BLB  that  40  acres  of 
a  U8.98  acre  lease  has  been  committed  to  a  producing 
unit  and  inquires  about  the  rental  amount  next  due, 
BLB's  answer  that  rental  need  be  paid  only  on  the  8.98 
acres  outside  the  unit  is  correct.   But  if,  in  fact, 
the  other  40  acres  has  not  been  committed  to  such  a 
unit  on  the  anniversary  date  of  the  lease,  the  payment 
of  only  the  fractional  rental  will  result  in  the  auto- 
matic termination  of  the  lease. 

fJiDJS_Ii<£i212iio£.    ~>  1    IBL&    111     (Bay    23,    1983) 
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Northwest  Exploration  Co..  73  IBLA  123  (Bay  23,  1983) 


A  noncompetitive  oil  and  gas  lease  must  be  can- 
celed pursuant  to  u3  CFR  3103.3-1  where  the  offer  was 
not  accompanied  by  full  payment  of  the  first  year's 
rental,  but  the  deficiency  is  less  than  10  percent,  and 
the  deficiency  was  not  paid  within  30  days  from  notice 
thereof. 

Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed because  a  rental  deficiency  is  not  timely  cured, 
the  Department  may  return  the  rental  pursuant  to 
sec.  30U  (c)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976,  U3  O.S.C.  s    173U  (c)   (1976),  in  appropriate 
circumstances  where  the  lessee  has  derived  no  benefit 
from  possession  of  the  lease  and  there  are  no  other 
factors  militating  against  repayment. 

Arden  R.  Grover.  John  B.  Schumacher,  73  IBLA  308 
(June  7,~1983) 


A  determination  by  the  Department  concerning 
known  geologic  structure  of  an  oil  and  gas  field  will 
not  be  disturbed  in  the  absence  of  proof  the  deter- 
mination is  erroneous,  nor  will  the  rental  be  reduced 
without  such  proof. 

l'<2_Ploduction_Cor£i,  73  IBLA  33  (Bay  9,  1983) 


An  essential  element  of  a  claim  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  of  the 
material  facts.   Since  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  of  relevant 
statutes  and  duly  promulgated  regulations,  a  party 
cannot  successfully  plead  ignorance  of  the  rules 
governing  oil  and  gas  rental  payment  procedures  without 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  a  statement  that  a  lease  rental 
check  was  enclosed  in  the  same  envelope  together  with 
other  documents  that  were  received  by  BLB  must  be 
corroborated  by  other  evidence  to  establish  a  tender  of 
rental  where  there  is  no  evidence  of  receipt  of  the 
payment  in  the  file. 

Where  the  first-drawn  applicant  for  a  noncompeti- 
tive oil  and  gas  lease  in  the  simultaneous  filing 
program  fails  to  submit  the  first  year's  advance  rental 
within  30  days  from  receipt  of  notice  to  do  so,  as 
required  by  13  CFR  3112. a-1 (a) ,  his  application  is 
properly  rejected  under  U3  CFB  3112.6-1  (d). 

£arl_Ai_Peterson,  73  IBLA  347  (June  10,  1983) 
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An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 

Di_ni_ Yates,  71  IBLA  18  (June  21,  1983) 


When,  in  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  applications,  the  first-drawn  offeror  is  noti- 
fied to  submit  the  first  year's  advance  rental  and  exe- 
cuted lease  agreements,  those  submissions  must  be 
received  by  the  proper  office  within  the  prescribed 
30  days.   Automatic  disqualification,  steaming  from 
untimely  filings,  will  not  be  avoided  by  allegations 
that  submissions  were  timely  mailed  but  thereafter 
damaged  by  the  postal  service  and  returned  to  appellant. 

3dry__Jane_Associates,  71  IBLA  13  (June  27,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  advance  rental  by  more  than  10  percent. 

J. _V^_6_ Associates,  7<4  IBLA  IS  (June  28,  1983) 


OIL  AND  GAS  LEASES — Continued 
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A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent  and  the  offeror 
is  deemed  to  have  constructive  knowledge  of  the  total 
acreage  included  in  the  offer,  by  which  the  rental  is 
computed. 

When  regulations  provide  that  payment  is  based  on 
total  acreage  if  known,  and  if  not  known,  on  the  basis 
of  10  acres  for  each  snallest  legal  subdivision  the 
applicant  bears  the  burden  of  proof  that  an  ambiguity 
exists  which  renders  the  total  acreage  unknown.   Here 
allegation  of  an  ambiguity  is  not  sufficient. 

U>°5a§_Connell,  75  IBLA  209  (Aug.  22,  1983) 


Rejection  of  an  oil  and  gas  lease  offer  will  be 
set  aside  where  the  offeror  files  his  offer,  rental, 
and,  where  appropriate,  power  of  attorney  or  serial 
number  reference  thereto,  within  the  30-day  period  pro- 
vided by  regulation  13  CPR  3112. 6-1  (b)  (2)  ,  even  though 
the  offer,  rental,  and  appropriate  power  of  attorney 
materials  were  not  received  together  by  BLM. 

Amoco_Production_Co_.,  75  IBLA  311  (Aug.  31,  1983) 


Where,  pursuant  to  13  CFR  3112.4-1,  BLM  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and  gas 
lease  applicant  at  his  record  address  that  he  Bust 
execute  and  return  the  enclosed  lease  form  with  the 
rental,  and  the  delivery  stub  shows  the  date  the  first 
attempted  delivery  was  made  but  has  no  date  for  the 
second  attempted  delivery,  and  the  Postal  Service  held 
the  BLM  notice  for  the  required  time,  negligence  by  the 
Postal  Service  is  not  established;  appellant  was  con- 
structively served  and  thus  had  notice,  and  as  he 
failed  to  pay  the  rental  within  the  required  30  days, 
BLM  correctly  rejected  appellant's  oil  and  gas  lease 
application. 

William_Fi_Heins_III,  71  IBLA  133  (June  30,  1983) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  aisplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  an  affidavit  that  documents  were 
enclosed  in  the  same  envelope  together  with  other  docu- 
ments that  were  received  by  BLM  must  be  corroborated 
by  other  evidence  to  establish  filing  where  there  is  no 
evidence  of  receipt  of  the  missing  documents. 

LBS_Associatesi_Inci,  71  IBLA  192  (July  18,  1983) 


where  BLM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
Bight  have  been  permitted  to  do  so  had  she  protested 
promptly. 

Zrances_Kunkel,  75  IBLA  199  (Aug.  22,  1983) 


Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transait- 
tal,  and  delivery  of  the  mail.   Mailing  the  rental  in 
Olympia,  Washington,  3  days  before  it  is  due  in 
Anchorage,  Alaska,  does  not  constitute  reasonable 
diligence. 

Eleanor_L._B1_Dubei,  76  IBLA  177  (Sept.  30,  1983) 


When,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  offeror  is 
notified  that  he/she  is  to  subait  the  first  year's 
advance  rental  and  executed  lease  agreements,  those 
submissions  must  be  received  by  the  proper  office 
within  the  prescribed  30  days.   Automatic  disqualifi- 
cation, stemming  from  untimely  filings,  will  not  be 
avoided  by  reliance  on  the  assurance  of  the  Postal  Ser- 
vice that  mailings  entrusted  to  it  would  be  delivered 
on  the  due  date. 

The  1980  amendment  of  13  CPR  3112.1-1  did  not 
create  an  amtiguity  which  excused  an  applicant  from 
filing  the  necessary  lease  offer  documents  within  30 
days  from  the  date  of  receipt.   The  reasons  for  the 
1980  amendments  stated  by  the  Secretary  in  the  Federal 
Register  at  the  time  of  proposal  and  final  printing 
amplify  the  stated  intent  of  the  regulations  to  provide 
that  the  sanction  for  failure  to  file  within  the  30-day 
period  is  the  rejection  of  an  applicant's  offer. 

Eaale_Basin_  Partner  ship.,  76  IBLA  211  (Oct.  17,  1983) 


Where  an  oil  and  gas  lessee  timely  pays  its 
annual  rental  in  accordance  with  an  erroneous  statement 
issued  by  the  Bureau  of  Land  Management,  absent  issu- 
ance of  a  notice  of  a  deficiency  as  provided  by  13  CFR 
3108.2-1  (b),  the  lease  may  not  be  held  to  have  termi- 
nated as  a  Batter  of  law  because  of  the  operation  of 
the  proviso  found  at  30  U.S.C.  o    188(b)  (1976),  creat- 
ing a  statutory  exception  to  the  rule  that  failure  to 
pay  the  lease  rental  on  the  anniversary  date  terminates 
the  lease. 


UcC le  1  la n_0 i)._Cor£i ,  76  IBLA  322  (Oct.  19,  1983) 
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An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a  protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that 
subdivision  may  not  be  available  for  leasing.   The 
addition  of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a  description  does  not  make  the 
description  improper.   Where  the  offeror  submits  the 
first  year's  rental  for  all  of  the  acreage  in  each  sub- 
division described  in  the  offer  without  subtracting 
amounts  allocable  to  the  patented  acreage  the  use  of 
the  descriptive  phrase  "all  except  patents"  is 
acceptable  and  the  offer  is  properly  filed  with  suffi- 
cient rental. 

Ji"£S_gi_Chudnowi_John_Li_Hessin.aer ,  77  IBLA  77 
7Nov.  8,  1983) 


A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  the  rental  tendered  with  the 
lease  offer  is  deficient  ty  more  than  10  percent. 

James_Mi_Chudnowi_John_Li_Messin2er ,  77  IELA  147 
7nov.  15,  1981)" 


BLM  must  reject  a  first-drawn  simultaneous  oil 
and  gas  lease  application  where  the  applicant  fails  to 
submit  the  executed  lease  agreement  and  first  year's 
rental  within  30  days  of  notice  to  do  so,  pursuant  to 
43  CFR  3112.4-1  (a) ,  in  spite  of  any  negligence  on  the 
part  of  the  Postal  Service  which  delayed  return  of  the 
lease  agreement  and  rental  payment. 

Jli_li_/i!iaIS<  77  IBL*  242  (Nov.  29,  1983) 


where  an  oil  and  gas  lease  applicant  with  first 
priority  dies  after  application,  but  prior  to  lease 
issuance,  the  administratrix  of  his  estate  is  entitled 
to  the  lease  when  she  files  a  sufficient  offer  to 
lease. 

E§tate_of_James_Phili£_Witmer,  77  IBLA  361  (Dec.  7, 
1983) 


2IL_*2LD_5*S_L  EASES — Continued 

RENTALS — Continued 

ELM  must  reject  a  noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended ,  30  U.S.C.  «  226 
(1976),  to  the  extent  that  the~Tand  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

J3mes_Mi_Chudnowi_John_Li_Messin<jer ,    79    IELA    1     (Feb.    2, 
19814) 


An  applicant  receiving  priority  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  the  payment  of  the  proper  amount 
of  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112.4-1  (a) ,  is  automatically  disqualified  to  receive 
a  lease. 

B^_ W . _ Jo nes ,  79  IBLA  295  (Mar.  20,  1984) 


When,  pursuant  to  43  CFR  3112.4-1,  BLM  sends  notice 
by  certified  mail  to  a  simultaneous  oil  and  gas  applicant 
at  the  address  of  record  that  the  executed  lease  agree- 
ment and  rental  must  be  returned  to  BLM  within  30  days 
of  receipt,  and  the  notice  is  returned  to  BLM  marked 
"UNCLAIMED"  by  the  Postal  Service,  and  where  nondelivery 
did  not  occur  as  a  result  of  negligence  of  the  Postal 
Service,  the  applicant  is  considered  to  have  been  served 
at  the  tine  BLM  receives  the  returned,  undelivered 
certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  of  the 
notice.   A  tender  of  the  lease  agreement  by  the  applicant 
more  than  30  days  subsequent  to  the  date  of  constructive 
delivery  is  properly  rejected. 

An  essential  element  of  a  claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts. 
Since,  however,  all  persons  are  presumed  to  have  knowl- 
edge of  relevant  statutory  and  regulatory  provisions,  an 
individual  may  not  premise  a  claim  of  estoppel  on  infor- 
mation or  advice  contrary  to  such  a  provision,  since  the 
individual  is  properly  charged  with  knowledge  of  the  true 
facts. 


A  noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  pursuant  to  43  CFR  3103.3-1  where  the 
offer  is  deficient  in  the  first  year's  rental  by  more 
than  10  percent. 

JS£eg_Mi_Chudnow,  78  IBLA  78  (Dec.  16,  1983) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 

Pursuant  to  43  CFR  3130.2-1,  rentals  are  not  prop- 
erly prorated  for  any  lands  in  which  the  United  States 
owns  an  undivided  fractional  interest,  but  shall  be 
payable  at  the  same  rate  as  provided  for  the  full 
acreage  in  such  lands. 

A  noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  more  than 
10  percent.   However,  in  appropriate  circumstances,  if 
the  balance  of  the  rental  is  paid  prior  to  rejection  by 
BLM  and  there  are  no  intervening  rights  of  third  par- 
ties, the  offer  may  be  reinstated  with  priority  from 
the  date  the  deficiency  is  corrected. 


Tom_Hurd,  80  IBLA  107  (Apr.  3,  1984) 


where,  following  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  the  executed  lease  agreement  and  advance 
rental  within  30  days  of  receipt  of  notice,  the  applica- 
tion is  properly  rejected. 

Paul-Cr-Deters,  80  IBLA  121  (Apr.  3,  1984) 

£i_S*_£os tie wait ,  83  IBLA  156  (Oct.  10,  1984) 

Raimond_Ci_Lona,  83  IBLA  342  (Nov.  6,  1984) 


A  lessee  seeking  reinstatement  of  an  oil  and  gas 
lease  under  sec.  401  (d)  (2)  (A)  (i)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of  1982,  30  U.S.C. A. 
«  188  (d)  (2)  (A)  (i)  (West  Supp.  1983),  must  tender  in 
full  prior  to  Jan.  12,  1983,  the  rental  due  for  the 
lease  sought  to  be  reinstated. 

Jerry  Chambers  Exploration  Co.,  Blackbird  Co.,  8  0  IBLJ 
123  (Apr.  3,  1984) 


J °§_lii_ Johnson,  78  IBLA  382  (Jan.  31,  1984) 
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A  simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLM  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

Pi_Ai_RagE,  80  IBLA  133  (Apr.  6,  1984) 


address.   If  an  updated  address  would  be  found  upon 
proper  examination,  the  notice  aust  be  sent  to  the  new 
address  to  effect  service. 

Ste£hen_C.._Ritchie,  81  IBLA  162  (flay  31,  1984) 


Where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-l(a)  (1982),  his  lease  offer  must  be 
rejected. 

Where  there  is  no  evidence  of  receipt  of  a  check 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  143  CFR  3112.  4-1  (a)  (1982),  the  presumption  that  BLM 
employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  an  affi- 
davit executed  by  applicant  which  states  that  the  check 
was  enclosed  in  the  same  envelope  with  other  documents 
received  by  BLM,  which  affidavit  includes  a  copy  of 
applicant's  personal  checkbook  register  showing  a  check 
was  issued  to  BLM. 

Si_Hi_Partners,  80  IBLA  153  (Apr.  9,  1984) 


where,  in  a  drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  executed  lease  agreement  and 
first  year's  advance  rental  payment  within  30  days 
after  receipt  of  notice  to  do  so,  as  prescribed  by 
43  CFR  3112.6-1  (a),  his  lease  application  must  be 
rejected. 

Iied_William_Beraer,  81  IBLA  344  (June  25,  1984) 


While  the  assignee  of  an  oil  and  gas  lease  may  not 
exercise  any  control  or  dominion  over  the  lease  prior 
to  approval  of  the  assignment,  the  assignee  is  not 
precluded  from  paying  the  annual  rental  in  an  effort  to 
avoid  termination  of  the  lease  or  to  qualify  the  lease 
for  reinstatement  upon  petition  by  the  lessee  of  record. 

N°Ia_Siace_f tasjnski,  82  IBLA  48  (July  11,  1984) 


Where,  following  the  drawing  of  a  simultaneously 
filed  oil  and  gas  lease  drawing  entry  card,  a  priority 
applicant  fails  to  submit  advance  rental  within  30  days 
from  the  date  of  receipt  of  notice  that  payment  is  due, 
disqualification  of  the  offer  is  automatic. 

Judith.A^Lawton,  80  IBLA  198  (Apr.  24,  1984) 


Where  the  Minerals  Management  Service  determines 
part  of  a  noncompetitive  oil  and  gas  lease  issued  in 
1971  to  be  within  an  undefined  known  geologic 
structure,  a  decision  to  increase  rental  to  $2  per  acre 
is  erroneous  where  the  record  shows  the  lease  is  com- 
mitted to  an  approved  unit  plan  with  a  well  capable  of 
production,  with  a  general  provision  for  allocation  of 
production  but  all  the  lease  acreage  is  outside  the 
participating  area.   An  increase  of  rental  rate  is  not 
appropriate  for  such  a  lease  where  the  terms  of  the 
lease  specifically  direct  that  the  rental  rate  remain 
at  $0.50  per  acre. 

DY£°_P£iE°Ieu.5_C°EE.=.»  81  IBLA  65  (May  22,  1984) 


where  an  oil  and  gas  lease  offeror  properly 
receives  notice  of  his  priority,  and  notice  of  the 
requirements  that  the  rental  payment  must  be  paid  and 
that  the  lease  must  be  executed  within  30  days,  the 
failure  to  make  the  rental  payment  and  execute  the 
lease  within  the  30-day  period  will  result  in  rejection 
of  the  application.   The  offeror's  absence  from  his 
address  of  record  when  the  notice  was  received  at  his 
address  will  not  excuse  noncompliance  with  43  CFR 
3112.6-1. 

IIoanne_Ervin,  81  IBLA  100  (May  29,  1984) 


where  the  Minerals  Management  Service  determines 
part  of  noncompetitive  oil  and  gas  leases  issued  in 
1971  and  1972  to  be  within  an  undefined  known  geologic 
structure,  a  decision  to  increase  rental  for  all 
acreage  to  $2  per  acre  is  erroneous  where  the  record 
shows  the  lease  is  committed  to  an  approved  unit  plan 
with  a  well  capable  of  production  and  a  general  provi- 
sion for  allocation  of  production.   Where  the  terms  of 
the  leases  specifically  direct  that  the  rental  rate 
remain  at  $0.50  per  acre  for  acreage  outside  a  parti- 
cipating area,  an  increased  rental  rate  is  not  appro- 
priate for  that  acreage. 

Pi£eance_ Partners,  82  IBLA  101  (July  24,  1894) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  $  188(b) 
(1982).   Under  30  U.S.C.  $  188(c)  (1982),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

flaii!ild_Ji_Bcnesteel,  82  IBLA  237  (Aug.  23,  1984) 


Where  BLM  has  determined  that  any  part  of  the 
lands  described  in  a  noncompetitive  oil  and  gas 
lease  is  within  an  undefined  known  geologic  structure, 
the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  3103. 3-2  (b)  (1)  (1982). 

Livingston  E  Courdin  Exploration,  Inc.,  82  IBLA  336 
(Sept.  12,  1984) 


Where  BLM  mails  a  notice  to  a  first-drawn 
applicant  in  a  simultaneous  oil  and  gas  lease  drawing 
requiring  the  applicant  to  submit  a  lease  offer  and 
tender  the  first  year's  rental  in  accordance  with 
43  CFR  3112.4-1  (a),  the  applicant  will  be  deemed  to 
have  received  the  notice  if  it  was  sent  to  the  appli- 
cant's last  address  of  record,  regardless  of  whether  it 
was  in  fact  received  by  him.   However,  when  a  letter  is 
returned  to  BLM  as  undeli verable,  BLM  should  examine 
the  case  record  to  see  if  it  contains  an  updated 


Where,  after  a  drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  authorized  officer 
■ails  a  notice  to  the  successful  drawee  informing  him 
of  his  priority  and  the  requirement  that  the  advance 
rental  must  te  paid  within  the  allotted  time,  which 
letter  is  received  at  his  address  of  record,  his  sub- 
sequent failure  to  remit  the  rental  timely  will  dis- 
qualify his  application  even  though  he  asserts  that  the 
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person  who  received  and  signed  for  the  notice  was  not 
his  designated  agent  for  receipt  of  sail. 

After  a  drawing  of  simultaneously  filed  oil  and 
gas  lease  applications  the  requirement  that  the  first 
year's  rental  be  received  in  the  proper  office  within 
the  allotted  tiae  after  notice. to  the  applicant  is  man- 
datory, and  consideration  of  excuses  for  failure  to 
comply  is  not  permitted. 

_______£__»  83  IBLA  17  (Sept.  24,  1981) 


A  noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  producing  oil  or  gas  in  paying 
quantities  automatically  terminates  by  operation  of 
law  upon  failure  of  a  lessee  to  pay  rental  on  or  before 
the  anniversary  date  of  the  lease.   If  deficient  pay- 
ment has  been  made  on  or  before  the  anniversary  date 
but  the  deficiency  is  nominal,  the  lease  does  not  ter- 
minate unless  the  lessee  fails  to  pay  the  deficiency 
within  the  period  prescribed  in  a  notice  of  deficiency. 
Departmental  regulation  13  CFR  3108.2-1  (b),  18  FR  33673 
(July  22,  1983),  provides  that  a  deficiency  shall  be 
considered  nominal  if  it  is  not  more  than  $100  or  more 
than  5  percent  of  the  total  payment  due,  whichever  is 
less.   Absent  an  affirmative  billing  error  by  BLM,  an 
oil  and  gas  lessee  is  not  entitled  to  a  notice  of  defi- 
ciency and  an  opportunity  to  correct  it  unless  the 
deficiency  is  nominal. 

Lou  _____  ._Lee ,  83  IBLA  50  (Sept.  21,  1981) 


An  unsigned  check  tendered  within  the  30-day 
notice  period  provided  by  13  CFR  3112. 1-1  (a)  (1982)  is 
not  acceptable  for  rental  payment.   BLM  must  reject  an 
oil  and  gas  lease  offer  when  a  properly  executed  check 
submitted  for  rental  payment  to  replace  an  unsigned 
check  is  received  after  the  expiration  of  the  30-day 
period. 

_____e_______o__so_.  81  IBLA  116  (Dec.  12,  1981) 


RIGHTS-OF-HAY  LEASES 

Lands  under  reservoir  rights-of-way  may  be  leased 
only  under  the  authority  of  the  Act  of  Kay  21,  1930, 
30  U.S.C.  *«  301-306  (1976).  However,  the  language  of 
the  1930  Act  is  construed  to  mean  that  it  applies  only 
to  land  actually  within  the  limits  of  the  right-of-way 
and  that  the  lands  in  legal  subdivisions,  exclusive  of 
the  reservoir  right-of-way  may  be  leased  under  the  Rin- 
eral  Leasing  Act  of  1920,  provided  there  are  no  justi- 
fiable reasons  for  refusing  to  lease  them. 

Rj._Ci_Bever.id3e,  50  IBLA  173  (Sept.  30.  1980) 


Under  the  "notation  rule,"  where  a  reservoir 
right-of-way  affecting  certain  land  is  noted  on  the 
official  records  of  the  Bureau  of  Land  Management, 
that  notation  is  effective  to  bar  leasing  of  the  oil 
and  gas  therein  under  the  Mineral  Leasing  Act  of  1920. 
This  result  follows  even  if  the  reservoir  right-of-way 
should  have  been  terminated. 


Under  30  U.S.C.  «  188(c)  (1982),  a  lease 
terminated  automatically  for  untimely  payment  of  annual 
rental  may  be  reinstated  only  upon  proof  that  reason- 
able diligence  was  exercised,  or  that  lack  of  diligence 
was  justifiable.   Where  it  benefits  the  affected  party 
to  do  so,  and  there  are  no  countervailing  public  poli- 
cies or  intervening  rights  which  will  be  adversely 
affected,  an  oil  and  gas  lease  regulation  which  is 
amended  while  the  matter  is  pending  may  be  applied  in 
its  amended  form.   Under  the  reinstatement  regulations 
as  amended  (Aug.  22,  1983),  a  rental  payment  postmarked 
on  or  before  the  anniversary  date  and  received  within 
20  days  thereafter  may  be  construed  as  reasonably 
diligent. 

______________  83  IBLA  181  (Oct.  16,  1981) 


If  the  rental  payment  accompanying  an  over-the- 
counter  noncompetitive  oil  and  gas  lease  offer  is 
deficient  by  less  than  10  percent,  and  BLM  requests 
submission  of  the  deficient  rental  along  with  execution 
of  special  stipulations  within  30  days,  BLM  may  prop- 
erly assign  the  offer  a  new  priority  as  of  the  date  the 
rental  is  submitted  if  the  rental  is  not  submitted 
within  the  30-day  period. 

___i__.______£____»  83  IBL»  220  (Oct.  18,  1981) 


Where  the  Bureau  of  Land  Management  has  determined 
that  any  part  of  the  lands  described  in  a  noncompeti- 
tive oil  and  gas  lease  is  within  an  undefined  addition 
to  a  known  geologic  structure,  the  lessee  is  required 
to  pay  increased  rental  of  $2  per  acre  for  the  entire 
lease. 


RDM  Interests.  57  IBLA  163  (Aug.  27,  1981) 


Lands  under  reservoir  rights-of-way  may  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
Hay  21,  1930,  30  U.S.C.  ,t  301-306  (1976).   Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  ambit  of  the  610-acre  limita- 
tion set  forth  at  13  CFR  3110.1-3  (a).   However,  a  lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  about  110 
acres,  is  properly  rejected  in  the  exercise  of  the 
Secretary's  discretionary  authority,  and  must  be 
rejected  as  a  matter  of  law  when  the  offeror  is  not  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

____is__h_e_er .  62  IBLA  381  (Mar.  21,  1982) 


Lands  under  a  railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Mar.  3,  1875,  18  Stat.  182,  are  not 
properly  leased  under  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  4  181  (1976),  but  instead  must  be  leased 
under  the  exclusive  authority  of  the  Act  of  May  21, 
1930,  30  U.S.C.  $«  301-306  (1976),  and  13  CFR 
3100.0-3(d)  (1)  . 

An  oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  of  1920  does  not  include  the  oil  and  gas 
deposits  underlying  a  railroad  right-of-way,  which 
crosses  the  leased  tract,  even  though  the  lease  does 
not  expressly  except  such  deposits  from  its  coverage. 

___»__i___§trgleu__Coi,  68  IBLA  112  (Oct.  29,  1982) 

89  I.D.  561 


l33l__EiL______i______.  83  IBLi  351  (Nov.  15,  1981) 
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where  the  statute  and  operating  regulations  each 
provide  that  gas  used  for  production  purposes  on  the 
leasehold  shall  be  excepted  from  royalty  due  the 
United  States,  it  is  error  for  the  Geological  Survey 
to  require  payment  of  royalty  for  gas  produced  from 
the  Embar-Tensleep  participating  area  and  used  in  oper- 
ations in  the  Madison  participating  area  within  the 
same  leasehold  under  the  Elk  Basin  Unit  Agreement. 

AJE2£0_£t2ductioii_Coi,  US  IBLA  16  (Jan.  8,  1980) 


30  CFR  221.21(c)  provides  that  an  oil  and  gas  les- 
see shall  drill  and  produce  from  such  wells  as  are  nec- 
essary to  protect  the  lessor  from  loss  of  royalty  by 
reason  of  drainage  or  pay  a  sum  estimated  to  reimburse 
the  lessor  for  such  loss  of  royalty.   Where  Geological 
Survey  affords  the  lessee  an  opportunity  to  submit  evi- 
dence as  to  why  a  paying  well  cannot  be  drilled  and  the 
lessee  does  not  submit  an  adequate  response,  or  drill 
the  well,  compensatory  royalty  is  properly  assessed. 

Inexco  Oil  Co..,  U5  IBLA  377  (Feb.  13,  19B0) 


A  Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adopt 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a  substitute  price 
computed  by  him  which  is  reasonably  based  on  sales 
prices  from  all  production  from  other  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  on 
these  leases,  and  when  he  directs  lessees  to  compute 
royalty  based  on  the  greater  of  the  two  values  so 
calculated. 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a  par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a  minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 

A  lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term  contract  to  sell  this  product  at  a  price  below 
this  value. 


determining  value  for  royalty  purposes.   Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a  clear  showing  that  it  is 
erroneous. 

SuEIon_|nerg_y_CorEi_et_ali,  Ub    IBLA  181  (War.  21,  1980) 


When  the  point  of  delivery  of  OCS  royalty  oil 
produced  under  a  sec.  8  lease,  U 3  U.S.C.  *  1337  (1976), 
as  amended,  V 3  U.S.C.  «  1337  (Supp.  II  1978),  is  on  or 
immediately  adjacent  to  the  leased  area,  the  lessee  is 
not  entitled  to  reimbursement  for  costs  incurred  in 
transporting  the  royalty  oil  to  such  delivery  point. 

JFD^_Inc..,  M9  IBLA  337  (Aug.  25,  1980) 


A  Geological  Survey  decision  requiring  additional 
royalties  to  be  paid  under  oil  and  gas  lease  CCS 
G-1752  will  be  reversed  where  such  decision  rests  upon 
the  assumption  that  a  parent  corporation  can  rescind 
at  will  a  contract  for  the  sale  of  natural  gas  entered 
into  with  its  wholly  owned  subsidiary,  especially  where 
all  of  the  evidence  indicates  that  the  agreement  does, 
in  fact,  represent  fair  market  value  and  where  other 
Governmental  regulatory  controls  are  applicable  and  the 
rights  of  a  third  party  will  be  affected. 

£e tti_0 i l_Co. ,  51  IBLA  U7  (Oct.  31,  1980) 


The  Crude  Oil  Windfall  Profit  Tax  Act,  P.L. 
96-223,  9U  Stat.  229  (1980)  imposes  the  windfall  pro- 
fit tax  on  Federal  oil  royalty  revenue.   The  states 
have  no  economic  interest,  as  that  phrase  is  used  in 
the  Windfall  Profit  Tax  Act,  in  Federal  royalty  revenue 
that  would  exempt  their  share  from  taxation.   Moreover, 
revenue  from  the  windfall  profit  tax  cannot  be  treated 
as  royalty  revenue  and  be  distributed  to  the  states 
under  sec.  35  of  the  Mineral  Leasing  Act,  as  amended, 
30  U.S.C.  i    191  (1976).   Accordingly,  the  states7  share 
of  Federal  oil  royalties  must  be  based  upon  after-tax 
royalty  revenue. 

Effect  of  the, Crude .Oil  Windfall  Profit  Tax  Act  of  ,1980 
on  the  States'  Share  of  Federal  Oil  Royalties,  B- 3 6 92 9 
(Dec.  30,  1980)  87  I.e.  661 


Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  require  1 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "BTU"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  tor 
natural  gas. 

Where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  beinj 
whether  the  order  13  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a  cost-of- manufacture 
allowance  for  use  in  the  net-realization  method  of 


The  Secretary  of  the  Interior  has  discretionary 
authority  to  determine  the  factors  to  be  considered  in 
computing  transportation  allowances  for  royalty  valua- 
tion purposes.   Where  the  Geological  Survey  applies  a 
formula  developed  after  appropriate  research  and  con- 
sultation with  affected  oil  companies  and  where  the 
appellant  does  not  provide  convincing  evidence  that  the 
6  percent  rate  of  return  used  in  the  formula  is  unrea- 
sonable as  applied  to  appellant's  production  from  1968 
to  1973,  the  transportation  allowance  will  be  upheld. 


Shell_Oil_Co.,  52  IBLA  15  (Jan.  5,  1980) 


88  I.E.  1 


In  determining  the  amount  of  royalty  due  to  the 
United  States  from  an  oil  and  gas  lease,  it  is  proper 
for  the  Geological  Survey  to  use  a  tase  value  which 
includes  both  the  purchase  price  paid  for  the  natural 
gas  and  the  amount  of  severance  taxes  paid  by  the  pur- 
chaser directly  to  the  State  where,  under  Oklahoma  law. 
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the  parchaser  is  authorized  to  deduct  the  amount  of 
taxes  paid  from  the  auount  paid  to  the  producer.   Deci- 
sion in  W  he  less_  Drilling  Co..,  13  IBLA  21,  80  I.D.  599 
(1973),  cited  and  applied. 

Hogyer_6_Bracken_Eneraiesx_Xnci,  52  IBLA  27  (Jan.  5, 
1981""  88  I.D.  7 


where  a  Geological  Survey  audit  reveals  that  an 
offshore  oil  and  gas  producer  has  overpaid  royalties 
in  one  month  and  underpaid  royalties  in  the  next  month, 
it  is  proper  to  offset  these  two  amounts  against  the 
other  despite  the  fact  that  the  audit  was  performed 
some  U  years  after  the  transactions  at  issue. 

Shell_Oil_Co.,  52  IBLA  7«  (Jan.  9,  1981) 


In  determining  the  amount  of  royalty  due  to  the 
United  States  from  an  oil  and  gas  lease,  it  is  proper 
for  the  Geological  Survey  to  use  a  base  value  which 
includes  both  the  purchase  price  paid  for  the  natural 
gas  and  the  amount  of  severance  taxes  paid  by  the  pur- 
chaser directly  to  the  State  where,  under  Oklahoma  law, 
the  purchaser  is  authorized  to  deduct  the  amount  of 
taxes  paid  from  the  amount  paid  to  the  producer. 

Hichigan  Wisconsin  Pipeline  Co..  Inc.,  5a  IBLA  190 
(Apr.  22,    1981) 


Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  payment  subsequently. 

An  appellant  who  challenges  a  determination  by 
the  Geological  Survey  as  to  the  value  of  gas  or  other 
hydrocarbons  produced  from  a  Federal  oil  and  gas  lease 
■ust  show  not  merely  that  the  methodology  utilized  by 
Geological  Survey  is  susceptible  to  error;  it  must  show 
that  error  did,  in  fact,  occur. 

An  Area  Supervisor's  order  which  requires  that 
royalty  be  based  on  either  the  price  specified  in  the 
order  or  the  amount  actually  received,  whichever  is 
greater,  comports  with  all  regulatory  requirements  as 
to  def initiveness  and  finality. 

Suj>ron_Ener3i  Corp.,    Atlantic    Richfield   Co.,    55    IBLA 
318"June   26,~T981)" 
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The  United  States,  as  lessor  of  an  oil  and  gas 
lease,  is  entitled  to  its  royalty  based  on  "the  reason- 
able value"  of  the  gas  as  set  by  the  Secretary.   Where 
a  party  challenges  a  determination  as  to  the  value  of 
gas  produced,  the  party  must  establish  that  the  meth- 
odology used  in  the  Government's  computation  is,  in 
fact,  erroneous. 

i»0£2_E£Oduction_Co_.,  78  IBLA  93  (Dec.  19,  1983) 


STIPULATIONS 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

Oil  and  gas  lessees  must  bear  the  expenses  occa- 
sioned by  compliance  with  stipulations  for  the  protec- 
tion of  other  land  use  values. 

£A2ne_Bi_Katz,  «7  IBLA  177  (Bay  7,  1980) 


Departmental  regulations  U3  CFR  Subpart  3109  and 
3120.2-3,  and  sec.  603  of  the  Federal  Land  Policy  and 
Ranagement  Act  of  1976  provide  ample  authority  for  the 
Bureau  of  Land  Banagement  to  require  oil  and  gas  les- 
sees to  agree  to  wilderness  protection  stipulations. 

Ejeri_Ene rgj^_ I nc.. ,  <47  IBLA  284  (Bay  15,  1980) 


The  Secretary  has  broad  power  to  regulate  all 
on-lease  activities  by  oil  and  gas  lessees  and  operators 
pursuant  to  the  conditions  contained  in  oil  and  gas  leases 
and  his  general  regulatory  authority  under  the  Bineral 
Leasing  Act.   The  procedures  for  regulating  activities  on 
oil  and  gas  leases,  established  under  Secretarial  Order 
2948  and  the  BLB-USGS  Cooperative  Procedures  Agreement 
implementing  that  order,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.   The  Secretary  has  broad  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  other 
delegation  of  his  authority  and  any  other  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

Riqht-of-Way  Requirements  for  Gathering  Lines  and 
Other  Production  Facilities  Located  Within  Oil  and 
<£ls_Leaseholds7~B-36921  "(June  19,  1980)      87  I.E.  291 


A  request  for  refund,  repayment,  or  crediting 
of  excess  payments  against  future  payments  due  under 
43  U.S.C.  ft  1339  (1976)  must  be  made  as  the  limitation 
in  the  statute  provides,  within  2  years  from  the  date 
such  excess  payments  are  actually  made. 

where  a  Geological  Survey  audit  revealing  that  a 
lessee  has  underpaid  royalties  on  certain  leases  is 
challenged  by  the  lessee  who  alleges  that  overpayments 
were  also  made  on  the  same  leases  during  the  audit 
period,  and  where  Geological  Survey  has  assessed  the 
lessee  for  the  underpayments,  but  not  considered  the 
merits  of  the  lessee's  allegations  with  respect  to 
overpayments,  the  case  will  be  remanded  to  Geological 
Survey  to  determine  whether  offsets  of  payments  would 
have  been  proper. 


BLfl's  decision  to  impose  a  no-surface  occupancy 
stipulation  covering  a  canyon  and  creek  bed  oh  an  oil 
and  gas  lease  will  be  affirmed  where  the  record  shows 
that  these  areas  have  significant  aesthetic  values, 
where  much  of  the  balance  of  the  leased  lands  is  appar- 
ently suitable  for  drilling,  and  where  the  lessee  has 
previously  expressed  his  willingness  to  accept  the 
lease  subject  to  designation  by  BLB  of  "zones  of 
nondisturbance." 

James  0.  Breene,  Jr. .  19  IBLA  350  (Aug.  29,  1980) 


Bobil  Oil. Corp..  65  IBLA  295  (July  13,  1982) 
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Where  the  Bureau  of  Land  Management  requests 
within  30  days  the  execution  of  special  stipulations 
prepared  by  the  Forest  Service  for  acquired  lands 
eabraced  in  a  noncompetitive  oil  and  gas  lease  offer, 
it  may  properly  reject  the  lease  offer  when  the  special 
stipulations  are  not  executed  and  submitted  within  the 
30  days. 

J-_2h°»a_s_Le.w.is.'  50  IBLA  350  (Oct.  14,  1980) 


Bureau  of  Land  Management  decisions  rejecting  oil 
and  gas  lease  offers  will  be  set  aside  and  the  cases 
remanded  for  further  consideration  where  the  only  basis 
for  the  decisions  was  possible  future  harm  to  desert 
tortoises  which  are  currently  under  consideration  to 
determine  if  they  should  be  placed  on  the  endangered 
species  list,  and  the  record  demonstrates  the  decline 
of  the  species  is  due  to  other  reasons,  and  there  has 
been  no  determination  whether  other  measures,  including 
protective  stipulations  in  oil  and  gas  leases,  could  be 
taken  to  protect  the  tortoises  while  permitting  oil  and 
gas  exploration  and  development. 

Tucker  and  Snyder  Exploration  Co..  Inc..  et  al.. 
51  IBLA  35~(Oct.  30,  1980) 


The  Bureau  of  Land  Management  say  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of 
a  no  surface  occupancy  stipulation.   Where  the  record 
does  not  show  that  the  Bureau  has  adequately  consid- 
ered the  factors  involved  and  that  the  stipulation  is 
a  reasonable  means  to  accomplish  proper  departmental 
purposes,  a  decision  requiring  stipulations  will  be 
set  aside  and  remanded  for  reconsideration. 

j£»es_E._Sullivan,  54  IBLA  1  (Apr.  1,  1981) 

ia«fs_Mi_Chudnow,  62  IBLA  16  (Feb.  23,  1982) 


Rejection  of  an  oil  and  gas  lease  offer  is  a  more 
severe  measure  than  the  most  stringent  stipulations 
and  the  record  supporting  a  decision  rejecting  a  lease 
offer  in  the  public  interest  should  ordinarily  reflect 
consideration  of  whether  leasing  subject  to  clear  and 
reasonable  stipulations  would  adequately  protect  the 
public  interest  concerns  of  the  surface  management 
agency. 

Esd r a s_Ki_ Har t le.y_ ,  54  IBLA  38  (Apr.  9,  1981) 

88  I.e.  437 

Western_Interstate  Enera2A_Inci,  71  IBLA  19  (Feb.  15, 
1983) 


Under  the  Mineral  Leasing  Act  for  Acquired  Lands, 
as  amended,  30  U.S.C.  ««  351-59  (1976),  if  the  lands 
embraced  within  an  oil  and  gas  lease  application 
are  under  surface  jurisdiction  of  a  service  or  bureau 
within  the  Department  of  the  Interior,  such  as  the 
Bureau  of  Reclamation  (now  the  Water  and  Power 
Resources  Service) ,  the  consent  of  the  Secretary  of 
the  Interior  is  necessary  under  the  Act  for  leasing 
of  the  land. 

where  the  Bureau  of  Land  Management,  based  on 
the  recommendation  of  the  Bureau  of  Reclamation  (now 
the  Water  and  Power  Resources  Service)  requires  the 
execution  of  a  special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a  condition  to  issuance  of  an  oil  and  gas 
lease,  such  stipulation  must  be  supported  by  valid  rea- 
sons weighed  with  due  regard  for  the  public  interest, 
including  evidence  that  less  stringent  alternatives 
would  not  adequately  accomplish  the  intended  purpose. 

flardam  Exploration,  Inc.,  52  IBLA  296  (Feb.  9,  1981) 


The  Bureau  of  Land  Management  may  require  exe- 
cution of  a  no  surface  occupancy  stipulation  prior  to 
issuance  of  a  noncompetitive  oil  and  gas  lease  only 
where  there  is  evidence  that  less  stringent  alterna- 
tives would  not  adequately  accomplish  the  intended 
purpose  of  avoiding  erosion  and  protecting  the  recre- 
ational and  scenic  value  of  an  area. 

Sgly.i!!_ii_BE2S£ •  53  IBLA  45  (Feb.  27,  1981) 


Where  the  Bureau  of  Land  Management  requests 
an  offeror  for  a  noncompetitive  oil  and  gas  lease  to 
eiecute  special  stipulations  involving  protection  of 
cultural  and  archaeological  resources  on  the  leased 
lands  within  30  days,  it  may  properly  reject  the  lease 
offer  when  the  special  stipulations  are  not  executed 
and  submitted  within  the  30  days. 


Although  the  Bureau  of  Land  Management  may  require 
such  special  stipulations  as  are  necessary  for  protec- 
tion of  the  lands  embraced  in  any  oil  and  gas  lease, 
such  special  stipulations  must  be  supported  by  valid 
reasons  weighed  by  the  Department  with  due  regard  for 
the  public  interest.   A  decision  to  impose  a  no  surface 
occupancy  stipulation  will  be  set  aside  and  the  case 
remanded  where  there  is  no  data  in  the  record  to  sup- 
port the  decision  and  no  indication  that  less  stringent 
stipulations  were  considered. 

Iax_Bi_Lewis,  56  IBLA  293  (July  28,  1981) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a  study 
as  required  by  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1782  (1976)  ,  the 
special  stipulations  are  not  unreasonable,  per  se. 

J2iLe_8A_* nder son,  57  IBLA  149  (Aug.  25,  1981) 


Where  an  acquired  lands  noncompetitive  oil  and  gas 
lease  offer  is  partially  rejected  on  the  basis  of  a 
recommendation  made  by  the  Bureau  of  Reclamation  and 
merely  concurred  in  by  the  Forest  Service  and  on  appeal 
the  offeror  alleges  that  the  present  policy  of  the 
Bureau  of  Reclamation  is  to  lease  with  appropriate  stip- 
ulations and  the  record  fails  to  support  adequately  the 
original  recommendation,  the  case  will  be  remanded  in 
order  to  determine  whether  a  lease  may  issue  for  such 
lands. 

SMEJS.Ki, Har  tin,  57  *BL*  293  (*"9.  31',  1981) 


Arthur  Ancowitz.  53  IBLA  69  (Mar.  2,  1981) 
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°.IL_i  ND_GAS_L  EASES — Continued 
ST IPULATICNS --Continued 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  a  stipulation  reason- 
ably designed  to  protect  a  duly  established  subsurface 
oil  and  gas  storage  area  as  a  condition  precedent  to 
the  issuance  of  a  lease. 

9i_£°bert_Paalee,  59  IBLA  192.  (Oct.  27,  1981) 


Where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncompetitive  oil  and 
gas  lease  to  execute  special  stipulations  involving 
protection  of  cultural  and  paleontological  resources 
on  the  leased  lands  within  30  days,  it  nay  properly 
reject  the  lease  offer  when  the  special  stipulations 
are  not  executed  and  submitted  within  the  30  days. 
However,  where  the  offeror  asserts  on  appeal  that  it 
actually  never  received  the  stipulations,  its  failure 
to  execute  the  stipulations  and  return  them  to  BLM  may 
be  treated  as  a  curable  defect,  and  priority  of  filing 
will  be  determined  as  of  the  date  the  signed  stipula- 
tions are  received  by  BLM. 

First_nississiEEi_CorEi,  62  IBLA  184  (Bar.  9,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
wilderness  characteristics  of  the  land  pending  a  study 
required  by  sec.  b03  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $  1782  (1976),  the 
special  stipulation  is  reasonable. 

fi3Ea££_°_U;_&_22§.t._kid..,  63  IBLA  23  (Bar.  2b,  1982) 


where  separate  lease  stipulations  are  proposed  by 
different  agencies  having  management  responsibilities 
for  the  same  land,  and  their  combined  effect  is  to  pre- 
clude the  lessee  from  operating  on  any  portion  of  the 
lease,  the  case  will  be  remanded  for  possible  modifica- 
tion or  substitution  to  accommodate  leasing  operations 
where  it  appears  that  neither  agency  intended  that  the 
lessee  be  barred  from  surface  occupancy  of  the  entire 
leasehold. 

Harta_F._Stroock,  63  IBLA  119  (Apr.  2,  1982) 


A  stipulation  properly  implementing  an  amendment 
to  sec.  1  of  the  Mineral  Leasing  Act,  30  U.S.C.  $  181 
(1976),  by  P.L.  97-78,  Nov.  16,  1981,  which  requires 
the  lessee  to  submit  a  plan  of  operation  for  noncon- 
ventional  development  methods,  may  be  imposed  by  BLH  at 
any  time  prior  to  BLH's  formal  acceptance  of  a  noncom- 
petitive lease  offer. 

3avocg_of_Americai_Ltdi,  63  IBLA  284  (Apr.  22,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   Bhere 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation,  the  posting  of  a  notice  of  the 
stipulation  in  the  public  room  of  the  BLH  State  office 
is  not  adequate  notice,  and  the  offeror  is  not  bound  to 
accept  the  lease  with  the  added  stipulation. 

Emery  Energy.  Inc..  64  IBLA  175  (Hay  26,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.   Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of  a  notice  of  the  stipulation  in  the  public 
room  of  the  ELfl  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Emeri_Eneraii_Inci,  64  IBLA  285  (June  4,  1982) 

Securit^_aesources_CorEi,  70  IBLA  319  (Jan.  31,  1983) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat  in  an  area  where  it  is  hoped  that 
these  animals  will  be  reestablished,  the  imposition  of 
protective  stipulations  will  be  affirmed. 

Ted_C._Findeiss,  65  IBLA  210  (June  30,  1982) 


where  the  notice  of  a  competitive  sale  of  oil  and 
gas  leases  clearly  provided  that  the  leases  would  be 
subject  to  a  "No  Surface  Occupancy"  stipulation,  by 
making  a  bid  for  the  indicated  parcel,  the  bidder  was 
bound  to  accept  the  stipulation. 

Where,  through  inadvertence,  there  was  failure  to 
include  the  "No  Surface  Occupancy"  stipulation  recited 
in  the  sale  notice  with  the  executed  lease,  BLM  is  not 
estopped  to  require  compliance  with  the  omitted  stipu- 
lation when  the  omission  is  discovered  after  issuance 
of  the  lease. 

Anadarko_Production_Co. ,  66  IBLA  174  (Aug.  12,  1982) 


Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of 
additional  stipulations,  the  lease  is  not  binding  on 
the  offeror,  and  it  is  without  effect  in  the  absence 
of  the  offeror's  consent  to  the  additional  stipulations. 
Where  there  is  no  evidence  that  an  offeror  had  actual 
knowledge  of  the  stipulations  at  the  time  of  filing, 
the  offeror  is  not  bound  to  accept  the  lease  with  the 
added  stipulations. 

J°hH- Di_ia_ R ue ,  66  IBLA  347  (Aug.  26,  1982) 


Applicants  for  oil  and  gas  leases  may  be  required 
to  accept  a  stipulation  as  reasonable  and  in  the  public 
interest  and  in  accord  with  national  and  departmental 
policy,  which  stipulation  requires  lessees  to  engage 
the  services  of  a  qualified  professional  archaeologist 
to  conduct  a  survey  of  the  areas  to  be  leased  for 
evidences  of  archaeological  or  historic  sites  or 
materials  with  the  cost  to  be  borne  by  the  lessees. 

Altex  Oil  Corp.,  67  IBLA  197  (Sept.  22.    1982) 
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E  me  rq.y__  Energy (On  Reconsideration) 
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67  IBLA  260 


Harr.y._K.._Veal,  73  IBLA  86  (May  18.  1983) 

William    A.    Stevenson,    Altex    Oil    Corp.,    Inperial 
£§§2!JE££§i_iE£ii_20Jl£ld_W.:._SteyensonJ 
SStshiiT    73    IBLA    305     (June    7,    1983) 


Overthrust  Part- 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat,  the  imposition  of  protective 
stipulations  will  be  affirmed. 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a  study 
as  required  by  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U3  U.S.C.  t  1782  (1976),  the 
special  stipulations  are  not  unreasonable,  per  se. 

Ida_Lee_Andersoni_Jghn_Bi_Anderson,  67  IBLA  3U0 
(Oct.  5,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.   However,  if 
he  decides  to  issue  a  lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a  condition 
precedent  to  issuance  of  such  a  lease. 

James_Mi_Chudnowx_Jghn_L_1_nessinaer ,  67  IBLA  360 
(Oct.  7,  1982) 

Ted_Ci_Findeiss,  69  IBLA  3<*  (Nov.  29,  1982) 

£SEl_Ji_Taf fera,  71  IBLA  72  (Feb.  22,  1983) 


STIPULATICNS--Continued 

The  Bureau  of  Land  Management  nay  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of  a 
no  surface  occupancy  stipulation.   Where  the  record 
shows  that  the  Bureau  has  adequately  considered  the 
factors  involved  and  that  the  stipulation  is  a  reason- 
able means  to  accomplish  proper  Departmental  purposes, 
a  decision  requiring  the  stipulations  will  te  affirmed. 

Ted_Ci_Findeiss,  68  IBLA  167  (Oct.  29,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a  proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.   However,  if 
he  decides  to  issue  a  lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a  condition 
precedent  to  issuance  of  such  a  lease. 

Where  the  Bureau  of  Land  Management  imposes  a  no 
surface  occupancy  stipulation  on  certain  lands  in  an 
oil  and  gas  lease  offer  and  rejects  the  remainder  of 
the  lands  in  the  offer  stating  that  all  lands  in  the 
offer  are  in  the  Jackson  Canyon  Eald  Eagle  Roost,  and 
there  is  no  information  in  the  record  to  support  a 
distinction  between  the  lands  available  for  leasing 
subject  to  stipulation  and  those  considered  unavailable, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  reconsideration. 

Fortune_Oil_Coi,  68  IBLA  288  (Nov.  19,  1982) 


Although  the  Bureau  of  Land  Management  may 
require  such  special  stipulations  as  are  necessary  for 
protection  of  environmental  and  other  land  use  values, 
such  special  stipulations  must  be  supported  by  valid 
reasons  weighed  with  due  regard  for  the  public  interest. 
A  decision  to  impose  a  no  surface  occupancy  stipulation 
will  be  affirmed  where  the  record  on  appeal  indicates 
that  the  restriction  is  based  on  valid  concerns  and  the 
applicant  fails  to  show  that  the  restriction  is  unrea- 
sonable. 

James_Mi_Chudngw,  69  IBLA  16  (Nov.  2a,  1982) 


The  Board  of  Land  Appeals  will  affirm  a  decision 
requiring  execution  of  a  no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.   where  the 
case  record  does  not  contain  an  adequate  explanation 
referable  to  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  of  the 
appeal  and  the  case  will  be  remanded  to  the  Bureau  of 
Land  Management. 

James  M.  Chudnow,  John  L.  Hessinqer.  70  IELA  225 
13anT  2«,  1983) 


Where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncompetitive  oil  and 
gas  lease  to  execute  special  stipulations  within  30 
days,  it  may  properly  reject  the  lease  offer  when  the 
special  stipulations  are  not  executed  and  submitted 
within  the  30  days.   However,  where  the  offeror  subse- 
quently submits  the  signed  stipulations  prior  to  the 
filing  of  a  junior  offer,  the  Board  will  remand  the 
case  to  BLM  so  that  his  offer  may  be  considered  with 
priority  as  of  that  time. 

Ji5§s_M^_Chudnow,  68  IBLA  87  (Oct.  22,  1982) 


Where  BLM  rejects  over-the-counter  noncompeti- 
tive oil  and  gas  lease  offers  in  part  and  imposes  no- 
surface-occupancy  stipulations  on  almost  all  of  the 
remaining  lands,  covering  almost  19,000  acres,  and 
where  the  record  contains  nothing  explaining  BLM's 
reasons  for  its  decision  and  no  evidence  showing 
that  its  decision  was  valid  as  to  the  specific  lands 
involved,  BLM's  decision  will  be  set  aside  and  the 
matter  remanded  for  further  consideration. 

For t u ne_0il_Co^ ,  70  IBLA  286  (Jan.  26,  1983) 
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STIPULATIONS — Continued 


Where  BLM  affords  an  offeror  a  period  of  30  days 
to  execute  stipulations  as  a  condition  to  issuance  of 
an  oil  and  gas  lease  and  states  that  failure  to  comply 
will  result  in  rejection  of  the  offer  to  lease,  the 
decision  is  interlocutory  and  there  is  no  right  of 
appeal.   The  offeror  may  elect  to  comply,  to  comply 
under  protest,  or  to  let  the  30-day  period  run  without 
complying  and  appeal  the  resulting  BLM  decision 
rejecting  the  offer.   In  the  latter  case  the  offeror 
has  waived  the  right  to  comply  and,  if  the  appeal  is 
unsuccessful,  the  rejection  is  final  and  no  additional 
opportunity  to  execute  the  stipulations  will  be  granted. 


Fortune_Oil_Coif  71  IBLA  153  (Mar.  9,  1983) 


The  Bureau  of  Land  Management  may  properly  require 
an  oil  and  gas  lease  offeror  to  execute  no  surface 
occupancy  stipulations  as  a  condition  precedent  to 
issuance  of  an  oil  and  gas  lease  for  land  identified  as 
critical  batitat  for  bighorn  sheep  where  the  record 
explains  why  less  stringent  alternatives  would  not  pro- 
vide sufficient  protection.   However,  where  the  record 
is  inadequate  to  resolve  issues  raised  by  appellant  and 
BLM  files  no  response  to  the  appeal,  the  case  will  be 
remanded  to  ELM  to  provide  adequate  support  for  its 
decision. 

Ja mes_M . _C h u d now ,  76  IBLA  167  (Sept.  28,  1983) 


90  I.D.  84 


A  noncompetitive  over-the-counter  oil  and  gas 
lease  issued  with  stipulations  of  which  the  offeror  has 
had  no  prior  notice,  either  actual  or  constructive, 
constitutes,  in  legal  effect,  a  counter  offer  which 
will  not  preclude  offeror  from  withdrawing  his  offer 
within  30  days  of  receipt  of  the  lease  and  stipulations. 

I2ber t _£i_S chafer,  71  IBLA  191  (Mar.  14,  1983) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, condition  the  issuance  of  an  oil  and  gas  lease 
upon  the  acceptance  of  special  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values.   Where  on  appeal  evidence  suggests  that  a  "no 
surface  occupancy"  stipulation  has  embraced  more  land 
than  necessary  to  protect  the  identified  resource 
values  due  to  BLM's  use  of  full  legal  subdivisions  to 
describe  the  land  to  be  so  restricted,  and  that  a  topo- 
graphical description  might  provide  the  same  protection 
while  limiting  the  restriction  to  a  smaller  area,  the 
decision  will  be  set  aside  and  remanded  for  recon- 
sideration. 

Bill_Ji_Maddox,  72  IBLA  22  (Apr.  4,  1983) 


Under  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended,  30  U.S.C.  $*  351-59  (1976  and 
Supp.  V  1981) ,  if  the  lands  embraced  within  an  oil  and 
gas  lease  application  are  under  surface  jurisdiction  of 
a  bureau  within  the  Department  of  the  Interior,  such  as 
the  Bureau  of  Reclamation,  the  consent  of  the  Secretary 
of  the  Interior  or  his  proper  delegate  is  necessary 
under  the  Act  for  leasing  of  the  land. 

Where  the  Bureau  of  Land  Management,  based  on  the 
recommendation  of  the  Bureau  of  Reclamation,  requires 
the  execution  of  a  special  stipulation  prohibiting  all 
drilling  operations  on  any  of  the  lands  described  in 
the  lease  as  a  condition  to  issuance  of  an  oil  and  gas 
lease,  the  record  must  reflect  that  such  stipulation  is 
supported  by  valid  reasons  weighed  with  due  regard  for 
the  public  interest,  including  evidence  that  less 
stringent  alternatives  would  not  adequately  accomplish 
the  intended  purpose. 

SSO-Li-MJSills,    74    IBLA    12     (June    24,    1983) 


where  BLM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  protested 
promptly . 


The  Board  of  Land  Appeals  will  affirm  a  decision 
rejecting  an  oil  and  gas  lease  offer  because  of 
important  geological  features  in  the  lands  sought  where 
the  record  supports  the  need  to  protect  the  resource 
and  the  offeror  fails  to  indicate  how  leasing  would  be 
compatible  with  protection. 

The  Board  of  Land  Appeals  will  affirm  a  decision 
requiring  execution  of  a  no  surface  occupancy  stipula- 
tion where  the  record  identifies  the  resource  requiring 
such  protection  and  explains  why  less  stringent  alter- 
natives would  be  insufficient  to  provide  it.   Where  the 
case  record  does  not  contain  an  adequate  explanation 
referable  to  the  specific  land  included  in  the  lease 
offer,  the  record  is  inadequate  for  adjudication  of  the 
appeal  and  the  case  will  be  remanded  to  the  Bureau  of 
Land  Management. 

James  H.  Chudnow,  John  L.  Messinger,  77  IELA  73 
(Nov.  8,  1983) 


The  Act  establishing  the  Flaming  Gorge  National 
Recreation  Area  requires  that  any  oil  and  gas  lease  or 
permit  be  issued  only  with  the  consent  of  the  Secretary 
of  Agriculture  and  subject  to  such  conditions  as  he  may 
prescribe.   16  U.S.C.  4  460v-4  (1976).   Where  BLM  con- 
ditions the  grant  of  a  lease  upon  stipulations  required 
by  the  Forest  Service,  the  Department  of  the  Interior 
has  no  authority  to  waive  compliance  with  the  Act. 

li!2»L§s_Fi_Stroock,  77  IBLA  137  (Nov.  15,  1983) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a  condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a  national  forest.   Where  on 
appeal  an  offeror  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  complaints,  the  imposition  of  the 
stipulation  will  be  upheld. 

James  M.  Chudnow,  Laurent  A.  Giesbert,  78  IELA  317 
(JanT  24,~19847 


where  a  competitive  oil  and  gas  lease  imposes 
additional  stipulations  without  prior  notice  to  the 
offeror,  the  offeror  may  accept  or  reject  the  lease 
containing  the  additional  stipulations.   The  imposi- 
tion of  additional  stipulations  without  notice  to  the 
offeror  defers  the  15-day  period  in  43  CFR  3132.5(e) 
until  the  offeror  has  notice  of  the  stipulations  to  be 
included  in  the  lease. 

2exa coJi il=. A^_e t_a  1 .  ,  82  IBLA  61  (July  11,  1984) 

Shell_Oil_Co._et_ali,  83  IBLA  22  (Sept.  21,  1984) 


£rances_Kunkel,  75  IBLA  199  (Aug.  22,  1983) 
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STIPULATIONS-- Continued 


SUBSURFACE  STOR AGE--Cont inued 


Under  sec.  3  of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  as  amended,  30  U.S.C.  *  352  (1982), 
leases  may  only  be  issued  with  the  consent  of  the 
surface  management  agency  and  subject  to  such  condi- 
tions as  it  may  impose  to  ensure  adequate  utilization 
of  the  land  for  the  primary  purposes  for  which  it  is 
being  administered.   A  decision  denying  an  application 
tor  permit  to  drill  will  be  affirmed  where  the  surface 
management  agency  has  objected  on  the  grounds  that  the 
proposed  well  site  is  within  a  no-surface-occupancy 
area  stipulated  to  by  the  lessee. 

Diamond_Sham rock_Exp_lorat ion_Coi,  63  IBLA  318 
(Oct.  31,  19814) 


The  Surface  Disturbance  Notice  (N-2)  is  not  a 
stipulation;  it  is  merely  notice  to  the  oil  and  gas 
lessee  that  prior  to  disturbing  the  surface  of  the 
leased  lands,  it  should  contact  the  surface  managing 
agency.   Such  notice  may  be  included  in  a  noncompeti- 
tive oil  and  gas  lease  by  BLM  without  the  consent  of 
the  offeror. 

Where  a  noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror 
of  an  additional  stipulation  relating  to  cultural 
resource  protection,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of 
the  offeror's  consent  to  the  additional  stipulation. 
Where  the  offeror  files  a  timely  objection  within 
30  days  of  receipt  of  the  lease,  and  seeks  cancel- 
lation of  the  lease  and  return  of  the  first  year's 
rental,  it  is  improper  to  deny  such  request. 

S°bert_£_Frances_Kunkel,  8a  IBLA  140  (Dec.  11,  1984) 


SUBSURFACE  STORAGE 

Under  sec.  17  (j)  of  the  Mineral  Leasing  Act,  the 
Secretary  of  the  Interior  may  authorize  the  subsurface 
storage  of  oil  and  gas  in  lands  leased  or  subject  to 
leasing  under  the  Act.   Any  lease  on  which  storage  is 
authorized  shall  be  extended  at  least  for  the  period  of 
storage  and  so  long  thereafter  as  oil  or  gas  not  previ- 
ously produced  is  produced  in  paying  quantities.   A 
storage  agreement  which  recognizes  an  existing  lease  and 
only  reserves  to  the  United  States  all  of  the  United 
States  interest  in  minerals  in  the  lands  does  not  termi- 
nate the  rights  of  the  existing  lessee  to  drill  for  and 
produce  oil  and  gas.   An  oil  and  gas  lease  offer  submit- 
ted subsequently  by  a  third  party  for  the  lands  subject 
to  the  lease  is  properly  rejected  since  the  United  States 
does  not  hold  the  mineral  interest  sought. 


American  Natural  Gas  Production  Co. 
(Aug.  12,  1980) 


U9  IBLA  230 


Under  sec.  17(D)  of  the  Mineral  Leasing  Act  the 
Secretary  of  the  Interior  may  authorize  the  subsurface 
storage  of  oil  and  gas  in  lands  leased  or  subject  to 
leasing  under  the  Act.   Where  an  oil  and  gas  lease 
applicant  applies  for  lands  underlain  by  such  a  storage 
area  he  may  properly  be  required  to  execute  a  stipula- 
tion for  the  protection  of  the  storage  area. 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  a  stipulation  reason- 
ably designed  to  protect  a  duly  established  subsurface 
oil  and  gas  storage  area  as  a  condition  precedent  to 
the  issuance  of  a  lease. 

Mi_Robert_Pa2lee,  59  IBLA  192  (Oct.  27,  1981) 


An  oil  and  gas  lease  embracing  lands  committed  to 
a  subsurface  storage  agreement,  but  on  which  there  is 
no  production,  terminates  by  operation  of  law  when  the 
annual  rental  payment  is  not  timely  made. 

Southerii_Union_Coi,  60  IBLA  181  (Nov.  25,  1981) 


SUSPENSIONS 

A  competitive  oil  and  gas  lease  is  properly 
issued  for  a  primary  term  of  5  years.  Where  an  appli- 
cation for  suspension  of  production  requirements  for  a 
lease  on  which  there  is  no  well  capable  of  producing 
in  paying  quantities  is  not  timely  filed  in  accordance 
with  43  CFR  3103.3-8  before  the  expiration  date  of  the 
lease,  the  lease  automatically  terminates. 

£oronado_0il_Co_.,  52  IBLA  308  (Feb.  10,  1981) 


A  ncnproducing  oil  and  gas  lease  expires  and  may 
not  be  retroactively  suspended  when  there  is  no  suspen- 
sion application  pending  at  the  time  of  expiration. 

Coseka_Resources  iUiSiAi).x_Ltd. ,  56  IBLA  19  (June  30, 
198l7~~ 

Telon-Engrai-SOii-InCi,  61  IBLA  47  (Dec.  31,  1981) 


An  oil  and  gas  lessee's  request  for  suspension  of 
production  of  an  oil  and  gas  lease  may  properly  be 
granted  in  circumstances  where  the  lessee  submits  a 
schedule  of  work  that,  in  this  instance,  can  te  consi- 
dered as  expeditious  as  possible  and  that  will  lead  to 
initiation  or  restoration  of  production  sufficient  for 
compliance  with  30  CFR  250.12(b),  as  amended. 

Surjerior_Oil_Co_.,  57  IBLA  404  (Sept.  la,  1981) 


The  applicable  statute,  30  U.S.C.  »  184(j)  (1976) 
and  regulation,  43  CFR  3108.3(e),  authorize  the 
granting  of  a  suspension  of  lease  term  and  obligation 
to  pay  rental  where,  during  a  proceeding  described 
therein,  a  party  files  with  the  Secretary  a  waiver  of 
his  rights  under  the  lease,  including  particularly, 
where  applicable,  rights  to  drill  and  to  assign. 


Michigan  Wisconsin  Pipeline  Co.  et  al. 
(May  28,  1982) 


6a  IBLA  2a7 


A  timely-filed  application  for  suspension  of  an  oil 
and  gas  lease  is  an  appropriate  vehicle  for  protecting 
the  rights  of  a  lessee  where  prejudice  is  threatened  by 
delay  in  granting  an  application  for  a  permit  to  drill 
a  well  without  fault  of  the  lessee.   Although  an  appli- 
cation for  suspension  filed  prior  to  lease  expiration 
may  be  approved  retroactively  after  the  expiration 
date,  the  lease  expires  at  the  end  of  its  term  if  no 
application  for  suspension  is  filed  prior  to  the 
expiration  date. 


Fuel_Resgurces_Develo£ment_Coi,  69  IELA  39  (Nov. 
1982) 


29, 


No  suspension  of  an  oil  and  gas  lease  will  be 
granted  in  the  absence  of  a  well  capable  of  production, 
"except  where  MMS  [now  BLM]  directs  or  assents  to  a 
suspension  in  the  interest  of  conservation."  43  CFR 
3103.  3-8  (a)  . 


MaE£el_Drilling_Co..,  7a  IBLA  228  (July  19,  1983) 
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SUSPENSIONS--Continued 

Where  an  offer  to  lease  lands  cannot  be  accepted 
because  the  lands  are  not  available  for  leasing,  the 
offer  will  be  rejected  and  not  held  in  suspense  until 
the  land  may  become  available  for  leasing. 

Paul_C.._Kghlman,  7S  IBL4  1?1  (Aug-  19,  1983) 


2Ii-*Nfi_S*S_LEASES--Continued 

TERMINATION — Continued 

equally  causative  factor  in  the  lessee's  failure  to 
timely  pay  the  rental. 

Richard_U_ Rosenthal,  45  IBLA  116  (Jan.  23,  1980) 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  then 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  periission  to  drill  nay  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  basis  for  a  decision  to  permit  drilling. 

Sierra_Club_et_ali__[On_Judicial_Remandi,  80  IBLA  251 
(Way  2,  198uf 


An  oil  and  gas  lease  expires  upon  the  running  of 
its  primary  term  unless  eligible  for  extension  as  pro- 
vided by  43  CFR  Subpart  3701.   While  a  request  for 
suspension  of  a  lease  may  be  retroactively  approved 
after  the  lease  has  expired,  no  suspension  application 
may  be  approved  where  the  application  itself  is  not 
filed  until  after  the  expiration  date  of  the  lease, 
unless  it  can  be  found  that  actions  of  the  Department 
have  constituted  a  de  facto  suspension  of  the  lease 
during  its  term. 

Willia»_C.._Kirkwggd,  81  IBLA  204  (June  1,  1984) 


TERMINATION 

When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a  bill  rendered  by  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a  deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected. 

Lucinda_Ei._Boaas,  45  IBLA  60  (Jan.  In,  1980) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

A  request  for  extension  of  a  lease  terminated  by 
operation  of  law  must  be  denied.   A  lease  in  its  ex- 
tended term  because  of  production  can  be  held  only  so 
long  as  oil  and  gas  in  paying  quantities  is  produced. 

!2bS£i  _H  a  wit  ins,    "5    IBLA    105     (Jan.    17,    1980) 


Where  an  oil  and  gas  lessee  erroneously  transmits 
a  check  for  the  annual  rental  to  the  wrong  office  of 
the  Bureau  of  Land  Management,  which  office  receives 
the  payment  14  days  prior  to  the  anniversary  date  but 
takes  no  action  either  to  forward  the  check  to  the 
proper  office  or  return  it  to  the  lessee  until  the  an- 
niversary date  of  the  lease,  a  petition  for  reinstate- 
ment of  the  terminated  lease  will  be  granted  when  it  is 
established  that  the  negligence  of  BLM  employees  was  an 


A  State  Office  properly  holds  that  a  noncompeti- 
tive oil  and  gas  lease  expires  at  the  end  of  its  pri- 
mary term  when  there  is  no  cognizable  activity  on  the 
leased  lands  as  of  that  date  under  30  U.S.C.  4  226(e) 
(1976) ,  and  the  unit  or  cooperative  provisions  of 
30  U.S.C.  4  226(j)  (1976)  have  not  operated  to  extend 
the  lease. 

Dale_Carr,  45  IBLA  183  (Jan.  30,  1980) 


Where  an  oil  and  gas  lessee  pays  his  annual  rental 
on  or  before  the  anniversary  date  of  the  lease  in  ac- 
cordance with  an  erroneous  bill  issued  by  the  Bureau  of 
Land  Management,  the  lease  will  not  automatically  ter- 
minate unless  lessee  fails  to  pay  the  deficiency  within 
the  period  prescribed  in  a  notice  of  deficiency  sent  by 
BLM.   30  U.S.C.  «  188(b)   (1976);  4 3  CFR  3108.2-l(t). 

£^SiVi_Oil_Ex£loration_Coi,  "45  IBLA  393  (Feb.  13,  1980) 


A  noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  production  automatically  termi- 
nates by  operation  of  law  where  the  rental  payment  by 
the  lessee  on  or  before  the  due  date  is  deficient  by 
more  than  $10  or  5  percent. 

The  Department  of  the  Interior  has  no  authority  to 
reinstate  a  terminated  oil  and  gas  lease  where  the  full 
rental  has  not  been  paid  within  20  days  after  the  date 
of  termination. 

Tennecg_Oil_Co. ,  46  IBLA  33  (Feb.  20,  1980) 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  4  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108. 2-1  (c)  (2) . 

where  the  failure  to  pay  rental  on  or  before  the 
anniversary  date  of  a  lease  is  attributable  to  a  com- 
puter error  in  the  mailing  system,  neither  reasonable 
diligence  nor  justification  is  shown  to  support  a  peti- 
tion for  reinstatement. 

Melbgurne_Concep>t_Prgf  it_Shar  in3_Trusti_Jose£h_Fi 
liatg^CarllGerardT  46~IBLA  87~ (Feb.  287  1980)"" 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

ijaili_2asl°a.    "6    IfiLA    217     (Bar.    27,     1980) 
Bob_ Wi_Scg t t ,    46    IBLA    254     (Mar.    27,    1980) 


5ellifi_Ci_Gu t t man ,  51  IBLA  53  (Oct.  31,  1980) 
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TERMINATION- -Continued 

The  lessee  of  an  oil  and  gas  lease,  issued  after 
Sept.  2,  1960,  which  has  reached  the  end  of  its  primary 
tern.  Bust  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  *  226(e) 
(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.   Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
Ian  under  30  U.S.C.  *  188(b)  (1976).   Where  the  lessee 
shows  that  his  failure  to  pay  rental  timely  is  justifi- 
able, he  pays  the  required  rental  within  20  days  after 
the  due  date,  excluding  the  normal  business  days  the 
office  is  closed  due  to  snowstorms,  and  he  otherwise 
complies  with  statutory  and  regulatory  requirements, 
he  is  entitled  to  reinstatement  of  his  lease  under 
30  U.S.C.  «  188  (c)   (1976)  . 

Western_Reserves_Oil_Co..,  U6  IBLA  295  (Mar.  31,  1980) 


TERMINATION- -Continued 

pay  all  of  the  rental  due  on  or  before  the  anniversary 
date  of  the  lease  does  not  extend  the  viability  of  the 
lease  in  order  to  allow  him  to  pay  the  balance  of  the 
rental,  as  the  lease  had  already  terminated  automat ic- 
^ili  by  operation  of  law,  without  any  administrative 
act,  deed,  or  decision. 

The  Department  is  without  authority  to  reinstate  an 
oil  and  gas  lease  terminated  automatically  by  operation 
of  law  for  failure  to  pay  annual  rental  timely  where  the 
lessee  fails  to  submit  the  entire  amount  due  within 
20  days  of  the  anniversary  date  of  the  lease,  regardless 
of  alleged  extenuating  circumstances  which  might  other- 
wise constitute  grounds  for  reinstatement. 

£avid_Fasken,  «H  IBLA  258  (June  26,  1980) 


The  automatic  termination  provision  of  30  U.S.C. 
4  188(b)  (1976)  is  applicable  to  a  lease  whose  lands 
formed  part  of  a  unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a  second  unit,  since  terminated. 

Ba§s_Enterp.rises_Production_Coi,  U7  IBLA  53  (Apr.  1U, 
1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  annual  rental  payment  is  not  actually  received 
by  the  proper  Bureau  of  Land  Management  State  office 
on  or  before  the  anniversary  date. 

Stef an_Demskg,  U9  IBLA  It  (July  15,  1980) 

Kenneth_Wi_Hacek,  U9  IBLA  153  (July  30,  1980) 


An  oil  and  gas  lease  committed  to  a  unit  agreement 
expires  at  the  end  of  its  primary  tern  if  there  is  then 
no  well  capable  of  production  of  oil  or  gas  in  paying 
quantities  within  it  or  any  lease  committed  to  the 
unit,  and  there  are  no  other  statutory  reasons  for  ex- 
tending it. 

where  the  State  Office  determines  that  an  oil  and 
gas  lease  committed  to  a  unit  has  expired  at  the  end  of 
its  primary  term  because  there  is  not  within  it  or  the 
unit  a  well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  for 
a  hearing  on  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  of  fact  regarding  the  status  of 
wells  in  the  unit. 

Saii°SZMawJcsx_Inc.,  17  IBLA  125  (Apr.  29,  1980) 


Reasonable  diligence  generally  requires  mailing 
the  rental  payment  sufficiently  in  advance  of  the  an- 
niversary or  due  date  to  account  for  normal  delays  in 
collection,  transmittal,  and  delivery  of  the  mail. 
Mailing  the  rental  payment  on  the  anniversary  date  of 
the  lease  does  not  constitute  reasonable  diligence. 

!S§ni!£t!!_a.I!d._Era_Tweten,  i,7  IBLA  lB0  (MdV  7>  igBQ) 


An  oil  and  gas  lease  terminated  automatically  by 
operation  of  law  for  failure  to  pay  rental  timely  when 
the  rental  check,  although  timely  received  by  the  ap- 
propriate BLM  office,  is  not  honored  by  the  bank  upon 
which  it  is  drawn,  when  presented  for  payment. 

Deane_Ai_Dunham,  U8  IBLA  7  (May  27,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  automatically  by  oper- 
ation of  law  if  the  lessee  pays  only  50  percent  of  the 
annual  rental  due  on  or  before  the  anniversary  date  of 
the  lease,  and  where  this  deficient  payment  did  not 
result  from  any  incorrect  information  in  a  rental  bill 
or  decision. 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease. 

l°je_M ._ Kee^e 1 ,  U9  IBLA  106  (July  28,  1980) 


Where  oil  and  gas  lessees  allege  that  they  have 
entered  into  a  coamunitization  agreement  associating 
the  leased  land  with  adjacent  lands  on  which  there  is 
a  producing  well,  but  do  not  so  show,  and  where  the  rec- 
ord shows  that  no  such  agreement  was  filed  for  approval 
with  GS  prior  to  the  anniversary  date  of  the  lease  in 
any  event,  the  lease  is  not  properly  regarded  as  having 
been  in  "producing"  status  on  the  anniversary  date,  so 
that  it  terminates  automatically  by  operation  of  law 
upon  the  lessees'  failure  to  submit  annual  rental  on  or 
before  this  date. 

]5elvin_A.  &L0iHj.    D2ii3L§s  li-CjsejrstafJ,  ug  IBLA  231 
(Aug.  127~1980) 


where  a  unit  agreement  specifies  that  a  deter- 
mination as  to  whether  a  well  completed  prior  to  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a  well  for  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  of  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  not  extend  a  unitized  lease  upon  which  no 
such  well  exists. 

To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  4  226(e)   (1976),  the  evidence  must  show 
that  actual  drilling  operations  were  teing  diligently 
pursued  on  the  leasehold  or  for  the  lease  under  an 
approved  unit  agreement  on  the  last  day  of  the  lease 
term  with  a  bona  fide  intent  to  complete  a  producing 
well. 

£nerjy_Tradinj_Inci,  50  IBLA  9  (Sept.  5,  1980) 


A  delay  by  BLM  in  notifying  an  oil  and  gas  lessee 
that  his  lease  has  terminated  because  he  has  failed  to 
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Where  an  applicant  for  an  oil  and  gas  renewal  lease 
under  30  U.S.C.  <s  223  (1976)  requests  to  be  advised  of 
additional  requirements  but  the  Bureau  of  Land  Manage- 
ment fails  to  notify  applicant  of  rent  due,  failure  to 
submit  rental  before  expiration  of  existing  lease  does 
not  mandate  denial  of  the  application  and  30  U.S.C. 
*  188  (1976)  is  not  applicable. 

Eg  o  ha  na  j._I  nc  •.*._£  t_al..,  50  1BLA  2<49  (Sept.  30,  1980) 


Under  30  U.S.C.  »  188(c)   (1976)  the  Secretary  of 
the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
max.3  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  after  the  due  date. 

Ji§g§_y.tlJ4i°»  ^°  IBLA  z^b     (Sept.  30,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before 
the  anniversary  date  of  the  lease.   30  U.S.C.  $  188(b) 
(1976)  . 

In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a  refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  to  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

5iif£ed_£loiis,  51  IBLA  125  (Nov.  20,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  lessee  fails  to  pay  the  annual  rental  on  or 
bjfore  the  anniversary  date  of  the  lease.   A  net  cre- 
dit balance  reflected  in  statements  of  account  covering 
other  leases  does  not  constitute  payment  of  the  annual 
rental  for  the  subject  lease,  absent  a  written  request, 
timely  received,  that  monies  from  a  particular  account 
be  applied  as  the  rental  payment  for  the  lease. 

£2I!§2lidated_Crude_0il_CoA,  51  IBLA  217  (Dec.  10,  1980) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

up jn  a  determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 


due  to  a  lack  of  reasonable  diligence.   Reasonable  dil- 
igence normally  requires  sending  or  delivering  payment 
to  the  proper  office  sufficiently  in  advance  of  the 
anniversary  date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  payment. 
Late  payment  of  the  rental  is  justifiable  only  where 
failure  to  make  timely  payment  is  the  result  of  causes 
beyond  the  control  of  the  lessee,  and  simple  inadver- 
tence in  mailing  the  payment  to  the  wrong  office  does 
not  justify  failure  to  send  timely  payment  to  the 
proper  office. 

52I!sa_nto_Co.  .  51  IBLA  271  (Dec.  15,  1980) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Pursuant  to  30  U.S.C.  t  188(b)   (1976)  an  oil  and 
gas  lease  will  not  automatically  terminate  when  an 
annual  rental  payment  is  deficient  if  the  deficiency 
is  nominal.   A  deficiency  is  nominal  if  it  is  not  more 
than  $10  or  five  percent  of  the  total  payment  due, 
whichever  is  more. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Submission  of  a 
deficient  payment,  even  though  received  in  advance  of 
the  due  date,  does  not  constitute  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  te 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   No  justi- 
fiable excuse  arises  where  a  discrepancy  as  to  total 
acreage  exists  between  the  parcel  listing  and  lease, 
BLM  notifies  the  lessee  at  his  address  of  record  cf  the 
correct  amount  and  the  notice  is  returned  as  not  deliv- 
erable, and  the  lessee,  relying  on  the  advice  of  his 
leasing  service  and  landman,  submits  the  incorrect 
amount. 

iiiaAi-Li-Hartguist,  51  IBLA  356  (Dec.  29,  19.80) 


A  lease  terminated  automatically  for  untimely 
payment  of  annual  rental  may  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
lack  of  diligence  was  justified.   In  the  absence  of 
such  proof,  a  petition  for  reinstatement  is  properly 
denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   The  postmark  on  the 
payment  envelope  will  be  assumed  to  indicate  the  date 
of  mailing  in  the  absence  of  evidence  to  the  contrary. 
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Payient  due  on  Oct.  1,  1980,  bearing  a  postmark  date  of 
Sept.  33,  1980,  does  not  reflect  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be  justi- 
fied if  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease.   Speculation  as  to 
errors  in  post  office  mail  processing  does  not  consti- 
tute such  extenuating  circumstances  as  to  make  untimely 
payment  of  annual  rental  justified. 

Siizabeth_Ai_Christensen,  52  IBLA  113  (Jan.  13,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
3as  lease  on  or    before  the  anniversary  date  results 
in  the  automatic  termination  of  the  lease  by  opera- 
tion of  law.   The  date  of  receipt  of  the  rental  and 
not  the  date  of  mailing  is  controlling  in  determining 
whether  rental  on  an  oil  and  gas  lease  was  timely  paid. 
A  lease  may  be  reinstated  if  the  failure  to  pay  the 
rental  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  4  188  (c)   (1976)  . 
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52  IBLA  119  (Jan.  13, 

88  I.D .  38 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  received  by  the  Bureau 
of  Land  Management  State  Office  on  or  before  the  anni- 
versary date. 

Dorothy__C.._Axelson,  52  IBLA  1U6  (Jan.  16,  1981) 


An  oil  and  gas  lease,  terminated  by  operation  of 
law  for  failure  to  timely  pay  the  annual  rental,  will 
not  be  reinstated  where  the  lessee  mailed  the  rental 
payment  to  the  wrong  Bureau  of  Land  Management  office, 
where  that  office  returned  the  payment  in  sufficient 
time  tor  lessee  to  make  timely  payment  in  the  proper 
office,  but  where  the  lessee  failed  to  do  so. 

S!iaLigtics1._Inci,  52  IBLA  236  (Feb.  3,  1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.   A  terminated  lease  can  be  reinstated  only  if, 
among  other  reguirements ,  the  lessee  shows  that  the 
failure  to  pay  on  time  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

J.§iSSStte_Li_Fenwick,  52  IBLA  250  (Feb.  6,  1981) 


A  competitive  oil  and  gas  lease  is  properly 
issued  for  a  primary  term  of  5  years.  where  an  appli- 
cation for  suspension  of  production  reguirements  for  a 
lease  on  which  there  is  no  well  capable  of  producing 
in  paying  quantities  is  not  timely  filed  in  accordance 
with  U3  CFR  3103.3-8  before  the  expiration  date  of  the 
lease,  the  lease  automatically  terminates. 

£°I°fiado_Oil_Co..,  52  IBLA  308  (Feb.  10,  1981) 
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An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  *  188(b) 
(1976)  . 

Reliance  upon  receipt  of  a  courtesy  notice  can 
neither  prevent  the  lease  from  terminating  ty  operation 
of  law  nor  serve  to  justify  a  failure  to  pay  the  full 
lease  rental  in  a  timely  manner. 

A  purported  assignment  of  an  oil  and  gas  lease 
does  not  relieve  the  lessee  of  record  of  the  responsi- 
bility to  make  timely  payment  of  all  rentals  until  such 
assignment  is  formally  approved  by  BLM. 

Otis_Enerq,ix_Inci,  52  IBLA  316  (Feb.  19,  1981) 


Upon  a  determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  ty  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

MiiI§£S^PSa§e_Cil_&_Gas_Co.,  52  IBLA  379  (Feb.  19,  1981) 


An  oil  and  gas  lease  is  properly  declared  to 
have  terminated  automatically  for  nonpayment  of  ren- 
tal because,  although  the  lessee  claims  to  have  mailed 
timely  the  rental  together  with  other  payments  which 
were  received,  the  rental  check  cannot  te  found. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination.   The  erroneous  acceptance  of 
rental  payment  a  year  later  cannot  create  such  author- 
ity nor  estop  the  the  Government  from  regarding  the 
lease  as  having  terminated. 

No  assignment  can  be  approved  for  a  terminated  oil 
and  gas  lease. 

Jack_Ji_Gry.nbera,  53  IBLA  165  (Mar.  12,  1981) 


A  State  Office  properly  holds  that  a  noncompeti- 
tive oil  and  gas  lease  expires  at  the  end  of  its  pri- 
mary term  when  there  is  no  cognizable  activity  on  the 
leased  lands  as  of  that  date  under  30  U.S.C.  4  226(e) 
(1976),  and  the  unit  or  cooperative  provisions  of 
30  U.S.C.  4  226(j)  have  not  operated  to  extend  the 
lease. 

Pacific  Transmission  Supply  Co.  and_Ray.mond  Chornej, 
53  IBLA  20M  Iflar.  IS,  1981) 


Upon  failure  of  a  lessee  to  pay  rental  on  or 
before  the  anniversary  date  of  the  lease;  for  any 
lease  on  which  there  is  no  well  capakle  of  produc- 
ing oil  or  gas  in  paying  quantities,  the  lease 
automatically  terminates  by  operation  of  law. 

A  lessee  may  be  entitled  to  reinstatement  of  the 
lease  if  it  is  shown,  among  other  things,  that  reason- 
able diligence  was  exercised  in  mailing  the  payment. 
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or  that  the  delay  in  resitting  the  rental  is  justifi- 
able.  Where  a  lessee  is  unable  to  make  the  requisite 
:h  >win  i,  a  petition  for  reinstatement  is  properly 
denied . 

Reasonable  diligence  generally  requires  nailing 
the  rental  payment  sufficiently  in  advance  of  the 
anniversary  or  due  date  to  account  for  normal  delays 
in  collection,  transmittal,  and  delivery  of  the  mail. 
Bailing  the  rental  payment  1  day  before  or  on  the 
anniversary  date  of  the  lease  does  not  constitute 
reasonable  diligence. 

A  late  rental  payment  or  an  insufficient  tender 
of  rental  may  be  justifiable  if  it  is  demonstrated 
that  at  or  near  the  anniversary  date  there  existed 
sufficiently  extenuating  circumstances  outside  the 
lessee's  control  which  affected  his  or  her  actions  in 
paying  the  rental  tee.   Instances  of  simple  forget- 
fulness,  inadvertence,  ignorance  of  the  regulations, 
reliance  on  BLM  courtesy  notices,  and  similar  occur- 
rences do  not  excuse  a  failure  to  exercise  due 
diligence. 


_____n____tl_r,  5J  IBL&  3<*3  ("".  26,  1981) 


88  I.D.  <»20 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date. 

_____£_____________.  5"  IBLA  I13  (Apr-  16.  1981) 


TEB HI NATICN-- Continued 

unit  agreement,  wells  completed  prior  to  the  effective 
date  of  the  agreement  and  capable  of  production  in  pay- 
ing quantities  will  not  extend  a  unitized  lease  upon 
which  no  such  well  exists. 

To  qualify  for  a  2-year  extension  pursuant  to 
JO  O.S.C.  $  226(e)   (1976),  the  evidence  must  shew 
that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or,  for  the  lease  under  an 
approved  unit  agreement,  on  the  last  day  of  the  lease 
term,  with  a  bona  fide  intent  to  complete  a  producing 
well. 

Eneray._iEading.jt_In.Ci,  55  IBLA  167  (June  9,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  cf  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

A  late  rental  payment  may  te  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.  The  fact  that  a  lessee's 
accountant,  responsible  for  submitting  the  rental  pay- 
ment, is  overburdened  with  work  will  not  justify  rein- 
statement. 

International  Resource  Enterprises,  Inc..  55  IBLA  386 
(June  30,  1981) 


A  nonproducing  oil  and  gas  lease  expires  and  may 
not  be  retroactively  suspended  when  there  is  no  suspen- 
sion application  pending  at  the  time  of  expiration. 

C_seka__esources__U_S.A_____t d_,  56  IBLA  19  (June  30, 
1981) 

_e_o__E_er___Co___I_c_,  61  IBLA  17  (Dec.  31,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment 3(    annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Transmittal  of 
payment  la  days  after  the  due  date  does  not  constitute 
reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be  jus- 
tified if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  No  justi- 
fiable excuse  arises  where  a  lessee  has  been  specific- 
ally notified  of  the  due  date  and  through  inadvertence 
fails  timely  to  make  payment. 

fi-L-k- ______________    5&    IBLA    113     (June    3,    1981) 


Where  a  unit  agreement  specifies  that  a  determin- 
ation whether  a  well  completed  prior  to  the  effective 
date  of  the  agreement  is  capable  of  producing  in  paying 
quantities  will  be  deferred  until  completion  of  a  well 
capable  of  producing  in  paying  quantities  under  the 


A  petition  for  reinstatement  of  an  oil  and  gas 
lease  which  has  expired  by  operation  of  law  for  failure 
to  make  timely  payment  of  the  annual  rental  will  be 
denied  where  the  petition  is  filed  with  the  appropriate 
office  more  than  15  days  after  receipt  of  notification 
of  termination  of  the  lease. 

__£___i__°-_i__°____L_.  5b  IBL*  a9  (July  8,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Untimely  payment  of  annual  rental  may  be  justified 
if  proximately  caused  by  extenuating  circumstances  out- 
side the  lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date.   Hailing  the 
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rental  payment  1  day  after  the  anniversary  date  of  the 
lease  d:>es  not  constitute  reasonable  diligence. 

Russell_Di_Br3!<n(  56  IBLA  3<*5  (Aug.  3,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  dilijence  was  justified.   In  the  absence  of  such 
proaf,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   The  postmark  on  the 
payment  envelope  will  ba  assumed  to  indicate  the  date 
of  mailing  in  the  absence  of  evidence  to  the  contrary. 
Payment  due  on  Jan.  2,  1981,  bearing  a  postmark  date  of 
the  same  day  does  not  reflect  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be  jus- 
tified if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   Neither 
ignorance  of  the  law  nor  a  business  or  pleasure  trip 
justifies  late  payment.   Furthermore,  where  lessee  pre- 
sents no  evidence  to  support  a  finding  that  the  illness 
of  an  employee  entrusted  with  making  payment  occurred 
at  or  near  the  anniversary  date  and  with  such  causality 
to  constitute  sufficiently  extenuating  circumstances  to 
justify  late  payment,  lessee's  petition  for  reinstate- 
ment must  be  denied. 

A£D2id_ki_Siife^£J»  ^>1    IBLA  Hb  (Aug.  17,  1981) 


An  oil  and  gas  lease  is  properly  declared  to  have 
terminated  automatically  for  nonpayment  of  rental 
because,  although  the  lessee  claims  to  have  mailed 
timely  the  rental  together  with  other  payments  which 
were  received,  the  rental  check  cannot  be  found. 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

§!UI,l_Oll_Co..,  ">?  IBLA  63  (Aug.  17,  1981) 


Where  leases  have  been  found  by  the  Department  to 
have  terminated  automatically  by  operation  of  law  tor 
lessee's  failure  to  pay  the  annual  rental,  but  private 
legislation  is  subsajuently  enacted  providing  that  such 
leases  shall  be  held  not  to  have  terminated  and  for 
payment  by  the  lessee  of  "accrued"  and  "unpaid"  rental 
by  the  lessee,  a  BLM  decision  that  such  renewal  is  due 
for  the  period  from  the  date  when  the  leases  were 
treated  as  terminated  to  the  date  of  the  private  enact- 
ment will  be  affirmed  in  the  special  circumstances 
obtaining  in  the  case. 

F"2l_Kisources_DeveloEment_Coi,  57  IBLA  90  (Aug.  2t, 
1981) 


Where  a  competitive,  fractional  interest,  oil  and 
gas  lease  is  issued  with  conflicting  and  confusing 
rental  provisions  recited  in  the  lease  terms  and  in  an 
attachment  to  the  lease,  a  deficient  rental  payment  by 
the  lessee  in  reasonable  reliance  on  the  section  pro- 
viding for  rental  based  upon  the  pro  rata  fractional 


2Ii_i!iD_G  A  S_L  E  A  S  E  S-  -  C  o  n  t  i  n  ued 

TERKINATICN--Continued 

interest    of    the    United    States    will    te    considered    justi- 
fied  so   as    to   qualify    the    terminated    lease   for   rein- 
sta  temen  t . 

XS£Js_2.iI_£.Dd_Gas_Corr-i,    58    IBLA    175     (Sept.    28,    1981) 

88     I.D.    879 


The  Secretary  may  reinstate  a  lease  terminated  ty 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  «  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   "*3  CFR  3108.2-1  (c)  {2 )  . 

Anll§«_fli_Neie2a»  ^8  IEL*  220  (Sept.  30,  1981) 
SEian_Colle_y,  71  IBLA  299  (Mar.  22,  1983) 


where  the  record  shows  that,  at  the  end  cf  the 
primary  term  of  a  noncompetitive  oil  and  gas  lease, 
there  is  no  active  production  of  oil  or  gas  in  paying 
quantities  from  the  lease  area  and  no  well  capatle  of 
such  production,  the  lease  terminates  automatically  by 
operation  of  law  as  of  the  expiration  date  of  the  lease, 
in  the  absence  of  allegations  by  the  lessees  that  there 
was  such  production  or  a  well  capatle  of  such  produc- 
tion. 

Assuming,  arguendo,  that  an  oil  and  gas  lease  area 
contained  a  well  capable  of  production  ot  oil  or  gas  in 
paying  quantities  on  its  expiration  date,  the  lease 
terminates  automatically  as  of  this  date  if  the  lessee 
fails  to  comply  with  a  60-day  notice  from  Geological 
Survey  to  put  this  well  into  production.   An  alleged 
filing  of  information  showing  production  2  years  after 
the  expiration  of  the  60-day  notice  period  would  not 
resuscitate  the  lease. 

Where  an  oil  and  gas  lease  has  already  terminated 
by  operation  of  law,  the  subsequent  issuance  ty  Geo- 
logical Survey  of  a  60-day  notice  to  produce  does  net 
renew  the  lease. 

E^ard_Hi_Colthar£x_Dale_F._Killian,  58  IBLA  23U 
(Oct.  6,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.   However,  where  the  lessee  has 
entrusted  payment  to  an  employee  who  is  hospitalized 
because  of  an  injury,  and  another  employee  who  assumes 
the  injured  employee's  responsibilities  fails  to  make 
timely  payment,  the  injury  of  the  employee  is  not  the 
proximate  cause  of  the  late  payment. 

Dome_Petroleum_Corfi,  59  IBLA  370  (Nov.  9,  19fal) 

b8  I.D.  1012 
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An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  automatically  by 
operation  of  law  if  the  lessee  pays  only  part  of  the 
annual  rental  due  on  or  before  the  anniversary  date  of 
th?  lease,  and  if  the  deficiency  in  this  payment  was 
not  nominal  and  did  not  result  from  any  incorrect 
information  in  a  rental  bill  or  decision. 

BLM  has  satisfied  its  burden  of  giving  notice  of 
tha  inclusion  of  leased  lands  in  a  KGS  and  of  the  con- 
comitant increase  in  annual  rental  to  $2  per  acre  or 
fraction  thereof  when  it  notifies  the  lessees  of  record, 
regardless  of  its  failure  to  notify  the  holder  of  oper- 
ating rights  under  the  lease. 

E2b2rt_Li_Mrij.ht_i_Shell_0il_Co;.,  60  IBLA  142  (Nov.  24, 
1981) 


An  oil  and  gas  lease  embracing  lands  committed  to 
a  subsurface  storage  agreement,  but  on  which  there  is 
no  production,  terminates  by  operation  of  law  when  the 
annual  rental  payment  is  not  timely  made. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.r.  %  188  (c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  nsridl  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   43  CFR  3108 .2- 1  (c)  (2)  . 

Southern_Union_Coi,  60  IBLA  181  (Nov.  25,  1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  which  there  is  no  well  capable  of  produc- 
ing oil  or  gas  in  paying  quantities  on  or  before  the 
anniversary  date  results  in  the  automatic  termination 
of  the  lease  by  operation  of  law.   The  date  of  receipt 
of  the  rental  and  not  the  date  of  mailing  controls  in 
det 9rmin ing  whether  rental  on  an  oil  and  gas  lease  was 
paid  timely.   A  lease  may  be  reinstated  only  if  the 
failure  to  pay  the  rental  timely  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence  on  the 
part  of  the  lessee.   30  U.S.C.  s  188(c)   (1976). 

!?i*_H.=._]L2!i!Ur  60  IBLA  224  (Nov.  30,  1981) 


if  the  notice  of  deficiency,  is  not  served  on  the  attor- 
ney who  has  notified  BLM  that  he  represents  the  estate 
of  the  deceased  lessee.   In  instances  where  an  attorney 
has  made  an  appearance  of  record,  the  attorney  should 
be  recognized  as  controlling  the  matter  on  behalf  of 
his  client,  and  service  of  any  documents  relating  to 
that  matter  should  be  made  on  the  attorney  so  that  he 
may  take  timely  and  appropriate  actions  on  tebalf  of 
his  client. 

Ii_SS2iae_l!aiIiS,  60  IBLA  366  (Dec.  2.2.    1981) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  t,    188(b) 
(1976).   Under  30  U.S.C.  «  188(c)  (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payient 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Reliance  upon  receiving  a  courtesy  billing  notice 
before  the  due  date  can  neither  prevent  the  lease  from 
terminating  by  operation  of  law  nor  serve  to  justify  a 
failure  to  pay  the  full  lease  rental  in  a  timely  manner. 

Jean_Szcze£anski,  60  IBLA  375  (Dec.  22,  1981) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date.   Nailing  the 
rental  payment  1  day  before  or  on  the  anniversary  date 
of  the  lease  does  not  constitute  reasonable  diligence. 

M§l§J}_li_ii§ISi_5oi§£_2!iinL 3l ,  61  IBLA  71  (Dec.  31, 
1981) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.   The  date  of  receipt  of  the  rental  and  not  the 
date  of  mailing  controls  in  determining  whether  rental 
on  an  oil  and  gas  lease  was  paid  timely.   A  lease  may 
be  reinstated  if  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee.   30  U.S.C.  4  188(c) 
(1976)  . 

Riit!l_SL2ise_Brown  ,  60  IBLA  328  (Dec.  18,  1981) 


Pursuant  to  30  U.S.C.  »  188(b)  (1976)  an  oil  and 
lease  will  not  automatically  terminate  when  an  annual 
rental  payment  is  deficient  if  the  deficiency  is  nomi- 
nal.  A  deficiency  is  nominal  if  it  is  not  more  than 
$10  or  d  percent  of  the  total  payment  due,  whichever  is 
more. 

tfhere  a  timely  rental  payment  for  a  nonproducing 
oil  and  gas  lease  is  nominally  deficient  in  the  amount 
of  24  cents,  such  lease  is  not  automatically  terminated 


The  law  imputes  knowledge  when  opportunity  and 
interest,  combined  with  reasonable  care,  would  neces- 
sarily impart  it;  therefore,  where  the  Bureau  of  Land 
Management  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a  corporate  lessee  which  the 
lessee  claimed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  inform  the  proper  office. 

A  late  rental  payment  may  te  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.   Where  a  lessee  asserts  a  lack 
of  knowledge  of  a  rental  increase  as  justification  for 
its  failure  to  pay  timely  the  full  amount  of  the  rental, 
the  lease  will  not  be  reinstated  if  the  record  supports 
a  finding  that  the  lessee  had  knowledge  of  the  increase 
approximately  6  weeks  prior  to  the  anniversary  date  of 
the  lease. 

Selli-Qil-Co^,  61  IBLA  226  (Jan.  28,  1982)  89  I.D.  26 
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TERMINATION- -Continued 

A  Lease  terminated  automat ically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  lake  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
tha  lessee's  control  which  affected  his  actions  in  pay- 
lnj  the  rental  tee.   The  fact  that  lessee's  employee, 
responsible  for  submitting  the  rental  payment,  was  home 
1  Jay  with  his  ill  wife  and  was  overburdened  with  extra- 
ordinary business  mattars,  does  not  justify  reinstate- 
ment. 

!!>2Si5_tli_Wilspn,  bl  IBLA  287  (Fab.  2,  1982) 


TERMINATION- -Continued 

An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  *  188(b) 
(197b).   Under  30  U.S.C.  «  188(c)  (197b),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20    days 
after  the  due  date. 

A  notice  of  termination  is  sent  to  the  lessee  of  a 
terminated  oil  and  gas  lease  only  if  the  lessee  has  ten- 
dered payment  of  the  rental  within  20  days  after  the 
anniversary  date. 

Sun.Oil.Co. ,  63  IBLA  26  (Mar.  26,  1982) 


A  lease  terminated  automatically  for  untimely  pay- 
ment ot  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.   In  the  absence  of  such 
proof,  a  petition  for  rainsta tement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payient  sufficiently  in  advance  of  the  anniversary  date 
to  accaunt  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Mailing  a  rental 
payment  after  it  is  dua  does  not  constitute  reasonable 
d  il i gance. 

Untimely  payment  of  the  annual  rental  may  be  justi- 
fied it  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease.   Neither  ignorance 
of  the  law  nor  a  business  or  pleasure  trip  justifies 
late  pay  men t. 

Jia«S_M^_£hi!dnow,  b2  IBLA  13  (Feb.  23,  1982) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  jn  ar  before  the  anniversary  date  results  in 
the  automatic  termination  of  tha  lease  by  operation  of 
law.   30  U.S.C.  $  188(b)   (1976).   A  lease  may  be  rein- 
stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a  lack  of  reasonable  diligence 
on  the  part  of  the  lessee.   30  U.S.C.  »  188(c)  (1976). 

2iVid_E:__CooleiJ__Jr^,  62  IBLA  87  (Feb.  25,  1982) 

R2b2rt_Si_Huahesi_Helen_Gi_Hug.hes,  bb    IBLA  30U 
(Aug.  2U,  1982) 


The  lessee  of  an  oil  and  gas  lease  issued  after 
Sept.  2,  1960,  that  has  reached  the  end  of  its  primary 
term  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  $  226(e) 
(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.   Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  $  188(b)  (1976). 

£iil£_SiI_£2I£i.  b*    IBLA  296  (Apr.  23,  1982) 


An  assignee  of  a  preexisting  oil  and  gas  lease 
which  is  held  by  ELM  to  have  been  terminated  ty  opera- 
tion of  law  has  standing  to  appeal,  even  though  the 
assignment  has  not  yet  been  approved,  althouyh  ELM  may 
not  be  required  to  give  separate  notice  of  termination 
to  such  an  assignee. 

To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  $  226(e)  (1976),  the  evidence  must  show  that 
actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  communitization  agreement,  on  the  last  day  of 
the  lease  tern,  with  a  bona  fide  intent  to  complete  a 
producing  well. 

Upon  a  determination  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  being 
performed  on  the  leased  lands,  or  for  the  lease  under 
an  approved  communitization  agreement,  on  the  last  day 
of  the  lease  term,  the  lessee  of  record  and  its  de 
facto  assignee  are  entitled  to  a  hearing  on  issues  of 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midnight  on  the  relevant  date. 

Tenneco_Cil_Co. ,  63  IBLA  339  (Apr.  28,  1982) 


Upan  failure  of  a  lessee  to  pay  full  rental  on  or 
before  the  anniversary  date  of  a  lease,  tor  any  lease 
on  which  there  is  no  well  capable  of  producing  oil  or 
gas  in  paying  quantities,  the  lease  automatically  ter- 
minatas  by  operation  of  law,  where  the  deficiency 
exceeds  the  permissible  amount  of  $10  or  5  percent  of 
the  total  due,  the  amount  permitted  to  be  made  up  under 
<J3  CFR  3108.2-1. 

where  a  propased  assignment  of  an  oil  and  gas 
lease  has  not  been  approved  by  BLM  and  the  lease  has 
automatically  terminated  by  operation  of  law  for  fail- 
ura  ta  pay  rental  timely,  only  the  original  lessee  as 
the  holder  of  record  of  the  lease,  and  not  the  poten- 
tial assignee,  may  have  the  lease  reinstated  on  the 
ground  that  due  diligence  was  exercised  or  that  late 
payment  was  justified. 

iiEi£°_£iLE.2lei!L_£2E.Ei.     6^    IBLA    180     (Mar.    8,     1982) 


An    oil   and    gas    lease   on    which    there    is   no    well 
capable    of    production    terminates    by    operation   of    law    if 
the   annual    rental    payment    is    not   actually   received    ty 
the    Bureau    of    Land    Management    State    Office    on    or    before 
the    anniversary    date. 

I.    w.    Lovelady    (Lessee),    Liberty    Oil    6    Gas    Corp. 
lAiBgllaSiLT'b1*    IELA    123~(May    19,    1982"" 

£eier_R._Buehler,  67  IBLA  2U2  (Sept.  2U,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
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either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on    the  part  of  the  lessee. 

Al»inax_U.SiAil._Inci,  b4  IBLA  2  74  (June  2,  1982) 

Ti£t2rI_ti!2d_and_Ex£lora  tion_Coi,  65  IBLA  3/3  (July  20, 
1982)  ~ 

52ber t_Gj_Arm3.tr on a_et_ali#  67  IBLA  357  (Oct.  b,  1982) 


A  lease  terninated  automat ically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  vas  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
tha  absence  Df  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
tha  payment  sufficiently  in  advance  of  the  anniversary 
data  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Depositing  the 
payment  in  the  mail  on  the  same  date  it  is  due  does  not 
constitute  reasonable  diligence. 

Lib_rt__Oi_____as_Cor_.,  64  IBLA  277  (June  3,  1982) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

jE§2d____gurces_Ltd_,  64  IBLA  383  (June  17,  1982) 

32§£_J:=._T.§L£Q.zi,  68  IBLA  21  (Oct.  19,  1982) 


where  the  owner  of  a  lease  that  has  terminated 
pursuant  to  30  U.S.C.  ft  188(b)  (1976)  for  failure  to 
make  timely  annual  rentals  fails  to  pay  the  full  rent 
within  20  days  of  the  lease  anniversary  date,  a  peti- 
tion for  reinstatement  is  properly  denied. 

Tha  notice  of  termination  referred  to  in  43  CPR 
3108.2-1  is  sent  to  an  oil  and  gas  lessee  only  if  the 
full  amount  of  the  rental  due  has  been  paid  or  tendered 
within  20  days  after  the  lease  anniversary  date. 

Ig§2£2_PSlE2i§!JS_Cor_. ,  b5  IBLA  99  (June  24,  1982) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  leasa  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  b0  days  of  cessation  of  production. 

22!>a._S___i_ns_n ,  66  IBLA  200  (Aug.  13,  1982) 


A  lease  terminated  automatically  for  untimely  pay- 
ment if  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable." 
Delivering  the  rental  payment  to  BLH  after  it  is  due 
does  not  constitute  reasonable  diligence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.   The  breakdown  of  a  system  for  pay- 
ment of  lease  rentals  allegedly  because  of  confusion 
attributed  to  a  probate  lawsuit  is  not  a  sufficiently 
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extenuating  circumstance  outside  the  lessee's  control 
to  justify  late  payment. 

__ons__irs____tional_Ba_k,  67  IBLA  43  (Sept.  8,  1982) 


An  oil  and  gas  lease  terminated  automatically  for 
untimely  payment  of  rental  may  be  reinstated  upon  proof 
that  reasonable  diligence  was  exercised.   Mailing 
payment  to  the  Bureau  of  Land  Management  after  it  is 
due  does  not  constitute  reasonable  diligence. 

A  late  rental  payment  may  be  justifiable  it  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.   Inadvertently  sending,  prior  to 
the  anniversary  date,  a  rental  check  which  is  net 
negotiable  by  the  Bureau  of  Land  Management  is  not  a 
circumstance  outside  the  control  of  the  lessee  and  does 
not  justify  a  subsequent  late  payment  of  rental. 

JSlistie_Jx_Cobb,  67  IELA  59  (Sept.  9,  1982) 


"Paying  quantities."   For  the  purposes  of  the 
extension  prevision  of  30  U.S.C.  ft  226(j)  (1976)  relat- 
ing to  leases  committed  to  a  unit  plan  of  development , 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  tut  does 
not  include  recovery  of  drilling  expenditures. 

Ia!es__etro_eu__Cpr_.._et_al. ,  67  IBLA  246  (Sept.  24, 
1982?  89  I.D.  460 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  justifiable.   A  late 
payment  will  not  be  excused  where  payment  was  trans- 
mitted after  the  due  date  and  the  lessee  asserts  that  he 
was  unaware  of  the  appropriate  due  date. 

Siarrc_ Associates,  68  IBLA  92  (Oct.  22,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  ft  188  It) 
(1976).   Under  30  U.S.C.  ft  188(c)  (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Reliance  upon  receiving  a  courtesy  billing  notice 
before  the  due  date  can  neither  prevent  the  lease  from 
terminating  by  operation  of  law  nor  serve  to  justify  a 
failure  to  pay  the  full  lease  rental  in  a  timely  Banner. 

A  notice  of  termination  is  sent  to  the  lessee  of  a 
terminated  oil  and  gas  lease  only  if  the  lessee  has 
tendered  payment  of  the  rental  within  20  days  of  the 
anniversary  date. 

Si£hard_C___utbard,  68  IBLA  170  (Nov.  4,  1982) 
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where  BLM  holds  that  a  noncompetitive  oil  and  gas 
lease  has  expired  because  drilling  operations  were  not 
diligently  pursued  after  the  end  of  its  primary  ten 
and  on  appeal  the  operator  presents  evidence  raising  an 
issue  of  fact  regarding  drilling  operations,  the  case 
will  be  remanded  for  a  factual  determination  of  whether 
the  lease  is  entitled  to  a  2-year  extension  under 
13  CFB  3107.2-3. 

£hristian__ ___urer,  68  IBLA  356  (Nov.  22,  1982) 


Where  the  record  shows  that,  at  the  end  of  the 
primary  term  of  an  oil  and  gas  lease,  there  is  no 
production  of  oil  or  gas  in  paying  quantities  from  the 
lease  area,  and  no  well  capable  of  such  production,  the 
lease  expires  at  the  end  of  its  tern  in  the  absence  of 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a  suspension  of  the  lease. 

A  timely-filed  application  for  suspension  of  an  oil 
and  gas  lease  is  an  appropriate  vehicle  for  protecting 
the  rights  of  a  lessee  where  prejudice  is  threatened  by 
delay  in  granting  an  application  for  a  permit  to  drill 
a  well  without  fault  of  the  lessee.   Although  an  appli- 
cation for  suspension  filed  prior  to  lease  expiration 
may  be  approved  retroactively  after  the  expiration 
date,  the  lease  expires  at  the  end  of  its  term  if  no 
application  for  suspension  is  filed  prior  to  the 
expiration  date. 

Ey.§k_Ke___rce__De_el__ment_Co_,  69  IBLA  39  (Nov.  29, 
1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   The  fact 
that  appellant  "commutes"  to  his  place  of  business  in 
California  from  his  home  in  Illinois,  does  not  justify 
late  payment . 

Donald  __________ ,  69  IBLA  62  (Nov.  29,  1982) 
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Management  office  is  not  a  circumstance  outside  the 
lessee's  control. 

G ulf _Cil_C_r_. ,  69  IBLA  263  (Dec.  21,  1982) 


It  is  the  responsibility  of  a  lessee  to  see  that 
any  payment  tendered  for  annual  rental  of  an  oil  and 
gas  lease  is  so  identified  that  the  appropriate  Bureau 
of  Land  Management  office  can  credit  the  payment  to  the 
proper  lease  account.   Where  the  official  assignment 
creating  the  lease  contains  the  correct  serial  number, 
and  where  the  lessee  has  previously  been  given  a  cour- 
tesy notice  and  receipts  tearing  the  correct  identifi- 
cation number,  but  the  lessee  does  not  return  the 
notice  with  his  payment  and,  instead,  includes  an 
incorrect  identification  number  on  his  payment  check, 
he  has  not  adequately  identified  his  payment,  and  the 
lease  terminates  by  operation  of  law  for  failure  to  pay 
rental  on  or  before  the  anniversary  date  of  the  lease. 

£y.I°_Ieeray._Corj:. ,  69  IBLA  327  (Dec.  28,  1982) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   Congress  has  authorized 
reinstatement  of  a  terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  lack  of  reasonable 
diligence  on  the  part  of  the  lessee.         • 

Deck_0 i l_Co .  ,  7  0  IBLA  9  7  (Jan.  11,  1983) 


No  lease  for  lands  on  which  there  is  a  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a  pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.   Upon  a  BLM  determination  that  a  lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  on  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a  hearing  en 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  of  fact 
regarding  the  status  of  the  well. 


C  S  K  Petroleum, 
iFebT  3,  1983) 


I  nc. 


Twin  Arrow.  Inc.,  70  IBLA  35M 


A  lease  terminated  automatically  for  untimely 
payisnt  Df  annual  rental  may  be  reinstated  only  upon 
projf  that  reasonable  diligence  was  exercised,  or  that 
lack  of  diligence  was  justified.   In  the  absence  of 
such  proof,  a  petition  for  reinstatement  is  properly 
denied . 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufiiciently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Where  a  lessee 
misdirects  a  lease  rental  payment  to  the  wrong  Bureau 
of  Land  Management  oftice  and  it  arrives  at  the  office 
on  the  anniversary  date  of  the  lease,  there  can  be  no 
finding  of  reasonable  diligence. 

A  late  rental  payment  may  be  justifiable  if  it 
is  demonstrated  that  at  or  near  the  anniversary  date 
there  existed  sufficiently  extenuating  circumstances 
outside  the  lessee's  control  which  affected  its  actions 
in  paying  the  rental  fee.   An  accidental  deviation  in  a 
lessee's  normal  payment  procedure  which  results  in  pay- 
ment being  misdirected  to  the  wrong  Bureau  of  Land 


With  regard  to  oil  and  gas  leases,  forfeitures  are 
favored  by  the  law,  so  that  such  leases  are  to  be  con- 
strued liberally  in  favor  of  the  lessor  and  provisions 
for  forfeiture  strictly  enforced. 

The  Department  is  obligated  to  notity  only  the 
lessee  of  record  about  the  termination  of  an  oil  and 
gas  lease  for  cessation  of  production.   If  the  lessee 
has  created  an  interest  in  any  other  person,  whether 
by  assignment,  agreement,  or  otherwise,  such  ether 
person  must  look  to  the  lessee  of  record  to  provide 
notice  of  the  termination  of  the  lease  or  for  redress 
if  such  notice  is  not  provided. 

HernCo_Drilling_COj._e.t_al;.,  71  IBLA  53  (Feb.  22,  1963) 
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The  Department  of  the  Interior  is  without 
authority  under  JO  U.S.C.  »  lbB  (c)   (1976)  to  reinstate 
an  ail  and  gas  lease  terminated  automatically  by  opera- 
tion ot    law  for  failure  to  pay  annual  rental  timely 
where  the  lessee  fails  to  submit  the  entire  amount  due 
within  20  days  of  the  anniversary  date  of  the  lease, 
rejardless  of  alleged  extenuating  circumstances  which 
might  otherwise  constitute  grounds  for  reinstatement. 

£eii2!i£_Petr3leum_CorE...  7i  IBLi  21b  (Mar.  16,  1983) 


"Paying  juantities."   For  the  purposes  of  a  com- 
munit iza tion  agreement  providing  for  the  extension  of 
such  agreement  30  long  as  communit ized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  production  sufficient  for  the  lessee  to 
recover  the  costs  of  operation  and  marketing  but  not 
to  recoup  drilling  costs. 

Hoover_&_Bracken_Snerg.iesx  Jjic..,  71  IBLA  220  (liar.  17, 
H«3J 


Under  JO  U.S.C.  4  188(b)   (1976),  an  oil  and  gas 
lease  terminates  automatically  by  operation  of  law  for 
failure  to  pay  the  annual  rental  timely.   Automatic 
termination  applies  to  the  regular,  annual  rental 
payment,  the  necessity  for  which  a  lessee  has  con- 
tinuous notice,  and  does  not  apply  where  a  lessee  has 
no  way  of  knowing  that  the  obligation  has  accrued. 
Where,  jn  the  anniversary  date  of  a  lease,  there  is  no 
well  capable  of  production  in  paying  quantities  on  a 
lease,  the  lease  is  not  committed  to  an  approved 
commun it iza tion  agreement,  and  the  lessee  has  not  been 
notified  of  any  change  in  the  rental  status  of  the 
lease,  the  lessee  is  held  to  have  known  that  rental  was 
due  and  the  lease  automatically  terminated  for  failure 
to  pay  the  rental  timely. 

Under  JO  U.S.C.  »  188(c)   (1976),  the  Department  of 
the  Interior  is  without  authority  to  reinstate  an  oil 
and  gas  lease  terminated  automatically  by  operation  of 
law  for  failure  to  pay  annual  rental  timely  where  the 
lessee  fails  to  submit  the  entire  amount  due  within 
20  days  of  the  anniversary  date  of  the  lease,  regard- 
less of  alleged  extenuating  circumstances  which  might 
otherwise  constitute  grounds  for  reinstatement. 

Sa5son_Resources_Coi#  71  IBLA  22U  (liar.  17,  1983) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
weLl  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Upon  a  determination  that  production  has  ceased  on 
an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

lEH£i._E!!e.LlI_£2L&i»  71  IBLA  237  (Bar.  18,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   JO  U.S.C.  4  188  (t) 
(1976).   Under  JO  U.S.C.  4  188(c)   (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  paynent 
is  not  tendered  at  the  proper  office  within  2C  days 
after  the  due  date. 

B^rton</Hawks.£_Inc..,  71  IELA  JJ6  (Mar.  28,  198J) 

£ly.son_A.._Allisonx_James  N^.  Allison_III,  72  IBLA  333 
(Apr.  29,  1983) 


Under  30  U.S.C.  t,    188(c)   (1976),  a  lease 
terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  lack  of 
diligence  was  justified.   In  the  absence  of  such  proof, 
a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Hailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  ty  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.   Breakdowns 
in  a  lessee's  procedures  for  handling  rental  payments 
resulting  from  internal  changes  in  its  operations  do 
not  establish  justification  for  a  late  rental  paynent. 

Tenneco_Cil_Coi#  71  IBLA  339  (Bar.  28,  1983) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  O.S.C.  *  188(c)  (1976).   Reasonable  diligence  nor- 
mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   U3  CFB  3108. 2-1  (c)  (2)  . 

Bailing  or  delivering  the  payment  after  it  is  due 
does  not  meet  this  requirement.   The  fact  that  appel- 
lant's computer  system  was  "down"  does  not  justify  late 
payment. 

ieSSE h.LJl Sii <    71  IBLA  390  (Bar.  29,  1983) 


The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where  it 
is  shown  to  the  satisfaction  of  the  Secretary  that  such 
failure  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee. 
30  O.S.C.  «  188(c)  (1976).   Reasonatle  diligence 
normally  requires  sending  or  delivering  payment  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
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for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   U3  CFR  3108. 2-1  (c)  (2)  . 
Untimely  payment  nay  be  justifiable  if  proximately 
caused  by  extenuating  circumstances  outside  the 
lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

James_H.__WithiCombe,  72  IBLA  b  (Apr.  U,  1983) 


An  oxl  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
the  annual  rental  on  or  before  the  anniversary  date. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  paid  timely.   A  terminated  lease 
may  be  reinstated  under  30  D.S.C.  *  188(c)  (1976)  only 
if  the  tailure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

SUttBs_Resgurces_Co. ,  72  IBLA  18  (Apr.  U,  1983) 


Reasonable  diligence  in  submitting  an  annual 
rental  payment  normally  requires  sending  the  payment 
sufficiently  in  advance  of  the  due  date  to  account  for 
narial  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.   Mailing  a  rental  payment 
after  it  is  due  does  not  constitute  reasonable 
diligence. 

A  late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.   A  late  payment  is  not  justi- 
fied where  there  is  a  pending  assignment  of  the  lease 
which  has  not  been  approved  by  BLM  and  the  lessee 
incorrectly  assumes  that  the  assignment  will  have  been 
approved  by  the  rental  due  date  or  where  the  lessee  is 
in  the  process  of  moving  its  corporate  offices. 

NP_Ensrii_Cgrp.i#  72  IBLA  3«  (Apr.  b,  1983) 


Where  an  oil  and  gas  lease  is  extended  beyond  its 
expiration  date  because  of  diligent  drilling  opera- 
tions, it  nevertheless  terminates  by  operation  of  law 
upon  failure  to  pay  annual  rental  for  the  11th  year  on 
or  before  the  anniversary  date  of  the  lease. 

Getty__0il_Co..,  72  IBLA  39  (Apr.  6,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  upon  failure  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 
The  date  of  receipt  of  the  rental  and  not  the  date  of 
mailing  controls  in  determining  whether  rental  on  an 
oil  and  gas  lease  was  timely  paid.   A  terminated  lease 
may  be  reinstated  pursuant  to  30  U.S.C.  «  188(c)   (1976) 
only  if  the  failure  to  pay  the  rental  timely  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence on  the  part  of  the  lessee. 

The  automatic  termination  of  an  oil  and  gas  lease 
for  failure  to  pay  timely  the  annual  rental  is  not  sub- 
ject to  the  general  principle  of  law  that  forfeitures 
are  viewed  with  disfavor  and  will  be  enforced  only 
when  circumstances  require  it.   Courts  have  held  in 
connection  with  oil  and  gas  leases  that  forfeitures  are 
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favored  by  the  law  so  that  such  leases  are  to  te  con- 
strued liberally  in  favor  of  the  lessor  and  provisions 
for  forfeiture  strictly  enforced. 

J°i>n_E._Conner,  72  IELA  83  (Apr.  13,  1983) 


In  support  of  reinstatement  of  an  oil  and  gas 
lease  that  has  terminated  automatically  as  the  result 
of  the  lessee's  failure  to  pay  the  annual  rent  en  or 
before  the  anniversary  date  of  the  lease,  the  peti- 
tioner/lessee must  show  either  that  the  late  payment 
was  not  due  to  a  lack  of  reasonable  diligence  or  that 
the  late  payment  was  otherwise  justified. 

Reasonable  diligence  ordinarily  requires  mailing 
the  annual  rental  payment  for  a  lease  sufficiently  in 
advance  of  the  anniversary  date  of  the  lease  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  mail.  The  mailing  of  the  annual  rental 
payment  on  the  anniversary  date  of  the  lease  does  not 
constitute  reasonable  diligence. 

The  untimely  payment  of  the  annual  rent  for  a 
lease  may  be  justified  if  proximately  caused  by 
extenuating  circumstances  outside  the  lessee's  control 
which  occurred  at  or  near  the  anniversary  date  of  the 
lease;  however,  such  justification  is  not  shown  by  a 
lessee's  assertion  that  he  was  unavoidably  detained 
during  business  travel  near  the  anniversary  date  cf  a 
lease. 

¥er  non_  I .  _Bera ,  72  IBLA  211  (Apr.  21,  1983) 


Under  30  U.S.C.  »  188(c)  (1976),  a  lease 
terminated  automatically  for  untimely  payment  of  annual 
rental  may  be  reinstated  only  upon  proof  that  reason- 
able diligence  was  exercised,  or  that  lack  of  diligence 
was  justified.   In  the  absence  of  such  proof,  a  peti- 
tion for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  mail.   Hailing  a  rental 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

C.._L._ Foster,  72  IBLA  367  (May  3,  1983) 


Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  $  188(c)  (1976)  requires  a  show- 
ing that  the  late  rental  payment  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence.   Neither 
delay  in  receipt  of  a  courtesy  killing  notice  ncr  a 
change  in  corporate  offices  and  personnel  will 
ordinarily  justify  a  late  rental  payment. 

Crest_Cil_£_Gas_CorEi,  72  IBLA  370  (May  U ,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law  if 
the  annual  rental  payment  is  not  actually  received  ty 
the  Bureau  of  Land  Management  State  Office  on  or  before 
the  anniversary  date. 

The  Department  has  no  authority  to  .reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  rental  payment  is  received  within  20 
days  after  the  date  of  termination. 

Franc is_Xi_Furlona_II,  7  3  IBLA  67  (May  16,  198  3) 
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It  is  the  lessee's  responsibility  to  see  that  any 
payment  tendered  for  annual  rental  for  an  oil  and  gas 
lease  is  so  identified  that  BLM  can  credit  payment  to 
th?  proper  lease  account.   Where  the  lessee  shows  that 
the  payment  was  received  and  DLM  unreasonably  failed  to 
credit  the  payment  to  the  lease  account  indicated  on 
the  billing  notice  returned  with  the  payment,  the  lease 
is  froperly  held  not  to  have  terminated. 

Nucore_Ener  Ji^Inc^,  7J  IBLA  101  ("ay  23<  H83) 


Where  a  lessee  represents  to  BLM  that  40  acres  of 
a  48.98  acre  lease  has  been  committed  to  a  producing 
unit  and  injuires  about  the  rental  amount  next  due, 
BLM's  answer  that  rental  need  be  paid  only  on  the  B. 98 
acres  outside  the  unit  is  correct.   But  if,  in  fact, 
the  other  4  0  acres  has  not  been  committed  to  such  a 
unit  an  the  anniversary  date  of  the  lease,  the  payment 
of  only  the  fractional  rental  will  result  in  the  auto- 
matic termination  of  the  lease. 

Where,  on  appeal  from  the  automatic  termination 
of  an  Dil  and  yas  lease  pursuant  to  30  U.S.C.  «  188(b) , 
appellant  submits  an  affidavit  in  support  of  its  asser- 
tion that  no  termination  could  occur  under  the  statute 
because  there  was  present  on  the  lease  a  well  capable 
of  praducing  oil  or  yas  in  paying  quantities  on  the 
anniversary  date  of  the  lease,  and  that  statement  is 
absolutely  false,  the  misrepresentation  is  one  of 
material  tact  which,  if  knowingly  and  willfully  made, 
constitutes  a  criminal  violation  of  18  U.S.C.  »  1001 
(19/b)  . 

EaDlS_SitLl2Iition/  7J  IBLA  111  (May  2J,  1983) 


Where  the  record  shows  that,  at  the  end  of  the 
prinary  term  of  an  oil  and  yas  lease,  there  is  no  pro- 
duction of  oil  or  yas  in  paying  quantities  from  the 
lease  area,  and  no  well  capable  of  such  production,  the 
lease  expires  at  the  end  of  its  term  in  the  absence  of 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a  suspension  of  the  lease. 

No  suspension  of  an  oil  and  gas  lease  will  be 
granted  in  the  absence  of  a  well  capable  of  production, 
"except  where  MBS  [now  BLM]  directs  or  assents  to  a 
suspension  in  the  interest  of  conservation."  43  CFR 
3103.3-8  (a)  . 

flar£el_DrilliQ.j._Co^,  74  IBLA  228  (July  19,  1983) 


In  the  absence  of  actual  production  of  oil  and  gas 
in  paying  quantities,  a  lease  that  has  concluded  its 
priaary  term  and  is  enjoying  a  2-year  extension  by 
reason  of  actual  drilling  operations  (43  CFR  3107.2-3) 
will  not  expire  if  there  exists  on  the  lease  a  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
and  BLM  has  failed  to  serve  notice  on  the  lessee  by 
registered  or  certified  mail  to  place  such  well  in  pro- 
ducing status  within  a  reasonable  time. 

M3I!£°ck_Enter£rises,  74  IBLA  292  (July  27,  1983) 


Reinstatement  of  an  oil  and  gas  lease  terminated 
pursuant  to  30  U.S.C.  »  188(c)  (197b)  requires  a  show- 
ing by  the  lessee  that  the  late  payment  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable  dili- 
gence.  Hand  deliverance  of  the  rental  payment  after 
the  due  date  is  not  reasonable  diligence.   Neither 
reliance  on  a  courtesy  notice  nor  the  failure  of  an 
assignor  of  an  unapproved  assignment  to  protect  the 
assignee's  interest  will  justify  the  late  payment. 


In  order  for  the  failure  to  pay  the  annual 
rental  for  a  noncompetitive  oil  and  gas  lease  tc  te 
considered  justifiable  and  subject  to  reinstatement 
under  30  U.S.C.  «  188(c)   (1976),  it  must  te  caused  ty 
factors  outside  the  lessee's  control.   Where  the  lessee 
does  not  demonstrate  that  the  combination  of  the  start 
of  a  new  school  year,  the  start  of  a  new  career  fcr  her 
husband,  and  the  chronic  illness  of  her  mother-in-law 
during  the  month  preceding  the  lease  anniversary  date 
were  the  proximate  cause  of  her  late  rental  payment, 
failure  to  pay  the  rental  timely  cannot  be  considered 
justifiable  and  the  lease  will  not  te  reinstated. 

J2a..Qn£_I.i._Be.c.hf  el,  7b  IELA  1  (Sept.  6,  1983) 


A  lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upcn  prcof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."   In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

A  late  rental  payment  may  te  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  her  actions  in  pay- 
ing the  renta 1 . 

IIeangr_Li_M._Dubei,  7b  IBLA  177  (Sept.  30,  1983) 


Where  an  oil  and  gas  lessee  timely  pays  its 
annual  rental  in  accordance  with  an  erroneous  statement 
issued  by  the  Eureau  of  Land  Management,  absent  issu- 
ance of  a  notice  of  a  deficiency  as  provided  by  43  CFR 
3108.2-1  (b),  the  lease  may  not  te  held  to  have  termi- 
nated as  a  matter  of  law  because  of  the  operation  of 
the  proviso  found  at  30  U.S.C.  4  188(b)  (197b),  creat- 
ing a  statutory  exception  to  the  rule  that  failure  to 
pay  the  lease  rental  on  the  anniversary  date  terminates 
the  lease. 

3£Clellan_0il_Cor£i,  7b  IBLA  322  (Oct.  19,  1983) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  befcre  the 
anniversary  date  of  the  lease.   30  U.S.C.  4  188(b) 
(1976).   Under  30  U.S.C.  4  188(c)  (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  UOl  of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  P.L.  97-451,  96  Stat.  2447, 
amending  sec.  31  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  4  188  (1976),  affords  an  additional  oppor- 
tunity to  reinstate  a  lease  terminated  ty  operation  of 
law  where  the  rental  was  not  tendered  within  20  days  of 
termination  if  certain  additional  conditions  are  met. 
For  a  lease  which  terminated  prior  to  enactment  of 
sec.  401  the  lessee  must  have  tendered  the  rental  to 
BLM  prior  to  the  date  of  enactment  to  qualify  the  lease 
for  reinstatement. 

Bi_K  •^l£°J!neIix_lSi3S_ia§liea  n_0il_Cor£i^_e  t_al_. , 
76  IBLA  376  "(Oct.  25,  1983)" 

Larry  Chambers.  77  IELA  21a  (Nov.  22,  1983) 


Harri_C;._Peterson,  75  IBLA  195  (Aug.  22,  1983) 
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In  the  absence  of  an  approved  commun itization 
agreement  involving  a  Federal  oil  and  gas  lease, 
production  from  fee  land  within  a  state  spacing  unit 
cannot  be  attributed  pro  rata  to  Federal  oil  and  gas 
leases  within  the  spacing  unit,  and  where  there  is  no 
drilling  operation,  producing  well  or  well  capable  of 
production  of  oil  or  gas  in  paying  quantities  on  such 
Falaral  lease,  the  lease  expires  at  the  end  of  its 
primary  term. 

Union_Qil_Cgi_gf_California,  77  IBLA  32  (Oct.  31,  1983) 


A  lease  terminated  automatically  for  untimely  pay- 
ment Df  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  "justifiable."  In 
the  absence  of  such  proof,  a  petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   The  postmark 
date  of  a  rental  payment  is  generally  considered  the 
date  of  mailing,  unless  there  is  satisfactory  corrobo- 
rating evidence  to  support  the  lessee's  assertion  that 
the  mailing  occurred  at  an  earlier  date. 

Eleanor_Vi_Broda,  77  IBLA  63  (Nov.  7,  1983) 
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______________  77  IBLA  164  (Nov.  17,  1983) 


Where  a  1941  private  oil  and  gas  lease  provides 
that  the  lease  be  held  by  production  beyond  its  3-year 
term  and  where  there  was  no  evidence  of  production 
beyond  1956  on  the  leased  lands  when  the  Forest  Service 
acquired  the  lands  in  1976,  an  "assignment"  of  such 
lease  in  1979  is  invalid  since  the  lease  terminated 
when  production  ceased. 

Cgnstitution_£etroleum  Coit_Inc_.,  78  IBLA  3  (Dec.  12, 
1983) 


Under  30  U.S.C.  «  188(c)   (1976),  a  lease  termi- 
nated automatically  for  untimely  payment  ot  annual 
rental  may  be  reinstated  where  the  rental  is  paid 
within  20  days  and  upon  receipt  of  a  petition  for 
reinstatement  showing  that  reasonable  diligence  was 
exsrcised  or  that  the  failure  to  make  timely  payment 
was  justifiable.   In  the  absence  of  such  proof,  the 
petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
dat?  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Hailing  a 
rental  payment  after  it  is  due  does  not  constitute 
reasonable  diligence.   The  postmark  date  of  a  rental 
payment  is  generally  considered  the  date  of  mailing. 


unless  there  is  satisfactory  corroborating  evidence 
to  support  the  lessees'  assertion  that  the  mailing 
occurred  at  an  earlier  date. 

A  late  payment  may  be  justifiable  if  it  is  demon- 
strated that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  out- 
side the  lessees'  control  which  affected  their 
actions  in  paying  the  rental  fee.   Unsubstantiated 
speculation  as  to  errors  in  handling  and  processing 
the  payment  by  the  U.S.  Postal  Service  is  not  evi- 
dence of  extenuating  circumstances  which  will  justify 
the  untimely  rental  payment. 

____u______olen_er____nn_Devereaux ,  7  9  IB1A  7  0 

(Feb.  13,  1984) 


Under  3C  U.S.C.  %    188(c)   (1976),  a  lease 
terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  lack  cf 
diligence  was  justifiable.   In  the  absence  ot  such 
proof,  a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.   Mailing  a 
rental  payment  after  it  is  due  does  not  constitute 
reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justifiable  if  proximately  caused  by  extenuating  cir- 
cumstances outside  the  lessee's  control  which  occurred 
at  or  near  the  anniversary  date  of  the  lease.   Being 
away  from  the  office  on  business  does  not  establish 
that  late  rental  payment  was  justifiable. 

lnihon.I_Ii_H.oye2'  79  IELA  118  (Feb.  2i,    1984) 


To  justify  failure  to  pay  annual  rental  of  an  oil 
and  gas  lease  so  as  to  entitle  appellant  to  reinstate- 
ment of  lease  pursuant  to  30  U.S.C.  «  188(c)   (1976), 
the  failure  to  make  timely  payment  must  be  caused  by 
factors  beyond  the  control  of  the  lessee.   Where  the 
record  establishes  that  the  lessee  failed  to  send  the 
rental  payment  in  a  timely  fashion  for  unexplained 
reasons,  and  then  failed  to  discover  the  missed  pay- 
ment until  nearly  1  year  later,  there  is  no  justifi- 
cation for  the  failure  to  make  timely  payment  which 
will  permit  reinstatement. 

A  lease  terminated  by  operation  of  law  for  failure 
to  make  timely  payment  can  be  reinstated  upon  procf  of 
reasonable  diligence  in  attempting  to  make  payment  or  a 
showing  that  failure  to  make  timely  payment  was  justifi- 
able, or,  under  certain  circumstances,  in  the  case  of 
inadvertent  failure  to  pay-   Where  appellant  did  not 
offer  to  pay  annual  rental  due  on  Sept.  1,  1982,  until 
Aug.  24,  1983,  and  offered  no  proof  of  circumstances  to 
justify  nonpayment  on  the  due  date,  the  record  fails  to 
support  the  reinstatement  of  an  oil  and  gas  lease  pur- 
suant to  any  provision  of  30  U.S.C.  <,    188  (1976)  as 
amended. 

___i__fli___o_.  79  IELA  218  (Feb.  29,  1984) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  befcre  the 
anniversary  date  of  the  lease.   30  U.S.C.  t,    188(b) 
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(19  7fa)  .   Under  JO  U.S.C.  4  188(c)  (1976),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  401(d)  of  the  Federal  Oil  and  Gas  Royalty 
Manajement  Act,  30  U.S.C.A.  4  188(d)   (West  Supp.  1983), 
affords  an  additional  opportunity  to  reinstate  a  lease 
terminated  by  operation  of  law  where  the  rental  was 
not  tendered  within  20  days  of  termination,  if  certain 
additional  conditions  are  met.   Where  a  lease  termi- 
nates on  or  after  enactment  of  sec.  401  (Jan.  12, 
1983),  the  lessee  must  file  a  petition  for  reinstate- 
mant  together  with  required  back  rental  and  royalty 
accruing  from  the  date  of  termination,  on  or  before 
60  uays  from  receipt  of  notice  of  termination  or 
15  months  after  termination,  whichever  is  earlier. 

Harriet_C\_Shaf  tel,  79  IBLA  228  (Feb.  29,  19814) 


A  lessee  seeking  reinstatement  of  an  oil  and  gas 
lease  under  sec.  401(d)  (2)  (A)  (1)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of  1982,  30  U.S.C.A. 
»  188(d)  (2)  (A)  (i)  (West  Supp.  1983),  must  tender  in 
full  prior  to  Jan.  12,  1983,  tha  rental  due  for  the 
lease  sought  to  be  reinstated. 

Jirry_Chaj_bers_Ex[ilorat  ion_Coit_Blackbird_Co^,  80  IBLA 
123  (Apr.  3,  19814) 


The  partial  commitment  of  lands  within  an  oil  and 
gas  lease  to  a  unit  agreement  segregates  the  lands  in 
the  lease  into  separate  leases  embracing  those  lands 
committed  to  the  unit  and  those  lands  not  unitized. 
The  lease  committed  to  the  unit  continues  in  effect 
for  as  long  as  committed  provided  that  production  is 
obtained  within  the  unit  prior  to  expiration  of  the 
term  of  the  lease.   Upon  commitment  and  segregation  of 
the  nonproducing  portion  of  a  producing  oil  and  gas 
lease  prior  to  expiration  ot  its  primary  term  or  its 
extended  term  (other  than  by  production),  production 
on  the  nonunitized  portion  of  the  lease  will  not  serve 
to  extend  the  unitized  portion. 

£2a.2£2.i._Iil£i.  80  IBLA  l6l  (Apr.  11,  19814)   91  I.  D.  181 


Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  4  188(c)  (1982)  requires  a  show- 
ing by  the  lessee  that  the  late  rental  payment  was 
either  justifiable  or  not  due  to  a  lack  of  reasonable 
diligence.   flailinj  the  rental  payment  after  the  due 
date  is  not  reasonable  diligence.   Neither  reliance 
on  a  courtesy  notice  nor  the  complexity  of  the  lessee's 
business  affairs  will  justify  a  late  payment. 

where  a  lessee  files  a  petition  for  reinstatement 
of  a  terminated  oil  and  gas  lease  in  response  to  noti- 
fication of  his  rights  to  petition  for  reinstatement 
under  30  U.S.C.  4  188(c)   (1982)  and  30  U.S.C.  4  188(d) 
and  BLM  denies  reinstatement  only  on  the  basis  of  non- 
compliance with  the  former  statutory  provision,  the 
case  will  be  remanded  to  BLM  for  consideration  of  rein- 
statement under  the  latter  provision. 

Larry_W^_Fer_auson ,  81  IBLA  167  (day  31,  1984) 


The  holder  of  a  noncompetitive  oil  and  gas  lease 
terminated  by  operation  of  law  for  failure  to  pay  the 
annual  rental  timely  is  not  entitled  to  reinstatement 
of  his  lease  pursuant  to  sec.  31(c)  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  *  188(c)   (1982), 
where  the  late  payment  was  mailed  to  BLM  after  the 
lease  anniversary  date  and  the  lessee  presents  no 
evidence  in  support  of  the  assertion  that  the  reason 
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for  the  late  payment  was  illness  at  or  near  the  lease 
anniversary  date. 

William_Fi_Branscooe,  81  IBLA  235  (June  6,  1984) 


A  petition  for  reinstatement  pursuant  to  3C  U.S.C. 
4  188(c)  (1982)  of  an  oil  and  gas  lease  which  has  ter- 
minated by  operation  of  law  for  failure  to  make  timely 
payment  of  the  annual  rental  will  te  denied  where  the 
petition  is  filed  more  than  15  days  after  receipt  of 
notification  of  termination  of  the  lease. 

£ai_EiS!S«  «1  IELA  381  (June  28,  1984) 


The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a  lease  issued 
to  him  but  only  a  right  to  te  preferred  over  other 
applicants  if  a  lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a  pre- 
viously terminated  lease  including  the  l'inds  sought 
for  leasing  should  be  reinstated  under  sec.  401  of  the 
Federal  Oil  and  Gas  Royalty  Management  Act,  P.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  4  188  (1982)  . 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty  Man- 
agement Act,  P.L.  97-451,  96  Stat.  2447,  amending 
sec.  31  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
4  188  (1982),  affords  an  additional  opportunity  tc 
reinstate  a  lease  terminated  by  operation  of  law  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
failure  to  timely  pay  the  rental  was  inadvertent,  pro- 
vided certain  criteria  are  met. 

while  the  assignee  of  an  oil  and  gas  lease  may  not 
exercise  any  control  or  dominion  over  the  lease  prior 
to  approval  of  the  assignment,  the  assignee  is  Dot 
precluded  from  paying  the  annual  rental  in  an  effort  to 
avoid  termination  of  the  lease  or  to  qualify  the  lease 
for  reinstatement  upon  petition  ty  the  lessee  of  record. 

N2l3_Grace_Ptasjnski ,  82  IBLA  48  (July  11,  1984) 


The  Secretary  has  no  authority,  under  30  U.S.C. 
$  188(c)   (1982)  ,  to  reinstate  a  lease  terminated  for 
failure  to  pay  rentals  timely  unless  payment  has  teen 
made  within  20  days  of  lease  termination. 

The  Secretary  may  reinstate  leases  terminated  on 
or  after  Jan.  12,  1983,  if  certain  conditions  are  met 
and  a  petiticn  for  reinstatement  plus  required  tack 
rentals  are  filed  the  earlier  of  60  days  after  lessee 
has  received  notice  of  termination  or  15  months  after 
lease  termination.   The  submission  of  a  rental  check 
which  is  later  dishonored  by  the  drawee  tank  because 
of  insufficient  funds  is  neither  a  payment  nor  a  tender 
of  payment. 

John_Ii_Clif ton,  82  IELA  126  (July  24,  1984) 


When  the  lessee  fails  to  pay  rentals  on  or  before 
the  anniversary  date  of  the  lease,  where  no  oil  or  gas 
is  being  produced  in  paying  quantities  on  the  leased 
premises,  then  the  lease  shall  automatically  terminate 
by  operation  of  law;  however,  if  the  full  rental  amount 
has  been  paid  within  20  days  of  the  lease  anniversary 
date,  and  the  failure  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence,  then  the  Secretary  may 
reinstate  the  lease. 

teo_Mi_Krenzler,  82  IBLA  205  (Aug.  20,  1984) 
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An  Jil  and  gas  lease  on  which  there  is  no  well 
capable  of  producinj  oil  or  gas  in  paying  quantities 
au t 3nat ically  terminates  ty  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.   30  U.S.C.  «  188(b) 
(1982).   Under  30  U.S.C.  *  188(c)  (1982),  the  Depart- 
ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Reinstatement  of  a  terminated  noncompetitive  oil 
and  gas  lease  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  U.S.C.  $  188(d),  (e) 
(1982),  requires  payment  ty  the  lessee  of  rental  at  the 
rate  of  $5  per  acre  as  well  as  reimbursement  of  admin- 
istrative costs  (up  to  $500)  and  the  cost  of  publishing 
notice  in  the  Feder al_Rejister . 

aaiQ.iLd_Ji_Bone3teel,  82  IBLA  237  (Aug.  23,    1984) 


A  noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  producinj  oil  or  gas  in  paying 
quantities  aut am  at ically  terminates  by  operation  of 
law  upon  failure  of  a  lessee  to  pay  rental  on  or  before 
the  anniversary  date  of  the  lease.   If  deficient  pay- 
ment has  been  made  on  or  before  the  anniversary  date 
but  the  deficiency  is  nominal,  the  lease  does  not  ter- 
minate unless  the  lessee  fails  to  pay  the  deficiency 
within  the  period  prescribed  in  a  notice  of  deficiency. 
Departmental  regulation  43  CFR  3108.2-l(b),  18  FR  33673 
(July  2z,  1983)  ,  provides  that  a  deficiency  shall  be 
considered  nominal  if  it  is  not  more  than  $100  or  more 
than  5  [ercent  of  the  total  payment  due,  whichever  is 
less.   Absent  an  affirmative  billing  error  by  BLH,  an 
oil  and  gas  lessee  is  not  entitled  to  a  notice  of  defi- 
ciency and  an  opportunity  to  correct  it  unless  the 
deficiency  is  nominal. 

t°!ii52_^_L22'  B  3  VdLk    50  (Sept.  24,  1984) 


3LM  does  not  have  the  authority  to  reinstate  a 
noncompetitive  oil  and  gas  lease  which  expired  at  the 
end  of  its  2-year  extended  term  because  of  lack  of 
production  in  paying  quantities. 

Jos2p.h_Ji_Ci_Paine,  83  IBLA  145  (Oct.  9,  1984) 


Reinstatement  of  a  terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  »  188(c)  (19b2),  referred  to  as  a 
class  I  reinstatement,  requires  a  showing  by  the  lessee 
that  the  late  rental  payment  was  either  justifiable  or 
not  due  to  a  lack  of  reasonable  diligence.   Inadvertent 
mailing  of  the  rental  payment  to  an  improper  office 
without  sufficient  time  for  forwarding  of  the  payment 
or  return  to  the  lessee  so  that  payment  can  be  properly 
sent  is  not  reasonable  diligence. 

Ihe  provisions  of  30  U.S.C.  «  184(h)  (2)   (1982) 
protecting  the  interests  of  bona  fide  purchasers  from 
certain  actions  by  the  Department  to  cancel  an  oil 
and  gas  lease  are  not  applicable  to  automatic  termi- 
nation of  a  lease  by  operation  of  law  for  failure 
to  lay  the  rental  on  or  before  the  anniversary  date 
under  30  U.S.C.  %    188(b)   (1982). 

£state_3t_Arly_ne_Lansdale ,  83  IBLA  190  (Oct.  lb,  1984) 


Pursuant  to  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  amending  sec.  31  of  the 
Mineral  Leasing  Act  of  1920,  30  U.S.C.  «  188  (1982), 
the  royalty  rate  imposed  on  a  reinstated  oil  and  gas 
lease  may  net  be  less  than  16-2/3  percent  unless  the 
Secretary  finds  that  there  are  uneconomic  or  other 
circumstances  which  could  cause  undue  hardship  or 
premature  termination  of  production,  or  if  in  the 
Secretary's  judgment,  it  would  be  otherwise  equitable 
to  reduce  the  royalty  rate.   Where  a  lessee  fails  to 
provide  credible  evidence  of  such  circumstances,  a 
reduction  in  the  royalty  rate  below  16-2/3  percent  is 
not  justified. 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty  Man- 
agement Act  cf  1982  provides  the  Secretary  of  the 
Interior  with  discretionary  authority  to  reinstate 
terminated  leases.   Reinstated  leases  which  were  ter- 
minated for  "inadvertent"  failure  to  make  timely  rental 
payment  shall  be  subject  to  the  conditions  contained  in 
30  U.S.C.  4  188(e)   (1982)  . 

£uIJLCil_Cor£i,  83  IELA  289  (Oct.  25,  1984) 


Pursuant  to  30  U.S.C.  $  188(b)   (1982),  when  the 
lessee  fails  to  pay  rentals  on  or  before  the  anniver- 
sary date  of  the  lease,  and  no  oil  and  gas  in  paying 
quantities  is  being  produced  on  the  leased  premises, 
the  lease  shall  automatically  terminate  ty  operation  of 
law.   The  Secretary  may  reinstate  the  lease,  pursuant 
to  30  U.S.C.  <,    188(c)  (1982),  if  the  full  rental  is 
paid  within  20  days  of  the  lease  anniversary  date,  and 
the  failure  to  timely  pay  the  rental  was  justifiable  or 
not  due  to  a  lack  of  reasonable  diligence.   Reliance 
upon  receipt  of  a  courtesy  notice  can  neither  prevent 
a  lease  from  terminating  ty  operation  of  law  nor  serve 
to  justify  a  failure  to  timely  pay  the  rental.   When 
the  lessee  has  actual  notice  that  the  rental  was  due, 
and  the  failure  to  timely  pay  the  rental  was  due  to 
the  lessee's  own  neglect,  the  failure  to  timely  pay 
is  neither  justifiable  nor  demonstrative  of  reasonatle 
diligence.   Therefore  a  petition  for  reinstatement  must 
be  rejected. 

flaiII_.L.._Bevers,  84  IELA  158  (Dec.  13,  1984) 


Under  30  U.S.C.  t,    188(c)  (1982),  a  lease  termi- 
nated automatically  for  late  payment  of  annual  rental 
may  be  reinstated  upon  receipt  of  a  petition  for 
reinstatement  showing  that  reasonable  diligence  was 
exercised  or  that  the  failure  to  pay  timely  was  justi- 
fiable.  In  the  absence  of  such  proof,  e_.a_.,  where  the 
lessee  mailed  the  payment  after  the  lease  anniversary 
date  as  a  result  of  an  oversight,  the  petition  for 
reinstatement  is  properly  denied. 

Janes_P._Felt,  84  IBLA  205  (Dec.  27,  1984) 


TWENTY-YEAR    LEASES 

To    obtain    a    renewal    of    a    20-year    oil    and    gas 
lease,     the    lessee    should    tile    an    application    for 
renewal    at    least    90    days    prior    to    the    expiration    of    the 
lease.       This    requirement    is    permissive,    however,    and    a 
delay    in    filing    the    application    may    be    excused    in    the 
presence    of    special    circumstances. 

T   &_M_Cor£.x_Larry._G.    McLatch^,    70    IBLA    366     (Feb.    3, 
198  3) 
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Where  the  statute  and  operating  regulations  each 
provide  that  gas  used  for  production  purposes  on  the 
leasehDld  shall  be  excepted  from  royalty  due  the 
United  States,  it  is  error  for  the  Geological  Survey 
to  require  payment  of  royalty  for  gas  produced  from 
the  Embar-Tensleep  participating  area  and  used  in  oper- 
ations in  the  Madison  participating  area  within  the 
same  leasehold  under  the  Elk  Basin  Unit  Agreement. 

Amoco_PrDduction_Co..,  45  IBLA  16  (Jan.  B,  1980) 


Where  a  unit  agreement  specifies  that  a  deter- 
mination as  to  whether  a  well  completed  prior  to  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a  well  for  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  of  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  not  extend  a  unitized  lease  upon  which  no 
such  well  exists. 


An  order  by  a  3S  conservation  manager  directing 
holders  of  two  adjacent  outer  continental  shelf  oil 
a nd  gas  leases  covering  a  single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  of  the  structure  is 
a  gas  cap  almost  wholly  under  the  exclusive  control  of 
the  holders  of  one  of  the  leases,  and  that  improper  de- 
velopment of  gas  trail  this  cap  would  reduce  the  ulti- 
mate recovery  ot  oil  and  gas  from  the  structure,  as  the 
Department  has  the  authority  to  require  unitization  in 
order  to  conserve  the  resources  of  the  outer  continen- 
tal shelf  under  sec.  5(a)  of  the  OCS  Lands  Act,  as 
amended. 

Placid_Oil_Coi_et.ali,  46  IBLA  392  (Apr.  10,  1980) 


The  automatic  termination  provision  of  30  U.S.C. 
$  188(b)   (197b)  is  applicable  to  a  lease  whose  lands 
foraed  part  of  a  unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  arid  simultaneously  segregated  by  reason  of 
their  inclusion  in  a  second  unit,  since  terminated. 

Bass_Enterp_rises_Pr3duct  ion^o^,  47  IBLA  5  3  (Apr.  14, 
1980) 


An  oil  and  gas  lease  committed  to  a  unit  agreement 
expires  at  the  end  of  its  primary  term  if  there  is  then 
no  well  capable  of  production  of  oil  or  gas  in  paying 
quantities  within  it  or  any  lease  committed  to  the 
unit,  and  there  are  no  other  statutory  reasons  for  ex- 
tending it. 

Where  the  State  Office  determines  that  an  oil  and 
gas  lease  committed  to  a  unit  has  expired  at  the  end  of 
its  primary  term  because  there  is  not  within  it  or  the 
unit  a  well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  for 
a  hearing  on  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  of  fact  regarding  the  status  of 
wells  in  the  unit. 

5UE£°£^!ii2!SSx_II!£i »    "7    IBLA    125    (*Pr-    29,    1980) 


To   qualify    for    a   2-year    extension    pursuant    tc 
30    D.S.C.    *    226(e)     (1976),    the    evidence    must    shew 
that    actual    drilling   operations    were    being    diligently 
pursued    on    the    leasehold   or    for   the    lease   under    an 
approved    unit    agreement    on    the    last   day   of    the   lease 
term    with    a    bona    fide    intent    to    complete    a    producing 
well. 

Enera,y__Tr ad ijJ3_I DC.  ,    50    IBLA    9     (Sept.    5,    1980) 


The    authority    to   segregate   partially    unitized    oil 
and    gas   leases   must    be   clear,    since   segregation   creates 
two    new    leases    from   a    single    lease   and    fundamentally 
modifies   a    lessee's    legal    rights    and   obligations.      Such 
authority    will    not    be   presumed   or    extrapolated    from   a 
general    grant    of    regulatory   authority. 

New_CCS_Unitization_Rules--Aut  hor  i_ty__of_t  he_Secretarj( 
fP_Segregate_Part  ially__Unit  ized_0f  f  shore_Cil_a  nd_Gas 
igasesT    M-36927    (Dec.    16,~1980)    "  ~87    l7c.    616 


An   order    by    a   Conservation    Manager   of    the 
Geological    Survey   directing   oil   and    gas    lessees  of 
Outer   Continental    Shelf    lands    to    subscribe    to   a    unit 
plan    allocating   production    from    a   specific   reservoir 
on   the    basis    of   original    net   acre-feet   of    gas-bearing 
sand,    i.e.,    the    volume   of    gas-bearing   sand    in    place 
prior   to    production   of   any   gas    from    the    reservoir,    will 
be   affirmed    where   such    a   plan    of    allocation   of    produc- 
tion   is    in    common    use   on    OCS    lands    and    it    has    net    been 
shown    that    the   order    is  arbitrary   or   capricious. 

Texacgi_Inc_.i_Gulf_Oil_Exj3lora  tipn_and_  Prod  uc  tj.on_Cg_. , 
51    IBLA    332     (Dec.     29,     1980)     "  87   ITd.    648 


A    determination    by    the   Geological    Survey    to 
include   certain    land    within    the   participating    area 
of    a   producing    oil    or    gas    well   established    pursuant 
to   an    approved    unit    agreement    will    not    be   set    aside 
where    it    is    not   arbitrary   or   capricious   and    is   sup- 
ported   by   competent    evidence,    and    the   appellant   has 
not    demonstrated    by    a   clear    and    definite   showing    that 
the   determination    was    in    error. 


Federal    lands    included    in    a    unit    agreement    ap- 
proved   pursuant    to    30    CFR    Part    226   or    a   communit iza- 
tion    agreement    approved    pursuant    to    43    CFR    3105.2    are 
treated    like   an    individual   oil    and    gas    leasehold    for 
the    purpose    ot    determining    whether    rights-of-way    are 
required    fjr    facilities    located   thereon. 


Rijht-pf-Way    Requirements    for   Gathering    Lines   and 
Other    Production    Facilities    Located   Within   Oil   and 
SalliiliehDlds,     M-36921     (June    19,     1980)     ~  87~i7d. 


291 


when  the  Geological  Survey  determines  that 
certain  lands  have  been  reasonably  proven  to  be  pro- 
ductive in  paying  quantities  and  approves  a  revisicn 
to  a  participating  area  to  include  those  lands,  later 
exclusion  of  the  lands  must  be  based  on  a  finding  that 
the  lands  did  not  contain  unitized  substances  in  pay- 
ing quantities.   Mechanical  failure  of  a  well  on  those 
lands  and  resulting  failure  to  produce  does  not  support 
exclusion. 

Da  v  is_0  i  l_Co.. ,  53  IBLA  62  (Mar.  2,  1981) 
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OIL  AND  GAS  LEASES--Con tinued 


UNIT  AND  COOPERATIVE  AGREEH  ENTS--Cont  inued 


UNIT  AND  CCCPERATIVE  AGREEM ENTS— Cont inu ed 


A  noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant  therefor.   An 
extension  of  tine  nay  be  granted  to  supply  necessary 
evidence  of  joinder  in  a  unit  agreement  prior  to 
lease  issuance  and  a  lease  offer  will  not  be  rejected  in 
favor  of  a  junior  offeror  where  an  extension  is  timely 
requested  and  the  requested  evidence  is  provided  in 
good  faith  and  without  unreasonable  delay  thereafter. 

Barbara_Ji_Nier_nberg.eri_Th05as_Hi_Connelli,  5  3  IBLA  112 
"(Mar.  14,  1981)  88  I.D.  347 


Where  a  unit  agreement  specifies  that  a  determin- 
ation whether  a  well  completed  prior  to  the  effective 
date  of  the  agreement  is  capable  of  producing  in  paying 
quantities  will  be  deferred  until  completion  of  a  well 
capable  of  producing  in  paying  quantities  under  the 
unit  agreement,  wells  completed  prior  to  the  effective 
date  of  the  agreement  and  capable  of  production  in  pay- 
ing quantities  will  not  extend  a  unitized  lease  upon 
which  nD  such  well  exists. 

To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  »  226(e)   (1976),  the  evidence  must  show 
that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or,  for  the  lease  under  an 
approved  unit  agreement,  on  the  last  day  of  the  lease 
term,  with  a  bona  fide  intent  to  complete  a  producing 
well. 

I«§£3I_liadindx_lB£^r  55  IBLA  167  (June  9,  1981) 


Determinations  by  Geological  Survey  delineating 
two  CDmmunicat ing  gas-bearing  structures  or  sands  and 
providing  that  unitization  of  leases  producing  gas  fro« 
these  sands  is  in  the  interest  of  conservation  will  be 
affirmed  where  the  record  shows  that  these  determina- 
tions were  reasonably  based  on  facts  of  record. 

A  challenge  to  decisions  by  Geological  Survey  (1) 
that  various  outer  continental  shelf  wells  are  produc- 
ing from  common  reservoirs,  i..e..,  that  they  are  "compe- 
titive," and  (2)  that  unitization  of  these  wells  is 
necessary  in  the  interest  of  conservation,  will  not  be 
sustained  where  there  is  a  preponderance  of  substantial 
and  persuasive  evidence  to  support  the  Survey's  find- 
ings. 

where  Geological  Survey  has  ordered  all  outer  con- 
tinental shelf  lessees  with  producing  wells  in  two 
delineated  competitive  reservoirs  to  comply  with  a  plan 
to  allocate  production  on  the  basis  of  percentage  of 
orijinal  net  acre-feet  of  gas  sand,  this  order  will  be 
affined  in  the  absence  of  a  clear  showing  that  another 
method  of  allocation  is  superior. 

renneco_Oil  Coii_rexaco1_  Inc.,  57  IBLA  85  (Aug.  24, 
1931) 


To  qualify  for  a  2-year  extension  pursuant  to 
30  U.S.C.  *  226(e)   (1976),  the  evidence  must  show  that 
actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  laase  under  an 
approved  communi t iza tion  agreement,  on  the  last  day  of 
ths  lease  term,  with  a  bona  fide  intent  to  complete  a 
producing  well. 

TennecD_Oil_Coir  63  IBLA  339  (Apr.  28,  1982) 


Where  the  parties  to  a  unit  agreement  forward  to 
Geological  Survey  documents  evidencing  their  intention 
to  terminate  the  unit  but  such  documents  are  not  nailed 
until  the  expiration  date  of  one  of  the  leases  in  the 
unit,  such  lease  is  not  entitled  to  the  2-year  exten- 
sion provided  by  30  U.S.C.  «  226(j)  (1976)  for  leases 
in  effect  at  the  termination  of  an  approved  unit  plan. 

k3H*£i!i§_ftesotirces_Cgij!^,    64  IBLA  153  (Hay  24,  1982) 


Where  a  unit  agreement  approved  by  the  Department 
provides  that  where  a  leased  tract  committed  to  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a  new  lease  within  6  months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
right  to  lease  such  lands  within  a  participating  area 
in  the  unit  and  to  have  agreed,  in  consideration  of 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  United  States  is  considered  to  re  the  "fee  cwner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 

S§l£o_Develop.ment_Cor2:.,  66  IELA  134  (Aug.  10,  1982) 


Under  regulations  adopted  pursuant  to  sec.  5(a)  of 
the  Outer  Continental  Shelf  Lands  Act,  toth  before  and 
after  its  amendment  in  1978,  the  Geological  Survey  can 
direct  two  lessees  on  a  single  competitive  offshore 
gas  reservoir  to  enter  into  a  unit  agreement  if  doing 
so  is  "in  the  interest  of  conservation."   Survey's 
decision  to  require  unitization  will  be  affirmed  where, 
but  for  unitization,  one  of  the  lessees  would  have  teen 
entitled  to  drill  an  additional  well  or  wells  in  order 
to  protect  its  correlative  rights,  in  view  of  the  waste 
of  expensive,  critical  offshore  drilling  resources  and 
the  potential  for  adverse  environmental  consequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  of  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultimate  recovery. 

where  actual  production  figures  from  a  jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitlement  to  gas-in-place,  as  deter- 
mined by  Geological  Survey,  by  a  factor  of  almost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  might 
have  unfairly  increased  its  production,  the  matter  will 
be  referred  for  a  hearing  to  allow  that  party  to  show 
that  Survey's  entitlement  determination  is  incorrect. 

Sun_Cil_Co^_et_ali_JAEE£llan^slx_Shell_Oil  Co. 
ii££SlIesL._67  IBLA  80  Tsept.  10,  1982) 


"Paying  quantities."   For  the  purposes  of  the 
extension  provision  of  30  U.S.C.  »  226  (j)   (1976)  relat- 
ing to  leases  committed  to  a  unit  plan  of  developnent , 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  tut  does 
not  include  recovery  of  drilling  expenditures. 

l5ies_Petroleum_Corj:._et_ali,  67  IBLA  246  (Sept.  24, 
1982)  "  89  I.D.  480 


where  only  a  portion  of  an  oil  and  gas  lease  is 
committed  to  an  approved  unit  agreement,  sec.  17  (j)  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  %    226  (j) 
(1976),  mandates  the  segregation  of  the  noncommitted 
lands  into  a  separate  lease. 

Sec.  17(j)  of  the  Mineral  Leasing  Act,  as  amended, 
30  U.S.C.  »  226  (j)   (1976),  contains  no  aut  hor  ity~l  or 
the  Department  to  segregate  a  unitized  lease  into 
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2Ik_*!i£_2AS_LEASES —  Cont  inue(j 

UNIT  AND  COOPERATIVE  AG REEHE NTS--COD t inued 

separate  leases  upon  its  partial  elimination  froa  a 
unit  plan  by  reason  of  contraction  of  the  unit  area. 

M£athon_Oil_Co.._et_al..  78  IBLA  102  (Dec.  20,  1983) 
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Conocoi_Inc:.,  80  IBLA  161  (Apr.  11,  198U)   91  I.D.  181 
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Pi£§ance_Partners,  82  IBLA  101  (July  21,  1894) 


A  finding  that  an  oil  and  gas  lease  has  expired 
for  failure  of  one  of  several  lessees  of  record  to 
execute  a  joinder  to  a  unit  agreeaent  for  a  producing 
unit  will  be  set  aside,  in  the  absence  of  intervening 
rights  in  the  leasehold,  where  a  substantial  allegation 
is  aade  that  an  assignment  of  record  was  intended  by 
tha  parties  to  convey  all  the  interest  of  that  lessee 
to  an  assignee  who  tiaely  executed  a  joinder  to  the 
unit  agreement. 

SonsantoJTOj.,  82  IBLA  108  (July  21,  198U) 


Where  a  unit  operator  seeks  to  include  certain 
acreage  in  a  unit,  BLW  aay  properly  declare  the  acreage 
not  coaaitted  if  all  working  interests  have  not  been 
coaaitted;  however,  such  a  det er aination  will  be  set 
aside  where  on  appeal  BLH  expresses  its  willingness  to 
consider  the  acreage  partially  coaaitted. 

Coors  Energy  Co..    82  IBLA  212  (Aug.  22,  198U) 


WELL  CAPABLE  OF  PBOD0CTIOI 


2 Ii_ifi£_G*S_L EASES- -Continued 

WELL  CAPABLE  OF  PRODUCTION--Con tinued 

An  oil  and  gas  lease  coaaitted  to  a  unit  agreement 
expires  at  the  end  of  its  primary  tern  if  there  is  then 
no  well  capable  of  production  of  oil  or  gas  in  paying 
quantities  within  it  or  any  lease  comaitted  to  the 
unit,  and  there  are  no  other  statutory  reasons  for  ex- 
tending it. 

Where  the  State  Office  deteraines  that  an  oil  and 
gas  lease  coaaitted  to  a  unit  has  expired  at  the  end  of 
its  priaary  tera  because  there  is  not  within  it  or  the 
unit  a  well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  for 
a  hearing  on  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  of  fact  regarding  the  status  of 
wells  in  the  unit. 

fijJ£t°I>^Ma.i*.si_Inc.,  U7  IBLA  125  (Apr.  29,  1980) 
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Enerai-liadina^nCi,  50  IBLA  9  (Sept.  5,  1980) 


An  oil  and  gas  lease,  which  is  in  its  extended 
term  because  of  production,  terminates  when  produc- 
tion ceases  unless  pursuant  to  30  U.S.C.  i    226(f) 
(1976):  (1)  reworking  or  drilling  operations  are  begun 
within  60  days  after  cessation  and  are  continued  with 
reasonable  diligence  until  production  resumes;  (2) 
the  Secretary  has  ordered  or  consented  to  suspension 
of  operations  or  production;  or  (3)  for  lands  on  which 
there  is  a  well  capable  of  production,  the  lessee  places 
the  well  in  production  within  60  days  of  receipt  of 
notice  to  do  so. 

Michael  P.  Grace.  50  IBLA  150  (Sept.  26,  1980) 


An  oil  and  gas  lease  which  is  in  its  extended  tera 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Opon  a  determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  tera  ty  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 


An  oil  and  gas  lease  which  is  in  its  extended  tera 
by  reason  of  production  terainates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Robert  Hawkins.  US  IBLA  105  (Jan.  17,  1980) 

J2kfl_2i._Swanson,  66  IBLA  200  (Aug.  13,  1982) 


i2h n_ Swan son,  51  IBLA  239  (Dec.  15,  1980) 


Upon  a  deteraination  that  production  has  ceased 
on  an  oil  and  gas  lease  in.  its  extended  tera  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 


a?a 


2IL_MD_2 AS _L  E AS  ES  —  Co d  t  i  nu  ed 

WELL  CAPABLE  OF  PBODUCTION — Continued 

evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

Iiliard_Pease_0il_6_Gas_Coi,  52  IBLA  379  (Feb.  19,  1981) 


where  a  unit  agreement  specifies  that  a  determin- 
ation whether  a  well  completed  prior  to  the  effective 
data  of  the  agreement  is  capable  of  producing  in  paying 
quantities  will  be  deferred  until  completion  of  a  well 
capable  of  producing  in  paying  quantities  under  the 
unit  agreement,  wells  completed  prior  to  the  effective 
date  of  the  agreement  and  capable  of  production  in  pay- 
ing quantities  will  not  extend  a  unitized  lease  upon 
which  no  such  well  exists. 

Ea§Edi_l£iding.i._Inci,  5d  IBL&  167  (June  9,  1981) 


Where  the  record  shows  that,  at  the  end  of  the 
priiary  term  of  a  noncompetitive  oil  and  gas  lease, 
there  is  no  active  production  of  oil  or  gas  in  paying 
quantities  from  the  lease  area  and  no  well  capable  of 
such  production,  the  lease  terminates  automatically  by 
operation  of  law  as  of  the  expiration  date  of  the  lease, 
in  the  absence  of  allegations  by  the  lessees  that  there 
was  such  production  or  a  well  capable  of  such  produc- 
tion. 

Assuming,  arguendo,  that  an  oil  and  gas  lease  area 
contained  a  wall  capable  of  production  of  oil  or  gas  in 
payinj  guantities  on  its  expiration  date,  the  lease 
terminates  automatically  as  of  this  date  if  the  lessee 
fails  to  comply  with  a  60-day  notice  from  Geological 
Survey  to  put  this  well  into  production.   An  alleged 
filing  of  information  showing  production  2  years  after 
the  expiration  of  the  60-day  notice  period  would  not 
resuscitate  the  lease. 

Where  an  oil  and  gas  lease  has  already  terminated 
by  operation  of  law,  the  subsequent  issuance  by  Geo- 
logical Survey  of  a  60-day  notice  to  produce  does  not 
renew  the  lease. 

Siward_Hi_CoUharp.A_DaJ1e_Fi_Killian,  58  IBLA  234 
T5ct.  6.  1981) 


"Payinj  quantities."   For  the  purposes  of  the 
extension  provision  of  30  U.S.C.  %    22b(j)   (1976)  relat- 
ing to  leases  committed  to  a  unit  plan  of  development, 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  but  does 
not  include  recovery  of  drilling  expenditures. 

Yates  Petroleum  Corp.  at  al.,  67  IBLA  246  (Sept.  24, 
1982)  89  I.  D.  480 


No  lease  for  lands  on  which  there  is  a  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a  pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.   Upon  a  BLfl  determination  that  a  lease  has 
expired  at  the  end  of  its  extended  term  because  the 
well  on  the  leasehold  is  not  capable  of  production  in 
payinj  juantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a  hearing  on 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  of  fact 
regarding  the  status  of  the  well. 

C  5  K  Petroleum,  Inc..  Twin  Arrow.  Inc..  70  IBLA  354 
TFeb.  3,  1983) 


fili_  *  .SB-Si  S._  l  jj  A  S  E  S — Continued 

WELL  CAPABLE  OF  PRODUCTIOH — Continued 

"Paying  quantities."   For  the  purposes  of  a  com- 
munitization  agreement  providing  for  the  extension  of 
such  agreement  so  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
requires  production  sufficient  for  the  lessee  to 
recover  the  costs  of  operation  and  marketing  but  not 
to  recoup  drilling  costs. 

Hoover  £  Bracken  Energies.  Inc..  71  IBLA  220  (Bar.  17, 
198  3)" 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Upon  a  determination  that  production  has  ceased  on 
an  oil  and  gas  lease  in  its  extended  term  by  reascn 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

Impel  Energy  Corp..  71  IBLA  237  (Bar.  18,  1983) 


In  the  absence  of  actual  production  of  oil  and  gas 
in  paying  quantities,  a  lease  that  has  concluded  its 
primary  term  and  is  enjoying  a  2-year  extension  by 
reason  of  actual  drilling  operations  (43  CFR  3107.2-3) 
will  not  expire  if  there  exists  on  the  lease  a  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
and  BLH  has  failed  to  serve  notice  on  the  lessee  by 
registered  or  certified  mail  to  place  such  well  in  pro- 
ducing status  within  a  reasonable  time. 

Hancock  Enterprises.  74  IBLA  292  (July  27,  1983) 


0IL..SHALE 

GENERALLY 

"Oil  shale."   Rock  containing  less  than  3  gallons 
per  ton  of  kerogen  is  not  distinguishable  from  average 
shale  or  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale."   Discovery  of  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 

Onited  States  v.  Weber  Oil  Co.  et  al..  68  IBLA  37 
(Oct.  21,  1982)  "  89  I.D.  538 


MINING  CLAIHS 

The  Supreme  Court  has  determined  that  a  finding  of 
present  marketability  as  of  Feb.  25,  1920,  is  not  a  pre- 
requisite to  a  determination  that  oil  shale  deposits 
are  valuable  mineral  deposits  within  the  meaning  of  the 
general  mining  laws,  and  has  excepted  oil  shale  claims 
from  the  general  rules  of  discovery  for  mining  claims. 

Frederick  H.  Larson  v.  State  of  Otah,  50  IBLA  382 
(Oct.  22,  1980) 
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_I___HAL_-- Continued 

MINING  CLAIBS--Continued 

In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 
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OBB  CIBCULAB  A-76 

An  appeal  claiming  that  the  Government  failed  to 
conduct  a  new  cost-comparison  study  before  changing 
from  a  leased  aircraft  to  a  Government  aircraft  for 
transportation  services  is  dismissed  for  lack  of 
jurisdiction  because  the  appeals  process  does  not 
provide  for  the  deciding  official  to  order  new  cost- 
comparison  studies. 


A___al_o__Ontario  Pli_ht_Service_  I_c_, 
IBCA-18l2(A-76)  ,  Tsept  .~207~198U  )  ~" 


91  I.D.  321 


A  contractor's  appeal  is  denied  where  his  chal- 
lenge of  the  Government's  cost  estimate  claimed 
significant  differences  between  the  work  scope  of  the 
estimate  and  the  performance  work  statement  of  the 
bid,  and  the  Government  provided  a  correlation 
between  the  two  showing  the  work  scope  to  be  identi- 
cal in  both  documents. 


"Oil  shale."   Rock  containing  less  than  3  gallons 
per  ton  of  kerogen  is  not  distinguishable  from  average 
shale  at  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale."   Discovery  of  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 

Where  evidence  creates  only  inferences  of  lack  of 
goad  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 


AjEeal_o______A__ociates_  I  nc_ ,  IBCA-1811  (A-76)  , 

(Oct.  5,  198«)  91  I.D.  325 


On  reconsideration,  an  order  of  dismissal  for  lack 
of  jurisdiction  is  affirmed  where  the  circular  does  not 
provide  for  the  appeal. 


Appeal  of  Ontario  Flight  Service,  Inc.,  IBCA  1812 
(A-76)   (Dec.  12,  198U)  "  91  I.D. 
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The  Department  is  not  barred  by  the  equitable  doc- 
trines of  laches  or  waiver  from  declaring  oil  shale 
placer  mining  claims  null  and  void,  since,  until  patent 
issues,  it  has  the  power  and  duty  to  invalidate  adverse 
interests  in  public  lands  as  required  by  governing  laws. 

United_States  v__Weber  Oil_Co.  et  al_,  68  IBLA  37 
(Oct7~2l7  1982)"  "  89  I.D.  538 


An  appeal  arising  out  of  a  cost  comparison  by 
the  National  Park  Service  under  OHB  Circular  A-76  is 
dismissed  as  moot  where  a  newly  enacted  statute  pro- 
hibits the  Rational  Park  Service  from  awarding  any 
contracts  pursuant  to  the  Circular  absent  specific 
appropriations  therefor,  and  no  specific  appropria- 
tions are  provided  for  the  purpose  of  the  contract. 


WITHDRAWALS 


Appeal  of  Applicators,  Inc. 
1984) 


IBCA-1797  (A-76)  ,  (Dec.  31, 
91  I.D.  365 


Lands  which  are  known  to  be  underlain  by  deposits 
of  oil  shale  are  withdrawn  from  desert  land  entry  by 
Exec.  Order  Ho.  5327  (Apr.  15,  1930) ,  and  a  desert  land 
application  far  such  lands  is  properly  rejected. 


Appeal  of  Crimson 
(Dec.  31,  198U) 


Enterprises.  Inc. 


IBCA-1876  (A-76)  , 
91  I.D.  366 


ArEe.e_j3nes_et._alj.,  61  IBLA  1U9  (Jan.  18,  1982) 


A  placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  Ho.  U522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

£kiEle_____Phi_li__,  78  IBLA  320  (Jan.  24,  198«) 


(lining  claims  located  for  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 
Order  Na.  5327,  as  to  nonmetallif erous  minerals,  and 
Public  Land  Order  Ho.  4522,  as  to  metalliferous 
minerals,  are  properly  declared  null  and  void  ab 
initio. 

5k4eral__if__Cor__,  81  IBLA  103  (flay  30,  1984) 


OBEGCH  AHD  CALIFORNIA  BAILBOAC  AHD  RECOHVEyiD  CQOS 
BAT  GRAHT.LAHDS 

GENERALLY 

Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPHA) ,  wilderness  review 
under  sec.  603  of  FLPHA  is  applicable  to  Oregon  and 
California  railroad  (OSC)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
The  Act  requires  OSC  lands  to  be  managed  for  per- 
manent forest  production.   Ho  wilderness  review  is 
required  where  the  OSC  lands  are  being  managed  for 
commercial  timber  production. 

Julie  Adams  et  al . .  45  IBLA  252  (Feb.  4 ,  1980) 


The  provisions  of  sec.  603(a),  FLPHA,  requiring 
the  Secretary  to  review  those  roadless  areas  of  5,000 
acres  or  more  having  wilderness  characteristics  does 
not  apply  to  revested  Oregon  and  California  (OSC)  Bail- 
road  lands  classified  as  timberlands. 


Oregon  Wilderness  Coalition.  15  IBLA  317  (Feb.  7,  1980) 
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OREGON_AND_CALIFORNIA_RAI  LROAD_  4  ND_  RECONV  EYEJLCOOS 
BAY    GRANT~LANDS--Continued 


OREGQN_ANp_CALIFORNIA_RAILROAD_AND_R£CONVEj(ElJ_COOS 
~BAY    GRANT    LANDS — Continued 


GENERALLY — Continued 

Lands    which    were    revested    under    the    Act    of    June    9, 
191b,    39    Stat.    218,    and    were    subsequently    conveyed    to 
private   owners    do   not    regain    their    status   as    revested 
06C    lands   upon   a    later    reconveyance    back    to   the   United 
States. 

J!JSi2£_I;^_2ennis,    61    IBLA    8    (Dec.    29,    1981) 


Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  wilderness  review 
under  sec.  603  of  FLPMA  is  applicable  to  Oregon  and 
California  Railroad  (06C)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
Ths  Act  requires  OSC  lands  to  be  managed  for  per- 
manent forest  production.   No  wilderness  review  is 
required  where  the  OSC  lands  are  being  managed  for 
commercial  timber  production. 

0r2I2a_^ilderness_Coalit ion,     71    IBLA    67     (Feb.    22, 
1983) 


MINING  CLAIMS 

The  Bureau  of  Land  Management  properly  reserves 
to  the  United  States  in  a  mineral  patent  for  0  £  C 
revested  grant  lands  the  timber  now  on  a  mining  claim 
subject  to  the  Act  of  June  9,  1916,  39  Stat.  218,  and 
the  timber  now  or  hereafter  growing  on  a  mining  claim 
subject  to  the  Act  of  Apr.  8,  1918,  62  Stat.  162. 

Josep.h_Ai_Barnes_et_ali,  78  IBLA  "46  (Dec.  13,  1983) 

90  I.D.  550 


TIMBER  SALES--Continued 

A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  the  lands  involved  will  not 
regenerate  within  the  time  contemplated  ty  the  appli- 
cable rules  tears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusion. 

A  party  who  challenges  a  decision  to  sell  timber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  recrea- 
tional values,  or  the  economic  stability  of  surrounding 
communities  must  show  not  only  that  some  adverse  effect 
will  result  because  of  timber  harvesting,  tut  that 
these  effects  are  of  sufficient  magnitude  so  as  to 
render  the  decision  to  harvest  contrary  to  the  appli- 
cable laws  and  regulations. 

where  the  evidence  establishes  that  ELM  failed  to 
conduct  a  cultural  resource  inventory  in  conformity 
with  the  applicable  rules  and  regulations  prior  tc 
offering  timber  for  sale,  BLH  will  be  required  to 
conduct  a  complete  and  proper  cultural  resource  inven- 
tory before  entry  onto  the  land  for  harvesting  is 
permitted. 

In  re_Lick  Gulch_Timber_Sale,  72  IBLA  261  (Apr.  28, 
19837  "  90  I.D.  189 


A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  allowable  cut  has  been  exceeded  and 
that  pertinent  environmental  considerations  were  dis- 
regarded bears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusions. 

In_r e_0t t er_S 1 ide_T imber_Sale ,  75  IBLA  380  (Aug.  31, 
1983) 


TIMBER  SALES 

Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  wilderness  review 
under  sec.  603  of  FLPMA  is  applicable  to  Oregon  and 
California  railroad  (06C)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
The  Act  requires  OSC  lands  to  be  managed  for  per- 
manant  forest  production.   No  wilderness  review  is 
required  where  the  OSC  lands  are  being  managed  for 
commercial  timber  production. 

J>ikL§_&.dams_et_al.  ,  «5  IBLA  252  (Feb.  U,  1980) 


With  respect  to  the  management  of  timber  resources 
subject  to  the  Act  of  Aug.  28,  1937,  which  relates  to 
Oregon  and  California  Railroad  and  Reconveyed  Coos  Bay 
Grant  Lands,  any  conflict  or  inconsistency  between  that 
Act  and  the  Federal  Land  Policy  and  Management  Act  of 
1976  must  be  resolved  in  accordance  with  the  former. 
However,  where  no  relevant  conflict  is  shown,  FLPHA's 
definition  of  "sustained  yield"  will  apply  to  both 
statutes. 

iiSiOiliS^.,  61  IBLA  166  (Jan.  25,  1982) 


"Sustained  yield."   As  used  in  sec.  1  of  the  Act 
of  Aug.  28,  1937,  U3  U.S.C.  »  1181a  (1976) ,  the  term 
"sustained  yield"  means  that  the  level  of  timber 
harvesting  established  should  be  such  that,  consider- 
ing present  levels  of  silviculture  techniques,  a 
constant  amount  of  timber  will  be  annually  available 
on  an  indefinite  basis. 


A  BLM  decision  to  proceed  with  a  proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed in  the  absence  of  a  showing  that  the  decision  is 
clearly  in  error. 

An  appellant  who  levels  specific  criticisms  cf  a 
BLM  decision  to  proceed  with  a  timber  sale  in  an 
attempt  to  overturn  the  sale  as  being  poorly  planned 
and  ill-conceived  cannot  prevail  where  the  record  shows 
that  BLH  complied  with  applicable  law  and  procedures  in 
offering  the  tract  for  sale  and  where  many  of  the  con- 
cerns and  criticisms  amount  to  mere  expressions  of 
disagreement  with  BLM's  conclusions.   An  appellant's 
judgment  cannot  be  substituted  for  that  of  BLM  on  the 
basis  of  arguable  differences  of  opinion. 

J*°E££  I-S-i-Sa  1  i  sbur  2 ,  79  IELA  370  (Mar.  26,  1984) 


A  decision  by  BLH  denying  a  protest  to  a  proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
not  present  sufficient  evidence  that  the  sale  area  was 
misclassif ied  as  high-intensity  land. 

Where  BLM  removes  concentrated  unplantable  zones 
from  the  area  of  a  proposed  timber  sale,  that  area  is 
not  misclassif ied  as  high- intensity  land  even  though 
small  unplantable  zones  are  interspersed  throughout  it. 

In  re  Chapnan-Keeler  Timber  Sale,  80  IBLA  237 
(Apr.  30,  198U) 


0REGON_AND_CALIFgRNIA_R4ILRgAp_ANp_BECONVEYED_COOS 
fiiI_5Ri  •!!_£:*  i£I — Continued 

TIMBER  SALES--Continued 

A  decision  by  BLM  denying  a  protest  to  a  proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
not  present  sufficient  evidence  that  the  sale  area  was 
■isclassif led  as  high-intensity  land. 

BLM  nay  deviate  from  provisions  contained  in  an 
en virinment al  impact  statement  with  respect  to  regen- 
eration cutting  in  a  planned  - 1 imber  sale  where  the 
deviation  is  not  so  significant  as  to  reguire  prepara- 
tion of  a  supplemental  environmental  iapact  statement. 

BLM  may  properly  proceed  with  a  proposed  timber 
sale  where  the  environmental  assessment  of  the  sale 
considered  all  relevant  factors,  including  the  impact 
of  road  construction  on  soil  erosion,  wildlife  and  rec- 
raational  resDurces. 

In_re_Bald_Point_Timber_Sale,  BO  IBLA  304  (Hay  4,  1984) 


°I}IIJL£2N!OINTi£_SHELF_LANDS_ACT 
(See_also  Cil  £  Gas  Leases  —  if  included  in  this  Index.) 

GENERALLY 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.   Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  en 
the  Department. 

£*i2B_Co..t_U_.S..A..,  45  IBLA  313  (Feb.  6,  1980) 


The  Outer  Continental  Shelf  Lands  Act,  as  amended, 
43  U.S.C.  ««  1331-56  (Supp.  II  1978),  provides  the 
exclusive  authority  for  the  development  of  minerals  on 
the  outer  continental  shelf.   Mining  claims  situated  on 
the  outer  continental  shelf  assertedly  located  pursuant 
to  the  placer  provisions  of  the  general  mining  law, 
30  U.S.C.  ««  35-36  (1976),  must  be  declared  null  and 
void . 


In  reviewing  a  denial  by  the  BLM  of  a  protest  of 
a  timber  sale  on  lands  managed  pursuant  to  the  Act  of 
Aug.  28,  1937  (0  £  C  Act),  4  3  O.S.C.  6  llBla  (1982), 
on  the  issue  of  violation  of  the  principle  of  "sus- 
tained yield,"  the  Board  will  defer  to  BLM's  judgment 
in  the  absence  of  a  clear  showing  of  failure  to  con- 
sider critical  factors  or  that  the  timber  sale  is  not 
supported  by  the  administrative  record. 

In  determining  regeneration  for  purposes  of  high- 
intansity  timber  management  land,  the  term  "stocked" 
referring  to  the  number  of  suitable  trees  per  acre  is 
properly  distinguished  from  "established"  referring  to 
a  stand  of  suitable  growing  trees  which  have  survived 
at  least  one  growing  season. 

In_re_Thomp_son_Cree!c_Timber_Sale,  81  IBLA  242  (June  7, 
1984) 


A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  clearcutting  is  an  inappropriate 
method  to  be  employed  and  that  pertinent  environmental 
considerations  were  disregarded  bears  the  burden  of 
establishing  both  the  factual  predicates  and  the  ulti- 
mate canclusions. 

Where  the  record  reflects  that  the  BLM  decision 
not  to  do  class  III  onsite  cultural  resource  studies  on 
the  timber  sale  units  was  made  without  the  consultation 
process  as  reguired  by  36  CFR  800.4  (a)  (1)  ,  BLM  will 
be  reguired  to  so  consult  and  to  take  whatever  further 
action  is  reguired  as  a  result  of  the  consultation 
process  prior  to  any  entry  by  the  timber  purchaser. 

£urtin_Mitchell_6_STAND,  82  IBLA  275  (Aug.  31,  1984) 


A  party  who  challenges  a  decision  to  sell  timber 
on  thi  ground  that  timber  harvesting  will  adversely 
affect  water  guality,  plant  and  animal  life,  property 
values,  or  the  economic  stability  of  surrounding  com- 
munities must  establish  the  decision  to  proceed  with 
the  timber  sale  is  erroneous. 


f  2li_J3acE  lva  i  n ,  50  IELA  303  (Oct.  7,  1980) 


87  I.D.  478 


Apart   from    control    over    authorizations    to   exploit 
the   mineral    resources   of    the   OCS,    the    Department    has   no 
authority    to   regulate    activities   affecting    mineral 
resources   on    the    CCS. 

The    National    Historic    Preservation    Act,    Outer 
Continental    Shelf   Lands   Act   and    National    Environmental 
Policy    Act    authorize    a   stipulation    which    provides    that 
a    cultural    resource    included    on   or   eligible   for    inclu- 
sion  on    the    National    Register    which    is   discovered    by    an 
OCS    lessee   as   a    result   of   lease   operations    and    which    is 
salvaged,    be    made   reasonably   available    to   recognized 
scientific   or    educational    institutions   for    study. 

Clarification    of    Authorities    and    Responsibilities   for 
Identifying    and    Protecting   Cultural    Resources   on    the 
OuiIl_Continental_SheIf ,    M-36928~  (Nov.    247    1980)"" 

87    I.e.    593 


The  legislative  history  of  the  OCS  Lands  Act  shows 
that  the  Secretary  is  authorized  to  modify  and  incor- 
porate the  regulatory  provisions  of  the  Mineral  Leas- 
ing Act,  as  they  existed  in  1953  when  the  OCS  Lands  Act 
was  passed,  into  OCS  leasing  regulations  as  the  circum- 
stances of  offshore  leasing  make  appropriate. 

The  Secretary  generally  is  free  to  adopt  any  rea- 
sonable regulatory  measures  which  he  determines  to  be 
necessary  and  proper  to  prevent  waste,  conserve  natural 
resources,  protect  correlative  rights,  or  carry  out  the 
leasing  provisions  of  the  OCS  Lands  Act,  regardless  of 
whether  such  measures  are  expressly  listed  in  either 
that  Act  or  the  Mineral  Leasing  Act. 

New  PCS  Unitization  Rules  —  Authority  of  the  Secretary 
to  Segregate  Partially  Unitized  Offshore  Cil  and  Gas 
Leases,  B-36927  (Dec.  16,  1980)  "  87  I.c7  6  16 


In_re_Crooked_Cedar_Timber_Sale,  83  IBLA  329  (Nov.  5, 
1984) 


Use  of  consultation  procedures  of  sec.  18  of  the 
Outer  Continental  Shelf  Lands  Act,  43  U.S.C.  i    1344 
(Supp.  II  1978),  are  not  reguired  for  annual  review  of 
an  approved  5-year  OCS  leasing  program  under  sec.  18(e) 
of  the  Act. 


Under  sec.  18  of  the  Outer  Continental  Shelf 
Lands  Act,  43  U.S.C.  t  1344  (Supp.  II  1978),  a  reap- 
proval  must  include  a  schedule  of  proposed  lease  sales 
for  the  full  5-year  period  following  reapproval  but  may 
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not  include  sales  beyond  the  5-year  period.   A  revision 
permts  changes  within  an  existing  approved  schedule 
without  requiring  an  extension  of  that  schedule  to 
include  a  full  5  years  after  revision. 

Under  sec.  18  of  the  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  »  1344  (Supp.  II  1978),  a  revision  nay 
add,  delete,  delay  or  advance  sales  and  planning  mile- 
stones within  an  approved  5-year  program.   A  revision 
cannot  be  used  to  tack  additional  sales  or  milestones 
onto  the  end  of  an  approved  5-year  program.   Only  a 
reapproval  can  add  sales  beyond  an  existing  approved 
p  r  o  j  r  a  i . 

Sec.  18(e)  of  the  Outer  Continental  Shelf  Lands 
Act,  41  U.S.C.  <>  1344(e)   (Supp.  II  1978),  states  in 
discussing  revisions  and  reapprovals  that  only  a  revi- 
sion which  is  not  significant  may  escape  the  require- 
ment of  sec.  18  consultation  procedures.   A  fortiori, 
all  reapprovals  reguire  use  of  these  procedures. 
Therefore,  the  procedures  must  be  followed  to  schedule 
any  sales  or  milestones  beyond  the  existing  5-year 
program. 

Under  sec.  18  of  the  Outer  Continental  Shelf 
Lands  Act,  43  U.S.C.  t>  1344  (Supp.  II  1978),  the  Sec- 
retary has  considerable  discretion  to  determine  whether 
or  not  the  deletion,  delay  or  advancement  of  sales  or 
milestones  within  an  approved  5-year  program  is  a  sig- 
nificant revision. 

Planning  milestones  and  sale  dates  beyond  the 
5-year  horizon  can  be  made  available  as  a  matter 
of  information,  but  final  approval  of  a  schedule 
containing  such  sales  cannot  occur  until  the  proce- 
dures of  sec.  18  have  been  followed.   Those  mile- 
stones occurring  within  the  5-year  period  that  apply 
to  sales  expected  beyond  5  years  may  be  included  in  a 
reapproved  schedule. 

Annual  Review,  Revision  and  Reapproval  of  5-Year  PCS 
Oil_and~Gas  LeasingPrograas,  H-36932  (Jan.  57  198lf 

88  I.D.  20 


An  application  to  purchase  offshore  royalty  oil, 
submitted  in  response  to  a  notice  published  in  the  Fed; 
S£al  Rej_ister  on  Jan.  14,  1980,  is  properly  rejected 
where  the  applicant's  runs  to  stills  per  calendar  day 
exceed  the  applicant's  refining  capacity  per  calendar 
day  . 

2aitsan_Ref lninj.Co^.,  57  IBLA  53  (Aug.  17,  1981) 


An  application  to  purchase  offshore  royalty  oil, 
submitted  in  response  to  a  notice  published  in  the 
£§deral  SSiiSter  on  Jan.  14,  1980,  is  properly  rejected 
where  the  refinery  capacity  presented  in  the  applica- 
tion was  not  certified  by  the  Economic  Regulatory  Admin- 
istration as  operable  on  or  before  Apr.  1,  1980,  as 
required  by  the  notice  of  sale. 

I§th!.us_Ref inin j_Corp_i,  bO  IBLA  331  (Dec.  22,  1981) 


Under  the  civil  penalty  provision  of  sec.  24  (b) 
of  the  Outer  Continental  Shelf  Lands  Act,  notice  of  a 
violation  and  failure  to  correct  the  violation  within 
such  reasonable  period  of  time  as  may  be  allowed  is  a 
prerequisite  to  liability. 

£222£2i_Il!£i>  78  IBLA  192  (Jan.  5,  1984) 


GEOLOGICAL  AND  GEOPHYSICAL  EXPLORATION 

Generally 

A  deep  stratigraphic  test,  whether  drilled  on  or 
off  a  structure  believed  to  hold  oil  or  gas,  is  a  kind 
of  geological  exploration.   Therefore,  the  Secretary  has 
the  authority  to  allow  prelease  on-structure  tests  under 
sec.  11  of  the  Outer  Continental  Shelf  Lands  Act. 

On;Structurex_Deep_Stratig.raEhic_Test  Wells,  M-36922 
7oct7~297  1980)""  87  I.D.  517 


Under  30  CFR  251.6-3  (d),  the  Director  of  Geologi- 
cal Survey  will  require  republication  of  an  exploratory 
test  drilling  application  and  a  period  for  other  per- 
sons to  join  in  a  venture  as  original  participants 
without  penalty  where  the  applicant  proposes  changes  to 
the  original  application  and  the  Director  determines 
that  those  changes  are  significant.   Proposed  changes 
to  the  Department  of  the  Interior's  announced  Outer 
Continental  Shelf  leasing  schedule  or  proposed  changes 
to  regulations  governing  test  drilling  are  not  signifi- 
cant changes  within  the  meaning  of  30  CFR  251.6-3(d). 

She  1  l.Oij^COi ,  66  IELA  397  (Aug.  31,  1982)  89  I.D.  430 


30  CFR  251.6-3  (a)  directs  that  a  person  proposing 
to  drill  a  deep  stratigraphic  test  well  provide  an 
opportunity  through  a  signed  agreement  for  other 
interested  persons  to  participate  on  a  cost-sharing 
basis.   Where  an  oil  company  announces  such  a  proposal, 
makes  itself  available  to  discuss  the  proposals,  and 
negotiates  details  of  the  agreement  with  interested 
parties,  it  has  provided  the  required  opportunity.   A 
person  that  indicates  an  interest,  participates  in  dis- 
cussion of  the  proposal,  and  thereafter  notifies  the 
company  that  it  has  decided  not  to  participate  has  not 
been  denied  the  opportunity  to  participate. 

Under  30  CFR  251.6-3  (d),  the  Director  of 
Geological  Survey  will  only  require  republication  of 
exploratory  test  drilling  applications  and  a  period 
for  other  persons  to  join  in  a  venture  as  original 
participants  without  penalty  where  the  applicant 
proposes  changes  to  the  original  application  and  the 
Director  determines  that  those  changes  are  significant. 
Changes  negotiated  in  the  cost-share  ajreement,  the 
correction  of  an  error  in  the  published  description  of 
the  location  of  a  well,  and  changed  circumstances  not 
affecting  the  application  are  not  significant  changes 
as  contemplated  by  30  CFR  251.6-3  (d). 

5°j!io_AiiSJSi_£SiiIo2e uj_C Oj. ,  68  IBLA  250  (Nov.  16,  1982) 


Limitation  of  a  small  refiner's  allocation  in  a 
sale  of  Outer  Continental  Shelf  royalty  oil  under 
sec.  27  (b) (2)  of  the  Outer  Continental  Shelf  Lands  Act, 
£§  trended,  43  U.S.C.  <>  1353(b)(2)  (Supp.  II  1978),  to 
excess  refinery  capacity,  as  determined  by  subtracting 
the  volume  of  oil  actually  refined  in  a  representative 
period  from  the  applicant's  refinery  capacity,  is  both 
reasonable  and  consistent  with  the  statutory  authority. 

Hi^l*aSEi£a_Ref  ininj_Co.  ,  61  IBLA  84  (Dec.  31,  1981) 


Under  30  CFR  251.6-3  (d),  the  Director  of  the 
Minerals  Management  Service  will  require  republication 
of  an  exploratory  test  drilling  application  and  a 
period  for  other  persons  to  join  in  a  venture  as 
original  participants  without  penalty  where  the  appli- 
cant proposes  changes  to  the  original  application  and 
the  Director  determines  that  those  changes  are  signi- 
ficant.  Deepening  of  a  test  well  in  an  attempt  to 
achieve  the  recognized  goal  of  penetrating  a  particular 
geological  zone  was  an  anticipated  event  which  was 


883 


°yTER_CONTI___T_L_SHELF_LA_DS_ACT — Continued 

GEOLOGICAL  AND  GEOPHYSICAL  EX PLORATION--Continaed 

General ly-- Co nt  inued 

properly  determined  not  to  be  significant  within  the 
meaning  of  JO  CFR  251.6-3  (d). 

Sh.ell_0il._COi,  80  IBLA  184  (Apr.  20,  1981) 

Re im bur seme nt 

The  U.S.  Geological  Survey  must  pay  permittees 
reasonable  reproduction  costs  for  geological  data  and 
information  submitted  under  sec.  26. 

Reimbursement  for  geological  and  Geophysical  Data  and 
Informa t ion__Ex ion's  Ps ti__2n_ t2_Se_ise_ ____________ 

2__I______an___527_M- 36924  (Nov7~17,  1980)   87  iTd.  563 


OIL  AND  GAS  INFORflATION  PROGRAM 

Generally 

30  CFR  250.3,  requiring  tha  U.S.  Geological  Sur- 
vey to  release  a  lessee's  well  logs  two  years  after 
they  are  submitted,  is  a  reasonable  exercise  of  the 
Secretary's  discretion.   It  does  not  apply  to  the  Sur- 
vey's findings  of  producibility  under  OCS  Order  No.  i»; 
such  findings  nay  consequently  be  released  immediately. 

The  history  and  text  of  the  1978  Amendments  show 
that  "privileged  or  proprietary  information"  is  a  term 
to  be  defined  by  the  Secretary  after  balancing  compe- 
ting interests  of  disclosure  and  confidentiality. 

Whe t her ________ __3eol2_ical_ Survey ________________ 

Certain  Information  About  Offshore  Oil  and  Gas  Wells, 
H-3692b~(Nov.  24, "19807  "  88~I.D.  699 


OUT __________ N TA L_S HE LF_LANDS__C T —  Con  1 1 n  ue  d 

OIL  AND  GAS  LEASES 

An  order  by  a  GS  conservation  manager  directing 
holders  of  two  adjacent  outer  continental  shelf  oil 
and  gas  leases  covering  a  single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  of  the  structure  is 
a  gas  cap  almost  wholly  under  the  exclusive  control  of 
the  holders  of  one  of  the  leases,  and  that  improper  de- 
velopment of  gas  from  this  cap  would  reduce  the  ulti- 
mate recovery  of  oil  and  gas  from  the  structure,  as  the 
Department  has  the  authority  to  require  unitization  in 
order  to  conserve  the  resources  of  the  outer  continen- 
tal shelf  under  sec.  5(a)  of  the  OCS  Lands  Act,  as 
amended. 

£iacid_Cil_Co__e__al_,  46  IBLA  392  (Apr.  10,  1980) 


when  the  point  of  delivery  of  OCS  royalty  oil 
produced  under  a  sec.  8  lease,  43  U.S.C.  »  1337  (1976), 
as  amended,  43  U.S.C.  t  1337  (Supp.  II  1978),  is  en  or 
immediately  adjacent  to  the  leased  area,  the  lessee  is 
not  entitled  to  reimbursement  for  costs  incurred  in 
transporting  the  royalty  oil  to  such  delivery  point. 

__D__Inc.,  49  IBLA  337  (Aug.  25,  1980) 


A  Geological  Survey  decision  requiring  additional 
royalties  to  be  paid  under  oil  and  gas  lease  OCS 
G-1752  will  be  reversed  where  such  decision  rests  upon 
the  assumption  that  a  parent  corporation  can  rescind 
at  will  a  contract  for  the  sale  of  natural  gas  entered 
into  with  its  wholly  owned  subsidiary,  especially  where 
all  of  the  evidence  indicates  that  the  agreement  does, 
in  fact,  represent  fair  market  value  and  where  other 
Governmental  regulatory  controls  are  applicable  and  the 
rights  of  a  third  party  will  be  affected. 

Getty  Oil  Co..  51  IBLA  47  (Oct.  31,  1980) 


Reimbursement 

The  U.S.  Geological  Survey  has  a  right  to  look  at 
all  of  a  lessee's  geological  and  geophysical  data  and 
information.   If  it  keeps  the  lessee's  copy,  it  must 
pay  the  lessee  a  reasonable  sum  for  reproduction  costs. 
In  certain  situations,  the  Survey  must  also  pay  the 
lessee  a  reasonable  sum  for  processing  geophysical 
data. 

Reimbursement  for  Geological  and  Geophysical  Data  and 
I  n  f  _r_  _t  ________________  it  ion_t  o_  Rev  i___30_CFR_  Parts 

25_____1_____25_,  M-36924  (Nov.  17,  1980)  "   87  I.  d7  563 

Secretary's  Access_to  _ata_and_Inf ormation 

Sec.  26(a)  (1)  (A)  applies  to  geological  and  geo- 
physical data  and  information  only.   Other  types  of 
data  and  information  are  gathered  under  other  sections 
of  the  Act. 

The  Secretary  may  require  permittees  to  ship  data 
and  information  to  him  for  review.   If  he  then  decides 
to  keep  them,  he  must  pay  the  reimbursement  required  by 
sec.  26. 

2§i"^!JE§e  me  nt_for_Geol9_ica__an__Ge__hy  ______________ 

l££2£Sati°!!i_E_____s__eti__o_  to_R_v_se_30_C_R_Par ts 

_5___2_l__a___2527~tl-3692  4~"(Nov.  17,  1980)   87~T7d7  563 


The  Secretary's  mandate  under  the  Outer  Continen- 
tal Shelf  Lands  Act,  43  U.S.C.  I    1331  et  se__  (Supp.  II 
1978)  ,  to  administer  and  supervise  development  and  pro- 
duction of  the  oil  and  gas  resources  of  the  OCS  could 
not  be  accomplished  without  the  authority  to  require 
development  and  production  plans  from  oil  and  gas  les- 
sees in  the  Gulf  of  Mexico. 

Sec.  25  of  the  Outer  Continental  Shelf  Lands  Act, 
43  U.S.C.  *  1351  (Supp.  II  1978)  does  not  deprive  the 
Secretary  of  authority  to  require  development  and  pro- 
duction plans  for  oil  and  gas  leases  in  the  Gulf  of 
Mexico. 

Sees.  25(a)(1)  and  (b)  of  the  Outer  Continental 
Shelf  Lands  Act,  43  U.S.C.  i    1351(a)(1)  and  ( b)  (Supp. 
II  1978),  exempt  oil  and  gas  lessees  in  the  Gulf  cf 
Mexico  and  OCS  lessees  who  have  discovered  oil  or  gas 
in  paying  quantities  at  the  time  of  enactment  of  these 
sections  from  submitting  development  and  production 
plans  which  meet  the  requirements  of  sec.  25  of  the 
Act. 

The  Secretary  need  not  apply  the  criteria  of 
sec.  25(c)  of  the  Outer  Continental  Shelf  Lands  Act, 
43  U.S.C.  *  1351(c)  (Supp.  II  1978),  which  describe 
the  contents  of  a  development  and  production  plan,  to 
lessees  in  the  western  Gulf  of  Mexico  if  the  full  range 
of  information  required  by  sec.  25(c)  is  not  necessary 
for  effective  administration  of  the  exempted  leases. 

The  submission  of  environmental  reports  is  not 
necessary  for  oil  and  gas  lessees  in  the  Gulf  of  Mexico 
except  where  the  environmental  information  in  the  report 
is  necessary  for  a  state  with  an  approved  coastal  zone 


____________M______E_F__A_pS_ACT — Continued 

OIL  AND  GAS  LE A SES--Con t inued 

managemant  plan  to  make  a  consistency  determination  or 
is  necessary  for  the  Secretary  to  carry  out  his  statu- 
tory responsibilities. 

No  environmental  impact  statements  need  be  pre- 
pared prior  to  the  approval  of  development  and  produc- 
tion plans  for  oil  and  gas  leases  in  the  western  Gulf 
of  Mexico. 

The  Secretary  is  not  required  to  follow  the  appro- 
val time  frames  set  out  in  sec.  25(g)  and  (h)  of  the 
Outer  Continental  Shelf  Lands  Act,  H 3  U.S.C.  5  1351(g) 
and  (h)  (Supp.  II  197a),  when  considering  development 
and  praduction  plans  submitted  by  oil  and  gas  lessees 
in  tha  western  Gulf  of  Mexico. 

Oil  and  gas  leases  in  the  western  Gulf  of  Mexico 
are  not  exempt  from  the  requirement  in  sec.  19  of  the 
Outer  CDntinental  Shelf  Lands  Act,  «  3  U.S.C.  *  1315 
(Supp.  II  197B) ,  which  provides  that  the  Governor  of 
any  affected  state  and  the  executive  of  any  affected 
local  government  in  such  state  shall  have  a  60-day  per- 
iod, prior  to  the  approval  of  a  development  and  produc- 
tion plan  for  a  lessee  to  submit  recommendations  to  the 
Secretary. 

Oil  and  gas  lessees  in  the  western  Gulf  of  Mexico 
are  not  exempt  from  sec.  5(a)  (8)  of  the  Outer  Continen- 
tal Shelf  Lands  Act,  UJ  U.S.C.  «  133"  (a)  (8)  (Supp.  II 
1978),  requiring  that  lessees  comply  with  air  quality 
standards  to  the  extent  that  authorized  activities  sig- 
nificantly affect  the  air  guality  of  any  state. 

Western  Gulf  of  Mexico  lessees  conducting  activi- 
ties for  which  a  Federal  license  or  permit  is  required 
and  which  affect  any  land  use  or  water  use  in  the  coas- 
tal zona  of  a  state  with  an  approved  state  coastal  zone 
management  program  are  not  exempt  from  the  federal  con- 
sistency requirements  of  sec.  25  (d)  and  (h)  of  the 
Outer  Continental  Shelf  Lands  Act,  13  U.S.C.  $  1351(d) 
and  (h)  (Supp.  II  1978)  . 

Gulf  of  Mexico  Exemption  from  Section  25  of  the  Outer 
__n____D_____E_________________________«  M- 36923 

(Nov.  57  19d07~"  87  I.D.  54U 


The  Secretary  is  authorized  to  require  the  prompt 
and  efficient  exploration  and  development  of  the  entire 
area  of  each  offshore  oil  and  gas  lease  by  *  5  of  the 
OCS  Lands  Act,  various  regulations,  the  terns  of  each 
lease,  and,  in  some  cases,  implied  covenants  of  dili- 
gent development. 

____0______  tiza  t  ion  .Rules;;  Author  ________  he_  Seer  etar_ 

to  Segregate  Partially  Unitized  Offshore  Oil  and.Gas 
Leases,  M- 36927~"(Dgc7  1-7  1980f  "  87  l757  616 


An  order  by  a  Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  of 
Outer  Continental  Shelf  lands  to  subscribe  to  a  unit 
plan  allocating  production  from  a  specific  reservoir 
on  the  basis  of  original  net  acre-feet  of  gas-bearing 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  of  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a  plan  of  allocation  of  produc- 
tijn  is  in  common  use  on  OCS  lands  and  it  has  not  been 
shown  that  the  order  is  arbitrary  or  capricious. 

__xaco__Inc__  Gulf_Oil  Ex^lora tign_and_Product ion_Co_., 
51~IBLA  332  (Dec.~297"l980)  ""  87  I.D.  6U8 


_____!__  0  NTI  _  E  N  T  AL_S  HJLF_L  A  _DS_  ACT — Continued 

OIL  AND  GAS  LEASES — Continued 

The  Secretary  of  the  Interior  has  discretionary 
authority  to  determine  the  factors  to  te  considered  in 
computing  transportation  allowances  for  royalty  valua- 
tion purposes.   Where  the  Geological  Survey  applies  a 
formula  developed  after  appropriate  research  and  con- 
sultation with  affected  oil  companies  and  where  the 
appellant  does  not  provide  convincing  evidence  that  the 
6  percent  rate  of  return  used  in  the  formula  is  unrea- 
sonable as  applied  to  appellant's  production  from  1968 
to  1973,  the  transportation  allowance  will  be  upheld. 


Shel l_O.iJ._Co..  ,  52  IELA  15  (Jan.  5,  1980) 


88  I.D.  1 


Determinations  by  Geological  Survey  delineating 
two  communicating  gas-bearing  structures  or  sands  and 
providing  that  unitization  of  leases  producing  gas  from 
these  sands  is  in  the  interest  of  conservation  will  be 
affirmed  where  the  record  shows  that  these  determina- 
tions were  reasonably  based  on  facts  of  record. 

A  challenge  to  decisions  by  Geological  Survey  (1) 
that  various  outer  continental  shelf  wells  are  produc- 
ing from  common  reservoirs,  i.e_.  that  they  are  "compe- 
titive," and  (2)  that  unitization  of  these  wells  is 
necessary  in  the  interest  of  conservation,  will  net  be 
sustained  where  there  is  a  preponderance  of  substantial 
and  persuasive  evidence  to  support  the  Survey's  find- 
ings. 

Where  Geological  Survey  has  ordered  all  outer  con- 
tinental shelf  lessees  with  producing  wells  in  two 
delineated  competitive  reservoirs  to  comply  with  a  plan 
to  allocate  production  on  the  basis  of  percentage  of 
original  net  acre-feet  of  gas  sand,  this  order  will  be 
affirmed  in  the  absence  of  a  clear  showing  that  another 
method  of  allocation  is  superior. 


Tenneco  Oil  Co. 
1981) 


-Texaco __Inc_»  57  IELA  85  (Aug.  21, 


Under  regulations  adopted  pursuant  to  sec.  5(a)  of 
the  Outer  Continental  Shelf  Lands  Act,  both  before  and 
after  its  amendment  in  1978,  the  Geological  Survey  can 
direct  two  lessees  on  a  single  competitive  offshore 
gas  reservoir  to  enter  into  a  unit  agreement  if  doing 
so  is  "in  the  interest  of  conservation."   Survey's 
decision  to  require  unitization  will  te  affirmed  where, 
but  for  unitization,  one  of  the  lessees  would  have  teen 
entitled  to  drill  an  additional  well  or  wells  in  order 
to  protect  its  correlative  rights,  in  view  of  the  waste 
of  expensive,  critical  offshore  drilling  resources  and 
the  potential  for  adverse  environmental  consequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  of  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultimate  recovery. 

where  actual  production  figures  from  a  jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitlement  to  gas-in-place,  as  deter- 
mined by  Geological  Survey,  by  a  factor  of  almost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  might 
have  unfairly  increased  its  production,  the  matter  will 
be  referred  for  a  hearing  to  allow  that  party  tc  show 
that  Survey's  entitlement  determination  is  incorrect. 

(____2_a______Shell_0il_Co_ 

____-___!_.  67  IBLA  80  (Sept.  10,~1982) 


The  United  States,  as  lessor  of  an  oil  and  gas 
lease,  is  entitled  to  its  royalty  based  on  "the  reason- 
able value"  of  the  gas  as  set  by  the  Secretary.   Where 
a  party  challenges  a  determination  as  to  the  value  of 


885 


2UI_R _________________________  ACT-  -Continued 

OIL  AND  GAS  LEASES  —  Continued 

gas  produced,  the  party  must  establish  that  the  meth- 
odology used  in  the  Government ■ s  computation  is,  in 
fact,  erroneous. 

30  CFR  250. U9  authorizes  Minerals  Management 
Service  to  impose  a  late  payment  interest  charge  where 
royalty  payments  for  offshore  oil  and  gas  leases  are 
untimely  or  improper.   The  authority  of  the  United 
States  to  enforce  a  public  right  or  to  protect  a  public 
interest  is  not  vitiated  or  lost  by  acquiescence  of  its 
officers  or  by  their  laches,  neglect  of  duty,  failure 
to  act,  or  delays  in  the  performance  of  their  duties. 

A»2S°_£l2duction_Cg.,  78  IBLA  93  (Dec.  19,  1983) 


OPERATING  PROCEDURES 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.   Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
the  Department. 

Exxon_COjj._Us.Sj.Aj.,  <*5  IBLA  313  (Feb.  6,  1980) 


Where  a  Geological  Survey  audit  reveals  that  an 
offshore  oil  and  gas  producer  has  overpaid  royalties 
in  one  month  and  underpaid  royalties  in  the  next  month, 
it  is  proper  to  offset  these  two  amounts  against  the 
other  despite  the  fact  that  the  audit  was  performed 
some  i*  years  after  the  transactions  at  issue. 

Sh_l__0i_____,    52    IBLA    7a     (Jan.    9,    1981) 


OUIE|_££STI_E_T  __________________-••  r  nued 

REFUNDS — Continued 

excess   remains   after    the   offset,    the    secretary    must 
comply    with   sec.    10    in   giving   a    refund    or   credit. 

B_fa_ds_and_Credits___d _______ Outer_Co__i_e_tal__h_lf 

klids_A_t,  Hr369U2  (Dec.~15,  1981)""      ~~88~I.D.  1090 


Where  a  Geological  Survey  audit  revealing  that  a 
lessee  has  underpaid  royalties  on  certain  leases  is 
challenged  by  the  lessee  who  alleges  that  overpayments 
were  also  made  on  the  same  leases  during  the  audit 
period,  and  where  Geological  Survey  has  assessed  the 
lessee  for  the  underpayments,  but  not  considered  the 
merits  of  the  lessee's  allegations  with  respect  tc 
overpayments,  the  case  will  be  remanded  to  Geological 
Survey  to  determine  whether  offsets  of  payments  wculd 
have  been  proper. 

!!2b_l_2ii_£2rEi»  65  IBLA  295  (July  13,  1982) 


UNIT  PLANS 
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£iacid_Oi__C___et_al_,  «6  IBLA  392  (Apr.  10,  1980) 


Sec.  10  of  the  Outer  Continental  Shelf  Lands  Act 
does  not  authorize  refunds  to  purchasers  of  royalty 
oil. 

Sec.  10  of  the  Outer  Continental  Shelf  Lands  Act 
does  not  authorize  refunds  to  persons  who  have  paid  a 
civil  penalty  under  sec.  2«  of  the  Act. 

Before  allowing  refunds  or  credits  against  future 
payments,  the  Secretary  must  report  them  to  Congress. 

The  request  for  a  refund  or  credit  must  be  in 
writing,  must  ask  for  a  specific  amount,  and  must 
explain  why  the  lessee  considers  the  amount  to  have 
been  excessive.   Except  under  certain  circumstances, 
the  lessee  must  request  the  refund  or  credit  within 
two  years  after  making  the  payment.   Those  circum- 
stances are  when  the  lessee  both  has  acted  to  verify 
his  account  within  two  years  and  has  given  the  Depart- 
ment enough  information  to  estimate  the  potential 
amount  of  the  refund  or  credit. 

An  excess  net  profit  share  payment,  to  be  cred- 
ited under  10  CFR  390.031(c),  must  be  reported  to 
Congress  before  crediting. 

Generally,  when  one  co-lessee  files  a  request  for 
repayment,  his  request  does  not  toll  the  two-year  limit 
for  other  co-lessees.   But  if  the  co-lessee  has  the 
authority  to  make  all  lease  payments  for  the  other 
co-lessees,  then  his  request  protects  all  of  thea. 

A  lessee  may  receive  a  refund  or  credit  of  an 
overpayment  even  though  he  did  not  pay  the  excess  under 
protest. 

Upon  discovering  an  overpayment  and  an  underpay- 
ment in  a  lease  account,  the  Secretary  may  properly 
offset  the  two  without  regard  to  sec.  10.   But  when  an 


Sec.  5  of  the  OCS  Lands  Act  implicitly  authorizes 
the  Secretary  to  require  compulsory  unitization  of  off- 
shore oil  and  gas  leases. 

The  Secretary  is  not  authorized  to  require  compul- 
sory segregation  of  an  offshore  oil  and  gas  lease  when 
part  of  it  is  committed  to  a  unit  agreement. 

Sec.  5  of  the  OCS  Lands  Act  of  1953  does  not  pro- 
vide the  clear  authority  required  to  permit  segregation 
of  OCS  leases,  since  it  neither  expressly  mentions  the 
power  to  segregate  nor  incorporates  the  segregation 
authority  added  to  the  Mineral  Leasing  Act  in  195U. 

The  U.S.  Geological  Survey  may  not  condition  its 
approval  of  any  unit  agreement  or  development  plan  for 
an  offshore  oil  and  gas  lease  upon  the  lessee's  consent 
to  segregation. 

New  CCS  Uniti  zation  ,  Rules  —  Authority  of  the  Secretary 
to  Segregate  Partially  Unitized  Offshore  Oil  and  Gas 
Leases,  H-36927  (Dec.  16,  1980)  "  ~87  I.  D.  616 


An  order  by  a  Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  of 
Outer  Continental  Shelf  lands  to  subscribe  to  a  unit 
plan  allocating  production  from  a  specific  reservoir 
on  the  basis  of  original  net  acre-feet  of  gas-tearing 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  of  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a  plan  of  allocation  of  produc- 
tion is  in  common  use  on  OCS  lands  and  it  has  not  been 
shown  that  the  order  is  arbitrary  or  capricious. 

Texaco.  Inc..  Gulf  Oil  Exploration  and  Production  Co. , 
5~IBLA  332  (Dec.~29,  1980)  ~  87  I.D.  6U8 


OUTER  CONTINENTAL  SHELF  LANDS  ACT--Con tinued 


UNIT  PLANS--Continued 


E4IIfi2S_OF_PUBLIC_LANDS — Continued 
GENERALLY — Continued 


Determinations  by  Geological  Survey  delineating 
two  communicat ing  gas-bearing  structures  or  sands  and 
providing  that  unitization  of  leases  producing  gas  from 
these  sands  is  in  the  interest  of  conservation  will  be 
affirued  where  the  record  shows  that  these  determina- 
tions were  reasonably  based  on  tacts  of  record. 

A  challenge  to  decisions  by  Geological  Survey  (1) 
that  various  outer  continental  shelf  wells  are  produc- 
ing from  common  reservoirs,  i^e^,  that  they  are  "compe- 
titive," and  (2)  that  unitization  of  these  wells  is 
necessary  in  the  interest  of  conservation,  will  not  be 
sustained  where  there  is  a  preponderance  of  substantial 
and  persuasive  evidence  to  support  the  Survey's  find- 
ings. 

Where  Geological  Survey  has  ordered  all  outer  con- 
tinental shelf  lessees  with  producing  wells  in  two 
delineated  competitive  reservoirs  to  comply  with  a  plan 
to  allocate  production  on  the  basis  of  percentage  of 
original  net  acre-feet  of  gas  sand,  this  order  will  be 
affined  in  the  absence  of  a  clear  showing  that  another 
method  of  allocation  is  superior. 

Tenneco  Oil_Co.x  Texacot_Inci,  57  IBLA  85  (Aug.  2U, 
198l7~~ 
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Where  actual  production  figures  from  a  jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitlement  to  gas- in-place,  as  deter- 
mined by  Geological  Survey,  by  a  factor  of  almost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  might 
have  unfairly  increased  its  production,  the  matter  will 
be  referred  for  a  hearing  to  allow  that  party  to  show 
that  Survey's  entitlement  determination  is  incorrect. 

Sun  Oil  Co.  et  al.  (Appellants).  Shall  Oil  Co. 
l»EE§lleeJ.,  67  IBLA  80  (Sept.  10,  1982) 


Every  patent  for  public  lands  carries  with  it  an 
implied  affirmation  of  every  fact  made  prerequisite  to 
its  issue.   No  executive  officer  of  the  Government  is 
authorized  to  reconsider  the  facts  on  which  it  was 
issued . 

tee_2i_Williamson,  U8  IBLA  329  (July  3,  1980) 


If  the  record  does  not  contain  sufficient 
evidence  to  persuade  the  Secretary  or  his  authorized 
officers  that  the  law  has  been  complied  with,  the 
Department  cannot  legally  grant  the  gratuity  which 
claimants  request,  1^,  issuance  of  a  mineral  patent. 

United_States  vi_Ernest  Higbee_et  al. ,  52  IELA  83 
(Jan.  9,  1981) 


A  decision  holding  that  title  to  a  tract  of  land 
has  reverted  to  the  United  States  will  be  affirmed 
where  the  land  together  with  its  improvements  was 
patented  to  a  municipality  to  be  used  only  for  school 
or  other  public  purposes  subject  to  reversion  if  the 
Secretary  of  the  Interior  finds  the  grantee  has  vio- 
lated the  conditions  for  a  period  of  1  year  and  where 
the  record  discloses  that  grantee  has  removed  the 
school  structures  thereon  and  failed  to  use  the  land 
for  15  years  thereafter. 

£iii_2i_£or do va ,  62  IBLA  198  (Mar.  9,  1982) 


Where  an  applicant  for  a  mineral  patent  has  teen 
required  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  Hi    CFR  Part  3860, 
and  has  not  done  so  within  the  time  prescrited  by  a 
Bureau  of  Land  Management  decision,  BLM  may  properly 
reject  the  mineral  patent  application  without  prejudice 
to  applicant's  right  to  submit  a  proper  and  complete 
application  in  the  future. 

Dona ld_IJi_Cl ark,  64  IELA  129  (May  20,  1982) 


Where  an  applicant  for  a  mineral  patent  has  been 
required  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  13  CFR  Part  3860, 
and  has  not  done  so  after  10  years,  the  Bureau  of  Land 
Management  may  properly  reject  the  mineral  patent 
application  without  prejudice  to  applicant's  right  to 
submit  a  proper  and  complete  application  in  the  future. 

B°£ili_ti_£lili«  6<*  IBL*  132  (Hay  20,  1982) 


PATENTS  OF  PUBLIC  LANDS 


GENERALLY 


So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a  millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 


United  States  of  America  v.  Utah  International. 
45~IBLA  7  3~JanT~r7,~1980) 


Inc. 
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United  States  v.  Evelyn  H.  Bunch  (On  Judicial  Remand). 
64  IBLA  318  (June~lo7  1982) 
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PATENTS    OF    PUBLIC_LANDS — Continued 


PATENTS_OF    PUBLIC    LA ND S--Con t i n ued 


GENERA LLY--Continued 

Although  sec.  7  of  the  Act  of  Mar.  3,  1891, 
1 3  U.S.C.  *  1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a  lapse  of  2  years  fro»  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  eminence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 
Ths  issuance  of  an  interim  receipt  for  payment  of  a  $10 
filing  fee  submitted  with  an  application  to  purchase  a 
homssitt?  in  Alaska  does  not  trigger  that  statutory 
m i-  •  h .i ii  ism. 


AMENDMENTS 

Where  over  the  course  of  several  decades  patented 
land  has  been  conveyed  according  to  the  description  in 
the  patent  by  willing  buyers  and  sellers  in  "arm's 
length"  transactions,  the  subsequent  grantees  of  the 
original  entrymen  had  a  duty  to  identify  the  land  that 
they  were  purchasing,  and  the  Government  will  not  amend 
the  patent  to  substitute  other  public  land  simply  be- 
cause the  present  owner  believes,  or  even  proves,  that 
certain  of  the  land  settled  by  the  original  entryman 
was  msdescr ibed  by  him,  absent  any  showing  of  a  basis 
for  equitable  relief. 

2£°£2e_Ial_Snow,  «6  IBLA  101  (Feb.  29,  1980) 


y.nited_S  tates_vi_3arald_Hi_Branif  f  _XQn_Reconsideratign)., 
65  IBLA~9U  (June~237~1982)  ~" 


BLB  decisions  rejecting  mineral  patent  applica- 
tions for  numerous  deficiencies,  uncertainties,  and 
inconsistencies  therein,  will  be  affirmed  where  appel- 
lant fails  to  point  out  how  the  decisions  are  in  error, 
subject  to  the  applicant's  right  to  submit  proper  and 
correct  applications  in  the  future. 

Dona  ld_Li_C  lark,  71  IBLA  169  (liar.  10,  1983) 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior 
has  discretionary  authority  to  correct  an  error  in  a 
conveyance  document  when  the  error  is  clearly  estab- 
lished and  equitable  considerations  dictate  that 
relief  be  granted.   BLM's  rejection  of  an  application 
to  amend  a  homestead  patent  to  change  the  legal  des- 
cription of  the  land  patented  will  be  affirmed  where 
the  record  does  not  support  a  finding  that  the  entryman 
erred  in  describing  the  lands  he  had  entered. 

Ben_li_ Williams,  57  IELA  8  (Aug.  5,  1981) 


Where  a  corporation  seeking  a  mineral  patent  files 
a  certificate  showing  incorporation  under  the  laws  of  a 
state,  such  corporation  has  established  its  citizenship 
within  the  meaning  of  the  Mining  Law  of  1872,  and  a 
conclusive  presumption  thereby  arises  that  all  stock- 
holders of  the  corporation  are  citizens  of  the  United 
States,  regardless  of  whether  this  is  true  or  not. 

In_re_Pacif  ic_Coa3t_Boly_bdenum_Co.  ,  75  IELA  16  (Aug.  5, 
1983)  "  90  I.D.  352 


A  patent  of  land  issued  by  the  proper  officers  of 
tha  United  States  is  presumed  valid,  and  to  pass  title. 

Henry  J.  Hudspeth,  Sr..  Betty  A.  Hudspeth.  7  8  IBLA  2  35 
(Jan.  9,  1984) 


A  survey  of  public  lands  creates  and  does  not  aerely 
identify  the  boundaries  of  sections  of  land.   A  patentee 
of  public  land  takes  according  to  the  actual  survey  on 
tha  ground,  even  though  the  official  survey  plat  may  not 
show  the  tract  as  it  is  located  on  the  ground,  or  the 
patent  description  may  be  in  error  as  to  the  course  or 
distance  or  the  quantity  of  land  stated  to  be  conveyed. 

Si»SI_ki_I:Owe,  80  IBLA  101  (Apr.  3,  198U) 


Under    sec.    316    of    the   Federal    Land    Policy   and 
Management    Act    of    1976,    U3    U.S.C.    *    17146     (1976),    the 
Secretary    of    the    Interior    has    discretionary    authority 
to   correct    an    error    in   a    conveyance   document    when    the 
error    is   clearly   established    and   equitable   considera- 
tions   dictate    that    relief    be    granted.      Where   a   company 
establishes    that    it    acquired    a   right-of-way    pursuant    to 
the    Act    of    July    26,    1866,    prior    to   the   repeal    of    the 
right-of-way    provisions   of    that   Act    by    the    Federal    Land 
Policy   and   Management   Act    of    1976,    a    subsequent    interim 
conveyance    to    a    Native   corporation    is   subject    to    that 
right-of-way,    and    where    the   conveyance   does    not    reflect 
that    fact,    the   Secretary    may    act    to   correct    that    error. 

fiU3bI§_lee_Seafoodsx_Inci,    65    IBLA    391     (July    23,    1982) 


Where   a    stranger    to   the   original    patentee    acquires 
a   certain,    specific    tract   of    land    through    mesne   con- 
veyances  and    then    seeks    to    have   the   patent    amended    so 
that    he   can   acquire   other    land    instead,    he    must   demon- 
strate  first    that    there   was    an    error    in   the    patent's 
land    description   and,    second,    that    he   is   deserving 
as  a    matter   of   equity   and    justice   to   be   granted    that 
which   was   actually   earned    by   the   original    patentee. 

George    Val    Snow    (On    Judicial    Remand),    7  9    IBLA    26  1 
(Mar.~7,~198U)~ 


A    patentee's    transfer   of   property,    or    use   of 
property,    for  a    purpose    other    than    the   one   described 
in    a    patent    under    the    Recreation    and   Public   Purposes 
Act,    as    amended,    <*3    U.S.C.    ««    869    to    869-U     (1976), 
without    consent    of   the    Department    of    the   Interior, 
triggers   reversion   of    the   land   to   the    United    States; 
however,    such    reversion    occurs   only    after    due    notice 
anl    an    opportunity    for    a    hearing    has    been    provided    to 
the    patentee. 

2£°.Ea2_s.chultz_et_al.,  81  IBLA  29  (May  17,  1981) 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior  has 
discretionary  authority  to  correct  an  error  in  a  con- 
veyance document  when  the  error  is  clearly  estatlished 
and  equitable  considerations  dictate  that  relief  be 
granted.   BLM's  rejection  of  an  application  to  amend  a 
homestead  patent  to  include  additional  acreage  will  be 
affirmed  where  the  record  does  not  support  a  finding 
that  the  original  patentees  had  entered  those  lands,  nor 
was  there  ever  any  intent  to  enter  such  lands  as  part  of 
the  original  homestead  entry. 

Elmer  L.  Lowe.  80  IBLA  101  (Apr.  3,  198K) 


PATENTS_OF_£UBLIC_LANDS — Continued 

AM  EN DBENTS --Continued 

Under  sec.  316  of  the  Federal  Land  Policy  and 
Banagemant  Act  of  1976,  43  U.S.C.  $  17U6  (1962),  the 
Secretary  has  authority  to  correct  error  in  a  con- 
veyance document  disposing  of  public  land.   Where  the 
party  seeking  reformation  is  not  the  holder  of  the 
patent,  the  provision  may  not  be  applied  without 
consent  and  surrender  of  the  patent  document  by  the 
patentee. 

£°§andex_M_ni___C__,  au  IBLA  60  (Nov.  30,  1984) 


DEPARTMENT  OF  THE  INTERIOR  INSTRUCTIONS, 
kH    L.D.  513  (1916) 

Tha  Federal  interest  retained  in  an  authorized 
improvement  constructed  and  maintained  under  principles 
of  Instructions,  U1*  L-D-  513  (1916),  is  limited  to  the 
improvement  itself.   The  exception  for  the  improvement 
is  inserted  in  a  patent  for  the  purpose  of  jiving  pub- 
lic notice  that  the  improvement  is  there;  eliminating 
the  improvement  from  the  conveyance;  and  for  assuring 
any  attendant  right  of  the  Federal  Government  to  go 
onto  the  land  for  purposes  consistent  with  its  owner- 
ship in  the  improvement. 

A  notation  on  the  land  records  of  a  Ui4  L.D.  513, 
interest  must  be  removed,  and  no  reservation  of  such 
interest  can  be  included  on  subsequent  patents,  when 
tha  subject  improvement  is  no  longer  needed  or  used  for 
or  by  the  United  States. 

29Z°ni._ti!ii'  5  ANCAB  77  (Oct.  10,  1980)       87  I  .D  .  480 


EFFECT 

Like  a  patent,  the  effect  of  the  issuance  of  a 
Native  allotment,  even  if  issued  by  mistake  or  inad- 
vertence, is  to  transfer  the  legal  title  from  the 
United  States,  and  to  remove  from  the  jurisdiction  of 
the  Department  the  resolution  of  disputes  concerning 
rijhts  to  the  land. 

§t  _te_of_Ala.sk  a,  15  IBLA  318  (Feb.  6,  1980) 


In  treating  cases  similar  in  all  respects  to  those 
encountered  by  the  Court  in  Ajuilar  v.  United  States, 
474  F.  Supp.  840  (1979),  the  Board  will  conform  to  the 
District  Court's  directions  in  that  case. 

52i_Si._£enny_,  Ho    IBLA  273  (Bar.  27,  1980) 


In  treating  cases  similar  in  all  respects  to  those 
encountered  by  the  court  in  _______  v.  United_States, 

474  F.  Supp.  840  (1979)  ,  the  Board~will~conf orm_to~t he 
District  Court's  directions  in  that  case.   Where  there 
is  a  conflict  between  an  application  by  the  State  of 
Alaska  to  select  land  under  the  Statehood  Act  and  an 
application  by  an  Alaska  Native  for  an  allotment  under 
the  Act  of  Bay  17,  1906,  and  it  appears  to  BLB  that 
tha  Native  applicant  has  met  the  requirements  under 
the  Native  Allotment  Act,  BLB  must  notify  the  State  of 
Aliska.   The  State,  if  dissatisfied,  may  either  initi- 
ate private  contest  proceedings  to  prove  lack  of  quali- 
fication on  the  part  of  the  Native,  or  it  may  appeal 
tha  subsequent  decision  of  BLB  to  the  Board  of  Appeals. 

E.22i_J9Mih._n_North___,  46  IBLA  326  (Apr.  a,  1980) 


___________________ ANDS-- Continued 

EFFECT--Continued 

The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  jurisdiction  of  the  Department  of 
the  Interior.   Applications  for  land,  title  to  which 
has  passed  from  the  United  States  by  issuance  cf  a 
legal  patent,  must  be  rejected. 

Robert_Dale__arston_et_al_,  51  IELA  115  (Nov.  2C, 
198  07 

£lS2iiIde_Padilla,  52  IBLA  248  (Feb.  6,  1981) 

Bar__A__A___s___wall__On__econ_idera tion_,  66  IELA  36  7 
(Aug.  27,  l982)~" 

Seor_e_L__C_a__Lee_et  al.,  70  IBLA  196  (Jan.  21, 
198  3) 


The  effect  of  the  issuance  of  a  patent  without 
a  mineral  reservation,  even  if  issued  ty  mistake  cr 
inadvertence,  is  to  transfer  the  legal  title  from  the 
United  States,  and  to  remove  from  the  jurisdiction  cf 
this  Department  the  consideration  of  all  disputed  ques- 
tions concerning  rights  to  the  land. 

§ilver_S_ot_Beta_s__Inc_,  51  IBLA  212  (Dec.  10,  1980) 


The  effect  of  the  issuance  of  a  patent  is  to 
transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  jurisdiction  of  the  Department 
of  the  Interior.   where  BLB's  records  show  lands  have 
been  patented,  an  Indian  allotment  application  filed 
under  the  General  Allotment  Act  of  Fet.  8,  1887,  for 
such  lands  is  properly  rejected. 

_________ ______ n_e__ew_an_Gibson_et_al_,  52  IELA  216 

TjanT  307  1981""  80  I.E.  244 


The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  tc 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  ELB  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  under  the  General 
Allotment  Act  of  Feb.  8,  1887,  for  such  lands  is  prop- 
erly rejected. 

Sa___l__ee___f f __________ ,  53  IBLA  23  (Feb.  26,  1981) 

Sa_uel_Le__Giff_rd_et_al_ (On_R_ consider atio__,  55  IBLA 

l"(Bay  21,  1981) 

Lula  Lorene  BcCracken  Slowey,  58  IBLA  202  (Sept.  29, 
1981) 

iU3S.l_I=°£I!_Sibso_,  59  IBLA  170  (Oct.  26,  1981) 


The  effect  of  the  issuance  of  a  legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior. 

Where  BLB  records  show  lands  have  been  patented, 
an  Indian  allotment  application  filed  pursuant  to  sec. 
4  of  the  Act  of  Feb.  8,  1887,  as  amended,  25  U.S.C. 
t    331  (1976),  for  such  lands,  is  properly  rejected. 

Poroth__L.__Standrid_e_et_al_,  55  ibla  131  (June  3, 
1981) 
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EFFECT--Continued 

The  effect  of  the  issuance  to  the  State  of  Alaska 
of  a  patent  without  a  mineral  reservation  is  to  trans- 
fer the  legal  title  from  the  United  States,  and  to 
reiava  fran  the  jurisdiction  of  this  Department  the 
consideration  of  all  disputed  questions  concerning 
riihts  to  the  land,  including  questions  as  to  the 
alleged  superiority  of  a  mining  claim  to  the  State 
salaction.   Where  the  lands  on  which  the  claim  is 
situated  have  been  patented  to  the  State,  BLM  properly 
refused  recordation  of  the  claim,  since  it  has  no 
jurisdiction  over  the  claim. 

H^EEI_Ji_EiJSS'  67  IBLA  10°  (Sept.  1U,  1982) 


The  effect  of  the  issuance  of  a  legal  patent  is  to 
transfer  legal  title  from  the  United  States  and  to 
remove  the  land  from  the  jurisdiction  of  the  Department 
of  the  Interior.   Where  BLM  records  show  lands  have 
been  legally  patented,  an  Indian  allotment  application 
for  such  lands  is  properly  rejected. 

2j»_*_P_it_rsgn,  71  IBLA  109  (Feb.  28,  1983) 


P  AT  EN  T  S_0  F_  P  U  B  L IC  _L  A  N  D  S-  -Continued 
EFFECT — Continued 


A  patent  of  land  issued  ty  the  proper  officers  of 
the  United  States  is  presumed  valid,  and  to  pass  title. 

Where  a  patent  has  been  issued  for  the  lands  on 
which  a  claim  is  situated  it  is  proper  for  BLM  to 
refuse  recordation  of  the  claim,  since  it  has  no  juris- 
diction over  the  claim. 

Henry  J,  Hudspeth,  Sr.,  Betty  A,  Hudspeth,  7  8  IELA  2  35 
(Jan.  9,  198U) 


The  Department  of  the  Interior  loses  jurisdiction 
over  public  land  once  it  has  teen  patented.   Upcn  issu- 
ance of  patent,  jurisdiction  to  adjudicate  interests  in 
the  land  conveyed  is  lost  and  an  appeal  by  a  party 
asserting  conflicting  rights  in  the  land  is  properly 
dismissed  as  moot. 

Goodnews_Baj_Mining._Coi_et_al .  ,  81  IBLA  1  (May  14, 
1984) 


BLM  may  properly  reject  a  mineral  patent  appli- 
cation to  the  extent  it  includes  land  embraced  in  a 
patent  without  a  mineral  reservation  to  the  United 
States. 

N_i§  _wanber__  Margaret  Swanber_,  74  IBLA  249  (July  22, 
1983)" 


The  effect  of  the  issuance  of  a  legal  patent  is  to 
transfer  legal  title  from  the  United  States  and  remove 
the  land  from  jurisdiction  of  the  Department  of  the 
Interior.   Applications  for  land,  title  to  which  has 
passed  from  the  United  States  by  issuance  of  a  legal 
patent,  must  be  rejected. 

J§.5gs_6_Gl  or  ia_  El  dorado,  82  IBLA  9  (July  2,  1981) 


The  effect  of  the  issuance  of  a  patent  without  a 
minaral  reservation  is  to  transfer  the  legal  title  fron 
the  United  States,  and  to  remove  from  the  jurisdiction 
of  this  Department  the  consideration  of  all  disputed 
questions  concerning  rights  to  the  land.   Where  the 
lands  described  in  an  oil  and  gas  lease  offer  have 
been  patented  under  a  railroad  grant  BLM  properly 
rejected  the  offer  since  it  has  no  jurisdiction  over 
the  lands. 

i«°co__roduct ion_Co,  ,  77  IBLA  27  (Oct.  31,  1983) 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Although  a  hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of  a 
conflicting  applicant,  a  hearing  is  inappropriate  where 
at  the  time  cf  patent  the  conflicting  application  has 
been  relinquished  and  the  statutory  authority  fcr  such 
applications  has  been  repealed. 

Peter  Andrews,  Sr.  (On  Reconsideration),  83  IBLA  344 
"(Nov.  77  1984) 


Mining  claims  located  on  land  patented  without  a 
mineral  reservation  to  the  United  States  are  properly 
declared  null  and  void  ab  initio. 

M°EiId______aha___P2£2tl!I_t.i_!ir___m,  77  IBLA  174 

(Nov.  17,  198J7- 


The  Department  lacks  jurisdiction  to  adjudicate 
the  rights  of  claimants  to  land  after  it  is  patented. 
Althoujh  a  hearing  in  the  Department  may  be  required 
where  land  is  patented  in  derogation  of  the  rights  of 
a  conflicting  applicant,  no  hearing  is  appropriate 
where  at  the  time  of  patent  the  conflicting  applica- 
tion has  been  relinquished  and  the  statutory  authority 
for  such  applications  has  been  repealed. 

Pet_r_Andr_____Sr_,  77  IBLA  31b  (Nov.  30,  1983) 


The  effect  of  issuance  of  legal  patent  is  to 
transfer  title  from  the  United  States  and  to  remove  the 
lands  from  the  jurisdiction  of  the  Department  of  the 
Interior.   when  patent  has  been  issued  the  Department 
of  the  Interior  can  exercise  no  further  control  over 
tha  lands  and  relief  must  be  sought  through  the  courts. 


Issuance  of  a  patent  without  mineral  reservation 
divests  the  Department  of  jurisdiction  and  authority  to 
inquire  into  disputed  guestions  of  fact  relating  to  the 
patented  land  or  to  make  any  determination  of  rights  to 
that  land.  Where  it  has  not  retained  jurisdiction  over 
land  encompassed  by  a  mining  claim,  BLM  may  properly 
reject  a  claimant's  recordation  filing  for  that  claim. 

Rosa nder_M.ining._COi ,  «i»  IBLA  60  (Nov.  30,  1984) 


RESERVATIONS 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by  the  United  States  under  the  Stock- 
Raising  Homestead  Act,  43  U.S.C.  $  299  (1970),  must  be 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a  patent  issued  under  the 
Stock-Raising  Homestead  Act,  43  U.S.C.  4  299  (1970), 
the  interpretation  of  the  reservation  must  take  into 
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account    the    intended    use    for    which    the    land    was    con- 
veyed   and    those    uses    which    the    Government    intended    to 
reserv?. 

A    patent    of    land    under    the    Stock-Raisin g    Homestead 
let,    aj    U.S.C.    *    291    (1970),    was   not    generally    intended 
to    jive    the    grantee   the   right    to    use    the    land    for    min- 
eral   development,     but    mineral    development    was    to    pro- 
ceed   only    under    the    mineral    laws. 

The    mineral    reservation    in    a    patent    issued    under 
tha    Stock-Raising    Homestead    Act,    43    U.S.C.     »    291 
(19/0),     includes    mineral    substances    which    can    be    taken 
from    the    soil    and    which    have    a    separate    value,    includ- 
ing   those   marketable   minerals    found    at    or    near    the   sur- 
face,   and    which    have    no   rare    or   exceptional    character, 
regardless    of    whether    they    are   subject    to    disposition 
under    30    U.S.C.     %    bOl    (1976)     or    other    existing    statu- 
tory   authority. 

Sec.    9    of    the    Stock-Raising    Homestead    Act, 
43    U.S.C.    t>    299     (1970),     contemplates    that    the    Depart- 
ment  of    the    Interior   retains   continuing    jurisdiction 
and    administration    of    mineral    deposits    reserved    by    that 
Act. 

"Public    lands."      Under    43    CFR    3602.1    which    defines 
a    trespass,     the    term    "public    lands"    includes    mineral 
deposits    reserved    under    the    Stock-Raising    Homestead 
Act,    43    U.S.C.     «    299     (1970). 

Under    the   Stock-Raising    Homestead   Act,    43   U.S.C. 
$»    291-301     (1970),     thero    is    no    equitable    basis    for    ex- 
cluding   valuable   deposits    of    scoria    from    the   scope   of 
a    Federal    mineral    reservation    although    the   Government 
has   successfully   contended    in   other    cases    that    common 
or    surface    minerals    are    not    included    in    mineral    reser- 
vations   to    the    United    States,    because    the    rules    of 
construction    of    private    conveyances    differ    from    those 
which    govern    Federal    grants,     and    because    30    U.S.C.    4    54 
(1976)     provides    compensation    for    damage    to    surface   own- 
ers'   crops,    improvements    and    grazing    values. 

Scoria    which    is    valuable    for    surfacing    roads    is   a 
mineral    reserved    to    the    United    States    in    patents    issued 
under    the    Stock-Raising    Homestead    Act,     43    U.S.C.    *    299 
(1970)  . 

Pa£ili£_P°SS£_S_Lijl!i_£2i.  u5  IBL&  127  (Jan.  23,  1980) 


Language  excluding  mineral  lands  which  was  includ- 
ed in  a  patent  of  railroad  grant  lands  does  not  operate 
as  a  lineral  reservation  or  diminish  the  estate  vested 
in  the  grantee  upon  later  discovery  of  minerals  in  the 
land.   The  issuance  of  a  railroad  grant  lands  patent 
generally  constitutes  a  conclusive  determination  by  the 
United  States  of  the  nonmineral  character  of  the  land. 

Eii[L£_Ik_!Satz,  "«  1BLA  118  (May  30,  1980) 


A  patent  issued  pursuant  to  the  Homestead  Act  of 
flay  20,  1862,  43  U.S.C.  «  161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  1910 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 
1914  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reserving  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a  nonmineral  application  a  res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_E;__Williamson,  48  IBLA  329  (July  3,  1980) 


Patents  issued  pursuant  to  the  Act  of  Mar.  3, 
1909,  or  the  Act  of  June  22,    1910,  30  U.S.C. 
0i    81,  83-85  (1976)  reserved  to  the  United  States 
"all  coal"  and  the  right  to  prospect  for,  mine  and 
remove  the  "coal  deposits"  underlying  the  patented 
lands.   Congress  in  the  1909  and  1910  Acts  intended 
to,  and  did,  reserve  only  the  coal  and  not  other  min- 
erals found  in  association  with  coal.   Accordingly, 
all  minerals  other  than  coal,  including  coalbed  gas, 
passed  to  the  surface  owner  at  the  time  a  patent  was 
issued  pursuant  to  the  1909  or  1910  Acts. 

Should  coalbed  gas  occur  in  lands  in  which  "oil 
and  gas"  were  reserved  to  the  United  States  in  agri- 
cultural patents  issued  under  the  Act  of  July  17, 
1914,  30  U.S.C.  $  121  (1976),  that  coalted  gas  is  re- 
served to  the  United  States. 

Qwnershi£_of  _a  nd_Ricjh  t__to_Ex  trac  t_Coalbed_Gas_in 
fideral~Coal_Der.osits,~M-  36935  (May  12,~198l) 

88  I.D.  538 


Sec.  9  of  the  Stock-Raising  Homestead  Act, 
43  U.S.C.  $  299  (1976),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Under  43  CFR  9239.0-7  which 
defines  a  trespass,  the  term  "public  lands"  includes 
mineral  deposits  reserved  under  the  Stock-Raising  Home- 
stead Act,  43  U.S.C.  *  299  (1976). 

The  mineral  reservation  in  a  patent  issued  under 
the  Stock-Raising  Homestead  Act,  43  U.S.C.  »  291  (1976), 
includes  mineral  substances  which  can  be  taken  frcn  the 
soil  and  which  have  a  separate  value,  including  those 
marketable  minerals  found  at  or  near  the  surface,  and 
which  have  no  rare  or  exceptional  character,  regard- 
less of  whether  they  are  subject  to  disposition  under 
30  U.S.C.  «  601  (1976)  or  other  existing  statutory 
a  uthori t y. 

Scoria  which  is  valuable  for  surfacing  roads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stock-Raising  Hoaestead  Act,  43  U.S.C.  «  299 
(1976).   However,  in  a  case  where  scoria  is  used  no 
differently  from  common  earth,  the  record  must  demon- 
strate that  the  deposit  of  scoria  has  commercial  value 
independent  of  such  use. 

TeXaSO-i-InCi  •    59  IBL*  155  (Oct.  26,  1981) 
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Where   a    state   agency    which    for    many    years   has 
operated    a    material    site   under    a    free-use   permit    has 
applied    to    BLM    for    a    material    site    right-of-way    pursu- 
ant   to    the    Federal    Highway    Act,    and    has   received    per- 
mission   from   BLM   to   construct    (operate)    in    advance   of 
the   grant,    and    the   Department    of    Commerce   has   certified 
that    the    right-of-way    is    in    the    public    interest,    and 
the    application    has    been    perfected    ty    the   applicant   so 
that    nothing    remains    to   be   done   except    the    ministerial 
act   of    formally   issuing   the   right-of-way,    which    act    is 
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required  by  regulation  at  that  stage,  a  homestead  appli- 
cant who  then  files  an  application  for  land  which 
includes  part  of  the  material  site  and  who  pays  the 
fees  incident  to  such  application  will  be  held  to  have 
acquired  his  vested  right  to  the  homestead  land  subject 
to  the  material  site  right-of-way  issued  thereafter, 
and  the  homestead  patent  issued  several  years  later  was 
properly  encumbered  by  a  reservation  of  the  right-of- 
way  . 

A  homestead  entryman  who  22  years  ago  received  a 
patent  with  a  reservation  of  a  material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

kihere  a  homestead  patent  is  impressed  with  the 
reservation  of  a  right-of-way  for  a  material  site  which 
is  held  and  operated  by  a  state  agency,  the  Department 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  or 
whether  it  should  be  canceled. 
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Effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a  statute.   Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  nanagement  Act  of  1976,  « 3  U.S.C.  ft  1781(f)   (1982), 
to  mineral  patent  must  be  made  in  a  manner  which 
recognizes  valid  existing  rights  of  a  mineral  claimant 
at  the  time  cf  passage  of  the  Act. 


California  Portland  Cemen t_Co r £_.  , 
(Sept.  18,  198U)~~ 
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where   a    village   land   selection    conveyance    under 
the    Alaska   Native  Claims   Settlement    Act   is   made    subject 
to   a    highway   right-of-way    for    a    maintenance   site    held 
by    a   state   agency,    the   Department   of    the   Interior 
retains    jurisdiction    to    determine   whether    the    rijht-of- 
way    should    continue   or    be   canceled. 

§£lilia_5iI§it§_l!Sti»§_£2EEi.i_Co!li!£ii_Nati2S   c°rj:i  > 
83    IBLA~280~(Cct7    25,    1984) 


State_of  _Alaska,    b2    IBLA    187     (Bar.    9,    1982) 


A   reservation    of    "all   minerals"    in   a    patent   of 
public    lands   pursuant    to   sec.    8    of    the   Taylor    Grazing 
Act    of    June    28,    1934,     as    amended,     43    U.S.C. A.    ft    315g 
(repealed   1976),    reserves    to   the   United   States    geother- 
mal   resources   underlying    the    patented   lands.      The 
reserved    geothermal    resources   are    subject    to   leasing 
only    under    the   Geothermal    Steam    Act,    30    U.S.C.    ftft    1001- 
1025    (1976)  . 

5.SB§Sible_Ener3i1._Inc.,     67    IBLA    304    (Sept.    30,    1982) 

89    I.D.    496 


The  removal  of  sand  and  gravel  for  commercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  amended,  43  U.S.C.  ft  291  (1970), 
constitutes  a  trespass  since  such  sand  and  gravel  has 
bean  reserved  under  the  Act. 

§£2!ne-ranker3lei_iTrust]_,  76  IBLA  48  (Sept.  19,  1983) 


Sec.  316  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  ft  1746  (1982),  provides  that  the 
Secretary  may  make  corrections  of  errors  in  any  docu- 
ment of  conveyance  previously  issued  by  the  Federal 
Government  to  dispose  of  public  lands.   "Error"  is 
defined  in  43  CFR  1865.0-5(b)  as  "the  inclusion  of 
erroneous  »  »  *  reservations  *  *  *  in  their  entirety  or 
in  part,  in  a  patent  or  document  of  conveyance  as  a 
result  of  factual  error.   This  term  is  limited  to  mis- 
takes of  fact  and  not  of  law." 

Applications  for  correction  of  patents  are  prop- 
erly denied  where  the  applicant  is  seeking  to  have  coal 
rights  transferred  to  it  which  were  reserved  in  patents 
pursuant  to  the  Act  of  liar.  3,  1909,  30  U.S.C.  ft  81 
(1982)  ,  or  the  Act  of  June  22,  1910,  30  U.S.C.  ftft  83-85 
(1982).   Such  reservations  were  not  a  product  of  mis- 
take or  error.   The  Department  of  the  Interior  was 
required  by  those  Acts  to  include  the  reservations. 

S3iter____ar_ar_t_Bales___neral__r_st,  84  IBLA  29 
"(Nov.  277~198af 


Language  in  a  patent  of  railroad  grant  lands  that 
axcludes  mineral  lands  does  not  operate  as  a  mineral 
reservation  or  diminish  the  estate  vested  in  the 
grantee  upon  discovery  of  minerals  in  the  land.   The 
issuance  of  a  railroad  grant  lands  patent  generally 
constitutes  a  conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land. 

_ose_h____B_rnes  et  al.,  78  IBLA  46  (Dec.  13,  1983) 

90  I.D.  550 


SUITS  TO  CANCEL 

The  effect  of  issuance  of  legal  patent  is  to 
transfer  title  from  the  United  States  and  to  remove  the 
lands  from  the  jurisdiction  of  the  Department  of  the 
Interior.   When  patent  has  been  issued  the  Department 
of  the  Interior  can  exercise  no  further  control  over 
the  lands  and  relief  must  be  sought  through  the  courts. 

Heo________d_.D^________Bet___A__H_ds____,  78  IBLA  235 

(Jan.  9,  1984) 


Where  lands  were  patented  to  a  railroad  under  a 
statute  which  authorized  the  granting  of  nonmineral 
lands  only,  the  issuance  of  the  patent  generally  con- 
stituted a  conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land  so 
patented,  and  the  subsequent  discovery  of  mineral 
values  thereon  does  not  operate  to  void  the  conveyance 
by  the  United  States.   Where  such  land  has  been  recon- 
veyed  to  the  United  States  subject  to  a  reservation  of 
all  minerals  to  the  private  grantor,  the  land  is  not 
subject  to  the  subsequent  location  of  mining  claims 
under  the  general  mining  laws. 

32i.§.e _6_Leon._Ber_g.er ,  82  IBLA  253  (Aug.  28,  19814) 

k§2_££°w__!__l1ich_e_  ____ii__on,  84  IBLA  7  (Nov.  26, 
1984) 


Absent  fraud,  a  suit  by  the  United  States  to  annul 
or  vacate  a  patent  of  public  land  is  barred  by  i)  U.S.C. 
ft  1166  (1982)  where  more  than  6  years  have  elapsed  since 
issuance  of  the  patent. 

iosa  n  der_Ni_i  n__Co_ ,  84  IBLA  60  (Nov.  30,  1984) 
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PAYMENTS 
(S3e_alsD  Accounts--if  included  in  this  Index.) 

GENERALLY 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  195b,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

SuErDn_£ner:ii_Cor2i_et_ali,  46  IBLA  181  (Mar.  21,  1980) 


PAYMENTS — Continued 

GENERALLY  — Continued 

A  bank  personal  money  order  is  an  acceptable  form 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  43  CFR  3112.2-2. 

JL-  W.  Priest^_Hichael  Handuca,  55  IELA  398  (June  30, 
198lf" 

Maria_Ci_Cawleix_John_Ji_Ca»ley_,  61  IELA  205  (Jan.  26, 
198  2) 


A  sight  draft  is  an  acceptable  form  of  remittance 
to  satisfy  43  CFR  3112 .2-1  (a)  (1)  governing  filing  fees 
for  simultaneous  oil  and  gas  lease  offers. 

William_J^_Jef  ferst_Jr.,  46  IBLA  322  (Apr.  4,  1980) 


A  personal  check  is  not  an  acceptable  form  of 
remittance  under  43  CFR  3120.1-1  (b)  requiring  a  suc- 
cessful bidder  to  submit  one-fifth  of  the  amount  bid 
as  a  deposit  and  must  result  in  rejection  of  the  compe- 
titive bid. 

Bgl£°_ P§iI2 Iga5_C°£Ei .  57  IELA  3  (Aug.  5,  1981) 


where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  4 3  CFR  3112.4-1  when  the  offeror 
submits  a  check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

Edward_Ggodman,  48  IBLA  152  (June  9,  1980) 


Where  an  application  is  drawn  first  in  a  simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFR  3112.4-1  and  3112.6-1,  when 
the  applicant  submits  a  payment  of  $60  within  the 
specified  time,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  time. 

Ji_5§ne_E ve re t te ,  68  IBLA  225  (Nov.  15,  1982) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  43  CFR  3112.4-1  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a  spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

5.ordon_Ei_Jacober,  49  IBLA  91  (July  22,  1980) 


Placing  a  check  for  annual  rental  for  oil  and  gas 
leases  in  the  mails  does  not  constitute  "payment"  of 
annual  rental.   Rather,  the  lessee  must  cause  the  rental 
to  be  received  by  the  office  administering  her  leases, 
and,  until  such  time  as  it  is  received,  no  "payment"  of 
annual  rental  has  occurred.   Placing  a  check  for  annual 
rental  tor  oil  and  gas  leases  in  the  mails  does  not  con- 
stitute a  tender  of  payment  of  annual  rental  within  the 
meaning  of  43  CFR  3108.2-1  (c).   Rather,  a  lessee  makes 
a  tender  of  payment  only  when  she  submits  payment  to 
the  BLM  office  administering  her  leases  and  when  BLM 
has  the  opportunity  either  to  receive  or  decline  it. 

Sosg-fk-HSgdgi.  u9  IBLA  106  (July  28,  1980) 


Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.   The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  payment  subsequently. 

s!iEL2Q._£Q.SELJI_S2t2-.x_iLl3!lt  ic_Richf  ield_Co^,  55  IBLA 
316  (June  26,  1981) 


30  CFR  250.49  authorizes  Minerals  Management 
Service  to  impose  a  late  payment  interest  charge  where 
royalty  payments  for  offshore  oil  and  gas  leases  are 
untimely  or  improper.   The  authority  of  the  United 
States  to  enforce  a  public  right  or  to  protect  a  public 
interest  is  not  vitiated  or  lost  by  acquiescence  of  its 
officers  or  by  their  laches,  neglect  of  duty,  failure 
to  act,  or  delays  in  the  performance  of  their  duties. 

*a2£2_P£2iU£li2S_£2i«  78  IBLA  93  (Dec.  19,  1983) 


The  Secretary  may  reinstate  leases  terminated  en 
or  after  Jan.  12,  1983,  if  certain  conditions  are  met 
and  a  petition  for  reinstatement  plus  required  back 
rentals  are  filed  the  earlier  of  60  days  after  lessee 
has  received  notice  of  termination  or  15  months  after 
lease  termination.   The  submission  of  a  rental  check 
which  is  later  dishonored  by  the  drawee  bank  because 
of  insufficient  funds  is  neither  a  payment  nor  a  tender 
of  payment. 

John_F_=._Clif ton,  82  IBLA  126  (July  24,  1984) 


REFUNDS 

Where  BLM  has  unilaterally  imposed  special  stipu- 
lations in  issuing  oil  and  gas  leases  and  the  lessee 
accepts  such  leases  without  protest  for  7-1/2  months, 
she  may  not  thereafter  "withdraw"  from  or  relinquish 
such  leases  and  recover  the  annual  advance  rentals  paid 
therefor  on  the  ground  that  she  did  not  consent  to  the 
imposition  of  the  special  stipulations,  although  she 
might  have  been  permitted  to  do  so  had  she  protested 
promptl y . 

fl£nces_Kunkel,  75  IBLA  199  (Aug.  22,  1983) 
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PH°§PHAI_E_LJASES_ANp_ PERM  ITS 
(See_dlso    Mineral    Leasing    Act--if    included    in    this 
Index. ) 

GENERALLY 

When  an  assignment  of  a  phosphate  lease  has  been 
approved  and  there  is  a  controversy  as  to  the  validity 
of  the  assignment,  the  Department  will  not  rescind  ap- 
proval of  the  assignment  where  no  error  or  irregularity 
is  shawn  therein,  and  will  maintain  the  status  quo 
where  the  parties  have  instituted  litigation  to  resolve 
their  dispute. 

22hn_Di_and  Elizabeth_Archer ,  U6  IBLA  203  (liar.  2«, 
19S0) 


LEASES 

Where  a  regulation  authorizes  BLM's  request  for 
certain  information  regarding  a  competitive  phosphate 
lease  application  and  a  notice  to  the  applicant  states 
that  failure  to  file  such  information  withxn  60  days 
will  subject  the  application  to  rejection,  BLH  may 
reject  the  application  at  the  conclusion  of  the  60-day 
term  in  the  absence  of  a  tiling  extension. 

SeoResources^Inc^.,  7U  IBLA  23b  (July  19,  1983) 


Allegations  that  stipulations  included  in  a  notice 
of  a  competitive  phosphate  lease  offer  improperly 
favared  one  bidder  over  all  other  potential  bidders 
will  not  serve  as  a  basis  for  disturbing  the  lease  sale 
whsre  the  record  does  not  support  such  allegations,  but 
does,  in  fact,  support  a  finding  that  the  stipulations 
werj  reasonably  directed  toward  environmental  protec- 
tion. 

Where,  on  appeal,  the  fair  market  valuation  of  an 
area  involved  in  a  competitive  phosphate  lease  offer  is 
challenged  in  general  terms,  but  no  specific  evidence  of 
error  is  presented,  and  the  record  supports  the  evalua- 
tion, that  evaluation  will  not  be  disturbed. 

22h-!l_D.i_A£_£h.£E.»  T*    IBLA  323  (July  28,  1983) 


PERMITS 

Limitation  of  a  phosphate  prospecting  permit  to 
"unclaimed,  undeveloped"  lands  restricts  it  to  lands 
without  valid,  vested  rights,  existing  at  the  time  of 
issuance  of  the  permit,  which  are  adverse  to  the  pros- 
pecting permit  which  is  sought,  and  any  preference 
right  lease  which  may  be  earned  pursuant  to  such  a 
permit. 

A  prospecting  permit  may  be  issued  for  phosphate 
for  which  there  is  no  valid,  adverse  claim  at  the  time 
of  issuance,  notwithstanding  the  existence  then  of  non- 
adverse  claims,  entries,  or  leases. 

Issuance  of  a  prospecting  permit  is  presumed  to 
be  regular  if  no  valid,  adverse  interest  appeared  in 
the  land  office  records  at  the  time  of  issuance  of  the 
permit. 

The  Effect  of  Dining  Claims  on  Secretarial  Authority  to 
Issue  Prospecting  Permits  and  Preference  Right  Leases 
for  Caal  and  Phosphate  (Modifying  Solicitor's  Opinion 
H-36893~3f , >UJ..2t  1977 ,, and  its  Supplement  of  NgyT_19^ 
1979,  upon  the  same  subject):  The  "Onclaimed.  Undevel- 
iisl"_lssue,  8-36893  (Supp.  II)   (Jan.  8,  1981) 

88  I.  D.  2<47 


PHOSPHATE_LEASES_AND_PERniTS--Continued 

PERMITS — Continued 

The  filing  of  a  phosphate  prospecting  permit 
application  creates  no  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  be  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  provisions  of  the  Mineral  Leasing  Act. 
Rejection  is  required  even  if  the  application  was 
filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  phosphate  bed  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  of  the  land. 

It  is  unnecessary  to  demonstrate  the  workatility 
of  a  Bineral  deposit  by  an  actual  physical  examination 
of  the  deposit  in  the  land  sought  by  means  of  drilling 
or  actual  exploratory  work  on  the  ground.   Competent 
evidence  to  establish  the  fact  that  exploration  is 
unnecessary  to  determine  the  existence  or  workability 
of  a  phosphate  deposit  may  consist  of  proof  of  the 
existence  of  minerals  in  adjacent  lands  and  of  geologi- 
cal and  other  surrounding  external  conditions. 

Chris tian^F^Murer,  57  IELA  333  (Sept.  1,  1981) 


The  tiling  of  a  phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  descrited 
therein  is  determined  by  Geological  Survey  to  be  within 
a  known  phosphate  leasing  area  and  to  te  sutject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.   Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  ted,  which  find- 
ing requires  competitive  leasing  of  the  land. 

J*_J!.!._Sim£lot_Co..,  58  IELA  305  (Oct.  1U,  1981) 

Johr^D^ Archer _et_al.. ,  75  IBLA  128  (Aug.  15,  1983) 

Earth_Sciences1_Inci,  80  IBLA  28  (Mar.  28,  19bt) 


Where  there  is  no  regulatory  requirement  that 
issuance  of  an  application  for  a  phosphate  prospecting 
permit  is  contingent  upon  the  filing  of  an  exploration 
plan,  a  BLH  decision  rejecting  an  application  for  a 
permit  because  no  exploration  plan  was  first  filed  will 
be  reversed. 

2SP.2S§23E££§x_Ii!C.1 ,  67  IBLA  297  (Sept.  29,  1982) 


The  filing  of  a  phosphate  prospecting  permit 
application  creates  no  vested  rights  in  the  appli- 
cant, and  the  application  must  be  rejected  if  the 
land  described  therein  is  determined  to  te  within  a 
known  phosphate  leasing  area  subject  to  the  competi- 
tive leasing  provisions  of  the  Mineral  Leasing  Act. 
Rejection  is  required  even  if  the  application  was 
filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  phosphate  bed  underlying  the 
applied  for  land,  which  finding  requires  competitive 
leasing  of  the  land. 

Christian  F.  Hurer.  75  IBLA  232  (Aug.  23,  1983) 


Extension  of  a  prospecting  permit  may  be  properly 
denied  where  application  is  not  timely  filed  and  no 
showings  are  made,  as  required  by  U3  CFB  3511.3-2,  as 
to  the  reasons  why  additional  time  is  needed  to  com- 
plete prospecting  work. 


Inverness  Mining  Co.  .  81  IBLA  78  (Hay  23,  198U) 


PH0SPHATE_LEASE5_AND_PERriITS-  -Continued 

PERMITS  —  Continued 

BLM  Bust  reject  a  phosphate  prospecting  permit 
application  filed  pursuant  to  sec.  9(b)  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  4  211(b)   (1982)  , 
where  the  land  is  determined  to  be  within  a  known 
phosphate  leasing  area. 

An  applicant  for  a  phosphate  prospecting  permit 
under  sec.  9(b)  of  the  Mineral  Leasing  Act,  as  amended, 
30  U.S.C.  $  211(b)  (1982),  acquires  no  vested~right  to 
a  permit  by  victue  of  an  inordinate  delay  in  adjudica- 
tion of  the  application,  even  where  a  permit  might  have 
issued  when  the  application  was  originally  filed. 

In  rejecting  a  phosphate  prospecting  permit  appli- 
cation because  the  land  is  within  a  known  phosphate 
leasing  area,  and  thus  no  longer  subject  to  issuance 
of  a  permit,  BLM  may  rely  on  proof  of  the  existence  or 
workability  of  minerals  in  adjacent  lands  and  geologi- 
cal and  other  surrounding  external  conditions,  and  need 
not  engage  in  drilling  or  other  exploratory  work  on  the 
ground . 

In  rejecting  a  phosphate  prospecting  permit  appli- 
cation, BLM  may  properly  consider  a  recommendation  of 
the  Forest  Service  that  issuance  of  a  permit  would  not 
be  in  the  public  interest.   However,  ultimate  rejection 
must  be  supported  by  facts  of  record  and  a  reasoned 
explanation . 

Eliza  be  th_Bi_Archtjr_et_ali,  82  IBLA  1U  (July  5,  198U) 


ROYALTIES 

where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a  particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  to  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.   No  hearing  is 
required  as  a  prerequisite  to  the  order. 

Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  of  produc- 
tion from  phosphate  leases,  but  has  instead  allowed 
lessees  simply  to  pay  royalty  based  on  the  minimum 
value  specified  in  the  lease  after  having  advised 
th»m  that  a  new  method  of  determining  a  realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretary . 

Stauf f er_Chemical_Coi_et_ali,  U9  IBLA  381  (Sept.  S, 
1980) 


PJlASSIUH_LEAjysS_AND_PERMITS 
(See_also  Mineral  Leasing  Act--if  included  in  this 
Index .) 

GENERALLY 

Failure  to  pay  full  annual  rental  on  or  before  the 
anniversary  date  tor  a  potassium  prospecting  permit  re- 
sults in  automatic  termination  of  the  permit. 

*Sai_£h«»ical_Corp..,  US  IBLA  335  (Feb.  6,  1980) 


A  natural  brine  containing  water  and  ions  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
■ay  be  considered  a  valuable  deposit  of  a  sodium  com- 
pound within  the  meaning  of  30  ll.S.C.  «  262  (1976)  if 


POT *§SIUM_LEASES_AND_PER HITS — Continued 

GENERALLY — Continued 

either  of  two  contingencies  occur.   First,  sodium  must 
be  present  in  sufficient  quantity  as  to  be  commercially 
valuable.   Second,  sodium  must  te  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

Land  is  "known  to  be  valuable"  for  a  mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
amended,  when  "known  conditions  at  the  time  [of  loca- 
tion] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  extraction  prof- 
itable and  justify  expenditures  to  that  end."   United 
States  v.  Sou t her n_Pacif  ic_Co..  ,  251  U.S.  1,  13-lU 
(1919);  Diajond_Coal_Co7~v.  U  ni  ted_St  ates,  233  U.S. 
236,  239-40  (19114).   In  deteimining  whether  mineral 
deposits  are  such  as  to  render  their  extraction  profit- 
able and  justify  expenditures,  extrinsic  factors,  such 
as  the  cost  of  extraction,  processing,  transportation, 
and  marketing  must  be  considered. 

Where  sodium  ions  are  commingled  in  a  trine  with 
calcium,  potassium,  and  chlorine  ions  and  no  valuable 
deposit  of  a  sodium  or  potassium  compound  is  present, 
contestees'  evaporation  of  such  trine  does  not  violate 
the  Multiple  Mineral  Development  Act,  30  U.S.C.  ««  521- 
531  (1976) . 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a  find- 
ing of  the  existence  of  a  sodium-calcium-chloride 
brine,  but  did  not  support  a  finding  that  such  trine 
was  "known  to  be  valuable"  for  a  Leasing  Act  mineral. 

The  existence  of  a  "related  product"  within  the 
meaning  of  30  U.S.C.  i  262  (1976)  presumes  the  exis- 
tence of  a  valuable  sodium  compound  deposit. 

United  States  v.  Levon  Bardsley (Trustee^x_Marlene__M_. 

Bardsley,  Individually  and  as  Administratrix  of  the 

istate_of_Dcnald  H.  Bardsley  JDeceased].,  U5  IBLA  167 
"(Feb7~77  19807 


LEASES 

Where  a  potassium  lease  issued  under  the  provi- 
sions of  sec.  3  of  the  Act  of  Fet.  7,  1927,  as  amended, 
30  U.S.C.  *  283  (1976),  provides  that  the  Secretary  may 
readjust  and  fix  the  royalties  payable  thereunder,  and 
other  terms  and  conditions,  at  the  end  of  20  years  from 
the  date  of  issuance  of  the  lease  and  thereafter  at 
the  end  of  each  succeeding  20-year  period  during  the 
continuance  of  the  lease,  notice  to  the  lessee  of  read- 
justment in  the  royalties  and  other  terms  and  condi- 
tions must  be  made  when  the  20-year  period  expires  and 
not  at  some  later  time. 

International  Minerals  5  Chemical  Corp..  69  IBLA  111 
("ov7~307~19l2) 

fiSI 3 n J3_lili°£a tio nx_I nc. ,  69  IBLA  317  (Dec.  27,  1982) 

Noranda_Ex£lorationx_Inci,  71  IBLA  9  (Fet.  10,  1963) 


PERMITS 

Failure  to  pay  full  annual  rental  on  or  before  the 
anniversary  date  for  a  potassium  prospecting  permit  re- 
sults in  automatic  termination  of  the  permit. 

Amax  Chemical  Corp.,  U5  IBLA  335  (Fet.  6,  1980) 
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POW£RSirE_LANDS 

Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Comonssion)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  xs  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  4  818  (1976) . 

Harold_M^_Voris,  48  IBLA  206  (June  16,  1980) 

Lairi_D^_Brookshire_et_ali,  56  IBLA  73  (July  15,  1981) 

B2Siii_Bi_13eLean,  7/  IBLA  380  (Dec.  7,  1983) 


When  a  Native  allotment  application  has  been 
rejected  because  the  applicant  failed  to  complete 
5  years  of  qualifying  use  and  occupancy  prior  to 
the  filing  of  an  application  for  withdrawal  for 
powersite  purposes,  the  case  will  be  remanded  for 
read  judication  under  sec.  905  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435-37  (1980),  unless  the  described  land  is 
included  as  part  of  a  project  licensed  under  part  I  of 
the  Federal  Power  Act  of  June  10,  1920  (41  Stat.  24), 
22  25SSded,  or  is  presently  utilized  for  purposes  of 
generating  or  transmitting  electrical  power  or  for  any 
other  project  authorized  ty  act  of  Congress.   If  the 
allotment  applicant  commenced  the  qualifying  use  of  the 
land  after  its  withdrawal  or  classification,  the  allot- 
ment shall  be  made  subject  to  the  right  of  reentry 
provided  the  United  States. 

HiILi2!_£2Li°A_§Ii_12£_ii£c2!i§i!leE3.ii2Iil.'  ^^  IBLA  168 
(liar.  12,  1981) 


A    mining   claim    located    prior    to    Aug.    11,    1955, 
on    lands    withdrawn    for    a    powersite    is    null    and    void 
ab    initio.      The    passage    of    the    Mining    Claims    Rights 
Restoration    Act    of    Auj.    11,     1955,    30    U.S.C.    4    621     (1976) 
did    not    give    life    to   void    claims    which    had   been    located 
on   withdrawn    lands   prior    to   the    date   of    the    Act. 

i°h£_2i_£2EE£Ai.    55    IBLA    42     (May    28,    1981) 
kiS£oln_Resourcesi_Inci,    66    IBLA    310     (Aug.    24,    1982) 


POHERSITE_LANDS--Cont  inued 

Although    land    reserved    for    powersite    purposes    by    a 
1910    Executive   Order    issued    pursuant    to    the    "Pickett 
Act"    of    June    25,    1910,    remained    open    to    the    location    of 
mining    claims    for    metalliferous    minerals,    that    Act    was 
superseded    by    sec.    24    of    the    Federal    Power    Act    of 
June    10,    1920,    which    closed   such    lands   to   all    mineral 
location    until    enactment   of    the    (lining    Claim    Rights 
Restoration    Act    of    Aug.    11,    1955. 

A    mining    claim    located    prior    to    Aug.    11,    1955, 
on    lands    withdrawn    for    a   powersite    is    null    and    void 
ab   initio.      The    passage   of    the   Mining   Claims    Rights 
Restoration    Act    of    Aug.     11,    1955,    30    U.S.C.    4    621     (1976) 
did    not    give    life    to    void    claims    which    had    teen    located 
on    withdrawn    lands    prior    to    the    date    of    the    Act. 

£§orje_Li_Hawkinsi_Wallace    G._Heath,     66    IBLA    39C 
(Aug.    31,    1982) 


Under    the    decision    in    Reeves    v.    Andrus, 
465    F.    Supp.     1065     (D.    Alaska    1979),     upon    a    deter- 
mination   of    the    Federal    Power    Commission    that    the 
value   of    land    withdrawn    for    power    purposes    would    not 
be    injured    by    the   allowance   of   entries    under    the    public 
land    laws,    the    Secretary   of   the    Interior    is   required    to 
restore   the    land    to   entry,    at    least    insofar    as    the 
powersite   withdrawal    is   concerned,    within   a    reasonable 
time    thereafter.      Such   land,    however,    does    not    tecome 
available    until   an   order    of    restoration   is   issued.      No 
rights   may    be    acquired    by    a  settler    on    the    public    land 
who    initiates    settlement    at    a    time    when   the   records   of 
the    Department    indicate    that    the    land    is   not   open    to 
entry. 

Where   the   Department    issues   a    decision    finally 
adjudicating    rights    to    the   public   land    adverse    to   an 
appellant    and    the   appellant   does    not    seek    judicial 
review   of    that    decision,    the    Department    will    tar    recon- 
sideration  of    that    decision,    even    if    arguably   erroneous, 
where   a    third    party    has   initiated    adverse   rights    to    the 
land   originally    sought. 

Carmel_J._McInt2re (0n_ J udicial_  Remand).,     67    IBLA    317 

(OctT  lT  1982) 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a  powersite  is  null  and  void  ab 
initio. 


Lands  covered  by  a  preliminary  permit  of  a  pro- 
spective licensee  for  a  power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Commission  and  is  in 
its  initial  term,  are  not  open  to  mineral  location.   A 
mining  claim  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Power  Act, 
16  U.S.C.  4  818  (1976). 

Jai§s_Hi_Cosg.rDve,  61  IBLA  376  (Feb.  17,  1982) 


A  Native  allotment  application  describing  land 
within  a  powersite  withdrawal  may  be  approved  pursuant 
to  sec.  905  of  the  Alaska  National  Interest  Lands  Con- 
servation Act,  P.L.  96-487,  94  Stat.  2371,  2435-37 
(19i0) ,  subject  to  protests  filed  within  180  days  of 
enactment  of  the  statute,  where  the  land  is  not  part 
of  a  project  licensed  under  the  Federal  Power  Act  of 
June  13,  1920,  as  amended,  or  presently  used  for  pur- 
poses of  generating  or  transmitting  electrical  power 
or  for  any  other  project  authorized  by  Act  of  Congress. 
Where  the  allDtment  applicant's  use  of  the  land  com- 
menced after  the  withdrawal,  the  allotment  shall  be 
subject  to  the  right  or  reentry  provided  the  United 
States  by  sec.  24  of  the  Federal  Power  Act,  as  amended . 


!lackai_Bar_Ccr£.  ,  69  IELA  148  (Dec.  13,  1982) 


In  accordance  with  sec.  24  of  the  Federal  Power 
Act  of  1920,  as  amended,  30  U.S.C.  4  818  (1976),  and 
sec.  2(a)  of  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  30  U.S.C.  »  621  (1976)  ,  the  Bureau  of  Land 
Management  properly  declares  the  portion  of  a  placer 
mining  claim  located  within  the  boundaries  of  a  pre- 
existing power  project  to  be  null  and  void  ab  initio. 

Wa_GA_Si  n<J  le  t  on ,  75  IBLA  168  (Aug.  19,  1983) 


A  lining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a  power  project  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  4  621 
(1976)  ,  did  not  give  life  to  void  claims  which  bad  teen 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ji_Wi_Robertsx_Jean_ Roberts,  79  IBLA  279  (Mar.  16,  1984) 


"aLiaS—Stevens,  64  IBLA  69  (May  10,  1982) 


896 


POHERSITiJ    LANDS--Continued 


M 
(19b,;) 
shall 
theref 
dispos 
ot hsrw 
by  Con 

Sdl  2  1 

Alaska 
(1976) 
corf  or 


here 

that 
from 
or  be 
al  un 
ise  d 
gress 
ands 

Nati 
,  BLM 
at  ion 


Con  jr 

land 

the  d 

rese 

der  t 

irect 

,  and 

for  s 

ve  Cl 

nay 

sele 


ess  has 
s  sought 
ate  of  t 
rved  fro 
he  laws 
ed  by  t  h 
thereaf 
elect  ion 
aims  Set 
properly 
cting  sa 


prov  l 

for 
he  fi 
m  ent 
of  th 
e  Fed 
ter  h 
purs 
tleme 
conv 
■  e,  a 


ded  in  16  U.S.C.  *  818 
a  proposed  power  project 
ling  of  an  application 
ry,  location,  or  other 
e  United  States  until 
eral  Power  Commission  or 
as  further  withdrawn  these 
uant  to  sec.  16  of  the 
nt  Act,  13  U.S.C.  *  1615 
ey  such  lands  to  a  Native 
11  else  being  regular. 


Federal  land  occupied  by  a  municipally  operated 
utility  pursuant  to  a  license  from  the  Federal  Power 
Commission  may  be  conveyed  to  a  Native  corporation 
selecting  such  land,  subject  to  such  license.   Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

£etchikan_Pubiic_Utilities,  79  IBLA  2B6  (Mar.  20,  1981) 


Pl*£lI£E_BEf  CBE_THE_DEPABTMENT  —  Continued 

PERSONS  QUALIFIED  TO  PRACTICE — Continued 

Where  a  simultaneous  oil  and  gas  lease  application 
is  submitted  by  a  filing  service  on  behalf  of  a  client, 
and  such  application  is  subsequently  rejected  by  the 
Bureau  of  Land  Management  for  being  improperly  con- 
pleted,  the  filing  service  is  not  authorized  under 
13  CFR  1.3  to  represent  the  client  in  an  appeal  to  the 
Board. 

£°22id_Ei_Hook,  76  IELA  367  (Oct.  25,  1983) 


Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations.   where 
an  appeal  is  brought  by  an  individual  who  does  not 
appear  to  fall  within  any  of  the  categories  of  persons 
authorized  to  practice,  the  appeal  is  subject  to  dis- 
missal. 

Job£If_Ni_Cal dwell,  79  IELA  111  (Feb.  22,  1981) 


E2i£lICE_BEF0RE_THE_DEPARTMENT 
(Seealso  Rules  of  Practice--if  included  in  this  Index.) 

PERSONS  QUALIFIED  TO  PRACTICE 

Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations.   Where 
an  appeal  is  brought  by  a  corporation  that  does  not 
appear  to  fall  within  any  ot  the  categories  of  persons 
authorized  to  practice,  the  appeal  is  subject  to 
;  I  .J!  issal. 


*Ii£n_Duncan,  53  IBLA  101  (Mar.  1,  1981) 


86  I.D.  3U5 


When  an  Indian  tribe  or  member  of  an  Indian  tribe 
appears  before  the  Board  of  Indian  Appeals  represented 
by  a  person  not  qualified  to  appear  before  the  Depart- 
ment of  the  Interior  under  13  CFR  t.l,  the  party  will 
be  informed  that  the  unqualified  person  may  net  appear, 
but  will  not  be  penalized  for  chcosing  an  unqualified 
representative.   Once  informed  that  the  chosen  repre- 
sentative is  unqualified,  the  Indian  party  must  choose 
a  qualified  representative  or  appear  pro  se  in  order 
for  filings  to  be  accepted. 

Estate  of  Benjamin  Kent.  Sr. (Ben_N awanowa^i,  13  IBIA 

21  (Aug.~29,  1981) 


An  appeal  brought  by  a  person  who  does  not  fall 
within  any  of  the  categories  ot  persons  authorized  by 
regulation  to  practice  before  the  Department  is  subject 
to  disussal. 

iS£2S_5i_Lonj,  57  IBLA  263  (Aug.  28,  1981) 

Thoja3_L.._Tuttle,  71  IBLA  265  (Mar.  22,  1983) 

William_L:__Burnei,  72  IBLA  62  (Apr.  12,  1983) 

J  ._Ci_Trahan,  71  IBLA  15  (June  21,  1983) 

*nth.2ay._21Brien,  77  IBLA  151  (Nov.  16,  1983) 


An  appeal  brought  on  behalf  of  another  by  a  person 
who  does  not  gualify  under  13  CFR  1.3  to  practice 
before  the  Department  is  subject  to  dismissal. 

l2!l3._H._Tri;ia,  71  IBLA  52  (June  28,  1983) 
SSiES£_S2a£a2i._ki_Pi.»  75  IDLA  55  (Aug.  5,  1983) 


An  appeal  filed  for  an  appellant  by  an  attorney- 
in-fact  who  is  not  himself  qualified  to  practice  before 
th»  Department  under  13  CFR  1.3  is  subject  to  summary 
dismissal. 

*athony__Chiarenza_et_ali,  71  IBLA  350  (July  28,  1983) 


An  owner  of  a  mining  claim  who  purports  to  repre- 
sent the  interests  of  other  co-owners  may  only  properly 
represent  the  interests  of  other  claim  holders  if  such 
owner  meets  one  of  the  qualifications  set  out  in  13  CFR 
1.3(b)  . 

t!!lLL£i_States_vi_.,lorman_Mont3.omej;y__et  al._,  75  IBLA  358 
TAug.  31,  1983) 


PRESIDENT_CF_THE_UNITED_STATES 

Withdrawals  remain  in  force  until  specifically 
revoked  or  modified  by  competent  authority.   The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-178 
(91  Stat.  2371),  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

Larri_McBaster_et_al.  ,  76  IBLA  370  (Oct.  25,  1983) 


£lI^*lE_ll*Ci!ANGES 
(See_a2so  Exchanges  of  Land--if  included  in  this  Index.) 

GENERALLY 

Lands   the    title   to    which    has    teen    conveyed    to    the 
United   States    pursuant    to   a    private   exchange   authorized 
by   sec.    8   of    the   Taylor   Grazing    Act   do    not    become 
available    for   oil    and   gas   leasing   upon    acceptance 
of    title   on    behalf   of   the   United    States,    tut    only    when 
an   order    is    issued    opening    the    lands    to   such    disposi- 
tion. 

£sdras_K._Hartley,    58    IELA    329     (Oct.    16,     19B1) 


While    there    is    no   Departmental    policy   absolutely 
forbidding    multiparty   exchanges    under   sec.    206    of    the 
Federal    Land    Policy    and    Management    Act    of    1976, 
13    U.S.C.    l    1716    (1976),    no    such    exchange    can    be 
approved    unless   the   land   ultimately    acquired    ty    the 
United    States    benefits   a    Federal    natural    resource    man- 
agement   program. 

HaiU_Si_filiiSi»    79    IBLA    362     (Bar.    23,    1981) 
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PRIVATE    EXCHANGES--Continued 


PUBLIC    LANDS — Continued 


PUBLIC  INTEREST 


GENERALLY--Continued 


The  fact  that  land  sought  in  a  private  exchange  is 
within  a  known  geothermal  resource  area  and  is  actually 
under  lease  is  normally  sufficient  to  support  a  finding 
that  the  land  sought  by  the  private  party  is  more  val- 
uable for  public  purposes  than  the  land  which  is  being 
exchanged. 

!liEEI_Ni_Batigy..     79    IBL*    362     (Mar.    23,    1984) 


An    island    within    the    public    domain    in    a    navigable 
stream   and    actually    in    existence    at    the   time    of    the 
admission   to    the   Union   of    the    state    within    which    it   is 
situated    remains    the    property    of    the    United    States. 

Cnce   an    island    in    a   navigable   stream   which    is 
public   land   washes   away    totally   and    then   after   state- 
hood   a   new   island    forms    in   the   same   place,    title    to    the 
new    land    is    in    the   state. 


fia vid_Ai_Frovin.se,     78    IBLA    85     (Dec.    16,    1983) 


7__e_a__2    Accretion,    Avulsion,    Boundaries,     Reliction, 
Surveys    of    Public   Lands--if    included    in    this    Index.) 

GENERALLY 

Adverse  possession  cannot  be  asserted  against 
th»  United  States.   Mere  occupancy  of  public  lands  and 
the  making  of  improvements  thereon  give  no  vested  right 
against  the  United  States.   An  occupant  of  Federal  land 
must  show  that  he  occupies  the  same  under  some  proceed- 
ing or  law  that  at  least  authorized  his  right  of  pos- 
session . 


The  tern  "public  lands,"  often  used  synonymously 
with  "public  domain,"  generally  refers  to  lands  which 
are  open  and  available  for  various  forms  of  disposition 
or  disposal  to  the  general  public  and  state  or  local 
governments. 

State  Select  ions  i  of  Onshore  Lands  Underlying  Navigable 
_________________________  A_e__c^f  ____________________ 

_rd___8_.  M-36949  (Aug.  22,  1983)  "         91  I.dT  67 


LiiIiiD_fi___°_»  58  IBLA  385  (Oct.  21,  1981) 


The  Bureau  of  Land  Management  has  no  authority  to 
allow  an  application  for  desert  land  entry  on  land 
which  has  been  conveyed  fro»  Federal  ownership  by  guit- 
claim  deed  or  which  has  been  withdrawn  from  disposition 
under  the  public  land  laws.   Even  if  the  applicant  had 
recaivad  erroneous  advice  concerning  the  status  of  the 
land,  this  does  not  entitle  him  to  have  his  application 
allowed . 

H__________i__le_,  62  IbLA  315  (Mar.  19,  1982) 


ADMINISTRATION 

Sec.  9  of  the  Stock-Raising  Homestead  Act, 
43  U.S.C.  <j  299  (1970),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Under  43  CFR  3602.1  which  defines 
a  trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Rais in  3  Homestead 
Act,  43  U.S.C.  t  299  (1970). 

.ga£ifi£_E2i§E_&_I:___t_C__ ,  45  IBLA  127  (Jan.  23,  1980) 


Sac.  7(c)  of  the  Paiute  Indian  Tribe  of  Utah  Res- 
toration Act  of  1980,  25  U.S.C.  «  761  et  se_.  (Supp.  IV 
1980),  contains  the  phrase  "available  public. .. lands" 
which  must  be  construed  as  those  lands  administered  by 
the  BLM  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  or  reserved. 

National  Forest  lands  are  not  "available  public... 
lands."   As  such,  they  are  not  intended  by  Congress  to 
hi    included  within  the  Paiute's  proposed  reservation 
enlargement  plan  under  the  p.aiute  Restoration  Act. 

PE°E°§2d_Pai_t__Re_to__t__n__l_n,  M-36944  (Hay  7,  1982) 

89  I.D.  403 


where  appellant  disagrees  with  BLM's  decision  to 
designate  an  area  for  United  use  by  off-road  vehicles 
and  seeks  to  have  his  judgment  substituted  tor  that  of 
the  decisionmaker,  his  appeal  will  te  carefully  consid- 
ered, with  due  regard  for  the  public  interest.   However, 
where  the  responsibility  for  making  such  judgments  has 
been  exercised  by  an  officer  duly  delegated  the  author- 
ity to  do  so,  his  action  will  ordinarily  be  affirmed  in 
the  absence  of  a  showing  of  compelling  reasons  for 
modification  or  reversal. 

Joh____hande_____r.  56  IBLA  284  (July  28,  1981) 


where  an  Act  of  Congress  authorizes  the  setting 
aside  of  lands  for  particular  public  purposes,  and  does 
not  either  expressly  continue  or  prohibit  the  operation 
of  the  general  mining  laws,  the  infant  of  Congress  in 
that  respect  must  be  gathered  from  the  Act  itself,  or 
by  historical  interpretation  of  this  Department  of  that 
Act  and  similar  Acts  relating  to  lands  of  the  same 
stat  us. 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 


fit hf _n_e___i____Co__^ 


70  IBLA  264  (Jan.  2b,  1983) 

90  I.D.  10 


Where  appellant  disagrees  with  BLM's  decision  to 
designate  an  area  as  permanently  closed  for  use  by 
off-road  vehicles  and  seeks  to  have  its  judgment  sub- 
stituted for  that  of  the  decisionmaker,  the  appeal  will 
be  carefully  considered,  with  due  regard  for  the  public 
interest.   However,  where  the  responsibility  for  making 
such  judgments  has  been  exercised  by  an  officer  duly 
delegated  the  authority  to  do  so,  his  action  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
compelling  reasons  for  modification  or  reversal. 


Ma_ic  Valley  Trail  Machine  Ass'n,  Inc. 
(Aug.~31,  1981)" 


57    IBLA    284 


Sec.    9   of    the    Stock-Raising    Homestead    Act, 
43    U.S.C.    «    299    (1976),    contemplates    that    the    Depart- 
ment  of    the    Interior   retains    continuing    jurisdiction 
and    administration   of    mineral   deposits   reserved    by    that 
Act. 


"Public  lands."   Under  43  CFR  9239.0-7  which 
defines  a  trespass,  the  term  "public  lands"  includes 


PU.2kic_LANDS — Continued 

ADMINISTRATION--Continued 

mineral  deposits  reserved  under  the  Stock-Raising  Home- 
stead Act,  43  U.S.C.  $  299  (1976). 

Te£acit_Iiic:.,  59  IBLA  155  (Oct.  26,  1981) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vejetative  management  purposes,  and  the  Board  has  no 
"jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
th?  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLM's  noncompliance  therewith. 

The  Federal  Land  Policy  and  Management  Act  of  1976 
ra  juices  the  Secretary  of  the  Interior  to  manage  public 
lands  under  principles  of  "multiple  use"  and  "sustained 
yield,"  and  the  statutory  definition  of  these  concepts 
recognizes  the  need  for  latitude  and  discretion  in  their 
implementation.   As  the  Secretary's  delegate,  BLM  has 
th=»  responsibility  of  administering  such  policies  and 
projrams,  and  BLM  oust  be  accorded  correlative  powers 
or  reasoned  discretion  in  discharging  these  duties. 
Therefjre,  so  long  as  the  BLM  policy  or  implementing 
action  is  based  on  a  consideration  of  all  relevant  fac- 
tors and  is  supported  by  the  record,  the  Board  will  not 
disturb  it  absent  a  clear  showing  that  it  is  contrary 
to  statute  or  regulation  or  otherwise  erroneous. 

Ai£s.°.i.?.j.S..,  60  IBLA  1  (Nov.  12,  19ttl) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vejetative  manajement  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
inj  matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLM's  noncompliance  therewith. 

Siisan_Dslles_et__ali,  66  IBLA  U07  (Aug.  31,  1962) 


PUBLIC  LANDS — Continued 


Under  sec.  6(b)  of  the  Alaska  Statehood  Act,  the 
term  "public  lands"  means  those  lands  in  federal  owner- 
ship that  are  not  withdrawn  or  otherwise  reserved. 

State  Selections  of  Onshore  Lands  Underlying  Navigable 
Hat  ers_in_the_Geo3raj:hic_  Area  of  _Re  yoked  Public  Land 
Qrder_82,  K-36949  (Aug7  22,~19B37  ~         91  I. D.  67 


APPRAISALS 

Where  ELM  appraises  a  parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  14  3  U.S.C. 
t  1713  (1982) ,  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

£oig_II>dustriesi_Inci,  B2  IELA  289  (Aug.  31,  1984) 


CLASSIFICATION 

Where  BLM  classifies  a  4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a  lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  protest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a  matter  of 
law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6  years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 
rather  had  expressly  acknowledged  the  existence  of  the 
leasehold . 

Ivelifi-Alexander,  45  IBLA  28  (Jan.  14,  1980) 


The  Board  of  Land  Appeals  must  defer  to  the  Secre- 
tary's decision  to  approve  the  granting  of  a  contract, 
where  such  approval  implicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  compliance  with  the  National  Environ- 
mental Protection  Act  of  1969,  42  U.S.C.  *«  4321-4361 
(1976).   The  Board  has  no  jurisdictional  authority  to 
entertain  appeals  concerning  matters  covered  by  the 
Secretarial  action  except  in  the  limited  circumstance 
where  the  appellant's  object  clearly  is  to  show  BLM's 
noncompliance  therewith. 

£2Q.ili_P2Z»  fas  IBLA  26  (Oct.  21,  1982) 


The  Secretary  of  the  Interior  is  not  estopped 
by  the  principles  of  res  judicata  or  finality  of  admin- 
istrative action  from  correcting,  reversing,  or  over- 
rulinj  an  erroneous  decision  by  subordinates  or 
predecessors  in  interest.   The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
ani  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 

£i  t  hf  inder_Mines_Corp_.  ,  70  IBLA  264  (Jan.  26,  198  3) 

90    I.C.     10 


Where    the    Secretary    by    appropriate    notice    in    the 
l£$£Z.!±i.   SS32SiS£    nas   classified    certain    lands   for 
multiple    use    management    and   such    lands    are    thereby 
segregated    from    desert    land   entry,    which    classification 
has    not    been   terminated    by   either   a    reclassification   or 
publication    in    the    Federal    Register    of    termination   of 
classification,    an    application    for    desert    land   entry 
is    properly    denied. 

Bill_Ki_Yearsleji_Milalee_Hi_Xearslej,     6  7    IBLA    97 
Isept.    13, "982) 


When    lands   have    been    classified    under    a    final 
order   of    the    Secretary   of    the   Interior   as   being 
unsuitable    for    disposal    under    the    desert    land    laws,    a 
desert    land    entry    petition-application    will    not    be 
allowed. 

£yelia_i3i_*damsx    Ly.le    R.    Adams,    70    IELA    63     (Jan.     10, 
1983) 


Mining   claims   located   on    land    which    has    been 
classified    for    lease   or    sale    pursuant    to    the    Recreation 
and    Public    Purposes    Act,    as   amended,    43    U.S.C.    4$   869 
to    869-4    (1976),    and    subsequently    leased    pursuant 
thereto,    are    properly    declared   null    and   void    ab    initio 
because   the    land    was   segregated    from    mineral   entry, 
even    where    the   lease   contained    a    mineral    reservation    to 
the   United    States. 


The    Board    of    Land    Appeals    has    no    jurisdiction    to 
hear    an    appeal    by    a    mining    claimant    from    a    BLM    decision 
classifying    land    for    lease   or    sale    pursuant    to    the 
Recreation    and    Public    Purposes    Act,     as    amended. 


899 


publ  inlands- " c on t 1 n ued 

CLASSIFICATION — Continued 

43  U.S.C.  44  869  to  869-4  (1976),  which  has  become  a 
final  order  of  the  Secretary. 

In  order  to  establish  that  a  notice  of  locatioD 
of  a  mining  claim  is  an  amended  location  which  relates 
back  prior  to  a  BLM  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  4»  869  to  869-4 
(1476),  the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.   In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a  relocation. 

£22*i3_&i._S£Sl!a5x_22£2itli_ii_SiEaliS5«  77  IBLA  174 
(Nov.  177~198J)~~ 


PUB  LI C_ LANDS --Con  tin  ued 

DISPOSALS  CF--Continued 

Generally-- Continued 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  grant  an  application  for  public  lands 
under  the  Recreation  and  Public  Purposes  Act,  43  U.S.C. 
44  869  to  869-4  (1982).   A  decision  rejecting  such  an 
application  for  land  to  be  used  for  wildlife  habitat 
management  will  be  affirmed  where  it  is  based  on  a 
policy  reasonably  related  to  the  putlic  interest  and 
appellant  has  shown  no  error  therein. 

State  of  Utah,  Division  of  * ildlif e_Resources,  8  3  IBLA 
298~(0ct.  267  19847"" 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able tor  the  location  of  mining  claias,  but  a  claimant 
■ay  establish  the  exterior  boundaries  of  a  lode  claim 
on  land  under  a  Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
makinj  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a  vein  or  lode  discovered  on  lands  available 
for  location. 

Santa  Fe  Mining. , Inc. ,  79  IBLA  48  (Feb.  9,  1984) 


Where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 

?e§tera._!l!iCl.earx_Inci,  82  IBLA  67  (July  12,  1984) 


The  Board  of  Land  Appeals  has  no  jurisdiction  to 
hear  appeals  from  BLM  decisions  denying  petitions  tor 
classification. 

State_gt_Utaht_Division_of_Wildlife_Resources,  83  IBLA 
298~7oct.  26,  l984f 


where  a  lode  mining  claim  is  located  partially  on 
withdrawn  land,  it  is  not  null  and  void  ab  initio  to 
the  extent  of  its  inclusion  of  such  lands.   A  locator 
whose  discovery  is  on  lands  opened  to  location  may 
extend  the  end  lines  and  side  lines  of  his  claim  across 
withdrawn  or  patented  land  to  define  the  extralateral 
rights  to  lodes  or  veins  which  apex  within  the  claim. 

£25i££2_* "erica ni_lnci,  84  IBLA  209  (Dec.  27,  1984) 


Costs  of  a  survey  must  be  paid  by  a  person 
authorized  by  a  private  law  to  purchase  public  lands. 

Jerry._Li_Crow,  84  IBLA  119  (Dec.  10,  1984) 


JURISDICTION  OVER 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a  millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

United  States  of  A»erica_vi  U  tah_In  ternat  ionalx  Inc_., 
45  IBLA  73  1 Ja n. ~177~1980F 


The  Act  of  Hay  23,  1908,  35  Stat.  267,  as  amended, 
16  U.S.C.  4  671  (1976),  providing  for  the  establishment 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

Hingeline  Overthrust  Oil  &  Gas,  Inc.,  8  0  IBLA  4 
~(Har7  2?7  1984) 


BLM  has  the  jurisdiction  to  determine  whether  the 
terms  of  a  mineral  reservation  in  a  deed  to  the  United 
States  has  operated  to  vest  title  to  the  mineral  estate 
in  the  United  States  by  virtue  of  a  failure  to  comply 
with  an  annual  production  requirement  found  in  the 
reservation.   However,  where  the  record  indicates  that 
BLM  has  not  fully  considered  whether  production  within 
a  production  unit  which  includes  the  reserved  land 
serves  to  extend  the  reservation,  the  case  will  be 
remanded  to  BLM  for  consideration  of  that  question. 

Doris_Ai_Slaaten_et_ali,  81  IBLA  282  (June  12,  1984) 


LEASES  AND  PERMITS 


DISPOSALS  OF 

Generally 

Sec.    7(c)    of   the    Paiute    Indian    Tribe   of   Utah    Res- 
toration   Act    of    1980,     25    U.S.C.    4    761    et    sea, .     (Supp.    IV 
1980),    contains    the   phrase   "available   public ...  lands" 
which    must    be   construed    as   those    lands   administered    by 
the    BLM   which    are   available   for    disposal;    that    is, 
lands   which    are    not    withdrawn,    appropriated   or    reserved. 

EE2E°sed_Paiute_Restoration_Plan,    M-36944     (May    7,    1982) 

89  I.D.  403 


A  hardrock  prospecting  permit  application  is  prop- 
erly rejected  where  the  deed  conveying  the  subject 
lands  to  the  United  States  expressly  excepts  therefrom 
all  minerals  and  rights  thereunder  outstanding  of  rec- 
ord in  third  parties. 

EiSi2I!_£0£Es.»  u5  IEL*  260  (Feb.  4,  1980) 


An  airport  lease  issued  under  the  Act  of  May  24, 
1928,  is  properly  canceled  where  the  lessee  fails  to 
use  the  leased  land  as  a  public  airport.   It  is  irrel- 
evant that  the  lessee  has  been  unable  to  arrange  financ- 
ing for  reinitiation  of  airport  service,  as  the  terms  of 
the  Act,  regulations,  and  lease  require  that  the  lands 
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ba  used  as  an  airport  and  provide  for  no  dispensation  of 
this  requirement. 

J2§2-£2driauez,  49  IBLA  258  (Aug.  18,  1980) 


Public  domain  land  withdrawn  or  reserved  is  pre- 
sumed to  be  available  for  oil  and  gas  leasing  unless 
the  withdrawal  or  reservation  specifically  provides 
otherwise. 

where  public  domain  land  is  withdrawn  or  reserved 
for  administr at  ion  by  another  agency  for  a  particular 
purpose,  bLM  should  properly  consider  the  recommenda- 
tions of  the  surface  management  agency  regarding  lease 
issuance  and  any  required  stipulations,  but  this  does 
not  relieve  BLM  of  the  need  to  make  an  independent 
determination  supported  by  the  record  of  whether  and 
under  what  conditions  a  lease  may  issue  in  the  public 
interest  consistent  with  multiple  use  values. 

Isdras_K.__Hartle.y,  54  IBLA  38  (Apr.  9,  1981) 

88  I.D.  437 

Hestern_Interst  ate_Eneray_L_Inci,  71  IBLA  19  (Feb.  15, 
F98  3)  " 


The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFH  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a  mineral 
lease  on  National  Park  Service  lands. 

Edward_Sea3ersonx_Jr. ,  67  IBLA  189  (Sept.  12.    1982) 


PUBLIC_L A NDS- -Continued 

RIPARIAN  RIGHTS — Continued 

Where  riparian  public  land  has  been  completely 
eroded  away  by  the  actions  of  a  navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner. 

David_Ai_Frovinse,  81  IELA  148  (Hay  31,  1984) 


It  is  a  general  rule  that  a  meander  line  is  not  a 
line  of  boundary  but  one  designed  to  point  out  the 
sinuosity  of  the  bank  or  shore  and  as  a  means  of 
ascertaining  the  quantity  of  the  land  in  the  fractional 
lot,  the  boundary  line  being  the  waterline  itself.   The 
"Basart  exception"  to  this  rule  is  that  if,  at  the  time 
a  homestead  entry  is  made,  a  large  tody  of  land  pre- 
viously formed  by  accretion  existed  between  the  meander 
line  and  the  waters  of  the  stream,  then  the  meander 
line  will  be  treated  as  the  boundary  line  of  the  grant, 
and  the  patent  will  be  construed  to  convey  only  the 
lands  within  the  meander  line.   In  determining  the 
applicability  of  the  "Basart  exception,"  consideration 
must  also  be  given  to  equitable  factors,  including 
unjust  enrichment. 

E!!ifi_I;i_.Bi  J°kH§22.A  Warilxn_Johnson,  82  IBLA  135 
Tjuly  27,  1984) 


SPECIAL  GRANTS 

Costs  of  a  survey  must  be  paid  ty  a  person 
authorized  by  a  private  law  to  purchase  public  lands. 

Jer ry__L._Crow ,  84  IELA  119  (Dec.  10,  198U) 


BLM  may  properly  cancel  a  public  airport  lease 
issued  pursuant  t3  the  Act  of  May  24,  1928,  as  amended, 
49  U.S.C.  «<J  211-214  (1982),  where  the  lessee  fails  to 
complete  construction  of  airport  facilities  within 
6  ninths  of  the  date  of  the  lease,  as  required  by  the 
terms  of  the  lease. 

A±f£ed_Gerstler,  84  IBLA  155  (Dec.  13,  1984) 


SPECIAL  USE  PERMITS 

The  issuance  of  special  use  permits  is  discretion- 
ary, and  BLM  may  properly  reject  a  permit  application 
for  commercial  river  rafting  where  the  proposed  use 
would  exceed  the  river's  carrying  capacity  and  would 
be  inconsistent  with  the  objectives,  responsi t i 1  it ies, 
or  programs  for  the  management  of  the  public  lands 
involved . 


RIPARIAN  RIGHTS 

Where  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a  navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accretion,  title  to 
the  accreted  land  is  deemed  to  be  in  the  remote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 

Ji*kEh_I\_R.2S_e_nbaum_et_ali,  66  IBLA  374  (Auj.  30,  1982) 

89  I.C.  415 


Whitewater_Ex£editions_S_Tours,  52  IELA  8C  (Jan. 
1981) 


9, 


The  issuance  of  special  use  permits  is  discretion- 
ary, and  BLM  may  properly  reject  a  permit  application 
for  an  organized  off-road  motorcycle  race  where  the 
proposed  use  would  adversely  affect  critical  deer 
winter  range  and  would  be  inconsistent  with  the  otjec- 
tives,  responsibilities,  or  programs  for  the  management 
of  the  public  lands  involved. 

Cascade_Moiorcicle_Club,  56  IELA  134  (July  20,  1981) 


Generally,  the  meander  line  of  a  river  is  not  to 
be  treated  as  a  boundary  and  when  the  United  States 
conveys  a  tract  of  land  by  patent  referring  to  an 
official  plat  which  shows  the  tract  to  be  riparian  to 
a  met,  the  patent  conveys  all  the  rights  to  the  water 
line  of  that  river,  if  navigable,  or  to  the  center  of 
the  stream  if  nonnavigable ,  except  where  there  is 
fraud,  gross  error  shown  in  the  survey,  or  an  intention 
to  limit  a  grant  or  conveyance  to  the  actual  meander 
lines  as  disclosed  in  the  facts  or  circumstances. 

22BiId_Wi_Hoar,  81  IBLA  74  (May  23,  1984) 


The  Bureau  of  Land  Management  may  properly  charge 
fees  for  special  recreation  permits  authorizing  commer- 
cial rafting  on  the  Rogue  River,  a  designated  wild  and 
scenic  river,  under  sec.  4(c)  of  the  land  and  Water 
Conservation  Fund  Act,  16  U.S.C.  $  4b01-6a(c),  and 
Departmental  regulations  at  43  CFR  Part  8372. 

Where,  on  appeal,  commercial  outfitters  pretesting 
the  imposition  and  increase  of  special  recreation  per- 
mit fees  for  commercial  raft  trips  on  the  Rogue  River, 
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SPECIAL  USE  PERMITS--Continued 

fail  to  demonstrate  that  the  Bureau  of  Land  Manage- 
Bent's  actions  did  not  comport  with  its  regulations  or 
that  the  new  fee  levels  have  no  reasonable  basis  under 
the  regulations,  a  decision  denying  the  protest  will  be 
af f i rued . 

Dspartmental  regulations  at  43  CFR  Subpart  8372 
reguira  that,  when  the  Bureauof  Land  Management  issues 
special  recreation  permits  authorizing  use  of  special 
areas  such  as  a  designated  wild  and  scenic  river,  fees 
must  be  charged  for  noncommercial  as  well  as  commercial 
users  engaging  in  the  same  activity,  except  to  the 
extent  that  a  user  is  exempted  from  paying  fees  by 
43  CFR  8372.4  (d)  . 

Ro_ue  River  Outfitters  Ass'n.  Dave  Helfrich  River  Out- 
[i_t_r___In_77~63~IDLA  373~7Apr.  30,  1982) 


An  applicant  for  a  special  recreation  use  permit 
for  river  rafting  will  be  considered  as  seeking  a 
"commercial  use"  of  the  river,  within  the  meaning  of 
43  CFR  8372.0-5  (a),  where  the  applicant  or  the  appli- 
cant's employee  makes  a  salary  from  or  for  services 
rendered  to  customers  or  participants  in  the  permitted 
activity. 

w.i±d££n§ss_Ch_llen_e____c_,  6U  IBLA  al*  (Mav  6»  1982) 


The  issuance  of  special  use  permits  is  discre- 
tionary, and  BLM  may  accept  or  reject  a  permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, 
responsibilities,  or  programs  for  the  manajement  of  the 
public  lands  involved.   Where  a  duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
compelling  reasons  for  modification  or  reversal. 

__tio_al_P__l____ an ds_Ta_k_Forc_i_ ______________ 

Iicreation_AssJn7IIlnc77~70~IBLA  214  Tjan.  2u7  1983) 


Use  fees  for  special  recreation  use  permits  for 
competitive  use  in  areas  other  than  developed  recre- 
ational sites  are  calculated  pursuant  to  43  CFR 
8372.4(b)  (2).   This  section  provides  for  a  use  fee  of 
5  percent  of  the  gross  receipts  (with  certain  mini- 
mums).   However,  there  is  no  definition  of  the  term 
"gross  receipts"  in  the  pertinent  regulations  or 
enabling  legislation.   Therefore,  if  a  permittee 
appeals  from  a  determination  of  the  use  fee  owing  under 
a  special  recreation  use  permit,  the  permittee  must 
ordinarily  demonstrate  that:   (1)  The  fee  calculation 
contained  mathematical  errors  or  errors  with  respect  to 
the  amount,  in  fact,  received;  (2)  the  fee  calculation 
was  made  using  a  formula  which  differed  from  that 
specifically  agreed  upon  or  contained  in  the  permit;  or 
(3)  the  fee  calculation  was  not  the  same  as  had  been 
previously  applied  to  the  permit  and  the  permittee  had 
no  reason  to  believe  that  the  formula  would  not  be  the 
same. 

§£2£§_Ia.S.er national,  78  IBLA  142  (Dec.  29,  198  3) 


The  exercise  of  Secretarial  discretion  involved  in 
the  issuance  of  special  use  permits  includes  the 
authority  to  set  permit  conditions  and  establish 
penalties  for  violation  of  permit  conditions.   A 
temporary  suspension  of  a  permit  imposed  by  the 
authorized  officer  for  violations  of  permit  conditions 
is  found  to  be  proper  where  it  is  shown  the  permit 
holder  tailed  to  make  required  reports  and  failed  to 
mark  boats  to  identify  the  permit  holder  as  required  by 
the  permit  conditions. 

0.s_r_I__i_er__ri____Inc_,     83    IBLA    98    (Oct.    1,    198U) 


SPECIAL    USE    FERKITS--Continued 

Collection    of    user    fee   pursuant    to    U3    CFR    6372.4 
is   proper    where    the   commercial    user    was  obligated    to 
pay   a    fee    for    river    rafting   trips    conducted    in    a 
special   area    under   duly    promulgated    Departmental 
regulations   even    though    Bureau   of    Land    Management 
officials   have    not    collected    a   user    fee    from    noncom- 
mercial   users    of    the   same   area. 

_o_ue__iv_r_Outf_tters_Ass_n,    8  3   IBLA    151    (Oct.    1C, 
19847 


PyfiLIS-JiECORDS 
(See_also    Administrative    Procedure,    Confidential 
Information-- if    included    in    this   Index.) 

Publication    in    the    Federal    Register    of    a    classifi- 
cation   for    multiple    use    management    pursuant    to    43   CFR 
2461.2    will    segregate   the   affected    land    to   the   extent 
indicated    in    the   notice,    and    applications    for    such 
land    must    be    rejected. 

£2£e.rt_Dale_garston_et_al..    51    IBLA    115    (Nov.    20, 
198  07 


Publication    in    the    Federal    Register    of    a    classi- 
fication   for    multiple    use    management    pursuant    to    43  CFR 
2461.2    will    segregate   the   affected    lands   to    the   extent 
indicated    in    the   notice,    and   sutsequent    Indian    allotment 
applications    for    such   lands   must    be    rejected. 

Sa«uel_Lee_Gif ford_et_ali,    53    IBLA    23    (Feb.    26,    1981) 

Wanda. Lois_Lee__c_inne__et  al.,  53  IBLA  279  (Mar.  24, 
1981) 

:2a__Christ__n_S_k_s,  55  IBLA  23  (Bay  26,  1981) 

l£IIY._fiJ!lI_fl.l£ear,  58  IELA  94  (Sept.  24,  1981) 

i?arvin_COi_Gif ford_et_al.,  58  IBLA  98  (Sept.  24,  1981) 

Lula_Lorene  McCr_cken_Slow__,  58  IBLA  202  (Sept.  29, 
1981)  ~ 

Bets.y_R.05aine_Bevi.ll,  58  IBLA  260  (Oct.  6,  1981) 

_i_liaB__i^ton__Jr___Cordell_Eldon____en___o___n_ 
Hyrna  June  Morgan.  Jackie  Lavern  Jarman.  59  IBLA  182 
(Oct.  27,  1981) 


Publication  in  the  Federal  ________  of  a  classi- 
fication for  multiple  use  management  pursuant  to  the 
Classification  and  Multiple  Use  Act  of  1964,  43  U.S.C. 
$  1411  (1976),  will  segregate  the  affected  land  to  the 
extent  indicated  in  the  notice,  and  applications  for 
such  land  pursuant  to  sec.  4  of  the  Act  of  Feb.  8, 
1887,  as  amended,  25  U.S.C.  $  334  (1976),  must  te 
rejected. 

Doroth_  L._Standrid_e  et  al_,  55  IBLA  131  (June  3, 
1981" 

_lad___Lee_Cardwell  Gi_ford__Bettx_Ann_Gif f ord  Jarman, 
55  IBLA~3  32~7J'une  267  1981) 


Where  the  Bureau  of  Land  Management  file  pertaiDing 
to  a  particular  mining  claim  group  contains  information 
showing  the  claims  to  be  null  and  void,  the  assignee  wbc 
has  failed  to  check  the  file  runs  the  risks  which  flow 
from  failure  to  so  .check  that  public  record. 

S«£__iLiIlis.  56  IBLA  217  (July  22,  1981) 
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Sec.    4    of    the    General    Allotment    Act    of    Feb.    8, 
1887,    as    amended,    25    U.S.C.    %    334     (197b),    authorizes 
the   Secretary    of    the    Interior    to    issue    allotments    to 
Indians    only    where   the    Indians    have    made    settlement 
upon    public    lands    "not    otherwise    appropriated." 
Applications   tor   Indian   allotments   are    properly 
rejected    where    the    lands    have    been    segregated    from 
entry    under    the    agricultural    land    laws    (including    the 
Act    of    Feb.    8,    18B7)     by    the    Secretary,    under    authority 
granted    by    the    Act    of    Sept.    19,     1961,     through    notices 
of    classification   of    lands   for   multiple    use   management, 
duly    published    in    the    Federal    Register. 

5tEZ_Eli££e2_Stiles_et_al_.,    64    IBLA    361     (June    lb,    1982) 

ki-  tha_Muriel_Bry_ant_S2it_h    et_il1(    66    IBLA    150 
(Aug.    10,    1982) 

KSslei_Kenneth_£hilliESi_Jri.,    67    IBLA    168     (Sept.    21, 
1982) 


A FE LI C ATI CNS --Continued 

An   application    to   purchase   public    land  und€i 

the   Omitted    Lands    Act    of    May    31,    1962,    P. L.  87-469, 

76    Stat.    89,    is    properly    rejected    where    the  land    has 

not    been    offered    for    public    sale    based    on   a  finding 

that    retention    of    the   land    is    in    the    putlic  interest. 

Hi_Allen_Sellers,    62    IBLA    328     (Mar.    23,    1982) 


APPRAISALS 

Where  ELK  appraises  a  parcel  of  land  subject  tc  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
*  1713  (1982) ,  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered ,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 


Estoppel  will  not  lie  against  the  United  States 
where  there  is  no  evidence  of  an  affirmative  misrepre- 
sentation cr  an  affirmative  concealment  of  a  material 
fact  by  the  Government  and  the  party  asserting  the 
estoppel  cannot  claim  ijnorance  of  the  true  facts 
because  the  facts  are  a  matter  of  public  record. 

S£Q.SSable_Energ,y_x_Inci,  67  IBLA  304  (Sept.  30,  1982) 

89  I.  B.  496 

Harry._Si_Hills,    71    IBLA    302    (Mar.    22,    1983) 

EESderick_Hi_Lowey_,    76    IBLA    195     (Oct.    6,    1983) 


If    land    has    been    withdrawn    from    mining,    an    errone- 
ous   public    land    record    does   not   open    the    land   to   entry. 
A    lining    claim    located   on    withdrawn    land    is    null    and 
void    even    if   the   land   records   erroneously    indicate    that 
the    land    is   open. 

P^thf inder_Mines_CorEi,    70    IBLA    264     (Jan.     2b,    198  3) 

90    I.  C.     10 


BLM  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4  of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  44  334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3  of  the  Act  of 
Mar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958),  and 
reserved  for  acquisition  by  the  Colorado  River  Commis- 
sion of  the  State  of  Nsvada.   The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terns,  but  it  is  still  reflected  on  the  public  land 
records  of  BLM. 

EeaAna-Aiine.Jone^^Cla^die^Le^Jones,  ?b  IBLA  17 
(Sept.~6,~19837~" 


PUBLIC  SALES 


APPLICATIONS 


£ole_ Industries^ Inc.,  82  IBLA  289  (Aug.  31,  1984) 


PREFERENCE  RIGHTS 

An  assertion  of  a  preference  right  to  purchase 
public  land  offered  for  public  sale  pursuant  to  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  $»  1431-1435  (1976))   (now  covered  by 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4*  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  equitable  proof 
of  his  "ownership"  of  contiguous  lands  by  showing  that 
he  has  contracted  to  purchase  such  land,  has  made  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof. 


Ji_Bi!Iton_Tuttle,  49  IBLA  278  (Aug.  18,  1980) 

87  I.E. 
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The  exercise  of  a  right  of  first  refusal  pursuant 
to  sec.  214  of  the  Federal  Land  Policy  and  Manageient 
Act  of  197b,  43  U.S.C.  *  1722  (197b) ,  by  one  having  a 
preference  right  to  purchase  public  land  in  accordance 
with  sec.  2  of  the  Unintentional  Trespass  Act  of  19b8, 
43  U.S.C.  »  1432  (1976),  is  properly  rejected  when  the 
preference  right  holder  fails  to  submit  satisfactory 
evidence  of  the  ownership  of  contiguous  lands  within 
the  time  specified  by  the  authorized  officer  as  pro- 
vided by  regulation. 

L2EI3Ane_L_a.u ! e.I__lll u s tj_ .  52  IBLA  227  (Jan.  30,  1961) 


SALES  UNDER  SPECIAL  STATUTES 

An  application  to  purchase  public  land  under 

the  Omitted  Lands  Act  of  May  31,  1962,  F.L.  87-469, 

76  Stat.  89,  is  properly  rejected  where  the  land  has 

not  been  offered  for  public  sale  based  on  a  finding 

that  retention  of  the  land  is  in  the  putlic  interest. 

Hi_Allen_Sellers,  62  IBLA  328  (Mar.  23,  1982) 


Bureau  of  Land  Management  properly  rejects  an 
application  for  the  sale  of  public  land  pursuant  to 
the  Unintentional  Trespass  Act,  43  U.S.C.  44  1431-1435 
(197b),  where  the  applicant  refuses  to  pay  related 
damages  for  unauthorized  use  of  the  land.   Where  BLM 
assesses  trespass  damages'  based  on  the  reasonable 
value,  extent,  and  duration  of  an  unauthorized  use  of 
the  public  lands,  this  assessment  will  not  be  disturbed 
unless  the  trespasser  submits  convincing  evidence  that 
it  is  incorrect. 


RAILROAD  GRANT  LANDS 

Language  excluding  mineral  lands  which  was  includ- 
ed in  a  patent  of  railroad  grant  lands  does  net  operate 
as  a  mineral  reservation  or  diminish  the  estate  vested 
in  the  grantee  upon  later  discovery  of  minerals  in  the 
land.   The  issuance  of  a  railroad  grant  lands  patent 


Eeed_Z;._Asai,  55  IBLA  157  (June  9,  1981) 
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RAILR°AP._y..2A!!T._LANDS--Cont  inued 

generally  constitutes  a  conclusive  determination  by  the 
United  States  of  the  nonmineral  character  of  the  land. 

A  noncompetitive  oil  and  gas  lease  offer  for  lands 
patented  under  a  railroad  land  grant  must  be  rejected 
because  the  United  States  does  not  own  the  mineral  de- 
posits in  the  lands. 

P.iiE£_B.._Katz,  48  IBLA  118  (May  30,  1980) 


!*I!:B2*IL£!i  *  HI-LANES--  continued 

Language  in  a  patent  of  railroad  grant  lands  that 
excludes  mneral  lands  does  not  operate  as  a  mineral 
reservation  or  diminish  the  estate  vested  in  the 
grantee  upon  discovery  of  minerals  in  the  land.   The 
issuance  of  a  railroad  grant  lands  patent  generally 
constitutes  a  conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land. 

Josep.h_A._Barnes_et_ali#  7  8  I  EL  A  4  6  (Dec.  13,  198  3) 

90  I.D.  55C 


Pursuant  to  4 3  CFR  2631.1,  the  bureau  of  Land  Man- 
agement may  properly  require  an  applicant  for  patent 
under  sec.  321(b)  of  the  Transportation  Act  of  1940, 
49  U.S.C.  4  65(b)   (1976),  to  provide  specific  proofs 
of  conveyances  and  transfers  of  title. 

where  land  has  long  teen  devoted  to  a  particular 
public  purpose  such  as  inclusion  in  a  forest  reserve, 
laches  nay  bar  an  application  filed  pursuant  to  the 
Transportation  Act  of  1940,  49  U.S.C.  o    65(b)   (1976). 

Sou  thern_Pacif  ic_  Transport  at  ion_Coil__Bi_K_._Her  ndon  , 
54  IBLA  17"  (Apr7~2l7  1981) 


Ta  establish  the  mineral  character  of  railroad 
grant  lands  under  the  Act  of  July  1,  1862,  12  Stat.  489 
i§  a»ended  by  the  Act  of  July  2,  1864,  13  Stat.  356,  it 
must  be  shown  that  known  condi tions-- which  may  include 
geological  conditions,  discoveries  of  minerals  in 
adjacent  land,  and  other  observable  external  conditions 
upon  which  prudent  and  experienced  men  are  known  to  be 
accustomed  to  act—are  such  as  reasonably  to  engender 
the  belief  that  the  land  contains  mineral  of  such  qual- 
ity  and  in  such  luantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

One  will  not  be  considered  an  innocent  purchaser 
for  value  under  sec.  321(b)  of  the  Transportation  Act 
of  1940,  49  U.S.C.  4  65(b)  (1976),  when  the  evidence 
presented  at  a  hearing  supports  a  finding  that  the 
lands  in  guestion  were  of  known  mineral  character  on 
the  date  of  the  original  sale  by  the  railroad,  and  the 
purchaser  should  have  known  at  the  time  of  purchase 
that  such  lands  were  excepted  from  the  grant  to  the 
i  i  L  1  r  )  a  I  . 

United  States  v.  Southern  Pacific  Transportation  Co. 
§IS2aili_!ii_teI,  66  IBLA  191  (Aug.  137  1982) 


Where  there  is  a  deficiency  of  indemnity  land  to 
satisfy  losses  in  place  land,  the  right  of  a  railroad 
vests  ta  select  indemnity  under  a  grant  in  aid  of  con- 
struction.  That  right  can  be  conveyed  to  an  innocent 
purchaser  far  value  and  is  not  affected  by  a  subsequent 
release  tiled  pursuant  to  sec.  321(b)  of  the  Trans- 
portation Act  of  1940,  49  U.S.C.  4  65(b)   (1976). 

A  railroad's  right  to  select  indemnity  land  under 
the  Act  of  July  27,  1866,  which  had  vested,  was  a  claim 
which  was  required  to  be  recorded  with  the  Department 
within  2  years  fram  the  effective  date  of  the  Act  of 
Aug.  a,  1955,  69  Stat.  534.   Failure  to  present  a  claim 
within  the  time  established  by  the  Act  barred  acquisi- 
tion of  lands.   A  list  of  innocent  purchasers  for  value 
filed  with  the  Department  in  1940  pursuant  to 
sec.  321(b)  of  the  Transportation  Act,  49  U.S.C. 
4  65(b)  (1976),  did  not  constitute  compliance  with 
the  1955  recordation  requirement. 


Where  lands  were  patented  to  a  railroad  under  a 
statute  which  authorized  the  granting  of  nonmineral 
lands  only,  the  issuance  of  the  patent  generally  con- 
stituted a  conclusive  determination  ty  the  United 
States  of  the  nonmineral  character  of  the  land  so 
patented,  and  the  subsequent  discovery  of  mineral 
values  therecn  does  not  operate  to  void  the  conveyance 
by  the  United  States.   Where  such  land  has  teen  reccn- 
veyed  to  the  United  States  subject  to  a  reservation  of 
all  minerals  to  the  private  grantor,  the  land  is  not 
subject  to  the  subsequent  location  of  mining  claims 
under  the  general  mining  laws. 

5°.ise_E;_Leon_Ber;ger,  H<*  IEL»  253  (Aug.  28,  1984) 


84  IBLA  7   (Nov.  26, 


-if  included  in  this 


1984) 


BI£L A MAT  ION _ HOMESTEADS 
(See_also  Homesteads  (Ordinary) 
Index . ) 

GENERALLY 


Where  a  homestead  entry  is  on  land  within  a  second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitatle  title. 

The  revocation  of  a  second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn.  Where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  subiitted.   Such  equitable  title  cannot  be 
deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

A  waiver  of  mineral  rights  pursuant  to  30  U.S.C. 
44  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a  reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
ho«estead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 

Vincent_ Barnard,  66  IBLA  100  (Aug.  4,  1982) 


Santa_Fe_Pacif ic_Railr.oad  Co. 
1983) 


72  IBLA  197  (Apr.  19, 
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(See_also  Irrigation  Claims,  Rights-of-Way--if  included 
in  this  Index.) 

GENERALLY 

An  application  under  the  Act  of  Apr.  2i,    1932, 
43  U.3.C.  »  154  (197b),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a  reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  reguirements  of  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

Ei°.ES£££_Adkisson,  47  IBLA  121  (Apr.  28,  1980) 


A  desert  land  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  at  the  time  of 
the  filinj  of  the  application  must  be  rejected.   It 
cannot  be  suspended  pending  the  lifting  of  the  with- 
drawal.  Even  where  the  purpose  of  the  withdrawal  can- 
not be  net,  the  withdrawal  is  nevertheless  effective  to 
bar  the  disposal  of  the  land. 

Bobert_A;._Adams,  57  IBLA  370  (Sept.  8,  1981) 


RECLAMATION  L A N DS--Con t in ued 


RIGHTS-OF-WAY 


Where  a  reclamation  withdrawal  is  modified  by 
public  land  order  to  authorize  a  public  highway  right- 
of-way  pursuant  to  sec.  8  of  the  Act  of  July  26,  18fa6 
(repealed  1976,  formerly  codified  at  43  U.S.C.  »  932), 
the  nature  and  extent  of  the  rights  authorized  are  con- 
trolled by  the  express  terms  of  the  public  land  order 
restoring  the  land.   A  decision  to  close  a  road  built 
on  a  right-of-way  within  a  reclamation  withdrawal  which 
is  expressly  conditioned  upon  noninterference  with  the 
operation  and  maintenance  of  a  dam  and  related  facili- 
ties will  be  affirmed  where  the  record  supports  a 
determination  by  reclamation  officials  that  public 
access  is  substantially  interfering  with  operations 
and  maintenance  and  the  road  has  teen  replaced  ty  a 
new  highway  open  to  the  public. 

A  state  retains  extensive  jurisdiction  over 
Federal  lands  within  its  boundary,  tut  Congress  is 
authorized  tc  enact  legislation  regarding  the  use  and 
occupancy  of  the  Federal  lands.   Provisions  of  state 
law  regarding  abandonment  of  a  right-of-way  within  a 
reclamation  withdrawal  must  recede  where  implementation 
thereof  would  interfere  with  the  effort  of  reclamation 
officials  tc  operate  and  maintain  reclamation  facili- 
ties as  directed  by  Act  of  Congress. 

Count I_°£_I§Eerial,  5  0H*  2ab     far.  16,  1984) 


A  land  owner  is  properly  assessed  annual  opera- 
tion and  maintenance  charges  with  respect  to  his  lands 
within  the  boundaries  of  the  Yuma  Valley  Reclamation 
Project. 

David  J.  Stoddard,  4  OHA  204   (Oct.  26,  1981) 


where  a  homestead  entry  is  on  land  within  a  second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  ot  a  second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
bean  suitable  for  the  purpose  for  which  it  was  with- 
drawn.  Where  an  entryman  has  complied  with  all  the 
reguirements  of  the  ordinary  homestead  law,  but  not 
with  the  reguirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  ejuitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  submitted.   Such  equitable  title  cannot  be 
deeied  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

A  waiver  of  mineral  rights  pursuant  to  30  U.S.C. 
',  >  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a  reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
reguiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 

IiD.£2at_Barnard,  6b  IBLA  100  (Aug.  4,  1982) 


A  decision  rejecting  an  application  under  the  Act 
of  Apr.  2i.    1932,  43  U.S.C.  «  154  (1976),  for  restora- 
tion of  lands  within  a  reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest . 


BE£FEATICiJ_AND_PUELIC_£UR£OSES_ACT 

The  rejection  of  an  application  for  a  lease  under 
the  Recreation  and  Public  Purposes  Act  for  land  to  be 
used  as  a  rifle  range  is  a  proper  exercise  of  the  Sec- 
retary's discretion  where  the  facts  show  that  size  and 
topography  of  the  land  are  not  suitable  for  such  range 
and  the  site  is  not  safe,  notwithstanding  the  fact  that 
the  land  had  been  classified  for  lease  under  the  Recre- 
ation and  Public  Purposes  Act. 

2°SI!_oI_JSiejijilinj,  46  IELA  213  (Mar.  27,  1980) 


An  Indian  allotment  application  is  properly  rejec- 
ted where  it  requests  lands  which  are  not  available  for 
entry  because  they  have  previously  been  noted  on  ELM 
plats  under  a  recreational  and  public  purposes  classi- 
fication pursuant  to  43  U.S.C.  *  869  (1976). 

Marjorie_Ni_Underwood,  58  IBLA  21  (Sept.  16,  19bl) 


Where  the  Bureau  of  Land  Management  has  trans- 
ferred lands  to  the  National  Park  Service  for  inclusion 
in  a  national  recreation  area,  the  lands  are  not  sub- 
ject to  disposition  under  the  Recreation  and  putlic 
Purposes  Act. 

General_Hi_E._Wi_Corci,  59  IBLA  320  (Nov.  4,  1961) 


Land  segregated  pursuant  to  a  Recreation  Public 
Purpose  Act  classification  was  not  available  for  the 
location  of  mining  claims,  and  claims  thereafter 
located  are  null  and  void  ab  initio. 

2i2lia_il!Jl_Sandviki_Judi_Neff ,  73  IBLA  82  (May  18, 
1983)"" 


JoS-Ashburn,  66  IBLA  328  (Aug.  25,  1982) 
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RItMI*li2N_*ND_PUBLIC_PURgOSES_ACT--Continued 

Mining  claims  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  amended,  43  U.S.C.  <>(,    869 
to  869-4  (197b),  and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  void  ab  initio 
b'causa  the  land  was  segregated  from  mineral  entry, 
even  where  the  lease  contained  a  mineral  reservation  to 
the  United  States. 

Tha  board  of  Land  Appeals  has  no  jurisdiction  to 
hear  an  appeal  by  a  mining  claimant  from  a  BLM  decision 
classifying  land  for  lease  or  sale  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as  amended, 
43  U.S.C.  a    8b9  to  869-4  (197b),  which  has  become  a 
final  order  of  the  Secretary. 

In  order  to  establish  that  a  notice  of  location 
of  a  mining  claim  is  an  amended  location  which  relates 
back  prior  to  a  BLP!  decision  which  classified  the  land 
for  lease  or  sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  44  869  to  669-4 
(19/6) ,  the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.   In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a  relocation. 

R22iiii_iii_i£aha____o_o____L.__rah__,  77  IELA  174 
"(Nov.  1?,  1983) 


A  mining  claim  lying  entirely  on  lands  previously 
patented  under  the  Recreation  and  Public  Purposes  Act 
is  null  and  void  ab  initio  because  such  lands  are  not 
open  to  mineral  entry. 

C_uz_G__V_las___z__A___n_o_Sa_chez ,  78  IBLA  355 
Ijan .  257  1 984) 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able tor  the  location  of  mining  claims,  but  a  claimant 
may  establish  the  exterior  boundaries  of  a  lode  claim 
on  land  under  a  Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a  vein  or  lode  discovered  on  lands  available 
for  location. 

Santa_F___ini____Inc..  ,  79  IBLA  UB  (Feb.  9,  1984) 


The  Recreation  and  Public  Purposes  Act  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  laws  and  such  regulations  as  the  Secretary 
may  prescribe.   In  the  absence  of  such  regulations, 
land  under  patent  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  44  869  -  869-4 
(1976)  ,  is  not  open  to  location  under  the  mining  laws. 

A  [atentee's  transfer  of  property,  or  use  of 
property,  for  a  purpose  other  than  the  one  described 
in  a  patent  under  the  Recreation  and  Public  Purposes 
Act,  as  amended,  43  U.S.C.  44  8b9  to  8b9-4  (1976), 
without  consent  of  the  Department  of  the  Interior, 
triggers  reversion  of  the  land  to  the  United  States; 
however,  such  reversion  occurs  only  after  due  notice 
and  an  opportunity  for  a  hearing  has  been  provided  to 
the  patentee. 

£e2r_e_Sch_lt__et_al_,  81  IBLA  29  (Kay  17,  1984) 


The  Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.S.C.  44  869  -  869-4  (1982),  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  laws  and  such  regulations  as  the  Secretary 
may  prescribe.   In  the  absence  of  such  regulations. 
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land  classified  for  disposition  and  under  lease  pursu- 
ant to  the  Recreation  and  Public  Purposes  Act  is  not 
open  to  location  under  the  mining  laws. 

E______on._e_r,  82  IBLA  162  (Aug.  6,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  grant  an  application  tor  public  lands 
under  the  Recreation  and  Public  Purposes  Act,  43  U.S.C. 
44  869  to  869-4  (1982).   A  decision  rejecting  such  an 
application  for  land  to  be  used  for  wildlife  habitat 
management  will  be  affirmed  where  it  is  based  on  a 
policy  reasonably  related  to  the  putlic  interest  and 
appellant  has  shown  no  error  therein. 

State_oj]_Utahi_Division_ot_Wildlite_Resources,  83  IELA 
298  (Oct.  26,  1984) 


REGULATIONS 
(Se__also  Administrative  Proced ure--it  included  in  this 
Index. ) 

GENERALLY 

All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  duly  promulgated 
reg  ula tions. 


J»iil§£e_i!iJiniei»  15  IELA  1  (Jan. 


1980) 


R2bert_Wi_Harseni_Federal_bentoni te    Coi(    46    IELA    93 
(Feb7~287    1980) 

Ki_Ei_ Rogers,     47    IBLA    196     (May    7,    1980) 

£I°y.d_Z_i_er,     47    IBLA    204     (May    7,    1980) 

Edwin_Forsber3,    47    IBLA    235     (May    13,    1980) 

I!2i_2l£ma.y.ne ,     47    IELA    289     (May    15,    1980) 

Willi___J.___lker__Lewi__S_ndber_,     47    IELA    389    (Hay    22, 
1980) 

Pa!jl____Rhod_s,    48    IBLA    90     (May    29,     1980) 

Helen____ Wallace,  48  IBLA  127  (May  30,  1980) 

Ja2§s_E__Co____,  UH  IELA  175  (June  9,  198C) 

____________  46  IELA  218  (June  16,  1980) 

J2§_2§Ei£.  ua  IBLA  ^55  (June  26,  1980) 

W2IliiI_/i^._Nigison,  48  IELA  398  (July  11,  1980) 

R°se______e_el.  49  IELA  106  (July  28,  1980) 

J?2SS_Weaver,  49  IBLA  111  (July  28,  1960) 

£ien_Hockino,,  49  IBLA  217  (Aug.  11,  1980) 

3 a£3iiet_J__ Wilson,  49  IBLA  228  (Aug.  12,  1980) 

NiIj_2y.II£i»  I9  IBLA  267  (Aug.  18,  1980) 

T.°d_ Anderson,  50  IELA  66  (Sept.  17,  1980) 

2i£i!£el_Jon_McFarland,  51  IBLA  173  (Nov.  26,  1980) 

Id«ard_W^_Kramer,  51  IBLA  294  (Dec.  17,  1980) 

R°beiJ_W._Mil ler__Mar_or_e_Ei__e___iller,  51  IBLA 
364  (Dec.  297~l980) 

William._Hi._Ee vis,  52  IELA  125  (Jan.  13,  1981) 

i!enri_Gu_ek,  52  IBLA  200  (Jan.  26,  1981) 

___________  Walker,  52  IBLA  214  (Jan.  30,  1981) 
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ti.2ii_Sli_fiattieE.eit,  52  IBLA  JbJ  (Feb.  19,  1981) 

£2ke£t_________£__J___n__E._R__Su__er,    52    IBLA    375 

(Feb.     l9,~19ttIT~ 

__2^§_fi^_£2aI_-<     53    IBLA    1     (Feb.     2b,     1981) 

__I__________E_i_<  54  IBLA  18U  (Apr.  22,  19ol) 

Di_Li_Nielseni_Ri_Wi._TOf£kins,  57  IELA  114  (Aug.  25, 

I9air~" 

M_l__E___2__--<  67  IBLA  177  (Sept.  21,  1982) 


The  Bodrd  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.   Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  ot  production  and  development  plans, 
have  the  torce  and  effect  of  law  and  are  binding  on 
t  h  3    Department . 

___2Q.___  •________.  45  IBLA  313  (Feb.  6,  19o0) 


where  it  benefits  the  affected  party  to  do  so,  and 
where  there  are  no  intervening  rights  which  will  be  ad- 
versely affected,  a  mining  claim  recordation  regulation 
whiih  13  amended  while  the  matter  is  pending  may  be  ap- 
plied in  its  amended  form. 

___________E2_J.  »b  IBLA  3H6  (Feb.  13,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
suied  ta  have  knowledge  of  duly  promulgated  rules  and 
rejulations  regardless  of  their  actual  knowledge  of 
what  is  contained  in  such  regulations. 

_ll_Ii._s_WJ3d_et._dli,  46  IBLA  309  (Apr.  4,  1980) 

Ray__Fi_C_f  f  ee,  47  IBLA  217  (Kay  13,  1980) 

______________________  utt  IBLA  17a  (June  9,  1980) 

L_wrence__acob___t_ee___Jacob,  49  IBLA  137  (July  28, 
19H0)~ 

__2__i_____lEi!l.  M9  IBLA  150  (July  30,  1980) 

Brewery.__ill_Mininii_Co=.____c.  ,  U9  IBLA  197  (Aug.  b, 
1980) 

_la_t_»_H;__Rea___Get_ald_____y_res,  4  9  IBLA  2/1 
(  Au  j  .~l8,~19rt0) 

_2_E_____________D.  5°  IBLk    50  (Sept.  15,  1980) 

2¥££li!£dst_Oll___d___s_Co__.  ,  52  IBLA  119  (Jan.  13, 
19.1)  ~  88  I.D.  38 

_§_t_n_E_plo__t_on__a__je_ent_Co_£_,  6  3  IBLA  287 
(Apr. ~22,  1982)"~~ 

__£____£____£_______»  60  IBLA  26  (Mar.  28,  1984) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations  regardless  of  their  actual  knowledge 
3f  what  is  contained  in  such  statutes  and  regulations. 

__L________.  u'  IBLA  112  (Apr.  28,  1980) 


RE__L_TIO_S--Continued 

GENERALLY--Continued 

All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  statutes  and  duly 
promulgated  regulations. 

_______llor_,  u7  IBLA  296  (May  19,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations. 

Kenneth_Ki__arker,  48  IELA  129  (May  30,  1980) 

_°n_______£__________.  ^9  IELA  11  (July  15,  198C) 

___________________ £o_,  49  IBLA  184  (July  31,  19bC) 

___£______£__£.  u9  IBLA  193  (Aug.  6,  1980) 

-Ohn_Lincoln__Jri,  49  IBLA  335  (Aug.  25,  1980) 

_2£_2______22_gE>  51  IBLA  191  (Dec.  5,  1980) 

_______2_____M2__i£____S__£_______£r_Eoun_d_i2_ , 

51~IBLA  194  "(Dec.  5,~19B0)" 

P__l___Ii__I__er,  52  IBLA  179  (Jan.  26,  1981) 

Abram_Hi_Kreider,  57  IBLA  68  (Aug.  16,  1981) 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  ot  relevant  statutes  and  duly 
promulgated  regulations. 

_2___________22_»  "8  IBLA  180  (June  9,  1980) 

________ Kajalca,  46  IBLA  351  (July  11,  1980) 

_ernon_______h_r_e__S___ick__m,  50  IBLA  1  (Sept.  5, 

ll980) 

____£_______»  52  IBLA  5  (Jan.  5,  1981) 

_______________<  52  IBLA  9  (Jan.  5,  1981) 

___£_______ r_ett,  52  IBLA  273  (Feb.  b,  1981) 

_2____s_o__,  52  IBLA  288  (Feb.  9,  1981) 

_o__i _______ ____.  ^2  IBLA  299  (Feb.  10,  1981) 

_2E2___2_2_i__e_.  52  IBLA  308  (Feb.  10,  1981) 

L__L__Fal_er__John_E___eeks,  52  IBLA  313  (Feb.  10, 
1981) 

__2_______E_______»  53  IBLA  34  (Feb.  2b.    1981) 

_.__eith__oward,  53  IELA  92  (Mar.  2,  1981)   86  I.D.  341 

St  __________  Kin  in__C__,  53  IELA  133  (Mar.  5,  1981) 

_________ky____Bett__J._Luke,  53  IBLA  136  (Mar.  9, 

1981) 

Eau____E2___e£__._E__22_____al_«  53  IELA  247  (Mar.  19, 
1981) 

John_Pl_tt__Jr___et_al_. ,  53  IBLA  313  (Mar.  25,  1981) 

_2_____2_UE2_i__«  54  IBLA  100  (Apr.  15,  1981) 

__l______oss,  54  IELA  116  (Apr.  16,  1981) 

Charles_H___c_o__n_III,  54  IBLA  119  (Apr.  16,  1981) 

____2_______EzLead  Mines__Inc. ,  54  IBLA  121  (Apr.  16, 

1981) 

J_5________________.  54  IBLA  155  (Apr.  21,  1981) 
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Eell_Marren,  54  IBLA  159  (Apr.  <*L  1581) 

Hklliai_I*._ Schindler,  54  IBLA  221  (Apr.  23,  1981) 

E3eri_Crowlei_et_al._,  5U  IBLA  229  (Apr.  27.  1981) 

Milliaa_AdolEh  Yonkee_et_al. , • 54  IBLA  232  (Apr.  27, 
1931) 

Willia«_H.._Hand,  54  IBLA  303  (Apr.  29,  1981) 

SAiney__Hqdg.est_John_G3lden,  55  IBLA  17  (May  26,  1981) 

Earl_Krei«iller  ,    55    IBLA    28     (May    27,    1981) 

J°§_Benha»,    55    IBLA    45     (Hay    29,    1981) 

S£tti_L.._Henry_,     55    IBLA    4  7     (nay    29,    198  1) 

Vincent_Mi._piAi»ic3I._Wolt_Ci_Ste5Eel<    ^    IbLk    116 
(June    3,~1981) 

Mar  t_I.;._Gil  more,    55    IBLA    128     (June    3,    1981) 

Marg,aret_E.._Peterson,    55    IBLA    136    (June    l»,    1981) 

Alberta_K.._Romerio,     55    IBLA    140     (June    4,     1981) 

J°.s3E>h_2i!iE:2.v.i£h ,    55    IBLA    182     (June    15,    1981) 

S.=._k2Srande_Law,    55    IBLA    193     (June    16,    1981) 

Tbo.3as_Hilli.a5s,    56    IBLA    55    (July    10,     1981) 

Gar_____Gxeej_la___R_nald____sha__,     56    IBLA    109 
TJuly    16,    1981) 

?§lter____Cosdon,    56    IBLA    112    (July    16,    1981) 

Ste_hen_G__R_disill_    Evel_n    J._R____il_,     56    IBLA    158 
"(July    20,    1981)"" 

Rolland__arshall,    56    IBLA    187    (July    20,     1981) 

Allan_rurner,    56    IBLA    280    (July    28,     1981) 

lki2tty._Ed«ard_Monte,    56    IBLA    315     (July    29,    1981) 

£r___W__Cro_en_II_,     56    IBLA    318     (July    29,     1981) 

Car_lin__E__B___n,     56    IBLA    334     (July    30,     1981) 

D°!ialS_E=._Blac_,    56    IBLA    354     (Aug.    3,     1981) 

E§tate_3f_Hary__B1._Ritchie,    56    IBLA    3  61     (Aug.    3,    1981) 

5iLtk_Sion,    56    IBLA    375     (Aug.    3,     1981) 

Lela_J._Fill_ore,    5b    IBLA    385    (Aug.     3,    1981) 

N?.r_an_L__Moon,  57  IBLA  1  (Aug.  5,  1981) 

Dave_Hi_New«an ,  57  IBLA  23  (Aug.  6,  1981) 

R°bert_Pi_Wilson,  57  IBLA  40  (Aug.  10,  1981) 

ki_Srace__ads_grth,  57  IBLA  242  (Aug.  27,  1981) 

Int.riountain^XElorat  ion_Coi#  57  IBLA  271  (Aug.  31, 
1981) ~ 

Inter^p^ntainExplora tion_Co. ,  57  IBLA  274  (Aug.  31, 
1981) 

Del_Ru£E.  57  IBLA  297  (Aug.  31,  1981) 

L.._M.__Pern,  57  IBLA  339  (Sept.  1,  1981) 

¥iriie_Dojiler,    57    IBLA    389     (Sept.    10,    1981) 

Steven_V.__Miskof  f,    58    IBLA    32    (Sept.    16,     1981) 


REGULATIQNS--Cont  inued 
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Ja»es_N._Tittalsi_Janet_Di_Tibbals,  58  IBLA  42 
(Sept.  17,  1981) 

fi°Mll_Jard±ne,    58    IBLA    49     (Sept.    2  1,    1981) 

Kathry_n_«ackenzie,  58  IBLA  64  (Sept.  22,  1981) 

I^e^JirouE^ines^Inc^,  58  tbla  88  (Sept.  24,  1981) 

2li»nt_HilJSi>iJi_R°berta_KirKhaB,     58    IBLA    131     (Sept.    24, 
1981) 

Albert_L._Fillerup.,    58    IELA    194     (Sept.    29,     1981) 

I°»_i££leaarth,    58    IBLA    224     (Sept.     30,    1981) 

Heirs_of_R_aiBond_Di_Carson_et_ali,     58    IBLA    265 
(Oct.    7,    1981) 

Richard_Wi_Tho«,    58    IBLA    291     (Oct.     13,    1981) 

Bernard_Ei_Packard_et_ali,    58    IBLA    308     (Oct.    16,    1981) 

Lee_Ri_5ewsoj,    58    IBLA    325     (Oct.    16,    1981) 

Waine_Cook,    58    IBLA    350     (Oct.    19,     1981) 

Ll2Jd_Pi_ Webster,    58    IBLA    363     (Oct.    20,    1981) 

i3en_Mi_Powel.l_III,    59    IBLA    146     (Oct.    26,    1981) 

Bruce_ A . _ DeR os ier ,    59    IBLA    283     (Oct.     30,    1981) 

John-iLt-Baccus,    59    IELA    288     (Oct.     30,     1981) 

Anton_Jj._Me.yer,    59    IELA    311     (Nov.    4,    1981) 

Vivian_SulJ.ivan_  Karl  son,    60    IBLA    10     (Nov.    13,     1981) 

Era ___________ ,    60    IELA    44     (Nov.     17,     1981) 

SEi_Jose_Trabal,    60    IBLA    97     (Nov.    19,     1981) 

R°e§rt_G____lton,    60     IBLA    104     (Nov.    20,     1981) 

J*5es_G._Robinson_et_al_1,    60    IELA    134     (Nov.    24,    1981) 

Ronald    H.    Guntert.    Marion   G.    Guntert,    6  0    IBLA    200 
(Nov.    27,~1981) 

Car l_Bi_ Andersen,    61    IBLA    4     (Dec.    29,    1981) 

Ci2arro__Cor__,    61    IBLA    90     (Dec.    31,    1981) 

Jjer_____ilt_,  61  IBLA  113  (Jan.  6,  1982) 

pa_e______tc_e___Gu__S.__atch_n,  61  IBLA  185  (Jan.  26, 

1982) 

Michael, Hooney,  61  IELA  210  (Jan.  26,  1982) 

EeS—Mliafet'  fel  IBLA  356  (Feb.  16,  1982) 

Ji»_»i_!i2once,  62  IBLA  9  (Feb.  23,  1982) 

2ta___inin__Co_,  62  IBLA  ib6  (nar.  8,  1982) 

Samedan_Oil_Corp_i,  62  IELA  228  (Mar.  10,  1982) 

.5artin_S__sco_et__l_,  62  IBLA  260  (Mar.  15,  1982) 

£]>££._  1_ R . _Ccc k se_ ,  62  IELA  307  (Mar.  18,  1982) 

Sid____C__S_ith.  62  IELA  378  (Mar.  24,  1982) 

Mrtha____Eh_re_ht,  62  IBLA  387  (Mar.  24,  1982) 

£alaho_Minina_Co.,  63  IBLA  5  (Mar.  25,  1982) 

£°.EP§r_Ca___Cg_soli_ated__ines__Inc.  ,  63  IBLA  203 
(Apr.  8,  1982) 

Charl___Y___e__,  64  IBLA  234  (May  27,  1982) 
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NaEY.______Nu_ala,    b4    IBLA    313    (June    10.    1982) 

SiiElat-ti-Raberts,    bb     IBLA    b7     (June    23,     1982) 

Hi_A.=._Sh_._h______i__a______e__e__.    b5    IBLA    72 

Tjune~23,    1982) 

J.i-IaEE:i_iaQ._H.221Sa.    6i    IBLA    17S     (June    29,    1982) 

itiiIia5_Scgtt_Olsen,     bb    IBLA    27U    (July    12,    1982) 

¥k2la___ck ________ ,    bb    IBLA    3bl     (July    20,    1982) 

J2i_JSitLeni_5.E.i.i._et_al1.,     b5    IBLA    387     (July    23,    1982) 

2gnni§_tti_J9i»    fa6    IBLA    2b0     (Auj.     17,    1982) 

Eai3ne_J;._Curless,     b7    IBLA    13b    (Sept.    lb,     1982) 

________________ ,    b7    IBLA    l8l     (Sept.    21,    1982) 

Iob3rt_Ji._Hahi_et._al j.,     b7    IBLA    370     (Oct.    8,    1982) 

________A____et_c___Sr_,     b9    IBLA    12U     (Dec.    8,    1982) 

R ______________ ,    b9    IBLA    13b     (Dec.    8,    1982) 

2§§_Rliii!_.     b9    IBLA    309     (Dec.     23,     1982) 

I'rn__Jellen__S__an_e    ____arco,     70    IBLA    29     (Jan.    b, 
1983) 

Ger_i__Bla_e__idin_,    70    IBLA    b9    (Jan.    10,    1983) 

Ni____a__J________,     71    IBLA    3b8     (Mar.    28,     1983) 

_l_ano__A__Bel_e_,     72    IBLA    232     (Apr.    2b,     1983) 

Ingz_5£20£aai!x_*i>3£gj;_Piiae_,    72    IBLA    383     (Bay    b,    1983) 

Jii2s_2=._.R.?.§s__Ba_ia_____oss,     72    IBLA    395     (Bay    b,    1983) 

Ad  ___________________ ,    73    IBLA    2b3     (June    7,    1983) 

Ha£°ld_____o__,     7  3    IBLA    280    (June    7,     1983) 

53I_«c_ee__Ch_r_l_Bc_e_,    73    IBLA    311     (June    7,    198  3) 

SiE^ar _______ ,     73    IBLA    381     (June    lb,     1983) 

Ji2i>iSLk!12_B___n,     73    IBLA     383     (June    lb,     1983) 

2QkLei_¥g,5.1!iE2s .    7u    IBLA    31     (June    24,    1983) 

_a_e__n__st_e_t_Co_,    74    IBLA    163     (July    12,    1983) 

s.hi£lei__oser_n_e,    74    IBLA    210    (July    18,     1983) 

!!!ij!!____iner_ls__I_c_,     m    i_LA    217     (July    18,    1983) 

Jo§3£h.______o_._r,  74  IBLA  234  (July  19,  1983) 

Eaul__i__i_nt_He_v_.__V___._n_.,  7b  IBLA  76  (Aug.  10,  1983) 

£eick_A _________ ,    76    IBLA    292    (Oct.    IB,    1983) 

2i!E:_l!if:a_N2__.A___n.i.    77    IBLA    24     (Oct.     31,     1983) 

Har riet ___________ ,  79  IBLA  22b  (Feb.  29,  1984) 

5§.S_*=._s_te__ns,  83  IBLA  164  (Oct.  lb,  1984) 


Where  a  bidder  submits  with  his  bid  one-fifth  of 
ths  aiount  due  in  the  form  of  a  personal  money  order 
payable  to  the  Bureau  of  Land  Banajement  pursuant  to 
the  provisions  of  the  applicable  regulation,  43  CFR 
3120.1-4(b),  and  statements  on  the  sale  notice  allowing 
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money  orders,  his  bid  may  not  be  rejected  for  not  being 
in  conformity  with  the  intent  of  the  regulations. 

£2§§_L___i_.n____,  48  IBLA  239  (June  17,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations  regardless  of  their  actual 
knowledge  of  what  is  contained  in  such  regulations  or 
statutes. 

Seor___L____rrison,  49  IBLA  lb7  (July  30,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hu.2i!_A__  Johnson.  50  IBLA  47  (Sept.  9,  1980) 

J°bn_______.___._er,  bl  IBLA  188  (Dec.  2,  1980) 


Those  who  deal  with  the  Government  are  presumed  to 
have  knowledge  of  the  law  and  regulations  duly  adopted 
pursuant  thereto. 

Don  Saqmoen,  Perry  Adkison,  Ward  I,  Jones,  bO  IELA  84 
(Sept.  17,  198  0) 

2*_E..i_Jail__,  57  IBL«  120  (Aug.  2b,  1981) 

Brs__Wa_ter_____o_les,  58  IBLA  257  (Oct.  6,  1981) 

__________________ ,  58  IBLA  3  37  (Oct.  19,  1981) 


An  amended  regulation  restricting  transfer  of 
oil  and  gas  interests  governs  where  an  offeror  has 
not  sought  approval  of  a  transfer  of  a  pending  offer 
to  lease  and  lease  (if  issued)  prior  to  June  16,  1980, 
the  effective  date  of  the  amendment.   Accordingly, 
under  this  regulation,  BLB  cannot  consider  any  appli- 
cation for  approval  of  such  a  transfer  until  after 
issuance  of  the  lease. 

2i_.Bi_He_don___r____t__l.,  51  IBL*  378  <Dec-  31#  1980) 


The  Boards  of  Appeal  of  the  Department  of  the 
Interior  have  no  authority  to  declare  invalid  a  duly 
promulgated  regulation  of  this  Department.   where,  how- 
ever, the  regulation  was  not  properly  promulgated,  is 
lacking  in  statutory  basis,  and  has  been  consistently 
ignored  in  actual  practice,  that  regulation  will  be 
accorded  no  force  or  effect. 

Garl_nd_Co_l  _____i_3_C_. ,  52  IBLA  60  (Jan.  9,  1981) 

88  I.E.  24 


The  regulations  controlling  transfer  of  oil  and 
gas  interests  were  amended  on  June  lb,  1980,  and  the 
amended  regulations  govern  where  the  interest  holder 
has  not  sought  approval  of  a  transfer  of  his  interest 
prior  to  this  date.   Dnder  these  amended  regulations, 
BLM  cannot  consider  any  application  for  approval  of  a 
transfer  of  a  lease  interest  until  after  the  lease  is 
issued. 

Es tat ______  1 e______Co____e so ________ vice_Cg___Inc_ , 

52~IBLA  182  (Jan.  26,  1981)  "  88  I.D.  236 
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GENERALLY--  Continued 

Under  43  CFR  3U2.2-2(b)  (1980),  a  single  remit- 
tance is  acceptable  for  a  group  of  filings  of  drawing 
entry  cards.  Ho»e«er,  if  the  remittance  vas  insuffi- 
cient to  meet  the  $10  filing  fee  per  card,  BLM  properly 
determined  that  the  entire  group  was  unacceptable  and 
returned    the    filings   to    the   offerors. 

§ t ewar t_Ca£i ta l_Cor£..  ,    53    IBLA.369     (Bar.     30,    1981) 


REGULATIONS — Continued 


GENERALLY-- Continued 


The    Boards   of    Appeals    of   the    Department    of    the 
Interior    do    not    have    the   authority    to   declare   duly 
promulgated    Departmental   regulations    invalid   or    uncon- 
stitutional. 

S§££§tt_Ccjinovichnah_vi_Actina_Area_pirectorA_Ana^r 
Area_0^f _ice^_B urea u_of_Indian_Af fairs,     9    IBIA_179 
(Feb.    19,    1982""  89    I.D.    71 


Regulations   should    be    so   clear    that    there    is   no 
basis    fjr    an    jil    and   gas    lease   offeror's    noncompliance 
with    them   before    they   are    interpreted    so   as   to   deprive 
his    of    a   statutory    preference   right    to   a    lease. 

Mdlter_Ri_Bil3onA_Jri,    55    IBLA    96     (June    1,    1981) 


The    Board   is    bound    by    duly    promulgated   Depart- 
mental   regulations   as    will   as   by    Departmental    policy 
expressed    in    Secretarial    Orders    published    in    the 
£§^§£§i   S.§iliS£S£   or    set    forth    in    the    Departmental 
Manual. 

2££i2a_£2E.tland_Cement_Coi,    6    ANCAB   65     (Aug.     25,    1981) 

88    I.  D.    760 

iIbert_Hanan_et  _ali_Ji_Ai_Jack_a_nd_Sonsi_Inc.  j.  and 
He'Ehiil-Brothers^InCi,  6  ANCAB  lll~7sept.  297~1981) 


Persons  dealing  with  the  Government  are  presumed 
to  have  knowledge  of  pertinent  rules  and  regulations, 
rejardless  of  their  actual  knowledge  of  what  is  con- 
tained in  such  regulations. 

Jeft^COi,  61  IBLA  74  (Dec.  31,  1981) 


The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.   Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

iItex_0il_Corj2i.  61  IBLA  270  (Jan.  29,  1982) 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  remedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circumstances.   An  appellant  mining 
claim  owner  may  not  claim  that  ignorance  of  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a  material  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  thereof. 
That  BLM  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  to  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  of  the  Government. 

Ha£.2id_E;._Woods,  61  IBLA  359  (Feb.  16,  1982) 


The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  $  1740  (1976),  to  "promulgate  rules  and 
regulations  to  carry  out"  its  purposes.   The  regula- 
tions providing  for  the  conclusive  presumption  of 
mining  claim  abandonment  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  of 
FLPMA,  43  U.S.C.  «  1744  (1976).   The  statutory  presump- 
tion of  abandonment  operates  as  a  matter  of  law,  and  no 
administrative  involvement,  including  issuance  of  regu- 
lations, would  be  necessary  to  its  operation. 

iitailliU  h  it  e ,  62  IBLA  215  (Mar.  10,  1982) 


The  Department's  mining  claim  filing  regulation 
providing  for  filing  of  information  ty  owners  of  unpat- 
ented mining  claims  on  public  domain,  and  providing 
consequences  for  failing  to  file,  does  not  violate  any 
provision  of  the  Federal  Land  Policy  and  Management  Act 
Of  1976,  43  U.S.C.  i    1744  (1976). 

EE1J1C is_S ka w_et_a  lt ,  63  IELA  235  (Apr.  19,  1982) 


The  Board  is  bound  by  duly  promulgated  Departmental 
regulations  as  well  as  by  Departmental  policy  expressed 
in  Secretarial  Orders  published  in  the  Federal  Register 
or  set  forth  in  Departmental  manuals. 

5LSiied_States_Steel_Cor£i,  7  ANCAB  106  (June  17,  1982) 

89  I.D.  293 


The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a  mineral 
lease   on    National    Park   Service   lands. 

EdiSia-Seaaerson^^ri,    67    IBLA    189     (Sept.    22,    1982) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations,  and  are  not  entitled  to  rely 
on    interpretations   thereof    used    in   another    state   office. 

Fen    F.    Tzenq.    68    IBLA    381     (Nov.     23,    1982) 


The   presumption    of    abandonment    under   sec.    314    of 
FLPMA    need    not    have   been    preceded    by   any   particular 
notice    from    BLM,    because   the   public    is   deemed    to   know 
tha   content    of   relevant    statutes    and   regulations. 

David_and    Roirdon    Doremus,    61    IBLA    367    (Feb.    17, 
1982) 


The    Board    has   no   authority    to   treat    as 
insignificant    or    to   declare   invalid   a    duly    promulgated 
regulation   of    this    Department. 

Eflserch_EXElorationx_Inci,    70    IBLA    25     (Jan.    6,     1983) 
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GENE  RALLY --Continued 


GENERALLY — Continued 


Where  it  benefits  the  affected  party  to  do  so,  a 
mining  claim  recordation  regulation  which  is  amended 
while  the  matter  is  pending  may  be  applied  in  its 
amended  form  only  where  there  are  no  intervening  right 
which  will  be  adversely  affected. 

Jose£h_Li_Bushi_Betty_Bush,  71  IBLA  324  (Mar.  23,  1983) 


The  Board  of  Indian  Appeals  does  not  have 
authority  to  declare  a  duly  promulgated  Departmental 
regulation  invalid  or  to  declare  an  act  of  Congress 
unconstitutional. 


Where  in  a  previous  appeal  the  Board  has  consid- 
ered and  decided  appellant's  objections  to  several 
provisions  incorporated  in  the  readjusted  terms  of  a 
coal  lease,  a  second  appeal  based  upon  appellant's 
objection  to  still  another  provision  in  the  same 
lease  readjustment  will  be  dismissed  as  untimely. 
Also,  where  the  appeal  concerns  only  potential  adverse 
effects  which  might  result  if  certain  regulation 
changes  were  promulgated  in  the  future,  the  appeal  will 
be  dismissed  for  want  of  appellant's  standing  to  appeal. 

k2£e_Star_JLteel_Co.  ,  77  IBLA  96  (Nov.  14,  1983) 


Diane  Zarr  v.  Acting  Deputy  Director.  Office  of  Indian 
Education_£roarais7  II'lBIA  174~(Apr.  21,  1983) 

90  I.D.  172 


An  essential  element  of  a  claim  for  estoppel  is 
that  the  party  asserting  it  must  be  ignorant  of  the 
material  facts.   Since  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  of  relevant 
statutes  and  duly  promulgated  regulations,  a  party 
cannot  successfully  plead  ignorance  of  the  rules 
governing  oil  and  gas  rental  payment  procedures  without 
presentation  of  extraordinary  circumstances  which  over- 
come the  presumption. 

£rancis_X;._Furlgnj_II,  73  IBLA  67  (Hay  16,  1983) 


The  provisions  of  43  CFR  4170.1-3  are  clearly 

punitive  in  nature.   Punitive  damages  have  for  their 

purpose  the  punishment  of  the  defendant  in  a  civil 

action  for  wrongful  and  aggravated  conduct  and  to  serve 
as  a  warning  to  others  to  deter. 

77  IBLA  245  (Nov.  30,~1983)~" 


An   essential    element    of    a    claim    for    estoppel    is    that 
the   party    asserting    it    must    be    ignorant   of    the    true   facts. 
Since,    however,    all    persons    are   presumed   to    have    knowl- 
edge  of    relevant    statutory   and    regulatory   provisions,    an 
individual    may   not    premise  a    claim   of   estoppel    on    infor- 
mation  or   advice   contrary    to   such    a    provision,    since   the 
individual    is   properly    charged   with    knowledge   of    the    true 
facts. 


The    Board   of    Indian    Appeals    has    no   authority    to 
declare    duly    promulgated    Departmental    regulations 
invalid. 


Tom_Hurd,    80    IBLA    107    (Apr.    3,    1984) 


Nati  ve_Amer  icans_f  or_Communit^y__Act  ion_v. Deputy 

Assistant_Secretary_2- In dian_Af  fairs (Operations)  , 

ll'lBIA    214     (July    1,     1983)    "  90    I.D.     283 


The  Board  of  Indian  Appeals  does  not  have  author- 
ity to  declare  a  duly  promulgated  Departmental  regula- 
tion   invalid. 

0nited_ India  ns_pf  _All_Tribes_Founda  tion_v_._Act  ing. 

112251..     11    IBIA    22b     (July    57    1981) 


All    persons    dealing    with    the   Government    are   pre- 
sused    to    have   knowledge   of   duly    promulgated   rules   and 
regulations,    regardless    of    their    actual    knowledge    of 
what    is    contained   in   such   regulations.      Failure    to 
receive   a   copy    of    a    regulation   does   not    provide   a   valid 
reason   for    reinstating    with   original    priority    an   over- 
the-counter    oil    and   gas    lease   offer   which    had   been 
rejected   for    failure    to  comply    with    the   regulation. 

B2a-Hi_S2*.ard,     'o    IBLA    133     (Aug.     15,    1983) 


The  Board  of  Indian  Appeals  does  not  have  the 
authority  to  declare  duly  promulgated  Departmental 
regulations    invalid. 

In  .re.  Attorney' s   Fees   Request   of    DNA--People 's    Legal 
Servicest_Inc.,     11~IBIA~285   7sept7~97~198 3) 

90  I.D.  389 


The  Board  of  Land  Appeals  has  no  authority  to 
declare  invalid  43  CFR  Subpart  3566,  a  duly  promulgated 
regulation  of  this  Department. 

Steve  p.  Hayberry,  Hehrle  Jennings,  Bark  Jennings, 
82  IBLA~339  (Sept.  12,  1984) 


The  mere  fact  that  a  readjusted  coal  lease 
expressly  provides  that  regulations  adopted  subsequent 
thereto  may  be  applied  does  not,  ipso  facto,  make  the 
provisions  of  the  lease  fatally  indefinite,  since  it  is 
further  provided  that  express  provisions  of  the  lease 
are  not  subject  to  alteration  by  later  regulatory 
amendments.   The  applicability  to  the  lease  of  any  spe- 
cific regulatory  provision,  however,  can  only  be  deter- 
mined where  such  regulations  have  been  promulgated  and 
a  lessee  can  show  injury  in  fact  in  their  application. 

Mid-Continent  Coal  S  Coke^o^,  83  IBLA  56  (Sept.  25, 
1984) 


APPLICABILITY 

Where    the    holder   of   a   coal    prospecting    permit 
completes   his   exploration    and    applies    for    a    prefer- 
ence  right    coal    lease    in    1973,    the   application   must 
be   adjudicated   on    the    basis   of   the    applicant's   sub- 
sequent   conformity    with   regulations   amended    in   1976 
with    retroactive   effect.      However,    where   the   appli- 
cation   is   summarily    rejected    solely   for    the   reason 
that    the    applicant's   supplemental   submission    is   "in- 
adequate,"   without    identifying   the   deficiency,    the 
decision    will    be    vacated   and    the   case    remanded    for 
read  judication. 


Kin-Ark,  Corp.  .  45  IBLA  159  (Jan.  23,  1980)   87  I.D.  14 
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Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  non- 
competitive oil  and  gas  leases  issued  after  a  speci- 
fied date,  the  increased  rate  is  applicable  to  leases 
to  be  issued  subsequent  to  that  date  for  over-the- 
counter  offers  filed  prior  to  the  effective  date  of 
the  regulation. 

Th2S.a.3._Connell,  Hb  IBLA  331  (Apr.  4,  1980) 

Thomas_Connell,  56  IBLA  23  (June  30,  19B1) 


BLM  properly  applied  the  regulations  set  forth 
in  U3  CFR  Subparts  3520-21,  effective  May  7,  1976,  to 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

sl2ll!!_s-_w91di._£uaene_V._Simons,  t8    IBLA  106  (May  30, 
1930)"" 


BLtl  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a  drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  I960. 

£§deral_£nerai_Corpi#  51  IBLA  1UU  (Nov.  2<t,  1980) 


An  ambiguous  regulation  relatiny  to  "the  proper 
office"  in  which  to  file  a  relinquishment  of  a  coal 
lease  should  not  be  interpreted  to  the  detriment  of  a 
coal  lessee  who  sought  to  comply  with  its  provisions. 

Garland_C3al_&_Mining  Co.,  52  IBLA  60  (Jan.  9,  19B1) 

88  I.D.  24 


A  final  Departmental  appellate  decision  constru- 
ing a  regulation  will  be  applied  with  prospective 
effect  Dnly  where  it  materially  alters  the  interpreta- 
tion given  the  regulation  by  earlier  administrative 
decisions  and  where  it  would  be  unfair  or  prejudicial 
to  apply  such  decision  retroactively. 

Killian_L;._Hujeri_Jri,  52  IBLA  17U  (Jan.  26,  1981) 


Where  the  holder  of  a  coal  prospecting  permit 
coapletas  his  exploration  and  applies  for  a  prefer- 
ence right  coal  lease  in  1971,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations,  amended  in  1976 
and  1979,  with  retroactive  effect. 

Jesse^H^Kniiht  ,  53  IBLA  300  (Bar.  2«,  1981) 


Where  regulations  allowed  the  grantee  of  a  highway 
right-ot-way  granted  pursuant  to  sec.  8  of  the  Act  of 
July  26,  1866,  H3  U.S.C.  «  932  (1976),  otherwise  known 
as  R.S.  4  2477,  to  authorize  within  its  highway  right- 
of-way  a  right-of-way  for  "facilities  usual  to  a  high- 
way," a  subsequent  regulation  change  properly  limited 
that  highway  grant  to  require  one  seeking,  after  the 
effective  date  of  that  regulation,  a  ri3ht-of-way  for 
buried  telephone  cables  to  apply  to  the  Bureau  of  Land 
Hanagement  for  authorization. 

Where  regulations  allowed  the  grantee  of  a  high- 
way right-of-way  pursuant  to  sec.  17  of  the  Federal 
Aid  Highway  Act  of  1921,  23  U.S.C.  %  317  (1976) ,  to 
authorize  within  its  highway  right-of-way  a  right-of- 
way  for  "facilities  usual  to  a  highway,"  a  subsequent 
regulation  change  properly  limited  that  highway  grant 
to   rejuire   one   seeking,    after    the   effective   date   of 
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the    regulation,    a   right-of-way    for    turied   telephone 
cables   to    apply    to    the   Bureau   of    Land    Hanagement    for 
authori  za tion. 

Penasco_Valle^_Telephone_Coo£er at ivei_Inci ,    55    IBLA    360 
(June    26,    1981) 


Where  an  oil  and  gas  lease  offer,  unaccompanied  by 

statements   as   required    by    Di_Ji_Pack |On_Reconside.ra; 

tion),    38    IELA    23,    85    I.D.    408     (1978) ,~was~f iled    prior 
to    Nov.    9,    1978,    the    Pack    holding   will    not    retroactively 
be   applied    to    the   offer. 

£I§2_£1> §Eek i s ,    57    IELA    398     (Sept.    14,    1981) 

£llli£ia_Ann_DeSalvo,    58    IBLA    1     (Sept.    15,     1981) 


Generally,    new    procedural    regulations    may   be    pro- 
mulgated   with    retroactive   effect    and    applied    to    a    holder 
of    preexisting    interests.      However,    the    present    revised 
regulations   in    13    CFR    Part    2800    were   not    written    with 
such   effect.      Therefore,    where   an   easement    for   a    right- 
of-way    was   issued    pursuant    to   the    Act    of    Mar.    4,    1911, 
as    amended,    U  3    U.S.C.    *    961    (1976),    and    was   not    con- 
formed  to    the    Federal    Land    Policy    and    Management    Act   of 
1976    (FLPMA),     43    U.S.C.    4*    1701-1782     (1976),    in    accord- 
ance   with    sec.    509(a)     of    FLPMA,    43    U.S.C.     4    1769(a) 
(1976),    regulation    43    CFR    2803.1-2  (d),    which    allows 
rental    adjustment    without   a    prior    hearing,    is   not 
applicable. 

Mountain_States_Telep_hone_&    Telegraph,    60    IBLA    22  1 
(Nov.     30,    1981) 


Where   an    applicant    files  an   over-the-counter   oil 
and   gas   lease   offer    for    less   than    640    acres    and    does 
not    include   adjacent    land    for    which    an   exchange 
application    was   then    pending    because   of    his   reliance   on 
Departmental    decisions,    a    BLM    Information    Memorandum, 
and    a    BLM   State    Office   decision,    all    interpreting    a 
regulation    to    mean    that    an   exchange    application    seg- 
regates   the   selected    land    from    mineral    leasing,    a 
subsequent    reinterpretation    of    the   salient    regulation 
which    holds    that    such    lands  are   available    for   leasing 
will    not   compel    rejection   of   the   offer.      A    regulation 
should    be   so   clear    that    there    is    no    tasis    for    an    appli- 
cant's   noncompliance    with    it    before    it    may    be    inter- 
preted   and    applied    with    retroactive   effect    so    as    to 
deprive    him   of    a    statutory    priority. 

kane_Lasrich,    63    IBLA    192     (Apr.     8,    1982) 


An    alleged    ambiguity  in    a   regulation    can    excuse 

compliance   with    the    terms  of    the    regulation   only    where 

the    failure    to   comply    has  been   caused    by    the   alleged 
ambiguity. 

HicJSOti-SEeeJS-Cil^COi,    63  IBLA    313    (Apr.    27,     1982) 


Where   the   entire    mineral   estate    underlying   all   or 
a    portion    of    several    wilderness    inventory    units,    with 
the   attendant    rights   of    entry,    access,    occupation, 
exploration,    development,    and    improvement   of    the    sur- 
face,   is   owned    in    fee   simple    by    a   private   corporation, 
the   mineral   estate    is   a   "vested    right"   as   distinguished 
in    public    law    terminology    from    a    "valid   existing    right" 
and,    being    protected    by    Constitutional   guarantees,    is 
immune   from    denial   or    extinguishment   by    the   exercise 
of    Secretarial    discretion    or   regulation.      It    is    legally 
beyond   the   authority   of    the   Secretary    to   fulfill    the 
mandates   of    the    Federal    Land    Policy    and   Management    Act 
of    1976    and   the   Wilderness   Act    to   manage    such    lands   for 
their    protection    and   preservation    as    wilderness,    and 
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the  inclusion  of  such  lands  in  designated  wilderness 
stud/  areas  is  error. 

Santa_Fe_Pacific_Railroad_Coi,  64  IBLA  27  (Bay  6,  1982) 
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A   regulation    is   effective    and    finding    only    until 
amended    or    refealed. 

i!2S§I_SSelser_vi_Bureau_of  _Land    Management ,    75    IBLA    4 1 
(Aug.    5,     1983) 


Where    a    right-of-way    was    issued    pursuant    to    the 
Act    of    Bar.     4,    1911.     as    amended,     4  3    U.S.C.    4    961     (1976) 
(repealed),    and    was   not   conformed    to   a    right-of-way 
under    Title    V   of    the    Federal    Land    Policy    and    Management 
Act    of    1976     (FLPtIA),     43    U.S.C.    $$    1761-1771     (1976), 
in    accordance    with    sec.    509(a)     of    FLPMA,    43    U.S.C. 
$    1769(a)     (1976),    the   regulation    at    43    CFB    2803.1-2(d), 
allowing    rental   adjustment    without   a    prior    hearing,    is 
not    applicable    because   such   a    pre-FLPHA    right-of-way 
was    not    issued    pursuant    to    Title    V    of    FLPflA. 

M°lJ2tain_S  tates_Tele£hgne_6_Teleara2h_Co_. ,    64    IBLA    164 
(flay    25,     1982) 


A   decision   of    the    Eoard   of   Land    Appeals    holding 
that    the    signature    requirement    of    4  3   CFR    3111.1-1  (a)     is 
■et    when    the   offeror    signs   one   offer    form   in    ink    and 
photocopies   four   exact    reproductions   of   the    front    page 
of   the   offer    form,    including    the    signature,    is   not   an 
abrupt   departure    from    other   Board   rulings    nor   a    retro- 
active  application   of    a   new   rule,    tut    is    merely    the 
initial    interpretation   and   application   of    an   existing 
regulation    to    this   specific    factual    circumstance. 

Richard_F.._Carroll (Cn_Reconsider  at  ion)_,     76    IBLA    151 

(Sept.  27,~l983)  "  90  I.D.  43<: 


Where  the  Department,  through  a  duly  promulgated 
regulation,  has  increased  a  rental  rate  on  all  noncom- 
petitive 3il  and  gas  leases  issued  after  a  specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  ta  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  became  effective. 

Peter_K.._Wal strog,  66  IBLA  269  (Aug.  17,  1982) 


Where  an  applicant  is  to  be  deprived  of  a  statu- 
tory right  because  of  a  failure  to  comply  with  the 
requirements  of  a  regulation,  that  regulation  should  be 
so  clearly  set  forth  that  there  is  no  basis  for  noncom- 
pliance. 

2EL2.Q._E=._ii£as,  66  I3LA  353  (Aug.  27,  1982) 

*adrex_Jean_Boston,  67  IBLA  117  (Sept.  16,  1982) 


Where  the  regulation,  43  CFR  3102.2-7,  reguiring 
the  offeror  for  an  3il  and  gas  lease  to  file  a  copy  of 
an  agreement  under  which  a  royalty  interest  in  the 
lease  will  be  conveyed  to  a  third  party  is  repealed,  it 
is  not  proper  to  reject  the  offer  for  failure  to  comply 
with  the  repealed  regulation  unless  there  was  a  proper 
conflicting  offer  filed  for  the  same  land  prior  to  the 
date  of  the  repeal,  which  was  Feb.  26,  1982. 

RiSki£d_S:L_3addil_Wi_Bi_Newberrj,  67  IBLA  373  (Oct.  8, 
1982) 


where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 
43  U.S.C.  »  961  (1976) ,  and  was  not  conformed  to  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA), 
43  U.S.:.  «$  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  of  FLPMA,  43  U.S.C.  «  1769(a)  (1976),  regu- 
lation 43  CFR  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a  prior  hearing,  is  not  applicable. 

0iSi_Steel_Cgr£i,  71  IBLA  88  (Feb.  24,  1983) 

B5D.Y.£t_i_Si.2_St5!l3§_!i§Sf§E2_S3iil223_Coi,  71  IBLA  352 
Tnar.  28,  l<iH~i) 


Penalties  in  civil  cases  should  not  be  imposed 
except  in  cases  that  are  clear  and  free  from  dcutt.   In 
application  of  penalties,  all  questions  in  doubt  must 
be  resolved  in  favor  of  the  party  from  whom  the  penalty 
is  sought. 

H°!iJj!!l3£d_Iarmsx_Inci_vi_Bureau_pf_Land_Mana  jement, 
77  IBLA  245  (Nov.  30,  1983) 


In  the  absence  of  specific  rules  governing 
reevaluation  of  an  Indian  school  construction  funding 
application,  the  Bureau  of  Indian  Affairs  will  be  held 
to  the  rules  governing  the  initial  evaluation  of  such 
an  application,  in  order  to  avoid  the  appearance  and 
reality  of  arbitrary,  ad  hoc  decisionmaking. 

Pueblp_pf _La^una  v._Assistant_Secre  tary_  for  Indian 
Ilfairs,  12  IEIA~80  (Dec.  7,  1983)  "        90  i7d7  521 


Where  BLM  granted  appellant's  righ ts-ot- wa y  for 
communication  sites  under  Title  V  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (FLPMA),  43  U.S.C. 
«t  1761-1771  (1976),  subject  to  a  future  appraisal, 
application  of  43  CFR  2803.1-2(b)  providing  that  BLM 
establish  an  estimated  rental  fee,  collect  the  fee  in 
advance,  and  adjust  the  advance  rental  fee  upon  receipt 
of  an  approved  fair  market  appraisal,  is  not  a  pro- 
hibited imposition  of  a  retroactive  rental. 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparatle  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  between  the  subject  sites  and  other  leased 
sites. 

Mountain  States  Telephone  6  Telegraph  Co.,  79  IELA  5 
(Feb.  2,  1984) 


An  administrative  regulation  will  not  be  construed 
to  operate  retroactively  unless  the  intention  to  that 
effect  unequivocally  appears. 

i§2_Sh£a_Partnershi2,  80  IBLA  1  (Mar.  27,  1984) 
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REGULATIONS --Continued 

APPLICABILITY — Continued 

Where  a  Departmen t al  regulation  governing,  surface 
mining  provides  that  no  change  to  state  laws  or  regula- 
tions shall  be  effective  for  purposes  of  a  state  pro- 
gram until  approved  b/  the  Department  as  an  amendment, 
new  state  laws  governing  surface  coal  mining  reclama- 
tion requirements  may  not  be  implemented  until  such 
approval  is  given. 

Shamrgcjc_Coal_Coi£._Inci_  vi_Of  f  ice_of_Surf  ace_M  ining 
S.S£isaition_6~Enf orcement,  81  IBLA  374  (June  28,  1984) 


REGULATIONS — Continued 

BINDING  CN  THE  SECRETARY  —  Continued 

The  Secretary  of  the  Interior  is  bound  by  his  duly 
promulgated  regulations,  and  such  regulations  have  the 
force  and  effect  of  law. 

2tiid_V^_Udj| ,  45  IBLA  389  (Feb.  13,  1980) 

5S2§garchx._Ijc.  ,  48  IBLA  333  (July  3,  1980) 

£e2§earchx_Inci ,  49  IBLA  19  (July  15,  1SB0) 

Geosea  rchx_I  nc^ ,  50  IELA  347  (Oct.  14,  1980) 


where  43  CFR  4110.3-2  was  amended  to  require 
supporting  data  prior  to  decision  in  certain  cases 
involving  changes  in  grazing  use  of  the  public  lands, 
and  the  amended  regulation  became  effective  prior  to 
decision  by  the  Administrative  Law  Judge  assigned  to 
consider  the  decision  on  appeal,  the  amended  rule  was 
properly  applied  where  the  basis  for  the  declared 
policy  3f  the  Department  respecting  grazing  decisions 
rests  upon  a  determination  that  the  amended  rule  is 
required  by  known  facts. 

A  regulation  promulgated  following  decision  by  the 
Buraau  of  Land  Management  in  1982  is  applicable  to 
require  use  of  trend  studies  to  supplement  a  1978  range 
survey  where  the  1978  survey  alone,  without  trend 
studies  made  in  intervening  years,  is  an  inadequate 
basis  for  decision  pursuant  to  13  CFR  U110. 3-2  (c)   (1983) 

Where  the  Bureau  of  Land  Management  uses  a  1978 
ranje  survey  as  the  sole  basis  for  a  1982  decision 
liiiting  range  cattle  carrying  capacity,  the  decision 
is  not  adequately  supported  where  circumstances  indi- 
cate the  single  survey  may  be  inconclusive  as  to  the 
true  condition  of  the  range  under  42  CFR  4110.3-2(c) 
(19  83)  . 

Cly_de_L. D2riusi_Douglas_Li_Bown_vi_Bureau_of_Land 

!lai!iiiJ5SI>i«  tt3  IBLA~29~7septT  24,  1984) 


Under  30  U.S.C.  $  188(c)  (1982),  a  lease 
terminated  automatically  for  untimely  payment  of  annual 
rental  nay  be  reinstated  only  upon  proof  that  reason- 
able diligence  was  exercised,  or  that  lack  of  diligence 
was  justifiable.   where  it  benefits  the  affected  party 
to  do  S3,  and  there  are  no  countervailing  public  poli- 
cies or  intervening  rights  which  will  be  adversely 
affected,  an  oil  and  gas  lease  regulation  which  is 
amended  while  the  matter  is  pending  nay  be  applied  in 
its  amended  form.   Under  the  reinstatement  regulations 
as  amended  (Aug.  22,    1983),  a  rental  payment  postmarked 
on  jr  before  the  anniversary  date  and  received  within 
20  days  thereafter  may  be  construed  as  reasonably 
diligent . 

fl!ij]!_ti_Scott,  83  IBLA  184  (Oct.  16,  1984) 


BINDING  ON  THE  SECRETARY 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.   Such 
rajulatLons,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
the  Department. 

E2S2!i_£ii.i._i!i.S..A..,  45  IBLA  313  (Feb.  6,  1980) 


The  Department  of  the  Interior,  as  an  agency  of 
the  Executive  Eranch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

The  Boards  of  Appeals  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  a  duly 
promulgated  regulation  invalid. 

£2l2£ai2zUf e_Electr_ic_Ass^.ni_Inci,  46  IELA  35  (Feb.  2C, 
1980) 


The  Board  of  Land  Appeals  has  no  authority  tc 
declare  duly  promulgated  regulations  invalid.   Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Al te x_0i l_Corp_.  ,  61  IELA  270  (Jan.  29,  1982) 

§ie£ia_Clubx_Alaska_Cha£terx_et_al. ,  79  IELA  11; 
(Feb.  21,  1984) 


Cnce  a  regulation  is  adopted  by  the  tepartnent, 
and  so  long  as  it  remains  extant,  the  Secretary  and  hif 
representatives  are  bound  by  it  and  it  has  the  force 
and  effect  of  law. 

ilgutian^Pribilof  _Islands_Ass^ni_  Inc.  _v  ._Act  inj_De£ut^ 

Assistan  t_Secretar_i"  Indian_A  f  fairs |Cp_erat  ions| , 

9  IBIA  254  (Apr.  9,  1982)  "  89  I.D.  196 


Duly  promulgated  regulations  have  the  force  and 
effect  of  law  and  are  binding  upon  the  Department. 

United  Indians  of  All  Tribes  Foundation  v.  Acting 
De£utj_ Assist  an t_ Secret arj"  Indian_A f fa irs_JC£era- 
IIonSL,  11  IEIA~226  "(July  5,  1983) 

E§ta t e_o f _R i c ha rd_Evans_ Walker,  12  IBIA  44  (Oct.  28, 
1983) 

liS2tb.i_lIElbochia_vi_pegut_y__Ass^_t_Secr  et  ary^I Indian 
Affairs_JOp.erations)_,  12  IBIA  269  (June~6,  1984J" 

91  I.D.  243 


Procedures  promulgated  by  the  Department  of  the 
Interior  specifically  to  provide  uniformity  in  deci- 
sionmaking are  "rules"  within  the  meaning  of  5  U.S.C. 
$  551(4)  (1976)  and  are  binding  upon  the  Department, 
whether  or  not  they  are  codified  in  the  Code  of 
££^SIti  Regulations. 

Pueblo  of  Laguna  v.  Assistant  Secretary  for  Indian 
Affairs,  12  IEIA  80  (Dec.  7,  1983)"  "        90  iTd7  521 
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REGULATIONS — Continued 

BINDING  ON  THE  S ECU  EI  ARK --Cont inued 

The  Boards  of  Appeal  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  a  duly 
promulgated  regulation  invalid. 

___________£________.  BO  IBLA  28  (Bar.  28,  19BU) 


A  duly  promulgated  Departmental  regulation  has 
the  force  and  effect  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  of 
Land  Appeals  and  the  Secretary,  and  may  not  be  waived. 


._____2__»  82  IBLA  8b  (July  17,  198U) 


FORCE  AND  EFFECT  AS  LAM 


Thf»  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  prom ul gat ed  regulations  invalid.   Such 
regulations,  including  OCS  regulations  pertaining  to 
ths  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
th_  Department. 

_________________>  to  IBLA  31 J  (Feb.  6,  1980) 


The  Secretary  of  the  Interior  is  bound  by  his  duly 
promulgated  regulations,  and  such  regulations  have  the 
force  and  effect  of  law. 

____________»  "*o  IBLA  389  (Feb.  13,  1980) 

________________  Ub    IBLA    333     (July     3,     1980) 

G_o_earch__Inc_,  U9    IBLA    19     (July    15,    1980) 

_______________»  bO    IBLA    3<*7    (Oct.    lu,     19d0) 


Th_  Department  of  the  Interior,  as  an  agency  of 

tha  Executive  Branch  of  the  Government,  is  not  the 

proper  torus  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

The  Boards  of  Appeals  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  a  duly 
promulgated  regulation  invalid. 

Colorado-Lite    Elector  ______'  n__Inc_,    U6    IBLA    35     (Feb.    20, 

1980) 


Guidelines    issued   under    BLM    Manual    sec.    1791    relat- 
ing   to    preparation   of    an   environmental    analysis   record 
with    regard    to    a    proposed   timber    sale   are    not    the    type 
of    material    required    by    5    U.S.C.    4    552  (a)  (1)  (D)     to    be 
publishad    in    the    Federal    Register    and    as   such   are    not 
binding    on    BLM. 

tiQ.S_S2iiQ.t2_/iiidubon_Society,     55    IBLA    171     (June    11, 
1931) 


REGULATIONS — Continued 

FCRCE    AND    EFFECT    AS    LAW — Continued 

The    Board    of    Land    Appeals    has    no    authority    tc 
declare   duly    promulgated    regulations    invalid.      Such 
regulations   have   the    force   and    effect    of    law    and    are 
binding   on    the   Department. 

________________     fei    IBLA    270     (Jan.    29,    1982) 

__er_____iLB_   AIds.___Cha£__r_    et_al_,    79    IBLA    112 
(Feb.~21.    19814)"" 

Chuaach_Natives_t_Inc___The_Grouse_Creek_Cor£.  ,    80    IBLA 
89    (Mar.     30,    198H) 


Once    a    regulation    is  adopted    by    the    Department, 

and   so   long   as    it    remains  extant,    the    Secretary   and    his 

representatives    are    bound  by    it    and    it    has    the    force 
and   effect    of    law. 

Aleutian/Pri  bilof    Islands  Ass'n,     Inc.    v.    Acting    Deputy 

Assistant    Secretary  —  Indian    Affairs (Opera  tions_  , 

9~IBIA    25U     (AprT    9,    1982)  "  ~89    I.  D.     196 


A    Bureau    of    Land    Management     instruction    memorandum 
is    merely    a   document    for    internal    use    ty    ELM    employees. 
Such    documents   are    not    regulations   and    have    no   legal 
force    or    effect. 

_________________,_a_cee__entonit__Cor__    _t_al.  ,    b4    IBLA 

183~(May    27,~1982)  ~    89~I.D.     262 


The    Board   of    Land    Appeals    has    no    authority    tc 
treat   as   insignificant   or   to    declare    invalid    duly    pro- 
nulgated    regulations   of    this   Department.      Such    regula- 
tions   have   the    force   and   effect    of    law   and    are    binding 
on    the    Department. 

____________»    7*    IBL*    "2     (Feb.    17,    1983) 


Duly  promulgated  regulations  have  the  force  and 
effect  of  law  and  are  binding  upon  the  Department. 

_________________ _All_Tri bes_Foundat _____________ 

D_£U_I_  Assi  s  tant_  Seer  et  ary__;  In  dian_Aff  airs |0_era_ 

__2_s_,~ll  IEIA~226  (July  5,  .9837 

Estate_gt_Richard__va_s__al_er,  12  IBIA  <4«  (Oct.  28, 
198  3)  " 

___°____J_X_.____________E  ______________ ________ __ i_ _ 

Af tairs__C___atio_s_,  12  IBIA  269  (June~6,  1981(7" 

91  I.D.  2H3 


A  regulation  is  effective  and  binding  only  until 
amended  or  repealed. 

_om___Smelser_vi_Eur_au__f _Land  Management,  75  IBIA  <*4 
(Aug.  5,  1983) 


While  the  Bureau  of  Land  Management  may  suspend 
action  on  applications  for  recordable  disclaimers  of 
interest  filed  pursuant  to  sec.  315  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  i*3  U.S.C.  »  17U5 
(1976),  where  no  implementing  regulations  have  been 
issued  and  where  there  is  no  contrary  policy  directive, 
an  application  may  be  properly  rejected  where  the  stat- 
utory criteria  have  not  been  met. 


Duly  promulgated  Departmental  regulations  have 
the  force  and  effect  of  law. 

_s________J_____J__:______l____.____.  12  IBIA  6  2 

(Nov.  10,  1983) 


________________ «  56  IBLA  388  (Aug.  3,  1981) 


BEGULATIONS--Co»tinued 

FORCE  AND  EFFECT  AS  LAM — Continued 

The  Boards  of  Appeal  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  a  duly 
promulgated  regulation  invalid. 

E2EtJ!_Sciencesx_Inc..  ,  HO    IBLA  28  (Mar.  2b,  1984) 


Duly   promulgated    regulations   have    the   force    and 
effect    if   law    and    are    binding   on    the   Department. 

Shair jck    Coal    Co.  ,    Inc.    v.    Office   of   Surface   Wining 
Recraaat  iDn_6_In  far  cement  ,    81    IBLA    374     (June    2b,    1984) 


REGULATIONS — Continued 


INTERPRETATION--Ccntinued 


An    assertion    of    a    preference    right    to    purchase 
public    land   offered    for    public   sale    pursuant    to    the 
Unintentional    Trespass   Act   of    Sept.    26,    19bb,    82    Stat. 
870    (43    U.S.C.    $«    1431-1435     (1976))      (now    covered    ty 
the    Federal    Land    Folicy   and    Management    Act   of   1976, 
43    U.S.C.     4«    1701,    1722     (1976)),     is    improperly    rejected 
when    the    applicant    submits   satisfactory   equitable    proof 
of    his    "ownership"  of    contiguous    lands    ty    showing    that 
he    has    contracted    to    purchase    such    land,    has   made    at 
least    partial    payment    therefor,     and    is    in    possession 
t  hereof. 


Ji_Burton_Tuttle,    49    IBLA    27b     (Aug.    It 


1980) 

87  I.E. 


350 


A  duly  promulgated  Departmental  regulation  has 
the  force  and  effect  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  of 
Land  Appeals  and  the  Secretary,  and  may  not  be  waived. 

Joser;h_J.__C.__Paine,  b3  IBLA  145  (Oct.  9,  1984) 


An  ambiguous  regulation  relating  to  "the  proper 
office"  in  which  to  file  a  relinquishment  of  a  coal 
lease  should  not  be  interpreted  to  the  detriment  of  a 
coal  lessee  who  sought  to  comply  with  its  provisions. 

2£llaM_£o^l_G_Mining._Co..,  52  IBLA  60  (Jan.  9,  1981) 

88  I.D.  24 


BLM  may  approve  a  petition  for  reinstatement, 
filed  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  O.S.C.  *  188(d),  (e) 
(1982),  for  a  noncompetitive  oil  and  gas  lease,  which 
terminated  automatically  prior  to  Jan.  12,  1983,  for 
failure  to  pay  the  annual  rental  on  or  before  the  lease 
anniversary  date  where  the  lessee  has  complied  with  the 
statutory  requirements  for  reinstatement.   In  cases 
where  petitions  have  been  filed  prior  to  publication  of 
the  requirement  to  pay  back  rentals  at  the  new  rate  of 
$5  per  acre,  or  notification  of  that  requirement  by 
BLM,  petitioner  is  properly  given  an  opportunity  to 
tender  the  additional  amount  required. 

Robert_Pj._Creson,  83  IBLA  362  (Nov.  15,  1984) 


INTERPRETATION 

where  it  benefits  the  affected  party  to  do  so,  and 
where  there  are  no  intervening  rights  which  will  be  ad- 
versely affected,  a  mining  claim  recordation  regulation 
which  is  amended  while  the  natter  is  pending  nay  be  ap- 
plied in  its  amended  form. 

Jaies_E.._Stronj.,  u5  IBLA  386  (Feb.  13,  1980) 


where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  part  of  which  was  the  subject  of  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exchange  ap- 
plication did  not  include  the  mineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  to  the  lease  exists. 

EgEEl!!c3ee_Cor£i,  46  IBLA  156  (Mar.  19,  1980) 


When  an  offeror  prints  her  name  on  the  front  of  a 
drawing  entry  card  oil  and  gas  lease  offer  as  "Reagan, 
Wavis  K.,"  and  signs  her  na«e  on  the  back  of  the  card 
as  "Kay  Reagan,"  the  card  nay  not  be  rejected  because 
she  violated  no  regulation  by  signing  the  offer  in  that 
manner,  and  she  properly  followed  instructions  on  the 
face  of  the  card  by  inserting  her  full  name,  last  name 
first,  then  first  name  and  initial. 


Where  a  regulation  allows  land  description  by 
legal  subdivision,  section,  township  and  range,  by 
metes  and  bounds,  and  by  "tract  acquisition  numbers, " 
but  is  insufficiently  clear  to  allow  a  determination 
as  to  when  one,  rather  than  another  of  these  methods 
of  description  should  be  used,  an  oil  and  gas  lease 
offeror  who  has  described  the  lands  sought  ty  tract 
acquisition  numbers  will  not  be  held  to  have  lost  his 
statutory  preference  right  for  failure  to  comply  with 
the  regulation  if  the  description  afforded  is  accurate 
for  the  purpose. 

Regulations  should  be  so  clear  that  there  is  no 
basis  for  an  oil  and  gas  lease  offeror's  noncctnf  1  iance 
with  them  before  they  are  interpreted  so  as  to  deprive 
him  of  a  statutory  preference  right  to  a  lease. 

Mli§I_£i_aiI§2ili_JEi»  55  IBLA  96  (June  1,  1981) 


A  regulation  should  be  sufficiently  clear  that 
there  is  no  reasonable  basis  for  an  oil  and  gas  lease 
applicant's  noncompliance  with  the  regulation  before  it 
is  interpreted  to  deprive  an  applicant  of  a  preference 
right  to  a  lease.   A  regulation  specifying  a  bank  money 
order  as  an  acceptable  form  of  remittance  requires  the 
acceptance  of  a  personal  money  order  issued  by  a  bank. 

C har.I es_ ;K_R2 d z ew sk i ,  55  IBLA  373  (June  29,  1981) 

88  I.D.  625 

<i£2I2e_  W^Me  tz ,  56  IELA  97  (July  15,  1981) 
l°bert_Li_Andersen_et_ali,  56  IBLA  182  (July  20,  1981) 


"R ight-cf- way  grant"  is  defined  in  the  regulations, 
43  CFR  28C0.0-5(h),  as  an  instrument  issued  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  (FLPMA) ,  43  U.S.C.  i  1761  (1976).  By  implement- 
ing regulation,  43  CFR  2803.4,  the  Secretary  has  limited 
the  applicability  of  sec.  506  of  FLPBA,  43  U.S.C.  $  1766 
(1976),  to  "right-of-way  grants." 

J§a§s_Wi  Smi  th__[Cn_  Reconsider  at  ion]_,  55  IBLA  390 
Tjurie  307  1981) 


£Ii£isse_G:._Percell,  49  IBLA  275  (Aug.  18,  1980) 
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Regulations    should    be  so   clear    that    there   is    no 
basis   for   an   oil   and    gas   applicant's   nonconpliance   with 
t  hei  . 

Wi_Wi_Priesti_Hichael_Handuca,    55    IBLA    398     (June    30, 
i9Bl) 


A  regulation  specifying  a  bank  money  order  as  an 
acceptable  fori  of  remittance  requires  the  acceptance 
of   a    personal    money    order    issued    by   a    bank. 


John    L.    Messinger,    Norris    C.    Delamore,    Jr. 
(June    30,    1981) 


56  IBLA  1 


Departmental  regulations  at  43  CFR  2653.5,  inso- 
far as  they  prescribe  a  specified  course  of  action 
including  publication,  referral,  investigation,  con- 
ferring reporting,  etc.,  by  the  Department  with 
regard  to  selections  of  public  lands  made  pursuant  to 
»  11(h)  (1)  of  the  Alaska  Native  Claims  Settlement  Act, 
cannot  apply  when  the  selected  lands  are  not  public 
lands  and  the  selection  applications  must  be  rejected 
at  the  jutset. 

Doy-Oni-Ltd;.,  b  ANCAB  95  (Sept.  28,  1981)    88  I.D.  886 

fioiaHi-ttdi,  6  ANCAB  129  (Oct.  22,  1981) 


RS5"I*TICNS — Continued 

INTERPRETATION — Continued 

It  is  proper  to  reject  an  acquired  lands  oil  and 
gas  lease  offer  submitted  for  less  than  an  entire  tract 
of  acquired  lands,  not  surveyed  under  the  rectangular 
system  of  public  land  surveys,  where  the  boundary  of 
the  land  sought  is  not  described  by  course  and  distance 
between  each  successive  pair  of  angle  points  of  the 
boundary  of  the  tract. 

Th°»a2_£o n ne 1 1 ,  70  IBLA  289  (Jan.  27,  1983) 


It  is  proper  to  reject  oil  and  gas  lease  offers 
for  less  than  an  entire  tract  of  acquired  lands  that 
are  not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  desired  lands  are  neither 
described  in  the  offers  by  metes  and  bounds,  as  in  the 
deed  by  which  the  United  States  acquired  title  to  the», 
nor  described  by  courses  and  distances  between  succes- 
sive angle  points,  tying  by  course  and  distance  into 
the  description  of  the  lands  in  the  deed. 

MaECO_Production_CoiJ_Inci,  70  IBLA  339  (Feb.  2,  1963) 


A  regulation  may  not  be  strictly  applied  unless  it 
is  sufficiently  clear  so  as  to  preclude  any  reasonable 
basis  for  an  oil  and  gas  lease  applicant's  noncompli- 
ance with  it. 

IIi5e£_Ti_Stoneci£her,  71  IBLA  203  (Bar.  It,  1983) 


Regulations  should  be  so  clear  that  there  is  no 
basis  for  a  simultaneous  oil  and  gas  applicant's  non- 
comfliance  with  then,  and  this  Board  will  not  enforce  a 
prohibition  against  bank  personal  money  orders  under 
43  CFR  3112.2-2  where  the  regulation  does  not  specifi- 
cally exclude  such  from  the  term  bank  money  order. 

Maria_C^_Cawleii  John_J  .._Cawle.y,  61  IBLA  205  (Jan.  26, 
1932) 


Where  it  benefits  the  affected  party  to  do  so,  a 
mining  claim  recordation  regulation  which  is  amended 
while  the  matter  is  pending  may  be  applied  in  its 
amended  form  only  where  there  are  no  intervening  right 
which  will  be  adversely  affected. 

JoseEh_Li_Bushi_Betti_Bush,  71  IBLA  324  (Mar.  23,  1983) 


Where  an  applicant  files  an  over-the-counter  oil 
and  gas  lease  offer  for  less  than  640  acres  and  does 
not  include  adjacent  land  for  which  an  exchange 
application  was  then  pending  because  of  his  reliance  on 
Departmental  decisions,  a  BLM  Information  Memorandum, 
and  a  BLM  State  Office  decision,  all  interpreting  a 
regulation  to  mean  that  an  exchange  application  seg- 
regatas  the  selected  land  from  mineral  leasing,  a 
subsequent  reinterpre ta tion  of  the  salient  regulation 
which  holds  that  such  lands  are  available  tor  leasing 
will  not  compel  rejection  of  the  offer.   A  regulation 
should  be  so  clear  that  there  is  no  basis  for  an  appli- 
cant's noncompliance  with  it  before  it  may  be  inter- 
preted and  applied  with  retroactive  effect  so  as  to 
deprive  him  of  a  statutory  priority. 

kaD£_ka§Ii£!!.  b3  IBLA  192  (Apr.  8,  1982) 


It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
mitted for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successive 
angle  points  of  the  boundary  of  the  tract.   where  there 
is  an  axclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

£!l3y.£:3ai._!iiSiAii_Inci,  67  IBLA  266  (Sept.  27,  1982) 

£§.therine_C;._rhouez,  69  IBLA  391  (Jan.  4,  1983) 


Under  43  CFR  3101.2-3(c)  an  offer  or  application 
for  accreted  lands  not  described  in  the  deed  to  the 
United  States,  must  include  a  description  by  metes 
and  bounds,  giving  courses  and  distances  between  the 
successive  angle  points  on  the  boundary  of  the  tract, 
and  connected  by  courses  and  distances  to  an  angle 
point  on  the  perimeter  of  the  acquired  tract  to  which 
the  accretions  appertain. 

R3u!_£._Koh2Banx_Lee_Ei_McDonald,  71  IBLA  357 
(Mar.  28,  1983) 


The  Bureau  of  Indian  Affairs  will  be  presumed  to 
have  knowledge  of  decisions  of  the  Board  of  Indian 
Appeals  interpreting  its  regulations,  and  when  regu- 
lations are  revised  without  specific  change  in  response 
to  such  a  Board  decision,  the  Bureau  of  Indian  Affairs 
will  further  be  presumed  to  have  accepted  that  inter- 
pretation. 

United  Indians  of  All  Tribes  Foundation  v.  Acting  Deputy 

Assis  tan  t_Secretari;2lQ.dian_A  f  f  a  irs (Cper  at  ionsi_  J  On 

Reconsiderationi.7  11  IB  IA~2  76~  (Au  g7  15,"  198  3) 

90  I.D.  376 


The  provisions  of  43  CFR  4170.1-3  are  clearly 
punitive  in  nature.   Punitive  damages  have  for  their 
purpose  the  punishment  of  the  defendant  in  a  civil 
action  for  wrongful  and  aggravated  conduct  and  to  serve 
as  a  warning  to  others  to  deter. 

Penalties  in  civil  cases  should  not  be  imposed 
except  in  cases  that  are  clear  and  free  from  doubt.   In 
application  of  penalties,  all  questions  in  doubt  must 


REGULATIONS--Cont inued 

INTER PRETATION--Continued 

be  resDlved  in  favor  of  the  party  from  whom  the  penalty 
is  soujht. 

Houihland_Far»si_Inci_v;__Bureau_gf  _Ljand_Manag.ement , 
77  IBLA  245  Tnov.  30,  1983)" 


Regulations  should  be  so  clear  that  there  is  no 
basis  fjr  an  oil  and  gas  lessee's  noncompliance  with 
th?a,  or  they  should  not  te  interpreted  to  deprive  hii 
of  his  lease. 

Ja»gs_fii_£hudnow,  82  IBLA  262  (Aug.  29,  1984) 


Under  30  U.S.C.  4  188(c)   (1982),  a  lease 
terminated  automatically  tor  untimely  payment  of  annual 
rental  may  be  reinstated  only  upon  proof  that  reason- 
able diligence  was  exercised,  or  that  lack  of  diligence 
was  justifiable.   Where  it  benefits  the  affected  party 
to  do  S3,  and  there  are  no  countervailing  public  poli- 
cies or  intervening  rights  which  will  be  adversely 
affected,  an  oil  and  gas  lease  regulation  which  is 
amended  while  the  matter  is  pending  may  be  applied  in 
its  amended  form.   Under  the  reinstatement  regulations 
as  amended  (Aug.  22,  1983),  a  rental  payment  postmarked 
on  or  before  the  anniversary  date  and  received  within 
20  Jays  thereafter  may  be  construed  as  reasonably 
diligent . 

Huq.h_L.._Scgtt,  8  3  IBLA  184  (Oct.  16,  1984) 


PUBLICATION 

Under  5  U.S.C.  «  552(a)(1)  (1976)  and  the  Supreme 
Court's  holding  in  Morton  v.  Ruiz,  415  O.S.  199  (1974), 
an  individual  may  not  be  deprived  of  benefits  solely  on 
the  basis  of  an  eligibility  standard  published  only  in 
the  BIA  manual. 

Watthaw  Allen  v.  Area  Director,  Navajo  Area  Office, 

Bureau_2f_Indian_Aff airsT  10  IBIA  Tu6~(0ct.  15, 

7982)  "  89  I.  D.  508 

Wilbur , Barton  v.  Area  Director ,  Navajo , Area  Office, 

BiiE§ajjZiIIiiii£i!lifiaiEsT~io  ibIa'iTs  Toct.  is~ 

1982) 

Henry    W.    Beiiay    v.    Area    Director,    Navajo   Area   Office. 
laEeau_2f_Indian_Affairs,    10    IBIA    189     (Oct.     15,~1982) 

Johnny    begay    v.    Acting    Area    Director.    Navajo   Area 
2ffi£ei.    5UE§3!J   °I    InIidn_*f fairs,    lo    IBIA    205 
7oct7~15,    1982"" 

Bessie_Benalli_vi_ Area_pi rector A_N a vajo_Area_Of f icex 
iureau_of_Indian~Affairs7    10    IBIA    22t   Toct.    15,    1982) 

Arietta   Bischoff   v.    Acting    Area    Director.    Navajo    Area 
Office,    Bureau   of    Indian    Affairs.    lo    IBIA~237     (Oct.    15, 
19827 

Irving. . Clark    y.     Area    Director.    Navajo   Area   Office, 
B!JE£ia_2l_lii£ian_Affairi,     10    IBIA    253    (Oct.    15,    1982) 

Pearlene   Dayzie   v.    Area    Director.    Navajo    Area   Office, 
5!iEI£uIif_l!!.dian_Af fairs,    10    IBIA    269     (Oct7    157    1982) 

:Ia.i!£i_S2Eii22_2i_iSES3_fii££2i2Ei_Nay^jg_Area_of  fj.cex 
fiUEeiU_of_IndIan~AffaIri,-10~IBIA_2  85~7oct •    15,  "982) 

Leo  Green  v.  Area  Director.  Navajo  Area  Office. 
SaESia  o£_Indian~Affairi,  10~IBIA  loi  (Oct.  15, 
1982) 

Prancis   Harvey    v.    Area    Director. Navajo    Area   Office. 

Bureau    of    Indian7Af  fairs .    10    IBIA    318     (Oct.     15,     1982) 
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PUBLICATION — Continued 

June  James    v.    Area    Director,    Navajo   AreaCf f  ice^    Bureau 
2£_ljkian_ Affairs,    10~IBIA    334    15ct7    15,    1982) 

Tho»as_Kee_vi_Area_Directgrx_Na va jo_Area_0f f ice^    Eureau 
2lIl!!ii3n_Affairs,    10    IBIA~350~7oc t7~15,    1982) 

L£Si£E_MIi22d_vi_Area_Eirectorx_Navajo_Area_0^f  ice^ 
l!!£eau_of_Indian_Af fairs, ~10    IBIA    366     (Oct.    15,~1982) 

Juanita    Paddock    v.    Area    Director,    Navajo    Area    Cfficex 
Bureau    of. Indian    Affairs,    10    IB IA~82~  (Cct7~15"7~ 1982) 

Iria   Shirley    v.    Area    Director,    Navajo    Area    Off ice^ 
SiiEeju_2f_IJ!ii5°I*li*i£s,~10~IBIA~399~  (Oct.    15,    1982) 

Charity   Tsosie    v.    Area    Director,    Navajo   Area   Office, 
Bureau_of~_Indian_Af f airs7    10    IBIA    416     (Oct.     15,    1982) 

Leo    Willie    vT    Area    Director,    Navajo    Area   0 f _f _i c ex_ B ureau 
2E_Il!liIl!_iiii i r s ,    10~IBIA    U32~0c t .~15,    19827 

f rancis_Yazzie_vi_Area_Director^_Navajo_Area_Cif ice^ 
SaES2i!_2f_ladia!l_if lairs,    10    IBIA    448     (Oct.     15,    1982) 


All    persons    dealing    with    the   Government    are    pre- 
sumed   to   have   knowledge   of    duly    promulgated    regulations. 

Estate   of    Eugene    Patrick    Dupuis,    11    IEIA    11     (Dec.    28, 
1982) 

United    Indians   of    All    Tribes    Foundation   v.    Acting 

2££aii_i§5iSiaEE_5§£E§i-§EIC-ll!ldiiB_iif  a_iEs l°£eril 

tioniL.-!!  lilA~226"july  5,  19837 

E5tate_of_Richard_Evans_ Walker,  12  IBIA  44  (Oct.  28, 
198  3) 


The  Bureau  of  Indian  Affairs  has  promulgated  regu- 
lations in  25  CFR  Part  23  setting  forth  criteria  for 
the  allocation  of  limited  grant  funds  under  the  Indian 
Child  Welfare  Act.   These  regulations,  including  the 
requirement  that  tribes  be  responsible  for  seeking 
funding  for  those  tribal  members  living  off  the  reser- 
vation but  within  areas  designated  "near  reservation" 
by  publication  in  the  Federal  Register,  are  reasonable 
attempts  to  conserve  limited  funds  and  ensure  that  dup- 
lication of  benefits  does  not  occur. 

Native  Americans  for  Community  Action  v.  Deputy 

Assistant  Secretary—India  n  Affairs (C£era  tignsi, 

11  IBIA~214  (July  1,  1983)  "  90  I.D.  28  3 


Procedures  promulgated  by  the  Department  of  the 
Interior  specifically  to  provide  uniformity  in  deci- 
sionmaking are  "rules"  within  the  meaning  of  5  U.S.C. 
t  551(4)  (1976)  and  are  binding  upon  the  Department, 
whether  or  not  they  are  codified  in  the  Code  gf 
Federal  Regulations. 

When  an  appellant  personally  received  documents 
supplementing  and  amending  a  document  previously  pub- 
lished in  the  Federal  Re<listejr»  acknowledges  that  it 
knew  the  later  documents  would  be  used  in  deciding  its 
case,  and  does  not  allege  failure  of  publication,  the 
Board  of  Indian  Appeals  will  apply  the  procedures 
established  in  the  later  documents  in  deciding  the 
appeal. 

Pueblo  of  Laguna  v.  Assistant  Secretary  for  Indian 
Allairs,  12  IBIA  80  (Dec7  7,  1983)  "      "  90~I.D.  521 


REGULATIONS- -Continued 

PUBLIC AT  ION-- Continued 

Because  the  list  of  specific  types  of  assistance 
provided  by  the  Bureau  of  Indian  Affairs  under  the 
general  assistance  prograa  is  not  a  rule  within  the 
aeaning  of  5  U.S.C.  *  551  (4)  (1976),  the  general  assis- 
tance eligibility  criteria  published  in  2b  CFR  Part  20 
nay  be  used  in  determining  eligibility  for  custodial 
care  assistance,  even  though  Part  20  does  not  specifi- 
cally indicate  custodial  care  as  a  type  of  assistance 
available  through  the  general  assistance  program. 

Wil  bur  Barton  v.  Area  Director,  Navajo  Area  Office. 
Bureau  jf  Indian"  Affairs ,  12~IBIA~110  (Dec.  9~   I?83) 

90    I.  D.    536 


REGOLATICNS — Continued 

VALIDITY — Continued 

The    Board    of    Indian    Appeals'    does    not    have    author- 
ity   to    declare   a    duly    proaulgated    regulation   of    the 
Department   to   be   invalid. 

Transwestern    pipeline  Co.    v .  .Act ing  i  Deputy    Assistant 
Secretary  — Indian_Af  fairs   10p_er  at  ions)_ ,    12    IBIA   4  9 
Toct.     28,    1983)     "  90    I.D.    474 

Timothy    Tarabochia    v.    Deputy    Ass't    Secretary  —  Indian 
AlIsIrs_lC£erations)_7   12    IBIA    269~"(June   6,~1984)"~~ 

91    I.D.    243 


Matthew    Allen    v.     Area    Director,    Navajo   Area    Office, 
Bur2au_3f_Indian_Af  fairs,    12    IBIA    116~(Dec.    9,    1983) 


Individuals   may    not   be   deprived    of    custodial    care 
benefits   provided    by    the    Bureau   of    Indian    Affairs 
solaly    an    the    basis   of   eligibility    requirements   set 
forth   only    in    the   Bureau   of    Indian   Affairs    Manual. 

Henry__W. Beqay    v.     Area    Director,    Navajo   Area    Office. 

fi!ireau_2f_Indian~Af  fairs,    12    IBIA    119     (Dec.    9,    1983) 

90  I.D.  539 


The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.   Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Sierra_Clubi_AlasJta_Cha_Eteri_et  al.,  79  IBLA  112 
(Feb.  2l7~1984) 


Chuqach  Natives.  IncT.  The  Grouse  Creek  Cor£. 
89~(Sar.  307~1984) 
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Robert_Pi_Creson,    83    IBLA    362     (Nov.    15,    1984) 


VALIDITY 

The  Boards  of  Appeal  of  the  Department  of  the 
Interior  have  no  authority  to  declare  invalid  a  duly 
promulgated  regulation  of  this  Department.   Where,  how- 
ever, the  regulation  was  not  properly  proaulgated,  is 
lasting  in  statutory  basis,  and  has  been  consistently 
ignored  in  actual  practice,  that  regulation  will  be 
acorded  no  force  or  effect. 


Garland  Coal  6  Hininq  Co. 


52  IBLA  60  (Jan.  9,  1981) 

88  I.D.  24 


Even  if  it  be  established  that  the  Department 
had  not  applied  in  previous  years  regulation  43  CFR 
4115.2-1  (e)  (8)  (1975),  which  requires  termination  of 
grazing  privileges  upon  loss  of  ownership  or  control 
of  base  property,  such  failure  to  apply  the  regulation 
is  not  authority  to  further  disregard  the  regulation. 

JiBBie_and_Leona_Ferrara,  47  IBLA  335  (Bay  21,  1980) 


Although  under  the  Departmental  regulations  a 
competitive  bidder  in  an  oil  and  gas  lease  sale  aust 
certify  as  to  the  acreage  limitations  and  aust  submit  a 
statement  of  citizenship  or  of  corporate  qualifications 
under  43  CFR  3120.1-4,  failure  to  coaply  with  the  regu- 
lations does  not  require  rejection  of  the  bid.   In  com- 
petitive lease  offers,  where  price  rather  than  priority 
of  filing  is  the  primary  criterion,  certain  deviations 
from  mandatory  requirements  are  curable  defects. 

Earafrep.  Inc..  55  IBLA  275  (June  25,  1981) 


The  Board  of  Indian  Appeals  does  not  have  tbe 

authority  to  extend  the  period  for  filing  a  notice  of 

appeal  or  to  waive  a  properly  proaulgated  Departmental 
regulation. 

Oliver   Redfield    v.    Deputy   Ass't    Secretary — Indian 
Affairs"  (Operations)?   12    IBIA    190    (Bar.    2,    1984) 


The    Board    has    no    authority    to   treat    as 
insignificant   or    to   declare   invalid    a   duly   proaulgated 
regulation    of   this    Departaent. 

I&ser^h_Ex^lDrationx_Inci,    70    IBLA   25    (Jan.    6,    198  3) 


Tbe   Board  of    Land    Appeals   has   no   authority   to 
treat    as   insignificant    or    to    declare   invalid   duly    pro- 
aulgated  regulations  of    this   Departaent.      Such   regula- 
tions  have   the   force   and   effect    of   law    and   are   binding 
on   the   Departaent. 


REINSTATEMENT 

GENERALLY 

When  an  oil  and  gas  lessee  subaits  the  aaount  of 
rental  stated  in  a  bill  rendered  by  an  authorized  of- 
ficer and  the  aaount  is  found  to  be  in  error  resulting 
in  a  deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  tiaely  and  new  offers  to  lease  the  lands  aust  be 
rejected. 


Saa  P.  Jones.  71  IBLA  42  (Feb.  17,  1983) 


Liicinda  E.  Boqqs.  45  IBLA  60  (Jan.  14,  1980) 


REIN  STATEMENT- -Continued 


BENT — Continued 


GENERALLY — Continued 

Failure  to  pay  rental  timely  for  an  oil  and  yas 
lease  is  neither  justifiable  nor  not  due  to  a  lack  of 
reasonable  diligence  where  the  rental  is  nailed  9  days 
after  the  lease  anniversary  date  and  the  delay  in  sail- 
ing is  caused  by  the  fact  that  the  envelope  containing 
the  rental  apparently  slipped  fron  a  group  of  letters 
appellant  was  taking  to  the  post  office  for  nailing. 

Elizabeth_A__H_ns_n,  65  IBLA  204  (June  29,  1982) 


RENT 

Idaho  Economically  Homogeneous  Area  survey  failed 
to  conform  to  5  U.S.C.  »  5911  (1976)  and  implementing 
rejulations  when  values  from  urban  and  rural  areas  were 
averaged  to  reach  rental  values  for  an  entire  state 
without  regard  to  difference  in  rents  between  cities 
and  rural  or  small  town  localities.   The  rental  rate 
figures  derived  from  mere  averaging  of  values  does  not 
result  in  reasonable  values  required  by  law. 

2<l*I>£_fli._Edvenso_,  D-79-9  (Mar.  3,  1980) 


rental  survey  of  comparable  private  housing  in  an  eco- 
nomically homogeneous  area  in  which  the  Government 
rental  quarters  are  located. 

l££eal_of_nari_Ti_Foss,  5  OH  A  15  (Sept.  30,  19  82) 


Where  a  7  percent  limitation  on  increases  in  net 
basic  rental  rates  was  not  applied  to  the  rate  previous 
to  the  one  resulting  from  a  survey  of  an  economically 
homogeneous  area,  the  case  will  be  remanded  for  a 
determination  of  what  amount  should  he  credited  to  the 
employee  for  overpayment  of  rates  in  accordance  with 
41  CFR  1114-52.602  (a)  3. 

Where  the  record  contains  unreconciled  allegations 
concerning  facts  necessary  for  the  determination  of  the 
proper  monthly  basic  rental  rate,  the  case  will  be 
remanded  for  findings  of  fact. 

Where  improper  guidelines  were  used  to  calculate 
the  amenity  adjustment  for  a  particular  quarters  unit, 
and  application  of  the  correct  standards  to  the  record 
indicates  that  the  contested  amenities  did  not  exist 
for  that  unit,  the  case  will  be  remanded  for  a  determi- 
nation of  the  amenity  adjustment  in  accordance  with  the 
correct  standards. 


The  automatic  termination  provision  of  30  U.S.C. 
i    188(b)  (1976)  is  applicable  to  a  lease  whose  lands 
formed  part  of  a  unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a  second  unit,  since  terminated. 

Bass_Enter_rises  Production  Co.,  47  IBLA  53  (Apr.  14, 
1930)"" 


Pursuant  to  5  O.S.C.  «  5911  (1976) ,  the  appraisal 
of  Government-furnished  quarters  at  the  Polacca  Day 
School,  Hopi  Indian  Agency,  by  the  Bureau  of  Indian 
Affairs,  Phoenix  Area  Office,  and  the  resulting  adjust- 
ment of  basic  rental  rates  were  based  upon  the  reason- 
able value  of  the  quarters  to  the  employees  in  the 
circumstances  under  which  provided,  occupied,  or  made 
available. 


The  Consumer  Price  Index  adjustment  is  correctly 
applied  against  an  employee's  biweekly  rental  payroll 
deduction. 

AE^al_of__p^ext_W__Jo_es,  5  OHA  21  (Oct.  12,  1982) 


The  7  percent  limitation  on  rental  rate  increases 
imposed  by  Secretary  Andrus  to  rental  increases  effec- 
tive after  Dec.  13,  1978,  was  properly  restricted  by 
implementing  instructions  of  the  Deputy  Assistant 
Secretary — Policy,  Budget,  and  Administration,  to 
increases  in  the  "net  basic  rental  rate"  and  did  not 
apply  to  any  passthrough  charge  collected  by  the 
Government  for  utilities,  furnishings,  or  related 
services  that  by  law  must  reflect  prevailing  community 
rates. 

There  is  no  duplicative  charge  for  furnishings 
where  the  monthly  basic  rental  rate  is  calculated  after 
deducting  standard  amounts  for  these  items. 

Tuba  City  Housing  Appeals  Ass'n,  5  OHA  33  (Oct.  12, 
19827 


P.aniel____C_avip,  «  OHA  54  (Sept.  11,  1980) 


Where   a    communications   site    right-of-way    has    been 
issued    for    a   television    translator    site    to    provide 
improved    television    reception   to    a   remote    area,    the 
holder   of    the    right-of-way   does   not   qualify    for    a 
waiter    of    the    fair    market    rental    as    providing   a 
"valuable   benefit    to   the    public"    without    charge    under 
sec.    504(g)    of    the    Federal    Land    Policy    and    Hanagement 
Act    of    1976,    13    U.S.C.    »    1764(g)      (1976),    and    43   CFH 
2803.1-2. 


New  Hexico  Broadcasting  Co, 
1981) 


60  IBLA  163  (Sov.  24, 


An  upward  amenity  adjustment  of  2  percent  to 
basic  rental  rate  is  correctly  calculated  in  accordance 
with  the  economically  homogeneous  area  survey  method, 
IBPB  114-52. 303  (b) ,  when  the  number  of  amenities  pres- 
ent for  Government-furnished  quarters  is  one  more  than 
the  average  number  of  amenities  present  in  the  private 
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Where  the  relevant  statements  of  law  and  policy 
require  an  annual  adjustment  in  rentals  for  Government- 
furnished  quarters  according  to  a  Consumer  Price  Index 
factor,  there  is  no  error  when  the  Government  increases 
rentals  based  upon  that  factor. 

The  deduction  from  rental  for  excessive  heating 
costs  is  not  constituted  so  as  to  provide  a  disincentive 
to  conserve  utility  commodities;  any  successful  conser- 
vation effort  results  in  the  loss  of  some  portion  of  the 


920 


RENT  —  Continued 

excessive  heating  costs  deduction  but  it  also  results  in 
a  higher  out-of- pocket  savings,  thus  normally  creating 
a  net  savings. 

The  deduction  from  rentals  for  unusual  transporta- 
tion CDsts  is  a  creation  of  law;  the  Govenment  has  no 
authority  to  set  a  deduction  amount  other  than  that 
prescribed  by  the  relevant  legal  authority  even  though 
that  authority  has  decreased  over  the  years  the  amount 
allowable  for  the  same  distance  of  isolation.  . 

A  proper  measure  of  the  appropriateness  of  a 
rental  charge  is  that  it  te  set  so  as  to  create  no 
barrier  to  the  recruitment  or  retention  of  employees; 
nevertheless,  that  principle  is  merely  a  yardstick 
against  which  to  measure  whether  the  Government  in 
sattinj  rents  has  adhered  to  the  principle  of  com- 
parability and,  in  the  absence  of  proof  that  such  a 
barrier  has  been  created  while  rentals  otherwise  appear 
to  be  comparable,  appellants  may  obtain  no  relief  on 
the  mere  allegation  of  the  creation  of  such  a  barrier. 

The  Government  reaps  no  "profit,"  as  the  authori- 
ties understand  that  tern,  when  it  charges  a  quarters 
rental  which  is  otherwise  comparable  to  the  private 
housing  market. 

*E£Sai_2l_J:iI!_£erschon_et_al.,  5  OHA  65  (Dec.  21,  1982) 


Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barry._C.._Nilson,  5  OHA  79  (Jan.  18,  1983) 

Jack_Ti_Matuska,  5  OHA  3<*6  (Aug.  2«,  198U) 


Rental  rates  tor  jovernmen t-f urnished  quarters 
located  in  one  state  may  not  be  set  by  reference  to 
an  economically  homogenous  area  survey  compiled  with 
respect  to  an  area  of  three  states  none  of  which  is  the 
state  of  the  Government-furnished  quarters  for  which 
the  review  ot  rental  rate  setting  is  being  had;  setting 
rates  in  such  a  prohibited  manner  is  erroneous  and  any 
rates  so  set  will  be  set  aside. 


Guthrie  et  al.,  5  OHA  108 


In  the  Matters  of  Lewis  A. 
(Har.~Io",_198  ~i) 


Increase  of  quarters  rental  rates  must,  under 
Departmental  rules,  reflect  reasonable  value  consistent 
with  rates  charged  for  similar  private  housing  in  the 
locality . 


Randal  L.  Andrews,  Delbart  L.  McGuire.  6  Virgil  A. 
Ruckdashel,  o  OHA  li3  7«ar.~21,  1983) 

2§aa_R2djers_et_al:L,  5  OHA  178  (Sept.  19,  1983) 


OMB  Circular  No.  A-U5  allows  agencies  to  employ 
one  of  two  alternative  approaches  to  establish  compa- 
rable rentals  as  a  step  in  setting  rental  rates  for 
Government-furnished  quarters  when  the  quarters  are 
more  than  o  miles  away  from  an  established  community: 
either  use  the  comparable  rentals  in  a  nearby  repre- 
sentative community  or  conduct  an  economically  homo- 
geneous area  survey;  the  Department,  by  regulation. 


RENT — Continued 

has  required  the  use  of  the  latter  of  these  alter- 
natives when  both  are  available.   Thus,  tenants' 
findings  about  rental  rates  in  one  particular  community 
are  irrelevant  when  the  economically  homogeneous  area 
survey  approach  is  used. 

When  an  agency  makes  a  downward  adjustment  to  the 
basic  rental  rate  for  a  lack  of  amenities  in  particular 
quarters  as  compared  to  the  average  number  of  amenities 
present  in  the  comparable  market,  there  is  no  surcharge 
to  the  basic  rates  for  the  amenities  that  are  present. 

The  various  authorities  governing  rental  rate- 
setting  clearly  contemplate  that  some  utility  services 
to  Government-furnished  quarters  will  not  be  measured 
or  metered;  by  providing  that  charges  for  such  services 
in  those  circumstances  will  be  established  by  reference 
to  the  average  of  such  charges  in  the  survey  community, 
the  authorities  have  insured  that  any  resulting 
inequities  to  tenants  will  be  kept  to  a  minimum. 

Although  the  Departmental  handbook  specifically 
requires  ratesetting  officials  to  deny  the  unusual 
transportation  costs  (OTC)  deduction  for  quarters 
located  less  than  30  miles  from  the  nearest  established 
community,  when  quarters  are  29. U  miles  away  from  such 
a  community  and  the  proportionate  increase  in  rentals 
is  as  great  as  in  this  case,  it  is  conceivable  that  it 
could  be  demonstrated  that  the  new  rental  rate  would  te 
unreasonable  if  not  adjusted  for  transportation  costs; 
under  the  circumstances  of  this  case,  ratesetting 
officials  should  treat  this  appeal  as  a  request  to  the 
appropriate  Departmental  official  under  U00  DM  5.2B  (1), 
for  a  determination  regarding  application  of  the  U1C 
deduction . 

The  regulations  governing  the  rental  ratesetting 
process  suggest  permitting  the  participation  of  tenants 
in  certain  parts  of  the  process  tut  accord  tenants  no 
right  to  participate;  insofar  as  the  regulations  provide 
no  relief  for  the  failure  to  allow  participation  and  as 
tenants  here  neither  allege  nor  prove  any  prejudice 
resulting  from  that  failure,  no  relief  may  be  granted. 

The  principle  of  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  the 
charge  for  an  item  of  service  be  comparable  to  the 
charge  for  a  comparable  service  in  the  comparison 
community.   when  the  service  is  not  provided  or  when 
some  "service"  is  provided  but  it  is  so  different  from 
the  comparison  community  service  that  it  is  inaccurate 
to  term  it  comparable,  then  charging  the  rate  for  a 
comparison  community  service  is  inappropriate. 

The  principle  of  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Government- furn ished  quarters  be 
established  by  reference  to  private  market  rental 
housing  in  a  similar  state  of  maintenance  and  repair; 
when  the  private  market  average  is  for  housing  some- 
where between  fair  and  good  condition  and  the  Govern- 
ment housing  to  which  the  average  applies  is  in  fair  or 
worse  condition,  a  downward  adjustment  in  the  private 
market  average  should  be  made  when  applied  to  the 
particular  Government  unit. 

Where  a  floor  plan  of  a  Government  rental  unit  dis- 
closes on  its  face  only  ordinary  patterns,  finding  that 
the  unit  is  possessed  of  the  "unusual  design  features" 
amenity  is  inappropriate  unless  the  involved  agency  can 
demonstrate  the  amenity's  presence;  in  the  absence  of 
such  a  showing,  a  2  percent  decrease  in  the  basic 
rental  rate,  is  in  order. 


A£Deal_of  Jjorace  Trajlor  II  et_al.  ,  5  OHA  117  (Har. 
1983f 
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While  meetings  with  employees  are  encouraged  under 
the  provisions  of  41  CFR  Il4-b2.fa01  to  assure  employee 
understanding  of  the  process  for  establishing  rental 
rates  for  Government-furnished  quarters,  such  meetings 
are  not  mandated  by  these  provisions. 

Under  limitations  imposed  by  the  Office  of 
Management  and  Budget,  the  rental  rate  for  Government- 
furnished  quarters  cannot  be  reduced  to  reflect  unusual 
transportation  costs  by  more  than  the  maximum  amount 
authorized  by  the  Department's  regulations  at  41  CFR 
114-52. 302. 

Under  the  provisions  of  41  CPR  114-52.303,  an 
adjustment  to  the  basic  rental  rate  of  Government- 
furnished  quarters  is  to  be  made  to  reflect  the 
difference  in  the  number  of  "amenities,"  as  defined 
in  41  CFR  114-52.105 (f) ,  associated  with  the 
Government-furnished  quarters  as  compared  with  the  num- 
ber of  amenities  associated  with  comparable  private 
dwellings. 

Under  the  provisions  of  41  CFR  114-52.207,  charges 
are  to  be  added  to  the  basic  rental  rate  of  Government- 
furnished  quarters  for  furnishings  provided  by  the 
Govern  ment . 

To  successfully  challenge  an  element  of  a  regional 
quarters  survey  used  in  calculating  the  basic  rental 
rate  tor  Government- t urnished  quarters,  the  employee/ 
occupant  must  assert  more  than  unsupported  conclusions 
of  fact. 


4.27  for  the  Board  to  become  involved  in  oral  (ex 
parte)  communications  with  either  party  except  in  the 
presence  of  the  other  party.   Decisions  by  the  Eoard 
can  be  made  only  on  the  basis  of  the  appeal  record, 
which  includes  the  parties'  initial  submissions  plus 
subsequent  letters,  memoranda,  or  documents  from  either 
side  that  have  been  made  available  to  the  other  side. 

Where  there  is  no  requirement  in  the  law  or 
regulations,  and  no  other  reasonable  explanation  is 
offered,  for  using  different  bases  in  making  the  vari- 
ous adjustments  needed  to  calculate  the  net  monthly 
basic  rental  rate  for  Go vernment- furnished  quarters,  a 
consistent  basis  must  be  used,  even  if  the  instructions 
for  calculating  such  adjustments  on  the  Department's 
rental  computation  worksheet  appear  to  indicate  other- 
wise. 

Where  date  stamps  on  correspondence  indicate  that 
mailing  time  is  only  3  to  5  days  one  way,  a  period  of 
2  months  is  a  sufficient  time  for  the  Board  to  await 
a  reply  to  its  inquiry  from  an  agency  respondent.   it 
the  end  of  that  time,  in  the  absence  of  sufficient 
rebuttal,  the  allegations  of  an  appellant  who  claims 
below-average  electrical  consumption  may  be  taken  as 
true,  and  an  appellant's  monthly  electricity  bill  may 
be  adjusted  by  the  Board  accordingly,  provided  that  the 
claims  are  net  unreasonable. 

!illier_Bi_puncan,  5  OHA  256  (Feb.  8,  1984) 


A£2gal_gf _the  Henry  Mountain  Resource  Area  Employees, 
5  OHA  127  (Mar7~31,"l983f 


The  unusual  transportation  costs  deduction  for 
quarters  located  more  than  30  miles  fron  the  nearest 
established  community  is  the  only  permissible  way  to 
credit  an  employee  for  remoteness. 

When  appropriate,  the  Government  may  credit  an 
employee  with  90  percent  of  the  heating  costs  in  excess 
of  $50  over  the  average  seasonal  heating  costs  in  the 
area. 

The  principle  of  comparability,  which  forms  the 
basis  for  the  ratesetting  process,  requires  that  a 
basic  rental  rate  for  Government- f urn ished  quarters  be 
established  by  reference  to  private  market  rental  hous- 
ing in  a  similar  state  of  maintenance  and  repair;  when 
the  private  market  average  is  for  housing  somewhere 
between  fair  and  good  condition  and  the  Government 
housinj  to  which  the  average  applies  is  in  fair  or 
worse  condition,  a  downward  adjustment  in  the  private 
market  average  should  be  made  when  applied  to  the  par- 
ticular Government  unit. 

*EE§ai_°I_A.ai!3§_ Wales,  5  OHA  215  (Oct.  26,  198  3) 


where  a  counsel  moves  to  reopen  a  Eoard  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  submit  additional  evidence  tut  toth  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a  summary  affirmation  of  the  original  decision. 

Jean_Sodgers_et  aK  JOn_Reconsider  at  ion}_,  5  OHA  266 
TFeb.  24,  1984) 


Where  the  BLM  granted  a  communications  site 
right-of-way  pursuant  to  the  Act  of  Mar.  4,  1911,  as 
amended,  43  U.S.C.  «  961  (1976),  subject  to  future 
appraisal,  collection  of  a  rental  deposit  at  the  time 
of  the  grant  with  a  later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a  prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Mount ain_States_Tele£hone_S_Telegra£h_Co^,  ao  IBLA 
128  (Apr.  5,  1984) 


The  unusual  transportation  costs  deduction  for 
quarters  located  more  than  30  miles  from  the  nearest 
established  community  is  the  only  permissible  way  to 
credit  an  employee  for  remoteness.   Where  the  maximum 
authorized  deduction  has  already  been  provided,  no 
further  transportation  deduction  is  available. 

*.E2eal_of_Pa5ela_Di_Doyle,  5  OHA  219  (Nov.  2,  1983) 


When  quarters  rental  rate  appeals  arise  in  remote 
areas  where  it  is  not  practical  to  hold  hearings,  the 
parties  have  a  special  obligation  to  assist  in  the 
resolution  of  the  appeal  by  prompt  and  detailed 
responses  to  the  Board's  inquiries  concerning  the  alle- 
gations presented  to  it. 

Even  if  the  appellant  and  the  Area  Director  pro- 
vide their  telephone  numbers  for  use  by  the  Board  in 
connection  with  an  appeal,  it  is  not  proper  under  4  CFR 


REORGANIZATICN_PLANS 

There  is  no  authority  pursuant  to  which  a  pro  rata 
or  set-off  formula  can  be  read  into  43  CFR  35C3.3-1. 
Nor  do  the  regulations  require  BLM  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  of 
some  or  all  of  the  lands  included  in  a  hardrock  pros- 
pecting application,  which  may  or  may  not  materialize. 
In  the  event  that  some  or  all  of  the  lands  applied  for 
are  unavailable,  the  applicant's  remedy  is  a  refund  of 
excess  rental  paid,  and  not  a  set-off  against 
deficiencies. 

£Uy3i_£2££ix_*5ii_Si!Eloi*  ti°I!x_lJ!£i«  4d  IELA  355 
(Feb.  7~    1980) 
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5ES_j_dica_a 

A  decision  in  1959  withdrawing  charges  of  lack  of 
discovery  is  not  res  judicata  as  to  subsequent  inquiry. 
The  earlier  decision  merely  established  that  claimants' 
possessory  interest  in  claims  had  not  been  extinguished 
by  Act  of  Hay  27,  1955,  69  Stat.  67,  withdrawing  lands 
from  all  forms  of  mining  activity.   Unless  and  until 
patent  issues,  title  to  the  claims  in  controversy  re- 
mains in  the  United  States,  and  it  may  inquire  into  the 
extent  and  validity  of  rights  claimed  against  it. 


__________  te_____Richar__G__Cle_ans_et_al.. 

(Jan.  17,  1980)" 


U5  IBLA  6a 


RES_JU_IC_TA-- Continued 

before  the  Eoard  from  the  Bureau  of  Land  Management ' s 
ministerial  action  implementing  the  decision. 

Ra_i_Kaix_Teckla_Productionsx_lnci,  63  IBLA  357 
TApr.  29,  19  82) 


A  prior  decision  of  the  Department  will  not  te 
overturned  by  the  Board  of  Land  Appeals  where  the 
claimant  has  failed  to  appeal  such  decision  and  in 
essence  acquiesced  to  the  decision  for  a  prolonged 
period  of  time. 


where  a  United  States  district  court  has  ordered 
a  lessee  to  adopt  a  dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  tha  court's  final  action. 

Sueron_Ener  j.y._Corp_;._et_ali,  <46  IBLA  IB  1  (Mar.  21,  1980) 


Ida_Bae_Rosex_Leo_Gi_CoBer,  73  IBLA  97  (Hay  23,  1983) 


A  settlement  agreement  is  final  and  conclusive  of 
all  issues  relating  to  the  controversy. 

John  _y__Be____v__A  ____________________________  Area 

Office*.  Bureau_of~Indian_Af fairs, ~12  IBIA  107  (Dec.  9, 
19837 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a  BLM  decision  which  is  favorable  to  that  person, 
who  than  is  duly  served  with  copies  of  a  notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLH's  decision  bafore  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  not 
subsequently  challenge  this  decision  by  filing  a  new 
appeal  ot  his  own  before  the  Board  for  read  judication 
of  the  same  matter. 

Don  _______  Co  ___________________________________________ 

________.: L__R__l_____i.__l_  ___________________________ 

iri!li_!ll§2.<i_e_ent (___________) LQl!_i!iii£ili_l§J5iD^l.  < 

50~IBLA  306  7oct  .  lu,  1980) 


Where  a  decision  by  an  officer  of  the  Department 
has  become  final,  the  principle  of  res  judicata  will 
operate  to  bar  consideration  of  a  new  appeal  arising 
from  a  later  proceeding  involving  the  same  claim  and 
same  issues,  absent  compelling  legal  or  equitable 
reasons  for  reconsideration. 

Likiia!l_fi4Lk2i'  D«  IBLA  385  (Oct.  21,  1981) 


While  res  judicata  and  collateral  estoppel  may  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  employed  where  the  effect 
would  be  to  impair  the  correctness  and  consistency  of 
tha  Board's  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy.   Where  the  Eoard  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a  BLM  decision  for  invalidating  appellants' 
mining  claims  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants'  claims  from  a  subsequent  BLM 
decision  of  invalidity  grounded  on  a  correct  statement 
of  appellants'  violation  of  the  recording  laws. 

>!e1Li=i_2£j;au_hlin__General_Elect_ic_Co. ,  61  IBLA  3U7 
(Feb.  11,  1982f 


The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Oregon  Supreme  Court  in  State  v.  __de,  68  Or. 
1,  169  P.  757  (1918),  is  not  binding  on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a  party  to  the  case. 

State_of_Oreg_on_et_a.lj.i_ I,  78  IBLA  255  (Jan.  10,  198U) 

91  I.D.  11 


RIGHTS-OF-WAY 
(S_e_also    Indian    Lands,    Reclamation    Lands — if    included 
in    this    Index.) 

GENERALLY 

Public    Land    Order    No.     2676     (1962),    requires    the 
approval    of    an   authorized   officer   of    the    Department   of 
the    Army    before    the    Secretary   of   the    Interior    can    grant 
a   right-of-way    over    lands   subject    to    the    public   land 
order.      The    Department   of   the   Interior    has    no   authority 
to    grant    a    right-of-way    where    the   approval   is    withheld. 

In   reviewing   a    decision    to   grant   a    right-of-way 
based    upon    an    environmental    analysis    report,    the    deci- 
sion   will    be    upheld    where   the   record   evidences    consid- 
eration   of    all    available   information   and   a    reasoned 
analysis   of    the    factors   involved,    made    in   due   regard 
for    the    public    interest. 

City    of    Anchorage,    Alaska,    and    Jack    G.    Fisher,    et    al., 
a___a__C  on  cer_ed_C_u__ch_Cit  ____________________  ctrji__ 

As___x_In__,    «5    IBLA    171     (JanT    30,    1980)    ""    87    I.D.    21 


The   grant   of    a   right-of-way    over    public    lands, 
authorizing    the   construction    of    a    roadway   involving 
some    6   acres   of   public   lands    in    an    area   of    approxi- 
mately  5,700   acres,    does    not    require    the    preparation 
of    an    environmental    impact    statement,    as    no   major    Fed- 
eral  action    is   present    within    the   terms    of    M2    U.S.C. 
♦    U332(c)      (1976). 

2££a2£_HiI£erness_Coalition,  45  IBLA  3U7  (Feb.  7,  1980) 


Where  an  individual,  named  as  an  adverse  party 
in  a  proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  given  the 
opportunity  to  participate  in  the  proceeding  but  fails 
to  do  so,  the  matter  becoses  res  judicata  upon  the  ren- 
dering of  the  Board's  decision  and  the  party  may  not 
subsequently  challenge  the  decision  in  a  new  appeal 


The  Bureau  of  Land  Management  can  recover  the  full 
cost  of  providing  a  service  to  an  identifiatle  benefi- 
ciary regardless  of  the  incidental  public  benefits 
flowing  from  that  service.   Charges  may  te  made  for 
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GENERALLY — Continued 


environmental  studies  deened  appropriate  for  the  proper 
consideration  of  the  application. 

Recognizing  the  principle  of  stare  decisis,  the 
Board  nevertheless  declines  to  follow  a  decision  of  the 
sane  district  court  involving  the  sa»e  statute  where  a 
circuit  court  decision,  although  arising  under  a  dif- 
ferent statute,  is  of  lore  recent  vintage,  takes  spe- 
cific cognizance  of  the  district  court  decision,  and 
the  circuit  court  decision  conports  with  Departmental 
policies. 

A  pending  rijht-of-way  application  does  not  create 
any  vested  right  in  the  applicant;  therefore,  the  ap- 
plication is  subject  to  the  regulations  in  effect  when 
it  is  adjudicated. 

Management    overhead    costs    are    not   recoverable    from 
right-of-way   applicants    under    43   CFR    2802.1-2. 

Colorado-Ute  Electric  Ass'n,  Inc.,  46  IBLA  35  (Feb.  20, 
F980) 


The  grant  of  a  right-of-way  over  public  lands, 
authorizing  the  construction  of  a  roadway  to  provide 
access  to  a  uranium  mining  property,  where  such  grant 
is  made  contingent  upon  the  necessary  licenses  being 
obtained  prior  to  commencement  of  any  mining  activity, 
does  not  require  the  preparation  of  an  environmental 
impact  statement,  as  no  major  Federal  action  is  present 
within  the  terms  of  42  U.S.C.  5  4332(C)   (1976). 

J a§es_ I . _Tho _____ ,  51  IBLA  154  (Nov.  26,  1980) 


An  appeal  from  an  appraisal  of  a  commu nicat icn 
site  right-of-way  will  not  be  accorded  favorable 
consideration  where  it  does  not  show  with  some  par- 
ticularity adequate  reason  for  appeal  and  support  the 
allegations  with  evidence  showing  error. 

Bocky  Mountain  Natural  Gas  Co.,  Inc..  55  IBLA  3 
(May  26,~1981) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  where  an  appellant  fails  to  dem- 
onstrate by  convincing  evidence  that  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  are  in 
error  or  that  the  charges  are  excessive. 

Pursuant  to  43  CFR  2802.1-7(3)  increased  charges 
■ay  not  be  imposed  retroactively,  but  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

A  jrantee  of  a  communications  site  right-of-way  is 
properly  held  in  default  and  his  right-of-way  is  prop- 
erly cancelled  pursuant  to  43  CFR  2802.1-7  (d)  where 
jrantee  has  failed  to  pay  proper  amount  of  rental  for 
4  years. 

Ja__s______ith.  46  IBLA  233  (Mar.  27,  1980) 


where  regulations  allowed  the  grantee  of  a  highway 
right-of-way  granted  pursuant  to  sec.  8  of  the  Act  of 
July  26,  1866,  43  U.S.C.  4  932  (1976) ,  otherwise  known 
as  R.S.  4  2477,  to  authorize  within  its  highway  right- 
of-way  a  right-of-way  for  "facilities  usual  to  a  high- 
way," a  subsequent  regulation  change  properly  limited 
that  highway  grant  to  require  one  seeking,  after  the 
effective  date  of  that  regulation,  a  right-of-way  for 
buried  telephone  cables  to  apply  to  the  Bureau  of  Land 
Management  for  authorization. 

Where  regulations  allowed  the  grantee  of  a  high- 
way right-of-way  pursuant  to  sec.  17  of  the  Federal 
Aid  Highway  Act  of  1921,  23    U.S.C.  4  317  (1976),  to 
authorize  within  its  highway  right-of-way  a  right-of- 
way  for  "facilities  usual  to  a  highway,"  a  subsequent 
regulation  change  properly  limited  that  highway  grant 
to  require  one  seeking,  after  the  effective  date  of 
the  regulation,  a  right-of-way  for  buried  telephone 
cables  to  apply  to  the  Bureau  of  Land  Management  for 
authoriza  tion. 


Where  the  bases  of  decisions  rejecting  rights-of- 
way  applications  for  domestic  water  facility  are  con- 
tradicted by  the  Environmental  Analysis  Report  on  the 
project  and  alternatives  enumerated  therein,  and  where 
BLM  failed  to  consider  possible  mitigating  actions  sug- 
gested by  appellant,  the  decisions  will  be  vacated  and 
remanded  for  further  consideration. 

_a_t_Ca__on_Irr__at.i___Co_,    47    IBLA    155     (May    6,    1980) 


The   comparable    lease    method    of    appraisal    of    com- 
munication   sites,    which   compares   rental    data    from   com- 
parable   leased    sites   with    data    from   the  subject    site, 
is   the    preferred    method    of    determining    the   fair    market 
rental    value   of   the  right-of-way    where   there    is   suffi- 
cient   comparable   data    available. 

Appraisals   of    rights-of-way    for    communication 
sites    will    be    upheld    if    there    is   no   error   in    the 
appraisal    methods    used    by    the    Bureau   of    Land    Management 
and    the   appellant    fails   to  show    by    convincing   evidence 
that    the   charges   are   excessive. 

B_S_B_Servic.ej._Inc.,     48    IBLA    233    (June    17,    1980) 

Northwestern   Colorado    Broadcastin__Co_,    49    IBLA    2  3 
(July    15,    1980)""" 


PSSiSCO__all___T_le_h__e_Coo£era ti ve__Inc_,     55    IBLA    360 
(June    26,~1981) 


An    oil    and   gas    lease   offer    for    lands    in    a    reser- 
voir   right-of-way    from   other    than    the    owner   of    the 
right-of-way   is   properly   rejected   pursuant    to   the    Act 
of    May    21,    1930,     30    U.S.C.    44    301-306     (1976),     and 
43   CFR    3100.C-3(d)  (1)    which    limit    the    right    to   lease 
deposits   of   oil   and    gas    in   and    under    rights-of-way    to 
the    owner   of    the   right-of-way   or    his    assignees. 

Under    the    "notation    rule,"    where    a   reservoir 
right-of-way   affecting   certain   land    is    noted   on    the 
official    records   of    the    Bureau    of   Land    Management, 
that    notation    is   effective    to   bar    leasing    of    the   oil 
and    gas    therein    under    the    Mineral    Leasing   Act    of    1920. 
This    result    follows   even    if    the    reservoir   right-of-way 
should    have    been   terminated. 

S£3_I £ teres ts ,     57    IBLA    163     (Aug.     27,    1981) 


An    appraisal    of   a    right-of-way   for   a    natural    gas 
pipeline,    granted    pursuant   to   the   Act    of    Fet.    25,    1920, 
i§   iSSIlded,    30    U.S.C.     «    185    (1976),    will    te   upheld    on 
appeal    if    no   error    is   shown   in    the   appraisal    methods 
used    by    the    Eureau  of    Land   Management    and   the    appellant 
fails   to   show    by    convincing   evidence    that    the   charges 
are   excessive.       However,    where   the    Bureau    has    deter- 
mined  the    highest    and    best    use   of    the    land    in   order    to 
evaluate    the   comparability   of   other    lands,    and    an    appel- 
lant   raises   sufficient    doubt   as    to    the   accuracy   of 
that   determination,    the   case   may    te   remanded    for    the 
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Bureau  to  reconsider  whether  a  further  appraisal  or 
adjustments  in  the  appraised  values  should  be  made. 

5t§§tern_Slo£e_jas_Co.  ,  bl  IBLA  57  (Dec.  31,  1981) 


Bureau  to  reconsider  whether  a  further  appraisal  or 
adjustment  in  the  appraisal  value  should  te  made. 

Black_Hills_Eower_6_Lijht_Co. ,  73  IELA  199  (May  26, 
1983) 


Where  a  subdivision  builder  is  granted  a  right- 
of-way  for  an  access  road  and  bridge  pursuant  to  the 
Feieral  Land  Policy  and  Management  Act  of  197b, 
43  U.S.C.  4  1701  (197b),  with  the  understanding  that  a 
county  or  town  will  take  over  the  right-of-way,  but  an 
assignment  to  the  county  or  town  has  not  been  approved 
by  BLM,  the  builder  is  liable  for  the  rental,  and  the 
exemption  from  payment  of  rental  for  a  local  government 
under  4  3  CFR  280  3. 1-  2  (c)  (1)  does  not  apply. 

CarEentr£_Unliaitedx_Inci,  b2  IBLA  203  (Mar.  9,  19B2) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
an!  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

Francis_H.__Giffgrd.  62  IBLA  393  (Mar.  24,  1982) 
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Northwest  Pipeline  Corp. JOn_Reconsidera  t  ign). ,  7  7  IBLA 

46  (Nov.  1,  1983) 
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Citizens_£or_3lenwood_Canign,  64  IBLA  346  (June  15, 
1982) 


Lands  under  a  railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Mar.  3,  1875,  18  Stat.  482,  are  not 
properly  leased  under  the  Mineral  Leasing  Act  of  1920, 
30  U.S.;.  4  lal  (197b),  but  instead  must  be  leased 
under  the  exclusive  authority  of  the  Act  of  May  21, 
1930,  30  U.S.C.  44  301-306  (1976),  and  43  CFR 
3100.0-3  (d)  (1)  . 

Champ_lin_Petroleum_Co.  ,  68  IBLA  112  (Oct.  29,  1982) 

89  I.D.  561 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

ponald_Ri_Clark,  70  IBLA  39  (Jan.  10,  1983) 


An  appraisal  of  a  right-of-way  for  a  powerline 
will  be  upheld  where  no  error  is  shown  in  the  appraisal 
method  used  by  the  Bureau  of  Land  Management.   Where, 
however,  sufficient  doubt  exists  as  to  the  validity  of 
BLM's  determination,  the  case  may  be  remanded  to  the 


Suspension  of  the  right  to  construct  facilities  on 
a  right-of-way  granted  pursuant  to  the  Act  of  Feb.  1, 
1905,  ch.  288,  4  4,  33  Stat.  628  (repealed  1976),  is 
tantamount  to  cancellation  of  the  r igbt-of- way .   Such 
a  right-of-way  may  be  canceled  only  after  notice  and 
an  opportunity  for  a  hearing  have  teen  afforded  the 
holder  of  the  right-of-way. 

Cities  of  Colorado  Springs  S  Aurora.  77  IBLA  395 
(Dec.  97  19837 


where  BLM  granted  appellant's  rights-of-way  for 
communication  sites  under  Title  V  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (FLPHA),  03  U.S.C. 
44  1761-1771  (1976),  subject  to  a  future  appraisal, 
application  of  43  CFR  2803.1-2 (b)  providing  that  ELM 
establish  an  estimated  rental  fee,  collect  the  fee  in 
advance,  and  adjust  the  advance  rental  fee  upon  receipt 
of  an  approved  fair  market  appraisal,  is  not  a  pro- 
hibited imposition  of  a  retroactive  rental. 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparatle  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  tetween  the  subject  sites  and  other  leased 
sites. 

Mountain  States_Telej:hgne_S_Teleara£h_Co. ,  79  IBLA  5 
"(Feb.  27~19"R4)" 
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EIsaiS^OF^BAY — Continued 

GENERALLY- -Continued 

and  laintenance  and  the  road  has  been  replaced  by  a 
new  highway  open  to  the  public. 

County__ot_I»Eerial,  5  OHA  286  (Har.  16,  1984) 


Where  BLM  grants  a  right-of-way  for  a  haul  road 
under  sec.  501  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  «  1761  (1976),  subject  to  a 
future  appraisal,  BLM  aay  subsequently  appraise  the 
land  included  in  the  right-of-way,  and  the  rental 
charges  imposed  from  the  date  of  the  right-of-way  grant 
will  not  be  considered  retroactive. 

Lone  Star  Steel  Co..  79  IBLA  345  (Har.  22,  1984) 


An  appellant  seeking  reversal  of  a 
ing  a  protest  against  issuance  of  a  rig 
land  in  a  wilderness  study  area  to  stat 
■ust  show  that  the  decision  was  premise 
clear  error  of  law  or  a  demonstrable  er 
Where  state  land  is  encircled  by  Federa 
a  wilderness  study  area,  the  state's  le 
of  access  across  Federal  land  pursuant 
t  3210(b)  (Supp.  v  1981)  adequate  to  se 
abl3  use  and  enjoynent  of  the  leasehold 
BLN  aay  not  deny  such  access  by  requiri 
use  helicopters,  BLM  need  not  examine  t 
of  helicopter  access  in  its  considerati 
of-way  application. 
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Utah  Wilderness  Ass^n,  80  IBLA  64  (Har.  30,  1984) 

91  I.  D. 
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Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a  water  pipeline  right-of- 
way,  a  decision  imposing  the  readjusted  rate  must  be 
reversed. 

A.  Keith  Bar  ben.  81  IBLA  332  (June  19,  1984) 


An  appraisal  of  fair  market  rental  for  a  communi- 
cation site  right-of-way  will  not  be  set  aside  on 
appeal  if  an  appellant  fails  to  show  error  in  the 
appraisal  methods  used  or  fails  to  show  by  convincing 
evidence  that  the  charges  are  excessive. 

Southern  California  Gas  Co..  81  IBLA  358  (June  27,  1984) 


B.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a  question  of  Federal  law.   By  the  time 
of  the  S.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.   Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a  right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLH  right-of-way  is  in  trespass. 

S2!10tain_Bell,  83  IBLA  bl     (Sept.  26,  1984) 


Upon  the  filing  of  a  proper  class  1  color- of- title 
application,  the  applicant's  right  to  purchase  the 
land  described  in  the  application  vests.   Subsequent 
to  such  filing,  BLH  lacks  authority  to  diminish  the 
estate  applied  for,  and,  therefore,  may  not  grant  a 
right-of-way  to  any  party,  including  an  agency  of  the 
Federal  Government. 


Benton 


Cavin.  83  IBLA  107  (Oct.  5,  1984) 


SifiHIS^OF-WAJf — Continued 

GENERALLY — Continued 

Where   the   Bureau   of    Land    Management    proposes   to 
resolve    the   conflicts    and   inconsistencies    in    its 
appraisal    method    used    to   determine   fair    market    rental 
values   for   natural    gas   pipeline  rights-of-way,    granted 
pursuant    to    the    Act   of    Feb.    25,    1920,    as    amended, 
30    U.S.C.     l    185     (1982),     the    Board    will    not~rule    on    the 
legality   of    the   going   rate   method   of   appraisal,    since 
the    Bureau   of    Land    Hanagement    should    te    allowed    tc 
explore   the    full   range   of    options  available    in 
developing    the    proper    appraisal    method. 

During    the   interim    period   until    the   Bureau   of    Land 
Management    develops    an    approved    appraisal    method    to 
determine    fair    market    value   for    natural   gas    pipeline 
rights-of-way,    new   rights-of-way   should   not    te 
appraised   using   the   going   rate   method    of   appraisal. 
The    Bureau   of   Land    Hanagement    should    proceed    to   charge 
a    reasonable   estimate   of   the    fair    market    value   subject 
to   subsequent    appraisal    in  accordance    with   43    CPR 
2803.1-2  (b). 

During    the   interim    period   until    the   Bureau    of    Land 
Hanagement    develops   an   approved    appraisal    method    to 
determine   fair   market    value   for    natural   gas   pipeline 
rights-of-way,    reappraisal    of   existing   rights-of-way 
should    be    deferred,    and    the   Bureau   of    Land    Hanagement 
should   continue    to   charge   the  original    rental    fee   or 
last    uncontested    rental    fee. 

Northwest    Pipeline   Corp. (On    Reconsideration).    83    IBLA 

204  7oct.  18,~1984) 


R.S.  2477  does  not  provide  for  the  construction 
of  the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  it 
is  a  question  of  Federal  law.   Rights-of-way  obtained 
by  a  state  pursuant  to  R.S.  2477  do  not  contain  a  legal 
right  on  the  part  of  the  state  to  grant  third-party 
rights-of-way.   Thus,  appellant  was  required  to  obtain 
a  right-of-way  under  43  U.S.C.  »  1761  (1982)  to  bury 
cable  along  an  S.S.  2477  highway  even  though  appellant 
had  already  obtained  permission  to  bury  the  cable  from 
the  county. 

Mountain  States  Telephone  S  Telegraph  Co..  8  4  I  EL A  1 
(■ovT  21,  1984) 


ACT  OF  FEEBUARY  15,  1901 

A  decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
statement  of  the  proper  State  official,  or  other  evi- 
dence showing  that  he  has  a  right  to  the  use  of  the 
water. 

»Ml£i_ii_flaEE2^er.  51  IBLA  390  (Dec.  31,  1980) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  U.S.C.  *  959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976. 

Approval  of  a  domestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  remains  a  discretionary 
matter  under  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  U.S.C.  «*  1761-1771  (1976).   Neither  an 
application  for  a  right-of-way  nor  the  building  of  a 
pipeline  en  public  land  without  prior  authorization 
earns  an  applicant  a  right  to  a  right-of-way  under 
these  statutes. 

A  decision  rejecting  an  application  for  a  water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
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Saibro^ackin^Co^,  63  IBLA  176  (Apr.  8,  1982) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  O.S.C.  *  959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976. 

Approval  of  a  right-of-way  application  filed  under 
the  Act  of  Feb.  15,  1901,  is  within  the  discretion  of 
the  Secretary  of  the  Interior.   Approval  of  such  an 
application  regains  a  discretionary  Batter  under  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
43  D.S.C.  44  1761-1771  (1976).   Beither  an  application 
for  a  right-of-way  nor  the  building  of  reservoirs, 
pipelines,  and  ditches  on  public  land  and  continued  use 
without  prior  authorization  earns  an  applicant  a  right 
to  a  right-of-way  under  these  statutes. 

2>i»b.L£_.fi£e_s.e.afoo_ds_«._Inc.i,  65  IBLA  391  (July  23,  1982) 


RIGHTS-OF-WAY- -Continued 

ACT    OF    MARCH    4,     1 9 1 1--Continued 

because   such    an   easement    for   a    right-of-way    was    not 
granted,    issued,    or    renewed   pursuant    to   Title    V    of    FLPHA. 

Jaaes    W.    Smith     (On    Reconsideration).    55    IBLA    390 
Tjune    30,    1981) 


A   communications   site  right-of-way    issued    pursuant 
to    the    Act    of    Bar.    4,    1911,     43    U.S.C.    5    961     (1976), 
which   expires   after    the   effective   date,    Oct.    21,    1976, 
of    the    Federal    Land    Policy    and    Hanagement    Act    of    1976, 
u 3   O.S.C.    4    1701    (1976),    aay    not    be    renewed    under    the 
Act    of    Bar.    4,    1911,    because   that    Act    was   repealed    by 
FLPBA. 

Dona ld_Ri_Cl ark ,    56    IBLA    167     (July    20,     1981) 


Under    1 3    CFR    2802.1-7(e)      (1979),    which    provided 
that   charges    for   use    and   occupancy    of    a    communication 
site   on    public    lands    aay    be    revised    after    notice   and 
an   opportunity    for    hearing,    it    is    improper    to    increase 
such    charges    without    following    the    prescribed    proce- 
dure. 

Where   an    easement    for   a    right-of-way    was    issued 
pursuant    to    the    Act    of    Bar.    4,    1911,    as    amended, 
13    U.S.C.    4    961    (1976),    and   was    not    conformed    to    a 
Federal   Land   Policy    and    Hanagenent    Act   of    1976 
(FLPHA),     13    U.S.C.    4*    1701-1782     (1976),    right-of-way 
in    accordance    with    sec.    509(a)    of    FLPHA,     43    U.S.C. 
4    1769(a)      (1976),    43   CFH    2803.1-2  (d),    allowing    rental 
adjustment    without    a   prior    hearing,    is    not    applicable 
because   such    a    pre-FLPHA    easeaent    for   a    right-of-way 
was    not    issued    pursuant    to    Title    V    of    FLPHA. 


Aaerican    Telephone   and    Telegraph    Co. 
TAug.    27,    1981) 


57    IBLA    215 


An    appraisal    of    a   right-of-way    for   a    powerline 
will    be    upheld    where    no   error    is   shown    in    the    appraisal 
aethod    used    by    the    Bureau    of   Land   Hanageaent.       Where, 
however,    sufficient   doubt   exists   as    to    the    validity    of 
BLH's    deter aina tion,    the    case    aay    be    remanded   to    the 
Bureau    to   reconsider    whether    a    further    appraisal    or 
adjustaent    in    the   appraisal   value   should    be    aade. 

Black    Hills_Power_6_Lig.ht_Co..,    73    IBLA    199    (Hay    26, 
19837" 


While    the    requirement    of    U3    CFR    2802.1-7  (e)      (1979) 
for    notice   and    opportunity   for   a    hearing    aay    be    satis- 
fied   by    a    hearing    before    an    Administrative    Law    Judge, 
that    requirement   aay    also    be    fulfilled    at    the   State 
Office    level    in   accordance    with    the    basic    procedural 
paraaeters   set    forth    in    Circle   L.    Inc. .    36    IBLA   260 
(1978)  . 

Aaerican    Telephone    and   Telegraph    Co. (On    Reconsidera- 
tion!..   59    IELA~34~(Bov.~5,    l98lf 


ACT    OF    FEBRUARY     1,     1905 

Suspension    of    the   right    to   construct    facilities   on 
a    right-of-way    granted    pursuant    to    the    Act   of    Feb.    1, 
1905,    ch.     288,    4    »,     33    Stat.    628     (repealed    1976),    is 
tantaaount    to   cancellation   of    the    right-of-way.      Such 
a    right-of-way    may    be   canceled   only    after    notice    and 
an    oppartunity    for    a    hearing    have    been    afforded    the 
holder    of    the   right-of-way. 

Cities   of    Colorado   Springs   5    Aurora.    77    IBLA    395 
(Dec.     9,    19837 


ACT    OF    HARCH    4,     1911 

Sec.    506    of    the    Federal   Land   Policy    and   Hanageaent 
Act    of    1976     (FLPHA),    13    U.S.C.    4    1766     (1976),    affords 
certain    due    process    procedural    protections    to    the 
holder   of   a    right-of-way;    however,    sec.    506   is   not 
applicable   to   the   holder    of    a   pre-FLPHA   easeaent    for   a 
right-of-way    granted    under    the   Act    of   Bar.    4,    1911,    as 
aaended.    U3    U.S.C.    4    961    (1976),    who   has   not    conformed 
the   right-of-way    to   a    FLPBA   right-of-way    pursuant    to 
sec.    509(a)     of    FLPHA,    43    U.S.C.     4    1769(a)      (1976), 
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Under  43  CFR  2802.1-7  (e)  (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  comaunication 
site  on  public  lands  aay  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  iaproper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

While  the  requireaent  of  43  CFR  2802.1-7  (e)  (1979) 
for  notice  and  opportunity  for  a  hearing  aay  be  satis- 
fied by  a  hearing  before  an  Adainistrative  Law  Judge, 
that  requireaent  aay  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
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ACT  OF  MARCH  4,  1 91 1 --Con tinued 

parameters  set  forth  in  Circle  L,  Inc. ,  36  IBLA  260 
(1978)  . 

Mountain_States_Tele£hone_6_Tele^raEh,  60  IBLA  221 
7Sov7~30,  1981)"" 


_i_____OF;JiAjr--Cont  inued 

ACT  OF  HARCH  4,  19 1 1--Conti nued 

Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  Lx_Inc. ,  36  IBLA  260 
(1978)  . 
D.S.  Steel  Corp.  .  71  IBLA  88  (Feb.  24,  1983) 


Where  a  right-of-way  was  issued  pursuant  to 
Act  of  liar.  4,  1911,  as  amended,  43  U.S.C.  4  961 

i i        i  i  —   j      ..  .... Z       _ I  ..  ~  _  ..  i     a.  _     .      .:.L4-.<- 
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(1976) 
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f»  ^.  i       ui      lint.       ■»  ,       -i    *  J.  ±  ,       a  o     ix  _5_i_  '  v  •  —  •  —  •       ^      j  u  _ 

(repealed)  ,  and  was  not  conformed  to  a  right-of- 
under  Title  V  of  the  Federal  Land  Policy  and  Ban 
Act  of  1976  (FLPMA) ,  43  U.S.C.  44  1761-1771  (197. 
in  accordance  with  sec.  509(a)  of  FLPMA,  43  U.S.C 
4  1769(a)  (1976),  the  regulation  at  43  CFR  2803.1 
allowing  rental  adjustment  without  a  prior  hearin 
not  applicable  because  such  a  pre-FLPHA  right-of- 
was  not  issued  pursuant  to  Title  V  of  FLPHA. 

The  requirement  of  43  CFR  2802.1-7(e)   (1979),  for 
notice  and  opportunity  for  a  hearing,  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
CJ.Ecle_Li._I.nCj.,  36  IBLA  260  (1978)  . 

American  Telephone  S  Telegraph  Co.,  61  IBLA  343 
TFebT  11,  1982) 

______i_______§__e_g__S_____X____________»  fel*  IBLA  164 

(Hay  25,  1982) 


Where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 
43  U.S.C.  4  961  (1976),  and  was  not  conformed~to  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA)  , 
43  U.S.C.  4«  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  of  FLPMA,  43  U.S.C.  4  1769(a)   (1976),  regu- 
lation 43  CFR  2803.1-2(d),  which  allows  rental  adjust- 
ment without  a  prior  hearing,  is  not  applicable. 

Under  43  CFR  2602.1-7  (e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  proce- 
dure. 

The  requirement  of  43  CFR  2802.1-7  (e)  (1979),  for 
notice  and  opportunity  for  a  hearing  may  te  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  paramenters  set  forth  in 
Circle  L,  Inc..  36  IELA  260  (1978). 

Denver  6  Rio  Grande  Western  Railroad  Co..  71  IBLA  352 
(Bar.  28,  1983) 


Where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 
43  U.S.C.  4  961  (1976),  and  was  not  conformed  to  a 
Federal  Land  Policy  and  Management  Act  of  1976 
(FLPBA) ,  43  U.S.C.  44  1701-1782  (1976),  right-of-way 
in  accordance  with  sec.  509(a)  of  FLPBA,  43  U.S.C. 
4  1769(a)   (1976),  43  CFR  2803.1-2  (d),  allowing  rental 
adjustment  without  a  prior  hearing,  is  not  applicable 
because  such  a  pre-FLPBA  easement  for  a  right-of-way 
was  not  issued  pursuant  to  Title  V  of  FLPMA. 

While  the  requirement  of  43  CFR  2802. 1-7  (e)   (1979) 
for  notice  and  opportunity  for  a  hearing  may  be  satis- 
tied  by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc.  ,  36  IBLA  260 
(1978)  . 

____________________________»  63  IB_»  9  (Mar.  25,  1982) 


The  preferred  method  for  appraising  the  fair 
market  value  of  nonlinear  rights-of-way,  including 
microwave  transmission  sites,  is  the  comparable  lease 
method  of  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  other 
leased  sites. 

American  Telephone  6  Telegraph  Co.  et  al.,  77  IBLA  110 
(Hov.  14,  1983) 


Where  the  BLM  granted  a  communications  site 
right-of-way  pursuant  to  the  Act  of  Mar.  4,  1911,  as 
amended,  43  U.S.C.  «  961  (1976) ,  subject  to  future 
appraisal,  collection  of  a  rental  deposit  at  the  time 
of  the  grant  with  a  later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a  prohibited  imposition  of  a 
retroactive  rental. 


Where  an  easement  for  a  right-of-way  was  issued 
pursuant  to  the  Act  of  Mar.  4,  1911,  as  amended, 
43  U.S.C.  4  961  (1976),  and  was  not  conformed  to  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPHA), 
43  U.S.C.  44  1701-1782  (1976),  in  accordance  with 
sec.  509(a)  of  FLPMA,  43  U.S.C.  4  1769(a)   (1976),  regu- 
lation 43  CFR  2803.1-2  (d),  which  allows  rental  adjust- 
ment without  a  prior  hearing,  is  not  applicable. 

Under  43  CFR  2802.1-7(e)   (1979),  which  provided 
that  charges  for  use  and  occupancy  of  a  communication 
site  on  public  lands  may  be  revised  after  notice  and 
an  opportunity  for  hearing,  it  is  improper  to  increase 
such  charges  without  following  the  prescribed  procedure. 
A  BLM  decision  informing  appellant  of  its  right  to  file 
a  request  for  a  hearing  with  the  Board  of  Land  Appeals 
after  BLM  has  determined  the  rental  does  not  meet  the 
requirements  of  43  CFR  2802.1-7(e)   (1979)  . 

While  the  requirement  of  43  CFR  2802.1-7  (e)   (1979) 
for  notice  and  opportunity  tor  a  hearing  may  be  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Bountain  States  Telephone  6  Telegraph  Co.,  80  IELA 
128  (Apr.~5,  1984) 


Under  43  CFB  2802.1-7  (e)   (1974),  which  provided 
that  charges  for  use  and  occupancy  of  a  right-of-way 
■ay  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  4, 
1911,  as  amended,  43  U.S.C.  4  961  (1976),  and  has  not 
been  conformed  to  Title  V  of  the  Federal  Land  Policy 
and  flanagement  Act  of  1976,  43  U.S.C.  44  1761-1771 
(1982)  . 


928 


RIGHTS-OF- WA I- -Continued 


RIGHTS-OF- WAV--Continued 


ACT  OF  MARCH  4,  191 1--Continued 

Where  BLM  appraises  a  parcel  of  land  subject  to  a 
con  nun  ication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  U3  U.S.C. 
»  1713  (1982),  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acguisition 
of  the  fee  title. 

£ole_Industrie3x_Inc..,  82  IBLA  289  (Aug.  31,  1984) 


ACT  OF  FEBRUARY  25,   1920 

Sec.  28  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  i    185  (1976),  is  not  applicable  to  on-lease 
oil  and  gas  production  facilities  which  are  included  in 
a  surface  use  and  operations  plan,  and  which  are  autho- 
rized by  the  approval  of  an  application  to  conduct 
leasehold  operations  or  construction  activities. 

Federal  lands  included  in  a  unit  agreement  ap- 
proved pursuant  to  30  CFR  Part  226  or  a  communitiza- 
tion  agreement  approved  pursuant  to  13  CFR  3105.2  are 
treated  like  an  individual  oil  and  gas  leasehold  for 
the  purpose  of  determining  whether  rights-of-way  are 
required  for  facilities  located  thereon. 

Sec.  29  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  *  186  (1976),  has  consistently  been  inter- 
preted as  not  providing  authority  separate  from  sec. 
28  of  the  Mineral  Leasing  Act,  30  U.S.C.  «  185  (1976), 
for  oil  and  gas  pipeline  rights-of-way.   Instead,  it 
reserves  to  the  United  States  the  right  to  allow  other 
rights-of-way  or  to  lease  other  minerals  on  Federal 
land  already  leased  for  the  extraction  of  one  mineral, 
and  allows  the  reservation  of  the  right  to  dispose  of 
the  surface  of  land  leased  for  mineral  extraction 
"insofar  as  said  surface  is  not  necessary  to  the  use 
of  the  lessee  in  extracting  and  removing  deposits 
thsreon." 

All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  lay  be  constructed  only 
aft?r  appropriate  rights-of-way  have  been  granted. 
Similarly,  on-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  require 
rights-of-way.   Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  be  granted  pursuant  to 
either  sec.  28  of  the  Mineral  Leasing  Act  of  1920, 
30  U.S.C.  «  185  (1976) ,  or  Title  V  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  O.S.C. 
«»  1761-1771  (1976)  . 

Ri^ht-ot;Waj_Rejuirements_f or_Gat her ing_Lines_and 
Other  Production  Facilities  Located i within  Oil  and 
Sl§_kilSeS°l3§7~H-  36921  (June  197~1980)     ~  87  I.D.  291 


Where  an  applicant  for  a  right-of-way  filed  under 
the  Act  of  Feb.  25.  1920,  as  amended,  30  O.S.C. 
i    185  (1976),  for  a  natural  gas  pipeline,  raises  sub- 
stantial questions  concerning  the  rejection  of  its 
proposed  route,  a  decision  rejecting  this  route  will 
be  set  aside  and  the  matter  referred  for  a  hearing. 

The  Bureau  of  Land  Management  has  authority  to 
determine  the  route  of  a  pipeline  authorized  under 
30  U.S.C.  4  185  (1976),  and  is  required  to  consider  all 
relevant  factors  including  its  impact  on  proposed  WSA's, 
as  well  as  the  cost  to  the  applicant,  in  selecting  any 
specific  route. 

Fuel  Resources  Development  Co.,  59  IBLA  378  (Nov.  9, 
1981) 


ACT  OF  FEBRUARY  25,  1920 — Continued 

An  appraisal  of  a  right-of-way  for  a  natural  gas 
pipeline,  granted  pursuant  to  the  Act  of  Fet.  25,  1920, 
3§  55£nded,  30  U.S.C.  «  185  (1976),  will  be  upheld  on 
appeal  if  no  error  is  shown  in  the  appraisal  methods 
used  by  the  Bureau  of  Land  Management  and  the  appellant 
fails  to  show  by  convincing  evidence  that  the  charges 
are  excessive.   However,  where  the  Bureau  has  deter- 
mined the  highest  and  best  use  of  the  land  in  order  to 
evaluate  the  comparability  of  other  lands,  and  an  appel- 
lant raises  sufficient  doubt  as  to  the  accuracy  of 
that  determination,  the  case  may  be  remanded  for  the 
Bureau  to  reconsider  whether  a  further  appraisal  cr 
adjustments  in  the  appraised  values  should  be  made. 

M SSter n_Sloj:e_Gas_Co.. ,  61  IBLA  57  (Dec.  31,  1981) 


The  "going  rate"  approach  for  appraising  rights- 
of-way  for  natural  gas  pipelines  granted  pursuant  to 
the  Mineral  Leasing  Act  of  Peb.  25,  1920,  as  amended, 
30  O.S.C.  «  185  (1976),  may  be  used  by  the  Bureau~of 
Land  Management  in  determining  the  fair  market  rental 
value  for  such  grants  where  there  are  sufficient  larket 
data  available  to  evidence  sales  of  similar  right-of- 
way  grants  by  private  landowners. 

In  determining  fair  market  rental  value  for  a 
right-of-way  for  a  natural  gas  pipeline  granted  pursu- 
ant to  the  Mineral  Leasing  Act  of  Fet.  25,  1920,  as 
amended,  30  O.S.C.  t  185  (1976),  the  Bureau  of  Land 
Management  may  consider  market  data  concerning  acquisi- 
tion of  similar  rights-of-way  across  private  lands  even 
though  the  party  acquiring  those  rights-of-way  had  the 
power  of  eminent  domain. 

where  the  record  shows  that  the  Bureau  of  Land 
Management  tcok  into  consideration  differences  tetween 
pipeline  rights-of-way  granted  by  the  Bureau  and  those 
granted  by  private  land  owners  in  determining  an  adjust- 
ment factor  to  be  applied  to  the  going  rate  to  arrive 
at  the  fair  market  rental  value,  in  challenging  that 
adjustment  figure  the  right-of-way  holder  must  show  ty 
positive  and  substantial  evidence  either  that  the 
Bureau  failed  to  analyze  the  proper  differences  ox  that 
the  adjustment  factor  failed  reasonably  to  reflect  the 
amount  of  those  differences. 

Nor th wes t_ Pigeli ne_Cor p^ ,  65  IBLA  245  (July  9,  1982) 


where,  while  a  petition  for  reconsideration 
is  pending  before  the  Board  of  Land  Appeals,  BLM 
acknowledges  petitioner's  contention  that  there  are 
conflicting  and  inconsistent  practices  within  ELM  as 
to  the  appraisal  method  used  to  determine  fair  market 
rental  values  for  natural  gas  pipeline  rights-of-way, 
granted  pursuant  to  the  Act  of  Feb.  25,  1920,  as 
amended.  30  U.S.C.  $  185  (1976),  and  BLM  proposes  to 
resolve  the  conflicts  and  inconsistencies  by  means  of 
a  study  team  to  develop  and  recommend  an  acceptable 
method  for  arriving  at  the  estimated  fair  market  annual 
rental  for  BLM  rights-of-way  grants,  the  Board  nay  set 
aside  its  prior  decision  and  the  BLM  decisions  under 
appeal  and  remand  the  cases  to  ELM  to  apply  the 
approved  appraisal  method  adopted  following  the  com- 
pletion of  the  study  team  report. 

Northwest  Pipeline  Corp.  (On  Beconsiderat ion) ,  77  IBLA 
46  (Nov.  I,  1983) 


Where  the  holder  of  a  natural  gas  pipeline 
right-of-way  issued  pursuant  to  sec.  28  of  the  Mineral 
Leasing  Act,  as  amended.  30  U.S.C.  5  165  (1976),  seeks 
to  amend  the  right-of-way  to  include  installation  of  a 
residential  trailer  to  house  security  personnel,  a  ELM 
decision  to  reject  the  application  will  be  set  aside 
where  the  applicant  demonstrates  that  the  trailer  is 
necessary  to  operation  and  maintenance  of  the  pipeline, 
for  reasons  cf  safety  and  site  security,  and  BLM  does 
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not  establish  that  the  trailer  conflicts  with  any  man- 
agement objectives. 

P_S_0_Falcot_Inci/  78  IBLA  128  (Dec.  29,  1983) 


Neither  Title  VI  of  the  Civil  Rights  Act  of  196a 
nor  43  CFR  Part  17  require  as  a  mandate  of  law  that  a 
grant  Df  an  oil  and  gas  pipeline  right-of-way  include  a 
provision  requiring  the  grantee  to  initiate  an  affirma- 
tive action  program  where  (1)  the  grantee  is  paying 
full  fair  market  value  for  the  right  granted;  (2)  the 
grantee  is  not  the  recipient  of  other  financial  aid  or 
benefits;  and  (3)  there  has  been  no  finding  of  prior 
discriminatory  practices  by  the  grantee. 

Pursuant  to  its  discretionary  authority  under  the 
Mineral  Leasing  Act,  30  D.S.C.  «  185  (1982),  BLM  nay 
include  in  a  right-of-way  grant  a  condition  that  the 
holder  develop  and  submit  specific  goals  and  time- 
tables, and  engage  in  affirmative  action  with  respect 
to  the  participation  of  minorities  and  women  in  employ- 
ment and  procurement.   However,  BLM  may  impose  such  an 
affirmative  action  clause  only  if  applied  uniformly  and 
in  a  nonarbitrary  fashion  in  accordance  with  specifi- 
cally identified  Departmental  policy. 

5arathoa_0il_Coi,  83  IBLA  137  (Oct.  9,  1984) 


Where  the  Bureau  of  Land  Management  proposes  to 
resolve  the  conflicts  and  inconsistencies  in  its 
appraisal  method  used  to  determine  fair  market  rental 
values  for  natural  gas  pipeline  rights-of-way,  granted 
pursuant  to  the  Act  of  Feb.  25,  1920,  as  amended, 
30  U.S.;.  4  185  (1982)  ,  the  Board  will~not  rule~on  the 
legality  of  the  going  rate  method  of  appraisal,  since 
the  Bureau  of  Land  Management  should  be  allowed  to 
explore  the  full  range  of  options  available  in 
developing  the  proper  appraisal  method. 

During  the  interim  period  until  the  Bureau  of  Land 
Management  develops  an  approved  appraisal  method  to 
determine  fair  market  value  for  natural  gas  pipeline 
ri ghts-af -way,  new  rights-of-way  should  not  be 
appraised  using  the  going  rate  method  of  appraisal. 
The  Bureau  of  Land  Management  should  proceed  to  charge 
a  reasonable  estimate  of  the  fair  market  value  subject 
to  subsequent  appraisal  in  accordance  with  1)3  CFR 
2803.1-2  (b)  . 

During  the  interim  period  until  the  Bureau  of  Land 
Management  develops  an  approved  appraisal  method  to 
determine  fair  market  value  for  natural  gas  pipeline 
rights-af -way,  reappraisal  of  existing  rights-of-way 
should  be  deferred,  and  the  Bureau  of  Land  Management 
should  continue  to  charge  the  original  rental  fee  or 
last  uncontested  rental  fee. 

N2£ih£e_iS._Pip.eline_Cgr£i (pn  Reconsideration)  .  8  3  IBLA 

204    (Oct.    18,    1984) 
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The  Bureau  of  Land  Management  can  recover  the  full 
cost  of  providing  a  service  to  an  identifiable  benefi- 
ciary regardless  of  the  incidental  public  benefits 
flowing  from  that  service.   Charges  may  te  made  fcr 
environmental  studies  deemed  appropriate  for  the  proper 
consideration  of  the  application. 

Recognizing  the  principle  of  stare  decisis,  the 
Board  nevertheless  declines  to  follow  a  decision  of  the 
same  district  court  involving  the  same  statute  where  a 
circuit  court  decision,  although  arising  under  a  dif- 
ferent statute,  is  of  more  recent  vintage,  takes  spe- 
cific cognizance  of  the  district  court  decision,  and 
the  circuit  court  decision  comports  with  Departmental 
pol icies. 

A  pending  right-of-way  application  does  not  create 
any  vested  right  in  the  applicant;  therefore,  the  ap- 
plication is  subject  to  the  regulations  in  effect  when 
it  is  adjudicated. 

Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

Colorado^Ute  E lee t r ic_A ss^nx_I nc . ,  46  IBLA  35  (Feb.  20, 
198(57 


The  repeal  of  sec.  704(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90  Stat.  2792,  of 
certain  statutory  authority  to  reserve  land  as  a  water- 
hole  only  prohibits  future  withdrawals  or  reservations 
of  land  under  the  repealed  statutes  and  does  not  affect 
known  waterholes  withdrawn  prior  to  the  repeal.   It  was 
proper  for  the  Bureau  of  Land  Management  to  reject  a 
water  pipeline  right-of-way  application  for  land  con- 
taining a  waterhole  which  was  withdrawn  prior  to  the 
Federal  Land  Policy  and  Management  Act  of  1976,  and 
where  the  water  is  needed  for  a  public  use. 

S£4J!i_.ki_H.ackin2,  50  IBLA  154  (Sept.  30,  1980) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
authorizes  the  Bureau  of  Land  Management  to  recover  rea- 
sonable costs  including  costs  of  environmental  analyses 
for  applications  of  rights-of-way  across  public  lands. 

Costs  not  directly  associated  with  the  processing 
or  monitoring  of  a  right-of-way  application,  such  as 
evaluation  of  the  mine  to  be  served  ty  the  rights-of- 
way,  are  not  authorized  by  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  are  not  reimbursable  pursu- 
ant to  43  CFR  2802.1-2. 

Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

]J-Si_Steel_CorEi,  50  IELA  190  (Sept.  30,  1980) 

87  I.D.  473 


ACT    OF    OCTOBER    21,     1976     (FLPMA) 

iihere    BLM    grants   a  right-of-way    for    a    haul    road 
under   sec.    501   of    the    Federal    Land    Policy   and    Manage- 
ment   Act    of    1976,    43    U.S.C.    «    1761     (1976),    subject    to   a 
future    appraisal,    BLM    may    subsequently    appraise    the 
land    included   in    the   right-of-way,    and    the   rental 
charges    imposed    from    the   date  of   the  right-of-way   grant 
will    not    be   considered    retroactive. 

t°!ie_s.t.ar_Steel_Co;.,    79    IBLA    345     (Mar.    22,    1984) 


Under    the    Federal    Land    Policy   and    Management    Act   of 
1976,    a    Bureau   of    Land    Management    rejection   of    a    road 
right-of-way    is   discretionary   and    will    be   affirmed    when 
the    record   shows    the   decision    to    be    a   reasoned    analysis 
of   the    factors    involved,    made    with   due    regard   for    the 
public   interest. 

fi££3rtment_of_the_Arm£i_Corj>s   of    Engineers,    51    IBLA   26 
ToctT    28,    1980) 

Anita_Robinson,    71    IBLA    380    (Mar.    29,    1983) 
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APPLICATIONS — Continued 


A  decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirised  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
statement  of  the  proper  State  official,  or  other  evi- 
dence showing  that  he  has  a  right  to  the  use  of  the 
water. 

LHiLS^._A;._Harrg!iBL,    51  IBLA  390  (Dec.  31,  1980) 


The  Federal  Land  Policy  and  Management  Act  of  197b, 
43  O.S.C.  5  1761(b)(1),  states  that  the  Secretary  shall 
require  an  applicant  for  a  right-of-way  to  submit  cer- 
tain information  prior  to  the  issuance  of  the  right-of- 
way,  and  an  application  for  such  right-of-way  is  prop- 
erly canceled  where  the  applicant  fails  to  comply  with 
the  requirements. 

J°hn_i*i_Barbee_et_al. ,  60  IBLA  81  (Nov.  19,  1981) 


The  Federal  Land  Policy  and  Management  Act  of 
1976  authorizes  the  Bureau  of  Land  Management  to 
recover  reasonable  costs  including  costs  of  environ- 
mental analyses  for  applications  of  rights-of-way 
across  public  lands. 

Management  overhead  costs  are  not  a  reimbursable 
cost  recoverable  from  right-of-way  applicants  under 
tJ  CFB  2802.1-2. 

Utah_Power_and_Li3.ht_Coi#  52  IBLA  105  (Jan.  12,  1981) 

Southern_Calif  ornia  Edison_Co.. ,  55  IBLA  210  (June  18, 
1931) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  O.S.C.  4  959  (1970),  shall 
te  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  of  a  domestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  remains  a  discretionary 
matter  under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  H3  O.S.C.  $«  1761-1771  (1976).   Neither  an 
application  for  a  right-of-way  nor  the  building  of  a 
pipeline  on  public  land  without  prior  authorization 
earns  an  applicant  a  right  to  a  right-of-way  under 
these  statutes. 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  a  Bureau  of  Land  Management  rejection  of  a 
road  right-of-way  is  discretionary  and  will  be  affir»ed 
when  the  record  shows  the  decision  to  be  a  reasoned 
analysis  of  the  factors  involved,  made  with  due  regard 
ror  the  public  interest.   Where,  however,  an  applicant 
significantly  controverts  BLM's  reasons  for  rejecting 
his  application,  the  case  will  be  remanded  to  allow  BLH 
to  respond  to  the  issues  raised  on  appeal  and  to  recon- 
sider the  application  in  light  thereof. 

Patrick_0.__Brown,  55  IBLA  336  (June  26,  1981) 


Uliers,  over  i  b-year  period  an  applicant  for  a 
right-of-way  fails  to  submit  requested  information  or 
agree  to  reimburse  BLM  for  costs  incurred  in  processing 
the  application,  BLM  has  the  authority  to  reject  the 
application  for  a  failure  of  diligence  on  the  part  of 
the  applicant. 

Wiaiini-iateri.Inc..,  56  IBLA  139  (July  20,  1981) 


A  decision  rejecting  an  application  for  a  water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
the  record  shows  the  decision  to  be  a  reasoned  analy- 
sis of  the  factors  involved  made  in  due  regard  for  the 
public  interest,  and  no  sufficient  reason  to  disturb 
the  decision  is  shown.   Where  the  Bureau  of  Land  Man- 
agement denies  a  right-of-way  application  because 
of  the  imminent  conveyance  of  the  land  sought  to  a 
Native  corporation  which  opposes  the  right-of-way  and 
the  record  satisfactorily  rebuts  the  substance  of  the 
opposition  and  identifies  overriding  public  interest 
considerations  such  that  the  sole  reason  for  the  denial 
becomes  the  imminence  of  the  conveyance  and  concern 
that  the  Native  corporation  control  its  own  land,  the 
BLM  decision  must  be  reversed.   The  problem  of  a  Native 
corporation's  control  of  the  use  of  land  conveyed  to  it 
is  provided  for  in  sec.  14  (g)  of  the  Alaska  Native 
Claims  Settlement  Act  and  43  CFR  2650.4-3  and  should  be 
addressed  apart  from  the  grant  or  denial  of  a  right-of- 
way  on  its  own  merits. 

NSlbro_Packing._Co.,  63  IELA  176  (Apr.  8,  1982) 


The  Department  of  the  Interior  may  condition 
approval  of  a  right-of-way  application  for  a  communica- 
tions site  right-of-way  by  requiring  acceptance  of  con- 
ditions for  the  protection  of  the  public  interest  so 
long  as  such  conditions  are  neither  inconsistent  with 
nor  tend  to  unreasonably  burden  the  proposed  right-of- 
way. 

Donald_R.__Clark,  56  IBLA  167  (July  20,  1981) 


Where  an  applicant  for  a  right-of-way  filed  under 
the  Act  of  Feb.  25,  1920,  as  amended,  30  U.S.C. 
6  135  (1976),  for  a  natural  gas  pipeline,  raises  sub- 
stantial questions  concerning  the  rejection  of  its 
proposed  route,  a  decision  rejecting  this  route  will 
be  set  aside  and  the  matter  referred  for  a  hearing. 


Fu s 1 _Res ou r ces_Dev el opment  Co . 
1981) 


59    IBLA    378     (Nov.    9, 


Pending   applications    for    rights-of-way    filed    under 
the    Act    of    Feb.    15,    1901,    43    O.S.C.    i    959     (1970),    shall 
be   considered    as    applications    under    the   Federal   Land 
Policy    and   Management   Act   of    1976. 

Approval    of   a    right-of-way   application    filed    under 
the    Act   of    Feb.    15,    1901,    is   within    the   discretion   of 
the   Secretary    of    the    Interior.       Approval   of   such    an 
application    remains   a   discretionary    matter    under    the 
Federal    Land    Policy    and    Management    Act    of    1976, 
43    U.S.C.     $$    1761-1771     (1976).       Neither    an    application 
for    a   right-of-way    nor    the   building   of    reservoirs, 
pipelines,    and   ditches   on    public   land    and   continued    use 
without    prior    authorization   earns   an   applicant    a    right 
to   a    right-of-way   under    these  statutes. 

la»iIS_Bee_Seafoodsx_Inci,    65    IBLA    391     (July    23,    1982) 


The    grant    of   a    right-of-way   for   construction   of    an 
access   road    under   sec.    501   of    the   Federal    Land    Policy 
and    Management    Act   of   1976    is    discretionary.      A    deci- 
sion   exercising    that   discretion    to   reject   an   application 
may   be   set    aside    where   the   record   on    appeal    discloses 
that    factors   cited   as   the   basis   for    the   decision    are 
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inconsistent  with  the  tacts  and/or  immaterial  to  a 
determination  of  the  public  interest. 

?iiIia»_Ai_Siaman,  6b  IBLA  53  (July  28,  1982) 
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Where  an  applicant  for  a  right-of-way  grant  seeks 
to  use  the  public  lands  as  the  site  for  a  reservoir  but 
is  unable  to  disclose  the  ultimate  use  of  approximately 
U2i    of  the  water,  the  Secretary  may  decide  to  proceed 
to  consider  the  application. 

Ef f ect_o f _t he_Federal_Land_Polici_6 _Hanagement_Act_gn 
the  Bi^ht-of-Way  Application  for  the  Middle  Fork  of 
the_Powder_Riy_er_3eservoir ,  (1-36900  7supp.  I)  (June  27, 
1983f  "  90  I.  D.  345 


BLM  may  properly  reject  an  application  for  a 
powerline  right-of-way  crossing  the  Snake  River  pur- 
suant to  its  discretion  under  sec.  501  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
S    1761  (1982),  in  the  interest  of  preserving  the  scenic 
quality  of  the  area  and  protecting  raptors  listed  as 
endangered  and  threatened  where  the  record  shows  the 
decision  to  be  a  reasoned  analysis  of  the  factors 
involved,  including  the  availability  of  feasible 
alternatives,  made  with  due  regard  for  the  putlic 
interest. 


Lower  Valley  Power  6  Light,  I nCj 
(AugT  22"7  1984) 


J2  IBLA  216 
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£i>aiiB3_££OSS_Associates,  83  IBLA  167  (Cct.  15,  1984) 


Pending  applications  for  rights-of-way  filed  under 
previous  and  repealed  authority  shall  be  considered  as 
applications  under  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.   Such  rights-of-way  are  subject  to 
such  terms  and  conditions  as  the  Secretary  may  pre- 
scribe regarding  extent,  duration,  survey,  location, 
construction,  maintenance,  transfer  or  assignment,  and 
termination.   Termination  for  noncompliance  with  a 
condition  of  the  right-of-way  grant  is  within  the 
discretionary  authority  of  the  Secretary. 

cl>I£ies_W._Nelsonx  Lucj_Ai_Nelson ,  75  IBLA  115 
"(Aug.  15,  19837 


Where  the  holder  of  a  natural  gas  pipeline 
right-of-way  issued  pursuant  to  sec.  28  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  *  185  (1976),  seeks 
to  amend  the  right-of-way  to  include  installation  of  a 
residential  trailer  to  house  security  personnel,  a  BLM 
decision  to  reject  the  application  will  be  set  aside 
where  the  applicant  demonstrates  that  the  trailer  is 
necessary  to  operation  and  maintenance  of  the  pipeline, 
for  reasons  of  safety  and  site  security,  and  BLM  does 
not  establish  that  the  trailer  conflicts  with  any  man- 
agement objectives. 


P_6_0_Falcoi_Inci,  78  IBLA  128  (Dec.  29,  1983) 


An  applicant  for  a  right-of-way  waives  any  right 
to  challenge  BLM's  rejection  of  its  application  when 
the  applicant  refuses  to  reimburse  the  United  States, 
in  accordance  with  the  provisions  of  43  CFR 
2803.1-l(a)  (4)  and  (10),  for  the  costs  calculated  by 
BLM  to  be  attributable  to  the  processing  of  its  appli- 
cation. 

S»iIt_S_C°i.»  79  IBLA  323  (Mar.  21,  1984) 


APPRAISALS 

An  appraisal  of  a  right-of-way  for  an  irrigation 
ditch,  granted  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  f  1761 
(1976),  will  be  upheld  on  appeal  if  no  error  is  shown 
in  the  appraisal  method  used  by  BLM  and  the  appellant 
fails  to  show  by  convincing  evidence  that  the  annual 
rental  charge  is  excessive. 

3ei£ina_Livestock_Cgi,    69    IBLA    110    (Nov.    30,    1982) 


The  preferred  method  for  appraising  the  fair 
market  value  of  nonlinear  rights-of-way,  including 
microwave  transmission  sites,  is  the  comparable  lease 
method  of  appraisal  where  there  is  sufficient  compara- 
ble rental  data  and  appropriate  adjustments  are  made 
for  differences  between  the  subject  site  and  other 
leased  sites. 

Where  either  the  comparab)   lease  or  comparable 
sale  method  is  used  to  ascertai   "air  market  value  of  a 
communications  site,  such  methoa  automatically  includes 
consideration  of  residual  damages  and  benefits;  there- 
fore, the  "before  and  after"  test  cannot  properly  be 
applied  in  conjunction  with  either  method. 


American_Tele2hone_6_Teleg1ra2h_Coi_et  al. 
"(Nov7~14,  198  3) 


77    IBLA    11C 


Where   BLM  determined    the    fair    market    rental 

values   of    a   comm^.ications   site   right-of-way    in    accor- 
dance  with    accepted    appraisal    procedures    tut    on    appeal 
the    grantee    presents    a    summary    of   evidence    that,    if 
proven,    would    establish    that    the    charge    is    excessive, 
the    matter    will    be    referred    for    a    hearing    at    the    ELM 
State    Office   in    accordance   with    the    basic    procedural 
standards   set    forth    in    Circle   Lx    Inc..,     36    IBLA    26C 
(1978)  . 

£2lorado-Ute_Electric_Ass'n.£  Inc.,  79  IBLA  53  (Feb.  9, 
1984) 
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CANCELLATION — Continued 


An  appraisal  of  a  right-of-way  for  a  haul  road, 
granted  pursuant  to  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  «  1761  (1976), 
»ill  be  upheld  on  appeal  if  no  error  is  shown  in  the 
appraisal  method  used  by  BLM  and  the  appellant  fails 
to  show  by  convincing  evidence  that  the  annual  rental 
charge    is   excessive. 

L°i!S_Star_Steel_Co.,     79    IBLA    345    (liar.    22,    1984) 


Where    the    BLM    granted    a    communications    site 
right-of-way    pursuant    to    the    Act    of    Mar.    4,    1911,    as 
amended,     43    U.S.C.    »    961     (1976),    subject    to    future 
appraisal,    collection    of    a   rental    deposit    at    the    tine 
of    tha    grant    with    a    later    adjustment    in    the    annual 
rental    charges    upon    receipt    of    an    approved    fair    market 
value    appraisal    is    not    a    prohibited    imposition   of    a 
retroactive    rental. 

Appraisals    of    rights-of-way    for    communication 
sites    will    be   upheld    if    there    is    no   error    in    the 
appraisal    methods    used    by    the    Bureau    of    Land    Management 
and    the   appellant    fails    to   show   convincing    evidence 
that    the    charges    are    excessive. 

Mgun tain _S tat es_Tele£hone_S_TelearaEh_Coi#    80    IBLA 
128    (Apr.    5,    1984) 


require    an    applicant    for   a    right-of-way    to    submit   cer- 
tain   information    prior    to    the    issuance   of   the    right-of- 
way,    and    an    application    for    such    right-of-way    is    prop- 
erly  canceled    where    the    applicant    fails    to    comply    with 
the   requirements. 

J°kn_«i_ B ar bee_et_a  1_.  ,    60    IBLA    81     (Nov.    19,    1981) 


Where    a    state    agency    which    for    many    years    has 
operated    a    material    site    under   a    free-use    permit    has 
applied    to    ELM    for    a   material    site   right-of-way    pursu- 
ant   to    the    Federal    Highway   Act,    and    has   received    per- 
mission   from    BLM    to   construct    (operate)    in   advance   of 
the    grant,    and    the   Department    of    Commerce    has   certified 
that    the    right-of-way    is    in    the   public    interest,    and 
the    application    has    been    perfected    by    the    applicant    so 
that    nothing    remains   to    be    done    except    the    ministerial 
act    of    formally    issuing    the    right-of-way,    which    act    is 
required    by    regulation    at    that    stage,    a    homestead    appli- 
cant   who    then    files    an    application    for    land    which 
includes    part    of    the    material    site   and    who    pays    the 
fees    incident    to   such    application    will    te    held    to    have 
acquired    his    vested    right    to    the    homestead    land    subject 
to    the   material    site   right-of-way    issued    thereafter, 
and   the    homestead    patent    issued    several    years   later    was 
properly   encumbered    by    a   reservation    of    the    right-of- 
way. 


Where    there    is    no    appraisal    to    support    a 
readjusted    rental    rate    for    a    water    pipeline    right-of- 
way,    a    decision    imposing    the    readjusted    rate    must    be 
reversed. 

Ai._£§i£!>_.§a£ben,    81    IBLA    332    (June    19,     1984) 


A    homestead    entryman    who    22    years    ago    received    a 
patent    with    a    reservation    of    a    material   site    right-of- 
way,    but    who    accepted    such    patent    without    protest   or 
appeal    is    not    entitled    to    have   the   right-of-way    can- 
celed   now    on    the    basis   of    his   assertion    that    the   right- 
of-way    was    unauthorized. 

State_of_ Alaska,    62    IBLA   187     (Mar.    9,     1982) 


BLM    properly    requires    the    holder   of    a   right-of-way 
for    an    access    road    to    pay    its    fair    market    rental    value 
in    accordance    with    sec.     504(g)     of    the    Federal    Land 
Policy    and    Management    Act    of    1976,    43    U.S.C.     «    1764(g) 
(1982),     but    where   there    is    no    evidence    that    BLM    con- 
sidered   the    question    of    whether    the    holder    is   entitled 
to    a   reduced    fee    because    a   valuable    benefit    is    provided 
to   the    public    by    maintenance   and    improvement    of    the 
road,    the   case   will    be   remanded    to    BLM    to   consider    that 
question. 

William_F\_Bigber,    82    IBLA    6     (July    2,    1984) 


It    is    unnecessary    for   BLM    to    terminate    a    communi- 
cations   site    right-of-way    which    has    expired    at    the   end 
of    its    primary    term    and    which    is    not    then   subject    to 
renewal    because    it    was   originally   granted    under    author- 
ity   subsequently   repealed    by    the    Federal    Land    Policy 
and    Management    Act    of    1976,    43    U.S.C.    %    1701     (1976). 
Nevertheless,    BLM    properly    may    provide    notice    of    the 
expiration   and    inform    the    holder    that    continued    use 
under    the    expired    right-of-way    is    unauthorized. 

Dona ld_R._C lark,    65    IBLA    144     (June    29,     1962) 


CANCELLATION 

Sec.    506    of    the    Federal    Land    Policy    and    Management 
Act    of    1976     (FLPMA)  ,     43    U.S.C.    *    1766    (1976),    affords 
certain    due    process    procedural    protections    to    the 
holder    of    a    right-of-way;    however,    sec.    506    is    not 
applicable    to    the    holder    of    a    pre-FLPMA    easement    for    a 
right-of-way    granted    under    the   Act    of   Mar.    4,    1911,    as 
amended,    43    U.S.C.    $    961     (1976),     who    has    not    conformed 
th3    right-of-way    to    a    FLPMA    right-of-way    pursuant    to 
sec.    509(a)     of    FLPMA,     43    U.S.C.    $    1769(a)      (1976), 
because    such   an   easement    for   a    right-of-way    was    not 
granted,    issued,    or    renewed    pursuant    to    Title    V    of    FLPMA, 

J*»£S    W._Smith    jOn    Reconsider  at  ionl_,    55    IBLA    390 
7june~30,~198l7 


The    Federal    Land    Policy    and    Management    Act    of    1976, 
43    U.S.;.    %    1761(b)(1),    states    that    the    Secretary    shall 


Suspension   of    the   right    to   construct   facilities   on 
a    right-of-way    granted    pursuant    to    the    Act    of    Feb.    1, 
1905,    ch.    288,    $    4,    33    Stat.    628     (repealed    1976),    is 
tantamount    to   cancellation   of   the  right-of-way.      Such 
a   right-of-way    may    be   canceled   only    after    notice    and 
an    opportunity    for    a    hearing    have    been    afforded    the 
holder   of    the    right-of-way. 

£iiiS5_of _Colorado_SErings_6_Aurora ,    77    IBLA    395 
75ec.    9,    1983) 


CCNDITICNS    AND    LIMITATIONS 

An    applicant    for    a    right-of-way    for    a    municipal 
water-supply    reservoir    may    be   required    to    open    both 
this    reservoir    and    another    reservoir    built    pursuant    to 
an   earlier    right-of-way    grant    to    restricted    public    ac- 
cess   as    a   condition    to   receiving    the    present    grant, 
where    the    record    shows    that    doing   so    is    in    the    public 
interest    and    will    not    unduly    burden    the    use   of    the 
lands   as   a    water-supply    reservoir. 

The    Department    may    require    an    applicant    for    a 
right-of-way    for    a    municipal    water-supply    reservoir    to 
open    all    parts   of    this   reservoir    and    another    reservoir 


933 
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CONDITIONS  AND  LIH IT  AT IONS--Cont inued 

built  pursuant  to  an  earlier  right-of-way  grant  to  re- 
stricted public  access,  including  the  portion  thereof 
not  located  on  Federal  lands,  as  a  condition  precedent 
to  granting  the  righ t-of- nay,  provided  that  so  doing  is 
in  the  public  interest  and  will  not  unduly  burden  the 
use  of  the  land  as  a  water-supply  reservoir. 

BLM  may  properly  require  an  applicant  for  a 
rijht-af-way  for  a  municipal  water-supply  reservoir 
which  will  inundate  Federal  lands  to  bear  the  cost 
of  litigating  damage  to  archaeological  sites  located 
t  hereon. 

Ute_Water_Conservanci_pistrict,  47  IBLA  71  (Apr.  21, 
198  0)"" 


The   Department   of    the    Interior    may   condition 
approval    of    a    right-of-way   application    for    a   communica- 
tions  site   right-of-way    by    requiring   acceptance   of   con- 
ditions   for    the    protection   of    the    public   interest   so 
long    as   such   conditions    are   neither    inconsistent    with 
nor    tend    to    unreasonably    burden    the   proposed    right-of- 
way. 

Donii^R^Clark,    56    IBLA    167    (July    20,    1981) 


In    granting   a    right-of-way    for   a    domestic   water 
pipeline,    pursuant    to   sec.    S01(a)     of   the   Federal    Land 
Policy    and    Management    Act   of    1976,    43    O.S.C.    i    1761(a) 
(1976),    BLM   properly    may    require   stipulations   providing 
that    the   right-of-way    is   not    renewable   and   that    the 
United    States    is    not    liable   for    damage   or   deterioration 
of    the    water   supply.       However,    where   the   circumstances 
of    a    particular   case    indicate    that   a    better    course   of 
action,    and   one   that    allows   the    balancing    of    the    inter- 
ests   of    BLM    and    the    right-of-way   applicant,    is    to    allow 
the   grant   to    be   renewed,    the    Board   may    direct    that    the 
grant    be    renewable    pursuant    to    43    CFH    2803.6-5(a). 

IU13ne_V.._Voael,    65    IBLA    213    (June    30,    1982) 


filSHlSlCF^HAY — Continued 

CONDITIONS    AND    LIMITATIONS — Continued 

bestowing    tribal    consent    to    all    applications    for 
rights-of-way    across    the    Navajo   Indian    Reservation. 

l£3nswestern_ PiE§Iine_Coi_vi_ Act ino,_Ee£uti_ Assist  ant 
Secretary_^;Irdian_Aifairs2jO£era  tionsl,    12    IBIA    49~ 
(Oct.    28,     1983)  90    I.D.    474 


In    granting   a    right-of-way   for   access   over   an 
existing    road    pursuant    to   sec.    501   of   the   Federal    Land 
Policy    and    Management    Act   of    1976,    43   U.S.C.    $    1761 
(1982),    BLM    may    not    unreasonably    burden    the    right-of- 
way   by   requiring    upgrading   of   the   road   where    upgrading 
is    neither   commensurate   with   the    holder's    intended    use 
of    the   road    nor   designed    to   protect   any   other    resource 
value    which    might    be    adversely    affected    ty    such    use. 

James    BJ_Loonanx_Eli2abeth_Ki_Loonan,     82    IBLA    395 
"(SeptT    17,    1984) 


Neither    Title   VI  of    the   Civil    Rights    Act    of    1964 
nor    13    CFB    Part    17    require   as   a    mandate    of    law    that   a 
grant   of    an   oil    and    gas   pipeline   rigbt-of-way    include   a 
provision   requiring    the   grantee   to    initiate    an    affirma- 
tive  action    program    where    (1)    the    grantee    is    paying 
full    fair    market    value   for    the    right   granted;     (2)     the 
grantee    is   not    the   recipient    of   other    financial    aid   or 
benefits;    and     (3)    there    has   been    no   finding    of    prior 
discriminatory   practices    by   the    grantee. 

Pursuant    to   its    discretionary    authority    under    the 
Mineral    Leasing    Act,     30    D.S.C.    4    185     (1982),    BLM    lay 
include    in   a    right-of-way   grant   a   condition    that    the 
holder   develop   and   submit   specific    goals    and   time- 
tables,   and   engage    in   affirmative   action    with    respect 
to   the   participation    of   minorities    and   women    in   employ- 
ment   and    procurement.      However,    BLM    may   impose   such   an 
affirmative   action    clause   only    if   applied    uniformly   and 
in   a    nonarbitrary    fashion    in    accordance   with   specifi- 
cally   identified   Departmental    policy. 

Bar  a  thon_  Ci  l_Co.  ,    83    IBLA   137    (Oct.    9,    19814) 


In    granting   a    right-of-way    for   a   domestic   water 
pipelina   pursuant    to   sec.    501(a)     of   the   Federal   Land 
Policy    and    Management    Act    of    1976,    43    O.S.C.    $    1761(a) 
(1976),    BLM   properly    may    require   stipulations    providing 
that    the   right-of-way    is   not    renewable.      However,    the 
Board   may   direct    that    the    grant    be    renewable    pursuant 
to   43    CFR    2803.6-5(a)     where   the   circumstances   of    a 
particular   case    indicate    that   a    better   course   of 
action,    and   one   that    allows   the    balancing   of    the 
interests   of    BLM    and   the   right-of-way    applicant,    is    to 
allow    the   grant    to   be    renewed. 

Jean  Hountaingrove.  Ruth  Hountainqrove.  6  7  IELA  154 
(Iept7~20,  I"9B2)~" 


In    plain   and   unambiguous   regulations   codified    at 
25    CFR    Part    169,    the   Secretary    of   the   Interior   has 
required    tribal   consent   for   any    right-of-way    across 
tribal    land,    not    just    those  sought    under    25    U.S.C. 
U    323- J28     (1976). 

Article  IX,  paragraph  6,  of  the  Treaty  with  the 
Navajo,  June  1,  1868  (15  Stat.  667),  in  which  the  tribe 
agreed  not  to  oppose  "the  construction  of  railroads, 
wagonroads,  mail  stations,  or  other  works  of  utility 
or  necessity  which  may  be  ordered  or  permitted  by  the 
laws  of  the  United  States,"  may  not  be  interpreted  as 


FEDERAL  HIGHiAY  ACT 

Mining   claims    located   on    lands   subject    to    valid, 
ongoing,    and    pre-existing    rights-of-way    granted    to    the 
State   of    Idaho    pursuant    to    the    Federal    Aid    Highway    Act, 
23   O.S.C.    »    317    (1976),    to    use    the    lands   for   materials 
for    highway   construction,    are   null    and   void   at    initio. 


James   F.    Pepcorn,    Hayne    A. 
(OctT    24?    I960)" 


_ReddekO£2,    50    IBLA    4  14 


Penagco    Valley    Telephone   Cooperative,    lDclf    55    IBLA   360 
(June    26,    1981) 
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FEDERAL    HIGHWAY    ACT — Continued 


A    mining   claim    located    on   lands   subject    to   a   valid, 
ongoing,    and   preexisting    material   site   granted    pursuant 
to    the    federal    Highway    Act    of    Nov.    9,    1921,    23   U.S.C. 
i    la     (1916),    nan    the    Federal    Aid    Highway    Act,    23    U.S.C. 
$    317     (1976),    is    null    and    void    ab    initio. 

SaiEl>_Wemmott,     61    IBLA    116     (Jan.     6,     1982) 


An    application    by    a    state    highway    department    for    a 
material    site   right-of-way    on    public   land    is    properly 
denied    where    the    applicant    fails    to    demonstrate    that    the 
material    is   reasonably   necessary   for    the    construction 
or   maintenance   of   a    highway    or   where   such    disposition 
would    not   be   consistent    with    other   public   purposes    as 
determined    by   the   Bureau   of   Land   Management.      Where 
the   application    is   denied    on    the    basis  of    a    determina- 
tion   that    it    would    preempt    the    public's   only    available 
source    of    cinders    within    10    miles    and    appellant    contra- 
dicts   this    by    identifying    other    public    sources,    the 
decision    rejecting   the    application   will    be   set    aside 
and    the   case   remanded   for    further   consideration   of 
alternatives   that    would    meet    the    needs  of    the   applicant 
without    sacrificing   other    public   purposes. 

2t.ah._DeEti_of  _Trans£ortat  ion,    62    IBLA    176     (Bar.    B, 
1982) 


Where    a    state    agency    which    for    many    years    has 
operated    a   material    site   under    a    free-use    permit    has 
applied    to   BLM    for   a    material    site    right-of-way   pursu- 
ant   to    the    Federal    Highway    Act,    and    has   received    per- 
mission   from   BLM    to  construct    (operate)     in    advance  of 
tha    grant,    and    the   Department    of    Commerce    has    certified 
that    the    right-of-way    is    in   the   public   interest,    and 
the   application    has   been    perfected    by    the   applicant   so 
that    nothing    remains    to    be    done    except    the    ministerial 
act    of    formally    issuing   the   right-of-way,    which   act   is 
required    by    regulation   at    that   stage,    a   homestead    appli- 
cant   who    then    files    an    application    for    land    which 
includes    part    of    the   material    site    and    who    pays    the 
fees    incident    to   such   application    will    be    held   to    have 
acquired    his   vested   right    to   the   homestead    land    subject 
to   the    material    site    right-of-way   issued    thereafter, 
and   the    homestead    patent    issued    several    years   later    was 
properly    encumbered    by    a   reservation   of   the   right-of- 
way  . 

A    homestead   entryman    who    22    years    ago   received   a 
patent    with   a    reservation   of    a    material    site   right-of- 
way,    but    who    accepted   such   patent    without    protest   or 
appaal    is    not    entitled    to    have   the    right-of-way    can- 
celed   now   on    the    basis   of    his    assertion    that    the   right- 
of-way    was    unauthorized. 

where   a    homestead    patent    is   impressed    with   the 
reservation    of    a    right-of-way    for    a    material    site    which 
is    held    and    operated    by    a   state    agency,     the   Department 
of    the    Interior    retains   its   jurisdiction    to   determine 
whether    the   right-of-way    has    continuing   efficacy    or 
whether    it    should    be    canceled. 

State_of_Alaska,    62    IBLA    187    (liar.    9,    1982) 


The   effect    of    decisions   of    Bureau    of    Land    Manage- 
ment   officials    regarding    applications    for    use   of    the 
public    land   and    its   resources   are   stayed    pending    the 
time   during    which    a   party    adversely    affected    thereby 
may    file    an    appeal    and    during   the   pendency   of   any 
appeal    properly    filed    except    where    statute  or   regula- 
tion   provides    otherwise.       13    CFR    1.21(a).       Although 
the   regulations   governing    issuance   of    rights-of-way 
pursuant    to    Title   V  of   the   Federal    Land    Policy   and 
Management    Act   of    1976,     13    U.S.C.    *»    1761-1771    (1976), 
provide    that   such   decisions   shall    be   effective   when 
issued,    rights-of-way    for    Federal    aid    highways   are 
expressly   excluded    from    the    scope   of    such   regulation 


and    thus,    a    decision    to   issue    the    latter    type   of 
right-of-way   is   stayed   pending    appeal. 

Analysis   of    the   environmental    impact   of    the   design 
of   a    segment   of   a    proposed   highway    crossing   public 
domain    land    does    not    constitute   an    improper    narrowing 
of    the   scope   of    the   project    for    purposes    of   environmen- 
tal   review    where    the   route   of   the   entire    project    has 
already    been    determined   after   completion   of    an   envi- 
ronmental   impact   statement,    the   portion   of    the    highway 
across    land    administered    by    the    Bureau   of   Land    Manage- 
ment   has    logical    termini   and   a    substantial    independent 
utility    regardless   of   whether    the    balance   of    the    project 
is   constructed,    and    construction   of    the   highway  on    ELM 
land   does   not   foreclose   significant    alternatives    with 
respect    to   the    balance   of    the    highway    project. 

Citizens    for   Glenwood   Canyon.    61   IBLA    316    (June   15, 
19827 


Interim   conveyance  of    a   village   selection    made 
subject    to   a    right-of-way    issued    to    the    State   of    Alaska 
pursuant    to    the    1958    Federal    Aid    Highway    Act    does   not 
convey    to    the    village   corporation    the    authority    to 
cancel   the   right-of-way.      A    patent    subsequently   issued 
subject    to   the   right-of-way   will    not   operate    to    vest    in 
the    village   corporation    any   such   right,    but    will    te 
subordinate    to    the    right-of-way,    which    may   only   be    ter- 
minated   by   act   of    an    agency   of   the    Federal    Government. 

Where   a    village   land   selection    conveyance    under 
the   Alaska   Native  Claims   Settlement    Act   is   made   subject 
to  a    highway   right-of-way    for    a    maintenance   site    held 
by    a    state   agency,    the    Department    of   the    Interior 
retains    jurisdiction    to   determine    whether    the   right-of- 
way    should   continue   or    be   canceled. 

Berina_Straits_Jjative_Corp_rx   Council    Native   Cor£., 
83~IBLA    280    (Oct.    25,    1981) 


FEDERAL    LAND    POLICY    AND    MANAGEMENT    ACT    CF     1976 

Public    Land   Order    No.    2676    (1962),    requires    the 
approval    of    an   authorized   officer   of    the    Department   of 
the    Army    before    the    Secretary   of   the    Interior    can    grant 
a   right-of-way    over    lands   subject    to    the   public    land 
order.      The   Department    of    the   Interior   has   no   authority 
to  grant   a   right-of-way    where   the    approval    is   withheld. 

City   of    Anchorage.    Alaska,    and   Jack    G,    fisher,    et    al,, 
a.k.a.    Concerned    Chugach    Citizens   v.    Chugach    Electric 
IisInI_iiiIT~'»5    IBLA    171    73an.~30,    1980)    "    ~87    l7c7~2l 


All    facilities    related    to   an   oil   and   gas   lease 
which    are    located   on    Federal    land   outside   the    lease, 
regardless   of    their    nature,    may   be   constructed    only 
after   appropriate   rights-of-way    have    been   granted. 
Similarly,    on-lease   oil    and   gas    transportation    facil- 
ities  and   on-lease   commercial    facilities   require 
rights-of-way.      Depending   on   the   nature   of   the    facil- 
ity,   the    right-of-way   would    be    granted    pursuant    to 
either   sec.    28   of    the   Mineral    Leasing    Act   of    1920, 
30   U.S.C.    f   185    (1976),    or   Title   V   of   the   Federal 
Land   Policy    and   Management   Act   of    1976,    13   U.S.C. 
vt    1761-1771     (1976)  . 

Biqht-of-Way    Requirements    for    Gathering    Lines    and 

Other    Production    Facilities    Located    Within    Oil   and 

gas.  Leaseholds,    S- 36921     (June    19,    19807~~         87    I.  C.    291 
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FEDERAL    LAND    POLICY    AND    MANAGEMENT    ACT    OF    197b--Cont inued 

The    Federal    Land    Policy    and    Management    Act    of    1976 
authorizes    the    Bureau    of    Land    Management    to    recover    rea- 
sonable  costs   including   costs   of    environmental    analyses 
for    applications    of   rights-of-way    across    public   lands. 

Costs    not    directly    associated    with    the   processing 
or   monitoring   of    a   right-of-way    application,    such   as 
evaluation   of    the    mine    to   be    served    by    the   rights-of- 
way,    are    not    authorized    by    the    Federal    Land    Policy    and 
Management    Act    of    1976   and   are    not    reimbursable   pursu- 
ant   to    43    CFR    2802.1-2. 


U-S._Steel_Cor.p_i,    50    IBLA    190     (Sept.     30,    1980) 

87     I.E. 


473 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a  Bureau  of  Land  Management  rejection  of  a  road 
rijht-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  be  a  reasoned  analysis 
of  the  factors  involved,  made  with  due  regard  for  the 
public  interest. 

D___r_______^_______m____°________________»  51  IBLA  26 

(0ct7  2«7~1980) 

______________»  71  IBLA  380  (Bar.  29,  1983) 


A  decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
stateient  of  the  proper  State  official,  or  other  evi- 
dence showing  that  he  has  a  right  to  the  use  of  the 
water. 

__________________»  51  IBLA  390  (Dec.  31,  1980) 


The  Federal  Land  Policy  and  Management  Act  of 
1976  authorizes  the  Bureau  of  Land  Management  to 
recover  reasonable  costs  including  costs  of  environ- 
mental analyses  for  applications  of  rights-of-way 
across  public  lands. 

_____ ___________________ ,  52  IBLA  105  (Jan.  12,  1981) 

Southern  California  E_ison_Co_,  55  IBLA  210  (June  18, 
193l7~" 


Under  the  Federal  Land  Policy  and  Management  Act 
of  197b,  a  Bureau  of  Land  Management  rejection  of  a 
road  right-of-way  is  discretionary  and  will  be  affirmed 
when  the  record  shows  the  decision  to  be  a  reasoned 
analysis  of  the  factors  involved,  made  with  due  regard 
for  the  public  interest.   where,  however,  an  applicant 
significantly  controverts  BLM's  reasons  for  rejecting 
his  application,  the  case  will  be  remanded  to  allow  BLH 
to  respond  to  the  issues  raised  on  appeal  and  to  recon- 
sider the  application  in  light  thereof. 

___r_c__0__Brown,  55  IBLA  336  (June  26,  1981) 


Where,  over  a  6-year  period  an  applicant  for  a 
right-of-way  fails  to  submit  requested  information  or 
agree  to  reimburse  BLM  for  costs  incurred  in  processing 
the  application,  BLM  has  the  authority  to  reject  the 
application  for  a  failure  of  diligence  on  the  part  of 
the  applicant. 

K____2_______x_I___«  56  IBLA  139  (July  20,  1981) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

Under  the  Uniform  Appraisal  Standards  for  Federal 
Land  Acquisitions  (1973)  ,  evidence  of  sums  paid  ty  con- 
demning authorities  for  similar  properties,  regardless 
of  whether  condemnation  proceedings  have  begun,  is  inad- 
missible to  determine  the  fair  market  value  of  a  partic- 
ular property. 

Where  the  current  fair  rental  value  of  a  communi- 
cations site  right-of-way  has  been  determined  in  accor- 
dance with  accepted  appraisal  procedures  and  the  lessee 
contends  that  the  rental  is  excessive,  the  burden  is 
upon  the  lessee  to  prove  by  positive,  substantial  evi- 
dence that  the  appraisal  is  in  error.   However,  where 
the  lessee  has  provided  sufficient  evidence  on  appeal 
to  engender  substantial  doubt  as  to  the  data  utilized 
and  the  conclusion  reached  in  the  appraisal  report,  the 
matter  will  be  remanded  for  reconsideration. 

Denver  and  Bio  Grande  Western  Railroad  Co.,  58  IBLA  4 
Tsept.  15,  1981) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $  1761(a)   (1976),  an  application  for 
a  communication  site  right-of-way  may  be  accepted  or 
rejected  by  the  Secretary  or  his  duly  authorized  repre- 
sentative at  his  discretion.   The  standard  for  review 
of  a  decision  rejecting  an  application  is  whether  the 
decision  represents  a  reasoned  analysis  of  pertinent 
factors  with  due  regard  for  the  public  interest.   Where 
the  record  does  not  support  BLM's  decision  to  reject 
the  application,  as  amended  by  subsequent  negotiations, 
it  will  be  remanded  for  further  review. 

In  connection  with  an  application  under  FLPMA  for 
a  communications  site  right-of-way,  BLM  may  properly 
consider  site-related  technical  questions,  such  as 
whether  and  to  what  degree  operation  of  an  FM  broad- 
casting station  will  result  in  radio  interference  with 
existing  uses  of  the  site. 

__________________________ ,  6?  IBLA  133  (Mar.  4,  1982) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  U.S.C.  »  959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  of  a  domestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  remains  a  discretionary 
matter  under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ««  1761-1771  (1976).   Neither  an 
application  for  a  right-of-way  nor  the  building  of  a 
pipeline  on  public  land  without  prior  authorization 
earns  an  applicant  a  right  to  a  right-of-way  under 
these  statutes. 

A  decision  rejecting  an  application  for  a  water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
the  record  shows  the  decision  to  be  a  reasoned  analy- 
sis of  the  factors  involved  made  in  due  regard  for  the 
public  interest,  and  no  sufficient  reason  to  disturb 
the  decision  is  shown.   Where  the  Bureau  of  Land  Man- 
agement denies  a  right-of-way  application  because 
of  the  imminent  conveyance  of  the  land  sought  to  a 
Native  corporation  which  opposes  the  right-of-way  and 
the  record  satisfactorily  rebuts  the  substance  of  the 
opposition  and  identifies  overriding  public  interest 
considerations  such  that  the  sole  reason  for  the  denial 
becomes  the  imminence  of  the  conveyance  and  concern 
that  the  Hative  corporation  control  its  own  land,  the 
BLH  decision  must  be  reversed.   The  problem  of  a  Hative 
corporation's  control  of  the  use  of  land  conveyed  to  it 
is  provided  for  in  sec.  14(g)  of  the  Alaska  Native 
Claims  Settlement  Act  and  43  CFR  2650.4-3  and  should  be 
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addressed  apart  from  the  grant  or  denial  of  a  right-of- 
way  on  its  own  merits. 

N§lbro_£ackini_Co1.,  63  IBLA  176  (Apr.  8,  1982) 


While  sec.  504(g)  of  the  Federal  Land  Policy  and 
Hanajsment  Act  of  1976,  43  U.S.C.  ft  1764(g)   (1976), 
indicates  that  the  Secretary  of  the  Interior  nay  charge 
less  than  fair  market  value  for  an  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
us?  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Managamant  Act  of  197b,  43  D.S.C.  ft  1764(g)   (1976),  the 
Secretary  of  the  Interior  nay  charge  less  than  fair 
market  value  for  a  right-of-way  rental.   The  regulation, 
43  CFB  2803.1-2  (c),  implementing  that  provision  sets 
forth  the  circumstances  under  which  no  fee  or  a  fee 
less  than  fair  market  rental  may  be  authorized;  however, 
it  specifically  excludes  cooperatives  whose  principal 
source  of  revenue  is  customer  charges  from  such  consid- 
eration . 

Tri -State  Generation  and  Transmission  Ass'n,  Inc., 
63~IBLA  347~(Apr.  29,  1982)  89~T7d.  227 


while  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  ft  1764(g)   (1976), 
indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

§2£2EEa_§.t§ctr  ic_Coop_erativex_Inc.  ,  64  IBLA  65  (Bay  6, 
1982)""' 

San_Mijuel_POier_AsslnA_Inci,  64  IBLA  172  (May  26,  1982) 

San  Miguel  Power  Association.  Inc..  71  IBLA  213 
liarT  16,  1983T 
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without  prior  authorization  earns  an  applicant  a  right 
to  a  right-of-way  under  these  statutes. 

Prior  to  the  repeal  of  the  right-of-way  previsions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended, 
43  U.S.C.  ft  661  (1976),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a  right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  no  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended,  43  U.S.C. 
ft  661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

Bu»fcle_Bee_Seafoodsx_Inc.  ,  65  IBLA  391  (July  23,  1982) 


The  grant  of  a  right-of-way  for  construction  of  an 
access  road  under  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  is  discretionary.   A  deci- 
sion exercising  that  discretion  to  reject  an  application 
■ay  be  set  aside  where  the  record  on  appeal  discloses 
that  factors  cited  as  the  basis  for  the  decision  are 
inconsistent  with  the  facts  and/or  immaterial  to  a 
determination  of  the  public  interest. 

".iiliai-ii-Siaman,  66  IBLA  53  (July  28,  1982) 


Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  D.S.C.  ft  1764(g)   (1976),  the 
Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a  right-of-way  rental  under  certain 
circumstances.   The  regulation,  43  CFR  2803.1-2  (c), 
implementing  that  provision  sets  forth  the  circum- 
stances under  which  no  fee  or  a  fee  less  than  fair  mar- 
ket rental  may  be  authorized;  however,  it  specifically 
excludes  from  such  consideration  cooperatives  whose 
principal  source  of  revenue  is  customer  charges. 

Northern  Electric  Cooperative.  Inc..  66  IBLA  121 
"(AugT  10,  1982) 


Under  Departmental  regulation  43  CFR  2803.1-2(c)  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a  right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
ft  1764  (g)   (1976)  . 


San_Mig.uel  Power_Ass'nt 
1982" 


.Inc..,  64  IBLA  342  (June  15, 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  U.S.C.  ft  959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  of  a  right-of-way  application  filed  under 
the  Act  of  Feb.  15,  1901,  is  within  the  discretion  of 
the  Secretary  of  the  Interior.   Approval  of  such  an 
application  remains  a  discretionary  matter  under  the 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  ftft  1761-1771  (1976).   Neither  an  application 
for  a  right-of-way  nor  the  building  of  reservoirs, 
pipelines,  and  ditches  on  public  land  and  continued  use 


Where  rental  charges  for  a  reservoir  right-of-way 
are  based  upon  an  appraisal  report  that  does  not  com- 
port with  Departmental  standards,  the  decision  deter- 
mining rental  charges  will  be  vacated  and  the  case 
remanded  for  a  new  appraisal. 


Paradise  Oil_t_Water  £  Lan_d  Develo£menti_Inc . 
268~lNov7  17,  198  2)" 


68    IBLA 


Where    the   current    fair   rental   value   of    a    coniuni- 
cations   site   right-of-way    has   been   determined    in 
accordance   with   accepted   appraisal    procedures   but    where 
the    lessee   has   provided   sufficient    evidence   on   appeal 
to   engender    substantial   doubt   as    to    the   data    utilized 
and    the   conclusion    reached    in   the    appraisal   report,    the 
matter    will    be    remanded    for   reconsideration. 


Denver   6_Rio_Grande_Western_Railroad   Co. 
(Bar.    28,    1983)" 


71    IBLA    352 
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The  Secretary  has  broad  discretion  regarding  the 
a>3ont  of  information  he  may  require  from  the  applicant 
for  a  right-of-way  grant  prior  to  accepting  the  appli- 
cation for  consideration.   The  primary  intended  use  of 
the  right-of-way  grant  —  the  use  of  the  public 
lands  --  oust  be  disclosed.   The  applicant's  inability 
to  disclose  a  secondary  use  --  a  use  resulting  from  the 
prijary  use  --  does  not  preclude  the  Secretary  from  con- 
sidering the  application.   He  Bust  decide  whether  he  is 
informed  adequately  of  necessary  facts  to  apply  the 
relevant  statutory  criteria  based  upon  the  available 
information.   If  so,  he  may  proceed  to  decide  whether 
the  grant  or  deny  the  interest  that  is  sought  based 
upon  the  statutory  criteria  for  FLPMA. 

where  an  applicant  for  a  right-of-way  grant  seeks 
to  use  the  public  lands  as  the  site  for  a  reservoir  but 
is  unable  to  disclose  the  ultimate  use  of  approximately 
82X  of  the  water,  the  Secretary  may  decide  to  proceed 
to  consider  the  application. 

When  the  Secretary  receives  a  right-of-way  applica- 
tion, hs  must  make  two  decisions:   a  preliminary  decision 
to  determine  whether  the  information  submitted  in  the 
application  is  adequate  for  him  to  begin  his  evaluation 
and  a  final  decision  on  whether  to  grant  the  right-or- 
way.   As  part  of  the  final  decision  he  must  define  the 
nature  and  character  of  the  grant,  including  particu- 
lars concerning  costs  to  be  imposed,  location,  and 
terms  and  conditions.   43  U.S.C.  §*  1762,  1763,  1764, 
and  1765  (1976)  . 

Ef  f  ect_of  _t  he_Feder  al_Land_Policy__£_Manajjement_Ac  t_on 
the_Rijht-of ;Wai_A£Ei±£aii°S_£2£_ik2_fiiSdle_Fgrk_of 
the_Powder_Rivar  !§§§Iv2i£«  M-36900  (Supp.  I)  (June  27, 
1933)~~  90  I.D.  345 


Pending  applications  for  rights-of-way  filed  under 
previous  and  repealed  authority  shall  be  considered  as 
applications  under  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.   Such  rights-of-way  are  subject  to 
such  terms  and  conditions  as  the  Secretary  may  pre- 
scribe regarding  extent,  duration,  survey,  location, 
construction,  maintenance,  transfer  or  assignment,  and 
termination.   Termination  for  noncompliance  with  a 
condition  of  the  right-of-way  grant  is  within  the 
discretionary  authority  of  the  Secretary. 

A  decision  exercising  the  discretion  to  terminate 
a  right-of-way  jrant  may  te  reversed  where  the  record 
of  the  decision  does  not  represent  a  reasoned  analysis 
of  pertinent  factors  with  due  regard  for  the  public 

interest. 
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Prior    to    the    repeal    of    the    right-of-way    provisions 
of    the    Act    of    July    26,    1866,    14    Stat.    253,     as    amended, 
43    U.S.C.    «    661     (1970),     by    sec.    706(a)    of    the    Federal 
Land    Policy    and    Management    Act    of    1976,    90    Stat.    2793, 
one    who   appropriated    water    pursuant    to    the    1866    Act 
could    acquire    a   right-of-way    for    reservoirs,    dams, 
pipelines,    ditches,    and    canals   crossing    public    land 
merely    by    constructing   such    improvements,    no    applica- 
tion   to    the    Federal   Government    being    necessary. 

Repeal   of    the    right-of-way    provisions   of    the    Act 
of    July    26,    1866,    14    Stat.    253,    as    amended,    43    U.S.C. 
«    661    (1976),    by    sec.    706(a)    of    the~Federal    Land    policy 
and    Management    Act    of    1976,    90    Stat.    2793,    did    not 
affect    rights-of-way    previously    acquired    under    the    1866 
Act. 

Ri_ Mi_0f f er le ,    77    IELA    80     (Nov.     9,    1983) 


The    holder    of    a    right-of-way    issued    pursuant    to 
Title    V   of    the    Federal    Land    Policy    and    Management    Act 
of    1976,    43    U.S.C.     ««    1761-1771     (197o) ,    is    required 
to    pay   annually,    in    advance,    the    fair    market    value   of 
the    grant.       Appellant's    contention    that    it    should    not 
pay    annual    rental    is    properly    rejected    where    appel- 
lant's   flood    control    project    is    completed    but    the 
right-of-way    grant    remains    in    effect    and    the   land    is 
being    used    for    a    dam,    spillway,    and    reservoir. 

Bene h_La ke_ Ir r ig.a t i on_Co .  ,    78    IBLA    305     (Jan.     12,    1984) 


Under    Departmental    regulation    43    CFR    2803.1-2(c),    a 
nonprofit    electric    distribution    cooperative    whose    prin- 
cipal   source   of    revenue    is    customer    charges    is    not    eli- 
gible   for    an    exemption   or    reduction    of    fair    market 
rental    imposed    for    a    right-of-way    under    the    Pederal 
Land    Policy    and    Management   Act    of    1976,    43    U.S.C. 
*    1764(g)      (1976)  . 

£°l2££d2^te_Electric_Ass'nx_2nci,    79    lElk    53     (Fet.     9, 
1984) 


Where    there    is    no   appraisal    to    support    a 
readjusted    rental    rate    for    a   water    pipeline    right-of- 
way,    a    decision    imposing    the    readjusted    rate   must    be 
reversed. 

A._Keith_Barben,     81    IBLA    332     (June    19,    1984) 


CharlesW^Nelson^    Luci_A^_Nelson,     75    IBLA    115 
(Aug.     15,     1983)" 


annual    right-of-way    rental,    including    no    charge.       now- 
evsr,    no    reduction    or    waiver    of   the    fee    based    on    fair 
market    rental    will    be    made    if    the    right-of-way    user    is 
a    cooperative   or    similar    organization    whose    principal 
source    of   revenue    is    customer    charges. 

Sii_Horn_Canal_AssJ.n,     76    IBLA    283    (Oct.    18,     1983) 

!i§.i.iton2Mohawk_Irrigat  ion_6    Drainaae_District ,    79    IBLA 
303     (Mai.     20,~1984J" 


A   decision    imposing    rental    charges    on    a    Rural 
Electrification   Act    cooperative    for   a    powerline 
right-of-way   grant,    pursuant    to    sec.    504(g)    of    the 
Federal    Land    Policy    and    Management    Act    of    1976, 
43    U.S.C.    *    1764(g)      (1982),    will    be    set    aside    where 
subsequent    to    the   decision    that    section    is    amended, 
P.L.     98-300,     98    Stat.    215     (1984),    to    provide    that 
rights-of-way    shall    be    granted,    without    rental    fees, 
for    electric    facilities    financed    pursuant    to    the    Rural 
Electrification    Act    of    1936. 

La_Plata_Electric_Ass'nx_Inci,    82    IBLA    159     (Aug.    2, 
1984) 


A   decision    imposing    rental    charges    under 
sec.    504  (g )    of    the    Federal    Land    Policy    and    Management 
Act    of    1976,     43    U.S.C.    «     1764(g)      (1982),    for    a    right- 
of-way    for    a    telephone    line    financed    pursuant    to    the 
Rural    Electrification    Act    of    1936    will    be    reversed   on 
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appeal  to  conform  to  the  Act  of  May  25,  1984,  P.L.  98- 
300,  98  Stat.  215,  providing  that  rights-of-way  shall 
be  granted  without  rental  fees  tor  such  facilities. 

Pursuant  to  sec.  504(a)  ot  the  Federal  Land  Policy 
and  Nanajement  Act  of  1976,  43  U.S.C.  $  17614(a)  (1982), 
the  Secretary  of  the  Interior  has  discretion  to  set 
thj  limits  of  a  right-of-way  in  light  of  the  area  to 
be  occupied  by  the  facilities  authorized  thereunder, 
the  area  required  for  operation  and  maintenance  of  the 
facilities,  the  area  required  for  protection  of  public 
safety,  and  the  area  required  for  protection  of  the 
environment  against  unnecessary  damage.   An  appellant 
challenging  the  determination  of  boundaries  for  a 
right-of-way  has  the  burden  of  showing  error. 

Beehiy_3_Telep_hone_Coii_Inc::.,  83  IBLA  86  (Sept.  28, 
i984) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  197b,  BLM  has  the  discretion  to  grant  or  deny  a  road 
right-of-way  across  public  lands,  and  its  decision  will 
be  affirmed  when  the  record  shows  the  decision  to  be  a 
reasoned  analysis  of  the  factors  involved,  made  with 
due  regard  for  the  public  interest.   Therefore,  when 
appellant  proposes  to  build  a  road  across  BLM  lands  to 
provide  alternate  access  to  its  ranch,  but  tails  to 
introduce  evidence  to  counter  BLM  findings  that  the 
site  is  unsuitable  for  road  construction  and  the  area 
would  probably  suffer  extensive  environmental  damage 
from  increased  offroad  vehicle  traffic  use,  the  Board 
will  affirm  the  BLM  decision. 

Chirin.i_Cross_Associates,  83  IBLA  167  (Oct.  15,  1981) 
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terms  and  conditions, 
and  1765  (1976). 


43  U.S.C.  «ft  1762,  1763,  1764, 


Effect  of  the  Federal  Land  Policy, S  Management  Act  en 
£l!S_SiJii!i22i;Ma2_A££li£ation_|or_the_Middle_Fork_of 
the_Powder  River  Reservoir,  M-36900  (Supp.~I)  "(June  27, 
19837"  90  I.D.  3U5 


NATURE  OF  INTEREST  GRANTED 

In  granting  a  right-of-way  over  public  lands  pur- 
suant to  the  Federal  Aid  Highway  Act  of  1958,  23  U.S.C. 
i    317  (1976),  the  Secretary  of  the  Interior  does  Dot 
give  up  administrative  authority  over  the  lands  subject 
to  the  right-of-way.   Subsequent  issuance  of  a  patent 
for  lands  encompassing  a  Federally  granted  right-of-way 
issued  under  the  Federal  Aid  Highway  Act,  su^ra,  does 
not  change  the  Secretary's  jurisdiction  over  the  right- 
of- wa  y  grant . 

State_of_ Alaska,  46  IELA  12  (Feb.  20,  1980) 


A  right-of-way  granted  by  Revised  Statutes 
Sec.  2477  is  a  less-than-f ee  interest  in  the  nature  of 
an  easement.   Following  the  acceptance  of  a  Revised 
Statutes  Sec.  2477  grant  of  right-of-way,  the  Federal 
Government  retains  its  fee  interest  in  the  land,  sub- 
ject to  the  right-of-way,  and  may  dispose  of  it  pur- 
suant to  law. 

State  of  Alaska,  Dept.  of  Transportation  and  Public 
Iacilities7~5  "aNCAE  307  ljune  26,  1981)"     88~I.d7~629 


Amendment  of  sec.  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  to  permit  grants  of 
ri gh ts-jf -way  for  electric  and  telephone  facilities 
without  payment  ot  fees  in  certain  cases  applies  only 
to  rights-of-way  for  transmission  lines,  and  does  not 
include  a  right-of-way  for  a  microwave  radio  site 
within  the  facilities  excused  from  payment  of  fees. 

A  hearing  will  be  ordered  where  issues  of  fact 
concerning  value  are  raised  substantially  disputing  a 
decision  imposing  rental  charges  on  a  Rural  Electrifi- 
cation Act  cooperative  tor  microwave  site  right-of-way 
grant  pursuant  to  sec.  504  (g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1764(g) 
(19b2)  . 


C2i2E^2ilUt  e_E  lect  ric_Ass^n., 
Tnov.  15,  1984) 


Inc. 


83  IBLA  358 


BLM  nay  not  grant  to  a  party,  other  than  the  oil 
and  gas  lessee,  a  right-of-way  to  dispose  of  salt  water 
by  pumping  it  into  the  lessee's  plugged  oil  and  gas 
well  located  on  producing  leased  lands,  where  the 
jrant  effectively  precludes  lessee's  rights  to  further 
explore,  drill,  and  develop  the  leasehold  under  the 
lease  and  the  Mineral  Leasing  Act  by  utilizing  its  own 
well. 

Penroc_Oil_Corp_i_et_al;.,  84  IBLA  36  (Nov.  27,  1984) 


NATURE  OF  DECISION 

when  the  Secretary  receives  a  right-of-way  applica- 
tion, he  must  make  two  decisions:   a  preliminary  decision 
to  determine  whether  the  information  submitted  in  the 
application  is  adequate  for  him  to  begin  his  evaluation 
and  a  final  decision  on  whether  to  grant  the  right-or- 
way.   As  part  of  the  final  decision  he  must  define  the 
nature  and  character  of  the  grant,  including  particu- 
lars concerning  costs  to  be  imposed,  location,  and 


where  regulations  allowed  the  grantee  of  a  highway 
right-of-way  granted  pursuant  to  sec.  8  of  the  Act  of 
July  26,  1866,  43  U.S.C.  «  932  (1976),  otherwise  known 
as  R.S.  $  2477,  to  authorize  within  its  highway  right- 
of-way  a  right-of-way  for  "facilities  usual  to  a  high- 
way," a  subsequent  regulation  change  properly  limited 
that  highway  grant  to  require  one  seeking,  after  the 
effective  date  of  that  regulation,  a  right-of-way  for 
buried  telephone  cables  to  apply  to  the  Bureau  of  Land 
Management  for  authorization. 

Where  regulations  allowed  the  grantee  of  a  high- 
way right-of-way  pursuant  to  sec.  17  of  the  Federal 
Aid  Highway  Act  of  1921,  23  U.S.C.  $  317  (1976),  to 
authorize  within  its  highway  right-of-way  a  right-of- 
way  for  "facilities  usual  to  a  highway,"  a  subsequent 
regulation  change  properly  limited  that  highway  grant 
to  require  one  seeking,  after  the  effective  date  ot 
the  regulation,  a  right-of-way  for  buried  telephone 
cables  to  apply  to  the  Bureau  of  Land  Management  for 
authori  za tion. 

Penasco_Vallei_Tele£hone_Coop_erat  ivet  Inc.  ,  55  IBLA  360 
(June  26,  1981)"" 


Where  a  reclamation  withdrawal  is  modified  by 
public  land  order  to  authorize  a  public  highway  right- 
of-way  pursuant  to  sec.  8  of  the  Act  of  July  26,  1866 
(repealed  1976,  formerly  codified  at  43  U.S.C.  4  932), 
the  nature  and  extent  of  the  rights  authorized  are  con- 
trolled by  the  express  terms  of  the  public  land  order 
restoring  the  land.   A  decision  to  close  a  road  built 
on  a  right-of-way  within  a  reclamation  withdrawal  which 
is  expressly  conditioned  upon  noninterference  with  the 
operation  and  maintenance  of  a  dam  and  related  facili- 
ties will  be  affirmed  where  the  record  supports  a 
determination  by  reclamation  officials  that  public 
access  is  substantially  interfering  with  operations 
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and  maintenance  and  tha  road  has  bean  replaced  by  a 
new  hijhway  open  to  the  public. 

C3!iaty._2f_Imp_erial,  5  0HA  286  (Mar.  16,  1984) 


RIGHTS-OF-WAY- -Con tinued 

OIL  AND  GAS  PIPELINES — Continued 

for  reasons  of  safety  and  site  security,  and  BLM  does 
not  establish  that  the  trailer  conflicts  with  any  man- 
agement objectives. 

P_5_0_Falco1_Inci,  78  IBLA  128  (Dec.  29,  1983) 


R.S.  2U77  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
tha  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a  question  of  Federal  law.   By  the  tine 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.   Thus,  a 
telaphone  cable  buried  along  an  R.S.  2477  highway  with 
a  right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

Mountaia_Bell,  83  IBLA  87  (Sept.  26,  1984) 


R.S.  2477  does  not  provide  for  the  construction 
of  the  grant  according  to  the  law  of  the  state  in  which 
tha  land  subject  to  the  grant  is  situated;  rather,  it 
is  a  question  of  Federal  law.   Rights-of-way  obtained 
by  a  state  pursuant  to  R.S.  2477  do  not  contain  a  legal 
right  on  the  part  of  the  state  to  grant  third-party 
rights-of-way.   Thus,  appellant  was  required  to  obtain 
a  right-of-way  under  43  U.S.C.  t    1761  (1982)  to  bury 
cabla  along  an  R.S.  2477  highway  even  though  appellant 
had  already  obtained  permission  to  bury  the  cable  fro» 
tha  county. 

Mountain  States  Telephone  S  Telegraph  Co.,  8  4  IBLA  1 
(Nov7~21,  1984) 


OIL  AND  GAS  PIPELINES 

The  "going  rate"  approach  for  appraising  rights- 
of-way  for  natural  gas  pipelines  granted  pursuant  to 
tha  Minaral  Leasing  Act  of  Feb.  25,  1920,  as  amended, 
30  U.S.C.  *  185  (1976),  may  be  used  by  the  Bureau  of 
Land  Management  in  determining  the  fair  market  rental 
valua  for  such  grants  where  there  are  sufficient  market 
data  available  to  evidence  sales  of  similar  right-of- 
way  grants  by  private  landowners. 

In  determining  fair  market  rental  value  for  a 
rijht-of-way  for  a  natural  gas  pipeline  granted  pursu- 
ant to  the  Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
amended,  30  U.S.C.  «  185  (1976),  the  Bureau  of  Land 
Management  may  consider  market  data  concerning  acquisi- 
tion of  similar  rights-of-way  across  private  lands  even 
though  the  party  acquiring  those  rights-of-way  had  the 
powar  of  eminent  domain. 

Where  the  record  shows  that  the  Bureau  of  Land 
Management  took  into  consideration  differences  between 
pipeline  rights-of-way  jranted  by  the  Bureau  and  those 
jranted  by  private  land  owners  in  determining  an  adjust- 
ment factor  to  be  applied  to  the  going  rate  to  arrive 
at  the  fair  market  rental  value,  in  challenging  that 
adjustment  figure  the  right-of-way  holder  must  show  by 
positive  and  substantial  evidence  either  that  the 
Bureau  failed  to  analyze  the  proper  differences  or  that 
the  adjustment  factor  failed  reasonably  to  reflect  the 
amount  of  those  differences. 

!!2E.thwa5t_Pip_eline_Corp.i,  6b  IBLA  245  (July  9,  1982) 


Neither  Title  VI  of  the  Civil  Rights  Act  of  1964 
nor  43  CFR  Part  17  require  as  a  mandate  of  law  that  a 
grant  of  an  cil  and  gas  pipeline  right-of-way  include  a 
provision  requiring  the  grantee  to  initiate  an  affirma- 
tive action  program  where  (1)  the  grantee  is  paying 
full  fair  market  value  for  the  right  granted;  (2)  the 
grantee  is  not  the  recipient  of  other  financial  aid  or 
benefits;  and  (3)  there  has  been  no  finding  of  prior 
discriminatory  practices  by  the  grantee. 

Pursuant  to  its  discretionary  authority  under  the 
Mineral  Leasing  Act,  30  U.S.C.  $  185  (1982),  BLM  may 
include  in  a  right-of-way  grant  a  condition  that  the 
holder  develop  and  submit  specific  goals  and  time- 
tables, and  engage  in  affirmative  action  with  respect 
to  the  participation  of  minorities  and  women  in  employ- 
ment and  procurement.   However,  ELM  may  impose  such  an 
affirmative  action  clause  only  if  applied  uniformly  and 
in  a  nonarbitrary  fashion  in  accordance  with  specifi- 
cally identified  Departmental  policy. 

Marathon_Oil_Co.,  83  IELA  137  (Oct.  9,  1984) 


Where  the  Bureau  of  Land  Management  proposes  to 
resolve  the  conflicts  and  inconsistencies  in  its 
appraisal  method  used  to  determine  fair  market  rental 
values  for  natural  gas  pipeline  rights-of-way,  granted 
pursuant  to  the  Act  of  Feb.  25,  1920,  as  amended, 
30  U.S.C.  i  185  (1982),  the  Board  will~not~rule  on  the 
legality  of  the  going  rate  method  of  appraisal,  since 
the  Bureau  of  Land  Management  should  be  allowed  to 
explore  the  full  range  of  options  available  in 
developing  the  proper  appraisal  method. 

J*2£fk»£st_Pi£el_ine_Corp_i (On_ Reconsider  at.ion)_  ,  8  3  IBLA 

204   (Oct.  18,  1984) 


REVISED  STATUTES  SEC.  2477 

While  the  question  of  the  establishment  of  a  pub- 
lic highway  under  the  Act  of  July  26,  1866,  43  U.S.C. 
«  932  (1976),  otherwise  known  as  R.S.  $  2477,  is  ulti- 
mately a  matter  for  the  state  courts,  BLM  may  properly 
decide  the  matter  for  its  own  purposes  where  such  a 
question  arises  during  the  consideration  of  an  appli- 
cation for  a  private  access  road  right-of-way  under 
sec.  501  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  «  1761  (1976). 

A  Bureau  of  Land  nanagement  decision  rejecting  a 
right-of-way  application  for  a  private  access  road, 
filed  pursuant  to  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  *  1761  (1976), 
because  the  road  in  question  is  a  public  highway  estab- 
lished pursuant  to  the  Act  of  July  26,  1866,  43  U.S.C. 
«  932  (1976),  otherwise  known  as  R.S.  «  2477,  will  be 
vacated  where  the  evidence  in  the  record  does  not  sup- 
port the  finding  that  the  road  is  a  public  highway. 

Ii£k_£iEe_et_ali,  55  IBLA  151  (June  8,  1981) 


where  the  holder  of  a  natural  gas  pipeline 
right-of-way  issued  pursuant  to  sec.  28  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  «  185  (1976),  seeks 
to  amend  the  right-of-way  to  include  installation  of  a 
residential  trailer  to  house  security  personnel,  a  BLH 
decision  to  reject  the  application  will  be  set  aside 
whare  the  applicant  demonstrates  that  the  trailer  xs 
necessary  to  operation  and  maintenance  of  the  pipeline. 


A  right-of-way  granted  by  Revised  Statutes 
Sec.  2477  is  a  less- than- fee  interest  in  the  nature  of 
an  easement.   Following  the  acceptance  of  a  Revised 
Statutes  Sec.  2477  grant  of  right-of-way,  the  Federal 
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Government    retains    its    fee   interest    in    the    land,    sub- 
ject   to   the    right-of-way,    and   nay    dispose  of    it    pur- 
suant   t3    la*. 

State   of    Alaska,    Dept.    of   Transportation    and    Public 
Facilities,    5    ANCAB    307     (June   26,    1981)  88    I.  D?   b29 


where    regulations    allowed   the   grantee   of   a    highway 
right-of-way   granted    pursuant    to   sec.    8    of    the    Act   of 
July    26,    1866,    43    U.S.C.    *    932     (1976),    otherwise    known 
as    R.S.     $    2477,    to    authorize   within    its    highway    right- 
of-way    a    right-of-way   for    "facilities   usual    to   a    high- 
way,"  a   subsequent    regulation    change   properly    United 
that    highway    grant    to   require   one    seeking,    after    the 
effective   date   of   that    regulation,    a   right-of-way    for 
buried    telephone   cables   to   apply    to   the    Bureau   of    Land 
Management    for    authorization. 


Penasco    Valley    Telephone    Cooperative,    Inc. 
(June    26,    1981) 


55  IBLA  360 


Where  the  State  of  Idaho  accepted  a  grant  pursuant 
to  sec.  8  of  the  Act  of  July  26,  1866,  43  U.S.C.  *  932, 
otherwise  known  as  R.S.  2477  (repealed,  sec.  706(a) 
of  FLPMA,  90  Stat.  2793)  ,  tor  a  highway  right-of-way 
over  public  lands,  the  State's  right-of-way  remains  in 
effect  pursuant  to  sec.  701(a)  of  FLPBA,  90  Stat.  2786. 

H.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a  question  of  Federal  law.   By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.   Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a  right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

Sa>i!ltii.a._S§it«    Bi    IBLA    b7     (Sept.    26,     1984) 


lDiIS_OF_£Ji£TICE 
(See  .also   Administrative    Procedure,    Appeals,    Contests   6 
Protests,    Contracts,    Hearings,    Indian    Probate,    Practice 
Before    the    Depart ment--if    included    in    this    Index.) 

GENERALLY 

Certified  sailing  is  an  acceptable  form  of  ser- 
vice under  Department  practice.   43  CFR  1821.2-4. 
Sending  land  classification  proposals  and  decisions 
to  a  petitioner-applicant  by  certified  mail  meets  the 
requirements  in  43  CFR  2450.3  and  2450.4  that  those 
documents  be  served  on  the  petitioner-applicant. 

Elbert_Ci_Sowerwinex_Jri,  50  IBLA  15  (Sept.  9,  1980) 


Any  document  which  is  sent  by  certified  mail  to 
an  individual  at  his  record  address  is  considered  to 
have  been  served  at  the  time  of  return  by  the  post 
office  of  the  undelivered  certified  letter,  such  con- 
structive service  being  equivalent  in  legal  effect  to 
actual  service  of  the  document. 

Lite_Sabin,  51  IBLA  226  (Dec.  15,  1980)      87  I.D.  610 

SetlJ_Meiaader,  53  IBLA  139  (Bar.  9,  1981) 


"Service."   where  BLB  sends  a  copy  of  its  decision 
to  an  adversely  affected  party  at  his  address  of  record 
on  Sept.  21;  where  additional  information  containing 
the  party's  more  recent  address  is  filed  with  BLM  on 
Oct.  5;  and  where  BLB  receives  the  mailed  copy  tack  as 
undeliverable  on  Oct.  16  but  does  not  mail  another  copy 
to  the  more  recent  address,  BLM  has  not  mailed  a  copy 
to  the  party's  last  address  of  record,  and  there  is  no 
"service"  under  43  CFR  1810.2.   Where  BLM  has  never 
served  a  copy  of  its  decision  on  an  adversely  affected 
party,  the  time  for  this  party  to  appeal  has  never  com- 
menced, and  the  decision  is  not  effective  per  43  CFR 
4.21(a)  . 

Estate  of  Glenn  F.  Coy.  Resource  Service  Co.,  Inc. , 

52  IBLA  182~7janT  267  1981)  "  ~88~i7d.  236 


Where  the  State  of  Montana  accepted  a  grant  pur- 
suant to  sec.  8  of  the  Act  of  July  26,  1866,  43  U.S.C. 
4  932  (1970),  otherwise  known  as  R.S.  2477,  repealed, 
sec.  70b  (a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2793,  for  a  highway  right-of-way 
over  public  lands,  the  State's  right-of-way  remains 
in  effect  pursuant  to  sec.  701(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90  Stat.  2786. 

R.S.  2477  does  not  provide  for  the  construction 
of  the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  it 
is  a  question  of  Federal  law.   Rights-of-way  obtained 
by  a  state  pursuant  to  R.S.  2477  do  not  contain  a  legal 
right  on  the  part  of  the  state  to  grant  third-party 
rights-of-way.   Thus,  appellant  was  required  to  obtain 
a  right-of-way  under  43  U.S.C.  *  1761  (1982)  to  bury 
cable  along  an  R.S.  2477  highway  even  though  appellant 
had  already  obtained  permission  to  bury  the  cable  from 
the  county. 

32!l!ifik!L_s.L2t£S._I§iSE^2!l§_5-_l§ISaE^El!_Coi,  8  4  IBLA  1 
(Njv.  21,  1984) 


Where  an  appeal  is  taken  from  a  requirement 
laposed  by  BLM  and  the  appellant  complies  with  the 
requirement  during  the  pendency  of  the  appeal,  the 
case  will  be  remanded  for  further  consideration  of  the 
application,  providing  that  such  action  will  not  preju- 
dice the  interests  of  the  United  States  or  any  third 
party. 

State_of_ Alaska,  54  IBLA  373  (May  19,  1981) 


Service  of  a  BLM  decision  is  accomplished  when  it 
is  delivered  to  the  addressee's  last  address  of  record 
by  certified  mail  and  such  delivery  is  substantiated  by 
postal  authorities,  regardless  of  whether  it  was  in 
fact  received  by  the  person  to  whoa  it  was  addressed, 
and  the  prescribed  period  for  initiating  an  appeal  from 
such  decision  commences  on  the  date  of  such  delivery. 

Lillian- Barlow ,  58  IELA  385  (Oct.  21,  1981) 


Where  a  party,  in  the-  course  of  various  prcceed- 
ings  before  the  Department,  asserts  facts  that  would, 
if  proven,  entitle  him  or  her  to  obtain1  patent  to  land 
owned  by  the  United  States,  and  the  litigation  proceeds 
on  the  assumption  that  the  facts  are  as  stated,  appel- 
lant will  not  be  heard  in  a  subsequent  hearing  to  deny 
that  those  facts  existed. 


U£iigd_States_y_r_Richard_Pi_Haskins,  5  9  IBLA  1 
loct.  21,  1981)  "  88  I.D. 
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Where  a  decision  of  a  BLM  state  office  requires 
a  priority  applicant  for  an  oil  and  gas  lease  being 
issued  through  the  simultaneous  filing  system  to  file 
supplemental  information  within  a  specified  period  of 
time,  and  the  information  is  filed  after  this  period 
has  run,  then  delay  in  filing  may  not  be  waived  pur- 
suant to  "3  CFR  1821.2-2  (g),  because  the  rights  of 
applicants  drawn  with  a  subsidiary  priority  have  inter- 
vened . 

F.  Peter_Zoch,  60  IBLA  150  (Nov.  24,  1981) 


where  ELB  rejects  an  oil  and  gas  lease  offer  sub- 
ject to  compliance  within  30  days,  the  30-day  period 
begins  upon  delivery  of  the  decision  to  the  offerer 
at  his  address  of  record. 

BLM  properly  rejects  a  request  for  a  time  exten- 
sion filed  after  termination  of  the  30-day  compliance 
period  where  the  rights  of  third  parties  are  affected. 

£arl_Gerard,  70  IBLA  343  (Feb.  2,  1983) 


Where  the  Bureau  ot  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncompetitive  oil  and 
gas  lease  to  execute  special  stipulations  involving 
protection  ot  cultural  and  paleontological  resources 
on  the  leased  lands  within  30  days,  it  may  properly 
reject  the  lease  offer  when  the  special  stipulations 
are  not  executed  and  submitted  within  the  30  days. 
Howaver,  where  the  offeror  asserts  on  appeal  that  it 
actually  never  received  the  stipulations,  its  failure 
to  execute  the  stipulations  and  return  them  to  BLM  may 
be  treated  as  a  curable  defect,  and  priority  of  filing 
will  be  determined  as  ot  the  date  the  signed  stipula- 
tions are  received  by  BLM. 

First_Mississip_Ei_Cor.Ei.«  62  IBLA  184  (Bar.  9,  1982) 


Where  a  BLH  state  office  decision  requires  supple- 
mental filings  within  a  specified  period  of  time  by  a 
priority  applicant  for  an  oil  and  gas  lease  to  be 
issued  through  the  simultaneous  filing  system,  in  order 
to  avoid  subsequent  BLB  action  to  reject  the  lease 
offer,  the  rights  of  applicants  drawn  with  subsidiary 
priority  do  not  vest  unless  and  until  BLB  takes  action 
to  reject  the  offer.   Where  the  filings  are  subsequently 
received  before  the  rights  of  applicants  drawn  with  a 
subsidiary  priority  have  intervened,  the  delay  in 
filing  may  be  waived  pursuant  to  43  CFR  1821.2-2  (g). 

6§fat§_2i_Isidor_Dee;ar,  63  IBLA  217  (Apr.  13,  1982) 


where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over- tha-counter  noncompetitive  oil  and 
gas  lease  to  execute  special  stipulations  within  30 
days,  it  may  properly  reject  the  lease  offer  when  the 
special  stipulations  are  not  axacuted  and  submitted 
within  the  30  days.   However,  where  the  offeror  subse- 
quently submits  the  signed  stipulations  prior  to  the 
filing  of  a  junior  offer,  the  Board  will  remand  the 
case  to  BLB  so  that  his  offer  may  be  considered  with 
priority  as  of  that  time. 

i£§es_Bi_Chudnow,  68  IBLA  87  (Oct.  22,  1982) 


Where,  on  appeal,  an  oil  and  gas  lease  offeror 
alleges  facts  which,  if  shown,  would  entitle  him  to 
maintain  his  priority,  a  decision  rejecting  the  offers 
will  be  set  aside  and  remanded  to  the  state  office  to 
afford  the  offeror  an  opportunity  to  show  that  the 
facts  are  as  he  has  alleged. 

Wyoming  Cil  S  Hinerals,  Inc.  (On  Reconsideration)  , 
71~IELA  15  (FebT'Io,  1983) 


A  decision  becomes  final  when  the  appeal  period 
has  run  and  the  Bureau  of  Land  Banagement  may  recon- 
sider and  amend  a  decision  pursuant  to  a  petition  for 
reconsideration  filed  during  the  appeal  period. 

Tommy  L.  Alford.  71  IBLA  29  (Feb.  16,  1983) 


Where  ELB  informs  an  offeror  for  an  over-the- 
counter  oil  and  gas  lease  that  it  is  prepared  to  issue 
a  lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  of  BLB's  decision, 
the  decision  is  interlocutory  and  the  30-day  period  for 
filing  a  notice  of  appeal  will  not  begin  until  the 
compliance  period  has  been  concluded. 

Johp.R.  Anderson,  71  IBLA  172  (Bar.  10,  1983) 


Where,  pursuant  to  43  CFR  3112.4-1,  BLB  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and  gas 
lease  applicant  at  her  record  address  that  she  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  ELB  marked  "Unclaimed"  ty  the  Postal 
Service,  and  where  nondelivery  did  not  occur  as  a 
result  of  the  negligence  of  the  Postal  Service,  the 
applicant  is  considered  to  have  been  served  at  the  time 
of  return  tc  BLB  by  the  Postal  Service  of  the  undeliv- 
ered certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  of  the 
notice. 

Bichele  B,  Bawursk.  71  IBLA  343  (Bar.  28,  1983) 


Any  document  which  is  sent  by  certified  mail  to  an 
individual  at  his  record  address  is  considered  to  have 
bean  served  at  the  time  of  return  by  the  Postal  Service 
of  the  undelivered  certified  letter,  such  constructive 
service  being  equivalent  in  legal  effect  to  actual  ser- 
vice of  the  document. 

Although  the  Postal  Service  is  the  agent  of  BLB 
to  deliver  written  communications  to  the  address  of 
record  of  an  applicant,  where  the  applicant  changes  his 
address  giving  notice  only  to  the  Postal  Service  and 
not  to  BLB,  the  Postal  Service  then  becomes  the  agent 
for  the  applicant  who  must  bear  the  responsibility  and 
consequence  for  failure  of  the  Postal  Service  to  prop- 
erly deliver  mail  from  BLB  to  the  changed  address, 
where  the  mail  was  originally  properly  dispatched  to 
the  address  of  record  of  the  applicant. 


Where,  pursuant  to  43  CFR  3112.4-1,  BLB  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and 
gas  lease  applicant  at  his  record  address  that  be  must 
execute  and  return  the  enclosed  lease  form  with  the 
required  stipulations  and  rental,  and  the  notice  is 
returned  to  BLM  marked  "Unclaimed"  by  the  Postal  Ser- 
vice, and  where  nondelivery  did  not  occur  as  a  result 
of  the  negligence  of  the  Postal  Service,  the  applicant 
is  considered  to  have  been  served  at  the  time  of  return 
to  BLB  by  the  Postal  Service  of  the  undelivered  cer- 
tified letter,  such  constructive  service  being  equiva- 
lent in  legal  effect  to  actual  service  of  the  notice. 

Robert  K.  Cambridge.  72  IBLA  66  (Apr.  12,  1983) 


E£2.a.S._Ci_Llt  1  e,._II 1 ,  69  IBLA  210  (Dec.  16,  1982) 


RULES  OF  PRACTICE--Continued 


GENERALLY --Continued 


Where  a  stipulation  as  to  the  admissibility  of 
various  assay  results  is  made  by  the  Government  and  a 
mineral  contestee,  and  the  contestee  clearly  asserts 
his  view  as  to  the  scope  of  the  stipulation,  it  is  the 
obligation  of  the  attorney  for  the  Government,  if  his 
interpretation  differs,  to  clearly  state  his  view  so  as 
to  put  the  contestee  on  notice  as  to  this  conflict, 
where  this  is  not  done,  the  stipulation  will  be 
enforced  in  accordance  with  the  contestee's  under- 
staadin  g. 


Jjune  29,  1983) 


_________._________«  7a  IELA  56 

90  I.D.  262 


IL__E  S_0  F_PR  AC  T  ICE-  -  C  on  t  i  n  ued 
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BLH  may  reject  an  application  for  conveyance  of  a 
federally  owned  mineral  interest,  filed  pursuant  to 
sec.  209(b)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  U3  U.S.C.  $  1719(b)   (1982),  because 
the  applicant  failed  to  pay  estimated  administrative 
processing  costs  within  30  days  of  receipt  of  notice 
to  do  so.   However,  when  BLH  has  failed  to  deduct  the 
fee  submitted  with  the  application  in  its  cost  calcu- 
lation, the  BLH  decision  may  be  set  aside  and  the  case 
remanded  to  BLH  to  afford  the  applicant  another  oppor- 
tunity to  pay  the  corrected  amount. 

Richard  E__Doscherx  Leida  Doscher.  83  IBLA  26t 
7oct.  25,  198i»)~" 


Where,  pursuant  to  43  CFR  3112. 4-1,  BLH  sends 
notice  by  certified  mail  to  a  simultaneous  oil  and  gas 
lease  applicant  at  his  record  address  that  he  must 
execute  and  return  the  enclosed  lease  form  with  the 
rental,  and  the  delivery  stub  shows  the  date  the  first 
attempted  delivery  was  made  but  has  no  date  for  the 
second  attempted  delivery,  and  the  Postal  Service  held 
the  BLH  notice  for  the  required  time,  negligence  by  the 
Postal  Service  is  not  established;  appellant  was  con- 
structively served  and  thus  had  notice,  and  as  he 
failed  to  pay  the  rental  within  the  required  30  days, 
BLM  correctly  rejected  appellant's  oil  and  gas  lease 
application. 

William_Fj._Heins_III,  74  IBLA  133  (June  30,  1983) 


Where  BLH  rejects  an  oil  and  gas  lease  offer,  the 
30-day  period  begins  upon  delivery  of  the  decision  to 
the  offeror  at  his  address  of  record. 

_i____5._________«  75  IBLA  251  (Aug.  25,  1983) 


The  Bureau  of  Land  Hanagement's  transmission  of  a 
decision  to  a  person's  address  of  record  by  certified 
mail  constitutes  constructive  service  even  though  the 
attempt  by  the  post  office  to  deliver  the  document  at 
that  address  was  unsuccessful.   Such  delivery  meets  the 
requirements  of  the  regulations  governing  communica- 
tions by  mail,  43  CFR  1810.2(b). 

_____2___________e______°Ml____I___Inci,  77  IBLA  87 

(Nov.  9,  1983) 


The  waiver  by  an  appellant  of  a  specified  issue 
concerning  current  royalty  payments  during  an  appeal 
before  the  Geological  Survey  under  procedural  rules 
governing  such  appeals  will  be  enforced  upon  appeal  to 
the  Board  of  Land  Appeals. 

S_________£°___ .  78  IBLA  107  (Dec.  20,  1983) 


"Last  address  of  record."   For  the  purposes  of 
43  CFR  1810.2(b),  in  the  context  of  BLH's  processing 
of  a  lease  application,  the  address  stated  on  the 
application  is  to  be  used  as  the  "last  address  of 
record"  unless  the  applicant  has  filed  written  notice 
of  a  change  of  address  with  the  BLH  office  where  the 
application  was  filed. 

When  BLH  mails  a  decision  to  a  lease  applicant 
at  an  address  other  than  the  applicant's  address  of 
record,  BLH  cannot  attribute  constructive  notice  of 
the  decision  to  the  applicant  under  the  provisions  of 
13  CFR  1810.2  (b)  . 

_______5___Q._______»  81  IBLA  144  (Hay  31,  1984) 


The  unit  operator  of  a  producing  unit  has  standing 
to  appeal  the  granting  of  a  right-of-way  to  a  third 
party  for  the  purpose  of  entering  the  lease  and  util- 
izing a  plugged  well,  drilled  by  the  unit  operator,  for 
disposing  of  salt  water  produced  miles  away  by 
strangers  to  the  unit. 

Penroc  Oil  Corp.  et  al. .  84  IBLA  36  (Nov.  27,  1984) 


Where  a  decision  of  the  Eoard  affirming  a  deter- 
mination that  certain  mining  claims  were  abandoned  and 
void  is  reversed  on  appeal  and  the  case  is  remanded  to 
the  Board,  the  decision  of  the  Court  constitutes  the 
law  of  the  case  and  the  Board  will  vacate  its  prior 
decision  and  reinstate  the  mining  claims. 

The  Board  may  decline  to  follow  a  decision  of  a 
Federal  court  in  other  cases  where  the  effect  of  the 
decision  could  be  extremely  disruptive  of  existing 
Departmental  policies  and  programs  and  where,  in  addi- 
tion, a  reasonable  prospect  exists  that  other  Federal 
courts  might  arrive  at  a  differing  conclusion. 

Oregon  Portland  Cement  Co. l_______£__l__emand]_ , 

84  IBLA~186~~(Dec7  2l7~1984) 


APPEALS 

Generally 

It  is  a  proper  exercise  of  discretionary  authority 
for  a  Bureau  of  Land  Hanagement  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a  court  proceeding.   However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.   Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a  hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

Jack_Z.ucier2a.11.  45  IBLA  337  (Fet.  7,  1980) 


Where,  in  a  decision  holding  a  Native  allotment 
for  approval  and  a  State  selection  for  rejection  to 
the  extent  of  a  conflict,  the  Bureau  of  Land  Hanage- 
ment grants  the  State  30  days  to  initiate  a  private 
contest  challenging  the  Native  allotment,  the  30-day 
appeal  period  will  commence  upon  expiration  of  the 
30  days  accorded  the  State  for  initiation  of  a  pri- 
vate contest  and  not  with  receipt  of  the  decision. 

Where  it  appears  that  a  party  did  not  realize  that 
an  election  of  remedies  was  mandated  ty  Departmental 
procedures,  a  decision  requiring  the  initiation  of  a 
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private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a  period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursu.e  a  direct  appeal  on  the  question  of 
whether  a  Government  contest  should  issue. 

State  of  Alaska  v.  Earl  G.  Patterson,  4  6  IBLA  56 
(Fab.  227~19B0) 

state_3f_Alaska,     48    IBLA    229     (June    17,     1980) 


The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  may  review 
decisions  of  the  Geological  Survey  or  the  Bureau  of 
Land  Management  to  determine  whether  such  Secretarial 
regulations,  orders,  or  policies  have  been  correctly 
i iplenented. 

Bass_Enter£rises_Production_Co.,  48  IBLA  11  (May  27, 
1930) 


Where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  ba  valued  in  accordance 
with  a  particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  to  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.   No  hearing  is 
required  as  a  prerequisite  to  the  order. 

Stauf f er_Cheiical_Coi_et_ali,  49  IBLA  JB1  (Sept.  5, 
1980) 


Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a  coal  lessee's  request  under  43  CFR 
3473.3-2  (d)  to  reduce  royalty  due  on  a  coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.   Rather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

Garland_Coal_&_nining._Coi,     49    IBLA    4  00     (Sept.    5,    19B0) 
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appeal   of    his   own    before    the    Board    for    read  judication 
of    the    same   matter. 

Dojiald_Hi_Coierx_Fred_Li_En3lej_ditaai_Resource_Service 
Co..  j._  I  nc.._[Ap_p_ell  ant  sJ_i_Alfred_L.  _E  aster  day  X_E  urea  u  _ol~ 

iiS^_]5iSia§S§!!i_lfigs£ondents)_ 10n_Judicia  j_Re  ma  nd]_, 

50~IBLA~306~(Oct.~14,    1 9807~ 


where,    on    appeal,    an   oil    and    gas    lessee   submits 
evidence    disputing   a    decision   of    the   Geological    Survey 
that    the    land    embraced    by    his    lease    is    not    on    a    known 
geologic    structure   of   a    producing   oil   or   gas   field,    and 
there   is   no    basis   in    the  record    to   support    the    Geolog- 
ical   Survey's    conclusion,    a    decision    increasing    the 
annual    rental    should    be   set    aside   and    the   case   remanded 
for   consideration    by    ELfl   of    appellant's    contentions. 

I^b^rt_L.._Ha.ynie_et_al._,    51    IBL»    1     (Oct.    28,     1980) 


Outlining  the  treatment  to  be  accorded  voluminous 
exhibits,  the  Board  states  that  in  the  event  counsel 
for  either  side  considers  that  information  contained 
in  a  voluminous  exhibit  either  proves  or  may  be  of 
material  assistance  in  proving  a  particular  point,  it 
is  incumbent  upon  counsel  to  specifically  cite  the 
portions  of  the  voluminous  exhibit  relied  upon  by  page 
number,  by  date,  or  by  other  appropriate  reference. 
Absent  specific  citations  to  a  voluminous  exhibit  or  to 
an  appropriate  summary  thereof  in  evidence,  the  Beard 
will  not  undertake  to  determine  the  content  of  this 
type  of  exhibit  in  particular  areas  before  reaching  its 
decision. 

The  Board  seriously  questions  the  wisdom  of  the 
Government  in  not  arranging  for  the  audit  of  multi- 
million  dollar  claims  apparently  advanced  in  good  faith 
by  reputable  contractors,  noting  that  securing  audits 
will  not  only  facilitate  the  examination  of  witnesses 
with  respect  to  quantum  but  are  also  likely  tc  frcve 
to  be  useful  in  establishing  a  basis  for  agreeing  upon 
stipulations  narrowing  the  issues  in  quantum  areas  or 
affording  a  basis  for  arriving  at  a  settlement  prior 
to  the  hearing,  while  it  is  in  progress  or  after  it  has 
been  concluded. 

*££«al_of_Fluor_Utahx_Inci,  IBCA-1068-4-75  (Jan.  15, 
1981)  88  I.E.  41 


where  the  State  of  Alaska  lacks  a  cognizable 
interest  in  the  specific  land  being  sought  by  a  Native 
allotment  applicant  because  that  land  is  either  within 
the  core  township  of  a  Native  village  or  the  Native 
village  has  received  tentative  approval  for  its  selec- 
tion, the  State  does  not  have  standing  to  initiate  a 
private  contest  under  43  CFR  4.450-1.   It  may,  however, 
protest  against  the  allowance  of  the  allotment  and 
appeal  from  an  adverse  decision  under  43  CFR  4.410. 

State_of _Alaska_v.  S  te  ve_Sarakovikof  f  et_alx,  50  IBLA 
284~(0ct.  6,~19B0f~~ 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a  BLH  decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a  notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  not 
subsequently  challenge  this  decision  by  filing  a  new 


"Service."   Where  BLfl  sends  a  copy  of  its  decision 
to  an  adversely  affected  party  at  his  address  of  record 
on  Sept.  21;  where  additional  information  containing 
the  party's  more  recent  address  is  filed  with  BLK  on 
Oct.  5;  and  where  BLN  receives  the  mailed  copy  back  as 
undeli verable  on  Oct.  16  tut  does  not  mail  another  copy 
to  the  more  recent  address,  BLH  has  not  mailed  a  copy 
to  the  party's  last  address  of  record,  and  there  is  no 
"service"  under  43  CFR  1810.2.   Where  BLH  has  never 
served  a  copy  of  its  decision  on  an  adversely  affected 
party,  the  time  for  this  party  to  appeal  has  never  com- 
menced, and  the  decision  is  not  effective  jaer  43  CFR 
4.21(a). 


Estate  of  Glenn  F.  Coy.  Resource  Service  Co. 
52  IBLA  182  "(Jan.  26,  1981) 


Inc_. , 

il.D, 


236 


Where,  on  appeal,  a  mining  claimant  submits  argu- 
ments similar  or  identical  to  those  presented  before 
the  Administrative  Law  Judge  after  the  hearing  had  been 
concluded  and  the  decision  of  the  Administrative  Law 
Judge  correctly  summarizes  the  facts  and  applies  the 
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applicable    law,    the    decision    of    the   Administrative    Law 
Judge   will    be   adopted    by    the    Board. 

Uni  ted_Stat  es_y_1__Vir_dil_Prowell_and  _Meli  nda_ Pro well, 
52    IBLA    256     (Feb.    6,    1981) 
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has  acquired  claims  for  far  more  mineral  than  the  market 
can  absorb  within  the  foreseeable  future. 

Uni£ed_States  »._Oneida_Perli te_Corj>.  ,  57  IELA  167 
(Aug.  27,  1981)"  88  I.D.  772 


Where  there  is  uncertainty  regarding  title  to  the 
oil  and  gas  in  an  acquired  land  tract  embraced  in  an 
oil  and  gas  lease  offer,  and  the  evidence  provided  by 
the  applicant  does  not  provide  a  sufficient  basis  for 
a  legal  opinion  as  to  the  status  of  title,  the  offer 
is  properly  rejected  by  the  BLM.   However,  if  the 
applicant  provides  new  evidence  on  appeal  tending  to 
show  the  existence  of  a  Federal  interest  in  the  oil 
and  gas  in  the  tract,  the  case  may  be  remanded  for 
consideration  of  the  new  evidence. 

Eisard_Ci._SheEardson,  53  IBLA  79  (Mar.  2,  1981) 


Where,  after  initial  wilderness  inventory,  the 
Bureau  of  Land  Management  decides  that  an  area  might 
possess  wilderness  characteristics,  an  appellant  who 
objects  to  such  a  determination  must  show  that  there  is 
no  realistic  possibility  that  these  lands  may  be  suit- 
able for  wilderness  designation. 

iSELI_2i_Sey.nokds,  5U  IBLA  300  (Apr.  29,  1981) 


Adjudication  of  an  appeal  before  the  Board  of 
Land  Appeals  is  necessarily  based  on  the  information 
included  in  the  case  file.   Where  there  is  nothing  in 
the  case  file  to  support  BLH's  basis  for  rejecting  an 
oil  and  gas  lease  offer,  BLH's  decision  rejecting  the 
offer  will  be  reversed. 

Patricia_B:._As.oroso,  55  IBLA  190  (June  16,  1981) 


The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  may  review 
decisions  of  the  Geological  Survey  to  determine  whether 
such  Secretarial  regulations,  orders,  or  policies  have 
been  correctly  implemented. 

SuDerior_0il_COj.,  57  IBLA  KOM  (Sept.  lu  ,  1981) 


Neither  the  State  of  Alaska  nor  an  instrumentality 
thereof  has  standing  to  appeal  a  decision  which  recog- 
nizes that  full  title  to  a  parcel  of  land  is  in  the 
State,  absent  a  showing  of  injury  in  fact  from  such  a 
decision . 

State_of_ Alaska,  58  IELA  118  (Sept.  2"»,  198  1) 


A  finding  by  BLM  that  some  statutory  mechanism  has 
been  triggered  which  automatically  divests  a  right  does 
not  and  cannot  mean  that  the  adversely  affected  party 
is  denied  recourse  to  the  appellate  process.   The  Board 
of  Land  Appeals  is  the  exclusive  arbiter  of  its  juris- 
diction, and  neither  employees  of  BLH  nor  attorneys  of 
the  Office  of  the  Solicitor  may  create  or  deny  the 
right  of  appeal  to  the  Board. 

lSias_Oil_and_Gas_Cor£i,  58  IBLA  175  (Sept.  28,  1981) 

88  I.D.  879 


On  appeal  from  or  review  of  tha  initial  decision, 
the  agency  has  all  the  powers  which  it  would  have  in 
making  the  initial  decision.   The  powers  of  an  agency 
reviewing  an  initial  or  recommended  decision  of  an 
Administrative  Law  Judge  are  greater  than  those  of  an 
appellate  court  reviewing  the  decision  of  a  trial  judge. 

Onkt§d_States_vi_Dunbar _Stone_Coi(  56  IBLA  6l  (July  10, 
1981) 


Where  the  definition  of  "road,"  utilized  in  the 
Wilderness  Inventory  Handbook,  cannot  be  said  to  be 
contrary  to  the  statutory  language  or  legislative 
intent  manifested  in  sec.  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  U3  U.S.C.  «  1782 
(1976),  decisions  employing  such  definition  will  not  be 
set  aside  on  appeal  unless  it  can  be  shown  that  it  was 
improperly  applied. 

Calif or nia_State_Lands_Cgmmission,  58  IBLA  213 
(Sept.  29,  198lf 


An  appeal  may  be  decided  on  the  basis  of  a  theory 
not  advanced  by  the  parties  so  long  as  the  theory  is 
consistent  with  the  facts  of  record  or  legitimate 
inferences  therefrom. 

*EE£it_2£_Sinj.leton_Cgntract  ing__Corp_i.,  IBCA-lUl  3-12-80 
(Aug.  12,  1981)  "  88  I.D.  722 


Where,  following  the  contest  of  a  number  of  mining 
claims,  a  decision  is  rendered  by  an  Administrative  Law 
Judge  holding  certain  claims  and  portions  of  claims  to 
be  valid  and  invalidating  the  remainder  for  lack  of 
mineral  or  as  embracing  excess  mineral  reserves,  and 
the  Government  appeals  from  that  decision  but  the  claim- 
ant does  not,  that  decision  will  be  set  aside  and  the 
case  remanded  for  rehearing  on  the  basis  of  a  judicial 
decision  in  another  case,  made  while  the  subject  appeal 
was  pending,  that  there  can  be  no  invalidation  of  mining 
claims  by  this  Department  on  a  finding  that  the  claimant 


Where  a  decision  by  an  officer  of  the  Department 
has  become  final,  the  principle  of  res  judicata  will 
operate  to  bar  consideration  of  a  new  appeal  arising 
from  a  later  proceeding  involving  the  same  claim  and 
same  issues,  absent  compelling  legal  or  equitable 
reasons  for  reconsideration. 

iiIIiia_Barlow,  58  IBLA  385  (Oct.  21,  1981) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herticidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  ELM's  noncompliance  therewith. 

i&£&£&£*S.,  60  IBLA  1  (Nov.  12,  1981) 

Susan_Delles_et_ali,  66  IBLA  «07  (Aug.  31,  1982) 
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Where,  on  appeal,  an  oil  and  gas  lessee  submits 
evidence  disputing  a  decision  of  BLH  that  a  portion  of 
the  land  embraced  by  his  lease  is  on  a  known  geologic 
structure  of  a  producing  oil  or  gas  field,  and  there 
is  no  basis  in  the  record  to  support  BLM's  determina- 
tion, the  decision  will  be  set  aside  and  the  case 
reianded  far  consideration  by  BLH  of  appellant's  con- 
tentions. 

He_bur__T___r__tr_n_,  bO  IBLA  140  (Nov.  24,  1981) 


Where  a  homestead  patent  is  impressed  with  the 
reservation  of  a  right-of-way  for  a  material  site  which 
is  held  and  operated  by  a  state  agency,  the  Department 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  or 
whather  it  should  be  canceled. 

St_te__f__la__a,  b2  IBLA  187  (Mar.  9,  1982) 


J!i!LES_OF_PRACTICE--  Continued 
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Generall_--Continued 

set  aside  on  appeal  unless  it  can  be  shown  that  it  was 
applied  improperly. 

K_nnecott_C_r__,  66  IELA  249  (Aug.  17,  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).   Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  because,  as  a  general  rule,  the  Board  dees 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

8§!>e «able_Eneri2i_ Inc.,  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


Where    an    individual,    named    as    an    adverse    party 
in   a    proceeding    before    the    Board    of    Land    Appeals,    is 
duly   served    with   notice    of    that    fact,    and    is    given    the 
opportunity    to   participate   in   the   proceeding    but    fails 
to   do   so,    the    matter    becomes   res    judicata    upon    the   ren- 
dering   3t    the    Board's    decision    and    the   party    may    not 
subsequently   challenge    the   decision    in    a    new    appeal 
befare    the    Board    from   the    Bureau    of    Land    Management's 
ministerial    action    implementing    the   decision. 

Ra___a2___eckla_Productions__Inc.,     63    IBLA    357 
(Apr.    29,    1982f 


The    Board   of    Land    Appeals    must    defer    to    the    Secre- 
tary's   decision    to   approve    the   granting    of    a    contract, 
where    such    approval    implicitly    ratifies    the   entire 
process    which    led    up    to    issuance   of   the   contract 
itself,     including   compliance    with    the    National    Environ- 
mental   Protection    Act    of    1969,    42    U.S.C.    44    4321-4361 
(1976).      The   Board    has    no    jurisdictional   authority    to 
entertain    appeals    concerning    matters   covered    by    the 
Secretarial    action    except    in   the    limited    circumstance 
where   the    appellant's   object   clearly    is    to   show    BLM's 
noncompliance    therewith. 

fi°H_ld_Pa.Y. «    68    IBL*    26     (Oct.    21,    1982) 


Where  an  appellant  fails  to  meet  criteria  in 
4 3  CFR  1.3  for  who  may  practice  before  the  Department, 
he  lay  not  appear  on  behalf  of  others,  and  his  standing 
must  be  determined  based  on  his  claim  of  property 
interest  on  his  own  behalf. 

Er_in______rr_,  7  ANCAB  63  (May  19,  1982)   89  I.D.  242 


Where  the  assignee,  in  effect,  withdraws  his 
request  for  approval  of  an  assignment,  an  appeal  filed 
by  the  assignor  as  to  the  validity  of  the  assignment 
will  be  dismissed  as  moot. 

Champlin  Petroleum  Co..  Wayne  E.  DeBord.  68  IELA  9C 
(Oct.  22,  1982) 


Upon  assuming  jurisdiction  of  an  appeal,  the  Board 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  in  making  a  decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

fii_Jay__Kidd,  66  IBLA  71  (July  29,  1982) 

Shiny  Rack  .Mining  Corp. (Qn_R_consideration_,  ??  IBLA 

261  (Nov.  30,  1983) 


A  notice  of  appeal  mast  be  filed  within  30  days 
after  appellant  is  served  with  the  decision  from  which 
he  is  appealing.   When  a  party  does  not  appeal,  the 
doctrine  of  administrative  finality,  the  administrative 
equivalent  of  res  judicata,  generally  bars  considera- 
tion of  the  same  issue  in  a  later  appeal. 

y.iE.i!l._2i_Pe.t.erson,  66  IBLA  156  (Aug.  10,  1982) 


Where  ELM  unconditionally  rejects  an  oil  and  gas 
lease  offer  tut  provides  a  period  of  30  days  in  which 
to  cure  a  deficiency  the  decision  is  not  interlocutory 
and  the  30-day  period  tor  filing  a  notice  of  appeal 
begins  upon  receipt  of  the  decision. 

£arl_Gerard,  70  IELA  343  (Feb.  2,  1983) 


where  BLM  affords  an  offeror  a  period  of  30  days 
to  execute  stipulations  as  a  condition  to  issuance  of 
an  oil  and  gas  lease  and  states  that  failure  to  comply 
will  result  in  rejection  of  the  offer  to  lease,  the 
decision  is  interlocutory  and  there  is  no  right  of 
appeal.   The  offeror  may  elect  to  comply,  to  comply 
under  protest,  or  to  let  the  30-day  period  run  without 
complying  and  appeal  the  resulting  BLM  decision 
rejecting  the  offer.   In  the  latter  case  the  offeror 
has  waived  the  right  to  comply  and,  if  the  appeal  is 
unsuccessful,  the  rejection  is  final  and  no  additional 
opportunity  to  execute  the  stipulations  will  be  granted. 


Where  the  definition  of  "road,"  utilized  in  the 
Wilderness  Inventory  Handbook,  cannot  be  said  to  be 
contrary  to  the  statutory  language  or  legislative 
intent  manifested  in  sec.  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1782 
(1976) ,  decisions  employing  such  definition  will  not 


For.tune_0iJ._COi,  71  IBLA  153  (Mar.  9,  1983) 


90  I.D.  84 
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A  protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.   Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

S2k4ia_§!L2dras,  72  IBLA  120  (Apr.  14,  1983) 

P2tE±£i§_C.._Alker,  79  IBLA  123  (Feb.  22,  1984) 


Generallj--Cont  inued 

The  Board  of  Land  Appeals  has  no  jurisdiction  to 
hear  an  appeal  by  a  mining  claimant  from  a  BLM  decision 
classifying  land  for  lease  or  sale  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as  amended, 
43  U.S.C.  ««  869  to  869-4  (1976),  which~has  become  a 
final  order  of  the  Secretary. 

Ronald_Ri_Grahami_Dorothy__Li_Graham,  77  IBLA  17a 
(Nov.  17,  1983) 


A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  the  lands  involved  will  not 
regenerate  within  the  time  contemplated  by  the  appli- 
cable rules  bears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusion. 

A  party  who  challenges  a  decision  to  sell  tuber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  recrea- 
tional values,  or  the  economic  stability  of  surrounding 
communities  must  show  not  only  that  some  adverse  effect 
will  result  because  of  timber  harvesting,  but  that 
these  effects  are  of  sufficient  magnitude  so  as  to 
render  the  decision  to  harvest  contrary  to  the  appli- 
cable laws  and  regulations. 

In_re_Lick  Gulch_rimber  Sale,  72  IBLA  261  (Apr.  28, 
1933)  "  90  I.D.  189 


The  Board  of  Land  Appeals  will  not  consider  a 
general  protest  against  a  regulation  where  appellant 
has  not  shown  how  the  appealed  decision  applied  or 
implemented  the  regulation. 


2«i2£i_tt!ii»  7"  IBLA  139  (July  6,  1983) 


90  I.D.  289 


An  appeal  filed  for  an  appellant  by  an  attorney- 
in-fact  wh3  is  not  himself  qualified  to  practice  before 
the  Department  under  4  3  CFR  1.3  is  subject  to  summary 
dismissal. 

Ant.!l2!iy._Ch.iarenza_et_ali,  74  IBLA  350  (July  28,  1983) 


Where  an  oil  and  gas  lease  offer  is  regected  based 
on  the  conclusion  that  the  land  sought  evolved  frcm  the 
bed  of  the  Yellowstone  River  subsequent  to  North 
Dakota-lion  tana  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  to  show  the  existence  of  islands  in  the  river 
prior  to  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 
decision  rejecting  the  offer  say  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

fi£».y_Ai_£rovinse,  78  IBLA  85  (Dec.  16,  198  3) 


BLM  classifications  of  land  as  suitable  for 
disposition  by  public  sale  are  not  subject  to  appeal  to 
the  Board  of  Land  Appeals.   Likewise,  BLM's  dismissal 
of  a  protest  against  a  resource  management  plan  is  not 
appealable  to  the  Board.   In  each  instance,  other  pro- 
visions for  agency  review  have  been  made  by  regulations. 

Oreaon_Natural_Respurces_Council ,  78  IBIA  124  (Dec.  27, 
19837 


A  decision  by  the  Deputy  Assistant  Secretary — 
Indian  Affairs  (Operations)  under  25  CFR  Part  2  that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

£l£l!22_^i_!!l3i_ii_£§£iII_*£sistant_Secretarj!;;Indian 
l£dian_Af  f  airs_JOr.era  tionsj_7  12  IBIA  146  (Jan.  27, 
198  4)  "  91  I.D.  4  3 


A  coal  lease  clause  which  implements  a  statutory 
benefit  is  not  ambiguous  where  the  terms  to  be  applied 
are  expressed  in  a  regulation  which  is  cited  in  that 
clause.   Where  there  is  no  allegation  that  the  appli- 
cable process  is  erroneous  or  that  a  cognizable 
intarast  has  been  adversely  affected,  the  proposed 
clause  of  the  readjusted  lease  will  be  affirmed. 

0£_£2E.t>i.  7U  IBLA  3B9  (July  29,  1983) 


A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  allowable  cut  has  been  exceeded  and 
that  pertinent  environmental  considerations  were  dis- 
regarded bears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusions. 


In_re_p_tter_Slide  Tiaber_Sale,  75  IBLA  380  (Aug. 
1933) 


31, 


Where    the    Eureau    of    Land    Management    issues    various 
decisions    applying    precedents   of    the    Interior    Board   of 
Land    Appeals,    which    precedents    have   subsequently    teen 
reversed    on   appeal    to  Federal   court,    the   decisions   of 
the    Bureau   must    be   reversed. 

f)ark_Wgods_et_ali,    79    IELA    129     (Feb.    22,    1984) 


If    an    assignment    is    approved    by    ELM    after    BLM    has 
received    notice    that    a    private    dispute    exists   as    to 
the    validity   or   effect   of   the    assignment,    but    before 
resolution   of    the    private   dispute,    fairness   dictates 
that    the   assignment    be   vacated   to   restore   status   quo 
pending    resolution   of    the   dispute. 

Charles    H.    Dorman    et    al. [A  ££ella  nts^i_Robert_L_._Mej(erJt 

5oaer_H._Ramsey._JA£jielleesl,     79    IBLA    209     (Feb.    28,    1984) 


A    decision   by   an   officer   of    the    BLM    which    does   not 
fall    within    any  of    the   enumerated   exceptions   in   43    CFR 
4.410    is   subject    to    appeal   to   the    Board   of   Land    Appeals 
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and    a    DLH   officer    is    without    authority    to   state   other- 
wise. 

Utah    Wilderness_Ass'n,    BO    IBLA    61    (Bar.    JO,    1981) 

91    I.D.    165 


A  decision  by  an  Administrative  Law  Judge  setting 
aside  a  BLB  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a  temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a  grazing  permit  for  the  additional 
forage  within  a  particular  allotment  in  accordance  with 
43  CFB  4110.3-1  and  4110.5. 

Bil  Pershall_vi_Bureau_of_Land_Bana3ement ,  80  IBLA  168 
"(Apr.  13,~l9B4J" 


Where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  administrative  law 
judge.   However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Board  may  determine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

State_of_AlasliaA_Bari_Frances_DeHart,  82  IBLA  165 
(Auj.  67  1984) 


A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  clearcutting  is  an  inappropriate 
method  to  be  employed  and  that  pertinent  environmental 
considerations  were  disregarded  bears  the  burden  of 
establishing  both  the  factual  predicates  and  the  ulti- 
mate conclusions. 

Cortin_Bitchell_S_STAHD,  82  IBLA  275  (Aug.  31,  1984) 


Where  a  1974  decision  to  issue  a  highway  right- 
of-way  is  not  challenged  on  appeal  until  1980,  the 
doctrine  of  administrative  finality  bars  consideration 
of  the  legal  basis  for  the  1974  right-of-way  grant. 

where  a  village  land  selection  conveyance  under 
the  Alaska  Native  Claims  Settlement  Act  is  made  subject 
to  a  highway  right-of-way  for  a  maintenance  site  held 
by  a  state  agency,  the  Department  of  the  Interior 
retains  jurisdiction  to  determine  whether  the  right-of- 
way  shauld  continue  or  be  canceled. 

Bering  Straits  Native  Corp..  Council  Native  Corp.. 
83~IBLA  280  (Oct.  25,  1984) 


A  party  who  challenges  a  decision  to  sell  timber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  property 
values,  or  the  economic  stability  of  surrounding  com- 
munities must  establish  the  decision  to  proceed  with 
the  timber  sale  is  erroneous. 

In  re_Crooked_Cedar  Timber  Sale,  83  IBLA  329  (Nov.  5, 
198  4) 
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Answers 

The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  ty  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).   Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  because,  as  a  general  rule,  the  Board  dees 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

J'enewable^Energ.i.^InCi,  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


Burden_of    Proof 

Where   the   current    fair    rental    value   of    a    small    tract 
lease   has   been    determined    in    accordance   with    accepted 
appraisal    procedures    and   the   lessee    contends    that    the 
rental    is    excessive,    the   burden    is    upon    the    lessee    to 
prove    by    positive,    substantial    evidence   that    the    apprai- 
sal   is    in   error. 

fil*lt_l:5iS_i!°»e2wJ!ers_Ass^n,    48    IBLA    159    (June    9,    1980) 


The    assertion    that    annual    assessment    work    has    not 
been    performed    is    the   assertion    of    a    negative   fact.      If 
an   examination   of    the   mining   claims   and    the    nearby    lands 
does    not    reveal    the    accomplishment    of    the   required    work, 
and    there    is    no   record    of   any    such    work    having    been    per- 
formed,   then   evidence   to   this    effect    would    te   sufficient 
to   establish   a    prima    facie   case.      It    would    then   devolve 
upon    the   claimant    to   show    by    a    preponderance    of   the 
countervailing    evidence   that    he    has   substantially   com- 
plied   with    the   statute. 

In    a    Government    contest    proceeding    to    determine    the 
validity   of    a    mining    claim,    the   claimant    is   always    the 
proponent    of    the   rule   or   order,    always    the   one   claiming 
to    have   earned    the    benefit   of    the    mining    laws    through 
his    compliance    therewith.      Regardless   of    whether    the 
issue   on    which    the    validity   of   the   claim   rests    is    dis- 
covery,   mode   of    location,    or    performance    of    assessment 
work,    the    relative    position    and   obligation    of    the   con- 
testant   and    the   contestee    remain    the    same. 

5£iiS4_States_vi_Catlin_Bqhme_et_alit_United_States_v. 
Exxon    Corp.  ,et    al . ,    United   Statesv.    Aidabel  le  ,  Brown 
et7_al..,     48    IELA    267     (June~3o7    1980)  87~l7c7~248 


A    decision    reached    in    the   exercise    of    adminis- 
trative   discretion    relating   to    the   adjudication    of 
grazing    privileges   may    be   regarded    as    arbitrary    and 
capricious   only    where    it    is   not    supportable   on    any 
rational    basis,    or    where    it    is   shown    that    it    does    not 
represent    substantial   compliance    with    the   grazing    reg- 
ulations.     The    burden    is   upon    the    appellant    to   show 
by    substantial   evidence    that    a    decision    is    improper   or 
unreasonable. 

Bert  ,  N.  i  Smith  ,  .Paul    Smith,  y.    Bureau,  of    Land   ttanage- 
ment7~48    IBLA    385     (July~ll7    1980) 

Bureau    of    Land    Management    v.    Wagon    WheelRanch^    Inc., 
62    TbLA~55     (Feb.~25,    1982)"" 

Ruskin   Lines.    Jr.    v.    Bureau   of    Land    Management, 
76    IBLA    170     (Sept.     30,    1983) 
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In  a  Government  contest  of  a  mining  claim  for  which 
an  application  for  patent  has  been  filed,  the  Government 
assumes  the  burden  of  going  forward  with  sufficient  evi- 
dence to  establish  a  prima  facie  case;  the  burden  then 
shifts  to  the  claimant  to  show  by  a  preponderance  of  the 
evidence  that  the  claims  are  valid.   A  claimant  estab- 
lishes the  validity  ot  his  claims  by  a  preponderance 
of  the  evidence  where  the  claimant's  witness,  testifying 
to  the  validity  of  the  contested  claims,  is  found  to  be 
more  credible. 


On i ted  ___________________________ nix, 

"(Sept.  2U,  1980) 


50  IBLA  110 


The  burden  of  proof  as  to  the  character  of  land 
applied  for  under  the  Swamp  Land  Acts  falls  upon  the 
applicant. 

S__t__ot_C_  lit  o_ni____toc__a _______  logmen  t_Cor__., 

51  IBLA  3  (Oct7~28,  1980) 


In  a  case  involving  the  assertion  of  a  differ- 
ing site  conditions  claim  under  a  contract  for  the 
construction  of  concrete  lined  tunnels  for  the  Navajo 
Indian  Irrigation  Project,  the  Board  follows  the  Court 
of  Claims  in  holding  that  it  is  not  necessary  for  the 
"indications"  in  the  contract  to  be  explicit  or  spe- 
cific, it  being  sufficient  for  there  to  be  an  indica- 
tion on  the  face  of  the  contract  documents  causing  a 
bidder  reasonably  to  expect  that  there  were  no  "sub- 
surface or  latent"  physical  conditions  at  the  site 
differing  materially  from  those  indicated  in  the 
contract. 

A_£3al__f_rl______ah__Inc_,  I BCA-1068-U-75  (Jan.  lb, 

1981)  "  88  I.D.  «1 


Where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  a  dis- 
covery, the  Government  will  have  established  a  prima 
facie  case  of  the  lack  of  a  discovery. 

A  mining  claimant  will  not  have  satisfied  his  burden 
of  proof  with  respect  to  marketability  where  the  evi- 
dence indicates  a  superabundance  of  the  mineral  of  com- 
mercial quality  such  that  supply  exceeds  demand  and  the 
claimant  fails  to  show  that  his  mineral  deposit  pos- 
sesses a  unique  advantage  over  other  deposits  from 
potentially  competitive  sources. 


______ _3t ________ r_e_pred^e_Cgrp_, 

(Apr.  28,  198lf 


5U  IBLA  281 


where  a  Government  mineral  examiner  testifies  that 
he  has  examined  a  mining  claim  and  found  the  mineral 
values  insufficient  to  support  a  finding  of  a  discovery, 
the  Government  will  have  established  a  prima  facie  case 
of  the  lack  of  a  discovery. 

y«Lt£i_S_ate__v___lice_____ous___t_al_,  56  IBLA  3b 
Tjuly  8,  1981) 


In  a  Government  contest  of  a  mining  claim  for 
which  an  application  for  patent  has  been  filed,  the 
Government  assumes  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie  case; 
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the  burden  then  shifts  to  the  claimant  to  show  ty  a 
preponderance  of  the  evidence  that  the  claim  is  valid. 

United  States  v.  C.  J.  A nderson__C___ose£h_ Anderson , 
57  IBLA  256  (Aug.  28,~1981) 


The  Federal  Land  Policy  and  Ma nagement  Act  of  1976 
requires  the  Secretary  of  the  Interior  to  manage  public 
lands  under  principles  of  "multiple  use"  and  "sustained 
yield,"  and  the  statutory  definition  of  these  concepts 
recognizes  the  need  for  latitude  and  discretion  in  their 
implementation.   As  the  Secretary's  delegate,  BLH  has 
the  responsibility  of  administering  such  policies  and 
programs,  and  BLH  must  be  accorded  correlative  powers 
of  reasoned  discretion  in  discharging  these  duties. 
Therefore,  so  long  as  the  BLM  policy  or  implementing 
action  is  based  on  a  consideration  of  all  relevant  fac- 
tors and  is  supported  by  the  record,  the  Board  will  not 
disturb  it  absent  a  clear  showing  that  it  is  contrary 
to  statute  or  regulation  or  otherwise  erroneous. 

Ai£i2iliSi#  60  IBLA  1  (Nov.  12,  1981) 


An  appellant  or  intervenor  requesting  this  Bcaid 
to  reverse  a  Bureau  of  Land  Management  decision  regard- 
ing the  inclusion  or  exclusion  of  a  unit  of  land  as  a 
wilderness  study  area  must  show  the  decision  to  be 
based  on  a  clear  and  specific  error  of  law  or  fact, 
otherwise  the  Board  will  affirm. 

J!S£liI±_S.=_J!____aa_.  60  IBLA  5H  (Nov.  17,  198  1) 


The  Government  failed  to  sustain  its  burden  of 
proving  that  the  malfunctioning  of  discharge  gate 
valves  required  for  an  irrigation  system  was  due  to  the 
valves  not  meeting  the  requirements  of  the  specifica- 
tions rather  than  a  result  of  the  Government's  failure 
to  provide  a  filtering  device  in  the  irrigation  system 
to  keep  out  damaging  foreign  matter.   Noted  by  the 
Board  was  the  fact  that  under  the  maintenance  warranty 
provision  on  which  the  Government's  claim  is  based,  the 
contractor  is  not  responsible  for  repairing  defects  or 
failures  due  to  negligence  in  the  operation  of  the  irri- 
gation system  by  the  Government  or  its  agents. 

A££_al_of_Armstron_____rms_rona___Inc_  ,  IBCA-13  11-10-79 
(Jan.  29,  1982)  89  I.D.  30 


A  decision  of  the  State  Director  designating  an 
inventory  unit  as  a  wilderness  study  area  will  not  te 
disturbed  on  appeal  where  the  appellant  fails  to  meet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  More  than  mere  disagree- 
ment with  BLM's  conclusion  is  required  to  reverse  its 
decisions  or  place  a  factual  matter  at  issue. 

L_____Corneli_s,  61  IBLA  279  (Feb.  2,  1982) 


A  first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

A_p_eal_of  Granite_Constructipn_Co. ,  I ECA-15C0-8-81 
"(Feb.  127~1982) 
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Where    the   current   fair   rental    value   of    a   cabin 
sits   has    been    deteruined    in    accordance   with   accepted 
appraisal   procedures  and    the    permittee   contends   that 
the   rental    is   excessive,    the    burden    is   upon    the    per- 
mittee   to   prove    by    positive,    substantial   evidence    that 
the   appraisal   is   in  error. 

H°5S£..ii_Stroud_et_ali,    4    OHA    257     (Apr.    9,    1982) 


A  decision  cancelling  a  cooperative  agreement  for 
private  maintenance  of  wild  free-roaming  horses  will 
be  affirmed  on  appeal  where  the  record  indicates  the 
horses  were  commercially  exploited  as  rodeo  bucking 
stack  in  violation  of  the  cooperative  agreement  and  the 
relevant  regulations. 

Cecil_BcCandless_et_al..,  64  IBLA  76  (Bay  10,  1982) 


An  appellant  will  be  held  to  have  failed  to  sus- 
tain its  burden  of  proof  and  the  appeal  will  be  denied 
where  appellant's  case  is  submitted  on  the  record  with- 
out a  hearing  and  the  record  consists  only  of  contract 
docuaents,  correspondence,  and  pleadings  alleging  that 
the  Contracting  Officer's  decision  is  erroneous.   Dis- 
puted allegations  do  not  constitute  evidence  and  cannot 
be  accepted  as  proof  of  facts. 


Appaal  of  E.  H.  Shite  6  Co. 
i982) 


IBCA-1216-9-78  (July  19, 


On  appeal  from  a  BLH  decision  rejecting  an 
offeror's  competitive  bid  for  a  geothermal  lease  on 
the  basis  of  Geological  Survey's  valuation  of  the 
tract  sought  to  be  leased,  the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.   In  the  absence  of 
such  a  showing,  BLH  is  entitled  to  rely  on  the  technical 
expertise  of  Seological  Survey. 

Shaw_Besourcest_Inci,  66  IBLA  57  (July  29,  1982) 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  13  CFB  Subpart  i»100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement.  Implementation  of  the  Taylor  Grazing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.   A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a  decision  is  improper  or 
unreasonable. 

Buskin  Lines.  Jr,  v.  Bureau  of  Land  Hanaqement.  66  IBLA 
r09_TIug.  10,  1982)" 
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latent  defects,  fraud,  or  such  gross  mistakes  as  amount 
to  fraud. 

Appeal  of  Bergen  Expo  Systems^  Inc^ ,  IBCA-1348-4-80 
(Sept.  9,  1982)  89  I.D.  449 


A  claim  of  constructive  change  is  denied  where  the 
appeal  is  submitted  for  decision  on  the  record  without 
a  hearing  and  the  appellant's  case  consists  entirely  of 
allegations  contained  in  its  claim  letter  or  complaint. 
Allegations  do  not  constitute  proof  of  essential  facts 
which  are  disputed. 

Appeal  of  Western  States  Construction_Cgix_Inc.  ,  IBCA- 
1466-6-81  (Sept.  21,"i982) 


A  contractor  has  the  burden  of  producing  evidence 
showing  that  he  is  entitled  to  relief  on  the  basis  of 
claims  made,  and  the  appeal  will  be  denied  where  the 
record  does  not  support  appellant's  contentions  and 
appellant  fails  to  appear  at  the  hearing  scheduled  at 
its  request  and  adduces  no  evidence.   Disputed  allega- 
tions do  not  constitute  evidence  and  cannot  be  accepted 
as  proof  of  facts. 

Appeal,  of  .Dexter  Cedar.  IBCA-1535-11-81  (Sept.  30,  1982) 


A  claim  for  the  cost  of  preparing  a  technical 
inventory  of  field  tapes  and  other  data  furnished  by 
the  Government  is  denied  where  the  appellant  alleges 
that  some  of  the  field  tapes  were  missing  and  some  of 
the  data  was  received  in  a  deplorable  condition,  tut 
the  Board  finds  that  the  concurrence  of  a  Government 
representative  in  the  taking  of  the  inventory  did  not 
provide  a  predicate  for  the  claim  asserted  where  the 
preparation  of  the  inventory  was  considered  to  be 
simply  an  exercise  of  a  management  prerogative,  irres- 
pective of  whether  such  action  was  to  be  viewed  as  a 
means  of  facilitating  contract  performance  or  satisfy- 
ing a  contract  requirement  for  the  furnishing  of 
demultiplexing  documentation. 


Appeal  of  Walden  General.  Inc.  ,  I BC A- 1 4 7 5- 6- 81 
(Oct.  19,  1982)  89  I.D. 


529 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

United  States  v.  Weber  Oil  Co.  et  alt,  68  IBLA  37 
(Oct.  21,  1982)  89  I.D.  538 


A  claim  for  breach  of  warranty  is  not  established 
under  a  contract  calling  for  the  furnishing  of  an 
audiovisual  system  where  the  Government  asserts  that 
the  system  was  defective  at  the  time  of  acceptance  and 
the  Board  finds  that  the  nonlatent  preexisting  defects 
forming  the  basis  of  the  warranty  claim  were  not 
excluded  from  the  coverage  of  the  standard  inspection 
clause  making  acceptance  conclusive,  except  as  regards 


Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
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prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Barry._C.._Nilson,     5    OHA    79    (Jan.    IB,     1983) 
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its  claia  and  insufficient  to  sustain  the  burden  of 
proof. 

Appeal  of  Charley 0.  Estes.  d.b.a,  Phoenix  Reforesta- 

tioiTcOiT  I ECA-11 98-7-78  (Aug.  ll,  19bT7    90  1. 5.  366 
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A  claia  for  additional  rock  excavation  is  denied 
where  the  Board  finds  (i)  that  the  contract  provided  for 
voluae  of  excavation  to  be  measured  by  the  average  end 
area  method;  (ii)  that  all  excavation  including  rock 
boulders  was  so  aeasured;  and  (iii)  that  the  appellant 
failed  to  show  by  a  preponderance  of  the  evidence  that 
there  were  any  rock  boulders  placed  in  eabankaents  for 
which  it  has  not  been  paid. 

Appeal  of  Central  Colorado  Contractors.  Inc.,  IBCA-1203- 
8-78  (Mar.  25,  1983)""  ~  90  I.D.  109 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  stateaent  of  reasons  does 
not  with  soae  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
in  j  error,  the  appeal  cannot  be  afforded  favorable 
consideration. 


Ul!it5i_S  tates_vi_Connor_et_alJ 
1983)"" 


72  IBLA  25U  (Apr.  27, 


When  regulations  provide  that  payment  is  based  on 
total  acreage  if  known,  and  if  not  known,  on  the  tasis 
of  10  acres  for  each  smallest  legal  subdivision  the 
applicant  bears  the  burden  of  proof  that  an  aabiguity 
exists  which  renders  the  total  acreage  unknown.   Here 
allegation  of  an  aabiguity  is  not  sufficient. 

Thoaas  Connell.  75  IBLA  209  (Aug.  22,  1983) 


When  a  party  appeals  a  BLH  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  prcof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  det  erainat  ion  is  erroneous. 

H§2£.y_i!i_.WatSE£i£id ,  77  IBLA  270  (Sov.  30,  1983) 
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fi2b_G;._Howell,  75  IBLA  113  (Aug.  12,  1983) 


Alumina  Development  Corj>.  of  Otah.  77  IBLA  366  (Dec.  7, 
19837 


When  the  Governaent  contests  the  validity  of  a 
mining  claia,  it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  priaa  facie 
case.   If  a  priaa  facie  case  is  presented,  the  mining 
claiaant  then  has  the  burden  of  overcoming  this  showing 
by  a  preponderance  of  the  evidence. 


United  States  v, 
73une  27,  1983)' 


.£»i_3i_£°2i_ei_aii.»  7"  IBL*  37 


Where  protests  to  a  mineral  patent  application  are 
denied  and  an  appeal  is  taken,  protestants  have  the 
burden  of  af f iraatively  establishing  that  patent  should 
not  issue  and  that  BLd's  decision  was  in  error. 

In  re  Pacific  Coast  Holybdenum  Co..  75  IBLA  16  (Aug.  5, 
1983)  "  90  I.D.  352 


Where  the  Board  found  that  the  Government  failed 
to  produce  docuaent at  ion  for  its  claiaed  actual  costs 
resulting  froa  the  contractor's  failure  to  complete  the 
contract,  it  held  that  the  general  stateaents  in  the 
testimony  of  the  Governaent  witnesses  becaae  nothing 
•ore  than  reassertions  of  the  disputed  allegations  of 


When  a  party  appeals  a  BLH  easement  determination 
aade  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 
Where  BLH  finds  that  site  easements  are  not  necessary 
to  accoaaodate  existing  patterns  of  travel  and  an 
appealing  party  fails  to  show  otherwise,  the  BLH 
decision  will  ordinarily  be  affirmed.   Where  BLH's 
decision  rests  on  an  assumption  which  is  not  supported 
by  facts  of  record,  it  Bust  be  set  aside  for  the 
record  to  be  suppleaented. 

State  of  Alaska,  78  IBLA  390  (Jan.  31,  198U) 


Pursuant  to  the  provision  of  sec.  203  of  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
13  O.S.C.  *  1713  (1976),  the  Secretary  is  directed  to 
condition  any  patent  issued  thereunder  with  such  teres 
or  reservations  as  are  necessary  to  ensure  proper  land 
use  and  protect  the  public  interest.   A  party  chal- 
lenging any  such  condition  aust  show  that  it  does  not 
reasonably  ensure  proper  land  use  or  protect  the  public 
interest. 

August  6  Harv  Sobotka.  79  IBLA  3<*0  (Bar.  22,  198U) 
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Burden_of  Proof--Cont  inued 

When  a  party  appeals  a  BLH  decision,  it  is  the 
obligation  of  the  appellant  to  show  that  the  determin- 
ation  is  erroneous.   Unless  a  statement  of  reasons 
sh)is  adequate  reasons  for  appeal  and  the  allegations 
are  supported  Kith  evidence  showing  error,  the  appeal 
cannot  be  afforded  favorable  consideration. 

Howa_d__.  Hu^t___oward ________ ,  80  IBLA  396  (Hay  1U, 

Hal) 


RULES  OF  PRACTICE— Continued 


APPEALS — Continued 


Dismissal- -Continued 


the  BLH  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  on  the  sub- 
ject latter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Board  action  disposing  of  the  appeal. 
where  BLH  closes  a  case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Board's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  of  the 
notice  of  appeal.   BLH's  action  in  closing  the  case  is 
a  nullity  and  does  not  affect  the  appellant's  rights 
before  the  Eoard. 


Implementation  of  the  Taylor  Grazing  Act  of  1931, 
i5  *?L§!ld__,  13  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.   An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  13  CFR 
Part  1100. 

______ L_  Darius.  Douglas  L.  Bown  v.  Bureau  of  Land 

3iniiement7~B3  IBLA  2  9  7sipt .  2l7~1981) 


Ihs  burden  to  prove  a  BLM  decision  erroneous  is 
upon  the  appellant,  where  har  appeal  is  based  upon 
allegations  that  the  first-drawn  lease  applicant  is 
disqualified  to  hold  a  Federal  lease. 

Jo^S-tie^EM!!'  8U  IBLA  85  (Dec.  6,  1981) 


Dismissal 

The  Board  of  Land  Appeals  will  reverse  a  decision 
of  the  Geological  Survey  dismissing  an  appeal  for  fail- 
ure to  timely  file  an  appeal  within  the  time  required 
by  JO  CFR  Part  290,  from  letter  decisions  assessing 
compensatory  royalty  in  which  no  right  of  appeal  was 
indicated,  where  appellant  responded  to  the  letter  de- 
cisions and  filed  a  timely  notice  of  appeal  to  a  sub- 
sequent decision  issued  by  Geological  Survey  in  which 
appellant  was  notified  of  its  right  to  appeal. 

In_xc____l_Co_,  15  IBLA  377  (Feb.  13,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partment, and  an  appeal  which  is  limited  to  those 
issues  must  be  dismissed. 

Where  oil  and  gas  lease  offers  have  been  rejected 
because  of  a  moratorium  on  the  leasing  of  the  subject 
lands  which  was  imposed  by  the  direct  order  of  the  Sec- 
retary of  the  Interior,  and  the  rejected  applicant  has 
filed  suit,  now  pending,  for  judicial  review  of  the 
legality  of  the  Secretary's  order,  and  also  makes  a 
contemporaneous  appeal  to  the  Board  of  Land  Appeals, 
the  Board  will  not  await  the  outcome  of  the  judicial 
proceedings,  but  will  summarily  dismiss  the  appeal. 

Texa__0_l___G_s___r__,  16  IBLA  50  (Feb.  20,  1980) 


Timely  filing  of  a  notice  of  appeal  with  the  Board 
of  Land  Appeals  is  jurisdictional.   If  appeal  from  a 
decision  of  a  Bureau  of  Land  Hanagement  official  is 
untimely,  the  Board  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  13  CFR  l.ill(b).   When  an  appeal  is  properly  filed. 


State  of  Alaska  v.  Earl  G.  Patterson.  16  IBLA  56 
(Feb.  22,~19l0) 


An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismissed  where  the  appellant  failed  to  file 
a  timely  notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
order  to  comply  with  the  requirements  of  the  applicable 
regulations  in  30  CFR  290. 

Onion  oil  Co.  of  California,  18  IBLA  115  (June  9, 
1980T 

ISIiCO__I_c_,  51  IBLA  213  (Dec.  15,  1980) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Iiean_Landis,  19  IBLA  59  (July  21,  1980) 

Siien_Bi_Brazinaton,  59  IBLA  255  (Oct.  29,  1981) 

H£ja2il_lISl n ,  60  IBLA  386  (Dec.  23,  1981) 

Basse 11_ L . ______ n ,  62  IELA  101  (Bar.  1,  1982) 

___W____dds,  62  IBLA  211  (Par.  11,  1982) 

Hadison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 

Ray  Ballory.  68  IBLA  189  (Sov.  9,  1982) 

fiiI2ld_____u__e_t,  69  IELA  82  (Nov.  30,  1982) 

Ina    Hay    Collier   Johnson   et   al..    72    IBLA    26    (Apr.    5, 
1983) 

Jerald_F._RusselljL_Patric.ia_K.    Russell,    72    IBLA    28 
(AprT   5,    1983) 

James    H.    Chudnow,    Laurent    A.    Geisbert,     72    IBLA    60 
(Apr.    12,    1983)~ 

Gary    T.     ______ ,    75    IBLA    9     (Aug.     2,     1983) 

L_____________i_ ,    75    IBLA    251     (Aug.    25,    1983) 

Red    Rock    Golf    6 Recreational    Ass'n.    Inc..    77    IBLA    87 

(HovT  9,  1983) 

George  Schultz  et  al..  81  IBLA  29  (Hay  17,  1981) 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

Where  appellant's  allegations  on  appeal  are  imma- 
terial and  irrelevant  and  appellant  fails  to  establish 
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any  errjr  in  the  decision  below  or  any  infringement  of 
appellant's  rights,  the  appeal  is  properly  dismssed  as 
Uckin  g  in  merit . 

5§£3iEiJt_Wallace,  49  IBLA  256  (Aug.  18,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.   An  appeal  which  is  limited  to  those  issues 
must  be  dismissed. 

¥ilitam_E^_Je^fersi_Jrii_WilJ.iaf_E1._Jeffers,  49  IBLA  264 
(Aug. "lb,  1980)"" 


appeal  of  his  own  before  the  Board  for  read  judication 
of  the  same  matter. 

r^n  a  ld_Hi_Cojjerx_Fred_Li_En3lei_dibia^_  Re  source_  Service 

Co_.^_Inci (Appellants);  Alfred  L.  Easterday,  Bureau  of 

i^nd  Management [Respondents], (On  Judicial  Remand)  , 

50  IBLA~306"cct.~l4,~1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  ty  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
must  be  dismissed. 

Ja"£s_R.._Lea r ned_e t_a U  ,  50  IBLA  416  (Oct.  24,  1980) 


The  provisions  of  43  CFR  4.411,  requiring  that  a 
notice  of  appeal  be  filed  within  30  days  of  the  deci- 
sion appealed  from,  are  mandatory,  inasmuch  as  they 
determine  the  jurisdiction  of  the  Board  to  hear  an 
appeal,  and  are  not  subject  to  waiver.   An  appeal 
which  was  not  filed  timely  must  be  dismissed. 

For  the  purposes  of  the  proviso  to  43  CFR  U.410, 
which  grants  any  party  to  a  case  a  right  of  appeal  to 
ths  Board  of  Land  Appeals  "except  *  *  *  where  a  deci- 
sion has  been  approved  by  the  Secretary,"  the  Under 
Secretary  is  vested  with  the  authority  of  the  Secretary 
to  make  decisions  final  for  the  Department  and  thus 
not  subject  to  review  by  the  Board. 


DNA;;Peop.lels_Le3al_Ser vices,  49  IBLA  307  (Aug. 
1980) 


20, 


An  appeal  from  a  decision  declaring  mining 
claims  abandoned  and  void  because  of  failure  to  meet 
ths  recDrdation  requirements  of  the  Federal  Land  Pol- 
icy and  Hanagement  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  of  reasons 
or  request  for  a  further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Board  and  she 
does  not  satisfactorily  show  why  a  request  was  not 
timely  filed,  and  there  is  no  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

It2ise_ J D£ce_ Williamson,  50  IBLA  42  (Sept.  9,  1980) 


Under  43  CFR  4.402  and  4.412,  an  appeal  to  the 
Board  will  be  subject  to  summary  dismissal  by  the  Board 
if  a  statement  of  reasons  for  the  appeal  is  not  included 
in  the  notice  of  appeal  and  is  not  filed  within  30  days 
aftsr  the  notice  of  appeal  was  filed. 

Si-Si-H^It,  50  IBLA  138  (Sept.  26,  1980) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a  BLM  decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a  notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  bLtl's  decision  before  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  not 
subsequently  challenge  this  decision  by  filing  a  new 


Where  Geological  Survey  issues  an  order  direct- 
ing appellant  to  pay  back  royalties  attributable  to 
an  offshore  oil  and  gas  lease,  and  thereafter  sched- 
ules a  conference  with  appellant  to  discuss  its  order, 
a  notice  of  appeal  filed  within  30  days  of  such  con- 
ference will  be  regarded  as  timely. 

Shel l_0il_Co. ,  52  IELA  74  (Jan.  9,  1981) 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  net  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

Glen_Gould,  52  IBLA  305  (Feb.  10,  1981) 

United. States  v._William  1.  Rea  vel_y__e  t_al.  ,  53  IBLA 
320  (Bar.  25,~1981)~" 


An  appeal  from  a  Bureau  of  Land  Hanagement  decision 
suspending  action  on  an  Indian  allotment  application 
pending  final  action  on  a  previously  filed  application 
for  the  same  lands  will  be  dismissed  and  the  case  remanded 
to  BLM  where  the  record  shows  that  the  previously  filed 
application  requesting  the  same  land  was,  in  fact,  filed 
prior  to  appellant's  application. 

Wa.nda_Lois_Lee  McKinnei_et_ali#  53  IBLA  279  (Mar.  24, 
1981) 


A  claim  asserted  under  the  Changes  clause  fox 
increased  costs  resulting  from  actions  of  the  President 
in  decontrolling  the  price  of  heavy  crude  oil  is  dis- 
missed as  being  outside  the  jurisdiction  of  the  Board 
since  the  President's  action  was  a  sovereign  act  taken 
as  part  of  the  program  to  maintain  or  increase  produc- 
tion of  heavy  crude  oil. 

Appeal  of  Martin  K.  Eby  Construction  Co..  Inc., 
IBCA-1389-9-80~7Apr.  8,  1981)  ~  88  I.D.  431 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.   However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 


Geneya_Barri_et_al.  ,  54  IELA  48  (Apr.  9,  1981) 
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!i£iiI_Zi_PglSIs°n»    6b    IBLA    156     (Aug.    10,    1982) 


The    provisions  of    «3   CFR    U.411,    requiring    that   a 
notice   of   appeal   be   filed    within    30   days   of    service  of 
the    decision    appealed    from,     are    mandatory,     inasmuch    as 
they    determine    the    jurisdiction   of    the    Board    to    hear 
an    appeal,    and    are   not    subject   to   waiver.      An   appeal 
which    was   not   filed    finely   must   be   dismissed. 

Art_Fieldst_Russel_Adams,     57    IBLA    112     (Aug.    25,    1981) 

Ly_nn_Dahle,    58    IBLA    73     (Sept.    22,    1981) 


A    Government    notion    to  dismiss   an   appeal    is 
granted    where   no    express    contract    between    the    parties 
exists,    there    is   no   evidence   from    which   an   implied    in 
fact    contract    could    be   inferred,    and    the    Board   is    with- 
out   jurisdiction    over    contracts    implied    in   law,    assum- 
ing  appellant    is   seeking    full    relief. 


RULES    OF    PRACTICE--Continued 
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&EE±iL    2£_Pean_Prosser_and_Crew,     IBCA- 1471-6-81 
?Aug.    28,    1981)     "  88    I. 


Where   an    individual,    named    as   an   adverse    party 
in    a    proceeding    before    the   Board    of    Land    Appeals,    is 
duly   served    with    notice   of   that    fact,    and    is    given    the 
opportunity    to    participate    in    the    proceeding    but    fails 
to  do   so,    the   matter    becomes   res    judicata   upon    the   ren- 
dering  of    the   Board's   decision   and    the    party    may    not 
subsequently   challenge   the   decision    in    a    new    appeal 
before   the   Board    from    the   Bureau   of    Land    Management's 
ministerial    action    implementing    the   decision. 

Ra^_Ka_yA_TecJ(la_Productionsx    Inci#    63    IBLA    357 
(Apr.~29,    1982) 


Where,    during    the    pendency    of   an   appeal    involving 
the    protest   of    the    designation   of    land    units    as    WSA'S, 
the    Board    issues   a    decision   in   another   case    involving 
the    same    units    in    which    it    holds    that    BLM's    designation 
of   these    units   as   WSA's    is   error,    and    thereby,    achieves 
the   result    sought    by    the   appellant    whose   appeal    is 
pending,    the   issue   is   moot    and   the    appeal    is    dismissed. 

*£iJ°na_State_Ass^n_of_«-Wheel_Er ive_Clubs,    65    IBLA    126 
(June    28,    1982) 


809 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  that 
portion  of  a  State  Director's  decision  which  implements 
an  order  issued  personally  by  the  Secretary  of  the 
Interior  in  his  capacity  as  chief  executive  officer  of 
the  Department  and  the  appeal  will  be  dismissed  insofar 
as  it  relates  to  this  issue. 


Cascade_Holistic_Econoaiic_Consultants_et_al . 
293  (Dec.~187~198l)"~" 


60  IBLA 


Where,  in  a  decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(a)   (1976),  the  Bureau  of 
Land  Management  grants  interested  parties  30  days  to 
initiate  a  protest  challenging  the  decision,  the  30-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiration  of  the  30  days  accorded  for  filing  protests. 
An  appeal  filed  after  the  time  period  allowed  must  be 
dismissed. 

San_Juan_Countj_Comm^n,  61  IBLA  99  (Jan.  4,  1982) 


An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismissed  where  the  appellant  failed  to  file 
timely  a  notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
accordance  with  30  CFR  290.3(a). 

Pennzoil  Oil  and  Gas,  Inc.,  Pennzoil  Producing  Co.. 
6T~IBLA  308  (Feb.  4,  1982) 


Where  appellant  states  that  he  may  not  be 
adversely  affected  by  a  decision  of  the  Bureau  of  Land 
Management  and  fails  to  point  out  affirmatively  in  his 
statement  of  reasons  in  what  respect  the  decision  is 
in  error,  he  does  not  meet  the  requirements  of  the 
Department's  rules  of  practice  and  the  appeal  must  be 
dismissed. 


The  Board  denies  a  Government  motion  to  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  Labor  Standards  clause  gives  the 
Department  of  Labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Bacon  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a  prime  contractor  by  reason  of  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  to 
represent  amounts  owed  by  the  subcontractor  to  the 
Federal  or  to  a  state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  to  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

A  Government  motion  to  dismiss  an  appeal  on  the 
grounds  that  the  contracting  officer  had  neither  issued 
nor  been  requested  to  issue  a  final  decision  is  denied, 
where  the  Board  finds  (i)  that  the  appellant  was  war- 
ranted in  treating  a  contracting  officer's  disclaimer 
of  any  responsibility  for  adjudicating  a  dispute  as  a 
final  decision,  and  (ii)  that  no  useful  purpose  would 
be  served  by  remanding  a  case  to  the  contracting  offi- 
cer for  a  decision  when  the  Government's  announced 
position  is  that  the  contracting  officer  has  no 
authority  to  render  a  decision  relating  to  wage  deter- 
minations under  the  Davis-Bacon  Act. 

i££eal_of_Gi_Ai_Western_Construction_Cg. ,  IECA-1550- 
2-82  (July  1,  1982)  "  89  I.D.  365 


Where  an  advisory  letter  from  an  official  of  the 
Bureau  of  Land  Management  to  an  official  of  Minerals 
Management  Service  reporting  recommendations  on  an 
application  for  permit  to  drill  on  an  oil  and  gas 
lease  is  clearly  interlocutory  in  nature,  and  where 
implementation  of  the  action  contemplated  by  the  letter 
is  contingent  upon  the  future  approval  by  Minerals 
Management  Service  of  an  application  for  a  permit  to 
drill,  an  appeal  from  the  recommendations  contained  in 
the  letter  will  be  dismissed  because  the  letter  does 
not  constitute  a  final  decision,  and  appellant's 
interests  have  not  yet  been  adversely  affected. 

Utah- Wilder ness_AssJ.n,  65  IBLA  219  (July  9,  1982) 


Hal_Vi_CarlsonI._Jri,  62  IBLA  305  (Bar.  18,  1982) 
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The  Board  of  Land  Appeals  Kill  reverse  a  deter- 
mination of  the  Geological  Survey  dismissing  in  part 
an  appeal  for  failure  to  file  timely  an  appeal  within 
the  time  required  by  JO  CFR  Part  290,  from  a  letter 
denying  refunds  of  alleged  royalty  overpayments  in 
which  n)  right  of    appeal  was  indicated,  and  which  could 
not  fairly  be  held  to  have  put  appellant  on  notice  that 
a  final  determination  with  right  of  appeal  was  intended. 

Mob  il_Oil_ Corp..,  65  IBLA  295  (July  1J,  1982) 


A  Government  motion  to  dismiss  an  appeal  as 
untimely  filed  under  the  Contract  Disputes  Act  of  197b 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a  final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
may  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  time. 

i£E§li_2£_£i»S£Side_Gener  al_Cgnstruct  ion_Coix_InCj., 
IBCA-l63J-7-82~lNov7~l27  1982)  "  89  I.D.  583 
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the  appeal  within  the  time  allowed  requires  dismissal 
of  the  appeal. 

§tate_of_Alaska,  70  IBLA  369  (Feb.  3,  1983) 


An  appeal  to  the  Board  will  be  dismissed  where  the 
issues  on  appeal  are  moot  and  where  relief  sought  by 
appellant  has  been  granted  by  a  court. 

Sierra_Club,  71  IBLA  235  (Mar.  18,  1983) 


An  appeal  brought  by  a  person  who  does  not  fall 
within  any  of  the  categories  of  persons  authorized  by 
regulation  to  practice  before  the  Department  is  subject 
to  dismissal. 

Thomas_Li_Tuttle,  71  IBLA  265  (Mar.  22,    1983) 

Willi3. »_L._B ur ney, ,  72  IBLA  62  (Apr.  12,  1983) 

Ji_Ci_Tr ahan ,  7U  IBLA  15  (June  2U,  1983) 

*5ihoni_OM3rien,  77  IBLA  154  (Nov.  16,  1983) 


An  appeal  to  the  board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  withdraws  the  appeal  or 
when  he  fails  to  file  ti»ely  a  statement  ot  reasons, 
and  no  reason  for  maintaining  the  action  is  apparent. 

Irvin_Hall,  68  IBLA  308  (Nov.  19,  1982) 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  withdraws  the  appeal  and 
no  reason  far  maintaining  the  appeal  is  apparent. 


lE?iI!_*.2li:»  69  IBLA  lot    (Dec.  13,  1982) 


As  a  general  rule  an  appeal  is  subject  to  dis- 
missal where  either  the  appeal  or  the  application  which 
is  the  subject  of  the  appeal  is  withdrawn  by  appellant. 
An  appeal  is  properly  dismissed  where  the  application 
upon  which  it  is  based  is  withdrawn  and  the  only  error 
in  the  decision  below  is  a  misapplication  of  the  regu- 
lations which  only  the  appellant  has  standing  to  appeal. 

JaEIY._M.=__PEi££h.drd,  70  IBLA  15U  (Jan.  18,  1983) 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
subject  to  dismissal  in  the  exercise  of  the  Board's 
discretion  when  the  appellant  fails  to  file  a  statement 
of  reasons  in  support  of  the  appeal  within  the  time 
permitted  by  Departmental  regulation. 

SS2£ae_L^_Clay._Lee_et_ali,  70  IBLA  196  (Jan.  21, 
1983) 


An  appeal  before  the  Board  of  Indian  Appeals  will 
be  dismissed  at  the  request  of  the  parties  when  it 
appears  that  the  Eoard  does  not  have  authority  to  grant 
the  relief  sought. 

Diane  Zarr  v.  Acting  Deputy  Director,  Office  of  Indian 
Education_Proarams,  11~IBIA  17a  (Apr.  21,~19837~" 

90  I.D.  172 


Appeals  for  which  no  statements  of  reasons  are 
submitted  will  be  dismissed  in  the  exercise  of  the 
Board's  discretion  in  the  absence  of  any  explanaticn 
for  the  failure  to  file  or  any  indication  of  appel- 
lants' continuing  intention  to  prosecute  their  appeals. 

Where  appellant's  statement  of  reasons  for  appeal 
from  a  decision  to  include  certain  lands  in  a  wilder- 
ness study  area  fails  to  assert  any  right,  claim,  title 
or  interest  in  the  subject  lands,  nor  any  use  of  them 
which  will  be  adversely  affected,  appellant  will  be 
considered  to  lack  standing  to  appeal,  and  the  appeal 
will  be  dismissed. 

The  Board  of  Land  Appeals  is  the  arbiter  of  its 
jurisdiction,  and  neither  employees  of  BLM  nor  attor- 
neys of  the  Solicitor's  office  may  create  or  deny  the 
right  of  appeal  to  the  Board.   Where  a  notice  published 
by  BLM  erroneously  includes  a  provision  for  appeal  to 
the  Board,  the  Board  is  not  thereby  bound,  and  an 
appeal  filed  in  response  to  such  notice  is  subject  to 
dismissa 1. 

£i!Sl£S_Dgdse_Cor£i_ei_al.,  72  IBLA  226  (Apr.  26,  1983) 


Notice  of  appeal  from  the  dismissal  of  a 
protest  filed  by  the  State  of  Alaska  pursuant  to 
sec.  905(a)  (5)  (B)  of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Hi    U.S.C.  «  16  31(a)(5)(B)  (Supp.  IV 
1980),  must  be  filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  decision  from 
which  the  appeal  is  taken.   The  timely  filing  of  a 
notice  of    appeal  is  jurisdictional  and  failure  to  file 


An  appeal  taken  under  a  grant  is  dismissed  where 
the  Board  finds  that  it  is  without  jurisdiction  over 
the  claim  asserted  under  either  the  terms  of  the  grant 
or  under  the  provisions  of  the  Contract  Disputes  Act  of 
1978. 

Appeal  of  Confederated  Tribes  of  the  Chehalis  Beser- 
vationT  I  BCA-1  640-12-82  (May~20,  1983)""    90  i7d7~228 
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Disiissa 1- -Continued 


Dismissal-- Continued 


A  Government  notion  to  dismiss  an  appeal  predi- 
cated upon  an  oral  contract  is  denied  when  the 
available  evidence  indicates  that  the  Governaent 
official  named  was  without  authority  to  enter  into  a 
contract  such  as  had  been  alleged  but  where  assuming 
appellant's  material  allegations  to  be  true  for  the 
purpose  of  the  motion,  it  appears  that  a  question 
exists  as  to  whether  the  Government  aay  be  estopped  to 
reply  upon  the  defense  of  a  lack  of  actual  authority  to 
contract  if  affirmative  misconduct  of  the  Government 
official  concerned  were  shown  to  exist. 

»EEeal_o___o__ll_A_  Case*.  IBCA-1638-11-82  (Hay  23, 
1983)"  "  90  I.D.  230 


An  appeal  before  the  Board  of  Indian  Appeals  will 
not  be  dismissed  on  the  grounds  that  the  Board  lacks 
authority  to  grant  the  relief  requested  when  the  appeal 
seeks  review  of  legal  prerequisites  to  the  exercise 
of  discretionary  authority  vested  in  the  Bureau  of 
Indian  Affairs. 

Idaho  Wining  Corp. v.  Deputy  Assistant  Secretary-- 

_nd__n____air___0_erati_ns_,  ll  IBIA  2U9  (July  297 
1983)  "  90  I.D.  329 


Hhere  the  exceptions  to  a  "Release"  specifically 
designate  particular  claims  as  being  excluded  from  the 
effect  of   the  release,  a  further  claim,  that  cannot 
reasonably  be  considered  to  be  within  the  claims 
asserted  in  the  exceptions  is  barred  by  the  release 
provisions  and  will  be  dismissed. 

Ap.2eal_3f_Charley._Oj.  Estes _______ .  Phoenix  Reforesta- 

_ion__o.,  IBCA-1198-7-78  (Aug.  Il7~1983)    90  i7d.  366 


objection  to  still  another  provision  in  the  same 
lease  readjustment  will  be  dismissed  as  untimely. 
Also,  where  the  appeal  concerns  only  potential  adverse 
effects  which  might  result  if  certain  regulation 
changes  were  promulgated  in  the  future,  the  appeal  will 
be  dismissed  for  want  of  appellant's  standing  to  appeal. 

t°I!e_ St___St__ _____ ,  77  IBLA  96  (Nov.  1U,  1983) 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  fails  to  file  timely  a 
statement  of  reasons  and  no  reason  for  maintaining  the 
action  is  apparent. 

Village  S  City  Council .of  Aleknaqik,  Bay  H.  Olson^ 
Law  re  ____________  Sr_ ,  77~IBLA  130~(Nov.  15,~1983)' 

Edw_rd__. ______ ,  8«  IBLA  58  (Nov.  30,  198U) 


One  who  settles  on  withdrawn  land  in  Alaska 
acquires  no  rights  to  or  title  interest  in  the  land 
which  is  superior  to  a  conveyance  of  the  land  to  a 
Native  village  corporation  pursuant  to  sec.  12  of  the 
Alaska  Native  Claims  Settlement  Act,  1)3  U.S.C.  4  1611 
(1976),  and  the  appeal  against  the  conveyance  must  be 
dismissed. 

________£___.  77  IBLA  37U  (Dec.  7,  1983) 


where,  in  its  statement  of  reasons  for  appeal, 
appellant  fails  to  allege  a  cognizable  interest  which 
has  been  adversely  affected,  appellant  will  be  con- 
sidered to  lack  standing,  and  the  appeal  will  te  dis- 
missed . 


Failure  by  appellant  to  point  to  some  error  in  a 
decision  or  to  show  that  agency  action  has  deprived  him 
of  some  right  subjects  his  appeal  to  dismissal. 

Contention  by  appellant  that  the  agency  generally 
conducted  a  competitive  oil  and  gas  lease  sale  so  as  to 
deprive  appellant  of  information  needed  to  compile  a 
reasonable  competitive  bid  is  inadequate  to  support  an 
appeal  where  it  fails  to  specify  how  any  agency  conduct 
complained  of  operated  to  appellant's  detriment  or  how 
appellant  is  entitled  to  relief  claimed. 

______ Northcutt,  75  IBLA  305  (Aug.  30,  1983) 


A  Government  motion  to  dismiss  an  appeal  and 
remand  it  to  the  contracting  officer  for  decision  is 
granted  where  the  Board  finds  that  it  is  without 
jurisdiction  over  a  claim  of  mutual  mistake  first  pre- 
sented in  the  complaint,  since  a  published  regulation 
prescribes  that  claims  of  mistake  alleged  after  award 
of  a  contract,  whether  mutual  or  unilateral,  are  to  be 
presented  initially  to  the  contracting  officer  for 
decision. 

A_______f________e___rd___A_sociates,  IBCA-  1682-6-83 

(Sept.~307~198  37~"  90  I.D.  <tl»l 


Oregon  Natural  Resources  Council.  78  IBLA  12U  (Dec.  27, 
1983) 


Notice  cf  appeal  must  be  filed  within  30  days  from 
the  date  that  the  party  appealing  receives  the  decision 
from  which  the  appeal  is  taken.   A  timely  filing  of  the 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
the  appeal  within  the  time  allowed  requires  dismissal. 

A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.   However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 

S_2___I nterna ______ ,  78  IBLA  142  (Dec.  29,  1983) 


A  determination  under  25  CFR  2.17  as  to  whether  an 
appeal  should  be  dismissed  or  decided  on  the  merits 
when  an  appellant  has  failed  to  submit  supporting 
argumentation  must  be  based  on  the  facts  of  each  case. 

H.S.C.  Logging,  Inc,  v.  Acting  Deputy  Ass't  Secretary-- 
Ind__n_______s__0__r_tio_s_7~12~IBIA  181  (Bar.~l,  198M) 


Where  in  a  previous  appeal  the  Board  has  consid- 
ered and  decided  appellant's  objections  to  several 
provisions  incorporated  in  the  readjusted  terms  of  a 
coal  lease,  a  second  appeal  based  upon  appellant's 
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The  conclusion  of  proceedings  under  the  Freedo»  of 
Information  Act,  as  amended,  5  U.S.C.  4  552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a  competitive  coal  lease  does 
not  constitute  a  final  decision  by  BL(1  subject  to  an 
appaal  to  the  Board,  challenging  the  royalty.   The 
appellant  only  had  a  right  to  protest  the  royalty  set 
in  th»  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Coastal^ate^EneraLCOi,  80  IBLA  271  (Hay  1,  1981) 


A  Government  motion  to  dismiss  a  claim  for  lost 
profits  and  an  alternative  motion  for  partial  summary 
judgment  on  the  lost  profit  claim  are  both  denied  in 
a  case  where  appellant  implies  that  the  actions  of  the 
contracting  officer  were  in  bad  faith  and  asserts  that 
the  actions  of  the  contracting  officer  during  the 
administration  of  the  contract  were  arbitrary,  capri- 
cious, and  unreasonable.   In  denying  both  motions,  the 
Board  notes  that  there  are  some  limited  circumstances 
in  which  the  damages  recoverable  have  not  been 
restricted  to  those  specified  in  the  termination  for 
convenience  clause  and  that  at  the  requested  oral 
hearing,  appellant  will  be  afforded  the  opportunity  to 
prove  bad  faith  or  abuse  of  discretion  on  the  part  of 
the  contracting  officer  such  as  might  avoid  the 
recovery  limitations  of  the  convenience- termination 
clause . 

AEEeik-ii-iilai-D'-BaEiise,  IBCA-1690-6-83  (Bay  17, 
1981)  "  91  I.D.  253 


JULES_0F_ PRACTICE— Continued 

APPEALS — Continued 

Dismissal-- Continued 

The  Board  of  Land  Appeals  has  no  jurisdiction  to 
hear  appeals  from  BLM  decisions  denying  petitions  for 
classification. 

State_of  Ut§ki_Civision_of_Mildlife  Resources,  83  IBLA 
298  (CctT  26,  198lf 


A  motion  to  dismiss  an  appeal  on  the  grounds  that 
the  appellant  failed  to  file  a  timely  notice  of  appeal 
within  30  days  of  actual  notice  of  the  BLM  decision 
will  be  denied  where  there  is  no  evidence  in  the  record 
of  when  the  appellant  had  such  notice. 

A  person  who  is  a  party  to  a  case  and  who  has  a 
cognizable  interest  which  has  been  adversely  affected 
will  be  considered  to  have  standing  to  appeal  pursuant 
to  13  CFR  1.110(a).   ihere  the  appellant's  interest  is 
only  that  of  a  deeply  concerned  citizen,  the  appeal 
must  be  dismissed  for  lack  of  standing. 

§i!3I2n_I:eil3_Si_§Ii»  8^  IBI-A  304  (Oct.  30,  1981) 


An  appeal  from  a  decision  declaring  mining  claims 
null  and  void  because  they  were  located  on  land  with- 
drawn from  mineral  entry  may  te  dismissed  where  the 
appellants  failed  to  file  a  statement  of  reasons,  and 
there  is  no  likelihood  they  could  prevail  on  the  merits 
of  the  case  in  any  eventuality. 


John  F,,  Nalonex  V  i  c  k  i_  L .._  Hal  o  ne ,  81  IBLA  5  (Nov. 
1981) 


26, 


In  a  simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.   An  appeal  is  properly 
dismissed  where  the  appellant  fails  to  point  out  the 
grounds  on  which  the  decision  appealed  from  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

Chi£iasaw_Oil_6_Gast_Inc.,  82  IBLA  59  (July  11,  1981) 


Under  13  CFR  1.1271,  notice  of  appeal  must  be 
filed  on  or  before  30  days  from  date  of  receipt  of  the 
order  or  decision  sought  to  be  reviewed.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

William  H.  Johnson  y.  Office  of  Surface  Mining 
Se£ia»ati2n_5_Enforcement7  81~IBLA~169  (Dec.  19,  1981) 


A  notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

2°nna_J.._Waidtlow,  82  IBLA  217  (Aug.  28,  1981) 


where  the  record  in  a  case  establishes  that  the 
person  authorized  by  a  Native  group  to  act  as  its  agent 
had  actual  notice  of  a  certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.   The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a  jurisdictional  requirement. 

!tabesna_Nat  iis_£2L£i.x_IS£i_12S 52222.sid.era  tign)_ , 

83~IBLA  82  (Sept.  28,  1981) 


Effect_of 

Timely  appeal  to  the  Board  of  Land  Appeals  sus- 
pends the  effect  of  a  Bureau  of  Land  Management  deci- 
sion pending  outcome  of  the  appeal.   Due  process  does 
not  require  notice  and  a  prior  right  to  te  heard  in 
every  case  where  an  individual  may  be  deprived  of  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  tecones 
final. 

State_of_Alaska,  16  IBLA  12  (Feb.  20,  1980) 


Timely  filing  of  a  notice  of  appeal  with  the  Ecard 
of  Land  Appeals  is  jurisdictional.   If  appeal  from  a 
decision  of  a  Bureau  of  Land  Management  official  is 
untimely,  the  Board  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  13  CFR  1.111(b).   Bhen  an  appeal  is  properly  filed, 
the  BLM  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  on  the  sub- 
ject matter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Board  action  disposing  of  the  appeal, 
where  BLM  closes  a  case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Board's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  of  the 
notice  of  appeal.   BLM's  action  in  closing  the  case  is 
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a  nullity  and  does  not  affect  the  appellant's  rights 
before  the  Board. 

State  of  Al ask a_v .._Ear l_Gi_Pat t erson ,  46  IBLA  56 
TFsb~227~1980) 


When  an  appeal  is  properly  filed  with  the  Board  of 
Land  Appeals  froa  a  decision  made  by  an  official  of  the 
Bureau  of  Land  Hanageaent,  that  official  loses  juris- 
diction over  the  case  and  has  no  further  authority  to 
take  any  action  on  the  subject  latter  of  the  appeal 
until  jurisdiction  over  the  case  is  restored  by  Board 
action  disposing  of  the  appeal. 

Ja»es_Ti_Brown,  46  IBLA  265  (Bar.  27,  1980) 


Due  process  does  not  require  notice  and  a  prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becoaes  final. 

Gear g.e_H -_Fenniaor e_et _al.  .  50  IBLA  280  (Oct.  6,  1980) 


Due  process  does  not  require  notice  and  a  prior 
right  to  be  heard  in  every  case  where  an  individual 
aay  be  deprived  of  property  so  long  as  the  individual 
is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becoaes  final. 


Northwest  Explorations, 


inc.,  52  IBLA  87  (Jan.  12, 

88  I.  D.  31 


J*»iS_G.i_Eobinson_et_ali,  60  IBLA  134  (Nov.  21,  1981) 

Robert  J.  King,  L.  K.  Hollenbeak.  72  IBLA  75  (Apr.  12, 
198  3f 


RULES_OF_PBACTICE — Continued 
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Ef fee t_of-- Continued 

When  an  appeal  to  the  Board  of  Land  Appeals  froa  a 
decision  Bade  by  an  official  of  the  Bureau  of  Land  Han- 
ageaent  is  properly  filed,  that  official  loses  juris- 
diction over  the  case  and  has  no  further  authority  to 
take  any  action  on  the  subject  aatter  of  the  appeal 
until  jurisdiction  over  the  case  is  restored  ty  Board 
action  disposing  of  the  appeal. 

§ierra_Club,  57  IBLA  288  (Aug.  31,  1981) 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  te  heard  before  the 
adverse  Bureau  of  Land  Hanageaent  decision  becoaes 
final.   Appeal  to  this  Board  satisfies  the  due  process 
requireaents. 

Francis  Skaw  et  al. .  63  IELA  235  (Apr.  19,  1982) 


The  effect  of  decisions  of  Bureau  of  Land  Hanage- 
aent officials  regarding  applications  for  use  of  the 
public  land  and  its  resources  are  stayed  pending  the 
tiae  during  which  a  party  adversely  affected  thereby 
aay  file  an  appeal  and  during  the  pendency  of  any 
appeal  properly  filed  except  where  statute  or  regula- 
tion provides  otherwise.   43  CFR  4.21(a).   Although 
the  regulations  governing  issuance  of  rights-of-way 
pursuant  to  Title  ?  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  O.S.C.  «$  1761-1771  (1976), 
provide  that  such  decisions  shall  be  effective  when 
issued,  rights-of-way  for  Federal  aid  highways  are 
expressly  excluded  froa  the  scope  of  such  regulation 
and  thus,  a  decision  to  issue  the  latter  type  of 
right-of-way  is  stayed  pending  appeal. 

Citizens  for  Glenwood_Canion,  6U  IBLA  346  (June  15, 
198  2) 


Where,  in  a  drawing  of  siaultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  subait  the  advance  rental  within  15  days  after  notice, 
as  prescribed  by  43  CFR  3112.4-1,  disqualification  is 
autoaatic,  notwithstanding  the  fact  that  at  the  tiae 
of  the  notice  the  Secretary  had  suspended  the  Bureau  of 
Land  Hanageaent's  authority  to  issue  noncoapetitive  oil 
and  gas  leases  until  further  notice.   However,  if  the 
first-drawn  applicant  files  a  notice  of  appeal  within 
that  tiae  period,  the  tiae  period  is  suspended  and  fol- 
lowing atfiraation  of  Bureau  of  Land  Hanageaent's  deci- 
sion, the  first-drawn  applicant  is  properly  given  the 
entire  tiae  period  froa  receipt  of  the  Board's  decision 
within  which  to  subait  the  rental. 

Robert  A.  Shryock.  Jas.  0.  Breene.  Jr..  55  IBLA  74 
7june~r7  1981) 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
initial  Bureau  of  Land  Hanageaent  decision,  adverse  to 
hii,  becoaes  final.   Appeal  to  this  Board  satisfies  the 
due  process  requireaents. 

Gary._Willis,  56  IBLA  217  (July  22,  1981) 


Application  for  approval  by  the  Bureau  of  Land 
Hanageaent  of  an  assignaent  of  record  title  to  an  oil 
and  gas  lease  is  aade  by  the  assignee  of  the  lease. 
Any  decision  adverse  to  an  applicant  for  approval  of 
assignaent  aust  be  issued  to  the  applicant  and  is  not 
effective  during  the  period  when  the  applicant  aay  file 
an  appeal  or  while  the  appeal  is  pending. 

Petrol  Resources  Corp..  65  IBLA  104  (June  24,  1982) 


Under  25  CFR  2.3(b)  and  43  CFR  4.21(a),  a  decision 
which  is  subject  to  review  by  a  higher  Departaental 
official  is  not  effective  during  the  appeal  period  or 
during  the  pendency  of  an  appeal,  unless  the  BIA  offi- 
cial to  wboa  an  appeal  is  aade,  the  Board,  or  the 
Director  of  the  Office  of  Hearings  and  Appeals  deter- 
aines  that  the  public  interest  requires  the  decision  to 
be  aade  effective  iaaediately. 

Hatthew  Allen  v.  Area  Director.  Havajo  Area  Office. 

fi"Itlu_2l_Ieclian_Af fairsT  10  IBIA~146  (Oct?  157 

1982)  89  I.D.  508 

Wilbur    Barton    v.    Area   Director.    Havajo   Area   Office. 
Bureau_of_Indian_Af fairs,    10    IBIA    173~  (Oct.'Is" 
1982) 

Henry    W.    Beg  ay    v.    Are-a    Director,    Navajo    Area   Office. 
Bureau   of    Indian    Affairs.    10    IBIA    189   loct."l5,    1982) 

Johnny   Begay    v.    feting   Area   Director,    Havajo   Area 
Office.    Bureau   of    Indian    Affairs.    10    IBIA    205 
(Oct.    15,    1982) 
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Bessie   Benall__v___rea    Director,    Navajo    Area    Office. 
Bu£e__I_fIl_Iii___f.IIi£S,     10~IBIA    221    7<)ct .    15,    1982) 

Arietta    Bischoft    v.    Acting    Area    Director.     Navajo    Area 
2£f ieei_Bureau_of_Indian_A flairs,    10    IBIA    237     (Oct.    15, 
1982) 

___i___£_^L*_Y___*!L£__D_£e_tor__Nav__o_Ar_a^Of  f  ice^_ 
fiaE£___2f_Ind_an__f_airs,    10~IBIA    253~  (Oct.  ~15,    1982) 

Pea r _______________ Area_Di_ector___ava_o_Area___f__e_ 

IuEeiU_2f_Il!dia___ffairs,  10  IBIA  2b9  (Oct.  15,  1982) 

Janat  Gjrdon  v.  Area  Director ,, Navajo  Area  Office. 
I_EI§.!i__f.  _lH.dian  .Affairs ,  10  IBIA  285  (Oct.  15,  1982) 

Leo  Green  v.  Area  Director, Navajo  Area  Office. 

Bur_au__f_India___ffairs,  10  IBIA  301  (Oct.  15, 
f982) 

Prancis  Harvey  v.  Area  Director.  Navajo  Area  Office, 
IliESt!i_2f_Iadia___ffi_rs,  To  IBIA  318  (Oct.  15,  1982) 

_______ Bes_v__ Area_ Director _____  a jo_ A rea_0f f ice__Bu reau 

of .Indian  Af f aIrs7~10~IBI A  334~ (Oct ."5,  1982)" 

Thaaas  Kee  v.  Area  Director.  Navajo  Area  Office.  Bureau 
of _I_It_E_if fairs,  10  IBIA  350~Oct.  157  1982) 

Lester  Kelwood  v.  Area  Director.  Navajo  Area  Office. 
__£l_u__f__n___n__ffai_s,  10  IBIA  366  (Oct.  15,  1982) 

Juapita  Paddock  v.  Area  Director.  Navajo  Area  Office. 
I_Ee_iIif_Indiar__ Affairs,  10  IBIA  382  (0ct.~15,  1982) 

Iraa  Shirley  v.  Area  Director,  Navajo  Area  Office, 
_«Eli!i__i_l!ld____Af fairs,  10  IBIA  399  (Oct?  15,  1982) 

Ch_ri____sosi__v__Area_Dir__tor___avajo_Area_Of_ ic__ 
I_£ea__of_I_d_a___ff_irs7~10  IBIA~uI_  (Oct.  15,  1982) 

Lej  Willie  v.  Area  Director,  Navajo  Area  Office,  Bureau 

ifIl_iiaa_l_l_iEI»  i°  ibia  432    (Oct.   157  1982) 

Prancis  Yazzie  v.  Area  Director,  Navajo  Area  Office, 
Bu reau _3f_Indian_ Affairs,  Io~IBIA~448  7oct.  15,  1982) 


A  protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  tiaely.   Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deeaed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

The  filing  of  an  appeal  froa  rejection  of  a  lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendancy  of  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  iaproperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  lay  be  awarded  to  the  appellant. 

S-ldi^Skodras,  72  IBLA  120  (Apr.  14,  1983) 


A  protest  to  issuance  of  an  oil  and  gas  lease 
filed  alter  the  lease  has  issued  is  not  tiaely.   Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deeaed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

The  filing  of  an  appeal  froa  rejection  of  a  lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
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Thus,  if  it  can  be  shown  that  the  lease  iaproperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  aay  be  awarded  to  the  appellant. 

Where  the  lessee  of  an  oil  and  gas  lease  fails  to 
pay  the  annual  rental,  the  lease  is  terminated.   Such 
termination,  however,  does  not  soot  an  unad judicated 
appeal  challenging  the  issuance  of  the  lease  to  the 
lessee.   Appellant  is  entitled  to  an  adjudication  of 
her  appeal.   Upon  a  determination  that  the  terminated 
lease  was  improperly  issued  to  the  lessee  in  the  first 
instance,  appellant  as  the  first-qualified  applicant 
aay  be  awarded  the  lease. 

Patri ________ lker ,  79  IBLA  12  3  (Feb.  22,  1984) 
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Shaw  Resources,  Inc 


79  IBLA  153  (pet.  24,  1984) 
91  I.D. 
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The  filing  of  an  appeal  froa  rejection  of  a  lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

J_d__F.le._ in_ .  81  IBLA  290  (June  12,  1984) 


Where  BLfl  has  denied  a  protest  of  the  proposed 
issuance  of  competitive  geothermal  resources  leases 
pursuant  to  sec.  4  of  the  Geotheraal  Steaa  Act  of  1970, 
30  O.S.C.  «  1003  (1982),  the  effect  of  the  decision  is 
stayed  during  the  time  the  protestant  aay  file  an 
appeal  and  while  the  appeal  is  pending,  and  issuance  of 
the  leases  during  that  tiae  will  be  considered  subject 
to  cancellation  by  the  Board. 

tU!ience_____e_cha__ ,  81  IBLA  360  (June  27,  1984) 


_jttensions_of  Tiae 

A  Government  aotion  to  dismiss  an  appeal  as 
untiaely  filed  under  the  Contract  Disputes  Act  of  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a  final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
aay  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  tiae. 

Appeal  of  Riverside  General  Construction  Co ._  Inc_, , 
IBCA-1603-7-82  (Nov.  12,  1982)""  89~I7d.  583 
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A  desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  tiialy  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  nay  have  accrued  to  him  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
rijht  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

!EH££_£i_Ne.w.c.omb,  na    IBL4  263  (June  30,  1980) 


where  following  dismissal  of  a  protest,  a  pro- 
testant  files  a  supplemental  protest  and  request  tor 
reconsideration,  but  asks  that  should  such  pleading  be 
rejected  it  be  considered  in  the  alternative  as  a  no- 
tice of  appeal,  protestant  has  complied  with  the  pro- 
visions of  43  CFR  4.411  if  such  pleading  is  filed  with 
BLH  within  30  days  after  being  served  with  BLH's  dis- 
missal of  the  protest. 

aS2Ei_ii._*iier,  49  IBLA  118  (July  28,  1980) 


The  30-day  period  within  which  an  appeal  from  a 
decision  classifying  lands  as  being  within  a  KGS  must 
be  initiated  commences  upon  service  on  the  lessee  (or 
co-lessee)  of  record  of  a  copy  of  the  decision.   Both 
the  lessee  and  his  agent,  including  the  holder  of  oper- 
ating rights  under  the  lease,  are  subject  to  the  30-day 
dead  line. 

Robjrt_Li._w.rijhti_Shell_Oil_Co.,  60  IBLA  142  (Nov.  24, 
1981) 
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The  timely  filing  of  a  notice  of  appeal  from  an 
order  denying  reopening  of  an  Indian  decedent's 
estate  is  a  jurisdictional  prerequisite. 

Sstate_of  Ralph  James  (Elmer)  Hail.  12  IBIA  62 
(Nov.  10,~1983) 


Where  a  1974  decision  to  issue  a  highway  right- 
of-way  is  not  challenged  on  appeal  until  1980,  the 
doctrine  of  administrative  finality  bars  consideration 
of  the  legal  basis  for  the  1974  right-of-way  grant. 

Bering  Straits  Native  Corp.,  Council  Natj.ve  Cor£._, 
83  IBLA  280  (Oct.~257  1984) 


Hearings 

A  fact-finding  hearing  is  ordered  ty  the  Board 
of  Land  Appeals  to  determine  whether  there  has  teen 
a  violation  cf  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a  leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

VaJ.erie_BellorA_Elizabeth_Ri  Drozda,  49  IBLA  303 
(Aug.  20,  1980) 


Where  the  Geological  Survey  informs  an  oil  and  gas 
lessee  that  completion  of  a  well  on  an  adjacent  tract 
of  land  has  resulted  in  substantial  drainage  from  the 
Government's  land  and  directs  the  lessee  to  either 
complete  an  offset  well  or  tender  compensatory  royal- 
ties, the  lessee  may  attempt  to  show  that  the  drainage 
is  not  substantial  or  that  a  prudent  operator  would  not 
attempt  to  complete  a  paying  well.   Where,  however,  the 
lessee  does  not  challenge  the  factual  predicates  of  the 
Survey  demand  within  a  reasonable  time  after  he  has 
been  intormed  of  them,  the  rijht  to  subsequently  con- 
travene the  factual  determinations  of  Survey  on  these 
points  is  waived. 

N2la_Grace  Ptasv.nski,  63  IBLA  240  (Apr.  19,  1982) 

89  I.D.  208 


A  second  hearing  of  a  Government  mining  contest 
will  not  be  afforded  where  a  claimant  was  given  notice 
and  an  opportunity  to  appear  at  a  hearing,  where  he 
was  actually  present  at  the  bearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a  different  result.   A  petition  to  reopen 
a  hearing  of  a  Government  mining  contest  will  te  denied 
when  the  contestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  or  could  have 
been  available  at  the  original  hearing.   A  further 
hearing  will  not  be  ordered  merely  to  aftord  a  claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discovery . 

Uni  ted States  v.  Leon  R.  Whitney.  Cesar  T.  Hernandez, 

51  IBLA  73  "(Cct.  31,  1980) 


A  notice  of  appeal  must  be  filed  within  30  days 
after  appellant  is  served  with  the  decision  from  which 
he  is  appealing.   when  a  party  does  not  appeal,  the 
doctrine  of  administrative  finality,  the  administrative 
eguivalant  of  res  judicata,  generally  bars  considera- 
tion of  the  same  issue  in  a  later  appeal. 

*i taki_y.i._Pet er son  ,  66  IBLA  156  (Aug.  10,  1982) 


Due  process  does  not  require  notice  and  a  prior 
right  to  be  heard  in  every  case  where  an  individual 
■ay  be  deprived  of  property  so  long  as  the  individual 
is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becomes  final. 


Northwest  Ext lorations.  Inc.,  52  IBLA 
1981) 


)7  (Jan.  12, 

88  I.D.  31 


A  prior  decision  of  the  Department  will  not  be 
ovarturned  by  the  Board  of  Land  Appeals  where  the 
claimant  has  failed  to  appeal  such  decision  and  in 
essence  acquiesced  to  the  decision  for  a  prolonged 
period  of  time. 

Ida_Hae_Bosei_Leo_S._Comer,  7  3  IBLA  97  (flay  23,  1983) 


The  Board  refuses  to  draw  inferences  adverse  to 
the  Government  by  reason  of  its  failure  to  have  its 
project  engineer  testify  in  important  areas  and  by 
reason  of  its  failure  to  call  as  witnesses  two  of  its 
employees  who  attended  the  hearing  where  the  Board 
finds  that  the  action  of  the  Government  is  consistent 
with  the  principal  defenses  made  to  the  differing  site 
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conditions  claims  asserted  and  (here  under  long- 
established  Board  practice,  the  appellant  could  have 
called  any  or  all  of  the  Government's  employees  con- 
cerned as  witnesses  without  Baking  them  appellant's 
witnesses  for  the  purposes  of  impeachment. 

The  Board  sustains  the  action  of  the  hearing  mem- 
ber in  refusing  to  receive  in  evidence  documents  not 
identified  by  a  witness  through  whose  testimony  their 
admission  is  being  sought. 

A£Eeal_of_Fluor_Utdhj  Inc.,  IBCA-106B-U-7 5  (Jan.  15, 
19:31)  "  88  I.D.  Ul 


A  Government  motion  for  summary  judgment  is 
granted  and  an  appellant's  request  for  a  hearing  is 
denied  in  a  case  where  if  all  of  appellant's  factual 
allegations  are  accepted  as  true,  there  would  still 
be  no  basis  for  granting  the  appellant  relief  for  the 
claim  asserted.   The  Board  finds  that  to  hold  a  hear- 
ing in  such  circumstances  would  not  secure  the  just  and 
inexpensive  determination  of  the  appeal  without  unnec- 
essary delay. 


AEE3.al_3l_McCutche2n2Peterson_JJVl,  IBCA-1 392-9-80 
TnarT'lI,  1981)  "  88  I.D. 
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Due  process  does  not  require  notice  and  a  right  to 
a  prior  bearing  in  every  case  where  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

!!^i§on_D.._Locke_et_ali,  65  IBLA  122  (June  25,  1982) 


It  is  within  the  discretion  of  the  Board  of  Land 
Appeals  to  grant  a  request  for  a  hearing  on  an  issue  of 
fact.   In  order  to  warrant  such  a  hearing,  an  appellant 
must  at  least  allege  facts  which,  if  proved,  would 
entitle  him  to  the  relief  sought. 

Paul  N.  Temple.  69  IBLA  5a  (Nov.  29,  1982) 


In  proceedings  before  the  Department  to  determine 
the  validity  of  a  mining  claim,  notice  and  an  opportun- 
ity for  a  hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.   Where  the  validity  of  a 
claim  turns  on  the  legal  effect  to  be  given  facts  of 
record  concerning  the  status  of  the  land  when  the  claim 
was  located,  no  hearing  is  required. 

i!acka.y_Bar_Cor£..,  69  IBLA  1<*8  (Dec.  13,  1982) 


The  Board  of  Land  Appeals  has  the  discretion  to 
grant  a  request  for  a  hearing  on  issues  of  fact  but, 
in  order  to  warrant  such  a  hearing,  an  appellant  must 
at  least  allege  facts  which,  if  proved,  would  entitle 
him  to  the  relief  sou-jht. 

Stewart_CaEital_CorEi#  53  IBLA  J69  (Mar.  30,  1981) 


The  obligation  to  establish  a  valid  color-of- title 
claim  is  upon  claimant.   Where  claimants  have  not 
alleged  facts  which,  if  proved,  would  establish  the 
color  of  title,  a  request  for  a  fact-finding  hearing 
pursuant  to  43  CFR  4.415  will  be  denied. 

Bernard_Ri_Sniderx_Ha  Marie  Snjrder,  70  IBLA  207 
(Jan.  24,  1983) 


A  second  hearing  will  not  be  afforded  where  a 
mining  claimant  has  been  given  notice  and  an  opportu- 
nity to  appear  at  a  hearing  and  where  nothing  has  been 
submitted  to  indicate  that  another  hearing  would  pro- 
duce a  different  result. 

uQLted_States_vi_Hichael_Kuretich  et  al . ,  54  IBLA  124 
(Apr.  17,~198lf 


Due  process  does  not  require  notice  and  a  right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  may  be  deprived  of  property  so  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

!i!ii_*i_2atthews,  58  IBLA  246  (Oct.  6,  1981) 


Where  the  Bureau  of  Land  Management  has  dismissed 
a  protest  to  the  transfer  of  a  special  use  permit  for 
river  rafting  without  considering  evidence  in  the 
record,  which  tends  to  support  certain  allegations  in 
th»  protest,  the  case  will  be  remanded  to  BLM  for 
reconsideration  of  the  evidence  and  a  final  determina- 
tion of  whether  there  has  been  a  violation  of  the 
guidelines  which  state  that  an  authorized  outfitter's 
authorization  to  conduct  float  trips  is  not  a  salable 
commodity. 

Wilderness  Public  Rights.Fund,  National  Organization 
f2E_lky.iE_S£2LtS/  b3  IBL*  91~  (tlar.  ~3  1,  1982)  ~ 


A  hearing  before  an  Administrative  Law  Judge  is 
necessary  only  where  there  is  a  material  issue  of  fact 
requiring  resolution  through  the  introduction  of  testi- 
mony and  other  evidence.   In  the  absence  of  such  an 
issue,  no  hearing  is  required. 

iSern£2_Bliiiina_C°i_£i_aIi«  71  I8L»  53  (Feb.  22,  1983) 

Alumina  Develogment  CorE-  of_Utah,  77  IELA  366  (Dec.  7, 
19837 


Where  the  lessee  under  a  noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a  known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a  hearing  will  be 
ordered  so  that  a  complete  record  may  te  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Celeste  c.  Grynberg,  74  IBLA  180  (July  18,  1983) 


An  evidentiary  hearing  is  properly  ordered  pursu- 
ant to  13  CFR  4.415  where  the  record  is  inconclusive  on 
an  issue  of  material  fact  dispositive  of  the  rights  of 
the  parties  to  an  appeal. 

R°sita_Trujillo,  77  IBLA  35  (Oct.  31,  1983) 

££5S£i_Survivors,  80  IBLA  111  (Apr.  3,  1984) 
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Where  a  simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a  known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted',  but  where,  nonetheless, 
quastions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a  sufficient  record 
to  permit  decision. 

ki2y.<LC_e_ical_Sales__Inc_,  82  IBLA  182  (Aug.  13,  198U) 


Motions 

A  motion  to  dismiss  an  appeal  from  a  decision  of 
the  District  Manager  is  properly  granted  pursuant  to 
U3  CFK  it. 470  where  the  arguments  set  forth  by  an  appli- 
cant for  a  grazing  license  or  permit  are  immaterial  to 
the  issue  of  whether  the  applicant  has  previously  made 
substantial  use  of  his  grazing  privileges. 

EL2y.<i_3___C_rwi__Sil_a,  "»5  IBLA  11  (Jan.  b,  1980) 


The  Government's  motion  for  reconsideration,  which 
contends  that  the  current  version  of  the  Limitation  of 
Cost  clause  does  not  entitle  a  contractor  to  additional 
funding  for  a  change  unless  the  contracting  officer 
specifically  increases  the  estimated  cost,  provides  no 
basis  for  overturning  the  Board's  principal  decision 
allowing  excess  costs  attributable  to  a  constructive 
change,  where  the  contracting  officer  was  given  advance 
notice  that  the  estimated  costs  would  be  exceeded  and 
too*  no  action  to  advise  the  contractor  that  no  funding 
would  be  provided  or  to  stop  the  project  officer  from 
asking  for  continued  performance  of  the  changed  work. 


AEE23i_2£_B.££2Q._s._____3.__Inc_,  IBCA-  1214-9-78  (Jan. 
1980)  "  87  I.D. 


17, 
7 


A  Government  motion  for  summary  judgment  is 
granted  and  an  appellant's  request  for  a  hearing  is 
denied  in  a  case  where  if  all  of  appellant's  factual 
allegations  are  accepted  as  true,  there  would  still 
be  no  basis  for  granting  the  appellant  relief  for  the 
claim  asserted.   The  Board  finds  that  to  hold  a  hear- 
ing in  such  circumstances  would  not  secure  the  just  and 
inexpensive  determination  of  the  appeal  without  unnec- 
essary delay. 


A££eal_of  McCutcheon-Peterson  jJV_,  IBCA- 1 392- 9- 80 
(Mar7_127~19Bir  "  88  I.D. 


361 


A  claim  asserted  under  the  Changes  clause  for 
increased  costs  resulting  from  actions  of  the  President 
in  decontrolling  the  price  of  heavy  crude  oil  is  dis- 
missed as  being  outside  the  jurisdiction  of  the  Board 
since  the  President's  action  was  a  sovereign  act  taken 
as  part  of  the  program  to  maintain  or  increase  produc- 
tion of  heavy  crude  oil. 

&EES§l_2!_3iLtiQ._!ii_£&I_Co_struc_ion_Co__,_Inc_, 
IBCA-13B9-9-80  (Apr.  8,  19«1)  "  88  I.D.  431 


A  Government  motion  to  dismiss  an  appeal  is 
granted  where  no  express  contract  between  the  parties 
exists,  there  is  no  evidence  from  which  an  implied  in 
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fact  contract  could  be  inferred,  and  the  Board  is  with- 
out jurisdiction  over  contracts  implied  in  law,  assum- 
ing appellant  is  seeking  full  relief. 

Appeal  of  Dean  Prosser  and  Crew.  IBCA-1U71-6-81 
(Aug.  28,  1981)""  86  I.D.  809 


The  Government's  motion  for  reconsideration  which 
requests  remand  of  an  appeal,  after  a  decision  by  the 
Board  that  appellant's  final  report  was  improperly 
rejected  using  criteria  not  specified  or  reasonably 
inferred  by  the  contract,  in  order  that  the  contracting 
officer  can  render  a  new  decision  on  acceptability  of 
the  final  report  under  the  terms  of  the  contract  is 
denied  because  no  proper  basis  is  offered  for  the 
request . 

*EEedl_of_A_  Helene  Warren,  IBCA-1422-1-81  (Nov.  9, 
1981) 


A  Government's  motion  for  summary  judgment  is 
granted  and  an  appeal  is  dismissed  where  in  connection 
with  a  claim  for  interest  for  the  Government's  delay  in 
making  progress  payment  the  Board  finds  there  is  no 
genuine  issue  of  material  fact  and  that  neither  the 
payments  clause  nor  the  Contract  Disputes  Act  of  1978 
authorize  the  payment  of  interest  on  undisputed  under- 
lying claims  on  which  the  claim  for  interest  is  based. 

*EE§al_of_Lee__loof_n__C__,  IBCA-1506-8-81  (May  11, 
1982)  89  I.D.  233 


A  motion  for  reconsideration  is  denied  where 
appellant's  assertions  of  error  in  the  principal  deci- 
sion are  not  supported  by  arguments  or  by  references  to 
the  record,  and  appellant  admittedly  seeks  a  rehearing 
in  order  to  present  the  evidence  in  a  more  coherent 
sequence  and  logical  order. 

Appeals  of  Porter  Mechanical  Contractors.  Inc. (On 

R£Con_i_era__o_l,  IBCA-T357-5-80  6  IBCA-1366-6-80 
(June  28,  1982)  89  I.D.  359 


A  Government  motion  to  dismiss  an  appeal  as 
untimely  filed  under  the  Contract  Disputes  Act  of  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a  final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
■ay  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  time. 


Ap£eal_o__Jiv_rside_Gener  al_Construction_Co__  Inc. 
IBCA-160  3-7-82~(Nov.~12,~l9827"  8  9~i7d. 


583 


A   Government    motion    for   summary    judgment    is 
granted    and   an   appeal    is   dismissed    when   in   connection 
with    a   claim    for    interest   for    the   Government's   delays 
in    making    progress   payments,    the    Board    finds   that    the 
Government's    delays    were    unreasonable   but   also   finds 
that    there    is   no   genuine   issue  of    material    fact    and 
that    neither    the   Payments    to  Contractor  clause   nor 
the    Contract    Disputes    Act   of   1978    authorize   the    pay- 
ment   of    interest   on    undisputed    underlying   claims. 
Noted    by    the    Board    was   the    fact    that    the    invoices 
on   which    the    claim    for    interest    is   based    had    been 
paid    several    months    before   the   contractor's    claim 
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for  interest  was  submitted  to  the  contracting 
officer  for  a  decision. 

_EE__l_2________________I-____-_x__.___#  IBCA-1635- 

11-82  (June  7,  19B3) 


A  contractor's  motion  tor  reconsideration  and  to 
supplement  the  record  by  contractor's  testimony  after 
an  adverse  decision  by  the  Board  of  the  contractor's 
appeal,  decided  on  the  record  without  an  oral  hearing, 
is  denied  where  the  contractor  failed  to  request  a 
haarinj,  and  its  motion  not  only  failed  to  satisfy  the 
newly  discovered  evidence  rule  but  also  failed  to  dis- 
close the  testimony  proffered. 

_EE___________________________»  IBCA-1524-10-B1 

(3»pt7  _8,  1983)  ~ 


In  a  case  in  which  the  appellant's  motion  for 
summary  judjment  is  denied  and  the  Government's  cross 
motion  tor  summary  judgment  is  granted,  the  allowance 
of  interest  on  borrowings  (however  represented)  as  part 
ot  an  eguitable  adjustment  is  found  to  be  prohibited  by 
a  provision  of  the  Federal  Procurement  Regulations 
incorporated  into  the  contract  by  reference. 

In  a  case  in  which  the  appellant's  motion  for 
summary  judjment  is  denied  and  the  Government's  cross 
motion  for  summary  judjment  is  granted,  the  failure  of 
a  contractor  to  certify  its  claims  in  excess  of  $50,000 
when  submitting  them  to  the  contracting  officer,  as 
rejuired  by  sec.  6(c)  of  the  Contract  Disputes  Act  of 
1978,  is  found  to  preclude  the  allowance  of  interest 
provided  for  by  sec.  12  of  the  Act. 

_EE___-____________________________«  IBCA- 16B1-6-83 

(Oct.  _37  1983) 


The  Board  rejected  appellant's  contention  that  cer- 
tification of  a  claim  appended  to  a  complaint  makes 
Government  counsel  an  ajent  of  the  contracting  officer 
for  the  purpose  of  compliance  with  the  requirements  of 
41  u.S.C.  «  b05  (c)  (1)  and  granted  the  motion  of  the 
Government  to  vacate  the  Board's  decision  rendered  on 
the  merits  and  to  dismiss  the  appeal  for  lack  of  juris- 
diction. 

L .  A__Mel ______ __________ uc t_on___Di _i ____________ » 

IBCA-1  511-9-81  (Nov.  25,  1983)"  ~~  90  I.D.  491 


A  Government  motion  to  dismiss  a  claim  for  lost 
profits  and  an  alternative  motion  for  partial  summary 
judgment  on  the  lost  profit  claim  are  both  denied  in 
a  case  where  appellant  implies  that  the  actions  of  the 
contracting  officer  were  in  bad  faith  and  asserts  that 
the  actions  of  the  contracting  officer  during  the 
administration  of  the  contract  were  arbitrary,  capri- 
cious, and  unreasonable.   In  denying  both  motions,  the 
Board  notes  that  there  are  some  limited  circumstances 
in  which  the  damages  recoverable  have  not  been 
restricted  to  those  specified  in  the  termination  for 
convenience  clause  and  that  at  the  reguested  oral 
haarinj,  appellant  will  be  afforded  the  opportunity  to 
prove  bad  faith  or  abuse  of  discretion  on  the  part  of 
the  contracting  officer  such  as  aight  avoid  the 
recovery  limitations  of  the  convenience- termination 
clause . 

_E£__L_2__A______________e.    IBCA-1690-6-83     (Nay    17, 
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Notice_of    Ap_eal 

where,    in   a   decision    holding    a   Native    allotment 
for    approval   and   a    State   selection   for    rejection    to 
the   extent   of    a   conflict,    the    Bureau    of   Land   Manage- 
ment   grants    the   State    30   days    to   initiate   a    private 
contest    challenging    the    Native   allotment,    the    30-day 
appeal    period    will    commence   upon    expiration    of    the 
30    days    accorded    the    State   for    initiation   of   a    pri- 
vate  contest   and   not    with   receipt    of   the    decision. 


Sta ______ Ala _______  Earl    G._Patt  erson, 

(Feb.  22,  1980) 


46  IBLA  56 


__________ laska ,  48  IBLA  229  (June  17,  1980) 


In  order  to  constitute  a  notice  of  appeal  a  docu- 
ment must  state  in  an  objectively  ascertainable  manner  a 
present  intent  to  appeal  a  final  decision  of  the  Bureau 
of  Land  Management.   A  petition  for  reconsideration  of 
a  decision  with  reasons  directed  to  the  office  which 
issued  the  decision  that  expresses  a  conditional  intent 
to  file  an  appeal  in  the  future  if  the  relief  reguested 
by  petitioner  is  not  granted  does  not  constitute  notice 
of  appeal.   where  the  decision  is  reconsidered  in 
response  to  the  petition  and  the  petitioner  is  notified 
that  the  decision  is  reaffirmed  with  right  of  appeal, 
the  decision  will  become  final  in  the  absence  of  a 
timely  appeal. 

____________ •    "9  IBLA  59  (July  21,  1980) 


Where  following  dismissal  of  a  protest,  a  pro- 
testant  files  a  supplemental  protest  and  request  for 
reconsideration,  but  asks  that  should  such  pleading  be 
rejected  it  be  considered  in  the  alternative  as  a  no- 
tice of  appeal,  protestant  has  complied  with  the  pro- 
visions of  43  CFR  4.411  if  such  pleading  is  filed  with 
BLM  within  3C  days  after  being  served  with  BLM's  dis- 
missal of  the  protest. 

______________ ,  "9  IELA  US  (July  28,  1980) 


Where  a  person  moves  from  his  record  address  and 
does  not  apprise  BLM  of  a  forwarding  address,  and  a 
copy  of  a  BLM  decision  affecting  him  is  mailed  to  this 
last  address  of  record  and  returned  ty  the  postal  ser- 
vice as  undeliverable,  the  decision  is  considered  to 
have  been  "served"  on  him  as  of  the  date  it  is  returned 
to  BLM.   43  CFR  4.401(c).   Accordingly,  the  deadline 
for  filing  a  notice  of  appeal  is  30  days  after  the  date 
the  decision  is  returned  to  BLM,  and  an  appeal  filed 
after  that  date  is  properly  dismissed  as  untimely. 

__________£.  55  IBLA  5  ("ay  26,  1981) 


Where  several  BLM  decisions  declaring  appellant's 
mining  claims  abandoned  and  void  each  stated  "Id  reply 
refer  to  3833  (N-952),"  and  appellant's  notice  of 
appeal  specifically  applied  to  BLM  decisions  bearing 
that  reference  number,  the  notice  of  appeal  was  effec- 
tive, and  BLM  incorrectly  and  prematurely  closed  the 
file  of  one  claim  that  ELM  decided  was  not  covered  ty 
the  notice  of  appeal. 

_.____Colson ,  63  IELA  221  (Apr.  15,  1982) 
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where  BLM  unconditionally  rejects  an  oil  and  gas 
lease  offer  but  provides  a  period  of  30  days  in  which 
to  cure  a  deficiency  the  decision  is  not  interlocutory 
and  the  30-day  period  for  filing  a  notice  of  appeal 
bajins  upon  receipt  of  the  decision. 

£*rl_Gerard,  70  IBLA  3U3  (Feb.  2,  1983) 


RfiLJ-S_0F_  PRACTICE — Continued 
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Reconsider at ion --Con tinued 

Where  in  a  motion  for  reconsideration  counsel 
fails  to  apprise  the  Board  of  any  significant  newly 
discovered  evidence  or  evidence  not  duly  considered 
the  course  of  rendering  the  principal  decision,  the 
motion  will  be  denied. 

i£Eeal_of_Tiffani_Construction_Coi,  I BC A- 1162-8-77 
(Aug.  22,  1980) 


where  BLM  affords  an  offeror  a  period  of  30  days 
to  execute  stipulations  as  a  condition  to  issuance  of 
an  ail  and  gas  lease  and  states  that  failure  to  comply 
will  result  in  rejection  of  the  offer  to  lease,  the 
decision  is  interlocutory  and  there  is  no  right  of 
appeal.   The  offeror  may  elect  to  comply,  to  comply 
under  protest,  or  to  let  the  30-day  period  run  without 
complying  and  appeal  the  resulting  BLM  decision 
rejecting  the  offer.   In  the  latter  case  the  offeror 
has  waived  the  right  to  comply  and,  if  the  appeal  is 
unsuccessful,  the  rejection  is  final  and  no  additional 
opportunity  to  execute  the  stipulations  will  be  granted. 


Fortune_Oil_Coir  71  IBLA  153  (flar.  9,  1983) 


90  I.  D.  BU 


Where  BLM  informs  an  offeror  for  an  over-the- 
counter  oil  and  gas  lease  that  it  is  prepared  to  issue 
a  lease  provided  certain  stipulations  are  signed  and 
returned  within  30  days  of  receipt  of  BLM's  decision, 
the  decision  is  interlocutory  and  the  30-day  period  for 
filinj  a  notice  of  appeal  will  not  begin  until  the 
compliance  period  has  been  concluded. 

John  Ri_Anderson,  71  IBLA  172  (Mar.  10,  1983) 


Upon  a  motion  for  reconsideration,  the  Board 
finds  that  the  contentions  of  appellant  challenging 
the  principal  decision  are  based  on  misstatements  or 
misinterpretations  of  the  principal  decision  or  ask 
that  the  Board  consider  the  merits  of  a  claim  deemed 
to  have  been  properly  dismissed  for  lack  of  proof  of 
coercion  or  duress. 

Appeal  of  Systems  Technology  Associates,  Inc_. , 
IBCA-1108-H-76   (Apr.  30,  1981)""  ~  88  I.D.  521 


The  Government's  motion  for  reconsideration  which 
requests  remand  of  an  appeal,  after  a  decision  by  the 
Board  that  appellant's  final  report  was  improperly 
rejected  using  criteria  not  specified  or  reasonably 
inferred  by  the  contract,  in  order  that  the  contracting 
officer  can  render  a  new  decision  on  acceptability  of 
the  final  report  under  the  terms  of  the  contract  is 
denied  because  no  proper  basis  is  offered  for  the 
request. 

*EEeai_°r  A.  Helene  Barren,  IBCA-1122-1-81  (Nov.  9, 
1981) 


Reconsideration 

The  Government's  motion  for  reconsideration,  which 
contends  that  the  current  version  of  the  Limitation  of 
Cost  clause  does  not  entitle  a  contractor  to  additional 
funding  for  a  change  unless  the  contracting  officer 
specifically  increases  the  estimated  cost,  provides  no 
basis  for  overturning  the  Board's  principal  decision 
allowinj  excess  costs  attributable  to  a  constructive 
change,  where  the  contracting  officer  was  given  advance 
notice  that  the  estimated  costs  would  be  exceeded  and 
took  no  action  to  advise  the  contractor  that  no  funding 
would  be  provided  or  to  stop  the  project  officer  from 
asking  for  continued  performance  of  the  changed  work. 

LEESal_of_Re.con_SistemSj._Inc.,  IBCA-121U- 9- 78  (Jan.  17, 
1930)  87  I.D.  7 


Where,  upon  the  second  review  of  the  record  pur- 
suant to  appellant's  motion  for  reconsideration,  the 
Board  finds  that  the  main  premise  upon  which  appel- 
lant's original  claim  for  relief  was  based  is  neither 
supported  by  the  evidence  of  record  nor  by  any  appar- 
ent legal  authority,  the  Board  will  deny  the  motion  for 
reconsideration  without  reaching  the  ancillary  issue 
raised  by  such  motion. 

»EEeal_of  W  unschel_S__m_ll___nc_ ,  IBCA- 1  263-5-79 
(June  27,  1980)""" 


A  motion  for  reconsideration  is  denied  ubere 
appellant's  assertions  of  error  in  the  principal  deci- 
sion are  not  supported  by  arguments  or  by  references  to 
the  record,  and  appellant  admittedly  seeks  a  rehearing 
in  order  to  present  the  evidence  in  a  more  coherent 
sequence  and  logical  order. 

Appeals  of  Porter  Mechanical  Contractors.  Inc. (On 

Reconsideration^.,  IBCA-1 357-5-80  6  IBCA-1366-6-80 
(June  28,  1982)  89  I.D.  359 


Where  an  appeal  is  dismissed  for  failure  to  timely 
file  a  statement  of  reasons  in  support  thereof,  and  a 
petition  for  reconsideration  is  filed  which  essen- 
tially argues  that  the  failure  to  timely  file  the 
statement  of  reasons  with  the  Board  was  due  to 
ignorance,  such  a  petition  for  reconsideration  has 
not  shown  extraordinary  circumstances  as  required  by 
13  CFR  U. 21(e)  and  is  properly  denied. 

Where,  during  the  adjudication  of  a  petition 
for  reconsideration  of  a  dismissal  of  an  appeal  for 
failure  to  timely  file  a  statement  of  reasons,  a  review 
of  the  case  file  discloses  the  existence  of  a  document, 
filed  after  issuance  of  the  adverse  decision  from  which 
an  appeal  was  taken,  which  delineates  the  points  in 
controversy,  such  a  document  may  te  deemed  a  statement 
of  reasons  and  the  decision  dismissing  the  appeal  will 
be  vacated. 

Wyoming  Oil  6  Minerals,  Inc_  J0n_  Reconsider  at  ionl  , 
71~IBLA  15  (FebT  lo7  1983) 
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Reconsidera tion--Continued 

The  Board  will  not  consider  an  issue  in  a  petition 
for  reconsideration  which  was  not  ti»ely  raised  and 
considered  below. 

Edaond  H.  Burns  S  Hark  Haamons  v.  Anadarko  Area 
Director,  Bureau  of  Indian  Affairs  (On  Reconsidera- 
tionl;  11  IBlI~133~7Har.  227  19837 


A  contractor's  motion  for  reconsideration  and  to 
supplement  the  record  by  contractor's  testimony  after 
an  adverse  decision  by  the  Board  of  the  contractor's 
appaal,  decided  on  the  record  without  an  oral  hearing, 
is  denied  where  the  contractor  failed  to  request  a 
bearing,  and  its  motion  not  only  failed  to  satisfy  the 
newly  discovered  evidence  rule  but  also  failed  to  dis- 
close the  testimony  proffered. 


Appeal  3f  Pebble  Haulers.  Inc. 
(Sept.  28,  1983) 


IBCA-1524-10-81 


Under  43  CFR  1.21(c)  ,  a  request  for  reconsidera- 
tion of  a  decision  of  the  Board  of  Land  Appeals  must  be 
filed  promptly  and  may  be  granted  only  in  extraordinary 
circumstances.   A  petition  for  reconsideration  will  be 
denied  as  untimely  when  it  is  filed  more  than  6  months 
after  issuance  of  the  decision,  the  petition  raises  no 
new  matter,  and  the  only  apparent  justification  for 
such  late  filing  is  a  reference  to  a  recent  court  deci- 
sion which  has  no  controlling  effect  on  the  disposition 
of  the  appeal. 

Pathfinder  nines  Corp.  (On  Reconsideration) .  76  IBLA 
276"7oct.  18,~1983) 
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APPEALS — Continued 

Reconsideration — Continued 

costs.   where  there  is  a  patent  ambiguity  between 
contract  provisions  and  a  contractor  fails  to  make 
inquiry  about  it,  the  contractor  may  not  rely  on 
its  interpretation  if  the  Government  interpretation 
differs  and  will  not  be  allowed  to  prevail  for  any 
alleged  extra  costs  for  complying  with  directions 
consistent  with  the  Government's  interpretation. 

Aj>I!§al_of_Ca  G.  Norton  Co. [On  Reconsideration)  , 

IBCA-1647-1-83  (Apr.  23,  1984) 


Where,  subsequent  to  a  decision  issued  by  the 
Board,  which  decision  is  premised  on  certain  factual 
assumptions,  a  party  establishes  on  the  basis  of  the 
record  before  the  Board  that  the  facts  may  not  be  as 
assumed,  and,  as  a  result,  it  becomes  impossible  for 
the  Board  to  fairly  determine  the  true  underlying  facts 
essential  to  adjudication,  the  Board  decision  will  be 
vacated  and  the  case  will  be  remanded  to  the  Hearings 
Division  for  a  hearing  to  clarify  the  matter. 

United  States  ,y..J.  Gary  Feezor  et  al. (On  Reconsidera- 

tion)  .  81  IBLA  94  "(Hay  29,  1984) 


Where  the  Interior  Board  of  Land  Appeals  sets 
aside  a  BLB  decision  because  on  appeal  the  appellant 
has  pointed  out  ambiguities  and  inconsistencies  in  the 
record  and  BLB  does  not  come  forward  to  clarify  them, 
the  Board  ordinarily  will  not  entertain  a  postdecision 
brief  seeking  reconsideration  and  setting  forth  such 
clar  if ication. 

Sierra  Club,  The  Mono  Lake  Committee (On  Reconsidera- 

tion)  .  84  I  EL  A  175  (Cec.~19,  1984  7" 
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T.a!S2_H.iBil>a_J0.D_Re£On§±dg!a.tlo2L»  77  IBLA  30  (Oct.  31, 

1  ^rt  t ) 


Service  on_Adverse_Part y 

BLM  may  not  summarily  dismiss  a  private  contest 
complaint  against  a  homestead  entry  for  failure  to 
file  with  BLM  proof  of  service  on  the  contestee  within 
30  days  of  service,  as  required  by  43  CFR  4.450-3, 
where  the  evidence  indicates  that  the  contestant 
actually  served  the  complaint  and  the  contestant  files 
proof  of  such  service  on  appeal. 

Jessie_Li_Wi  neaeart_vi_Glenn_W_.  Price,  74  IBLA  373 
(July  29,  1983)""  90  I.D.  338 


Under  43  CFR  4.314  and  4.315,  a  decision  issued  by 
the  Board  of  Indian  Appeals  is  final  for  the  Department 
without  further  action.   The  filing  of  a  petition  for 
reconsideration  is  not  required  for  finality. 

S*i£!i_fe2aaii!2_£2ii_Ifi£ic_£3Dt_£_Russelli_Inc_._v_. 

*§§i§iant_Area_Direc tor 1  J|conomic_  Development^ 

Portland  Area  Office^  Bureau_of  Indian  Affairs. 
12  IBIA~126  75ec7  22,  1983) 


Failure  to  serve  a  copy  of  the  notice  of  appeal  on 
an  adverse  party  within  the  time  required  subjects  an 
appeal  to  summary  dismissal  pursuant  to  43  CFR  4.413. 
A  motion  to  dismiss  an  appeal  because  of  a  failure  to 
comply  with  the  service  requirement  will  be  denied 
where  the  moving  party  fails  to  show  any  prejudice  from 
the  failure  to  serve  and  the  record  indicates  that  the 
moving  party  had  actual  notice  of  the  appeal. 

Defenders_gf_Sil,dlife,  79  IBLA  62  (Feb.  13,  1984) 
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Where  the  record  in  a  case  estatlishes  that  the 
person  authorized  by  a  Native  group  to  act  as  its  agent 
had  actual  notice  of  a  certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.   The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a  jurisdictional  requirement. 

Nabesna  Native  Corp..  Inc. (0n_ Reconsidera  tion| , 

83  IBLA  82  (Sept.  28,  1984) 
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APPEALS-- Continued 


APPEAL S- -Cent inued 


Standing_to  Appeal 

where  a  Native  corporation  has  pending  an  appli- 
cation to  acguire  land,  which  land  nas  awarded  to  an 
Alaska  Native  by  BLM  pursuant  to  a  Native  allotment  ap- 
plication, the  Native  corporation  is  a  party  adversely 
affected  by  the  decision  of. BLM  and  therefore  has  a 
rijht  to  appeal  pursuant  to  43  CFR  4.410,  from  the  BLM 
decision  holding  the  Native  allotment  application  tor 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

0!iziQ.^ie_fiiLiiS_£°££i._2i—  M  wa  rd  _0£h  aig*.^  r  ^_ ,  "5  IELA 
198  (Jan.  30,  1980) 


For  the  purposes  of  the  proviso  to  43  CFR  4.410, 
which  grants  any  party  to  a  case  a  right  of  appeal  to 
the  Board  of  Land  Appeals  "except  »  *  •  where  a  deci- 
sion has  been  approved  by  the  Secretary,"  the  Under 
Secretary  is  vested  with  the  authority  of  the  Secretary 
to  Bake  decisions  final  for  the  Department  and  thus 
not  subject  to  review  by  the  Board. 

DNA2iPeo£le^s_Lejal  Services,  49  IBLA  307  (Aug.  20, 
1930) 


A  Government  motion  to  dismiss  an  appeal  is 
granted  where  no  express  contract  between  the  parties 
exists,  there  is  no  evidence  from  which  an  implied  in 
fart  contract  could  be  inferred,  and  the  Board  is  with- 
out jurisdiction  over  contracts  implied  in  law,  assum- 
inj  appellant  is  seeking  full  relief. 

*E£sal_of_pean_Prosser_and_Crew,  IBC A- 1471-6- 81 

(Aug.  28,  1981)"  "  88  I.D.  809 


Neither  the  State  of  Alaska  nor  an  instrumentality 
thereof  has  standing  to  appeal  a  decision  which  recog- 
nizes that  full  title  to  a  parcel  of  land  is  in  the 
State,  absent  a  showing  of  injury  in  fact  from  such  a 
decision  . 

State_of_Alaska,  ">8  IBLA  118  (Sept.  24,  1981) 


Under  43  CFR  4.410,  a  party  must  be  adversely 
affected  by  a  decision  of  an  officer  of  the  Eureau  of 
Land  Management  in  order  to  have  the  right  to  appeal  to 
the  Board  of  Land  Appeals. 

Calif or nia_State_Lands_Commissign,  S8  IBLA  213 
7sept.~29,_1981)  ~" 

J45S2_M1._Chudnow_et_ali,  70  IBLA  71  (Jan.  11,  1983) 


Appellant    business    lessee   of   tribal    trust    lands 
held    not    to   be   an    interested   party    affected    by   a    final 
administrative   action   of    an   official    of    the    Bureau   of 
Indian    Affairs    within    the   meaning   of    Interior   Board   of 
Indian   Appeals    practice    rule    sec.    4.331    (46    FH   7337 
(Jan.    2i,    1981))    so    as   to    be   entitled    to   seek   review   of 
agency    determination    that   lessor    Indian    tribe    had 
failed    to    legally    enact    a   tribal    law    and   order   code. 

Marljn    D.    Kuykendall    v.    Comm'r   of    Indian   Affairs   and 
Ia»a2it;££escott_Tribe7~9_IBIA    90     (Oct.    23,    198  1) 


Standing_to   A pp.ea l--Continued 

An   appellant    has   standing    to  appeal   a    decision   of 
a    Bureau   of    Indian    Affairs   official    granting    fee    patent 
title   to    Indian    trust    land   only    if    it   can   be    shown    that 
the   decision    adversely    affects    his   or    her    enjoyment   of 
a    legally    protected    interest. 

B2l*I!i_Redf  ield^v^AcJin^De^utj^As^isJa^j^S^c^e  tarj^- 
Indiail-Iilails.JOjLera  tipnsl,    9    IEIA    174    (Fet.    lb,    1982) 

89    I.D.    67 


Where  appellant  states  that  he  may  not  te 
adversely  affected  by  a  decision  of  the  Bureau  of  Land 
Management  and  fails  to  point  out  affirmatively  in  his 
statement  of  reasons  in  what  respect  the  decision  is 
in  error,  he  does  not  meet  the  requirements  of  the 
Department's  rules  of  practice  and  the  appeal  must  be 
dismissed . 

Hal_Vi_Carlsonx_Jri,  62  IBLA  30b  (Mar.  18,  1982) 


An  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a  lease  to  first-priority  offeror,  as 
well  as  standing  to  appeal  from  a  rejection  of  such 
protest. 

St °searchA_Inci,  64  IBLA  149  (May  24,  1982) 


Where  the  Bureau  of  Land  Management  authorized 
officer  issues  a  decision  determining  the  grazing  privi- 
leges of  two  conflicting  applicants  which  is  adverse  to 
one  of  the  applicants,  and  that  applicant  appeals  to  an 
Administrative  Law  Judge  and  receives  a  favoratle  deci- 
sion, the  failure  of  the  other  applicant  to  participate 
in  the  proceedings  before  the  Administrative  Law  Judge 
does  not  foreclose  that  applicant  from  appealing  that 
decision  to  the  Board  of  Land  Appeals,  as  that  appli- 
cant is  a  party  to  a  case  adversely  affected  ty  a 
decision  of  an  Administrative  Law  Judge  within  the 
meaning  of  43  CFR  4.410. 

Bureau_of_Land_Manaa,ement  vA_Alf redo_R1_Maez,  67  IELA 
89~75eptT  137  19827 


The  provisions  of  30  U.S.C.  *$  29  and  30  (1976) 
relating  to  "adverse  claims"  refers  only  to  adverse 
mineral  claims,  and  nothing  in  these  sections  purports 
to  limit  the  rights  of  third  parties  to  appeal  from  a 
denial  of  a  protest  of  a  patent  application  where  they 
can  show  a  cognizable  interest  which  has  been  adversely 
affected . 

where  an  individual  or  organization  files  a  pro- 
test to  a  mineral  patent  application,  which  protest  is 
denied,  and  timely  appeals  from  that  denial,  such 
individual  or  organization  is  "a  party  to  the  case" 
within  the  meaning  of  43  CFR  4.410.   In  order  to  main- 
tain the  appeal,  however,  such  a  party  must  also  show 
an  interest  which  has  been  adversely  affected  by  the 
decision  appealed. 

Where  an  individual  or  organization  fails  to  pro- 
test action  proposed  to  be  taken  by  BLM,  such  an  entity 
has  no  standing  to  .appeal  the  denial  of  a  protest  filed 
by  some  other  individual  or  organization. 

In  re  Pacific  Coast  Molybdenum  Co.,  68  IBLA  325 
(SovT  22,  1982) 
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AEEEALS--Continued 


Standing_to  A p£ea l--Continuad 

whare  appellant's  statement  of  reasons  for  appeal 
from  a  decision  to  include  certain  lands  in  a  wilder- 
ness study  area  fails  to  assert  any  right,  claim,  title 
or  interest  in  the  subjact  lands,  nor  any  use  of  then 
which  will  be  adversely  affected,  appellant  will  be 
considered  to  lack  standing  to  appeal,  and  the  appeal 
will  be  dismissed. 

El!Sl£s_Dodje_CorE._at_al.  ,  72  IBLA  226  (Apr.  26,  19B3) 


Where  a  protest  is  filed  to  a  competitive  phos- 
phate lease  offering,  which  protest  is  denied,  and  a 
timely  appeal  is  filed  by  the  protestant,  the  protes- 
tant  is  "a  party  to  the  case"  within  the  meaning  of 
43  CFR  4.410.   In  order  to  maintain  the  appeal, 
however,  such  a  party  must  also  show  an  interest  which 
has  been  adversely  affected  by  the  decision  appealed. 

J2^Q._2j._Archer  ,  74  IBLA  323  (July  2B,  1983) 


Standing  to  appeal  is  limited  to  a  party  to  a  case 
adversely  affected  by  a  decision  of  the  Bureau  of  Land 
Management.   An  appeal  may  be  dismissed  without  prej- 
udice as  premature  whera  it  is  filed  prior  to  an 
advarse  adjudication  of  appellant's  rights  by  BLM. 

£±t  i^s_gf  _C^lDra^o_S_Er  ings_i_Aurora,  77  IBLA  39b 
(Dec.  9,  1983)~~ 


where,  in  its  statement  of  reasons  for  appeal, 
appellant  fails  to  allege  a  cognizable  interest  which 
has  been  adversely  affected,  appellant  will  be  con- 
sidered to  lack  standing,  and  the  appeal  will  be  dis- 
missed. 

Orecgon  Natural  Resources_Council ,  78  IBLA  124  (Dec.  27, 
1983) 


Standing_to  Appeal  —  Continued 

Where  appellant's  statement  of  reasons  for  appeal 
asserts  that  many  of  its  members  live  in  close  prox- 
imity to  a  mine  and  are  adversely  affected  in  their 
property,  aesthetic,  and  recreational  interests  as  a 
result  of  the  mine  owner's  failure  to  comply  with  the 
permitting  requirements  of  the  approved  Illinois  pro- 
gram, appellant  has  standing  to  appeal  the  decision  of 
the  Director,  OSM,  finding  that  there  is  no  violation 
by  the  mine  owner. 

Citi zens_f or_the_Preseryat ion_of _Knox_Counti,  Bl  IBLA 
209  (June  b.    1984) 


where  a  national  conservation  organization  chal- 
lenges a  Bureau  of  Land  Management  deter minaticn  to 
proceed  with  a  private  exchange,  that  organization 
satisfies  the  requirements  of  43  CFR  4.410  by  estab- 
lishing that  it  is  a  "party  to  a  case"  and  that  it  is 
adversely  affected  because  its  membership  uses  the 
public  land  in  question. 

Na  t  ional_Wildlif  e_Feder  at  ion  ,  82  IBLA  303  (Sept.  5, 
1984) 


A  Government  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  ty  a  subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:   (1)  The  decision  from  which  the  appeal  was 
taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a  representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

*££Sai_2l_£!lbai2s!li;Gumii_Ltdi,  I BC  A- 17  8b  -3  -8  4 

(Sept.  25,  1984)  91  I.D.  311 


A  decision  advising  applicant  of  a  perceived 

defsct  in  his  application  and  allowing  30  days  to  cure 

the  deficiency  is  interlocutory  in  nature  and,  as  a 

genaral  rule,  applicant  lacks  standing  to  appeal  such  a 

decision  in  the  absence  of  a  rejection  of  his  applica- 
tion. 

li£l!lEd_ri:._Greener,  79  IBLA  234  (Feb.  29,  1984) 


Unless  a  party  asserts  an  "adversely  affected" 
interest,  it  does  not  have  standing  to  appeal  under 
43  CFR  4.410  and  its  appeal  will  be  dismissed. 

LiI_lE2!kers_Dredj-in:l_COj.,  79  IBL*  33°  (Mar.  21,  1984) 


A  person  who  is  a  party  to  a  case  and  who  has  a 
cognizable  interest  which  has  been  adversely  affected 
will  be  considered  to  have  standing  to  appeal  pursuant 
to  43  CFR  4.410(a).   Where  the  appellant's  interest  is 
only  that  of  a  deeply  concerned  citizen,  the  appeal 
■ust  be  dismissed  for  lack  of  standing. 

Sha.r.on_Lona,_et_aU,  83  IBLA  304  (Oct.  30,  1984) 


The  unit  operator  of  a  producing  unit  has  standing 
to  appeal  the  granting  of  a  right-of-way  to  a  third 
party  for  the  purpose  of  entering  the  lease  and  util- 
izing a  plugged  well,  drilled  by  the  unit  operator,  for 
disposing  of  salt  water  produced  miles  away  ty 
strangers  to  the  unit. 

Pen ro c_0j l_Cor Ji^e t_a  1^ ,  84  IBLA  36  (Nov.  27,  1984) 


An  organization  appealing  a  Bureau  of  Land  Manage- 
ment decision  will  be  considered  a  "party  to  a  case" 
having  standing  to  appeal  an  adverse  decision  of  an 
officer  of  the  Bureau  of  Land  Management  where  the 
organization  uses  the  lands  "in  question  and  actively  and 
extensively  participates  in  the  formulation  of  land  use 
plans  far  the  lands  in  guestion. 

£e§5Et_SurvivDrs,  80  IBLA  111  (Apr.  3,  1984) 


Statement  of_Reasons 

The  Government's  motion  for  reconsideration,  which 
contends  that  the  current  version  of  the  Limitation  of 
Cost  clause  does  not  entitle  a  contractor  to  additional 
funding  for  a  change  unless  the  contracting  officer 
specifically  increases  the  estimated  cost,  provides  nc 
basis  for  overturning  the  Board's  principal  decision 
allowing  excess  costs  attributable  to  a  constructive 
change,  where  the  contracting  officer  was  given  advance 
notice  that  the  estimated  costs  would  be  exceeded  and 
took  no  action  to  advise  the  contractor  that  no  funding 


i!ULES_OF_PRACTICE--Cont  inued 

A  P  P  E  A  L  S-  -  C  o  n  t 1  n  ued 

Statement  of _Reasons--Cont inued 

would  be  provided  or  to  stop  the  project  ofiicer  from 
asking  for  continued  performance  of  the  changed  work. 

Addc  al_ot_Recon_Sistemsi_Inci,  I BCA-1214 -9-78  (Jan.  17, 
1980)  "  87  I.D.  7 


A  statement  of  reasons  in  support  of  an  appeal 
which  daes  not  point  out  affirmatively  in  what  respect 
th?  decision  appealed  from  is  in  error  does  not  meet 
the  retirements  of  the  Department's  rules  of  practice 
ani  may  be  dismissed. 

Where  appellant's  allegations  on  appeal  are  imma- 
terial and  irrelevant  and  appellant  fails  to  establish 
any  errar  in  the  decision  below  or  any  infringement  of 
appellant's  rights,  tha  appeal  is  properly  dismissed  as 
lacking  in  merit. 

!UEi!E£f_MalLi££.  uq  IBLA  ^5b  lAu'J-  la»  1980) 


An  appeal  from  a  decision  declaring  mining 
claims  abandoned  and  void  because  of  failure  to  meet 
the  recordation  requirements  of  the  Federal  Land  Pol- 
icy and  Management  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  of  reasons 
or  request  for  a  further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Board  and  she 
does  not  satisfactorily  show  why  a  request  was  not 
timely  tiled,  and  there  is  no  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

El2tse_Joy^e_»illiamson,     50    1BLA    ^     (Sept.    9,    1980) 


RULES_OF_PR ACT  ICE- -Continued 

APPEALS — Continued 

Statement  of _Reasons--Continued 

Where  the  Bureau  of  Land  Management  fails  to 
designate  an  inventory  unit  as  a  wilderness  Study  Area 
(WSA)  because,  inter  alia,  it  lacks  outstanding  Ofpor- 
tunities  for  solitude  or  a  primitive  and  unconfined 
type  of  recreation,  and  thereafter  a  protest  and  appeal 
are  filed  which  contain  no  affirmative  allegations  of 
facts  or  provide  no  legal  arguments  sufficient  to  com- 
pel a  reversal,  ELB's  decision  will  te  affirmed. 

5igrra_Club,  53  IELA  159  (Mar.  12,  1981) 


A  statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.   However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 

Geneva_Barri_et_ali,  54  IBLA  48  (Apr.  9,  1981) 

Yil^iI_Yi_£eterson,  66  IBLA  156  (Aug.  10,  1982) 

Score_Inter national,  78  IBLA  142  (Dec.  29,  1983) 


An  appeal  from  an  appraisal  of  a  commu nica t icn 
site  right-of-way  will  not  be  accorded  favorable 
consideration  where  it  does  not  show  with  some  par- 
ticularity adequate  reason  for  appeal  and  support  the 
allegations  with  evidence  showing  error. 

R2£*I_H°Mta.in_Natural_Gas_Co,.,£  Inc.,  55  IBLA  3 
TMay  26,  1981) 


Under  43  CFR  4.402  and  4.412,  an  appeal  to  the 
Board  will  be  subject  to  summary  dismissal  by  the  Board 
if  a  statement  of  reasons  for  the  appeal  is  not  included 
in  the  notice  of  appeal  and  is  not  filed  within  30  days 
after  the  notice  of  appeal  was  filed. 

Ei_Mi_Hart,  50  IBLA  138  (Sept.  26,  1980) 


A  statement  Df  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

Sisa_22a.ld,  52  IBLA  305  (Feb.  10,  1981) 

Un±ted_3 tates  v._W  illiam_  A._Rea  veli_et_al_. ,  53  IBLA 
320  (Mar.  25, "19817"" 


Where  there  is  uncertainty  regarding  title  to  the 
oil  and  gas  in  an  acquired  land  tract  embraced  in  an 
oil  and  gas  lease  offer,  and  the  evidence  provided  by 
the  applicant  does  not  provide  a  sufficient  basis  for 
a  legal  opinion  as  to  the  status  of  title,  the  offer 
is  properly  rejected  by  the  BLM.   However,  if  the 
applicant  provides  new  evidence  on  appeal  tending  to 
show  the  existence  of  a  Federal  interest  in  the  oil 
and  gas  in  the  tract,  the  case  may  be  remanded  for 
consideration  of  the  new  evidence. 

£!M.a.E:S_£i_Shep_ardson,  53  IBLA  79  (Mar.  2,  1981) 


Where  appellant  states  that  he  may  not  te 
adversely  affected  by  a  decision  of  the  Bureau  of  Land 
Management  and  fails  to  point  out  affirmatively  in  bis 
statement  of  reasons  in  what  respect  the  decision  is 
in  error,  he  does  not  meet  the  requirements  of  the 
Department's  rules  of  practice  and  the  appeal  must  be 
dismissed. 

Hal_Vi_Carlsonx_Jr. ,  62  IBLA  305  (Mar.  18,  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  Farty  within  certain  time  limits 
(subject  to  extension).   Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  te  briefed  at 
that  time  because,  as  a  general  rule,  the  Board  dees 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

Renewable^nerji^.InCi,  67  IELA  304  (Sept.  30,  1962) 

89  I.D.  496 


An   appeal    to   the   Board    of    Land    Appeals    will    be 
dismissed    when    the    appellant    withdraws    the    appeal    or 
when    he    fails    to    file    timely   a    statement   of    reasons, 
and    no   reason    for   maintaining   the    action    is    apparent. 

Irvin_Wall,    68    IBLA    308     (Nov.    19,    1982) 
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Statement  of _Reasons--Cont inued 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
subject  to  disiissal  in  the  exercise  of  the  Board's 
discretion  when  the  appellant  fails  to  file  a  statement 
of  reasons  in  support  of  the  appeal  within  the  time 
permitted  by  Departmental  regulation. 

_eor___L__Cla__Le___t__l_,  70  IdLA  19b  (Jan.  21, 
1983) 


B"IES_OF_PHACTICE — Continued 

APPEALS — Ccntinued 

Statement  of_Reasons--Cont inued 

The  waiver  by  an  appellant  of  a  specified  issue 
concerning  current  royalty  payments  during  an  appeal 
before  the  Geological  Survey  under  procedural  rules 
governing  such  appeals  will  be  enforced  upon  appeal  to 
the  Board  of  Land  Appeals. 

5°feil_0il_Corj;i,  78  IBLA  107  (Dec.  20,  1983) 


Where  an  appeal  is  dismissed  for  failure  to  timely 
file  a  statement  of  reasons  in  support  thereof,  and  a 
petition  for  reconsideration  is  filed  which  essen- 
tially argues  that  the  failure  to  timely  file  the 
statement  oi  reasons  with  the  Board  was  due  to 
ignorance,  such  a  petition  for  reconsideration  has 
not  shown  extraordinary  circumstances  as  required  by 
1*3  CFR  4.  21(e)  and  is  properly  denied. 

Where,  during  the  adjudication  of  a  petition 
for  raconsiderat ion  of  a  dismissal  of  an  appeal  for 
failure  to  timely  file  a  statement  of  reasons,  a  review 
of  the  case  file  discloses  the  existence  of  a  document, 
filed  after  issuance  of  the  adverse  decision  from  which 
an  appeal  was  taken,  which  delineates  the  points  in 
controversy,  such  a  document  may  be  deemed  a  statement 
of  reasons  and  the  decision  dismissing  the  appeal  will 
be  vacated. 

Wyoming  Oil  £  Minerals.  Inc.  (On  Reconsideration), 
71  IBLA  IS  (Feb.  10,  1983) 


In  a  simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.   An  appeal  is  prcperly 
dismissed  where  the  appellant  fails  to  point  out  the 
grounds  on  which  the  decision  appealed  frcm  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

Chickasaw.Cil ________  Inc.,  82  IELA  59  (July  11,  1984) 


An  appeal  from  a  decision  declaring  mining  claims 
null  and  void  because  they  were  located  on  land  with- 
drawn from  mineral  entry  may  be  dismissed  where  the 
appellants  failed  to  file  a  statement  of  reasons,  and 
there  is  no  likelihood  they  could  prevail  on  the  merits 
of  the  case  in  any  eventuality. 

J°]!I!_£i_fialc_e___icki_L___alone,  84  IBLA  5  (Nov.  *b, 
1984) 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  statement  of  reasons  does 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favorable 
consider  at  ion . 

uakted  States_v_  C_nnor_et_al_,  72  IBLA  254  (Apr.  27, 
1983"" 

Bob_G._howell,  75  IBLA  113  (Aug.  12,  1983) 


Timely_Filing 

The  Board  of  Land  Appeals  will  reverse  a  decision 
of  the  Geological  Survey  dismissing  an  appeal  tor  fail- 
ure to  timely  file  an  appeal  within  the  time  required 
by  30  CFR  Part  290,  from  letter  decisions  assessing 
compensatory  royalty  in  which  no  right  of  appeal  was 
indicated,  where  appellant  responded  to  the  letter  de- 
cisions and  filed  a  timely  notice  of  appeal  to  a  sub- 
sequent decision  issued  by  Geological  Survey  in  which 
appellant  was  notified  of  its  right  to  appeal. 

Ine_co__il_Cc.,  45  IBLA  377  (Feb.  13,  1980) 


Failure  by  appellant  to  point  to  some  error  in  a 
decision  or  to  show  that  agency  action  has  deprived  him 
of  some  right  subjects  his  appeal  to  dismissal. 

Bs._Hj._Northc.utt,  75  IBLA  305  (Aug.  30,  1983) 


A  decision  dismissing  the  protest  of  the 
third-drawn  oil  and  gas  lease  applicant  against  the 
prospective  issuance  of  the  lease  to  either  the  first- 
or  second-drawn  applicants  will  be  affirmed  where  the 
statement  of  reasons  for  appeal  merely  repeats  the 
wholly  unsubtantia ted  allegations  of  the  protestant 
that  the  others  each  had  made  agreements  which  invested 
third  parties  with  undisclosed  interests  in  their 
applications,  in  violation  of  regulations. 

__h_____Ch_ldre_s,  7b  IBLA  42  (Sept.  14,  198  3) 


Timely  filing  of  a  notice  of  appeal  with  the  Eoard 
of  Land  Appeals  is  jurisdictional.   If  appeal  from  a 
decision  of  a  Bureau  of  Land  Management  official  is 
untimely,  the  Eoard  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  43  CFR  U. 411(b).   When  an  appeal  is  properly  filed, 
the  BLM  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  on  the  sub- 
ject matter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Eoard  action  disposing  of  the  appeal. 
Where  BLM  closes  a  case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Eoard's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  of  the 
notice  of  appeal.   ELM's  action  in  closing  the  case  is 
a  nullity  and  does  not  affect  the  appellant's  rights 
before  the  Board. 

St_te_of _Al_sk__v___arl_G.__atter_on,  4b  IBLA  5b 
7Fet.  22,  1980) 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  fails  to  file  timely  a 
statement  of  reasons  and  no  reason  tor  maintaining  the 
action  is  apparent. 

Village  S  City  Council  of  Aleknagik,  Hay  M.  Olson, 
tI*taD.is_a!iLEh.y.i._Sr_,~7  7~IBLA  130  (Nov.  15,  19837 


An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismssed  where  the  appellant  failed  to  file 
a  timely  notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 


£dw_rd____Tho__,  84  IBLA  58  (Nov.  30,  1984) 
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order  t3  comply  with  the  requirements  of  the  applicable 
regulations  in  JO  CPa  290. 

Unign_Oil_CoJ__o£_Calitornia,  48  IBLA  145  (June  9, 
1980) 

Tex_c___Inc_,  51  IBLA  243  (Dec.  15,  1980) 


Notice  of  appeal  oust  be  tiled  within  JO  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

IIgan_L_ndi_,  49  IBLA  59  (July  21,  1980) 

Saign_^^_Brazinjtgn,  59  XBLA  255  (Oct.  29,  1981) 

Ne.luoia_As3.Ln,  bO  IBLA  386  (Dec.  23,  19B1) 

Russell _L__0sb_rn,  62  IBLA  104  (liar.  1,  1982) 

R_____Dodd_,  62  IBLA  241  (Mar.  11,  1982) 

_adiso__D__Loc_e_et_al_,  65  IBLA  122  (June  25,  1982) 

Sii_«iiIjL2LI'  °8  IBL4  189  (Nov.  9,  1982) 

Harold_H__Ru_jjert,  69  IBLA  82  (Nov.  30,  1982) 

Ina__a__C2llier_Johnson__t  al_,  72  IBLA  2b  (Apr.  5, 
1983) 

JSEiLi_I^_£!iS5ell__Patr_ci______ussel_,  72  IBLA  28 

(Apr.  5,  1983) 

Jai_s__. Ch_d_D___Laurent_A__Geisbert,  72  IBLA  60 

(Apt.  12,  1983) 

5iEI_I-__Suhri_,  75  IBLA  9  (Aug.  2,  1983) 

kl2ld____Baldw_n,  75  IBLA  251  (Auj.  25,  1983) 

fi§d__oc___olt____ecreation_l_Ass____Inc_,  7  7  IBLA  87 
Inov.  9,  19b3)~" 

£eor___Sch_lt_____al_,  81  IBLA  29  (May  17,  1984) 


iiyi:_S_OF_____TIC_--Cont  inued 

APPEALS — Continued 

Ti me ly_Filin_-- Continued 

There  is  a  legal  presumption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  official  duties.   where  the 
record  reveals  no  conclusive  evidence  that  an  appeal 
was  filed  finely,  but  the  responsible  official  has 
referenced  in  correspondence  that  the  appeal  was  timely, 
the  presumption  of  administrative  regularity  will  attach 
and  the  appeal  considered  as  timely  filed. 

££Sde_ic__H__La_son_v__S ta te_of_Utah,  5C  IBLA  382 
(Oct.  22,  1980) 


where  Geological  Survey  issues  an  order  direct- 
ing appellant  to  pay  tack  royalties  attributable  to 
an  offshore  oil  and  gas  lease,  and  thereafter  sched- 
ules a  conference  with  appellant  to  discuss  its  order, 
a  notice  of  appeal  filed  within  30  days  of  such  con- 
ference will  be  regarded  as  timely. 

Shell_Oil_Co.  ,  52  IELA  74  (Jan.  9,  1981) 


Where  a  person  moves  from  his  record  address  and 
does  not  apprise  BLW  of  a  forwarding  address,  and  a 
copy  of  a  BLK  decision  affecting  him  is  mailed  to  this 
last  address  of  record  and  returned  ty  the  postal  ser- 
vice as  undeliverable,  the  decision  is  considered  to 
have  been  "served"  en  him  as  of  the  date  it  is  returned 
to  BLK.   43  CFR  4.401(c).   Accordingly,  the  deadline 
for  filing  a  notice  of  appeal  is  30  days  after  the  date 
the  decision  is  returned  to  BLM,  and  an  appeal  filed 
after  that  date  is  properly  dismissed  as  untimely. 

|e__Whitsgn,  55  IELA  5  (May  26,  1981) 


The  provisions  of  43  CFR  4.411,  requiring  that  a 
notice  of  appeal  be  filed  within  30  days  of  service  of 
the  decision  appealed  from,  are  mandatory,  inasmuch  as 
they  determine  the  jurisdiction  of  the  Board  to  hear 
an  appeal,  and  are  not  subject  to  waiver.   An  appeal 
which  was  net  filed  timely  must  be  dismissed. 

_rt_Fi_lds___ussel__dams,  57  IBLA  142  (Aug.  25,  1S81) 

Llilll-fiahle,  58  IBLA  73  (Sept.  22,  1981) 


The  provisions  of  43  CFR  4.411,  requiring  that  a 
notice  if  appeal  be  filed  within  30  days  of  the  deci- 
sion apfealed  from,  are  mandatory,  inasmuch  as  they 
detsrnine  the  jurisdiction  of  the  Board  to  hear  an 
appeal,  and  are  not  subject  to  waiver.   An  appeal 
which  was  not  filed  timely  must  ba  dismissed. 


M*LlP§2Ei£ls_Le_al_S_rvic_s,  49  IBLA  307  (Aug. 
1933) 


20, 


The  30-day  period  within  which  an  appeal  from  a 
decision  classifying  lands  as  being  within  a  KGS  must 
be  initiated  commences  upon  service  on  the  lessee  (cr 
co-lessee)  of  record  of  a  copy  of  the  decision.   Eoth 
the  lessee  and  his  agent,  including  the  holder  cf  oper- 
ating rights  under  the  lease,  are  subject  to  the  30-day 
dead  line . 


fi2beIi_ii_w£ilh_x_Shell__il_Co. _  60  IELA  m2    (Nov. 
1981) 


24, 


An  appeal  from  a  decision  declaring  mining 
claims  abandoned  and  void  because  of  failure  to  meet 
th3  recordation  requirements  of  the  Federal  Land  Pol- 
icy and  Management  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  of  reasons 
or  request  for  a  further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Board  and  she 
does  not  satisfactorily  show  why  a  request  was  not 
tiasly  filed,  and  there  is  no  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

£l2i§g_Jo_ce__illi__son,  50  IBLA  42  (Sept.  9,  1980) 


Where,  in  a  decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(a)   (1976),  the  Bureau  of 
Land  Management  grants  interested  parties  30  days  to 
initiate  a  protest  challenging  the  decision,  the  30-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiration  of  the  30  days  accorded  for  filing  protests. 
An  appeal  filed  after  the  time  period  allowed  must  te 
dismissed. 

Sin__uan_Count__Com__j],  61  IBLA  99  (Jan.  4,  1982) 
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22LES_OF_PRACTIC£--Continued 

APPEALS --Continued 

Timely_Filinj--Continued 

An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismissed  where  the  appellant  failed  to  file 
tiiiely  a  notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
accordance  with  30  CFR  290.3(a). 

Pennzoil_Oil_and_Jiisi_Ir!Ci^_Pennzoil_Producing__Coi, 
bl  IBLA  30B  7Fib7"7  19B2) 


SU t I S_0 F_PR A CT IC E- -Continued 

APPEALS — Continued 

Timely_Filing_--Ccntinued 

An  appellant's  statement  as  to  when  the  decision 
being  appealed  was  received  will  be  accepted  in  the 
absence  of  any  proof  in  the  record  that  the  decision 
was  received  earlier. 

Lillian_Lord^_aikiai_Li21ia n_Georae_vi  Comm_^r_of 
Ifidian_At fairs,  11  IEIA  51  ~(Feb.~9,  1983) 
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Nola_Grice    ptas^nski,    b3    IBLA    2U0     (Apr.     19,    1982) 

89    I.D.    208 


The  Board  of  Land  Appeals  will  reverse  a  deter- 
mination of  the  Geological  Survey  dismissing  in  part 
an  appeal  for  failure  to  file  timely  an  appeal  within 
the  time  required  by  30  CFR  Part  290,  from  a  letter 
denyinj  refunds  of  alleged  royalty  overpayments  in 
which  no  right  of  appeal  was  indicated,  and  which  could 
not  fairly  be  held  to  have  put  appellant  on  notice  that 
a  final  determination  with  right  of  appeal  was  intended. 

Mgbil_3il_Cor£i,  b5  IBLA  295  (July  13,  1982) 


An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  9C  days  after  a  contractor's  receipt  of  a 
final  decision  was  dismissed  with  prejudice  as  untimely. 

A£Deal_of _B_6_B_Con tractors,  IBCA  1646-1-83  (Hay  13, 
1983)  90  I.D.  226 


Regulation  U 3  CFR  U.UOl(a)  authorizes  a  10-day 
grace  period  tor  the  filing  of  documents  required  under 
13  CFR,  Part  <4 ,  Subpart  E,  if  the  document  was  trans- 
mitted or  probably  transmitted  to  the  office  in  which 
the  filing  is  required  before  the  end  of  the  period  in 
which  it  was  required  to  be  filed.   Where  the  final  day 
of  the  grace  period  is  a  Saturday  and  the  following 
Monday  is  a  Federal  holiday,  a  document  filed  on  lues- 
day,  if  timely  transmitted  to  the  proper  office,  meets 
the  requirements  of  the  regulation. 

Ida_Mae_Rgse^_Leo_G.._  Comer.  73  IELA  97  (May  23,  1983) 


An  appeal  under  the  Contract  Disputes  Act  filed 
more  than  90  days  after  a  contractor's  receipt  of  a 
contracting  officer's  final  decision  is  dismissed  as 
untimely. 

*EEgil_2i_2i £ ba ls_Cou s t r uc t ionx_ Inc^ ,  I  EC  A-  1  b  1 8-  9-  82 
"(Nov.  u7  1983) 


A  Government  motion  to  dismiss  an  appeal  as 
untimely  riled  under  the  Contract  Disputes  Act  of  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a  final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
may  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  time. 

Ap_p_aal_of  _Ki  verside_Gener  al_Constry_ct  ion_Co_.x_I  nc^  , 
IBCA-f b03-7-82  (Nov.  12,  1982)  "  89  I.D.  583 


Timely  filing  of  an  appeal  under  the  Contract 
Disputes  Act  of  1978  is  jurisdictional  and  an  appeal 
filed  after  the  expiration  of  the  90-day  period  allowed 
by  the  Act  is  dismissed  since  the  Board  has  no  juris- 
diction to  consider  an  untimely  filed  appeal. 

AE£§al_gf  _De^ver_Pump__£°.=.*._l!>c. ,  IBCA- 1725- 9- 83 
(Nov.  14,  1963) 

AEB£2i_of  _!ii£holsqn_Con s t  r uct  ion_Cg.  ,  I BC  A-l 7 11 -8 -8  3 
(Nov.  30,  1983)  "  90  I.D.  494 

Appeal  _of  _  Col  umb  ia_  Engineer  inc|_  Cor  £•.,     I  EC  A-  1776-2-  8  4 
(Fet.  29,  1984) 


Notice  of  appeal  from  the  dismissal  ot  a 
protest  filed  by  the  State  of  Alaska  pursuant  to 
sec.  905(a)  (5)  (B)  of  tha  Alaska  National  Interest  Lands 
Conservation  Act,  4  3  U.S.C.  *  1634(a)  (5)  (B)  (Supp.  IV 
1980),  must  be  tiled  within  30  days  after  the  person 
takinj  the  appeal  is  served  with  the  decision  from 
which  the  appeal  is  taken.   The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
tha  appaal  within  the  time  allowed  requires  dismissal 
of  tha  appeal. 

State_o£_Alaskd,  70  IBLA  369  (Feb.  3,  1983) 


The  waiver  by  an  appellant  of  a  specified  issue 
concerning  current  royalty  payments  during  an  appeal 
before  the  Geological  Survey  under  procedural  rules 
governing  such  appeals  will  be  enforced  upon  appeal  to 
the  Board  of  Land  Appeals. 

Mobil_Oil_Corp..  ,  78  IELA  107  (Dec.  20,  1983) 


Notice  of  appeal  must  be  filed  within  30  days  from 
the  date  that  the  party  appealing  receives  the  decision 
from  which  the  appeal  is  taken.   A  timely  filing  of  the 
notice  of  appeal  is  jurisdictional  and  failure  to  file 
the  appeal  within  the  time  allowed  requires  dismissal. 


Score_In  ter  national,  78  IBLA  142  (Dec.  29,  1983) 


fiULES_OF_PR ACTIC_--Cont inued 

APPEALS-- Continued 

Ti_aly_  Filing.-- Co  ntinued 

The  date  ot  receipt  shown  on  a  Postal  Service 
return  receipt  card  will,  in  the  absence  of  clear  proof 
to  the  contrary,  be  presumed  to  be  the  date  of  receipt, 
and  consequently,  will  control  the  due  date  for  a 
notice  of  appeal. 

The  Board  of  Indian  Appeals  does  not  have  the 

authority  to  extend  the  period  for  filing  a  notice  of 

appeal  or  to  waive  a  properly  promulgated  Departmental 
regulation. 

01  iver  _Redf  i  el  d  v._  Deput  y__  Ass_t_  Secret  ar_-__ndia_ 
»ffail§-i°E§£iII°DiI<  *2  IBIA~190  (Mar.  2,  1984) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5  O.S.C.  t  552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a  competitive  coal  lease  does 
not  constitute  a  final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.   The 
appellant  only  had  a  right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

£2i§t al_St at _____________ ,  80  IBLA  274  (May  4,  1981) 
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_oo_n_w__Ba___i_in__Co._et_al.,  81  IBLA  1  (May  14, 
19  34) 


A  notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  froi  which  the  appeal  is  taken.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  disiissal  of  the  appeal. 

22aa§._JL_*iaidtlow,  82  IBLA  247  (Aug.  28,  1984) 


Where  a  coal  lessee  is  informed  that  his  lease  is 
being  amended  to  add  additional  land  thereto,  and  is 
expressly  advised  that  the  additional  land  will  be  con- 
sidered to  have  been  included  in  the  lease  as  of  the 
date  of  issuance  of  the  original  lease,  a  lessee  who 
objects  to  this  must  file  an  appeal  within  30  days 
after  being  notified  or  is  thereafter  barred  from 
litigating  the  propriety  of  the  amendment  within  the 
Department . 

3ia_Conti_ent_C_al____oke_Co_,  83  IBLA  56  (Sept.  25, 
198tf 


SUiIS_QF_PRACTICE- -Continued 

APPEALS- -Continued 

Ti_ely_Filin_--Cont inued 

Where  the  record  in  a  case  establishes  that  the 
person  authorized  by  a  Native  group  to  act  as  its  agent 
had  actual  notice  of  a  certificate  ot  ineligibility  tor 
such  group,  and  that  the  notice  of  appeal  was  net 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.   The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Beard  has 
no  authority  to  waive  a  jurisdictional  requirement. 

Nabesna_Na  t  i  v__Cor__x_I nc. (On  Reconsidera  tion_ , 

83  IELA  82  (Sept.  28,  1984) 


A  motion  to  dismiss  an  appeal  on  the  grounds  that 
the  appellant  failed  to  tile  a  timely  notice  of  appeal 
within  30  days  of  actual  notice  of  the  ELM  decision 
will  be  denied  where  there  is  no  evidence  in  the  record 
of  when  the  acpellant  had  such  notice. 

Sharon_Lona,_et_al.,  83  IBLA  304  (Oct.  30,  198*4) 


Under  the  express  terms  of  43  CFR  "4.1411(a),  a 
person  who  wishes  to  appeal  a  decision  to  the  Board  of 
Land  Appeals  must  file  his  notice  of  appeal  in  the 
office  of  the  officer  who  made  the  decision  (not  the 
Board) .   This  requirement  is  strictly  enforced.   Thus, 
where  a  notice  of  appeal  from  a  decision  ty  a  state 
office  ot  BLM  is  filed  only  with  the  Board  of  Land 
Appeals  and  the  Field  Solicitor's  Office,  not  with  BLM, 
an  appeal  is  not  initiated,  and,  if  no  other  notice  is 
timely  filed  in  the  correct  office,  the  appeal  must  be 
dismissed. 

Sa.n_Juan_Coa.l_CO;.,  83  IELA  379  (Nov.  16,  1984) 


Under  43  CFR  4.1271,  notice  of  appeal  must  be 
filed  on  or  before  30  days  from  date  of  receipt  of  the 
order  or  decision  sought  to  be  reviewed.   The  timely 
filing  of  a  notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Willi_m_M___g_nson _______ ic__of_Sur  face_Mini_g_ 

£§Ell2§ii2!!_6_l!if°E££ES!!t ,    84    I81A~169     (Dec.     19,    1984) 


EVIDENCE 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 


U£i£gi_Sta_es_v, 
(Jan.    17,    1980)' 


Richard   G.    Clemans  et   al. 


45  IBLA  64 


The  Board  of  Land  Appeals  is  obliged  to  consider 
everything  contained  in  the  record  in  determining  all 
matters  relevant  to  the  disposition  of  an  appeal. 


___S__Mac_,  45  IBLA  99  (Jan.  17,  1980) 
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ROLES  OF  PRACTICE--Continued 


RULES  OF  PRACTICE--Continued 


EVIDENCE- -Continued 


EVIDENCE — Continued 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  Bust 
be  considered.   If  the  Government  fails  to  make  a  suf- 
ficient prima  facie  case  against  a  mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.   However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  Bust 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.   In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
a  preponderance  of  the  evidence  and  bears  the  risk  of 
nonpersuasion  if  he  fails. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Co..,  45  IBLA  26~"(Feb.~u7  i98(jr  "  87  I.D.  3U 


Where,  in  the  hearing  of  a  mining  claim  contest  in 
which  the  presence  of  a  mineral  deposit  within  the  lim- 
its of  a  claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

United  States_vi_3erald_Hess,  U6  IBLA  1  (Feb.  13,  1980) 


To  warrant  a  further  hearing  in  a  mining  claim 
contest,  based  upon  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.   Evidence  of  a  past  discovery  is  not  suffi- 
cient by  itself  to  indicate  that  a  different  result 
night  now  be  obtained. 

US.LtSd_States_v5._Mary.  E._Gray_,  50  IBLA  2  09  (Sept.  30, 
1980) 


will  not  undertake  to  determine  the  content  of  this 
type  of  exhibit  in  particular  areas  tefore  reaching  its 
decision. 

The  Board  sustains  the  action  of  the  hearing  mem- 
ber in  refusing  to  receive  in  evidence  documents  not 
identified  by  a  witness  through  whose  testimony  their 
admission  is  being  sought. 

The  Board  seriously  questions  the  wisdom  of  the 
Government  in  not  arranging  for  the  audit  of  multi- 
■illion  dollar  claims  apparently  advanced  in  good  faith 
by  reputable  contractors,  noting  that  securing  audits 
will  not  only  facilitate  the  examination  of  witnesses 
with  respect  to  quantum  but  are  also  likely  to  prove 
to  be  useful  in  establishing  a  basis  for  agreeing  upon 
stipulations  narrowing  the  issues  in  quantum  areas  or 
affording  a  basis  for  arriving  at  a  settlement  prior 
to  the  hearing,  while  it  is  in  progress  or  after  it  has 
been  concluded. 

*£DSiI_°£_fIiJ2E_Ui5]!x_IaCi.  IECA-1068-4-75  (Jan.  15, 
1981)  8b  I.E.  i*l 


where  there  is  uncertainty  regarding  title  tc  the 
oil  and  gas  in  an  acquired  land  tract  embraced  in  an 
oil  and  gas  lease  offer,  and  the  evidence  provided  by 
the  applicant  does  not  provide  a  sufficient  tasis  for 
a  legal  opinion  as  to  the  status  of  title,  the  offer 
is  properly  rejected  by  the  BLM.   However,  if  the 
applicant  provides  new  evidence  on  appeal  tending  to 
show  the  existence  of  a  Federal  interest  in  the  oil 
and  gas  in  the  tract,  the  case  may  be  remanded  for 
consideration  of  the  new  evidence. 

£dward_C.._SheEardson,  53  IBLA  79  (Bar.  2,  1981) 


The  Board  refuses  to  draw  inferences  adverse  to 
the  Government  by  reason  of  its  failure  to  have  its 
project  engineer  testify  in  important  areas  and  by 
reason  of  its  failure  to  call  as  witnesses  two  of  its 
employees  who  attended  the  hearinj  where  the  Board 
finds  that  the  action  of  the  Government  is  consistent 
with  the  principal  defenses  made  to  the  differing  site 
conditions  claias  asserted  and  where  under  long- 
established  Board  practice,  the  appellant  could  have 
called  any  or  all  of  the  Government's  employees  con- 
cerned as  witnesses  without  makinj  them  appellant's 
witnesses  far  the  purposes  of  impeachment. 

In  a  case  involving  the  assertion  of  a  differ- 
ing site  conditions  claim  under  a  contract  for  the 
construction  of  concrete  lined  tunnels  for  the  Navajo 
Indian  Irrigation  Project,  the  Board  follows  the  Court 
of  Claims  in  holding  that  it  is  not  necessary  for  the 
"indications"  in  the  contract  to  be  explicit  or  spe- 
cific, it  being  sufficient  for  there  to  be  an  indica- 
tion on  the  face  of  the  contract  documents  causinj  a 
bidder  reasonably  to  expect  that  there  were  no  "sub- 
surface or  latent"  physical  conditions  at  the  site 
differing  materially  from  those  indicated  in  the 
contract. 

Outlining  the  treatment  to  be  accorded  voluminous 
exhibits,  the  Board  states  that  in  the  event  counsel 
for  either  side  considers  that  information  contained 
in  a  voluminous  exhibit  either  proves  or  may  be  of 
material  assistance  in  proving  a  particular  point,  it 
is  incumbent  upon  counsel  to  specifically  cite  the 
portions  of  the  voluminous  exhibit  relied  upon  by  page 
number,  by  date,  or  by  other  appropriate  reference. 
Absent  specific  citations  to  a  voluminous  exhibit  or  to 
an  appropriate  summary  thereof  in  evidence,  the  Board 


Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a  valuable  mineral  deposit 
on  a  mining  claim  when  they  are  not  supported  by  suf- 
ficient evidence  to  show  how  and  where  the  samples  were 
taken  and  how  the  samples  were  treated. 

ElLiied_StaJes_vA_William_Ji_Smilhx_S^ix^t_alJ,  54  IBLA 
12  (Apr.  6,  1981) 


To  warrant  a  further  hearing  in  a  mining  claim 
contest  tased  upon  an  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  cf 
discovery.   Vague  and  unsupported  assertions  of  min- 
eralization do  not  establish  equitable  justification 
for  reopening  the  hearing. 

United  States_vi_Armin_SEeckert ,  55  IELA  3U0     (June  2b, 
1981) 


To  warrant  a  further  hearing  in  a  mining  claim 
contest  tased  upon  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.   Evidence  of  a  past  discovery  is  not  suffi- 
cient by  itself  tc  warrant  a  further  hearing. 

Uniied_States_vi_John_Burt_et_ali,  59  IBLA  326 
(Nov.  57  1981) 


The  presumption  of  regularity  supports  the  acts  of 
public  officers  and,  in  the  absence  of  clear  evidence 
to  the  contrary,  they  are  presumed  to  have  properly 
discharged  their  official  duties. 


Don_Cogk,  60  IELA  255  (Dec.  4,  1981) 
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EVIDENCE- -Cant  i  tided 

To  warrant  a  further  hearing  in  a  mining  claim 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.   Vague  and  unsupported  assertions  of  min- 
eralization do  not  establish  a  basis  for  reopening  the 
hearing.   Because  under  30  U.S.C.  4  23  (197b)  a  mining 
claimant  must  make  a  discovery  of  a  valuable  mineral 
deposit  prior  to  the  location  of  the  claim,  it  is  pre- 
sumed that  when  the  validity  of  his  claim  is  challenged, 
the  mininj  claimant  need  only  come  forward  with  the 
evidence  of  discovery  which  he  has  already  made. 

US.ktei_Stat______c;ar__J.___rdoc_,  65  IBLA  239  (July  9, 

1932) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  3c  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.   However,  affidavits  which  serve  only  to 
declare  the  affiants'  assumption,  surmise,  or  deduc- 
tion that  such  documents  must  have  been  included  in  an 
envelope  received  by  BLM  are  inadequate  to  overcome  the 
presumption  where  there  is  no  direct  evidence  to  estab- 
lish that  the  documents  were  actually  transmitted  by 
the  sender  and  BLM  personnel  disclaim  receiving  them. 

whore,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  other 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
time  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  may  a  lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

Li.a|a_SaiiiZ_P2I§»  b5  IBLk    340  (July  16,  1982) 


BJLLES_OF_PHJCTICE--Continued 

EVIDENCE--Continued 

A  contractor  has  the  burden  of  producing  evidence 
showing  that  he  is  entitled  to  relief  on  the  basis  of 
claims  made,  and  the  appeal  will  be  denied  where  the 
record  does  not  support  appellant's  contentions  and 
appellant  fails  to  appear  at  the  hearing  scheduled  at 
its  request  and  adduces  no  evidence.   Disputed  allega- 
tions do  not  constitute  evidence  and  cannot  be  accepted 
as  proof  of  facts. 

AfiBSai-Of-fiexter^edar,  IBCA-1535-11-B1  (Sept.  30,  1982) 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates.  Material,  relevant  hearsay  is  admissitle  in 
administrative  proceedings. 

Hl!itSd_States_vi_Bichard_S.  Arbo,  70  IBLA  244 
(Jan.  25,  1983f~~ 


It  is  the  obligation  of  the  appellant  to  show 
error.   Therefore,  when  a  statement  of  reasons  does 
not  with  some  particularity  show  adequate  reasons  for 
appeal  and  support  the  allegations  with  evidence  show- 
ing error,  the  appeal  cannot  be  afforded  favoratle 
consideration . 


-£5£I!2£_§I_ii-  .  7?  IBLA  254  (Apr.  27, 


United-States 
1983) 


fi2£_S.. _Ho well ,  75  IELA  113  (Aug.  12,  1983) 


An  appellant  will  be  held  to  have  failed  to  sus- 
tain its  burden  of  proof  and  the  appeal  will  be  denied 
where  appellant's  case  is  submitted  on  the  record  with- 
out a  hearing  and  the  record  consists  only  of  contract 
documents,  correspondence,  and  pleadings  alleging  that 
the  Contracting  Officer's  decision  is  erroneous.   Dis- 
puted allegations  do  not  constitute  evidence  and  cannot 
be  accepted  as  proof  of  facts. 

*E£eal  o_____H_  White  E  Co..,  IBCA-121 6- 9- 78  (July  19, 
193,!) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presumption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.   Rather,  BLII's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received  by 
the  proper  BLM  office. 

£lenn_W:._Galla2her,  66  IBLA  49  (July  27,  1982) 


A  claim  of  constructive  change  is  denied  where  the 
appeal  is  submitted  for  decision  on  the  record  without 
a  hearing  and  the  appellant's  case  consists  entirely  of 
allegations  contained  in  its  claim  letter  or  complaint. 
Allegations  do  not  constitute  proof  of  essential  facts 
which  are  disputed. 

*BP.gal  of  Western  States  Constructign_Co__  Inc_,  IBCA- 
1466-6-81  (Sept.  2l",  ~19827~" 


The  record  established  at  the  hearing  in  a  mining 
claim  contest  is  the  sole  basis  for  determining  the 
validity  of  a  claim. 

UniiSl_States_v._Lee_Hi  Rice__Goldie  E.  Rice,  73  IELA 
128  (May  23,"l983F 


Where  the  lessee  under  a  noncompetitive  oil  and 
gas  lease,  which  is  canceled  to  the  extent  it  includes 
land  which  had  been  determined  to  be  within  a  known 
geologic  structure  prior  to  issuance  of  the  lease, 
submits  probative  evidence  contravening  the  determina- 
tion by  the  Geological  Survey,  a  hearing  will  be 
ordered  so  that  a  complete  record  may  be  developed. 
Only  evidence  pertaining  to  the  period  prior  to  lease 
issuance  will  be  admissible. 

Ceieste_C._Grinbe.rg,  74  IBLA  180  (July  18,  19'83) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary.  However,  the  presumption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.   Rather,  ELM's  denial  of  its  receipt  can  te 
rebutted  only  by  substantial  countervailing  evidence, 
as  an  instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received 
by  the  proper  BLM  office. 

Ji£iai_Bar_£9rei»  7^  IBLA  57  (Aug.  5,  1983) 

lh°S JS_Jo h nscn ,  77  IBLA  2  0  (Oct.  31,  1983) 
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EVIDENCE--Continued 


EVIDENCE — Continued 


where  the  3oard  found  that  the  Government  tailed 
to  produce  documentation  tor  its  claimed  actual  costs 
resulting  from  the  contractor's  failure  to  complete  the 
contract,  it  held  that  the  general  statements  in  the 
testimony  of  the  Government  witnesses  became  nothing 
more  than  reassortions  of  the  disputed  allegations  of 
its  claim  and  insufficient  to  sustain  the  burden  of 
proof. 

A£geal_2£_Charley__0^_EstesL_dibiai_Phoenix_Ref  oresta; 
tion_Cji/  IBCA-1198-7-/8  (Aug.  Il7  1983)    90  I.E.  366 


A  prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Prima  facie  evidence  is  that  evidence  that  will 
justify  a  finding  in  favor  of  the  one  presenting  the 
evidence.   It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  must  be  made  on  a 
case-by-case  basis.   An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 
tor  a  prima  facie  case  is  the  availability  of  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 


The  Federal  Land  Policy  and  Management  Act  of 
lS7b,  1J  U.S.C.  »  174a  (197b),  provides  that  owners  of 
an  unpatented  lode  or  placer  claim  located  prior  to 
Oct.  21,  1976,  shall  tile  in  the  office  of  the  Bureau 
of  Land  rtaaagement  a  copy  of  the  official  record  of  the 
notice  of  location  or  certificate  ot  location.   A  cer- 
tificate which  purports  to  be  a  certificate  of  location 
might  be  a  certificate  of  amendment  or  relocation. 
However,  the  document  filed  with  the  bureau  cf  Land 
Management  is  presumed  to  be  the  certificate  of  loca- 
tion.  It  a  claimant  desires  to  demonstrate  otherwise, 
it  is  the  claimant's  burden  to  come  forward  with  proof 
that  the  document  is  something  other  than  that  which 
it  purparts  tj  be. 

iii!SiBa_tiSveloj2ment_Corpi_ot_Utah ,  77  IELA  36b  (Dec.  7, 
1983) 


§_&_!!_Coal_Cci_&_Jewell_Smoj!ele£s_Cpal_Cp^_v_._gf  f  ice_of 
Sur  f  ace_K  inij33_Reclajja  ticn_£_  Enforcement ,  79  IBLA  35C 
(MarT  22,  198a)  "  91  I.D.  159 


Where  a  simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a  known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a  sufficient  record 
to  permit  decision. 

fcloid-Chemical^Sales^InCi,  82  IBLA  182  (Aug.  13,  19ba) 


where  an  oil  and  gas  lease  offer  is  rejected  based 
on  the  conclusion  that  the  land  sought  evolved  from  the 
bed  of  the  iellowjtone  Hiver  subsequent  to  North 
Da kota- Monta na  statehood  in  1889  and,  therefore,  is 
state  land,  and,  on  appeal,  the  offeror  contends  that 
the  land  is  public  land  and  submits  evidence  which 
tends  tj  shaw  the  existence  of  islands  in  the  river 
pnor  tj  statehood  that  the  offeror  asserts  persisted 
and,  through  accretion,  merged  with  the  river  bank,  the 
decision  rejecting  the  offer  may  be  set  aside  and  the 
case  remanded  for  consideration  of  the  new  evidence. 

David_A:L_Prgvinse,  78  IBLA  85  (Dec.  16,  1983) 


Where  an  issue  in  an  appeal  involving  a  simulta- 
neous diI  and  jas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enablinj  it  to  prove  the  nonexistence  of  such 
materials,  has  the  burden  of  doing  so.   Failure  to  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

Hlk-Carlson^Jr^.,  78  IBLA  333  (Jan.  2a,  198a) 


where  an  issue  in  an  appeal  involving  a  simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a  violation  of  a3  CFR  3102.2-6  (a)  and  (b)  , 
the  lessee  is  the  party  with  peculiar  means  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreement.   Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Pai£i£i§_£i_*i!iSI.  '9  IBLA  12^  (Feb.  22,  198a) 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  Bust 
be  considered;  therefore,  if  evidence  presented  by  the 
contestees  shows  that  there  has  not  been  a  discovery, 
it  may  be  used  in  reaching  a  decision  that  the  claim  is 
invalid  because  of  a  lack  of  discovery,  regardless  of 
any  defects  in  the  Government's  prima  facie  case. 

5l!ifSd_States_v_._0scar_Ei_S_Gary._K._Anderson,  8  3  IELA 
170  (Oct.  15,  198a) 


The  failure  of  an  expert  witness,  such  as  a 
Government  mineral  examiner,  to  renain  current  with  all 
the  literature  concerning  practices  in  his  field  may 
affect  the  weight  but  not  the  admissibility  of  his 
testimony.   The  trier  of  fact  who  presides  at  a  hearing 
has  an  opportunity  to  observe  witnesses  and  is  in  the 
best  position  to  judge  the  weight  to  te  accorded  the 
testimony  of  the  expert. 

LLDii§d_States_vi_narvin_Ci_Rajsej_e  t_aK,  8a  IBLA  66 
(Nov.  3o7  198a)~" 


GOVERNMENT  CONTESTS 

Where  a  mining  clan  ccntestee  fails  to  appear  at 
a  contest  hearing  and  merely  sends  a  message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a  subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a  postponement  may  te 
granted  only  pursuant  to  a  request  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasons  why 
a  postponement  is  necessary. 

The  asserted  inability  of  a  contestee  to  drive 
an  automobile  due  to  his  taking  medication  is  not  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a  postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a  hearing  site  by  public 
transportation.   Nor  is  restricted  motility  due  tc 
arthritis  justification  for  a  postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
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could  have  been  anticipated,  and  that  transportation 
to  th.»  hearing  site  could  have  been  arranged  by  exer- 
cise ot  proper  diligence. 

where  a  party  fails  to  appear  or  participate  in 
a  hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  ot  the  record  as 
completed  at  the  hearinj,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  Law  Judge  may 
not  be  considered  or  railed  upon  in  making  a  final  de- 
cision but  may  jnly  be  considered  to  determine  if  there 
should  be  a  further  hearing. 

Ul!it§d__t___s_v___ich_r___._Fr_nklin  ,  45  IBLA  54 
(Jan.  14,  1980)""" 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.   If  the  Government  fails  to  make  a  suf- 
ficient prima  facie  case  against  a  mining  claim,  the 
claimant  may  live  to  have  the  contest  dismissed  and 
rest  his  case.   However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.   In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
a  preponderance  of  the  evidence  and  bears  the  risk  of 
nonpersuasion  if  he  fails. 

In  a  mining  contest,  a  matter  not  charged  in  the 
coiplaint  cannot  be  used  as  a  ground  to  invalidate  a 
claim,  unless  it  lias  been  raised  at  the  hearing  and 
the  contestee  has  not  objected. 

UnktSi-S tat  _____________ illiamson__n__La___e_P_ mice 

Co7,  45~IBLA  2bU~~{feb~~Z~    1980)  "  87  I  .D  .  34 


Where  a  Government  contest  complaint  against  a 
mining  claim  contains  charges  which,  if  proved,  would 
render  the  claim  invalid,  and  the  contestee  fails  to 
file  an  answer  to  the  complaint  in  accordance  with 
Departmental  regulations,  the  allegations  of  the  com- 
plaint will  be  taken  as  admitted  by  the  contestee,  and 
the  claim  is  properly  declared  null  and  void.   The  Sec- 
retary is  without  authority  to  waive  the  regulations  tc 
permit  the  late  filing  of  an  answer. 

!LSited_States_vi_Dan_Seelini]er ,  46  IBLA  76  (Feb.  22, 
(1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fcr  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  det er minat icn  the 
State,  it  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qu alif icat ion  on  the  part  of 
the  Native.   Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap- 
peal the  decision  of  ELM,  after  it  tecomes  final,  to 
the  Board  of  Land  Appeals.   If,  on  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

St_te_of___aska_v__Elsi__John,  46  IBLA  137  (Mar.  19, 
19auf 

§1  ate_of_Alaska_v__Da  ________________  t ha ________ lags, 

48  IBLA  370~(July  11,  1980)"" 

Stateof _Alaska_vi_Cora_John_Smit h,  50  IBLA  6 
(Sept.  5,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  ot  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  tne  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Uaard  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  it  all 
else  be  regular . 

§t *t§_2t_4La§Ai_Vi_IiLl_5_1._E;attersgn,  46  IBLA  56 
TFeb.  22,  1980) 

_ta_e____Al_5k__v__Jo_n_M__Newh_ll,  4  7  IBLA  85 
Upr.  21,  1980) 

State__f  Ala_k__v__M_s_s_Ch_thlook,  4  7  IBLA  249 
(May  13,~1980) 

St_t_____Alaska,  4B  IBLA  229  (June  17,  1980) 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a  Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  to  4.452-9. 

£state_of _Gu__C__Gro____J_____iol___Roehl,  46  IBLA  165 
~(Har7~21,  1980)~~ 


where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fcr  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  net  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.   The  State  may 
initiate  a  private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  gu al if icat ion  of  the  Na- 
tive, or  the  State  «ay  await  final  decision  from  ELM 
and  then  appeal  to  this  Board. 

Sta te_of _Alaska_v.__ora_Cavid_and_Cath___ic_,  46  IELA 
177  (Mar.~21,  1980) 


Where  Native  allotment  applicants  who  were  8  years 
and  older  at  the  date  land  was  segregated  from  entry 
assert  independent  use  and  occupancy  of  the  land  then, 
the  Bureau  of  Land  Management  should  contest  their  ap- 
plications, affording  them  notice  and  an  opportunity 
for  a  hearing  to  prove  the  adequacy  and  independence  of 
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their  use  and  occupancy,  lather  thin  reject  the  appli- 
cations without  a  hearing  simply  because  of  the  appli- 
cant's   aje    on    the    segregative    date. 

MiiIiSfi_S°!iSgBS_et_il.  ,    Ub    IBLA    366     (Apr.     8,     1980) 
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Government    that    "property    rights    in    the    claim    have    teen 
established    by    the    making    of    a    valid    location." 

Ul!it2d_States_vi_Ca  tlin_Bohjte_e  t_al_._I_Uni  ted_Sta tes_v^ 
Iii2C_£2££i_£i_^lijL_Iii3ifSi!_§lifss_v^_  Aid  a  tell  e_Kr  own 
it_aU,    «7s    IELA    267     (June    30,~1980)  ~    67    I.D.    2MB 


A    Native    allotment    applicant    who    is    a    minor    is    not 
precluded    from   establishing    use    and    occupancy   of    the 
lanl    applied    for.       However,    such    use    and    occupancy    must 
be    achieved    as    an    independent    citizen    in    his    own    right 
and    must    be    potentially    exclusive.       The    question    of    a 
14-year    aid's    independent    use    and    occupancy    is    best   ad- 
dressed   at    a    contest    proceeding. 

Elednor_H.__Wood,     Ub    IDLA     373     (Apr.     8,     1980) 


Failure    to    file    a    timely    answer    to    a    mining    claim 
contest    complaint    will    result    in    the    charges    in    the 
complaint    beinj    tdkjn    as   admitted    and    the    case    being 
decided    without    a    hearing. 

United_States    v._«illiam    R._Soren,     U7    IBLA    226     (May    13, 
1980) 


«h<;t.;    bureau    of    Land    Management    determines    that    an 
application    for    a    Native    allotment    is    invalid    because 
the    facts    are   not    as   stated    in    the   application.    Bureau 
of    Land    Management    should    initiate    a    contest    proceeding 
pursuant    to    u i    CFR    4.U51    to   4.U52-9. 

Evili.^hukwak,    Hi    IBLA    241     (May    13,    1980) 


Absent    a    patent    application,     the    dismissal    of    a 
contest    complaint    by    an    Aduinist rative    Law    Judge    does 
not    establish    the    validity    of    the    claim,     but    merely 
establishes    that,    on    the    issues    raised    by    the    evidence, 
the    contestee    has    preponderated.       Therefore,    there    is 
no    retirement,    beyond    prepondera t ion    as    to    the    issues 
raised    by    the    evidence,    that    a    mining    claimant    affirma- 
tively   establish    the    validity    of    a    claim. 

y[!kl2i_it!f  es_l.i_£2;iLiS£_£.i_M20.*£I_£t_<lI:.«    aB    IBLA    2.1 
TMay    27,     1980) 


The  assertion  that  annual  assessment  work  has  not 
been  performed  is  the  assertion  of  a  negative  fact.   If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  net  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  been  per- 
forned,  then  evidence  to  this  effect  would  be  sufficient 
to  establish  a  prima  tacie  case.   It  would  then  devolve 
upon  the  claimant  to  show  by  a  preponderance  of  the 
counter vailin j  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a  Government  contest  proceeding  to  determine  the 
validity  of  a  mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.   Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  rejuires  a  conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 


The  motivation  of  any  Government  agency  in  ini- 
tiating a  contest  ajainst  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  cf 
certain  mining  claims  and  not  of  others  in  the  sane 
general  area  does  not  constitute  a  denial  of  due  pro- 
cess.  The  Eoard  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a  showing  of  lack 
of  discovery  of  a  valuable  mineral  deposit  upon  the 
claims. 

UHif ed_S t a t es_ vi_Ri_Hi_MacLa ujh 1 i nx_Ch r l s ti ne 

"^it^yaliliiiT  so  Tbla  i76~(sept.  30,  i9eo)~ 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5  U.S.C.  (,    551  (1976)  . 


u.2.iie<!  States_vi_Mari_E._Graj,  50  IBLA  2C9  (Sept. 
i960! 


3C, 


The  motivation  of  any  Government  agency  in  initi- 
ating a  contest  against  mining  claims  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  sc  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a  showing  of  lack  of  dis- 
covery of  a  valuable  mineral  deposit  upon  the  claims. 

JJi!iISi_Sta  tes_v_._Leon_Ri_Whit  ne^i_Cesar_Ti_Her  najjdez  , 
51  IBLA  73  (Oct.  31,  1980) 


Where  a  Government  contest  complaint,  when  filed 
and  received  by  mineral  claimants,  correctly  identi- 
fies all  claimants  as  of  that  time,  the  substitution 
or  addition  of  subsequent  transferees  is  the  obligation 
of  those  who  have  acquired  such  an  interest  and  their 
failure  to  so  move  will  not  vitiate  the  effectiveness 
of  an  adjudication  of  the  validity  of  a  mining  claim'. 

In  order  to  sustain  a  charge  that  land  embraced 
within  a  mining  claim  is  not  held  in  good  faith  fcr 
mining  purposes  the  evidence  relating  to  the  mineral 
claimant's  lack  of  good  faith  must  te  clear. 

Uni  ted_States_vi_Virg.il_Prowell_and_Melinda_Pr^ 
52  IBLA  256"  (Feb. ~6,  1981) 


A  sufficient  prima  facie  case  by  the  Government 
does  not  require  positive  proof  that  there  has  teen  no 
discovery  made  or  that  the  mining  claim  is  nonmineral 
in  character.   Upon  the  Government's  presentation  of  a 
prima  facie  case,  the  burden  shifts  to  the  claimant  to 
prove  by  a  preponderance  of  the  evidence  that  he  indeed 
has  effected  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim. 


United  States 
1961) 


_Graham_Ri_Corns,  53  IBLA  5  (Feb.  26, 


aUkt;i_2£_ES4£II£S""Contin,,ed 

GOVERNMENT  CONTESTS  —  Continued 

Tlie  provisions  of  2S  U.S.C.  4  194  (1976)  relating 
to  the  placinj  of  the  burden  of  proof  do  not  apply 
where  the  Government  contests  the  qualifications  of  an 
allotment  applicant.   An  allotment  applicant  in  such  a 
situation  is  the  proponent  of  the  rule  and  must  show 
his  or  her  entitlement  to  the  land  sought. 

Uni ted __ tat ___v___onal _____________________________ 

_r______ecedsed_7"3~ItiLA  208  "(Mar.~l8,  19al) 

88  I.D.  Hi 


In  all  cases  where  a  party  is  represented  by  an 
attorney,  such  attorney  will  be  recognized  as  fully 
controlling  the  case  on  behalf  of  his  client,  and  ser- 
vice of  any  document  relating  to  the  proceeding  shall 
be  made  upon  such  attorney  in  addition  to  any  other 
service  specifically  required  by  law  or  by  rule,  order, 
or  regulation.   43  CF.)  4.22(b). 

Where  a  party  fails  to  appear  or  participate  in  a 
hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  nerits  of  the  case  nay 
ba  reached  and  decided  on  the  basis  of  the  record  com- 
pleted at  the  hearing,  despite  the  absence  of  evidence 
in  sup.  ort  of  the  party's  case. 

ynite___t_t___v__ Cl_u_e_T__and ______________ ,  57  IBLA 

37J_(Sept.  8,  19al) 


Absent  a  patent  application,  the  dismissal  of  a 
contest  cosplaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  nerely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.   Therefore,  there  is 
no  tequirement,  beyond  preponder at  ion  as  to  the  issues 
raised  by  the  evidence,  that  a  mining  claimant  affirma- 
tively establish  the  validity  of  a  claim. 

Absent  a  patent  application,  in  a  mining  contest 
hearing  where  the  Government's  evidence  of  lack  of  dis- 
covery relates  only  to  insufficient  quality  and  quantity 
of  m inet alization  and  the  mining  claimant  produces  evi- 
dence sufficient  to  preponderate  on  those  issues,  the 
contest  complaint  is  properly  dismissed. 

Un__e___ta_e'__v._M_lin_W_  Lewis,  b8  IBLA  282  (Oct.  8, 
Hal) 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claim  will  afford  the  mining 
claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 


BULES_CF_PRACTICE — Continued 

GOVERNMENT  CCNT ESTS--Cont inu ed 

In  a  mining  contest,  a  matter  not  charged  in  the 
complaint  cannot  be  used  as  a  ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearinj  and  the 
contestee  has  not  objected. 

Un±t  £d_states_v_____e_t______ra .  b7  IBLA  48  (Sept.  9, 

1982)" 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a  prima  facie  case  ot 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a  preponderance  of  the  evi- 
dence.  However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  tears  the 
ultimate  burden  of  froving  these  charges. 

Where  evidence  creates  only  inferences  ot  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 


JJnited_Stat_s_v__W_b_r_Cil_Co___t_al. 
(Oct.  21,  1982) 


68  IELA  J7 
89  I.D. 


Where  the  owner  of  an  interest  in  a  mining  claim 
dies  prior  to  the  filing  of  a  contest  complaint  against 
the  claim,  service  of  the  complaint  must  be  made  on  the 
claimant's  heirs,  or  any  adjudication  following  from 
the  complaint  does  not  affect  the  interest  held  by  the 
heirs. 

Uni  t ______  tes_v__  Jose___L_czkowsk  ______  la_G__Jon_s 

_Montn___,  71  IBLA  164  (Mar7~28,  i983) 


It  is  not  the  function  of  the  Board  of  Land 
Appeals  to  make  an  inquiry  into  the  motivation  cf  any 
Government  agency  which  has  initiated  a  contest  against 
mining  claims.   The  fact  that  such  contest  challenges 
the  validity  of  certain  mining  claims,  and  not  cf 
others  in  the  same  general  area  does  not  constitute  a 
denial  of  due  process.   The  Board  of  Land  Appeals 
cannot  abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is  presented 
upon  appeal,  and  where  that  issue  is  so  presented, 
mining  claims  properly  are  declared  null  and  void  upon 
a  showing  of  lack  of  discovery  of  a  valuable  mineral 
deposit  upon  the  claims. 

United_States_Vj._Lee_Hj__Ricei_Goldie_E._R  ice,  73  IBLA 
128  (May  23,  1983) 


John  Burt  et  al.,  o9  IBLA  326 


y.n.i.tei_Stat___' 
Tnov.  5,  1981) 


A  contestee  in  Government  contests,  challenging 
the  validity  of  his  mining  claim  and  millsite,  must 
file  answers  to  the  complaints  within  30  days  of  ser- 
vica,  failing  which  BLM  properly  takes  the  truth  of  the 
allegation  in  the  complaints  as  admitted  without  a 
hearin  j . 

New  evidence  offered  on  appeal  after  BLM  has  ren- 
dered a  determination  that  a  mining  claim  is  null  and 
void,  following  the  contestee's  failure  to  answer  the 
contest  complaint,  may  be  considered  by  the  Board  only 
to  determine  if  BLM's  ruling  is  so  patently  erroneous 
that  there  should  be  further  inquiry  into  the  facts. 
Appellant's  unsupported  suggestion  that  there  might  be 
rich  ore  on  the  claim  does  not  justify  further  inquiry. 

United_S  t_te__v._An_on_V___va.lt,  62  IBLA  116  (Mar.  4, 
1932) 


In  a  government  contest  of  an  association  placer 
mining  claim  on  a  charge  of  nonperformance  of  annual 
labor  as  required  by  30  U.S.C.  4  28  (1976),  each 
co-owner  of  the  claim  is  an  indispensable  party  to  the 
proceeding,  and  a  failure  to  properly  serve  and  join 
each  such  party  is  fatal  to  the  action,  and  a  decision 
rendered  therein  purporting  to  void  the  fractional 
interests  of  those  claimants  who  were  properly  served 
is  a  mere  nullity  and  of  no  effect.   Union  Oil  Co.  of 

California |Su____,  72  I.D.  313  (1965)  is  overruled  and 

rescinded  on  this  point. 

Unit  ___________  v____er_____sp__c___Te_hn__o_____nd___jic_j 

et__l_,    74    IBLA    117     (June    30,     1983) 
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RULES  OF  PRACTICE--Continued 


GOVERNMENT  CONTESTS--Continued 


HEARINGS--Continued 


Where  conflicting  evidence  existing  in  the  case 
file  and  submitted  an  appeal  concerning  a  Native  allot- 
lant  applicant's  use  and  occupancy  of  the  land  raises 
factual  issues,  the  Bureau  of  Land  Management  should 
initiate  a  Gover nment  contest  so  that  the  factual 
issues  can  bo  resolved  at  a  hearing. 

Hdtsailandi_Incix_et_ali,  77  IBLA  JU7  (Dec.  5,  1983) 


In  a  mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.   Where  the  Administrative  Law 
Judge  incorrectly  states  a  contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  aftn  med  . 

In  a  mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
hav3  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a  discovery, 
a  prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
wheie  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

£a£t  US_«  _ng__L  t  d_ ,  79  IBLA  20  (Feb.  J,  19BU) 


could  have  been  anticipated,  and  that  transportation 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise of  proper  diligence. 

where  a  party  fails  to  appear  or  participate  in 
a  hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  Law  Jud<,e  nay 
not  be  considered  or  relied  upon  in  making  a  final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a  further  hearing. 

!iriite__S_a_es_v__R  ichard_H__Fra  nklin,  U5  IELA  5<4 
(Jan.  11,  1980) 


In  a  mining  contest,  a  natter  not  charged  in  the 
complaint  cannot  be  used  as  a  ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and 
the  contestee  has  net  objected. 

Unit  ed_St  ates_vi_C lare__  Ulia  mson_a  nd_La£ ine_Pumi.ce 
Co.,  «5  IBLA  26K  (Feb.  14,  19807  "  H7  1.5.  3U 


where  the  evidence  submitted  by  a  Government 
mineral  examiner  supports  the  conclusion  that  a  10-acre 
parcel  of  land  in  a  placer  location  is  not  mineral  in 
character,  the  burden  devolves  to  the  mineral  clam- 
ant tD  overcome  this  showing  by  a  preponderance  of  the 
evidence,  failing  in  which  that  portion  shall  be 
declared  invalid. 

UHkt ed_St_t es_v___obert_B____ id (Cn__ecgnsiderat ion_, 

dO  IDLA  215  ~(Apr.~J07  1984) 


In  determining  the  validity  of  a  mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered;  therefore,  if  evidence  presented  by  the 
contestees  shows  that  there  has  not  been  a  discovery, 
it  nay  be  used  in  reaching  a  decision  that  the  claim  is 
invalid  because  of  a  lack  of  discovery,  regardless  of 
any  defects  in  the  Government's  prima  facie  case. 

0ni_ed_St _t___v__Osc_r_E____Gar__K__Anderson,  8  3  IBLA 
1  70~(Cct  ."lS,  1964) 
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Jack__uc_erman,  45  IBLA  337  (Feb.  7,  1980) 


Timely  appeal  to  the  Board  of  Land  Appeals  sus- 
pends the  effect  of  a  Eureau  of  Land  Management  deci- 
sion pending  outcome  of  the  appeal.   Due  process  does 
not  require  notice  and  a  pri'or  right  to  be  heard  in 
every  case  where  an  individual  may  te  deprived  cf  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  becomes 
final . 


Where  a  mining  claim  contestee  fails  to  appear  at 
a  content  hearing  and  merely  sends  a  message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a  subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a  postponement  may  be 
granted  only  pursuant  to  a  request  made  no  later  than 
th;  hearing  date  and  stating  in  detail  the  reasons  why 
a  postponement  is  necessary. 

Thj  asserted  inability  of  a  contestee  to  drive 
an  automobile  due  to  his  taking  medication  is  not  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a  postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a  hearing  site  by  public 
transportation.   Nor  is  restricted  mobility  due  to 
arthritis  justification  for  a  postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 


State_of_ Alaska,  U6  IBLA  12  (Feb.  2( 


1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a  Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  befcre  a  trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a  decision  is  reached  to  reject  an  application  for  an 
allotmen  t . 

Esta te_of_Gu__C__Groat__Jr___Viglet__oehl ,  46  IELA  lbo 
(Mar.  21,  1980) 

Evan_Chuk wak,  4  7  IELA  241  (May  13,  1980) 

".ari.Semone,  <49  IDLA  213  (Aug.  11,  1980) 

N^t_lia_Ke____et_al. ,  SI  IDLA  170  (Nov.  2b,  1980) 


HULES_OF_PRACTICE--Cont  inued 
HEARINGS--Continuad 

Iiiii_C°£Ii>  ll    IDt-A  iJ  <APr-  "«  1983) 


Where  a  corporate  simul  ta  neons  oil  and  gas  lease 
offeror  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  43  CFR  3102.4-1,  no  hearing  will  be 
granted  as  requested. 

ChJianne_Res3urce3i_Inc. ,  46  IBLA  2  77  (Mar.  27,  1980) 

87  I.D.  110 


A  Native  allotment  application  filed  pursuant  to 
ths  Alaska  Native  Allotment  Act  of  1906  must  be  re- 
jected if  it  was  not  pending  before  the  Department  of 
the  Intsrior  on  Dec.  18,  1971.   Where  there  are  factual 
questions  concerning  the  pendency  of  an  application 
they  can  best  be  resolved  at  a  hearing  pursuant  to  a 
Government  contest. 

A  Native  allotment  applicant  who  is  a  minor  is  not 
precluded  from  establishing  use  and  occupancy  of  the 
land  ap[lied  for.   However,  such  use  and  occupancy  must 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.   The  question  of  a 
lu-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a  contest  proceeding. 

E lea nor_lii_ Wood,  4b  IBLA  373  (Apr.  8,  1980) 


Due  process  does  not  require  notice  and  a  prior 
hearinj  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

£l£S_E:._£2£^i2ll_3Qd_Alva_A._Rockwell,  u7  IBLA  272 
((lay  IT,  1980)"" 

Max_Weiss,  49  IBLA  332  (Aug.  25,  1980) 

GeDrg.e_Hi_Fennimore_et_al.  ,  50  IBLA  280  (Oct.  6,  1980) 

iiay.2§_!k_W§nn,  dU  ibla  8  (Apr-  b.  1981) 

Ea£t!l_Science3i_Inc:.,  80  IBLA  28  (Mar.  28,  1984) 

k§SiI_Ea£nett_et_uxi#  84  IBLA  lb6  (Dec.  19,  1984) 


RULES  OF  PRACTICE--Continued 


HEARINGS- -Continued 


and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harr I_Si_Hillsx_Kennet h  I.._8oth,  48  IBLA  i5b  (July  11, 
1980) 


The  Board  of  Land  Appeals  will  not  order  a  further 
hearing  in  a  mining  claim  contest  case  where  a  patent 
application  has  been  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a  discovery  of  a  valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 

0niled_States_vi_Al bert _Martinez_et_ali,  49  IELA  360 
(Aug.  29,  1*980)  "  «7  I.E.  386 


In  proceedings  before  the  Department  to  determine 
the  validity  of  a  mining  claim,  notice  and  an  opportun- 
ity for  a  hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.   Where  the  validity  cf  a 
claim  turns  en  the  legal  effect  to  te  given  facts  of 
record  concerning  the  status  of  the  land  when  the  claim 
was  located,  no  hearing  is  required. 

J°j2I!_Ji_Schnabel,  50  IELA  201  (Sept.  30,  1980) 

WaSkai_Bar_CorEi,  69  IELA  148  (Eec.  13,  1982) 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  Lnited 
States  Constitution  and  the  Administrative  frccedure 
Act,  5  U.S.C.  *  551  (1976)  . 

To  warrant  a  further  hearing  in  a  mining  claim 
contest,  based  upon  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  prcof  cf 
discovery.   Evidence  of  a  past  discovery  is  not  suffi- 
cient by  itself  to  indicate  that  a  different  result 
might  now  be  obtained. 

United  States_v._Mari_E.  Gray.,  50  IEIA  209  (Sept.  30, 
1980) 


A  reference  in  a  letter  to  the  Bureau  of  Land 
Management  from  the  winning  drawee  in  a  simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  tiled,  but  it  would  ordinarily  warrant  further 
investigation.   Where  a  hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a  violation  of  the 
regulations  in  the  filing,  evidence  should  also  be 
presented  on  this  issue  to  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A  fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a  violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientela  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
prelimnary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a  lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a  par- 
ticular lease  program  subscribed  to  by  the  client. 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that,  before  a  decision  is  reached  to 
reject  an  application  for  an  allotment,  the  applicant 
for  a  Native  allotment  be  notified  of  the  specific 
reasons  for  the  proposed  rejection,  allowed  to  submit 
written  evidence  to  the  contrary,  and  granted  an  eppor- 
tunity  for  an  oral  hearing  tefore  a  trier  of  fact  where 
evidence  and  testimony  of  witnesses  may  be  submitted. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has 
held  that  application  of  the  Departmental  contest  pro- 
cedures to  provide  the  allotment  applicant  with  notice 
and  an  opportunity  for  a  hearing  prior  to  adverse 
action  on  the  allotment  application  complies,  at  least 
facially,  with  the  due  process  requirements  set  forth 
in  the  court's  mandate  in  Pence  v.  KleppjO,  52  9  F.2d 
135  (9th  Cir.  1976)  .   Pence~v7  AndrusT  586  F.2d  733 
(9th  Cir.  1978)  . 

5ari_DeVanej,  51  IBLA  165  (Nov.  26,  1980) 

State_of  Alaska_JLejand  Ri_.Es  tab  rook). ,  54  IELA  346 
(May  12,~1981) 
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RULES  OF  PRACTICE--Continued 


HEARINGS --Continued 

Ufon  a  determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  in  issue  of  fact  regarding  the  status 
of  the  well  . 

John_Swanson  ,  51  IBLA  239  (Dec.  15,  1980) 

*il±§rd_Pease_gil_K_Gas_Co.1,  52  IBLA  379  (Feb.  19,  1981) 


HEARINGS — Continued 

A  coal  prospecting  permittee  who  applies  for  a 
coal  lease  is  entitled  to  a  hearing  before  an  Adminis- 
trative Law  Judge  before  his  application  is  rejected, 
where  the  permittee  alleges  that  the  application  con- 
tains data  that  commercial  quantities  of  coal  exist 
on  the  lands;  however,  where  the  permittee  alleges  that 
there  is  coal  in  commercial  quantities  in  certain  lands 
as  measured  by  the  mining  industry  standard  BLM  and 
Survey  should  have  the  opportunity  to  consider  whether 
commercial  quantities  as  measured  ty  the  mining  indus- 
try is  sufficient  to  comply  with  commercial  quantities 
as  defined  in  13  CFR  3430.1-2. 

Jesse_Hi_Kni  jht ,  53  IELA  300  (Mar.  24,  1981) 


Tha  Board  seriously  juestions  the  wisdom  of  the 
Government  in  not  arranging  for  the  audit  of  multi- 
million  dollar  claims  apparently  advanced  in  good  faith 
by  reputable  contractors,  noting  that  securing  audits 
will  not  only  facilitate  the  examination  of  witnesses 
with  respect  to  quantum  but  are  also  likely  to  prove 
to  ba  useful  in  establishing  a  basis  for  agreeing  upon 
stijulations  narrowing  the  issues  in  quantum  areas  or 
affording  a  basis  for  arriving  at  a  settlement  prior 
to  the  hearing,  while  it  is  in  progress  or  after  it  has 
ba»n  concluded. 

£££-ai  of_Fluor  Utahi_Inci,  IBCA- 1068- 4- 75  (Jan.  15, 
19Sl"j~  "  88  I.D.  HI 


whare  a  Government  contest  complaint,  when  filed 
and  received  by  mineral  claimants,  correctly  identi- 
fies all  claimants  as  of  that  time,  the  substitution 
or  addition  of  subsequent  transferees  is  the  obligation 
of  those  who  have  acquired  such  an  interest  and  their 
failure  to  so  move  will  not  vitiate  the  effectiveness 
of  an  adjudication  of  the  validity  of  a  mining  claim. 

United  S ta tes_vi_^irjil_Prgwell_and_Melinda_Prowell , 
52  IBLA  256~(Feb7  b"7  1981) 


Due  process  does  not  require  notice  and  a  prior 
right  to  be  heard  in  every  case  where  an  individual 
may  be  deprived  of  property  so  long  as  the  individual 
is  given  notice  and  an  opportunity  to  be  heard  before 
the  deprivation  becomes  final. 

£SiE.l_£^_Barne^t ,  52  IBLA  273  (Feb.  6,  1981) 

Ja.S.25_ii:-_£ibinson_sn_dK,     t>0    IBLA     13U     (Nov.    24,     1981) 

Robert_Ji_K  inii_Li_Ki_H_ollenbeak  ,    72    IBLA    75     (Apr.     12, 
1983) 


Due   process    does    not    require    notice   and    a    right 
to    be    heard    prior    to    the    initial    decision    in    every    case 
where    an    individual    may    be    deprived    of    property    so    long 
as    the    individual    is    given    notice    and    an    opportunity    to 
be    heard    before    the    deprivation    becomes    final. 

Notice    and    an    opportunity    for    a    hearinj    is    re- 
quired   only    where    there    is   a    disputed    question    of    tact 
and    where    validity    of    a    millsite    location    turns    on    the 
legal    effect    to    bo    given    facts    of    record    concerning    the 
status    of    the    land    when    the    millsite    was    located,     no 
hearing    is    rejuired. 

Jol!B_£i_*£2_Mar  t  ha_W  ._Thomas_dibia_1_Tunijsten_!1i  ninj 
Co.,7    53    IBLA    182     (HarT    if,    1981) 


Where    a    Native    allotment    application    declares 
that    the    applicant    first    initiated   use   and    occupancy 
after    the    date    that    the    land    was    segregated    from   appro- 
priation   by    the   filing   of    a   selection   application    by 
the    State    of    Alaska,    allowance   of   the   Native    allotment 
application    is    precluded   as  a    matter    of    law   and    may    be 
properly    rejected    without    a   hearing. 

l°S§Iln_Isaac    _[Cn_Reconsiderat  ion]_,    53    IBLA    306 
(Bar.     25,    1981)" 


where    the   Bureau   of    Land    Management    has   retained 
custody    of    wild    free-roaming    horses,     adopted    pursuant 
to    the    Act    of    Dec.    15,    1971,    as    amended,    lb    U.S.C.A. 
«    1331     (West    Supp.    1980),    on    the    basis    that    the    hcrses 
have    teen    commercially   exploited    and    the    case    presents 
substantial    issues   of    fact,    the   assignees    under    the 
original    cooperative    agreements    are   entitled    to    a 
hearing    before    an    Administrative    Law    Judge. 


5SJ3Sva_Barri_et_ali,    5U    IBLA    48     (Apr. 


1981) 


Due  process  does  not  require  notice  and  a  right  to 
a  prior  hearinj  in  every  case  where  an  individual  may 
be  deprived  cf  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  he  heard  tefcre  the 
deprivation  becomes  final. 

M!ia]!_/ii_J  °fel!SO  n ,  54  IBLA  144  (Apr.  17,  1981) 

ii!ili_  Robinson.  '1  IBLA    380  (Mar.  29,  1983) 

£hili£_A^._£Eaaer,  74  IBLA  1  (June  21,  1983) 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  comaenced 
after  the  time  that  a  state  selection  application  was 
filed  for  the  land.   Eut  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLM  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 
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8 UL_S_0____ACr_CE-- Continued 

HEARINGS- -Continued 

acceptable,  it  will  order  the  issuance  of  a  patent,  if 
all  else  be  regular. 

_a_iel__2nansen  l0n  Eec2fl§iderat  ion)_,  54  IBLA  295 
(Apr.  29,~i981) 

Mar_____A__As___w_ll__0____cgnsideratio__,  b6  IBLA  367 
(Aug.  2/,  19B27~~ 


Where  a  Native  allotment  application  filed  in 
1961  is  rejected,  more  than  li  years  after  applicant 
has  submitted  acceptable  evidence  of  his  use  and  occu- 
pancy of  the  land  for  more  than  the  required  5-year 
period  set  out  in  the  appropriate  statute,  solely  on 
the  basis  of  a  Geological  Survey  report  in  1974  that 
tha  land  was  believed  to  te  prospectively  valuable  for 
phosphite,  the  decision  rejecting  the  application  will 
be  set  aside  and  the  matter  remanded  to  BLM  to  proceed 
to  issuance  of  patent  as  land  must  be  considered  to  be 
nonmineral  in  character  atsent  a  showing  that  minerals 
are  present  in  such  quantities  and  such  qualities  as 
would  induce  a  person  of  ordinary  prudence  to  expend 
time  and  money  with  a  reasonable  prospect  of  success 
in  developing  a  paying  mine  thereon. 

H31ES_o____mon__an_ak,  55  IBLA  JOS  (June  25,  1981) 


A  coal  prospecting  permittee  who  applies  for  a 
coal  lease,  alleging  with  supportive  data  that  there 
is  coal  in  commercial  quantities  within  certain  lands 
in  its  permit,  is  entitled  to  a  hearing  conducted  in 
accordance  with  the  Administrative  Procedure  Act, 
5  U.S.c.  »  554  (197b),  before  its  application  may  be 
finally  rejected  because  it  has  not  shown  coal  in  com- 
mercial quantities. 

Hiko_B_ll  __n____and_0_l_Co.,  55  IBLA  324  (June  26, 
1951)  " 


RULES_OF___ACTICE--Continued 


HEARINGS- -Continued 


Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  are  null  and  void  at  initio.   How- 
ever, where  there  are  tactual  questions  relating  to 
whether  action  taken  subsequent  to  a  withdrawal  is  in 
the  nature  of  an  amendment  to  a  previous  location  or 
whether  it  constitutes  a  relocation,  the  mineral  claim- 
ant will  be  granted  the  opportunity  to  show  that  the 
subsequent  action  was  a  permissible  amendment. 

fii_l!i._PoIJS^_Sene_U_Jrown,  57  IELA  117  (Aug.  25,  1981) 


Where  a  party  fails  to  appear  or  participate  in  a 
hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  com- 
pleted at  the  hearing,  despite  the  absence  of  evidence 
in  support  of  the  party's  case. 

iJJ2iI£d_Si2les_vi_Claude_Ti_and_Sarah  |_  Crme,  57  IELA 
3  7T7sept.~87~19Bir 


Due  process  does  not  require  notice  and  a  right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  may  be  deprived  of  property  sc  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

Fahe__G_ou___ines__Inc_ ,  5a  rBT,A  88  (Sept.  24  ,  1981) 

SaESEi-l horSS.  58  IBLA  319  (Oct.  16,  19dl) 

EMerErise_Bines.t_.Inc..,  58  IELA  372  (Cct.  20,  1981) 

MJ2I_Si_*iJSil!S,  bO  IELA  284  (Dec.  17,  1981) 

Il_£a£it3__Cil_Co___Inc_,  62  IBLA  14b  (Mar.  5,  1982) 

21d__undred___ld__i_i___C_.  ,  63  IBLA  5b  (liar.  30,  1982) 


To  warrant  a  further  hearing  in  a  mining  claim 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.   Vague  and  unsupported  assertions  of  min- 
eralization do  not  establish  equitable  justification 
for  reopening  the  hearing. 

Unit _________  v.  Armin  _£eckert,  55  IBLA  340  (June  2b, 

1931) 


Where  a  Native  allotment  application  declares  that 
the  applicant  first  initiated  use  and  occupancy  after 
the  date  that  the  land  was  withdrawn  for  lighthouse 
purposes,  allowance  of  the  Native  allotment  application 
is  precluded  as  a  matter  of  law  and  may  be  properly 
rejected  without  a  hearing. 

S_anislau___ike,  5b  IBLA  69  (July  10,  1981) 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
assarted  property  right  so  long  as  the  individual  is 
givan  notice  and  an  opportunity  to  be  heard  before  the 
initial  Bureau  of  Land  Management  decision,  adverse  to 
him,  becomes  tinal.   Appeal  to  this  Board  satisfies  the 
due  process  requirements. 


Failure  to  obtain  counsel  at  a  hearing  into  the 
validity  of  a  mining  claim  will  afford  the  mining 
claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 

To  warrant  a  further  hearing  in  a  mining  claim 
contest  based  upon  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.   Evidence  of  a  past  discovery  is  net  suffi- 
cient by  itself  to  warrant  a  further  hearing. 

flI!iied_S_ates_v___ohn_Burt__t  al_,  59  IBLA  326 
(Nov.  5?  1981) 


While  the  requirement  of  43  CFR  2802.1-7  (e)  (1979) 
for  notice  and  opportunity  for  a  hearing  may  te  satis- 
fied by  a  hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L_  Inc.,  36  IBLA  260 
(1978)  . 

_merican_Tele_ho_e  and_Teletjr agh  Co_  JOn  Reconsidera- 
£i2J!l..  59~liLA~343  75ov.~57  198ij"~" 

fie____ele_ho_e_Co____ _______ ,  63  IBLA  9  (Mar.  25,  1982) 


Saii-Hillis.    56    IBLA    217     (July    22,    1981) 


HULES    Of    PRACl'ICE--Cont  inued 


RULES    CF     FRACTICE--Continued 


HEARINGS--Continued 

The    Board    of    Land    Appeals    will    not    order    a    fact- 
finding   hearing    to    determine    whether    a    pool    agreement 
violates   regulations   requiring    disclosure   of   other 
parties    in    interest    in    a    simultaneous    oil    and    gas 
lease    tiling    where    there    are    no    ambiguities    in    the 
ajreemant    and    it    is    clear    that    there    are    other    parties 
in    interest    to    the    lease    offer    other    than    appellant. 


Ilaan_S3s._l!§£dis,     59     IBLA     353     (Nov. 


1981) 


HEARINGS — Continued 

No    rights    inure    to    the   estate    of    a    deceased    Native 
allotment    applicant    where    the    application    does    not    shew 
prima    facie    entitlement    because    the    land    was   segregated 
by   a    State   selection    at    the   asserted    time   when    use    and 
occupancy    commenced.       A    request    for    a    hearing    on    appeal 
is    properly    denied    in    the    absence    of    any    evidence    or 
allegation    of    use    and   occupancy    predating    the    State 
selection. 

Heirs_of_Howard_Isaac,    bj    IELA    3 u J    (Apr.    28,     1982) 


The    Department    of    the    Interior    will    not    jrant   a 
hearinj    to    examine    a    determination    by    the    Forest    Ser- 
vice   that    land    is    not    chiefly    valuable    for    agricultural 
or    grazing    uses    where    such    determination    is    entrusted 
by    statute    to    the    Secretary    of    Agriculture. 

Jtaiii_i!i_£aOLI<ii_Sti'    b0     IIJLA    l1*      (Nov.     lb,     19bl) 


A  mininj  claim  contest  hearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  to 
prove  a  discovery  had  been  made  on  the  claims  in  the 
absence  of  a  tender  ot  proof  and  evidence  to  show 
eguitable  justification  for  a  further  proceeding  in 
the  case.   Also,  the  case  will  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claimants'  witnesses  on  issues  joing  to  their 
failure  to  [resent  a  case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  thore  is  no  persuasive  showing  of  a  denial  of  due 
process. 

2Bit S^_§ tat es_vi_ Erne st_Ci_Downs_anl_Goldfield_Deep 
!lIiies_C:o.__gf~Nivada7~bl-I  ELA~25l~7jan7  2  97~1982J"~~ 


The  requirement  of  HI  CFR  2802. 1-7  (e)  (1979),  for 
notice  and  opportunity  for  a  hearing,  may  be  satisfied 
by  a  hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
£i.C£lS_ti._l!l£i.  ib    IBLA  ^60  (1978)  . 

American  Telephone  &  Telejr ap_h_Coi#  bl  IBLA  Iki 
(Feb.  11,  19827 

Q2untain_States_Telep_hon3_6_Teieg_raf_h_Coi,  bU  IBLA  16U 
(May  iV,    1982)  " 


Due  process  does  not  require  notice  and  a  right  to 
be  heard  in  every  case  where  a  person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
jiven  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  ot  Land  Management  decision  becomes 
final.   Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

fEaQ.Si§_Skaw_e^_ali,  ti    IBLA  235  (Apr.  19,  1982) 


Upon  a  determination  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  being 
performed  on  the  leased  lands,  or  for  the  lease  under 
an  approved  communi tiza tion  agreement,  on  the  last  day 
of  the  lease  term,  the  lessee  of  record  and  its  de 
facto  assijnee  are  entitled  to  a  hearing  on  issues  of 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midni-ght  on  the  relevant  date. 

Tennecg_Oil_Coi,  b3  IBLA  339  (Apr.  28,  1982) 


An  application  for  a  Native  allotment  must  te 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  state  selection  application  was 
filed  tor  the  land.   Eut  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a  state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a  hearing,  and  BLM  must  initiate  con- 
test proceedings  against  the  application.   The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

ii£i°I_JU_/iI!ahonak tfiQ-l^consi deration^,  bU  IELA  289 

(June  u,  19i2)~" 


To  warrant  a  further  hearing  in  a  mining  claim 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.   Vague  and  unsupported  assertions  cf  min- 
eralization do  not  establish  a  tasis  for  reopening  the 
hearing.   Because  under  30  U.S.C.  $  23  (1976)  a  mining 
claimant  must  make  a  discovery  of  a  valuable  nineral 
deposit  prior  to  the  location  of  the  claim,  it  is  pre- 
sumed that  when  the  validity  of  his  claim  is  challenged, 
the  mining  claimant  need  only  come  forward  with  the 
evidence  of  discovery  which  he  has  already  made. 

Ufliied_States_vi_Gary.  J.  Hurdock,  65  IBLA  239  (July  9, 
198  2)" 


An  application  for  a  Native  allotment  must  te 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land. 

iiiii2S_!li-leEny,spnx_Jr.,  66  IBLA  38  (July  23,  1982) 


A  continuance  of  a  hearing  into  the  validity  of  a 
mining  claim  will  only  be  granted  where  the  mining 
claimant  presents  sufficient  reason  to  justify  the 
grant  of  an  additional  opportunity  to  present  his  case, 
i.e± ,  where  circumstances  have  placed  a  substantial 
constraint  upon  his  ability  to  obtain  or  offer  samples 
or  other  evidence  of  a  discovery.   Furthermore,  it  Bust 
appear  that  the  claimant  is  not  using  the  additional 
time  to  make  the  requisite  discovery. 

66~IBLA~357~~(Aug7~2  77~198  27 


In  a  mining  contest,  a  matter  not  charged  in  the 
complaint  cannot  be  used  as  a  ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and  the 
contestee  has  not  objected. 

Uni-Iel-States  v^.  Robert_J..  Lara,  67  IBLA  «8  (Sept.  9, 
1982) 
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Siii;2S_0F_£HACTICE--Cont  inued 

HLARINGS--Continued 

An  Administrative  Law  Judge  has  the  authority  to 
permit  the  use  of  interrogatories  and  requests  for 
production  or  documents  in  a  Government  mining  contest. 

U  nitod_^tates_y^._pi  ttsb  ur g.h_Pacif  ic_CoL,  bo  IELA  342 
(Nov.  II,    1982)  "  B9  I.E.  58b 


Due  process  does  not  require  notice  and  a  rijht  to 
be  heard  in  every  case  where  a  party  may  be  deprived  of 
property  so  long  as  notice  and  an  opportunity  to  be 
heard  are  provided  before  the  action  becomes  final. 

Shell_Pi£g_Line_Cor£t,  b9  IDLA  103  (Nov.  JO,  19b2) 


Wharo  there  are  disputed  facts  determinative  of 
the  legal  issues  posed  therefrom,  this  Doard  has  the 
discretionary  luthority  to  order  a  hearing  on  the 
matter  before  an  Administrative  Law  Judge  pursuant  to 
a  i  CFR  4 .415. 

Patricia_;i_Alker ,  70  IBLA  211  (Jan.  24,  198J) 


No  lease  for  lands  on  which  there  is  a  well 
capable  of  [roducinj  oil  and  jas  in  payinj  quantities 
shall  expire  because  the  lessee  fails  to  produce, 
unless  the  lessee  fails  to  place  the  well  in  a  pro- 
ducing status  within  60  days  of  receipt  of  notice  to 
do  so.   Upon  a  HLM  determination  that  a  lease  has 
expired  at  the  end  of  its  extended  tern  because  the 
well  311  the  leasehold  is  not  capable  of  production  in 
paying  quantities,  the  lessees  of  record  are  entitled 
to  notice  and  an  opportunity  to  request  a  hearing  on 
the  issue  of  the  productive  capacity  of  the  well  where 
they  have  presented  evidence  raising  an  issue  of  fact 
regarding  the  status  of  the  well. 

C_5_K_Petroleumi_I  r.c.t  Twin  Arrowi_Inc.,  70  IBLA  354 
(Feb.  3,  I9bi7" 


RULES  OF  PRACTICE--Continued 


HEARINGS--Cont inued 


Upon  a  determination  that  production  has  ceased  on 
an  oil  and  jas  lease  in  its  extended  term  ty  reascn 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a  hearinj  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well . 

IS£§l_El!S£Jl_£2IIi#  71  IBLA  237  (Mar.  lb,  19«3) 


The  record  established  at  the  hearing  in  a  mining 
claim  contest  is  the  sole  basis  for  determining  the 
validity  of  a  claim. 

Oni ted_States_v^_Lee_Hi_Ricex_Goldie  E._Rice,  7  3  IELA 
12b  (Kay  2i,     19bJ) 


Where  a  notice  of  intent  to  hold  a  hearing 
pursuant  to  30  U.S.C.  <,    b2l(b)  and  43  CFB  3736.1(b), 
when  transmitted  and  received  by  the  locators  of  the 
claims  at  issue,  correctly  identifies  all  locators  of 
record  as  of  that  time,  the  substitution  or  addition  of 
subsequent  transferees  is  the  obligation  of  those  who 
have  acquired  such  an  interest  and  their  failure  to 
participate  in  the  hearing  will  not  vitiate  that  bearing. 

Sieai_"i_i!iiIaE.  7"  1ELA  20!>  (July  lb,  1983) 


Due  process  does  not  require  notice  of  a  right  to 
a  prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  an  asserted  property  right  so  lcng  as 
the  individual  is  given  notice  and  an  opportunity  to  be 
heard  before  the  deprivation  becomes  final. 

J°!in_2i_Alcher_et_al..,  75  IELA  !^8  (Aug.  15,  19b3) 


A  hearinj  before  an  Administrative  Law  Judge  is 
necessary  only  where  there  is  a  material  issue  of  fact 
requiring  resolution  through  the  introduction  of  testi- 
mony and  Dther  evidence.   In  the  absence  of  such  an 
issue,  no  hearinj  is  rajuired. 

£e.En-£2._ELkLLLai_£2i_et_ali,  71  IBLA  53  (Feb.  22,  1983) 

A.ii!SiCi_kSi!=liili2£!li_£2£Ei_2t_0tah ,  77  IBLA  3bb  (Dec.  7, 
1983) 


A  rejuest  for  postponement  made  at  a  hearing  is 
properly  denied  where  there  has  been  no  showing  of  an 
extreme  emergency  which  could  not  have  been  antici- 
pated and  which  justities  beyond  question  the  granting 
of  a  postpanement .   This  standard  is  not  met  by  a 
re  juast  to  postpone  a  hearing  to  obtain  the  testimony 
of  additional  witnesses  when  the  need  for  the  testimony 
was  anticipated  nore  than  1  month  prior  to  the  hearing 
and  the  party  seeking  postponement  failed  to  file  a 
proper  motion  at  that  ti»e. 

Gepsearch,  Inc.,  Lljyd  Chemical  Salas,  Inc.  v. 
Resjurce  Service  C3.t    Inc.,  Bureau  of  Land  Manage- 
ment, 71  IBLA  138  (Sar7  9~    1983) 


If,  prior  to  summary  dismissal  of  a  mining  contest 

complaint,  a  contestee  answers  without  guestioning  the 

service,  any  defect  in  service  will  te  deemed  waived  as 
to  such  answering  contestee. 

U  nit  ed_States_vi_Norma  n_Mont<jomer  j_e  t_a  1_. ,  7b  IBLA  356 
(Aug?  31,~1983) 


Where  an  appellant  establishes  that  an  appraisal 
of  the  value  of  sand  and  gravel  removed  from  land 
patented  under  the  Stock-Raising  Homestead  Act,  as 
amended,  43  U.S.C.  t  291  (1970),  did  not  consider  the 
rights  to  compensation  of  the  surface  owner  in  its 
determination  of  trespass  damages,  the  case  may  be 
referred  to  the  Hearings  Division  for  a  fact-finding 
hearing . 

fiIo«ne;lankerslej_JTr!iStI.  '6  IELA  48  (Sept.  19,  1983) 


Where  there  exist  factual  questions  about  the 
location  of  a  subdivision al  corner  in  a  dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a  hearing 
pursuant  to  43  CFR  4.415  to  resolve  these  questions. 

El»er_A._Swan  et  ux.,  77  IBLA  99  (Nov.  14,  1983) 


HULLS  OF  PRACriCE--Cont inued 


RULES  OF  PRACTICE--Continued 


HEAR  ING  S-  -Can  t inued 


HEARINGS — Continued 


In  order  to  be  entitled  to  an  adjudicative  hear- 
ing, as  an  adjunct  of  due  process,  a  party  must  have  a 
sutricient  property  interest  in  that  which  is  the  sub- 
ject of  the  Government  action. 

Villa^e____i  _______  cil_  of  __le_.n  _______  a_____01s_n__ 

Lii£gl>is_il!l£l!ri_5r77  77~IBLA  130  |nov.  lo,  1983) 


Where  a  Native  allotment  applicant  alleges  use  and 
occupancy  prior  to  the  filing  of  a  State  selection 
application,  it  is  improper  to  reject  his  application 
without  affording  him  notice  and  opportunity  for  a 
hearing.   The  Bureau  of  Land  Mana gement  must  initiate 
contest  proceedings  against  the  application  and  give 
the  State  of  Alaska  an  opiortunity  to  participate  as 
a  party  to  such  contest. 

Wal  t2£_rItlis_i2n_Reconsiderat  ion)_,  77  IBLA  (21  (Cec.  1, 
T9dl) 


The  holder  ot  a  right-of-way  issued  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $4  1761-1771  (1976),  is  reguired 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.   Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-oi-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a  dam,  spillway,  and  reservoir. 

C»!£h-L^k_£_I.r_r_iJ2Llon_^2i<  78  IBLA  305  (Jan.  12,  19o4) 


Under  43  CFR  2802. 1- I  {a)     (1974),  which  provided 
that  charges  for  use  and  occupancy  of  a  right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  War.  4, 
1911,  di  amended,  43  U.S.C.  *  961  (1976),  and  has  not 
b?en  conformed  to  Title  V  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  4 3  U.S.C.  «*  1761-1771 
(  HB2)  . 

E°le_I____tr_____I___,  62  IBLA  289  (Aug.  31,  1984) 


A  hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.   An  oral  hearing  on  a 
color-of -t i t le  application  will  be  denied  where  there 
are  no  allegations  of  tact  which  would  establish  the 
color- ot- tit le  claim. 

!ii:2_Ci_Evans,  82  IBLA  319  (Sept.  6,  1984) 


A  second  hearing  will  not  be  afforded  to  an  Alaska 
Native  allotment  applicant  where  the  applicant  was 
afforded  an  initial  hearing  in  accordance  with  due 
process,  and  where  nothing  has  been  submitted  which 
suggests  that  an  additional  heannj  would  produce  a 
different  result.   Where  an  applicant  fails  to  intro- 
duce all  relevant  evidence  at  an  initial  hearing  when 
such  evidence  was  available  and  could  have  been  submit- 
ted, he  waives  his  right  to  introduce  that  evidence.   A 
further  hearing  is  not  necessary  in  the  absence  ot  a 
material  issue  of  fact  which,  if  proven,  would  alter 
the  disposition  ot  the  appeal. 

2U.2.iijkie_^a  tiye_C2r2i_Vi_Edward_N_._2j2.heim,  8  3  IBLA 
22i  (3ct7  19,~1964J" 


An  application  for  a  Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a  State  selection  application  was 
filed  for  the  land.   Eut  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  tiling 
of  a  State  selection  application,  it  is  improper,  as  a 
general  matter,  to  reject  the  application  without 
affording  the  applicant  notice  and  opportunity  for  a 
hearing. 

Clea__a___ns_n ,  84  IBLA  150  (Dec.  12,  1964) 


PRIVATE  CONTESTS 

Where  there  is  a  conflict  between  an  apilication 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fcr  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  roguire- 
ments  for  patent,  upon  notice  of  this  deter minat icn  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  ELM 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  applicaticn 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  reg  ular  . 

Earl  G.  Patterson,  46  ILIA  56 


_tate_of __laska_ 
TFeb.  22,  i960) 

__ate_o__Alaska,  46  IELA  229  (June  17,  1980) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  ot  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  reguire- 
ments  for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  ot  remedies. 
It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  jualif icat ion  on  the  part  cf 
the  Native.   Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap-  ' 
peal  the  decision  of  BLM,  after  it  becomes  final,  to 
the  Eoard  of  Land  Appeals.   If,  on  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  applicaticn  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

State_of__lask___.__lsie_Jghn,  46  IELA  137  (Mar.  19, 
1980l 

Stat__of _Alaska_yi_Danie__Jim_ie__B__ tha ______  111 a ms, 

48~IELA  370  (July  11,  I960) 

_t_t__g___laska_y__Cora_Jch____i_h,  50  IBLA  6 
(Sept.  5,  1980) 


Where  there  is  a  conflict  between  an  applicaticn 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.   The  State  may 
initiate  a  private  contest  proceeding  during  the  time 
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PRIVATE    CONTESTS--Cont inued 

prescribed  to  prove  lack  of  qualif ication  of  the  Na- 
tive, :t  th^  State  may  await  final  decision  from  BLfl 
and    then    appeal    to    this    Board. 

State_jf _Alaska_v.     Dor  a_Dav  id_and_Cat  hy._D  ick  ,    46    IBLA 
177     (Mar".    A~    19B07 


When    there    is    a    conflict    between    an    application    by 
the    State   of    Alaska   to    select    land   under    the    Statehood 
Act    and    an    application    by   an    Alaska    Native   tor    allot- 
ment   under    the    Act    of    flay    17,     1906,     and    it    appears    to 
BLM    that    the    Native    applicant    has    met    the    requirements 
for    patent,     BLM    must    notify    the    State    that,    if    dissat- 
isfied,    it    has   an    election    of    remedies.       The    State    may 
not    appeal    from    the    "Notice,"    which    is    interlocutory, 
but    it    Bay    initiate   private   contest    proceedings    to 
prove    lack    of    qualification   on    the    part    of    the    Native, 
or    it    may    appeal     the    subsequent    decision    of    BLH    to    the 
Board    of    Land    Appeals.       If    on    appeal,    the    Board    con- 
cludes   that    the    Native's    application    is    deficient    it 
will    order    the    institution   of    Government    contest    pro- 
ceeding,   but    if    it    finds    the    allotment    application 
acceptable,    it    will    order    the   patent    issued,    if    all 
else    be    regular. 

State_Df _Alaska_v^_Joan_{l._Newhall,    4  7    IBLA    85 
(Apr.     II',     1980) 


RL!IrES_OF_PRACTICE--Continued 

PRIVATE  CONTESTS — Continued 

Where  the  charges  in  a  private  contest  ccmflaint 
against  a  desert  land  entry  are  not  corroborated  as 
required  by  4  3  CFR  4.450-4(c),  the  complaint  must  te 
dismissed. 

A  private  contest  against  a  desert  land  entry  that 
is  initiated  prior  to  the  expiration  of  the  statutory 
life  of  the  entry  and  charges  that  the  entryperson  will 
fail  to  meet  the  requirements  of  the  law  ty  the  expira- 
tion date  is  premature.   Since  time  remains  tor  the 
entryperson  to  fulfill  the  requirements,  it  cannot  te 
said  with  certainty  that  the  contestant  has  alleged 
facts  which  if  proved  would  require  cancellation  cf  the 
entry  and  thus  the  contest  must  be  dismissed. 

£ale_Mi_Wriaht_v^_Jean_Li_Guif f re,  bb  IELA  2  79 
(Nov.  17,  1982) 


Only  an  individual  claiming  "an  interest  in  the 
land"  embraced  by  a  patent  application  has  standing  to 
initiate  a  private  contest  under  43  CFR  4.450-1.   Such 
an  "interest  in  the  land"  must  be  grounded  in  a  speci- 
fic statutory  grant. 

In_re_Pacif ic_Coast_Molitdenum_Coi ,  bb  IELA  325 
(Uov.  ~22,    1982) 


Where  there  is  a  conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaskan  Native  for 
allotment  under  the  Act  of  Bay  17,  190b,  and  it  appears 
to  ULM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  it  dissatisfied,  has  an  election  of  remedies. 
It  nay  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.   If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient, 
it  will  order  the  institution  of  Government  contest 
proceedings,  but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regul ar . 

State_3t_Alaska_vi_2oses_Chy_thlook,  47  IBLA  249 
(flay  13,  1980) 


Where  the  State  of  Alaska  lacks  a  cognizable 
interest  in  the  specific  land  being  sought  by  a  Native 
allotment  applicant  because  that  land  is  either  within 
the  core  township  of  a  Native  village  or  the  Native 
village  has  received  tentative  approval  for  its  selec- 
tion, the  State  does  not  have  standing  to  initiate  a 
private  contest  under  43  CFR  4.450-1.   It  may,  however, 
protest  ajainst  the  allowance  of  the  allotment  and 
appeal  from  an  adverse  decision  under  43  CFR  4.410. 

Stateot  _Aiaska_vi._Steve_Sat_akovikof  f  _et_al. ,  50  IBLA 
284  (Oct.  b,  1980) 


It  is  proper  to  declare  unpatented  mining  claims 
null  and  void  without  a  hearing  where  the  answer  in  a 
private  contest  complaint  was  not  filed  in  accordance 
with  the  requirements  set  out  in  43  CFR  4.450-6. 


£lliliiE§_i>£l£°l£J35_i:2i_ii_2£iliI!_Biadshaw_et_al_. 
6b  IBLA  234  (Auj.  17,  1982)""" 


Under  43  CFR  4.450-1,  a  private  contest  may  be 
brought  to  have  a  claim  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLfl.   Because  compliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  4i  U.S.C.  *  1744  (1976),  can  only  te 
resolved  by  the  records  of  BLfl,  no  private  contest  may 
be  maintained  solely  on  the  tasis  of  that  issue. 

Jurisdiction  over  disputes  tetween  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocaticn  of 
a  claim  follcwinj  a  rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  3  14  of  the 
Federal  Land  Policy  and  Management  Act  of  197b, 
43  U.S.C.  *  1744  (197b)  . 

Where  a  statute  limits  the  Department's  authority 
to  consider  contests  tetween  rival  mining  claimants, 
the  Department  has  no  authority  to  consider  favorably 
an  argument  that  it  is  a  denial  of  equal  protection  to 
recognize  the  right  of  a  nonmineral  claimant  to  contest 
a  mining  claim  while  denying  such  an  opportunity  to  a 
rival  mining  claimant. 

Gold_Depositcri_5_Loa n_Coix_ Inc._ v^_Mar J_Erock_et_al^ , 
69  IBLA  194  (Dec.  15,  1982) 


Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a  claim  by  virtue  of  his  relocation  of 
a  claim  following  a  rival  claimant's  alleged  failure  tc 
file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  197b, 
43  U.S.C.  5  1744  (1976)  . 

I5££_§SIll££s,  73  IELA  374  (June  15,  1983) 


BLM  may  not  summarily  dismiss  a  private  contest 
complaint  against  a  homestead  entry  for  failure  to 
file  with  BLM  proof  of  service  on  the  contestee  within 
30  days  of  service,  as  required  ty  43  CFR  4.450-3, 
where  the  evidence  indicates  that  the  contestant 
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actually  served  the  complaint  and  the  contestant  files 
[.root  of  such  service  on  appeal. 

BLM  may  not  dismiss  a  private  contest  complaint 
against  a  homestead  entry  for  failure  to  offer  reasons, 
not  a  natter  of  public  record,  in  accordance  with 
4)  CFR  4.U50-1,  where  the  complaint  alleges  failure  to 
establish  a  residence  within  6  months  after  the  date  of 
entry,  as  required  by  43  CFR  2567.5(a),  and  the  ELM 
lani  report,  which  concluded  that  there  was  such 
failure,  was  based  on  an  examination  of  the  land  prior 
to  th>    1  a:;t  day  on  which  a  residence  could  be 
establ ished. 

tsLM  must  dismiss  a  private  contest  complaint 
djjinst  a  homestead  entry  where  it  is  not  supported  by 
the  affidavit  or  j  ;orroboia tin)  witness  which  alleges 
facts  winch,  if  proved,  would  subject  the  homestead 
entry  to  cancellation  as  required  by  43  CFR  4.450-4  (c). 

J___i______i_____r t______enn_____ri__»  74  IiJLA  373 

7july  29,  1983)""  90  I.D.  338 


Patentees  under  the  Stock- Raising  Homestead  Act  of 
191b  have  an  adverse  interest  sufficient  to  bring  a 
privat.-*  contest  against  allegedly  invalid  mining  claims 
located  tor  minerals  reserved  to  the  United  States, 
which  clams  threaten  to  destroy  the  value  of  the  sur- 
face of  their  patented  lands. 

Joa ______ ______  io_  v____st__n__i  ______  nin__Ass._n 

itliiZ.  7«  IBLA  155  "(Dec.  297~1983) 


The  validity  of  a  mining  claim  on  the  issue  of 
discovety  jf  a  valuable  mineral  deposit  is  not  legally 
cojnizable  in  a  bond  protest  proceeding  initiated  by 
tha  surface  owner  under  a  Stock- Raising  Homestead  Act 
patent.   Such  a  validity  determination  requires  initia- 
tion of  a  contest  with  notice  to  the  claimant  and  an 
opportunity  tor  a  hearing. 

8°k*£t  {U._Michael_et_uxif  79  ibLA  255  (Mar.  5,  1984) 


The  right  of  appeal  is  limited  to  a  party  to  a 
case  adversely  affected,  by  a  decision  of  the  Bureau  of 
Lani  Manajement,  and  an  appeal  from  a  timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a  protest.   However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Man- 
ajement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protectant  and  this  Board,  no  purpose  would  be  served 
by  lemanding  the  case  and  the  Board  will  consider  the 
matter  on  its  merits. 


J>iLk2_A______t__l_,  45  IBLA  252  (Feb. 


I960) 


It  is  a  proper  exercise  of  discretionary  authority 
tor  a  Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a  court  proceedinj.   However,  where  the  court  case 
is  temanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulinjs.   Where  there 
dti  no  disputed  factual  issues  controlling  resolution 
of  tlie  case,  the  protestant's  request  for  a  hearing 


will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

Ji£k_  Zuc^erjja  n ,  45  IELA  337  (Feb.  7,  I960) 


A  protest  against  the  issuance  of  an  oil  and  gas 
lease  is  properly  dismissed  where  it  is  based  on  vague 
allegations  of  noncompliance  with  leasing  regulations 
and  is  unsupported  by  facts  showing  that  the  successful 
drawee  should  have  been  disqualified,  that  assignees 
were  not  bona  fide  purchasers  or  that  the  leases  should 
be  cancelled. 

<_eose__c__.___c_,  48  IBLA  51  (May  29,  I960) 


Where  a  protestant  challenges  the  bona  fides  of 
an  oil  and  gas  leaseholder,  the  burden  is  upon  appel- 
lant, not  the  BLM,  to  establish  ty  facts  the  substance 
of  its  charge. 

Naar_.e__Consultin__Co_E_,  48  IBLA  166  (June  9,  1980) 


A  protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  tased  on  vague  alle- 
gations of  noncompliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Phil_i__A____li_,  53  IELA  57  (Feb.  27,  1981) 

Juan.  Ml£j.li .  71  IELA  2H  (Mar.  15,  1983) 


BLM's  decision  to  dismiss  a  protest  ty  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stock- 
Raising  Homestead  Act  against  the  sufficiency  of  the 
amount  of  a  bond,  put  up  by  the  claimant  of  mineral 
interests  in  these  lands  to  cover  damages  to  the  sur- 
face estate  from  the  claimant's  mining  and  exploration 
activities,  will  be  vacated  and  remanded  for  read]udica- 
tion,  where  the  record  is  devoid  of  tacts  of  record  to 
support  this  decision. 

Soderberg._Rawhide_Ranch_C.Oj.,  b3  IELA  260  (Apr.  19,  19B2) 


An  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a  lease  to  first- priori t y  offeror,  as 
well  as  standing  to  appeal  from  a  rejection  of  such 
protest. 

A  protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  tased  on  vague  alle- 
gations of  nc nccmpliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

5e2search__Inc_,  64  IELA  149  (May  24,  1982) 


where  an  individual  or  organization  tiles  a  pro- 
test to  a  mineral  patent  application,  which  protest  is 
denied,  and  timely  appeals  from  that  denial,  such 
individual  or  organization  is  "a  party  to  the  case" 
within  the  meaning  of  43  CFR  4.410.   In  order  to  main- 
tain the  appeal,  however,  such  a  party  must  also  show 
an  interest  which  has  been  adversely  affected  ty  the 
decision  appealed. 

I__r__P_c_fic_Co__t_Mol__de_um__o_,  6b  IBLA  325 
(Nov.  li,    1982) 
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SUPERVISORY     AUTHORITY     OF    THE    SECRETARY 


Under  the  Department's  Rules  of  Practice,  43  CFR 
4.450-2,  a  protest  is  any  objection  to  an  action  pro- 
posed to  be  taken.   A  protest  may  not  be  used  in  a  case 
where  no  appeal  against  a  Bureau  of  Land  Management 
decision  was  taken  during  the  period  allowed  for  such 
appeal. 

Horizon____lor_tion____,  72  IBLA  UJ  (Apr.  7,  19B3) 


A  protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.   Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

Soldie.Skidras,  U    IBLA  120  (Apr.  14,  1983) 
Pa££i£i^_^^_Al!$e£'  79  I[)LA  i2i    (Feb.  22,  1984) 


Where  a  protest  is  filed  to  a  competitive  phos- 
phate lease  offerinj,  which  protest  is  denied,  and  a 
timely  appeal  is  filed  by  the  protestant,  the  protes- 
tant  is  "a  party  to  the  case"  within  the  meaning  of 
U3  CFR  4.410.   In  order  to  maintain  the  appeal, 
however,  such  a  party  must  also  show  an  interest  which 
has  been  adversely  affected  by  the  decision  appealed. 

J2h.Q._£=._AL£h.er,  74  IBLA  323  (July  2b,    1983) 


Where  protests  to  a  mineral  patent  application  are 
denied  and  an  appeal  is  taken,  protestants  have  the 
burden  of  affirmatively  establishing  that  patent  should 
not  issue  and  that  BLM's  decision  was  in  error. 

_n__e__acif ic_C_a_t___l_bde_um_Co_,  75  IBLA  lb  (Aug.  5, 
198J)  "  90  I.  D.  352 


The  validity  of  a  mining  claim  on  the  issue  of 
discovery  of  a  valuable  mineral  deposit  is  not  legally 
cognizable  in  a  bond  protest  proceeding  initiated  by 
the  surface  owner  under  a  Stock-Raising  Homestead  Act 
patent.   Such  a  validity  determination  requires  initia- 
tion of  a  contest  with  notice  to  the  claimant  and  an 
opportunity  for  a  hearing. 

A  decision  approving  a  bond  filed  by  a  locator  of 
mining  claims  tor  reserved  minerals  on  land  patented 
under  the  Stock- Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a  showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

R2k2£t______cha_l__t_ux_,  79  IBLA  255  (Mar.  5,  1984) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5  U.S.c.  *  552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a  competitive  coal  lease  does 
not  constitute  a  final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.   The 
appellant  only  had  a  right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Coastal_St.ates_E13eray._Cg,,,  80  IBLA  274  (May  4  ,  1984) 


For  the  purposes  of  the  proviso  to  43  CFR  4.41C, 
which  grants  any  [arty  to  a  case  a  right  of  appeal  to 
the  Board  of  Land  Appeals  "except  *  *  ♦  where  a  deci- 
sion has  been  approved  by  the  Secretary,"  the  Under 
Secretary  is  vested  with  the  authority  of  the  Secretary 
to  make  decisions  final  for  the  Department  and  thus 
not  subject  to  review  by  the  Board. 

DNA__P_o_le' s_L___l_Servic_s,  49  IBLA  30/  (Aug.  2C, 
1980)"" 


In  the  Department's  appellate  process  involving 
review  of  decisions  made  by  subordinate  officers  and 
employees,  the  Secretary,  or  an  appeals  board  with 
authority  to  act  as  fully  and  finally  as  might  the 
Secretary,  is  not  so  limited  in  the  scope  of  review 
and  decisionmaking  as  to  be  required  to  affirm  such 
decisions  as  are  supported  merely  by  "substantial 
evidence"  or  which  are  perceived  not  to  be  artitrary 
or  capricious,  unless  such  a  limitation  on  the  scope 
of  appellate  review  has  been  imposed  by  the  Secretary 
himself  in  a  duly  promulgated  regulation  or  he  has 
been  so  constrained  by  enacted  law.   Otherwise,  the 
Secretary,  as  chief  executive  officer  of  the  Department 
with  full  supervisory  powers,  has  plenary  authority  to 
review  de  novo  all  official  actions  and  to  decide 
appeals  on  the  basis  of  a  preponderance  of  the  evidence 
in  cases  involving  substantive  rights,  or  on  the  basis 
of  public  policy  or  public  interest  in  cases  involving 
the  exercise  of  discretion. 

i!_ii_d_St_tes_Fish____ild_ife_S_rvice,  72  IELA  216 
(Apr.  25,  1983) 


In  exercising  the  full  review  authority  of  the 
Secretary  of  the  Interior,  the  Eoard  of  Indian  Appeals 
is  not  required  to  uphold  a  decision  of  the  Bureau  of 
Indian  Affairs  merely  because  it  is  reasonable  and 
based  upon  substantial  evidence  in  the  record,  but  has 
the  authority  to  review  the  decision  de  ncvo. 

P  u  ______  of_L__u  ________  si  stan  t_S_c_e  t  ______________ 

limits.     12    IBIA    80     (Dec.     7,     1981)     "  "    90    I.D.    b2l 


WITNESSES 

The  Board  refuses  to  draw  inferences  adverse  to 
the  Government  by  reason  of  its  failure  to  have  its 
project  engineer  testify  in  important  areas  and  ty 
reason  of  its  failure  to  call  as  witnesses  two  ot  its 
employees  who  attended  the  hearing  where  the  Eoard 
finds  that  the  action  of  the  Government  is  consistent 
with  the  principal  defenses  made  to  the  differing  site 
conditions  claims  asserted  and  where  under  long- 
established  Eoard  practice,  the  appellant  could  have 
called  any  or  all  of  the  Government's  employees  con- 
cerned as  witnesses  without  making  them  appellant's 
witnesses  for  the  purposes  of  impeachment. 

The  Board  sustains  the  action  of  the  heating  mem- 
ber in  refusing  to  receive  in  evidence  documents  not 
identified  by  a  witness  through  whose  testimony  their 
admission  is  being  sought. 

The  Board  seriously  questions  the  wisdom  of  the 
Government  in  not  arranging  for  the  audit  of  multi- 
million  dollar  claims  apparently  advanced  in  good  faith 
by  reputable  contractors,  noting  that  securing  audits 
will  not  only  facilitate  the  examination  of  witnesses 
with  respect  to  quantum  but  are  also  likely  to  prove 
to  be  useful  in  establishing  a  basis  for  agreeing  upon 
stipulations  narrowing  the  issues  in  quantum  areas  or 
affording  a  basis  tor  arriving  at  a  settlement  prior 
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to    the    hearing,    while    it    is    in    progress    or    after    it    has 
been    concluded. 

lE£eal_of_Fluor_Utaht_Inc..,     IBCA-  10b8- 4- 75    (Jan.    15, 
193l)~~  88    I.D.    41 


S£H00L_LA1JDS 
(See_also    State    Select  ions-- 1  £    included    in    this    Index.) 

GRANTS     OF    LAND 

Title   to    certain    designated   school   sections 
granted    to    the   State    of    Utah    under    the    Act   of    July    16, 
1894,    vested    as    of    the    date   of    acceptance    of    the   offi- 
cial   survey    of    those    sections    following    statehood    if 
the    lands    were    not    known    to    be    mineral    at    that    time. 
Whether    the    lands    were    known    to    be    mineral    is    a    ques- 
tion   of    fact    and    this   contest    must    be    remanded    for    the 
hearinj    of    evidence    on    that    issue. 

Frederick_tK_Lar_33n_v -._State    ot_Utah,    50    IBLA    38  2 
T5ct.    22,    1980) 


INDEMNITY    SELECTIONS 

The    "grossly    disparate    value    policy,"    under    which 
the    Department    rejects    States    applications    for    lands    in 
lieu    of    lands   lost   trui    their   school    grants    by   reason 
of    settlements,     etc.,    under    43    U.S.C.    $4    851,    852 
(197b),     where    the    value    of    the    selected    lands    grossly 
exceeds    the    value    of    the    lost    base    lands,    is    a    lawful 
exercise    of    the    Secretary's    power    and    a    valid    ground    to 
reject    such    an   application.       Accordingly,    where    the 
record    indicates    that    the  selected    lands    may    be    much 
more    valuable    than    the    base    lands,    the    matter    will    be 
remanded    to    BLM    for    a    determination    of    such    values. 

State_oi_New_nex  ico [On_Recgnsidera  t  ignj_,    50    IBLA    367 

(Oct.  2l7  1980)" 


Prior  to  the  promulgation  of  43  CFR  2091.2-6,  the 
filinj  of  a  state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mininj  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

k^2_Rh^*_i;iItnership.,  80  IiiLA  1  (Mar.  27,  1981) 
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sections  for  each  of  said  townships  in  lieu  of  sees.  16 
and  36  therein.   Where  a  protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  $  852  (1976). 

Where  a  survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  2t),  1891,  reveals  a  fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  ty  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a  survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a  township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Fet.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a  national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a  subsequent  reprot ract ion  or  survey  be  made  of  the 
township. 

State_of_Cre^cn_et_alii_I_I,  80  IBLA  354  (May  10,  1981) 

91  I.D.  212 


A  mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a  state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

when  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  cempen- 
sation  for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.   Curing  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a  reapplica t ion  under  the  circum- 
stances of  this  case,  the  filing  of  which  enatled  the 
Department  tc  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.   Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  ty  the 
reapplicat ion  were  rroPerly  declared  null  and  void  ab 
initio. 

A5°£°_I3ilierals_Co..,  81  IELA  2i    (May  15,  1984) 


BLM  may  not  declare  a  mining  claim  located  on  land 
subject  to  a  State  indemnity  selection  application  null 
and  voiu  ab  initio  because  of  the  segregative  effect 
arising  from  the  filing  of  the  application  pursuant  to 
43  CFR  2091.2-6  where  the  state's  application  was  filed 
prior  to  promulgation  of  the  regulation. 

2iSgS_!ii_!i2!iililliI!i_M§i_Ai_12«l!li2!l'  80  IBLA  195 
TApt.  24,  T984) 


MINERAL  LANDS 

Title  to  certain  designated  school  sections 
granted  to  the  State  of  Utah  under  the  Act  of  July  16, 
1894,  vested  as  of  the  date  of  acceptance  of  the  offi- 
cial survey  of  those  sections  following  statehood  if 
the  lands  were  not  known  to  be  mineral  at  that  time. 
Whether  the  lands  were  known  to  be  mineral  is  a  jues- 
tion  of  fact  and  this  contest  must  be  remanded  for  the 
hearing  of  evidence  on  that  issue. 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 
2b  Stat.  79b,  tor  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotract ion  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  th3  United  States  by  Act  of  Feb.  14,  1859. 

A  state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  /9b,  for  unsur- 
veyed school  sections  within  a  national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 


l£§der  ick_Hi_Lar  son_ 
(Oct.  22,  1980l 


State  of  Utah,  50  IELA  382 
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___________ F__HE_ INTERIOR 

(Se__al_o  Administrative  Aut hori t y--if  included  in  this 
Index. ) 

The  Department  °f  tne  Interior,  as  an  agency  of 

the  Executive  Branch  of  the  Government,  is  not  the 

proper  fjrum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

£olorado-Ute  .il__tric_Ass_n_  Inc_,  4b  IBLA  35  (Feb.  20, 
19S0) 


Ih?  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partment, and  an  appeal  which  is  limited  to  those 
issues  must  be  dismissed. 

Texas_0il_£_3as_Cor£i,  4b  IBLA  50  (Feb.  20,  1980) 


§  EC RETARY_OF_THE_ INTERIOR  — Continued 

where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a  particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  to  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.   No  hearing  is 
required  as  a  prerequisite  to  the  order. 

Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  of  produc- 
tion from  phosphate  leases,  tut  has  instead  allcwed 
lessees  simply  to  pay  royalty  based  on  the  minimum 
value  specified  in  the  lease  after  having  advised 
them  that  a  new  method  of  determining  a  realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretar  y. 

St_uffer_Che»ical_Co__et_al. ,  49  IBLA  381  (Sept.  5 , 
1980) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

2LiO.S_Si_!iiLz..  ltl    IBLA  i77  ("ay  7,  1980) 


Under  43  U.S.C.  $  1714(b)  (1976)  a  publication  in 
the  Federal  ________  of  notification  of  an  application 

for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 


Step.hen_W._Fcx,  SO  IBLA  18b  (Sept.  30,  1980) 


The  validity  or  legality  of  regulations,  orders, 
or  [olicies  formulated  by  the  Secretary  of  the  Interior 
ar?  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  may  review 
decisions  of  the  Geological  Survey  or  the  Bureau  ot 
Land  Management  to  determine  whether  such  Secretarial 
regulations,  orders,  or  policies  have  been  correctly 
implemanted. 


fi3s§_32i§IPt___s_Prod uction_Co. 

1980) 


48  IBLA  11  (May  27, 


87  I.e.  462 


As  the  Department's  final  review  authority  on 
decisions  relating  to  the  public  lands,  the  Board  ot 
Land  Appeals  exercises  all  the  powers  which  the  Depart- 
ment would  have  in  making  an  initial  decision. 

FIed___c___________________e_of_Ut ah,  50  IBLA  382 

loct.  22,  1980) 


The  Secretary  has  broad  power  to  regulate  all 
on-lease  activities  by  oil  and  gas  lessees  and  operators 
pursuant  to  the  conditions  contained  in  oil  and  gas  leases 
and  his  general  regulatory  authority  under  the  Mineral 
Leasing  Act.   The  procadures  for  regulating  activities  on 
oil  and  gas  leases,  established  under  Secretarial  Order 
294b  and  the  BLM-USGS  Cooperative  Procedures  Agreement 
implementing  that  order,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.   The  Secretary  has  broad  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  other 
delegation  of  his  authority  and  any  other  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

fiidhtl2t;*a___e__ire^ents__or_Gat he__n__Li_es_and 
2t__r__r____tio____cili  tie ______ t_d__ithi _________ 

5sl_fceas_h_lds7  M:lb921~ ( June  19,  1980)  ~    87  I. D.  291 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.   An  appeal  which  is  limited  to  those  issues 
■ust  be  dismissed. 

i!ilIii»_E____ff_r  ________  Hi  1  _______________ ,  49  IBLA  264 

(Auj.  18,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  ty  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
■ust  be  dismissed. 

1 ±* £s_R ______________ 1_,  50  IBLA  416  (Oct.  24,  196C) 


The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty  to  consider  and  determine  what  lands 
are  public  lands  of  the  United  States,  and  after  hav- 
ing lade  that  determination  the  Secretary  has  the 
authority  to  determine  the  validity  of  mining  claims  en 
any  public  lands  of  the  United  States  after  adequate 
notice  and  opportunity  for  a  hearing.   A  mining  ccntest 
may  be  initiated  under  the  authority  of  the  Secretary 
of  the  Interior  by  the  Bureau  of  Land  Management  at  the 
behest  of  the  Forest  Service  and  prosecuted  ty  counsel 
e»ployed  by  the  Department  of  Agriculture,  with  Forest 
Service  employees  as  witnesses,  where  such  action  is  in 
accordance  with  a  Memorandum  of  Understanding  between 
the  agencies. 


!iI!Aie<LS_ates_v.___  ____________  1_,  51  IBLA  3C1 

(Dec.  18,  1980)  "  87  I.D. 
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SECRETARY  OF  THE  INTERIOR — Continued 


rhi;  Secretary  of  the  Interior  is  charged  with 
seeing  that  valid  mining  clams  are  recognized, 
invalid  ones  eliminated,  and  the  rights  of  the  public 
preserved. 

__i_______t_______________________al_.  52  IBLA  83 

(Jan.  9,  1981) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  laase.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a  study 
as  required  by  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  197b,  Hi    U.S.C.  »  1782  (1976),  the 
special  stipulations  are  not  unreasonable,  per  se. 

_°_-__-_________<  57  IBLA  149  (Aug.  25,  1981) 


The  validity  or  legality  of  regulations,  orders, 
or  rolicies  formulated  by  the  Secretary  or  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.   However,  the  Board  may  review 
decisions  of  the  Geological  Survey  to  determine  whether 
such  Secretarial  regulations,  orders,  or  policies  have 
been  correctly  implemented. 

Sup_er_2__2______.  57  IBLA  404  (Sept.  14,  1981) 
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Santa_Fe_Pacif ic_Railroad_Co. ,  64  IELA  27  (Hay  6,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat  in  an  area  where  it  is  hoped  that 
these  animals  will  be  reestablished,  the  imposition  of 
protective  stipulations  will  te  affirmed. 

Ted_Cx_Findeiss,  65  IBLA  210  (June  30,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  a  stipulation  reason- 
ably designed  to  protect  a  duly  established  subsurface 
oil  and  gas  storage  area  as  a  condition  precedent  to 
the  issuance  of  a  lease. 


H  - 


-_______Pa_lee,  59  IBLA  192  (Oct.  27,  1981) 


Because  sec.  4  of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  U.S.C.  «  201(b)  (1976), 
repealed  the  Secretary's  authority  to  issue  a  ccal 
prospecting  permit  on  Federal  lands,  a  coal  prospecting 
permit  application  filed  Oct.  18,  1979,  is  properly 
rejected.   30  U.S.C.  4  201(b)  (1976)  and  43  CFR  341C 
provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

_____d_____iU______x_£______2__x____«  65  IBIA  359 

(July  20,  1982) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  harbicidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
gunsdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLM's  noncompliance  therewith. 

__________  ,  60  IBLA  1  (Nov.  12,  1981) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  that 
portion  of  a  State  Director's  decision  which  implements 
an  order  issued  personally  by  the  Secretary  of  the 
Interior  in  his  capacity  as  chief  executive  officer  of 
the  Department  and  the  appeal  will  be  dismissed  insofar 
as  it  relates  to  this  issue. 


Cascade  Hoi istic i Economic  Consultants  et  al, 
293  (Dec.  187  198lf 


60  IBLA 


The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Hanagement  Act  of  1976, 
43  U.S.C.  »  1/40  (1976),  to  "promulgate  rules  and 
regulations  to  carry  out",  its  purposes.   The  regula- 
tions providing  for  the  conclusive  presumption  of 
mining  claim  abandonment  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  of 
FLPMA,  43  U.S.C.  (,  1744  (1976).   The  statutory  presump- 
tion of  abandonment  operates  as  a  matter  of  law,  and  no 
administrative  involvement,  including  issuance  of  regu- 
lations, would  be  necessary  to  its  operation. 
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_______________  66  IELA  2i    (July  23,  1982) 
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IiEiIQ.ii._S.hite,  62  IBLA  215  (Mar.  10,  1982) 
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vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Jiiitl!ei2_£etroleum_Coi/  bl    IBLA  38  (Sept.  8,  1982) 


The  Secretary  of  the  Interior  may  rejuire  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat,  the  imposition  of  protective 
st  i(  illations  will  be  affirmed. 

The  Secretary  of  the  Interior  may  reguire  an  oil 
ani  jas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a  condition  precedent  to  the  issuance  of 
a  lease.   nlhere  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  ot  the  land  pending  a  study 
as  [eguired  by  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  197b,  43  U.S.C.  *  178,!  (197b),  the 
special  stipulations  are  not  unreasonable,  per  se. 

IiS_kS^_tQ.der_son  JL_John_Ri_Anderson ,    67    IBLA    310 
T5ct.    57    1982) 


The   Secretary    of    the    Interior    may,     in    his    discre- 
tion,   reject    any    offer    to    lease    public   lands    for   oil 
and    gas    deposits    upon    a   proper    determination    that    leas- 
ing   wjuld    not    be    in    the    public    interest.       However,    if 
he    decides    to    issue    a    lease,    he    may    reguire    the    accep- 
tance   of   stipulations    reasonably    designed    to    protect 
environmental    and    other    land    use    values    as    a    condition 
precedent    to   issuance    of    such    a    lease. 

Jaies_Mi_Chudn3wi_John_Li_Messing_er ,    67    IBLA    360 
(Oct.     1~    1982) 

E°rtune_gil_Coi,    68    IBLA    288     (Nov.     19,    1982) 

ISd_C;__Findeiss,    69    IBLA    it    (Nov.    29,     1982) 

£3Ei_J.i_IiIfgti.     71    IBLA     12     (Feb.     22,    1983) 


The    Bureau    of    Land    Management    may    condition    the 
issuance   of   an   oil   and    gas   lease   on    the   execution    of    a 
no   surface   occupancy    stipulation.      where    the   record 
shows   that    the   Bureau   has   adequately   considered    the 
factors    involved    and    that    the   stipulation    is    a    reason- 
able   means   to   accomplish    proper    Departmental    purposes, 
a    decision    requiring    the   stipulations   will    be   affined. 

Ted_C.._Findeiss,    68    IBLA    167     (Oct.    29,    1982) 


lands   omitted    from    earlier    surveys,    and    malting    resur- 
veys    to   reestablish    corners  and    lines   of    earlier 
official    surveys. 

Mri_6_Mrsi_Jghn_Koo£mans,     70     IBLA    7b     (Jan.     11,     1983) 

EiEe£_*i_Swan_et_uxi#     77     IBLA    99     (Nov.     1 M ,     1983) 


The  Secretary  of  the  Interior  is  not  estcpped 
by  the  principles  of  res  judicata  or  finality  of  aduin- 
lstrative  action  from  correcting,  reversing,  or  over- 
ruling an  erroneous  decision  by  sutordinates  or 
predecessors  in  interest.   The  Board  of  Land  Appeals, 
in  exercising  the  Secretary's  review  authority  as  fully 
and  finally  as  might  the  Secretary,  is  not  required  to 
accept  as  precedent  erroneous  decisions  made  by  the 
Secretary's  subordinates. 


P§ll!£iC<ier_Mines_Cor£i,     70    IBLA    26U     (Jan. 


2b,     1983) 
90    I.D.     10 


The    Secretary   of    the    Interior    is   authorized,    and 
is   under    a    duty    to    consider    and    determine   what    lands 
are    public    lands   of    the    United    States,    and   after    having 
Bade    that    determination    the    Secretary   has   the   authority 
to  determine    the   validity   of   mining    claims    on    any 
public    lands    of    the   United    States,    including    lands    in 
national    parks,    after    adeguate    notice    and    opportunity 
for   a    hearing. 

U£ifed_Sta^es_vi_William_Lavon_ChaEP.ell_et _al.  , 
72~IELA    88    (Apr.    13,    19B3T 


In    the    Department's   appellate    process    involving 
review   of    decisions    made    by   subordinate   officers    and 
employees,    the    Secretary,    or   an   appeals   board    with 
authority    to    act   as    fully   and    finally   as   sight    the 
Secretary,    is    not   so    limited    in    the   scope   of    review 
and    decisionmaking    as    to   be    reguired    to  affirm    such 
decisions    as   are   supported    merely   by    "substantial 
evidence"   or    which    are   perceived    not    to    be    arbitrary 
or    capricious,    unless    such    a    limitation    on    the    scope 
of    appellate    review    has   been    imposed    by    the    Secretary 
himself    in    a    duly    promulgated    regulation    or    he    has 
been    so  constrained    by   enacted    law.      Otherwise,    the 
Secretary,    as    chief    executive   officer   of    the    Department 
with    full    supervisory   powers,    has    plenary    authority    to 
review    de    ncvo   all    official   actions   and    to   decide 
appeals   on    the    basis   of    a   preponderance   of    the    evidence 
in    cases    involving    substantive    rights,    or    on    the    basis 
of    public    policy   or    public    interest    in    cases    involving 
the   exercise    of    discretion. 


Uniied_States_Fish_6    Wildlife    Service, 
(Apr.~2S7~1983) 


72  IBLA  21b 


BLM  is  without  jurisdiction  to  consider  an  appli- 
cation for  the  lease  of  public  land  near  or  adjacent  to 
a  hot  springs  where  the  land  is  within  a  national  for- 
est and  the  Act  of  Feb.  28,  1899,  as  amended,  16  U.S.C. 
i    495  (1976) ,  vests  the  Secretary  of  Agriculture  with 
exclusive  jurisdiction  with  respect  to  the  issuance  of 
such  leases . 

D°nn_Hop_kins,  68  IBLA  18U  (Nov.  8,  1982) 


The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,  to  consider  and  determine  what  lands 
ara  public  lands,  what  public  lands  have  been  or  should 
be  surveyed,  and  what  public  lands  have  been  or  remain 
to  be  disposed  of  by  the  United  States,  and  he  has  the 
authority  to  extend  or  correct  the  surveys  of  public 
lands  as  may  be  necessary,  including  the  surveying  of 


The  authority  of  BLM  state  directors  to  designate 
the  boundaries  of  wilderness  study  areas  derives  from 
the  Secretary,  and  their  determinations  are  appealable 
to  the  Board  of  Land  Appeals,  which  is  empowered  to 
decide  such  appeals  as  fully  and  finally  as  might  the 
Secretary.   The  Board,  therefore,  may  affirm,  reverse 
or  modify  such  boundary  designations  on  appeal  with 
finality,  and  BLM's  ministerial  implementation  of  such 
final  decisicns  will  not  create  a  new  right  of  appeal. 

Ei!S2£§_Dodje_Corfi_et_ali,  72  IBLA  226  (Apr.  26,  1983) 
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Withdrawals  remain  in  force  until  specifically 
rjiokeil  or  modified  by  competent  authority.   The  Alaska 
National  Interest  Lands  Conservation  Act,  P. L.  96-478 
(94  Stat.  2371),  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

taEEi_l!£Ha§iSI_Si_*ii«  lb    IBLA  i10    (Oct.  25,  1983) 


In  reviewing  a  decision  of  the  Assistant  Secretary 
for  Indian  Affairs  referred  to  the  board  of  Indian 
Appeals  by  the  Secretary  of  the  Intarior  under  43  CFR 
14.2/0  (a)  (2),  the  Board  has  the  full  authority  of  the 
Secretary  to  review  questions  both  of  law  and  of 
d  iscretion. 


not  impaired  in  such  a  case  because  the  drawing  merely 
establishes  the  priority  of  filing  an  offer,  it  dots 
not  vest  in  the  lease  applicant  the  right  to  an  oil  and 
gas  lease. 

The  Secretary  has  the  power  to  prescribe  proper 
and  necessary  rules  and  regulations  to  accomplish  the 
purpose  of  the  Mineral  Leasing  Act,  and  pursuant  to 
this  and  other  authority,  the  Secretary  has  the  power 
to  create,  and  operate,  or  to  suspend  the  simultaneous 
oil  and  gas  leasing  program  which  was  designed  to 
implement  the  noncompetitive  leasing  provisions  of  the 
Act. 

J°se£h_Ai_Tailadira,  83  IELA  256  (Oct.  2i,     1984) 


Pu^blo_of  _La^una_y_i_Ass  is  tan  t_Secretary__for_  Indian 
AffiiL=.  12  IBIA  B0~(Dec.~7,  I'M)     '  90  I.  C.  521 


Th3  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a  condition  precedent  to  the  issuance  of  a 
laasa  for  land  located  in  a  national  forest.   where  on 
appeal  an  offeror  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subseiuently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  complaints,  the  imposition  of  the 
stipulation  will  be  upheld. 


Laurent  A.  iiesbett,  78  IBLA  317 


James_Mi_Ch  udnowj 
(Jan.  24,  1984)" 


The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or  should 
be  surveyed,  and  what  public  lands  have  been  or  remain 
to  ba  disposed  of  by  the  United  States.   He  also  has 
the  authority  to  extend  or  correct  the  surveys  of 
public  lands  as  may  be  necessary. 

i£an_Eli,  IH    IBLA  374  (Jan.  10,  1984) 


A  decision  by  an  officer  of  the  BLM  which  does  not 
fall  within  any  ot  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a  ELM  officer  is  without  authority  to  state  other- 
wise. 


Utah_Wilderness  Ass'n,  80  IBLA  b4  (Mar.  30,  1984) 

91  I.D. 
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A  duly  promulgated  Departmental  regulation  has 
the  force  and  effect  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  of 
Land  Appeals  and  the  Secretary,  and  may  not  be  waived. 

Ai_Zi_Sh0W5,  82  IBLA  Ob  (July  17,  1984) 

Jg>seRa_J.__C.__Paine,  83  IBLA  145  (Oct.  9,  1984) 


Although  Federal  oil  and  gas  leasing  is  subject  to 
extensive  supervision  by  the  Secretary  of  the  Interior, 
and  although  the  Secretary  has  troad  discretion  over 
whether  or  net  to  lease  particular  lands  within  the 
public  domain,  once  he  has  granted  the  lease  he  may 
not  derogate  the  rights  of  the  Federal  lessee  acquired 
under  the  Mineral  Leasing  Act  and  the  lease  granted 
pursuant  thereto. 

Penroc_Cil_Ccr£^_et_ali,  84  IELA  36  (Nov.  27,  1984) 


SEGREGATION 

A  permit  allowing  free  use  of  mineral  materials 
does  not  segregate  the  subject  lands  from  further  ap- 
propriation; rather,  subsequent  claims  and  entries  are 
subject  to  the  terms  of  the  permit. 

It  is  well  established  that  an  entry  on  public 
land  under  the  laws  of  the  United  States  segregates  the 
land  from  the  public  domain,  appropriates  it  to  private 
use,  and  withdraws  it  from  subsequent  entry  or  acquisi- 
tion until  that  entry  is  finally  cancelled.   Applica- 
tions for  interest  in  public  lands  must  be  rejected  if 
the  lands  are  not  available  for  the  requested  disposi- 
tion at  the  time  they  are  filed  or  considered.   where  a 
right-of-way  was  granted  to  lands  subject  at  the  time 
to  a  valid  homestead  entry,  ELM  properly  declares  the 
grant  null  and  void  ab  initio. 

State_ot_Alaska,  46  IBLA  12  (Feb.  20,  1980) 


Where  an  application  for  withdrawal,  published 
in  the  Federa_l  Register  and  noted  on  the  State  Office 
records,  sets  aside  certain  lands  for  jeothermal  re- 
sources leasing,  and  specifically  precludes  the  opera- 
tion of  the  remainder  of  the  mineral  leasing  laws,  it 
is  proper  tc  suspend  an  oil  and  gas  lease  offer  for 
such  segregated  lands,  pending  action  on  the  withdrawal 
application.   After  the  withdrawal  application  has  been 
cancelled  without  favorable  action  on  the  withdrawal 
request,  the  oil  and  gas  offer  may  be  considered  on  its 
meri  ts. 

l££nt_J._Parker,  49  IBLA  209  (Auj.  11,  1980) 


Lands  classified  as  within  a  known  geologic 
structure  of  a  producing  oil  and  gas  field  (KGS)  at  any 
time  prior  to  lease  issuance  must  be  leased  competi- 
tively.  The  simultaneous  oil  and  gas  lease  offer  for 
such  lands  must  be  rejected  even  though  the  KGS  deter- 
mination probably  would  not  have  bean  applied  to  the 
lanls  but  for  the  delay  in  lease  issuance  caused  by  the 
Secretary's  suspension  of  the  simultaneous  oil  and  gas 
leasinj  program.   Furthermore,  applicant's  rights  are 


'Where  an  application  for  withdrawal,  published 
in  the  Federal  Register  and  noted  on  the  State  Cffice 
records,  sets  aside  certain  lands  for  airport  purposes 
and  specifically  precludes  the  operation  of  the  re- 
mainder of  the  mineral  leasing  laws,  it  is  proper  under 
the  regulations  to  suspend  an  oil  and  gas  lease  offer 
tor  such  segregated  lands,  pending  action  on  the  with- 
drawal application.   After  the  withdrawal  application 
has  been  cancelled  without  favorable  action  on  the 
withdrawal  request,  the  oil  and  gas  offer  may  be  con- 
sidered on  its  merits. 


C°I!ild_E£r;erson,  50  IELA  267  (Sept.  30,  198C) 
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Publication  in  the  Federal  Register  of  a  classifi- 
cation for  multiple  use  management  pursuant  to  43  CFR 
J U b 1 . J  mil  segregate  the  affected  land  to  the  extent 
indicated  in  the  notice,  and  applications  for  such 
land  must  be  rejected. 

Robsrt_Dale_Marston_et_al. ,  51  IBLA  115  (Nov.  20, 


"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  ot  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  riyhts  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
ths  t^cord  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.   Tha  rule  applies  even  where 
tha  notation  was  pasted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Ster:hen_Kenxon_et_ili,  51  IBLA  368  (Dec.  30,  1980) 


lands  for  oil,  gas,  and  other  selected  minerals.   Udall 
»•  Tollman,  380  U.S.  1,  19  (1965). 

A  state  exchange  application  being  processed  under 
sec.  206  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  does  not  segregate  the  selected  public  lands 
from  the  operation  of  the  mineral  leasing  laws.   43  CFR 
2201.1(b)  . 

Da  le_£i_  Armstrong,,  53  IBLA  153  (Mar.  12,  1981) 


Under  4  3  CFR  2091.  6-4  and  2627.  "4(b),  the  filing 
of  a  state's  application  to  select  lands  segregates 
the  lands  from  all  subsequent  appropriation,  including 
location  under  the  mining  laws;  however,  the  applica- 
tion to  select  has  no  segregative  effect  when  at  the 
time  the  application  is  filed,  the  land  is  withdrawn 
from  all  forms  of  appropriation  under  the  public  land 
laws,  including  selections  ty  a  state. 

J°hn_Ci_and_j;drtha_Wi_Thomas_di  tiai_Tu  n gsten_MjJji^ng 
Coi#  53  IBLA~1B2  (Mar.~17,  1981) 


Where  DLM  tiled  an  application  for  a  protective 
withdrawal  pursuant  to  Exec.  Order  No.  10355  which 
would  reserve  the  subject  land  from  all  forms  of  appro- 
priation including  location  and  entry  under  the  mininj 
laws  and  the  application  was  duly  noted  on  the  official 
status  plats,  the  lanas  were  segregated  from  the  date 
or  notation  to  the  extent  thit  the  withdrawal,  if 
effected,  would  prevent  such  forms  of  appropriation. 
A  protective  withdrawal  is  not  a  temporary  withdrawal 
under  the  Pickett  Act,  43  U.S.C.  *  141  (1970),  and  is 
not  limited  by  the  terms  ot  43  U.S.C.  *  142  (1970)  which 
provides  that  temporarily  withdrawn  lands  shall  remain 
open  to  location  tor  metalliferous  minerals. 


Nor  t  hwe:>t_£xE>l orations, Inc..,  52  IBLA  87 

1981) 


(Jan.  12, 
88  I.  D. 
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Publication  in  the  Federal  Register  ot  a  classi- 
fication for  multiple  use  management  pursuant  to  43  CFR 
24bl.2  will  segregate  the  affected  lands  to  the  extent 
indicated  in  the  notice,  and  subsequent  Indian  allotment 
applications  for  such  lands  must  be  rejected. 

Saj.!Jel._Lee_Gif  ford_et_ali,  53  IBLA  2.  i    (Feb.  26,  1981) 

Wanda_Lois_Le:2_McKinn  jy__et_ali,    53    IBLA    2  79     (flar.     24, 
1981) 

J.aa_^i!EiSt.iin_5l!SeS»     o5    IBLA    2i     (flay    2b,     1981) 

Terry__Burl_Fryrear,     58    IBLA    94    (Sept.    24,     1981) 

Watii!l_x2.i_!iiff.2E.d_et_al::.,    58    IBLA    98     (Sept.     24,     1981) 

Lyia_kO£.2".e_McCrac*.en_Slowe.i,    Da    IBLA    202     (Sept.     29, 
1987) 

B2i=:i_R2aaine_Bevill,    58    IBLA    2b0     (Oct.     b,    1981) 

MiiIiiS_!liItonA_Jrii_Cordell_Eldgn_Eugene_florgani 
!lI£2i_J!iI!S_£2£Jii]i_  J^SlSiS-iJ  vern_  Jarman  ,    59    IELA    182 
(Oct7~2  77~19sl) 


Publication    in    the   Federal    Register    of    a    classi- 
fication   for    multiple    use    management    pursuant    to    the 
Classification    and    Multiple    Use    Act    of    19b4  ,    43    U.S.C. 
*    lull     (197b),    will    segregate    the    affected    land    tc    the 
extent    indicated    in    the    notice,    and    applications    for 
such    land    pursuant    to    sec.    4    of    the    Act    of    Fet.    8, 
1887,     as    amended,    25    U.S.C.    %    334     (197b),    must    be 
rejected . 

D2E2thy__Li    Standr  idge_e^_ali,     55    IBLA    131     (June     3, 
1981) 

5l3^i2_k£S_£i£dwol  1_G  it  f  ordx_Be  t  tj[_  Ann_Gif  f  ord_  Jar  man  , 
55~IBLA    332     (June    26,     1981) 


"Notation    rule."       Under    the    notation    rule    a    mill- 
site    claim,    located    at    a    time    when    the    master    title 
plat    in    the    local   Bureau   of    Land    Management    office 
shows    that    the    lands    embraced    by    the    claim    are    included 
in    a    state    selection    application,     is    properly    declared 
null    and    void    ab    initio   because    notation    of    the    state 
selection    application    on    the   official    records    segre- 
gates   the    land    from    further   appropriation.      The    rule 
applies  even    where    the   notation    was    posted    in    error,    or 
where    the   segregative   use   so    noted    is    void,    voidable, 
or    has    terminated. 

Under    43    CFR    2091.6-4    and    2627.4(1),    the    filing    of 
a   state's    application    to   select    lands,    where    the    filing 
is   regular    en    its   face,    segregates    the    lands   from    all 
subsequent    appropriation,    including    location    and    entry 
under    the    mining    laws    and    a    millsite    located    while    the 
land    is    so   segregated    is    null   and    void   ab    initio. 

A    mining    claim    or    millsite    located    on    land    at    a 
time    when    the    land    is   segregated    from    the   operation   of 
the    mining    laws    by    a   State  selection    application    is 
properly    declared    null   and    void   ab    initio. 

JfiH-Seconsideratlonl,    59~IBLA   l64~(Nov.     9,     1981) 


"Public    land    laws."       Under    43    CFR    2091.2-3     (1979), 
a    state    exchange    application    segregated    the    selected 
public    lands    from    appropriation    under    the    public    land 
laws,    including    the   mining    laws.      The   term   "public    land 
laws"    is   ordinarily    used    to   refer    to   statutes    governing 
the    alianation    of    public    land,     and    generally    is    distin- 
guished   from   both    "mining    laws,"    referring    to   statutes 
joverntng    the    mininj    of    hard    minerals    on    public    lands, 
and    "mineral    leasing    laws,"    a    term    used    to    designate 
that    group    ot    statutes    governing    the    leasing    of    public 


Public    land    may    be    "appropriated"    to    a    putlic 
project    or    purpose    by    a    Federal    or    state    agency    if    such 
appropriation    is   under    authority    of    law    and   there    is    a 
physical    devction   of    the    land    to    such    use    on    the    ground. 
Such    an    appropriation    does    not    segregate   or    withdraw 
the    land,    but    creates   an   easement    which    is    protected, 
and    any   subsequent    entry,    claim,    or    location    is   subject 
thereto.       where   a    free-use    material    site    permit    with    a 
fixed    date   cf    expiration    is   held    by   a    state    agency   and 
the    site    is    later    included    in    a    homestead    entry    applica- 
tion,   after    the    rights    of    the    entryman    are    vested    the 
free-use    permit    may    not    be    converted    to    a    material    site 
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rLjht-of-way    with    an    indefinite    term,     but    the    homestead 
entiy    remains    subject    to    the    permit    until    it    expires. 

inhere    a    state    agency    which    for    many    years    has 
operated    a    material    site    under    a    free-use    permit    has 
applied    tJ    DLtl    far    a    material    site    right-of-way    pursu- 
ant   to    the    Federal    Highway    Act,    and    has    received    per- 
mission   from    uLM    to    construct     (operate)     in    advance    of 
the    giant,    and    the    Department    of    Commerce    has    certified 
that    the    njht-of-way    is    in    the    public    interest,    and 
the    application    has    been    perfected    by    the    applicant    so 
t h  1 1    nothinj    remains    to    be    done    except    the    ministerial 
act    of    formally    issuinj    the    ri gh t-of -wd y ,    which    act    is 
rejuired    by    regulation    at    that    stage,    a    homestead    appli- 
cant   who    then    files    an    application    for    land    which 
includes    part    or    the    material    site    and    who    pays    the 
fe»s    incident    to    such    application    will    be    held    to    have 
acjuired    his    vested    right    to    the    homestead    land    subject 
to    the    material    site    right-of-way    issued    thereafter, 
ini    the    homestead    patent     issued    several    years    later    was 
properly    encumbered    by    a    reservation    of    the    right-of- 
way. 

A    homestead    entryman    who    2.1    years    ago    received    a 
patent    with    a    reservation    of    a    material    site    right-of- 
way,    but    who    accepted    such    patent    without    protest    or 
appeal    is    not    entitled    to    have    the    right-of-way    can- 
celed   now    on    the    basis    of    his    assertion    that    the    nght- 
of-way    was    unauthorized. 


State_of__Alask.a,     b2    IbLA    187     (Mar. 
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Where    the    descriptive    language    accompanying    a 
United    States    survey   of    the   exterior   of    an    Alaskan 
townsite    notes    expressly    that    the    "townsite"    of 
Cuzinkie    is   comprised    of    three    tracts     ("A,     E,     and    C") 
and    mentions    elsewhere    a    fourth    tract     ("D")     as    being 
part    of    the    "village"   of    Ouzinkie,    Tract    "C"    is    net 
properly    regarded    as    being    within    the    "townsite"    under 
the    regulations,    and   approval   of    the    survey   does   not 
segregate    it    as    part    of    the   townsite. 

St_._h___.__.___n__t_al__ _Cn_Recons  ider  at  lonj.  ,    65    IBLA    44 
(June    23,    1982) 


Where    land    is    within   a    grazing    lease    issued    pursu- 
ant   to    the    Act    of    Mar.    4 ,    1927,    as    amended.    43    U.S.C.A. 
t    31b    (West    Supp.    1982),    and    that~fact~is    properly 
noted   on    the    public    land    records,    the    land   is   segre- 
gated   from    entry   as    a   trade  and    manufacturing    site 
under    sec.    10    of    the    Act    of    May    14,     1898,     as    amended, 
43    U.S.C.     %    b87a     (197b).       where,    however,     the    record 
indicates    that    the    Bureau    of    Land    Management    treated 
the    entryman's    notice   of    location    of    a    settlement    clait 
as    a    petition    for    determination    under    43    CFR    4230.1 
and    approved    it    to    the    extent    of    any    conflict    with    the 
grazing    lease,    the    lease    will    not   be    a    bar    to    the    ini- 
tiation   of    that    settlement    claim. 

Henri etta_Roberts_Vaden,    70    IBLA    171     (Jan.    20,    1983) 


An    exchanje    application    being    processed    under 
sec.    20b    of    the    Federal    Land    Policy    and    Management    Act 
of    19/a    does    not    segregate    the    selected    public    lands 
from   the   operation   of    the    miner. il    leasing    laws.       43    CFR 
22J1.1  (b)  . 

Where    an    applicant    tiles    an    over-the-counter    oil 
and    gas    lease    offer    for    less    than    b40    acres    and    does 
not    iiclude    adjacent    land    for    which    an    exchange 
application    wis    then    pending    because    of    his    reliance    on 
Departmental    decisions,    a    BLM    Information    Memorandum, 
in)    a    3LM    State    Office    decision,     all    interpreting    a 
regulation    to    mean    that    an    exchange    application    seg- 
regates   the    selected    land    from    mineral    leasing,    a 
subseguent    reinter[ re ta t ion    of    the    salient    regulation 
which    holds    that    such    lands    are    available    for    leasing 
will    not    compel    rejection    ot    the    offer.        A   regulation 
should    be    so    clear    that    there    is    no    basis    for    an    appli- 
cant's   noncompliance    with    it    before    it    may    be    inter- 
preted   and    applied    with    retroactive    effect    so    as    to 
deprive    him    of    a    statutory    priority. 


kiDe_Lasr ich,    b3    IBLA    192     (Apr. 


1982) 


A  mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  oi  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

J_._Pat_j<_ uf  man  ,  71  IELA  183  (Mar.  10,  1983) 

L_m_r___C____t_ne__ur__t_ ,  78  IBLA  349  (Jan.  25,  1984) 

LiMr_Burnett_et_ux. .  84  IBLA  166  (Dec.  19,  1984) 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  putlic 
land  laws,"  the  question  of  whether  such  a  segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  ty  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  from  historical  interpretations  of  the 
Department  concerning  the  act  or  other  similar  acts. 

__________  liver,  73  IBLA  56  (May  12,  1983) 

J°hn_U_2l.assmeier,  7/  IBLA  15b  (Nov.  lb,  1983) 


Sec.  4  of  the  General  Allotment  Act  of  Feb.  8, 
I8d/,  as  amended,  25  U.S.C.  <>    334  (1976),  authorizes 
tin  Sectetary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  19b4,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
July  published  in  the  Federal  _e__ster. 

_______________ iles_e___l.,  b4  IBLA  36l  (June  16,  1982) 

ktthi_tiiLi£!_Ur_y_iQ.t__Smit  ________ ,  66  IELA  150 

Iauj.  10,  1982) 

wfc>sL!±Z_Ken___h_Phllli____Jr_,  67  IBLA  168  (Sept.  21, 
1982) 


A  mining  claim  located  on  land  segregated  from  all 
forms  of  appropriation,  including  locations  under  the 
mining  law,  by  a  small  tract  classification  order  is 
null  and  void  ab  initio. 

Etnest_Lj._Brewin.2ton,  73  IBLA  167  (May  24,  1983) 


BLM  must  reject  an  Indian  allotment  application 
filed  pursuant  to  sec.  4  of  the  General  Allotment  Act, 
as  amended,  25  U.S.C.  >,<,    334,  336  (1976),  where  the 
land  has  been  segregated  from  all  forms  of  entry  under 
the  public  land  laws  pursuant  to  sec.  3  of  the  Act  of 
Mar.  6,  1958,  P.L.  85-339,  72  Stat.  31  (1958)  ,  and 
reserved  for  acquisition  by  the  Colorado  River  Commis- 
sion of  the  State  of  Nevada.   The  land  remains  segre- 
gated even  where  the  segregation  has  expired  by  its 
terms,  tut  it  is  still  reflected  on  the  public  land 
records  of  ELM. 


£S2ini_Anne__onesx_Claudie_Lee__ones,  76  IBLA  17 
IseptT  6,  1983) 
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Mining  claims  located  on  land  which  has  been 
classified  for  lease  or  sale  pursuant  to  the  Recreation 
and  Public  Purposes  Act,  as  amended,  43  U.S.C.  *»  869 
to  B69-4  (197o),  and  subsequently  leased  pursuant 
thereto,  are  properly  declared  null  and  void  ab  initio 
because  the  land  was  segregated  from  mineral  entry, 
even  where  the  lease  contained  a  mineral  reservation  to 
the  united  States. 

In  order  to  establish  that  a  notice  of  location 
of  a  raining  claim  is  an  amended  location  which  relates 
back  prior  to  a  3LM  decision  which  classified  the  land 
for  lease  or    sale  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  $*  a  69  to  869-4 
(197b),  the  mining  claimant  must  submit  proof  of  a 
chain  of  title  to  him.   In  the  absence  of  such  proof, 
the  purported  amendment  must  be  treated  as  a  relocation. 

Ronald_H._  Grahami_Dorot hi_L._ Jr aham,  77  IBLA  174 

(Nov.~w,~Iga3f" 


BLM  may  properly  declare  a  mining  claim  null  and 
void  ab  initio  where  located  on  land  segregated  from 
mineral  entry  on  the  date  of  location  by  a  small  tract 
classification  order. 


A  homestead  application  segregates  land  from 
subsequent  entry  by  a  Native  seeking  to  establish  use 
and  occupancy  under  the  Native  Allotment  Act  until  the 
homestead  entry  is  canceled  on  the  official  records  of 
the  Bureau  cf  Land  Management. 

Si£!S_Ii_fiemient  lef  fx_Sta  te_of _A laska ,  Bl  IBLA  3C3 
"(June  157  198uJ 


A  mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a  state  selection  appli- 
cation is  properly  declared  null  and  void  at  initio; 
however,  where  the  case  record  is  unclear  whether  the 
land  embraced  by  the  claim  was  segregated  by  an  appli- 
cation predating  the  location  or  whether  the  land  was 
segregated  by  an  amendment  to  the  application  filed 
subsequent  to  the  location,  the  decision  will  te  set 
aside  and  the  case  remanded. 

IiiZ5b§ti!  S._Hjellen_et_al.  ,  «1  IBLA  341  (June  21, 
19814) 

Ii§ie_May._Staude,  82  IBLA  226  (Aug.  22,  19814) 


J.  S.  Bowers,  79  IBLA  298  (Mar.  20,  1984) 


Where  on  appeal  the  Board  determines  that,  in 
declaring  a  millsite  claim  null  and  void  ab  initio 
because  it  was  located  on  land  which  had  been  patented 
to  the  state,  BLM  mistakenly  fixed  the  situs  of  the 
claim  and  that  the  claim  is  actually  on  land  open  to 
entry,  the  Board  will  reverse  the  3LH  decision. 


where  a  lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  at 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
A  locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral  rights  to  lodes  or  veins  which  apex  within  the 
claim. 

£estern_]itjc}£ear_<_Inc..,  8^  I£L*  67  (July  12,  1984) 


Savaj_e    Construct  ion_Coii_Inci( 
19814) 


79  IBLA  389  (Mar.  27, 


Prior  to  the  promulgation  of  4  3  CFR  2091.2-6,  the 
filing  }f  a  state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  far  indemnity  selection. 

keo_Rhea_PartnershiD,     80    IBLA    1     (Mar.    27,    1984) 


BLM    may    not    declare   a    mining    claim    located   on    land 
subject    to    a   State   indemnity    selection    application    null 
and    void   ab    initio   because   of    the    segregative   effect 
arising    from    the    filing   of   the   application    pursuant    to 
43    CFR    2091.2-6    where    the    state's    application    was    tiled 
prior    to   promulgation   of    the    regulation. 


A    mining    claim    located   on    land   segregated    from 
such    location    by    the    filing    of   a    state    selection 
application    is   properly    declared    null    and    void    at 
init  10. 

5°I!3ld_R._Kotowski,    82    IBLA    317     (Sept.    6,    1984) 


where   a    lode   mining    claim    is    located    partially    on 
withdrawn    land,    it    is   not    null    and   void    at    initio    tc 
the   extent    of    its    inclusion   of    such    lands.       A    locator 
whose    discovery    is    on    lands    opened    to    location    may 
extend    the   end    lines   and    side    lines   of    his   claim    across 
withdrawn   or    patented    land   to    define   the    extralateral 
rights    to    lodes   or    veins    which   apex    within    the    claim. 

£25iI!£g_A5ericani_Inci,    84    IBLA    209    (Dec.    27,    1984) 


James_K._HouihtPni_Wmi_Ai    Houjhten,    80    IBLA    19b 
(Apr.    24,    1984) 


SMALL  TRACT  ACT 


When  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.   During  the 
promulgation  :>f  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a  reapplicat ion  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.   Mining  claims  subseguently 
initiated  on  lands  that  were  segregated  by  the 
reapplication  were  properly  declared  null  and  void  ab 
initio. 

&fi2£0_Minerals_Co..  ,  81  IBLA  23  (May  15,  1984) 


GENERALLY 

Where  ELM  classifies  a  4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  putlic  land 
laws,  then  grants  an  individual  a  lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  protest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a  matter  of 
law  and  equity  where  the  Native  was  claiming  16C  acres 
of  different  land  during  the  preceding  6  years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  tut 
rather  had  expressly  acknowledged  the  existence  of  the 
leasehold . 

Eve lin_ Alexander,  45  IELA  28  (Jan.  14,  1980) 
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The  Small  Tract  Act,  U3  U.S.C.  «  682a  (1976)  »as 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  197b,  Oct.  21,  1976. 

Leon^H^Rockwell^et^al..,  72  IBLA  373  (May  U,  1983) 

Bgtha_!1cConkeii_Robert_Li  Cook,  7U  IBLA  U  (June  21, 
1983) 

SIiJls_Ionichx_Doris_Li_Hartley_,  7U  IBLA  285  (July  25, 
1983)  ~" 

iS  t  hon  i_Chiar  en  za_et  _al;.,  7U  IBLA  350  (July  28,  1983) 

aussell_Ri_Gil5gn,  76  IBLA  20  (Sept.  6,  1983) 


Where  8LM  makes  in  unequivocal  offer  to  sell  a 
siall  tract  and  invites  acceptance  by  submitting  a 
prescribed  amount  as  full  payment,  and  where  an 
individual  submits  the  payment,  a  binding  contract 
passing  equitable  title  to  the  buyer  is  created. 
Thereafter,  BLM  holds  legal  title  in  trust  for  the 
purchaser  and,  as  soon  as  any  impediments  to  conveyance 
of  full  legal  title  are  removed,  it  is  obliged  to  con- 
vey title  to  him,  without  additional  charge. 

Although  the  Small  Tract  Act  of  June  1,  1938,  was 
repealed  by  the  Federal  Land  Policy  and  Management  Act 
of  197b,  this  repeal  was  made  expressly  subject  to  any 
existing  "land  use  right  or  authorization,"  including  a 
vestel  contractual  equitable  property  right.   Thus,  the 
repeal  of  the  former  by  the  latter  did  not  remove  the 
Department's  authority  to  meet  its  ministerial  duty  to 
pass  legal  title  where  a  binding  contract  to  do  so  had 
been  created  prior  to  the  enactment  of  FLPMA. 

ih.ester_Fi_Dawson  ,  73  IBLA  27  (Hay  9,  1983) 


The  Small  Tract  Act,  U3  U.S.C.  $  682a  (1976)  was 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  197b,  Oct.  21,  1976. 

The  nere  filing  of  a  snail  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.   An  applicant  for  land  under  the  Small  Tract 
Act,  4i  U.S.C.  *  682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  lanl  by  virtue  of  administrative 
delay  111  processing  the  application.   When  the  current 
fair  maiket  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  of  positive, 
substantial  evidence  that  it  is  in  error. 

Johri_[>iliinjham_et_ili,  73  IBLA  156  (May  2-4,  1983) 


The  Small  Tract  Act,  Hi    U.S.C.  4  b82a  (1970),  was 
repealed  by  ;ec.  702  of  tin;  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  H76. 


M  . 


_tdwrc;ncie_e:erk,    8l    IBLA    3bb     (June    27,     198U) 
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will    not    be    disturbed    in    the   absence    of    positive, 
substantial    evidence    that    it    is    in    error. 

LS2I!_Hi_Rockwell_et_ali,     72    IBLA    373     (May    U,     1983] 


The    mere    filing    of    a    small    tract    application    does 
not   create    in    the    applicant    any    right    or    interest    in 
the    land.       An    applicant    for    land    under    the    Small    Tract 
Act,     U3    U.S.C.    i    b82a     (1976),    cannot    acquire    any    right 
or    interest    in    the    land    by    virtue   of    administrative 
delay    in    processing    the    application. 

Gl3dy.s_Vonichx_Doris_Li_Hartle.y ,     7U    IBLA    285     (July    25, 
1~983) 

*Sll!2iJZ_Chiarenza_et_ali,    7U    IBLA    350     (July    28,    198  3) 

Rus3ell_Ri_(Jilson,     76    IELA    20     (Sept.    6,     1983) 


The  mere  filing  of  a  small  tract  application  did 
not  create  in  the  applicant  any  right  or  interest  in 
the  land  sought.   An  applicant  for  land  under  the  Small 
Tract  Act,  U3  U.S.C.  «  682a  (1970),  did  not  acquire  any 
right  or  interest  in  the  land  embraced  in  his  applica- 
tion by  virtue  of  administrative  delay  in  processing 
the  application. 

M._La wrence_Eerk ,  81  IBLA  366  (June  27,  198U) 


APPRAISALS 

where  the  current  fair  rental  value  of  a  small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hja  t  t_Lake_Homeowners_Assln ,  48  IBLA  15  9  (June  9,  1980) 


Where  a  lessee  of  a  small  tract  lease  contends  the 
rental  set  by  the  Bureau  of  Land  Management  is  too  high, 
the  burden  is  upon  her  to  prove  by  positive  and  substan- 
tial evidence  that  the  appraisal  is  in  error. 

Lucille_S^_Hoer  niny ,  57  IBLA  7U  (Aug.  20,  1981) 


The  mere  filing  of  a  small  tract  application  dees 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.   An  applicant  for  land  under  the  Small  Tract 
Act,  43  U.S.C.  $  682a  (1976),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.   When  the  current 
fair  market  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 
will  not  be  disturbed  in  the  absence  of  positive, 
substantial  evidence  that  it  is  in  error. 


APPLICATIONS 

The  mete  tiling  of  a  small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest  in 
the  land.   An  applicant  for  land  under  the  Small  Iract 
Act,  143  U.S.C.  4  b82a  (197b),  cannot  acquire  any  right 
or  interest  in  the  land  by  virtue  of  administrative 
delay  in  processing  the  application.   When  the  current 
fair  Jiarket  value  of  the  land  has  been  determined 
in  accordance  with  accepted  procedures,  the  appraisal 


Bet ha_McConkeii_Rober^_Li_Cook,  7H  ItLA  u  (June  21, 
19b")) 


CLASSIFICATION 

Where    ELM    classifies    a    u-acre    tract    as    suitable 
for    disposal    under    the   Small   Tract    Act,    thereby    segre- 
gating   it    from    acquisition    under    other    public    land 
laws,    then    grants    an    individual    a    lease    thereon    with 
option    to    purchase,    pursuant    to    which    the    lessee    con- 
structs   buildings    and   occupies    the   tract,    the    protest 
and    application    of    an    Alaska    Native,    made    tor    the    first 
time    12     years    later,    will    be    rejected,     as    a    matter    of 


_______________ — Cont  inued 

CLASSIFICATION — Continued 

law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6  years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 
rathar  had  expressly  acknowledged  the  existence  of  the 
leasehold. 

________________»  45  IBLA  28  (Jan.  14,  1980) 


A  mining  claim  located  on  land  segregated  from  all 
foris  of  appropriat ion,  including  locations  under  the 
mining  law,  by  a  small  tract  classification  order  is 
null  and  void  ab  initio. 

SEnsst_ki._Brewin.iton,  73  IBLA  167  (May  24,  1983) 


BLM  may  properly  declare  a  mining  claim  null  and 
void  ab  initio  where  located  on  land  segregated  from 
mineral  entry  on  the  date  of  location  by  a  small  tract 
classification  order. 

Ji_Si_Bowers,  79  IBLA  298  (Mar.  20,  1984) 


_2________________P_____S — continued 

GENERALLY — Continued 

brine,  but  did  not  support  a  finding  that  such  brine 
was  "known  to  be  valuable"  for  a  Leasing  Act  mineral. 

The  existence  of  a  "related  product"  within  the 
meaning  of  30  U.S.C.  %  262  (1976)  presumes  the  exis- 
tence of  a  valuable  sodium  compound  deposit. 

United  States  v.  Levon  Bardsley lTr__t_'_'_x_Mar_lene_JL. 

________x_I__________X______S_Administratri __of_t_e 

Estate    of    Donald    H,    Bardsley~~(Deceased^ ,     4  5~IBLA    367~ 
~(Feb7-7,~19807~~ 


LEASES 

Sodium  leases,  which  have  a  determinate  20-year 
primary  term,  are  not  automatically  extended  or 
renewed.   The  Secretary  may  renew  the  lease  upon  the 
lessee's  timely  application  for  renewal. 

The  lessee's  preference  right  at  the  time  cf 
renewal  under  sec.  24  of  the  Mineral  Lands  Leasing  Act 
is  only  to  be  preferred  above  other  applicants  and  is 
not  an  entitlement,  as  against  the  United  States,  to  a 
renewal  lease. 


RENEWAL  OF  LEASE 

Where  the  current  fair  rental  value  of  a  small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

_______________o_I!§____ss_n.  "8  IBLA  159  (June  9,  1980) 


_________________________ 

(See_also  Mineral  Leasing  Act--if  included  in  this 
Index .) 

GENERALLY 

A  natural  brine  containing  water  and  ions  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  be  considered  a  valuable  deposit  of  a  sodium  com- 
pound within  the  meaning  of  30  O.S.C.  %    262  (1976)  if 
either  of  two  contingencies  occur.   First,  sodium  must 
ba  present  in  sufficient  quantity  as  to  be  commercially 
valuable.   Second,  sodium  must  be  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

Land  is  "known  to  be  valuable"  for  a  mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
_______»  when  "known  conditions  at  the  time  [of  loca- 
tion] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  extraction  prof- 
itable and  justify  expenditures  to  that  end."   United 
______  »•  _2________________2_«  251  D-s-  !«  13-14 

(1919);  _iamoiid_Coal_Cgi  v.  ~  tjni  ted  _  States,  233  U.S. 
236,  239-40  (1914)".   In  determining'whether  mineral 
deposits  are  such  as  to  render  their  extraction  profit- 
able and  justify  expenditures,  extrinsic  factors,  such 
as  the  cost  of  extraction,  processing,  transportation, 
ani  marketing  must  be  considered. 

Where  sodium  ions  are  commingled  in  a  brine  with 
calcium,  potassium,  and  chlorine  ions  and  no  valuable 
deposit  of  a  sodium  or  potassium  compound  is  present, 
contestees'  evaporation  of  such  brine  does  not  violate 
the  Multiple  Mineral  Development  Act,  30  U.S.C.  4*  521- 
531  (1976). 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a  find- 
ing of  the  existence  of  a  sodium-calciam-chloride 


In  adjudicating  an  application  for  renewal  of  a 
sodium  lease,  the  Secretary  retains  his  discretion 
respecting  whether  or  not  to  lease.   That  discretion  is 
limited  in  that  if  the  decision  is  made  to  lease,  a  pre- 
ference is  extended  to  the  existing  lessee  who  has  lade 
timely  application. 

Existing  sodium  leases  which  are  beyond  their 
primary  term  but  for  which  the  lessee  has  made  timely 
application  for  renewal  are  continued  in  force  by  the 
provisions  of  sec.  9  of  the  Administrative  Procedure 
Act  so  long  as  it  takes  the  Department  to  adjudicate 
the  application. 


Sodium  Lease_Renewals,  M-36943  (Mar.  18,  1982) 

89  I.D. 
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A  sodium  prospecting  permittee  who  applies  for  a 
preference  right  sodium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a  valuable  deposit  of 
sodium  and  that  the  land  is  chiefly  valuable  for 
sodium,  as  required  by  sec.  2U  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  30  U.S.C.  «  262  (1976),  is 
entitled  to  a  hearing  conducted  in  accordance  with 
sec.  5  of  the  Administrative  Procedure  Act,  5  U.S.C. 
t  554  (1976),  before  his  lease  application  may  te 
finally  rejected  for  failure  to  prove  such  a  discovery. 

__._____________•__*____«  76  IBLA  68  (Sept.  21,  1983) 


PERMITS 

"Notation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Hanageient 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Under  43  CFR  3501.1-6,  the  Bureau  of  Land  Manage- 
ment must  reject  applications  for  prospecting  permits 
that  are  filed  for  lands  not  available  for  prospecting. 

Irvin  0.  Bird.  Jr..  7  3  IBLA  210  (Hay  27,  1983) 
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SODIUM  LEASES  AND  P  ERM  ITS--Cont  inued 


SODIUM  LEASES  AND  PERMITS — Continued 


PERMITS- -Continued 

A  sodium  prospecting  permittee  who  applies  for  a 
preference  right  sodium  lease,  alleging  with  supportive 
data  that  he  has  discovered  a  valuable  deposit  of 
sodium  and  that  the  land  is  chiefly  valuable  for 
sodium,  as  required  by  sec.  21  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  30  U.S.C.  «  262  (1976),  is 
entitled  to  a  hearing  conducted  in  accordance  with 
sec.  5  of  the  Administrative  Procedure  Act,  5  U.S.C. 
4  551  (1976),  before  his  lease  application  may  be 
finally  rejected  for  failure  to  prove  such  a  discovery. 

3.1EiI!S_2.i£§£aIS_£2£Ei»  7b  IBLA  68  (Sept.  21,  1983) 


When  deciding  whether  issuance  of  a  sodium 
prospecting  permit  is  appropriate,  the  Eureau  of  Land 
Management,  as  the  delegate  of  the  Secretary,  is 
entitled  to  rely  on  the  reasoned  opinion  of  Minerals 
Management  Service  as  its  technical  expert.   A  mineral 
det erm inat iDn  made  by  Minerals  Management  Service  will 
not  be  disturbed  in  the  absence  of  a  clear  and  definite 
showing  of  error. 

Delta_Chemical_Coi(  7b  IBLA  111  (Sept.  21,  1983) 


PREFERENCE  RIGHT  LEASES 

BLM  properly  applied  the  regulations  set  forth 
in  13  CFR  Subparts  3520-21,  effective  Hay  7,  1976,  to 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

BLM  properly  excluded  from  an  applicant's  demon- 
strated reserves  of  trona  those  reserves  which  the 
applicant,  by  stipulation  in  the  prospecting  permit, 
had  agreed  would  not  be  subject  to  mining  or  recovery 
operations. 

An  exchange  application  tendered  pursuant  to 
13  CFR  Subpart  3526  is  properly  rejected  by  BLM  where 
a  preference  right  lease  applicant  has  not  demonstrated 
to  the  Secretary  that  he  has  a  preference  right  to  a 
lease. 

A  hearing  is  properly  ordered  pursuant  to  13  CFR 
3521. 1-1(])  where  a  preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a  lease.   At  the  hearing,  the  permittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  must  show  by  a  preponderance  of  the  evidence 
that  he  has  discovered  a  valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John_Si_Woldi_Eug.ene_Vi_Simons,  48  IBLA  106  (Hay  30, 
1980) 


ROYALTIES-- Continued 

Sales  commissions  are  not  an  allowable  deduction 
in  the  computation  of  royalty  under  sodium  leases. 

To  the  extent  that  a  commission  is  granted  to 
distributors  or  jobbers  who  purchase  soda  ash  for 
resale,  such  a  discount  represents  an  allowable  deduc- 
tion from  the  royalty  base;  however,  where  one  company 
has  a  managing  interest  in  a  second  company  and  under 
a  sales  agreement  the  first  company  purchases  all  the 
second  company's  product  and  reimburses  the  second  co«- 
pany  on  the  basis  of  the  "net  sales  proceeds"  received 
by  the  first  company  minus  a  retained  commission,  the 
first  company  cannot  be  considered  a  distributor  for 
resale  so  as  to  allow  the  retained  commission  to  be 
deducted  from  the  royalty  base.   In  such  a  situation 
the  retained  connission  is  properly  characterized  as 
a  sales  commission  and  not  deductible. 

In  computing  royalty  under  sodium  leases  where 
one  company  has  a  managing  interest  in  a  second  company 
and  under  a  sales  agreement  the  first  company  purchases 
all  the  second  company's  product,  if  the  first  company 
buys  the  soda  ash  for  consumption  at  its  own  plants, 
it  cannot  use  an  unpublished  preferential  sales  price 
in  determining  the  amount  owed  the  second  company.   The 
second  company  is  properly  required  to  pay  royalties  on 
the  basis  of  the  published  delivered  prices  paid  by  the 
first  company's  customers  less  the  customary  rail 
freight  equalization  allowances. 

In  computing  royalty  under  sodium  leases  where  one 
company  has  a  managing  interest  in  a  second  company  and 
under  a  sales  agreement  the  first  company  purchases  all 
the  second  company's  product,  exchange  agreement  bill- 
ings by  the  first  company,  which  amount  to  discounts, 
understate  the  gross  value  of  the  soda  ash  for  royalty 
purposes. 

Stauf fer_Chemical_Co._of_H.yomin3,  51  IBLA  85  (Apr.  It, 
1981) 


SCLICITOR^_DJI A RTMENT_OF_THE_ INTERIOR 

Where  a  counsel  moves  to  reopen  a  Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  submit  additional  evidence  tut  toth  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a  summary  affirmation  of  the  original  decision. 

Jf21!_j!2!li£lis_et_al.i (0Q._f  econsiderat  ionJ_,  5  OH  A  266 

(Feb.  21, "981) 


SPECIAL  USE  PERMITS 


ROYALTIES 

"Gross  value  at  the  point  of  shipment  to  market. " 
Tha  royalty  rate  for  products  mined  and  disposed  under 
sodium  leases  must  be  imposed  on  the  "gross  value  of 
the  sodium  compounds  and  other  related  products  at  the 
point  of  shipment  to  market,"  which  means  the  gross 
value  of  a  refined  product  for  sale  in  an  established 
market  even  when  applied  to  an  intermediate  product  and 
without  deduction  for  the  cost  that  would  be  incurred 
in  producing  a  refined  product. 

Sales  commissions  are  not  an  allowable  deduction 
in  the  computation  of  royal'ty  under  sodium  leases. 


Tha  effect  of  a  timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.   It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  BLM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

Failure  to  pay  the  annual  rental  for  a  special 
land  use  permit  constitutes  sufficient  ground  for  ter- 
mination of  the  use.   13  CFR  2920.1(a). 

JUS t_£anjo n_ I r r i^at io d.Co. ,  17  IBLA  155  (May  6,  1980) 


EUS.Cor^,  51  IBLA  77  (Apr.  11,  1981) 
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SPECI AL__S__P_RMITS--Cont inued 

BLM's  decision  to  award  the  one  special  recreation 
permit  to    use  the  Rio  Grande  River  in  New  Mexico  for 
commercial  river  trips  which  is  available  to  first-time 
applicants  by  placing  all  closely  qualified  first-time 
applications  into  a  drawing  is  an  equitable  way  to 
award  the  permit  and  will  be  affirmed. 

BLM's  decision  to  restrict  to  12  the  number  of 
special  recreation  permits  to  use  the  Rio  Grande 
River  in  New  Mexico  for  commercial  river  trips  will  be 
affirmed  where  the  record  shows  that  congestion  on  the 
river  justifies  such  a  restriction. 

Outdogr_AdventureSj._S.ii,     50    IBLA    90    (Sept.    17,    1980) 


The  issuance  of  special  use  permits  is  discretion- 
ary, and  BLM  may  properly  reject  a  permit  application 
tor  commercial  river  ratting  where  the  proposed  use 
would  exceed  the  river's  carrying  capacity  and  would 
be  inconsistent  with  the  objectives,  responsibilities, 
or  programs  for  the  management  of  the  public  lands 
in vDlved. 

whitew______xa_ditions___To_r_,  52  IBLA  80  (Jan.  9, 

f981) 


The  issuance  of  special  use  permits  is  discretion- 
ary, and  BLM  may  properly  reject  a  permit  application 
for  an  organized  off-road  motorcycle  race  where  the 
proposed  use  would  adversely  affect  critical  deer 
winter  range  and  would  be  inconsistent  with  the  objec- 
tivas,  responsibilities,  or  programs  for  the  management 
of  the  public  lands  involved. 

£a§£_ie_H.2tg_cy_cle__l_b,  bb  IBLA  134  (July  20,  1981) 


Public  land  may  be  "appropriated"  to  a  public 
project  or  purpose  by  a  Federal  or  state  agency  if  such 
appropriation  is  under  authority  of  law  and  there  is  a 
physical  devotion  of  the  land  to  such  use  on  the  ground. 
Sucti  an  appropriation  does  not  segregate  or  withdraw 
the  land,  but  creates  an  easement  which  is  protected, 
and  any  subsequent  entry,  claim,  or  location  is  subject 
thereto.   Where  a  free-use  material  site  permit  with  a 
fixed  date  of  expiration  is  held  by  a  state  agency  and 
the  sita  is  later  included  in  a  homestead  entry  applica- 
tion, after  the  rights  of  the  entryman  are  vested  the 
free-usa  permit  may  not  be  converted  to  a  material  site 
right-ot-way  with  an  indefinite  ten,  but  the  homestead 
entry  remains  subject  to  the  permit  until  it  expires. 

State____Alas_a ,  b2  IBLA  187  (Mar.  9,  1982) 


SPECIAL__SE__ER_ITS--Continued 

An  applicant  for  a  special  recreation  use  permit 
for  river  rafting  will  be  considered  as  seeking  a 
"commercial  use"  of  the  river,  within  the  meaning  of 
43  CFR  8372.C-S(a),  where  the  applicant  or  the  appli- 
cant's employee  makes  a  salary  from  or  for  services 
rendered  to  customers  or  participants  in  the  permitted 
activity. 

Kiider_essi/Challenae__I_ci,  64  IBLA  44  (May  6,  1982) 


A  notice  to  cease  trespass  and  order  to  remove 
improvements  may  be  set  aside  to  allow  consideration  of 
a  special  use  permit  with  appropriate  restrictions 
where  appellant  concedes  lack  of  right  to  the  land  and 
it  is  not  clear  that  a  temporary  use  authorization 
would  interefere  with  any  immediate  need  of  the  land 
for  public  purposes. 

Ju___t_ Ma rsh_ Brown,  6U  IBLA  379  (June  17,  1982) 


The  issuance  of  special  use  permits  is  discre- 
tionary, and  BLM  may  accept  or  reject  a  permit  applica- 
tion depending  upon  its  consistency  with  the  objectives, 
responsibilities,  or  programs  for  the  management  cf  the 
public  lands  involved.   Where  a  duly  authorized  officer 
has  exercised  this  responsibility,  his  actions  will 
ordinarily  be  affirmed  in  the  absence  of  a  showing  of 
compelling  reasons  for  modification  or  reversal. 

_a_ional_PubJic_Lands__ask__prce__Ne_ada_Cutd_or 
_I_reation~AisJ_.7x_I_c_7~70  IBLA  21a" Jan7~24"7~  1983) 


Use  fees  for  special  recreation  use  permits  for 
competitive  use  in  areas  other  than  developed  recre- 
ational sites  are  calculated  pursuant  to  43  CFR 
8372.4(b)  (2)  .   This  section  provides  for  a  use  fee  of 
5  percent  of  the  gross  receipts  (with  certain  mini- 
muas)  .   However,  there  is  no  definition  of  the  tera 
"gross  receipts"  in  the  pertinent  regulations  or 
enabling  legislation.   Therefore,  if  a  permittee 
appeals  from  a  determination  of  the  use  fee  owing  under 
a  special  recreation  use  permit,  the  permittee  must 
ordinarily  demonstrate  that:   (1)  The  fee  calculation 
contained  mathematical  errors  or  errors  with  respect  to 
the  amount,  in  fact,  received;  (2)  the  fee  calculation 
was  made  using  a  formula  which  differed  from  that 
specifically  agreed  upon  or  contained  in  the  permit;  or 
(3)  the  fee  calculation  was  not  the  same  as  had  teen 
previously  applied  to  the  permit  and  the  permittee  had 
no  reason  to  believe  that  the  foraula  would  not  be  the 
same . 

Score_ Inter  national,  78  IBLA  142  (Dec.  29,  1983) 


BLM's  decision  to  approve  a  transfer  of  a  permit 
for  authorized  use  on  the  Rogue  River,  designated  as  a 
wild  and  scenic  river  pursuant  to  the  Wild  and  Scenic 
Rivers  Act  of  1968,  lb  U.S.C.  o    1271  (1976),  from  one 
commercial  outfitter  to  another  is  proper  where  it 
maintains  the  50/50  allocation  of  river  use  between 
commercial  outfitters  and  private  boaters. 

Where  the  Bureau  of  Land  Management  has  dismissed 
a  protest  to  the  transfer  of  a  special  use  permit  for 
rivar  rafting  without  considering  evidence  in  the 
record,  which  tends  to  support  certain  allegations  in 
the  prDtest,  the  case  will  be  remanded  to  BLM  for 
reconsideration  of  the  evidence  and  a  final  determina- 
tion of  whether  there  has  been  a  violation  of  the 
guidelines  which  state  that  an  authorized  outfitter's 
authorization  to  conduct  float  trips  is  not  a  salable 
coamodit y. 

Wilderness  Public  Rights  Fund,  National  Organization 
£2__I<i.y.2__Sp_or_s7  63  IDLA  91  (Mar.  31,  1982) 


The  exercise  of  Secretarial  discretion  involved  in 
the  issuance  of  special  use  permits  includes  the 
authority  to  set  permit  conditions  and  establish 
penalties  for  violation  of  permit  conditions.   A 
temporary  suspension  of  a  permit  iaposed  by  the 
authorized  officer  for  violations  of  permit  conditions 
is  found  to  be  proper  where  it  is  shown  the  permit 
holder  failed  to  make  required  reports  and  failed  to 
mark  boats  to  identify  the  permit  holder  as  required  by 
the  permit  conditions. 

fiS£re___iver_TriES__Inc_,  83  IBLA  98  (Oct.  1,  198  4) 


Collection  of  user  fee  pursuant  to  43  CFR  8372.4 
is  proper  where  the  commercial  user  was  obligated  to 
pay  a  fee  for  river  rafting  trips  conducted  in  a 
special  area  under  duly  promulgated  Departmental 
regulations  even  though  Bureau  of  land  Management 
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officials  have  not  collected  a  user  fee  from  noncom- 
mercial users  of  the  same  area. 

S.23!J£_0.i»er_Outtitters_Assln,  83  IBLA  151  (Oct.  10, 
19du7 


ST  AT.E_COURTS-- Continued 

the  determination  of  heirs  and  to  disregard  such  a 
state  court  decree  under  appropriate  circumstances. 

£state_of _James_Wermj_Pekah,  11  IBIA  237  (July  b,  1SB3) 


A  BLM  determination  to  issue  a  special  recreation 
use  permit  for  a  snowmobile  race  on  the  Iditarod 
National  Historic  Trail  is  not  inconsistent  with  the 
nature  and  purpose  of  that  trail  which  commemorates 
the  Alaska  gold  rush  era,  where  the  permit  contains 
numerous  stipulations  designed  to  protect  the  public 
and  the  environment. 

The  National  Historic  Preservation  Act,  lb  U.S.C. 
I  4  70f  (198/!),  provides  that  the  head  of  any  Federal 
agency  having  authority  to  license  any  undertaking 
shall  take  into  account  the  effect  on  any  property 
eligible  for  inclusion  on  the  Register  of  Historic 
Places  and  provide  the  Advisory  Council  on  Historic 
Preservation  the  opportunity  to  comment.   Consultation 
with  the  Advisary  Council  is  not  necessary,  however, 
where  during  the  consideration  of  an  application  for 
a  special  recreation  use  permit  for  the  Iditarod 
National  Historic  Trail,  BLH  makes  a  determination  of 
no  effect  pursuant  to  3b  CFR  800.14(b)(1)  and  that 
determination  is  supported  by  the  record  in  the  case. 

S.karon_Long._et_al._,  8  3  IBLA  304  (Oct.  3  0,  1984) 


STARE_DECISIS 

The  Bureau  of  Land  Management  can  recover  the  full 
cost  ot  providing  a  service  to  an  identifiable  benefi- 
ciary regardless  of  the  incidental  public  benefits 
flowinj  from  that  service.   Charges  may  be  made  for 
environmental  studies  deemed  appropriate  tor  the  proper 
consideration  of    the  application. 

Recognizing  the  principle  of  stare  decisis,  the 
Board  nevertheless  declines  to  follow  a  decision  of  the 
same  district  court  involving  the  same  statute  where  a 
circuit  court  decision,  although  arising  under  a  dif- 
ferent statute,  is  of  more  recent  vintage,  takes  spe- 
cific cognizance  of  the  district  court  decision,  and 
the  circuit  court  decision  comports  with  Departmental 
policies. 

Colorado-Ute  electric  Ass'nt  Inc.,  46  IBLA  35  (Feb.  20, 
1980)"" 


Failure  to  maintain  a  claim  by  doing  assessment 
work  each  year  may  constitute  evidence  of  abandonment. 
Independently,  a  failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 30  U.S.C.  t  28  (197b),  requires  a  finding  that 
the  claim  has  not  been  "maintained"  within  the  meaninj 
of  sec.  37  of  the  Mineral  Leasing  Act,  30  U.S.C.  $  193 
(197b),  and  may  result  in  a  forfeiture  of  the  claim. 
Hickel  v.  The_gil_Shale_Cor£.  ,  400  U.S.  48  (1970). 


U!lttSi_§t3tes_vi_Cat  lin_Bohme_et_al. 
Exxon  Corp.  et  al..  United  States  v. 
itlitl.  48~IBLA  267  (June~30,  1980)" 


STATE  COURTS 


L_Uni ted_States_vi 
Aidabelle  Brown 

87  I.  D.  248 


The  Secretary  of  the  Interior,  pursuant  to  the 
statutory  duty  to  determine  the  heirs  of  deceased 
Indians  for  whoa  the  United  States  holds  property  in 
trust,  has  the  power  to  determine  whether  a  state  court 
had  jurisdiction  to  enter  a  decree  apparently  affecting 


Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  has  review  authority  over 
matters  entrusted  to  state.  Federal,  or  trital  courts. 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forum  for 
consideration  of  questions  relating  to  nontrust  prop- 
erty  held  by  Indians. 

E5t£ie_of_Alice_Mae_Sasse,  12  IBIA  281  (June  25,  1984) 


STATE_EXCHANGES 
(See_also  Exchanges  of  Land — if  included  in  this  Index.) 

GENERALLY 

A  protest  against  approval  of  a  state  exchange 
application  is  properly  dismissed  where  the  exchange 
is  shown  to  be  in  the  public  interest  under  sec.  2C6 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
and  it  is  immaterial  that  the  protestants  may  be  per- 
mittees or  licensees  of  the  selected  lands  whose  graz- 
ing privileges  would  have  been  lost  upon  completion 
of  the  exchange,  in  that  neither  a  licensee  nor  a  per- 
mittee has  a  vested  right  in  the  land  covered  by  the 
license  or  permit  and  such  land  is  available  tor  selec- 
tion by  a  state. 


BEinSI-Hood,  52  IBLA  156  (Jan.  21,  1981) 


88  I.L.  232 


A  decision  rejecting  an  oil  and  gas  lease  effer 
will  be  affirmed  where  the  lands  described  have  been 
reconveyed  to  the  United  States  in  a  land  exchange  to 
be  administered  by  the  Bureau  of  Land  Management  but 
the  lands  have  not  been  opened  to  mineral  leasing  by  an 
order  noted  en  the  public  land  records. 

I°"_*!°iestine,  7  3  IBLA  320  (June  7,  1983) 


where  a  deed  embracing  certain  base  lands  is 
tendered  to  the  United  States  in  an  application  for  an 
exchange  under  the  Forest  Lieu  Exchange  Act,  Act  of 
June  4,  1897,  30  Stat.  31,  which  title  is  tased  on  a 
deed  issued  for  state  school  lands  to  a  fictitious 
individual,  such  deed  vests  no  title  in  the  United 
States.   Where,  however,  the  state  deed  is  issued  to  a 
real  person,  even  though  it  may  have  teen  fraudulently 
obtained  fro»  the  state,  acceptance  by  the  United 
States  of  the  exchange  application  is  sufficient  to 
vest  title  in  the  United  States  to  the  base  property, 
even  though  that  title  might  be  subject  to  defeasance 
in  a  proper  proceeding. 

where  the  United  States  had  accepted  an  apjlica- 
tion  for  a  forest  lieu  exchange  under  the  provisions  ot 
the  Act  of  June  4,  1897,  30  Stat.  31,  title  to  the  base 
property  vested  in  the  United  States.   Such  title  was 
not  divested  by  either  the  subsequent  refusal  of  the 
United  States  to  complete  the  exchange  or  ty  the  acqui- 
sition of  the  selection  rights  emanating  from  the 
acceptance  of  the  application  by  a  third-party  which 
had  been  defrauded  of  the  base  lands  through  the 
actions  of  the  original  applicant. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a  forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  which  application 
was  based  on  base  lands  fraudulently  secured  from  a 
state,  and  the  state  subsequently  obtained  a  quitclaim 
from  the  applicant  of  all  his  interest  in  the  lands,  the 
state  did  not  regain  title  to  the  base  lands  tut  rather 
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STATE  EXCHANGES--Continued 


GENERALLY--Continued 


EFFECT  OF  APPLICATION — Continued 


was  vested  with  all  selection  rights  which  had  properly 
appertained  to  the  exchange  application. 

where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a  state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

Under  the  United  States  Supreme  Court's  decision 
in  Wyoming,  v.  U nited_Sta tes,  255  U.S.  489  (1921),  an 
application  tor  a  forest  lieu  exchange  was  accepted  by 
the  filing  of  a  proper  exchange  and  the  acceptability 
of  an  exchange  was  to  be  judged  with  reference  to  the 
facts  existing  at  the  time  of  filing.   The  actual 
acceptance  of  an  exchange  application,  however,  even  if 
based  on  a  misapprehension  of  the  facts,  vested  title 
to  the  otfered  lands  in  the  United  States. 

The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Oregon  Supreme  Court  in  State  v.  H^de,  88  Or. 
1,  169  P.  757  (1918) ,  is  not  binding  on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a  party  to  the  case. 

when  a  state  obtained  a  quitclaim  deed  from  a 
forest  lieu  applicant  whose  application  had  been 
accepted  by  the  United  States,  the  state  merely 
acguired  the  same  rights  to  complete  the  selection 
which  were  possessed  by  the  original  applicant.   where 
the  state  tailed  to  record  this  forest  lieu  selection 
right  under  the  Act  of  Aug.  5,  1955,  69  Stat.  534,  or 
tender  such  right  for  payment  under  the  Act  of  July  6, 
1960,  74  Stat.  334,  all  rights  flowing  from  the  forest 
lieu  selection  right  to  either  complete  an  exchange  or 
have  the  base  property  reconveyed  terminated. 

While  it  is  a  general  rule  that  adverse  possession 
does  not  run  against  a  state,  this  rule  does  not  apply 
as  against  the  United  States.   Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
possession  even  though  the  record  title  holder  was  a 
state. 


Grazing  Act,  43  U.S.C.  $  315g(c)  (1970),  only  if  the 
state  had  complied  with  all  the  requirements  necessary 
to  vest  rights  to  the  exchange  in  the  state;  all  other 
applications  must  be  processed  under  sec.  2C6  of  the 
Federal  Land  Policy  and  Management  Act  of  1976. 

A  state  exchange  application  being  processed  under 
sec.  206  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  does  not  segregate  the  selected  putlic  lands 
from  the  operation  of  the  mineral  leasing  laws.   43  CFR 
2201.1  (b)  . 

Dal^E^  Armstrong.,  53  IELA  153  (Mar.  12,  1981) 


§1»TE_GRANTS 

Land  which  has  been  granted  and  approved  to  a 
state  without  a  reservation  of  minerals  to  the  United 
States  is  not  available  for  the  location  of  mining 
claims,  and  a  mining  claim  located  on  such  land  after 
it  is  so  conveyed  is  null  and  void  at  initio. 

while  the  Secretary  of  the  Interior  may  recommend 
appropriate  judicial  action  to  cancel  a  conveyance  and 
regain  title  if  the  circumstances  warrant,  a  stranger 
to  any  prior  claim  or  interest  has  no  standing  to  seek 
cancellation  of  a  state  grant. 

Georg,e_An  tunovichi_  John_Ei_Curr  an  ,  76  IELA  301 

(Oct.  19,~1983)  "  90  I.D.  464 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  364, 
26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotract lcn  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Fet.  14,  1859. 


State_of  _Creg,on_et_al.t_II,  8  0 


IBLA  3514  (May  10,  1984) 
91  I.D.  212 


State_o£_Orea2n_et  al.i_I,  78  IBLA  255  (Jan.  10,  1984) 

91  I.D.  14 


STATE  LANDS 


EFFECT  OF  APPLICATION 

State  exchange  applications  pending  on  Oct.  21, 
1976,  may  be  processed  under  sec.  8(c)  of  the  Taylor 
Grazing  Act,  43  U.S.C.  *  315g  (c)  (1970),  only  if  the 
state  had  complied  with  all  the  requirements  necessary 
to  vest  rights  to  the  exchange  in  the  state;  all  other 
applications  must  be  processed  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976. 


3S.y.ner_iood,  52  IBLA  156  (Jan.  21,  1981) 


88  I.D.  232 


"Public  land  laws."   Under  43  CFR  2091.2-3  (1979), 
a  state  exchange  application  segregated  the  selected 
public  lands  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws.   The  term  "public  land 
laws"  is  ordinarily  used  to  refer  to  statutes  governing 
the  alienation  of  public  land,  and  generally  is  distin- 
guished from  both  "mining  laws,"  referring  to  statutes 
governing  the  mining  of  hard  minerals  on  public  lands, 
and  "mineral  leasing  laws,"  a  term  used  to  designate 
that  group  of  statutes  governing  the  leasing  of  public 
lands  for  oil,  gas,  and  other  selected  minerals.   Udall 

State  exchange  applications  pending  on  Oct.  21, 
1976,  may  be  processed  under  sec.  8(c)  of  the  Taylor 


An  oil  and  gas  offer  embracing  land  in  the  ted  of 
a  navigable  river,  which  is  State  land,  is  properly 
rejected . 


LSe_£^._«£ Donald,  68  IELA  272 


17,  1982) 


where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 
26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotract icn  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

State_of_Creaon_et_alix._II,  80  IELA  354  (May  10,  1984) 

91  I.D.  212 


100^ 


__________ 

Federal  statutes  jovurninj  mineral  leasing  on  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therewith 
for  purposes  ot  determining  the  first-qualified  offeror 
for  a  Federal  ail  and  gas  lease. 

kS_J_g_lilorat_on__ro__,  bi    1BLA  4^  (War.  JO,  1982) 

tSMJ_EiEl2ration_orouji,     74    IBLA    185     (July    18,    1983) 

kS§_Associate___In__,     74    XBLA    192     (July    la,    1983) 


A    corporite    applicant    tor    jeothermal    leases    does 
not    1js3    its    priority    as    senior    offeror    because    it    has 
baen    temporarily    suspended    by    its    state    of    incorpora- 
tion   for    failure    to   pay    taxes,    where    the   state   has    a 
policy    that    a    suspended    corporation    may    regain    full 
status,    without    penalty,    upon    payment   of    its   obliga- 
tions. 

Calitoi  _ia__n______o___Inc_,    70    IBLA    221     (Jan.     24, 

1983) 


When  the  Board  ot  Indian  Appeals  finds  that  the 
decision  in  an  appeal  requires  further  extensive  analy- 
sis ot  Federal  and  state  law,  the  case  will  be  remanded 
or  referred  to  an  Administrative  Law  Judge  familiar 
with  the  legal  issues. 

Estate_ot_James_Wer5.y_Pekah,  11  IBIA  237  (July  b,  1983) 


SJATE_SELECT!CNS--Continued 

Under  43  CFB  2091.6-4  and  2627. 4(t),  the  filing 
of  a  state's  application  to  select  lands  segregates 
the  lands  from  all  subsequent  appropriation,  including 
location  under  the  mining  laws;  however,  the  applica- 
tion to  select  has  no  segregative  effect  when  at  the 
time  the  application  is  filed,  the  land  is  withdrawn 
from  all  forss  of  appropriation  under  the  public  land 
laws,  including  selections  by  a  state. 

l°hR    £i_at,d_nart ha  _ ._Thomas_d_b.a_  Tungsten  _inin_ 
Co.,~53  IBLA~l82  (Mar.  17,  196l7 


Applications  for  Alaska  Native  allotments  in  "core" 
townships  of  Native  villages  are  subject  to  the  statu- 
tory approval  contained  in  sec.  905(a)  (1)  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  notwithstand- 
ing a  State  selection  or  tentative  approval  thereof  for 
the  same  lands  prior  to  Dec.  18,  1971. 

A3nes_S._Sa1uel.son,  56  IBLA  242  (July  22,  1981) 

88  I.D.  663 


"Notation  rule."   Under  the  notation  rule  a  mill- 
site  claim,  located  at  a  time  when  the  master  title 
plat  in  the  local  Bureau  of  Land  Management  office 
shows  that  the  lands  embraced  by  the  claim  are  included 
in  a  state  selection  application,  is  properly  declared 
null  and  void  ab  initio  because  notation  of  the  state 
selection  application  on  the  official  records  segre- 
gates the  land  from  further  appropriation.   The  rule 
applies  even  where  the  notation  was  posted  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidatle, 
or  has  terminated. 


Thj  status  and  rights  of  a  dissolved  corporation 
ats  to  be  determined  with  reference  to  the  law  of  the 
state  ot  incorporation. 

Idaho  Mining  Corp.  v.  Deputy  Assistant  Secretary-;; 
Indian  Af f a __________ _i_ns_,  11  IBIA~249  (July~297 

1983)  "  90  I.D.  329 


A  state  retains  extensive  jurisdiction  over 
Federal  lands  within  its  boundary,  but  Congress  is 
authorized  to  enact  legislation  regarding  the  use  and 
occupancy  of  the  Federal  lands.   Provisions  of  state 
law  regarding  abandonment  of  a  right-of-way  within  a 
reclamation  withdrawal  must  recede  where  implementation 
thereof  would  interfere  with  the  effort  of  reclamation 
officials  to  operate  and  maintain  reclamation  facili- 
tias  as  directed  by  Act  of  Congress. 

£22!itl_2£_l!!.__r__l,  D  0HA  28b  (Mar.  lb,  1984) 


STAT__S_ LECTIONS 
(S_e_al_o  School  Lands,  Swamplands-- if  included  in  this 
Index .) 

Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 
43  U.S.C.  s  641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
oth^r  Federal  purposes. 

id_h__D____tm_nt__t__at_r__eso__c_s,  48  IBLA  250 
7Iune  2b,  1980) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of 
a  state's  application  to  select  lands,  where  the  filing 
is  regular  on  its  face,  segregates  the  lands  from  all 
subsequent  appropriation,  including  location  and  entry 
under  the  lining  laws  and  a  millsite  located  while  the 
land  is  so  segregated  is  null  and  void  at  initio. 

A  mining  claim  or  millsite  located  on  land  at  a 
tue  when  the  land  is  segregated  from  the  operation  of 
the  mining  laws  by  a  State  selection  application  is 
properly  declared  null  and  void  ab  initio. 

i2£n_£A_3£i3_23If£3_____ho_as__d_b_a __________________ Co . 

J°ILIe.iii!_idi_ati___.    59    IELA    364   "(Nov.    9,    1 98l7 


A    selection    by    the    State   of    Alaska   under    sec.    6(t) 
of   the   Alaska    Statehood    Act    is   limited    to   public    lands 
which    are    "vacant,    unappropriated,    and    unreserved."    A 
right-of-way    for    the    Alaska    Railroad    across    the    putlic 
lands    constitutes   an   easement    which   does    not    separate 
the    servient    estate    from    the    public    domain    with    the 
result    that    the   land   may    be   available   for   selection 
subject    to   reservation   of   a    railroad    right-of-way   in 
any    patent    issued    to    the    State. 

T____l__ka__ail_oad,    65    IBLA    376     (July    20,    1982) 


The    final   approval    of   a    list   of    state    selected 
lands   ended    the    Department's    authority    to   resolve   con- 
flicting   claims    to    those    lands,    including    its    authority 
to   recognize   the   validity    of    mining    claims   situated 
thereon. 

£eor_e___tuncvich___o_n____Curran ,    7b    IBLA    301 
(Oct.     19,     1983)    "  90    I.D.    464 
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ST  AT  E_S  ELECT  IONS- -Continued 


Where  on  appeal  the  Board  determines  that,  in 
declaring  a  millsite  claim  null  and  void  ab  initio 
because  it  was  located  on  land  which  had  been  patented 
to  the  state,  BLM  mistakenly  fixed  the  situs  of  the 
claim  and  that  the  claim  is  actually  on  land  open  to 
»ntry,  the  Board  will  reverse  the  BLH  decision. 

Say.iile  Construct  ion_Cq..1._Inc.p,  79  IBLA  3B9  (Bar.  27, 
1984)  "" 


Prior  to  the  promulgation  of  43  CFR  2091.2-6,  the 
filing  3f  a  state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

k§o_Rhea_£artnership,  BO  IBLA  1  (War.  27,  1984) 


A  mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a  state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  at  initio. 

when  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.   During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a  reapplicat ion  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.   Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplicat ion  were  properly  declared  null  and  void  ab 
initio. 


BLB  may  not  declare  a  mining  claim  located  on  land 
subject  to  a  State  indemnity  selection  application  null 
and  void  ab  initio  because  of  the  segregative  effect 
arisinj  from  the  filing  of  the  application  pursuant  to 
43  CFR  2091.2-6  where  the  state's  application  was  filed 
prior  t3  promulgation  of  the  regulation. 

JaISS_Ri_H2uc[htenA_Wmi_Ai_Hou_lhten,  B0  IBLA  195 
TApr.  24,  1984) 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  2B,  1891,  ch.  384, 
26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotract ion  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A  state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a  national  forest  shall  be 
entitled  tD  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  sees.  16 
and  36  therein.   Where  a  protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  4  852  (1976). 

where  a  survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
F3b.  28,  1891,  reveals  a  fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  egual  to  the  acreage  shown  by  the  sur- 
veyed schODl  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a  survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a  township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a  national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a  subsequent  reprotr act  ion  or  survey  be  made  of  the 
township. 

State_of  Oregon  et  alit  II,  80  IBLA  354  (Hay  10,  1984) 

91  I.D.  212 


i»°cg_Minerals_Cpi,  81  IELA  23  (Hay  15,  1984) 


A  mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a  state  selection  appli- 
cation is  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  is  unclear  whether  the 
land  embraced  by  the  claim  was  segregated  by  an  appli- 
cation predating  the  location  or  whether  the  land  was 
segregated  by  an  amendment  to  the  application  filed 
subsequent  to  the  location,  the  decision  will  be  set 
aside  and  the  case  remanded. 

EliZSbelll_Si._Hjellen_et_ali,  81  IBLA  341  (June  21, 
1984) 

Iisie_Bai_Staude,  82  IELA  226  (Aug.  22,    1984) 


A  mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a  state  selection 
application  is  properly  declared  null  and  void  ab 
ini  tio. 

B2B2ld_Ri_Kotowski,  82  IELA  317  (Sept.  6,  1984) 


STATUTES 

One   seeking   an    exemption   from    the    coverage   of    a 
statute,    especially    a   statute   whose   purpose    is    correc- 
tive,   must    affirmatively   demonstrate   entitlement    to 
that    treatment. 

23..2i§i_!l2s.._Coal_Coi,    2    IESBA    45     (Apr.    10,    1980) 

87    I.E.     138 


All    persons   dealing    with   the    Government    are    pre- 
sumed   to    have    knowledge   of    duly    promulgated    statutes 
and   regulations   regardless   of    their   actual    knowledge 
of    what    is   contained   in    such   statutes    and    regulations. 

Ific_Burraj,    47    IELA    112     (Apr.    28,    1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated    regulations. 

Armando_Bajalca,    48    IBLA    351     (July    11,    1980) 

Pearl_C._Barnett,    52    IBLA    273     (Feb.    6,    1981) 

J°e_Bastone,    52    IBLA    288     (Feb.    9,    1981) 

ii_Lx_lilteri_John    EA_Weeks,    52    IBLA    313     (Feb.    10, 
1981) 
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Ja§es____Pr__b_l_ch,     53    IBLA    34    (Feb.    26,    1981) 

!<j._KSLt___2i2_d,     53    IBLA    92     (Bar.     2,     1981)        88    I.D.    341 

St__F_a_c___B______Co. ,    53   IBLA    133    (liar.    5,    1981) 

EauIa_l£OeSieE_Sara jpza    et_al. ,    5  3    IBLA    247    (Mar.    19, 
1931) 

J2h___lutt__Jr___et_al_,     5  3    IBLS    313     (Bar.    25,    1981) 

^25 _____________ ,    54    IBLA    100     (Apr.    15,     1981) 

Bl11_C.__Ros3,    54    IBLA    116     (Apr.    16,     1981) 

C__rl_______c_o_an_III,    54    IBLA    119     (Apr.     16,    1981) 

flascot_S_lv_r-_ead    Hines__Inc_,    54    IBLA    121     (Apr.    16, 
l9dl) 

Jas9s_Wj._2oiakenbu3h,     54    IBLA    155     (Apr.    21,    1981) 

__ll___rren,    54    IBLA    159     (Apr.    21,     1981) 

_illi___I___c_indle_,     54    IBLA    221     (Apr.    2i,    1981) 

£»iE:i_£E.3HLo_I_et__ali,     5u    IBLA    229     (Apr.    27.    1981) 

¥iIIi4i_B^_!ii.Ea,    54    IBLA    303      (Apr.     29,    1981) 

Sianei_Hodjesi_John_Golden,     55    IBLA    17    (day    26,    1981) 

SiEl-SLSailiSE.     55    IB[-A    2a    (Bay    21-     1981) 

Joe-BSHhaa,    55    IBLA    45    (Hay    29,     1981) 

EgilI_kiJigS£i.    5b    IBLA    47     (Hay    29,    1981) 

Vin^en^____D_A__co___glt_C__St___el ,    55    IELA    116 
"(June    3,    1981)~~ 

__rt_I__G_l_ore,     55    IBLA    128    (June    3,    1981) 

Bar_aret_E__P_t_rs2<l.    55    IBLA    136     (June    4,    1981) 

AIberta_K2__Ronerio,     55    IBLA    140    (June    4,     1981) 

J2S£E!l_0j.urovich,    55    IBLA    182     (June    15,     1961) 

«i_ke£E:aa.de_La«,    55    IBLA    193     (June    16,    1981) 

Thogas_Willia»s,    56    IBLA    55     (July    10,    1981) 

Ga_______r_e^la^__Ron_ld_p__Shar_,  56  IBLA  109 

(July  lb,  19817 

*§.Lt.2E,_D__C3__2_.  56  IBLA  112  (July  16,  1981) 

St__h___G__Ru_i_ill__E_el_n____Rudi_ill,  56  IBLA  158 
Tjuly~20,~198r) 

E2llaa.l_Bar  shall,  56  IBLA  187  (July  20,  1981) 
All£I!_l!jrner,  56  IBLA  260  (July  28,  1981) 
Ik52.J.!iy__Sd_iard_Monte,  ^5  ibla  )15  (July  29,  1981) 
EE___j___Cr_,__n____,  56  IBLA  316  (July  29,  1981) 

CarJlin3_Ej._Br.3in,  56  IBLA  334  (July  30,  1981) 
D_Q._1_____B1_C_,  56  IBLA  354  (Aug.  3,  1981) 

Sst_t__________B__Ritc_ie,  56  IBLA  361  (Aug.  3,  1981) 

Ed±____ion,  Sb  IBLA  j75  (Aug.  3,  1981) 

L2li_J=-_Iill50I§'  56  1DLA  3b5  (Aug.  3,  1981) 
__r_an_L___oon,  57  IBLA  1  (Aug.  5,  1981) 
P.av__R  ________ ,  57  IBLA  23  (Aug.  6,  1981) 

_2_er______il_o_,  57  IBLA  40  (Aug.  10,  1981) 
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ii_£l2c_____s_ort_,  57  IELA  242  (Aug.  27,  1981) 

I!Jier_gu_ta_n_E_Eloration_Co_,  57  IBLA  27  1  (Aug.  31, 
1981) 

l!!i_r_ountain___£__ra__on    Co_,     57    IBLA    274     (Aug.    31, 
1981) 

Ee______.    57    IBLA    297    (Aug.    31,    1981) 

______£___,     57    IBLA     339     (Sept.     1,    1981) 

2i£3ie__o__er,     57    IBLA    389    (Sept.    10,    1981) 

J>t_v_n_V____s____ ,    58    IELA    32     (Sept.    16,    1981) 

J__es_______ba_s__J_n_t_E._Titt._ls,     58    IBLA    42 

(Sept.    17,     1981) 

D_n_l____r_ine,    58    IBLA    49     (Sept.    21,    1981) 

!Siii!_________n_i_,    58    IBLA    64     (Sept.    22,    1981) 

fii>£I_£E2ii.E_B  __________ .    58    IBLA    88     (Sept.    24,    1981) 

£r_nt_Kir__a»___ob_rt_   JSiiJiil^3»    58    IBLA    131     (Sept.    24, 
1961) 

___________ i_ler_x,  58  IBLA  194  (Sept.  29,  1981) 

J°2_  AE£l£l£Il!i  <  58  IELA  224  (Sept.  30,  1981) 

Heirs_of _R___o_d____C_rs_n_et_al_,  58  IELA  265 
(Oct.  7,  1981) 

M£!>arl_i!i_Ih2e .  58  IELA  291  (Oct.  13,  1981) 

!ernard_____ac__rd_et_al_,  58  IELA  308  (Oct.  16,  1981) 

ie2_£i_J!___0_,  58  IELA  325  (Oct.  16,  1981) 

___ne_C_o_,  58  IBLA  350  (Oct.  19,  1981) 

Llo___£____t_t_r,  58  IBLA  36  3  (Oct.  20,  1981) 

Sen_H___o_ell_II_,  59  IELA  146  (Oct.  26,  1981) 

BlM22_*i_£g|2sier,  59  IELA  283  (Oct.  30,  1981) 

J2h_____!_cc_s,  59  IBLA  288  (Oct.  30,  1981) 

Anto__J_____er,  59  IBLA  311  (Nov.  4,  1981) 

¥iiian_Sulli______rl_2!!»  60  IELA  1°  (Nov.  13,  1981) 

llinJS_Ji_E»3ji_,  60  IBLA  44  (Nov.  17,  1981) 

£li_Jose_Tr_tal,  60  IBLA  97  (Nov.  19,  1981) 

J<2.B__t______l__n,  60  IBLA  104  (Nov.  20,  1981) 

JaS£S_G___o__nson_et__l_,  60  IBLA  134  (Nov.  24,  1981) 

fi°Sild_______tert____r_o___._G_ntert,  60  IBLA  2C0 

"(Nov.  27,  1981) 

£ail_fii_/il!d__s_n,  61  IBLA  4  (Dec.  29,  1981) 

£i3iII2I!_£0IIi.  6l  IBLA  90  (Dec.  31,  1981) 

Herman__ilt_,  bl  IBLA  113  (Jan.  6,  1982) 

Cale_I__Pa_chen__G____._Patchen,  bl  IBLA  185  (Jan.  2b, 
1982) 

Bichael__con__,  61  IBLA  210  (Jan.  26,  1982) 

2ee__ri__t,  61  IBLA  356  (Feb.  16,  1982) 

Ji3_i!i_JS22nce,  62  IELA  9  (Feb.  23,  1982) 

2l  JI_5  ii!ii!3_£2i  <    b2    IBL*  I66  (Bar.  8,  1982) 

______ n_Oil_Cg___,  62  IBLA  228  (Bar.  10,  1982) 
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>________l--______-l-'  62  IBLA  260  (War.  15,  1982) 

£_________£22____.  fa2  IBLA  307  (Bar.  lb,  1982) 

_______________»  b2  IBLA  378  (Mar.  2U,  1982) 

__________________•  62  IBLA  387  Car.  24,  19B2) 

£__a_2___ai___£2_»  63  IBLA  5'  Car.  25,  19B2) 

£2EE___£__E_£2__2l____e_______i.___£._'  6  3  IBLA  20 J 

(Apr.  a,  1982) 

Charl_s_X__Ne_f .  bU  IBLA  2i<i     (Hay  27,  1982) 

________________>  6U  IBLA  313  (June  10,  1982) 

£h ________________ ,  b5  IBLA  b7  (June  2J,  1982) 

___A______________2-_______-'E-e__»  b5  IBLA  72 

(June  23,  1982) 

_______-__-______-_<  fab  IBLA  175  (June  29,  1982) 

_--_____S_2____l___'  b5  IBLA  <!7'4  (July  12>    1982) 

__2__________±____r  &5  IBLA  3bl  (July  20,  1982) 

_2__________S_-________>  65  IBLA  387  (July  /I,    1982) 

D__ni.3_Hj._Joi,  b6  IBLA  260  (Aug.  17,  1982) 

_______ _ __£______ ■    b7  IBLA  13b  (Sept.  16,  1982) 

_________________  fa7  IBLA  lb3-  (Sept-  21,  1982) 

_____________________ .  67  IBLA  370  (Oct.  8,  1982) 

_____£___________--____»  b9  IBLA  liu  (Dec.  8,  1982) 

________________  69  IBLA  135  (Dec.  8,  1982) 

___________  b4  IBLA  3°9  (Dec.  li,    1982) 

___a___ll_______an_e  ______£_«  70  IBLA  29  (Jan.  6, 

1983) 

____________________  70  IBLA  59  (Jan.  10,  1983) 

____°1_________E__»  7i  IBI-A  368  (Mar.  28,  1983) 

_________________»  72  IBI-A  -32  (Apr.  26,  1983) 

__________-_________________»     72    IBLA    383     lna7    5»    1^83) 

J________________C__________»    72    IBL*    395     ("ay    5«    1983) 

A_o___Oil____as_Cor_.,  73  IBLA  263  (June  7,  1983) 

____!_________»  73  IBLA  2B0  (June  7,  1983) 

___________£___________.  73  IBLA  311  (June  7,  1983) 

_____________«  '3  IBLA  3B1  (June  15,  1983) 

________________ «  73  IBLA  383  (June  15,  1983) 

P__e_I____t_e_t_Co.,  T*    IBLA  163  (July  12,  1983) 

S___!______er____,  7u  IBLA  210  (July  18,  1983) 

_____________________«  71»  IBLA  217  (July  18,  1983) 

_2__E______1°E__»  T*    IBLA  23«  (July  19,  1983) 

_____________________________  75  IBL*  7t>  (Aug.  10,  1983) 

________£_________.  79  IBLA  228  (Feb.  29,  1984) 


STATUTES --Continued 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  ot  duly  promulgated  statutes 
and  regulations. 

£_n______e______n__Co. ,  49  IBLA  184  (July  11,  1980) 

Jo_____n__l_x__I_.  "9  IBLA  335  (Aug.  25,  1980) 

22________£___e_,  51  IBLA  191  (Dec.  5,  1980) 

S___a__onic___o_£ital    Medica l_C__t_r_Foundation , 
51    IBLA    194~<Cec.    57~-980)  " 

________________»    57    IELA    68     (Aug.     lb,     1981) 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  Knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

_____A___2___2_»  50  IBLA  u7  (Sept.  9,  1980) 
__________________  51  IELA  188  (Dec.  2,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledje  ot  relevant  statutes  and  duly 
promulgated  regulations. 

The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  the  Federal  Land 
Policy  and  Management  Act  of  1976  is  constitutional. 

Lowell_L__ Patten,  52  IELA  299  (fet.  10,  1981) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  torus  to  decide  whether  or  not  the  Federal  Land 
Policy  and  Management  Act  of  1976  is  constitutional. 

_________2___2_.  54  IELA  144  (Apr.  17,  1981) 

_adiso_______c_e_et__l_,  65  IELA  122  (June  25,  1982) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

The  Department  of  the  Interior,  as  an  agency  of 

the  executive  branch  of  the  Government,  is  not  the 

proper  forus  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

William  Adol_h  Yonkee  et  al . ,  5a  IBLA  232  (Apr.  27, 
198lj"~" 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a  statute  enacted 
by  Congress  is  constitutional. 

_a___ll_._i_____£0_x_»_lf2r__F__non__2_er_,  56  IBLA  236 
(July  22,  1981) 

JohD__ur_h___Walter_C___en_erson,  58  IBLA  75  (Sept.  22, 
.981) 

_i__i_ia__JlL__ .  &2  IBLA  215  (Mar.  10,  1982) 
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STATUTES-- Continued 

Estoppel  of  the  Government,  especially  where 
public  lands  ire  concerned,  is  an  extraordinary  remedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circumstances.   An  appellant  mining 
claim  3>ner  may  not  claim  that  ignorance  of  applicable 
statutory  and  rejulatory  rules  of  recordation  consti- 
tutes ignorance  of  a  material  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  thereof. 
That  BLM  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  to  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  jf  the  Government. 

aaiai^-S;— ^°Pds,  bl  IBLA  J59  (Fab.  16,  1  9ti/) 


The  presumption  of  abandonment  under  sec.  31a  of 
FLfMA  need  not  have  been  preceded  by  any  particular 
notic3  from  BLM,  because  the  public  is  deemed  to  know 
the  content  ot  relevant  statutes  and  regulations. 

Like  other  entities  of  the  executive  branch  of 
the  Federal  Government,  the  Board  of  Land  Appeals  is 
not  empowered  to  adjudicate  the  constitutionality  of  a 
statute.   That  is  the  province  of  the  judicial  system. 

2i vid_a_d_R___don_D_r____ ,  bl  IBLA  167  (Feb.  17, 

Fgaj) 


Ths  Act  af  Sept.  19,  1914  (38  Stat.  714),  a  statu- 
tory withdrawal  of  certain  lands  from  the  operation  of 
all  mineral  and  nonmineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a  water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
implication  through  enactment  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  JO  U.S.C.  »  lBl  (1976). 

!i£nnet  _____________ ,  6<j  IBLA  _06  (flar.  10,  1982) 


Ultimate  control  of  the  disposition  of  public 
lands  and  resources  belongs  to  Congress,  and  the 
responsibility  of  the  Interior  Department  is  to 
administer  then  in  accordance  with  the  dictates  of  the 
legislative  branch.   The  Board  is  obliged  to  affirm 
BLM's  declaration  of  mining  claim  abandonment  and 
voidance,  irrespective  of  appellant's  argument  that 
such  result  is  contrary  to  other  policies  legislated  by 
Congress,  where  appellant  has  not  complied  with  the 
clear  requirements  of  the  FLPtIA  recordation  provision. 

___C___ilc_x,  63  IBLA  19  (Mar.  26,  1982) 


The    Department    of    the    Interior,    as    an    agency    of 
the    executive    branch    of    the   Government,     is    not    the 
proper    forum    to   decide    whether   a    statute   enacted    by 
Congress    is   constitutional. 

Un±tgd_St.ates_vi_Imj5erial_Gold1._Inci,     64    IBLA    241 
(May~2a7    19B2)~~ 

Tesoro_Petroleum_Cor£i.     65    IBLA    99    (June    24,     1982) 

Lj._U_Anders.on,    69    IBLA    30a     (Dec.    21,     1982) 


ST_TUT£S--Continued 

An    essential    element    of    a    claim    for    estoppel    is 
that    the    party    asserting    it    must    be    ignorant   of    the 
material    facts.      Since    all    persons    dealing   with    the 
Government    are    presumed    to    have    knowledge   of    relevant 
statutes    and    duly    promulgated    regulations,    a    party 
cannot   successfully   plead   ignorance   of   the    rules 
governing   oil   and    gas    rental    payment    procedures    without 
presentation   of   extraordinary    circumstances   which   over- 
come   the    presumption. 

f£tncis_X._f urlon__II,    73    IBLA    67     (Hay    16,    1983) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  a  statute  enacted  by 
Congress  is  unconstitutional. 


Jose_h____Jarnes_et_a_. 


78  IELA  U6  (Dec.  13,  1983) 

90  I.D.  550 


An  essential  element  of  a  claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts. 
Since,  however,  all  persons  are  presumed  to  have  knowl- 
edge of  relevant  statutory  and  regulatory  provisions,  an 
individual  may  not  premise  a  claim  of  estoppel  on  infor- 
mation or  advice  contrary  to  such  a  provision,  since  the 
individual  is  properly  charged  with  knowledge  of  the  true 
facts. 

Tom_Hu_d,  80  IELA  107  (Apr.  3,  1984) 

______ 0___CCN__B_C_IC_ 

GENERALLY 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by  the  United  States  under  the  Stock- 
Raising  Homestead  Act,  4  3  U.S.C.  «  299  (197C),  must  te 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a  patent  issued  under  the 
Stock-Raising  Homestead  Act,  43  U.S.C.  «  299  (197C), 
the  interpretation  of  the  reservation  must  take  into 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  those  uses  which  the  Government  intended  to 
reserve. 

P__i£i__i2i§__£_iii_!i_____»  45  IELA  127  (Jan.  23,  1980) 


In  To____Ber_ll_um_Co.  v.  ________ ta tes,  649  F-2d 

775  (10th  Cir.  1981),  it~was  held~that  "supplemental" 
mining  claim  information  required  only  by  the  regula- 
tions, not  FLPMA,  is  subject  to  cure.   Failure  to  file 
a  proof  of  labor  timely  or  properly  is  not  curatle 
after  the  recordation  deadline,  because  such  filing  is 
not  "supplemental,"  being  required  ty  FLPBA  itself. 

Hob__t_____ace_et_al.,  63  IBLA  1  (Bar.  25,  1982) 


The  Board  of  Indian  Appeals  will  remand  a  case  to 
the  Bureau  of  Indian  Affairs' under  43  CFR  4.337(b)  when 
legislation  is  passed  during  the  pendency  of  an  appeal 
that  potentially  gives  the  BIA  discretionary  authority 
to  take  action  relative  to  the  basis  for  the  appeal. 

_____________ ______ __Actin__Area_Di_ector__Sacra men to 

iE2S_0f liS§t_l!!£§SU_2f .Indian  Affairs,  11  IBIA  124 
(flar.  22,    1983)" 


When  a  statute  analogous  in  text  and  history  to 
one  administered  by  the  Department  has  been  construed 
by  the  Supreme  Court,  but  that  Court  has  criticized 
its  own  construction  even  while  failing  to  overrule 
it,  the  Department  can  regard  the  construction  of  the 
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STATU  TOR ^CONSTRUCTION- -Continued 

GENERALLY  — Continued 

statute  it  administers  as  a  matter  not  governed  by 
the  precedent  on  the  otherwise  analogous  statute. 

Railroad_Af filiates  6_Coal_Leasinj,  n-3fa94  5  (Dec.  b, 
1982)  "  89  I.C.  610 


STATUTOFY_CCNST PUCT I0N--Cont  inu  ed 

ADMINISTRATIVE  CONSTRUCTION — Continued 

(43  U.S.C.  4  1604  (1976))  its  common  and  ordinary 
meaning. 

Unit  ed_St  ates_vi_A  imee_(1ar  ion_Bo  wen (Edensha  w|    and 

Pbillis~Jose^hine_Kimball7"I~IBIA    2  18~"<Feb7~l27~r981) 

88    I.D.    261 


The  repeal  of  43  U.S.C.  4  733  (1970)   (formerly 
u B  U.S.;.  4  355a  (1952))  by  sec.  703(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  was  intended  to 
have  future  effect  and  not  to  alter  rights  or  restric- 
tions that  had  accrued  under  the  provisions  of  the 
Alaska  Native  Townsite  Act. 

The  fundamental  principle  of  statutory  con- 
struction that  words  are  to  be  taken  in  their  ordinary 
meaning  unless  they  are  technical  terms  or  words  of  art 
is  particularly  applicable  in  the  construction  of 
statutes  concerning  Indians. 

There  is  no  indication  of  congressional  intention 
that  the  restrictions  upon  land  acquired  under  the 
Alaska  Native  Townsite  Act  be  terminated  upon  a  gift  of 
that  land  from  one  Alaska  Native  to  another. 

J u  a  n  1 1  a  Me  1  s hei  m  er  _v  .  _ Ass  is t  a n t_S ecr  e t  ar y._ f  or_I  n d  ia  n 
iHikts'    11  IBIA  155~(Apr.~l4,  198  3)  "       90  I.D?  165 


Althoujh  the  Ejual  Access  to  Justice  Act,  5  U.S.C. 
4  i04  (1982),  may  be  characterized  as  a  remedial  stat- 
ute, this  does  not  support  the  proposition  that  it 
should  be  construed  liberally.   Every  waiver  of 
sovereign  immunity  is  remedial,  and  statutes  waiving 
sovereign  immunity  such  as  the  Equal  Access  to  Justice 
Act  must  be  strictly  construed. 

!iaic§£;_aentDnite_Corp,.  ,  79  IBLA  182  (Feb.  28,  1984) 

91  I.  D.  138 


The    languaje    of    sec.    601(f)     of    the    Federal    Land 
Policy    and    Management    Act    of    1976,    43    U.S.C.     4    1781(f) 
(1982),    was    intended    by    Congress    to    have    application    to 
patents    issued    to   mining    claims    perfected    after    passage 
of    the    Act.      A    patent    to   a    mining    claim    which    had    been 
perfected    prior    to    passage   of   the   Act    should,    there- 
fore,   not   contain    the    restrictive    language 
contemplated    by    sec.     b01(f). 

Effect    must    be    given,    if    possible,    to   every    word, 
clause,    and    sentence    in   a    statute.      Therefore,    the 
application    of   sec.    601(f)    of    the    Federal    Land    Policy 
and    Management    Act    of    1976,     43    U.S.C.    4    1  781  (f)      (1982), 
to    mineral    patent    Dust    be    made    in   a    manner    which 
recognizes    valid    existing    rights   of    a    mineral    claimant 
at    the    time    of    passage    of    the    Act. 

£aiil2tSia._Portland_Cement_Corei.,    83    IBLA    11 
(SeptT    18,    1984) 


In    deciding    whether    to    adopt    a    newly    enunciated 
rule    retroactively    the   Board    of    Land    Appeals    has 
adopted    the    balance    test    which    essentially    rests    en 
balancing    the    adverse   effects   of    retroactivity    with    any 
statutory   interest    in    applying    the   rule. 

Ii£i2I_i!i_Cnetx_Jri_J0n_ Reconsideration^,     82    IBLA    241 
(Aug.    27,     1984) 


IMPLIED    REPEALS 

The    conclusion    that    the    Appropriations    Act    is 
independent    leasing    authority    is    not    an    implied 
repeal,    cro    Unto,    of    the    Mineral    Leasing    Act    of    1920 
because    the    Naval    Petroleum    Reserves    Production    Act 
of    1976   explicitly    precluded    the    operation    of    the    HLA 
on    the   NPR-A,    and    the   Appropriations    Act    modified    that 
withdrawal    onlj    for    the    purpose    of    the    oil    and    gas 
leasing    program    authorized    in    the    Appropriations    Act. 

Authgri  za  tion_f_or_Oil_and_Gas_Leasiny_on_t  heNational 
PetI°l£Ui»_ResS£vI-"ilaska,    M-36940     (OctT    157    19Bl7 

91    I.D.     1 


The  Act  of  Sept.  19,  1914  (38  Stat.  714)  ,  a  statu- 
tory withdrawal  of  certain  lands  from  the  operation  of 
all  mineral  and  nonmineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a  water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
implication  through  enactment  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  30  U.S.C.  4  181  (1976)  . 

Ken  net h_F._Cu amines,  62  IBLA  206  (Mar.  10,  1982) 


INDIANS 

Ambiguities  in  Federal  treaties  or  statutes 
dealing  with  Indians  must  be  resolved  favorably  tc  the 
Ind  ians. 

Transwestern  Pipeline  Co.  y,  Acting  Deputy  Assistant 

Secreiarj2ll£dian_  Affairs (Oj^era  t  ions]_,  12  IBIA  49 

(Oct.  28,  19837  "  90  I.D.  474 


LEGISLATIVE  HISTORY 


ADMINISTRATIVE  CONSTRUCTION 

Interpretation  of  the  Alaska  Native  claims 
Settlement  Act  by  the  Bureau  of  Indian  Affairs  con- 
taiporaneous  with  the  enactment  of  the  statute  and 
continued  over  the  succeeding  9  years  is  relevant 
to  a  determination  of  the  application  to  be  given  to 
the  statute.   The  Agency  refusal  to  enroll  persons  who 
were  not  United  States  citizens  on  Dec.  18,  1971,  the 
effective  date  of  the  Act,  is  a  reasonable  application 
of  the  Act  and  of  Departmental  regulations  implement- 
ing the  Act,  and  gives  the  language  of  the  statute 


The  legislative  history  of  sec.  6  of  the  Federal 
Coal  Leasing  Amendments  Act  shows  that  the  revision  of 
sec.  7  of  the  MLA  (30  U.S.C.  4  207)  was  not  retroactive, 
but  applied  to  new  leases  and  to  "old"  leases  upon  re- 
adjustment.  The  ten-year  production  period  and  revised 
royalty  rates  of  amended  sec.  7  must  be  imposed  on  "old' 
coal  leases  at  readjustment.   The  legislative  history 
to  the  1978  coal  leasing  revisions  (Act  of  Oct.  30, 
1978)  discloses  that  Congress  understood  and  acted  on 
the  assumption  that  the  amended  sec.  7  royalty  rates 
did  apply  to  all  "old"  leases  upon  readjustment. 

Whether  Leases  Issued  Prior  to  August  4.  1976.  Subject 
to  Readiustaent  after  tha t  .Da te ,  must  be  Readjusted  to 
Conform  to_tJhe  Federal_Coal  Leasing  Amendments  Act  of 
1976,  M-36939~7sipt7  177~198l7  "  "~88  I.D.  1C03 


STATUTORY  CONSTRUCTION- -Continued 


STOCK-RAISING  HOM ESTE ADS--Con t i n ued 


LEGISLATIVE  HISTORY — Continued 

The  position  that  only  companies  actually  operat- 
ing common  carrier  railroads  and  their  "alter  egos"  are 
prohibited  from  holding  federal  coal  leases  by  sec.  2(c) 
of  the  Mineral  Lands  Leasing  Act  and  the  position 
that  affiliates  of  such  companies  are  also  prohibited 
are  both  reasonable,  judicially  defensible  construc- 
tions of  an  ambiguous  provision  of  law.   The  legisla- 
tive history  of  sec.  2(c)  fails  to  answer  clearly  the 
question  whether  affiliates  ot  railroad  companies  are 
included  in  or  excluded  from  the  coverage  of  sec.  2(c) . 

R_L___________i________2_i_____±_J«  1-36945  (Dec.  6, 

1982)  "  89  I.D.  610 


An  application  tor  a  quitclaim  deed  under  sec.  6 
of  the  Act  of  Apr.  28,  1930,  based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act  of 
June  U,  1897,  is  properly  rejected  because  the  Act  of 
July  b,  1960,  precludes  the  Department  from  utilizing 
the  1930  Act  tor  that  purpose. 

___2__S__°____°____ii_2__i_»  70  IBLA  46  (Jan.  10,  1983) 
&•  _-_i|erndon,  76  IBLA  35  3  (Oct.  24,  1983) 


The  legislative  history  of  the  Act  of  July  6, 
1J60,  shows  the  Congress  fully  considered  the  consti- 
tutionality of  the  compensation  provisions  contained 
therein.   The  Department  is  bound  to  follow  these 
prov lsions. 

_2____±____2______i'  75  IBLA  388  (Sept.  z,    1983) 

0__J __Sha__et__l_,  75  IBLA  396  (Sept.  2,  1983) 


Lejislative  history  ot  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a  forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 

_!i_Y._______i___________«  82  IBLA  89  (July  17,  198a) 


Stock-Raising  Homestead  Act,  43  U.S.C.  4  299  (197C), 
the  interpretation  of  the  reservation  must  take  into 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  these  uses  which  the  Government  intended  to 
reser  ve . 

A  patent  of  land  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  4  291  (1970),  was  not  generally  intended 
to  give  the  grantee  the  right  to  use  the  land  for  min- 
eral development,  but  mineral  development  was  tc  pro- 
ceed only  under  the  mineral  laws. 

The  nineral  reservation  in  a  patent  issued  under 
the  Stock-Raising  henestead  Act,  43  U.S.C.  4  291 
(1970),  includes  mineral  substances  which  can  be  taken 
from  the  soil  and  which  have  a  separate  value,  includ- 
ing those  marketable  minerals  found  at  or  near  the  sur- 
face, and  which  have  no  rare  or  exceptional  character, 
regardless  cf  whether  they  are  subject  to  disposition 
under  30  U.S.C.  *  601  (1976)  or  other  existing  statu- 
tory authority. 

Sec.  9  of  the  Stock-Raising  Homestead  Act, 
U3  U.S.C.  4  299  (1970),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Under  43  CFR  3b02.1  which  defines 
a  trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  4  299  (1970). 

Under  the  Stock-Raising  Homestead  Act,  43  U.S.C. 
44  291-301  (1970),  there  is  no  equitable  basis  for  ex- 
cluding valuable  deposits  of  scoria  from  the  scope  of 
a  Federal  mineral  reservation  although  the  Government 
has  successfully  contended  in  other  cases  that  common 
or  surface  minerals  are  not  included  in  mineral  reser- 
vations to  the  United  States,  because  the  rules  of 
construction  of  private  conveyances  differ  from  those 
which  govern  Federal  grants,  and  because  30  U.S.C.  4  54 
(1976)  provides  compensation  for  damage  to  surface  own- 
ers' crops,  improvements  and  grazing  values. 

Scoria  which  is  valuable  for  surfacing  roads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stock-Raising  Homestead  Act,  43  U.S.C.  4  299 
(1970)  . 

PaSifiS_l2wer_6_Lij.ht._CO;..  45  IELA  127  (Jan.  23,  1980) 


The  language  of  sec.  601(f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4  1781(f) 
(1982),  was  intended  by  Congress  to  have  application  to 
pitents  issued  to  mining  claims  perfected  after  passage 
of  the  Act.   A  patent  to  a  mining  claim  which  had  been 
perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language 
contemplated  by  sec.  601(f). 

£_i_f  2______2__I____________2___<  &}    IBLA  11 

(Sept.  18,  1984) 


_______________2_______S 

(S___also  Homesteads  (Ordinary) --if  included  in 
this  Index. ) 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by' the  United  States  under  the  Stock- 
Raisinj  Homestead  Act,  43  U.S.C.  4  299  (1970),  must  be 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, jnd  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a  patent  issued  under  the 


Sec.  9  cf  the  Stock-Raising  Homestead  Act, 
43  U.S.C.  4  299  (1976),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Under  43  CFR  9239.0-7  which 
defines  a  trespass,  the  term  "public  lands"  includes 
mineral  deposits  reserved  under  the  Stock-Raising  Home- 
stead Act,  43  U.S.C.  4  299  (1976). 

The  mineral  reservation  in  a  patent  issued  under 
the  Stock-Raising  Homestead  Act,  43  U.S.C.  4  291  (1976), 
includes  mineral  substances  which  can  be  taken  from  the 
soil  and  which  have  a  separate  value,  including  those 
marketable  minerals  found  at  or  near  the  surface,  and 
which  have  no  rare  or  exceptional  character,  regard- 
less of  whether  they  are  subject  to  disposition  under 
30  U.S.C.  4  601  (1976)  or  other  existing  statutory 
aut  hor  lty . 

Scoria  which  is  valuable  for  surfacing  roads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stcck-Raising  Homestead  Act,  43  U.S.C.  4  299 
(1976).   However,  in  a  case  where  scoria  is  used  no 
differently  from  common  earth,  the  record  must  demon- 
strate that  the  deposit  of  scoria  has  commercial  value 
independent  of  such  use. 

2___S2_-I_S.i »  59  IBLA  155  (Oct.  26,  1981) 
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ST OCK^HAIS I NG_HQM EST EADS-- Continued 

3LM's  decision  to  dismiss  a  protest  by  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stock- 
Raisinj  Homestead  Act  against  the  sufficiency  of  the 
amount  of  a  bond,  put  up  ty  the  claimant  of  mineral 
interests  in  these  lands  to  cover  damages  to  the  sur- 
face estate  from  the  claimant's  mining  and  exploration 
activities,  will  be  vacated  and  remanded  for  readgudica- 
tion,  where  the  record  is  devoid  of  facts  of  record  to 
support  this  decision. 

S°_______________________°-«  6  3  IBLA  260  (Apr.  19,  1982) 


The    removal    of    sand    and    gravel    for    commercial 
purposes    from    land   patented   under    the   Stock-Ra isin j 
Homestead    Act,    as   amended,    13    U.S.C.    *    291     (1970), 
constitutes    a    trespass    since    such    sand    and    gravel    has 
been    reserved   under    the   Act. 

____"______________-_____»     7b     IQLA    aB     (SePt-     I9.     1983) 


SUBMERGED_LANDS — Continued 

£°Y.2I!i—  Ltd.,    6    ANCAB    242     (Dec.     16,     1981)  88    I.D.    11C5 

Coi2ni_Ltdi_and_nTNTx_Ltdi,    6    ANCAB    2  70     (Jan.     25, 
1982)     "  89    I.D.     1 

£2J2I!i_tiii«     6    ANCAB    364     (Feb.    24,     1982) 


SUR£ACE_KINING_CCNTJOL_ANC_RECLA«ATJ0N_ACT_Oi_ J9_n 

GENERALLY . 

Where  a  surface  coal  mining  operation  affects 
previously  mined  lands,  the  fact  that  an  alleged  viola- 
tion could  have  existed  before  the  present  operation 
does  not  relieve  the  permittee  from  responsibility  for 
t  he  v  iolat lcn. 

Central_Oil_and_Gasi_Inci,  2  IBSMA  308  (Oct.  2i,    1980) 

87  I.  L.  494 


Patentees    under    the   Stock-Kaising    Homestead   Act   of 
1916    have   an   adverse    interest   sufficient    to    bring    a 
private   contest   against   allegedly    invalid    mining    claims 
located    for    minerals    reserved   to   the    United    States, 
which    claims    threaten    to    destroy    the    value   of    the    sur- 
faci    of    their    patented    lands. 

Joanne_M^_Bassir  io_vi_Western_Hills_Hinin g__Ass^n 
et~aT7j     10    IBLA    155     (Dec7~29,     1983) 


A    decision    approving    a    bond    filed    by    a    locator    of 
mining    claims    for    reserved    minerals    on    land    patented 
under    the   Stock-Raising    Homestead    Act    will    be    affirmed 
in    the    absence   of   a   showing   that    the   amount    of    the 
bond    is    inadequate    to   cover    damage    to   crops,    improve- 
ments,   and    the   value   of   the   land    for    grazing    purposes. 

H2bj-rt_Mi._riichael_et_uxi,    79    IBLA    255     (Mar.     5,    1984) 


SUgriiRGED_LANDS 

The  Department  of  the  Interior  under  provisions 
of  ANCSA  and  regulations  in  43  CFR  has  both  the 
authority  and  responsibility  to  determine  which  lands, 
including  submerged  lands,  are  "public  lands"  within 
the  definition  of  >,    3(a)  of  ANCSA  and  are  therefore 
available  for  selection  by  a  Native  corporation. 


£°y.2iii._k£d:._and_State_gf_Alaska,  5  ANCAB  324 
(June  26,  19ul)~~  88  I.D. 


636 


The  Bureau  of  Land  Management  under  provisions  of 
ANCSA  and  regulations  in  43  CFR  has  both  the  authority 
and  responsibility  to  determine  which  lands,  including 
submerged  lands,  are  "public  lands"  within  the  defini- 
tion ot  <>  3(e)  ot  ANCSA  and  are  therefore  available 
for  selection  by  a  Native  corporation. 

BaZ^i-Ltdi,  5  ANCAB  368  (July  27,  1981) 

22Y.2ai._ktd.;.,  6  ANCAB  27  (Aug.  19,  1981) 

_2_2_x_____<  fa  ANCAB  12  (Aug.  19,  1981) 

_________22______-  6  ANCAB  45  (Aug.  24,  1981) 

____1____22______.    t>    ANCAB    50     (Aug.     24,    1981) 

__D.______22______.    6    ANCAE    55     (Aug.    24,    1981) 

_2_2«_____.  fa  ANCAB  60  (Aug.  24,  1981) 

_2_2____i__.  o  ANCAB  219  (Dec.  14,  1981)    88  I.D.  1086 


Assuming,  arguendo,  that  jurisdiction  existed  in 
the  Board  to  review  the  merits  of  the  proceedings 
below,  it  is  clear  that  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  possessed  regulatory 
authority  over  appellant's  surface  lining  operation  and 
that  appellant  failed  to  raise  any  defense  to  the  fact 
of  violation,  after  being  given  full  opportunity  to  do 
so. 

________________2_______f ice_of _S urf ace_Mi ning 

___________________£_____ r  B"  I  EL  A  169  (Dec.  19,  196  4) 


ABATEMENT 

General Ij 

A  permittee's  noncompliance  with  an  order  by  OSM 
to  abate  an  alleged  violation  of  the  backfilling  and 
grading  requirements  of  30  CFR  715.14  cannot  serve  to 
excuse  the  permittee's  noncompliance  with  an  order  by 
0SI1  to  abate  an  alleged  violation  of  the  revegetaticn 
requirements  of  30  CFR  715.20. 


Old  Home  Manet,  Inc. 


3  IBSMA  241  (Aug.  13,  1981) 
88  I.D. 


7  n 


Where  the  record  evidence  does  not  support  a 
finding  that  the  recipient  of  a  notice  of  violation 
requested  an  extension  of  time  to  atate  a  violation 
charged  in  the  notice,  prior  to  OSB's  issuance  cf  a 
cessation  order  for  failure  to  abate  the  violation 
within  the  time  prescribed  for  atatement,  OSK's  cessa- 
tion order  is  properly  upheld  against  the  recipient's 
claim  that  conditions  at  the  mine  site  warranted  an 
extension  of  the  abatement  time. 

_E____2___I___.  k    IBSMA  19  (Mar.  2,  1982)   89  I.D.  87 


Remed l a 1_ Actions 

When  a  permittee  does  not  have  approval  from  the 
regulatory  authority  for  an  exemption  from  the  require- 
ments of  the  Act  at  the  time  of  an  OSM  inspection,  the 
inspector  may  properly  require  remedial  action  of  a 
reclamation  nature  in  a  notice  of  violation. 


__E____A.__________P_.  2    IBSMA  270  (Sept.  24,  1980) 

87  I.D. 


434 


SUH£ACE_MlNING_CONrRgL_ANE_H£CLAMATigN_ACT_OF_297  7 
--Con  t  in  ueil 


SUH£A£E_niJ«ING_cgNTR0L_«NC_RECLi(!ATICN_ACT_CF_J972 
--Continued 


ABATEMENT-- Can tinu yd 


ADMINISTRATIVE    FRCCEEURE-- Continued 


Remedial_Actions--Continued 

A    n3ti.ce    of    violation    requiring    a    permittee    to 
submit    a    drainage    design    for    regulatory    authority 
approval    is    proper    even    when    such    a    design    might 
include    disturbance    ot    an    area    within    100    feet    of    an 
intermittent    or    persnnial    stroam    because    the    regulatory 
authority    could    grant    an    exemption    for    that    area    under 
either     30    CFR    717.17(a)     or    716.17(d)   (3). 

Under    the    circumstances    of    this    case,    the    Board 
declines    to    uphold    a    cessation    order    that    forces    a    per- 
mittee   to    take    an    illegal    action. 


Li  tt  l2_Hy_rd    £oal    CJil._Inc. 
1911) 


3    IbSMA    136     (Apr.     30, 
88    I .D. 


603 


The    Board    declines    to    hold    that    the    permit    bound- 
ary,   as    identified    in    a    state    permit,    protects    a    per- 
mittee   in    all    cases    from    being    required    to    abate    the 
off-site    detrimental    consequences    ot    its   operations. 


£*£k°!!_£asl_£2-..     J    IBSMA    207    (July    17,    19H1) 


HB    I.D.    660 


The  Board  will  not  uphold  a  cessation  order  issued 
for  a  failure  to  abite  a  violation  charged  where  that 
failure  is  premised  on  noncompliance  with  a  remedial 
measure  which  has  no  rational  relationship  to  the  vio- 
lation charged. 


West_Vir  jinia_EneriXx_i!l£i 
19H1) 


ADMINISTRATIVE    PROCEDURE 


3    IBSMA    301     (Sept.     17, 

88     I.E.     831 


Generally-- Continued 

Under    the   circumstances   of   this    case,    it    was 
error    for    the    Administrative    Law    Judge    to    vacate    a 
notice   of    violation    on    his   own    motion    on    the    grounds 
that    it    lacked    reasonable   specificity    as    required    by 
sec.    521(a)  (5)     of    the    Act    when    the    parties   expressed 
no   confusion    about    the   nature   of    the    alleged    violation. 

£E*f ton_Coal_Coix_Inci,    2    IBSMA    316     (Nov.    4,    1980) 

87    I.D.    621 


Under  43  CFR  4.1153  OSM  has  an  absolute  right 
to  submit  an  answer  to  a  petition  within  30  days  of 
its  receipt  of  a  copy  of  the  petition.   After  that 
time,  an  Administrative  Law  Judge  has  discretion  to 
regulate  the  scope  of  OSM's  answer  in  a  manner  rea- 
sonably related  to  any  prejudice  suffered  by  the 
opposing  party  as  a  result  of  OSM's  delay. 

When  an  answer  is  filed  by  OSM  after  the  time 
prescribed  in  43  CFR  4.1163  but  before  any  claim  of 
prejudice  from  the  delay  is  raised  by  the  petitioner, 
it  is  an  abuse  of  discretion  for  an  Administrative  Law 
Judge  to  issue,  sua  sponte,  a  summary  decision  in  favor 
of  the  petitioner  on  the  basis  of  presumed  prejudice  to 
the  petitioner. 


Lake  Coal  Co. 


3  IBSMA  9  (Feb. 


17,  1981) 

88  I.D. 


266 


Although  an  Administrative  Law  Judge  has  discre- 
tion to  take  appropriate  action  to  correct  the  late 
filing  of  an  answer  in  a  proceeding  to  review  a  nctice 
of  violation  or  a  cessation  order,  except  in  extreme 
circumstances  it  is  not  appropriate  to  vacate  the 
notice  or  order. 


General ly 

Affidavits  to  support  allegations  of  fact  in  a 
motion  tor  summary  decision  filed  pursuant  to  43  CFR 
4.112^  are  not  necessary  when  there  is  no  disputed 
issue  as  to  any  material  tact. 


Daniel  Bros.  Coal  Co. 


IBSMA  46  (Apr.  10,  1980) 

87  I.D, 


138 


Under  43  CFR  4.1153  OSM  has  an  absolute  right  to 
submit  an  answer  to  a  petition  within  30  days  from  re- 
ceipt of  a  copy  of  the  petition.   After  that  time,  the 
Administrative  Law  Judge  has  discretion  to  regulate  the 
scope  of  the  answer  in  any  reasonable  manner. 


Add  i  ng_t  on_Br  os  .__l1i.nin.ij._I  nc. 


2  IBSMA  90  (May  22,  1980) 
87  I.D.  186 


The  Board  will  not  rule  on  the  merits  of  a  notice 
of  violation  that  is  not  properly  before  it. 

H^iser_Steel_Cor£. ,  2  IBSMA  158  (July  25,  1980) 

8/    I.D.     324 


William_Francis_Rice,     3    IESMA    17     (Feb.    19,     1981) 

88    I.D. 


269 


A  determination  by  an  Administrative  Law  Judge, 
sua  sponte,  that  an  application  for  review  is  not  in 
compliance  with  43  CFR  4.1164  relieves  OSM  of  its  obli- 
gation to  answer  the  application,  and,  unless  otherwise 
ordered,  OSM  is  entitled  to  the  full  20  days  prescribed 
in  43  CFR  4.1165(a)  to  answer  an  amended  application. 


£°S£old_Coal_Cor2i,  3  IESMA  26  (Feb.  19,  1981) 

88  I.D. 


273 


An  Administrative  Law  Judge  has  discretion  to 
determine  appropriate  action  to  correct  the  late  filing 
of  an  answer  in  a  proceeding  to  review  a  notice  of  vio- 
lation; however,  vacation  of  the  notice  of  violation  is 
not  appropriate  action  when  the  applicant  has  shown  no 
prejudice  resulting  from  a  late  answer. 

Fea_o___£o___Co___Inc_,  3  IBSMA  32  (Mar.  3,  198  1) 

88  I.E.  344 


Pursuant  to  43  CFR  4 .  11 61- . 11 62,  it  was  error  for 
the  Administrative  Law  Judgo  not  to  dismiss  an  applica- 
tion for  review  filed  with  the  Hearings  Division  after 
the  time  prescribed  for  such  applications. 


££gsn_£2ii_£°i'  ^  IBSMA  199  (Aug.  19,  1980) 


87  I.D.  362 


An  applicant  for  review  of  a  notice  of  violation 
who  voluntarily  failed  to  appear  at  the  scheduled 
review  hearing  was  properly  deemed  to  have  waived  its 
right  to  a  hearing,  and  the  Adminis tra ti ve ■ La w  Judge 
could  accept  as  true  the  allegations  of  tact  contained 
in  the  notice  of  violation  under  review. 


JhO£OS3i!j.a.re_Coal_Co.  ,  3  IBSMA  72  (Mar. 


25,  1981) 

88  I.D. 


1C1  1 


SUHFACE_MININ3_CONTROL_AND_RECLAMATION_ACT_gF__1977 
--Continued 

ADM  INI  STRATI  VE  PROCEDURE-- Continued 

Generally- -Continued 

Knowledge  possessed  by  an  Administrative  Law 
Judge  but  not  appearing  of  record  in  the  case  before 
the  Baard  is  not  a  sufficient  basis  for  upholding  a 
decision  in  a  formal  proceeding  under  the  Adminis- 
trative Procedure  Act. 

Cap_ital_Coa!_Cgr£..,  4  IBSMA  179  (Nov.  23,  1982) 

89  I.  D.  594 


Where  an  application  for  review  alleges  only  that 
a  notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  fact  of  viola- 
tion and  daes  not  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  be  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

Iif*2_£°al  ^ot£i  T-  2£t iS§_of _Surf aca_Minini_Reclama; 
tlon  and  Enforcement!  78  IBLA~205  (Jan.~5,  1 984)" 


whan  the  record  accompanying  a  decision  by  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement 
responding  to  a  citizen  complaint  filed  pursuant  to 
30  CFR  721.13  provides  no  information  upon  which  an 
objective,  independent  review  of  the  basis  for  the 
decision  can  be  conducted  by  the  Board,  the  decision 
will  be  set  aside  and  the  case  remanded  tor  further 
considerat  ion. 

fESd_ei_Z§rfoss_et_uxi,    81    IBLA    14    (Bay    14,    1984) 


3UR£ACE_f INING_CpNTRpL_ANE_RECLAMATJON_ACT_OF_J97  7 
— Continued 

ADMINISTRATIVE    PROCEDURE — Continued 

Burden_of    Proof—Continued 

to    the    person    charged    with   the    burden    of    establishing 
the    prima    facie   case. 

Sl!2Sda_Coal_Coix_Inci,    4    IBSMA    124     (Sept.    21,    1982) 

89    I.D.    460 


An  applicant  for  review  claiming  that  the  effluent 
limitations  set  forth  in  30  CFR  715.17(a)  are  not 
applicable  to  discharges  from  its  sedimentation  pcnd 
tears  the  burden  of  proving  the  facts  upon  which  the 
claim  of  inapplicability  is  based. 


Jef  f  co_Sales_C_Minin2_Coii_J^nci , 
1982) 


IBSMA  110  (Sept.  21, 

89  I.D.  467 


OSM  makes  a  prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  facts  of  the 
violation;  when  it  makes  that  showing  and  the  showing 
goes  unrebutted,  it  also  carries  its  ultimate  burden  cf 
persuasion . 

Iia§£_£2E£i»  ■*  IBSMA  202  (Dec.  17,  1982)    89  I.D.  622 


One  claiming  an  exemption  from  regulation  under 
the  Act  bears  the  burden  of  affirmatively  demonstrating 
entitlement  to  the  exemption. 


Jewell_S»okeless_Coal_Cor£i,  4  IBSMA  211  (Dec.  17, 
19827"  69  I.D. 


624 


Burden_of  Proot 

In  a  civil  penalty  proceeding  when  OSM's  prima 
facie  case  as  to  the  fact  of  violation  is  effectively 
controverted  by  the  person  charged  with  the  violation, 
the  violation  must  be  vacated  because  OSM  has  the 
ultimate  burden  of  persuasion  in  accordance  with 
43  CFR  4.1155. 


OSM  makes  a  prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  tacts  of  the 
violation;  when  it  makes  that  showing  and  the  showing 
goes  unrebutted,  the  violation  must  be  sustained. 

£araac_Cgal_Coi,  74  IBLA  100  (June  30,  1983) 


Belva_Coal_Coii_Inc.,  3  IBSMA  83  (Apr.  17,  1981) 

88  I.D.  448 


In  a  civil  penalty  proceeding  to  review  an  alleged 
violation  of  the  requirement  of  30  CFR  717.17(a)  (1) 
that  drainage  be  passed  through  a  sedimentation  pond, 
OSM  bears  the  ultimate  burden  of  persuasion  as  to  three 
basic  elements  of  proof:   (1)  The  existence  of  surface 
drainage  which  came  into  contact  with  disturbed  area; 
(2)  that  this  drainage  did  not  pass  through  a  sedimen- 
tation pond;  and  (3)  that  this  drainage  flowed  off  the 
permit  area. 

The  burden  of  proving  facts  and  circumstances  to 
support  an  exemption  from  regulation  by  OSM  rests  with 
the  party  claiming  the  exemption. 

Aianti_Mining._CgiA_InC;.,  4  IBSMA  101  (July  16,  1982) 

89  I.  D.  378 


A  prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
It  is  evidence  that  will  justify  but  not  compel  a  find- 
ing in  favor  of  the  one  presenting  it,  unless  it  is 
contradicted  and  overcome  by  other  evidence.   How  much 
evidence  is  required  may  vary  with  the  nature  of  the 
case  and  with  the  relative  availability  of  the  evidence 


In  an  application  for  review  proceeding  a  perscn 
contesting  the  jurisdiction  of  the  Office  of  Surface 
Mining  must  plead  and  prove  the  basis  for  its  claim  as 
an  affirmative  defense. 

Where  an  applicant  for  review  fails  to  establish 
by  a  preponderance  of  evidence  that  a  violation  did  not 
occur,  a  notice  of  violation  will  be  sustained. 

Harry  Smi th_ Construction  Co.  v.  Office  of  Surface 
Mining._Reclamation_6_Enfqrcement  ,  78  IBLA  27  (Dec.  13, 
198  3) 


The  application  of  the  general  rule  that  in  hear- 
ing proceedings  initiated  by  a  petition  for  review  OSM 
has  the  burden  of  yoing  forward  to  establish  a  prima 
facie  case  and  the  ultimate  burden  of  persuasion  as  to 
the  fact  of  violation  and  as  to  the  amount  of  the 
penalty  must  take  into  account  the  issues  actually 
raised  in  a  petition  for  review.   where  a  petitioner 
did  not  specify  any  error  in  OSM's  calculation  of  a 
proposed  civil  penalty,  OSM's  evidentiary  turden  in  the 
review  proceeding  was  limited  to  prevailing  in  its  case 
in  support  of  the  merits  of  the  alleged  violations. 

OSM  satisfied  the  burden  of  persuasion  in  support 
of  an  alleged  violation  of  the  permit  requirement  in 
30  CFR  710.11(a)  (2)  when,  in  an  evidentiary  hearing, 
OSM  demonstrated  that  the  subject  mining  activity 
was  conducted  after  May  3,  1978,  and  that  CSM  had  been 
unable  to  discover  evidence  of  a  state  permit  covering 
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SMF&£S_MNI___CO_T_OL_A___RECLA_ATIO__ACT_gF__9  7  7 
--Continued 


§fiSI££2_MINING_CONTROL_AND_RECLAMATION_ACT_OF_J9_7  7 
--Continued 


ADMINISTRATIVE  PROCEDURE--Con t inued 

Bu_den_of  Proof--Cont inued 

the  activity,  and  the  person  charged  with  the  viola- 
tion did  not  offer  any  documentary  evidence  in  support 
of  the  assertion  that  the  subject  mining  activity  was 
covered  by  an  existing  state  permit. 

Bgll_Coal   Co.    v.    Office    of    Surface    Mining    Reclamation 
§_IfL£2L£§!ien____n__ec_n_id_ration_,    81    IBLA    385 
Tjune    28,    1984) 


Findings 

When  a  cessation  order  indicates  that  it  is  being 
issued  both  because  the  condition,  practice,  or  viola- 
tion is  causing  or  can  reasonably  be  expected  to  cause 
significant,  imminent  environmental  harm  and  because 
there  has  been  a  failure  to  abate  a  violation  listed 
in  a  notice  of  violation,  a  finding  of  either  of  those 
grounds  is  sufficient  to  sustain  the  cessation  order. 

Sa_de__£__a__en_Co_l___.,  2  IBSMA  23B  (Sept.  12,  1980) 

87  I.D.  414 


Modification  of  a  notice  of  violation  or  cessation 
order  must  be  based  on  findings  of  fact  and  conclusions 
of  law  after  a  hearing  with  notice  to  the  parties. 

__rr__S__th_Con_^ru_tio__C___v__ Of _______________ 

Hininj_Reclama tion    Z    Enforcement,     78    IBLA    27     (Dec.    13, 
1933) 


Intervention 

An  order  by  an  Administrative  Law  Judge  denying 
a  petition  to  intervene  may  be  appealed  to  the  Board 
under  13  CFR  4.1271 (a)  . 

Where  a  corporation  petitions  to  intervene  in  a 
suspension  or  revocation  proceeding  on  its  own  behalf 
and  not  as  a  representative  of  its  members,  but  alleges 
no  injury  to  itself,  it  is  not  entitled  to  intervene  as 
a  matter  of  right  under  43  CFR  4.  1110(c)  (2). 

Where  the  only  interest  asserted  by  one  petition- 
inj  to  intervene  in  a  suspension  or  revocation  proceed- 
ing is  in  the  precedential  affect  ot  the  ruling  to  be 
made,  and  the  ultimate  interest  of  petitioner  may  be 
asserted  in  another,  more  appropriate  proceeding, 
denial  of  permission  to  intervene  under  4  3  CFR 
u. 1110(d)  is  not  an  abuse  of  discretion. 


ADMINISTRATIVE  PROCEDURE--Cont inued 

Scope  of_Review — Continued 

The  Interior  Board  of  Surface  Mining  and  Reclama- 
tion Appeals  is  not  the  proper  forum  to  decide  consti- 
tutional issues. 

22kel_Bar  tle_ ,  it  IBSMA  219  (Dec.  17,  1982)  89  I.D.  628 


Where  an  application  for  review  alleges  only  that 
a  notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  fact  of  viola- 
tion and  does  not  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  te  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

Titan  Coal  Corp.  v.  Office  of  Surface  Mining  Reclama- 
tion_and_En_orce__nt7~78  IBLA  205  "(JanT  5,  1984  7 


Generally 

Once  a  right  to  appeal  a  decision  of  an  CSM 
official  has  been  granted,  that  right  cannot  te  revoked 
without  some  express  statement  of  and  explanation  tor 
the  revocation . 

Under  43  CFR  it. 1282(b),  an  appeal  of  a  decision  of 
an  OSM  official  must  be  filed  within  30  days  of  the 
date  ot  the  decision,  if  the  person  filing  the  appeal 
did  not  receive  a  copy  of  the  decision. 

The__est ______ ni________n_s__o_servanc_,  3  IBSMA  154 

(May  28,  1981)  "  88  I.D.  570 


An  order  by  an  Administrative  Law  Judge  denying 
a  petition  tc  intervene  may  be  appealed  to  the  Board 
under  "3  CFR  4.1271  (a)  . 

J? eb_^_Coal_Co___I_c____sland_Cree__Coal_Co_  ,  U  IBSMA 
69  (June  24,  1982)  "  89  I.D.  331 


Except  for  decisions  on  citizens'  complaints,  to 
which  a  different  rule  applies,  an  OSM  State  Director's 
decision  is  appealable  to  the  Board  under  it  3  CFR  it. 1281 
only  if  the  decision  states  the  right  of  appeal. 


Sebel_Coal_COij._I.nc. 
69  (June  24,  1982) 


Isl__d_C_e___Co_l_C__,  a  IBSMA 

89  I.D.  331 


po__ld_St__Cla_r_et_a.l_,  77  IBLA  28  3  (Nov. 


3C,  1963) 
90  I.D.  496 


Scope  _f_Review 

The  Interior  Board  of  Surface  Mining  and  Recla- 
mation Appeals  is  not  the  proper  forum  to  consider 
th?  constitutionality  of  regulations  promulgated  by 
ths  Secretary. 


Am______o___Co_,  2  IBSMA  )95  (Dec.  22,  1980) 


87  I.D.  643 


where  an  application  for  review  alleges  cnly  that 
a  notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  fact  cf  viola- 
tion and  does  not  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  be  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

2lia  n_Coa  _______________  ce_of_S_rf_^e____i___R__:__nia_ 

t.Aoi_an___n__rce_:e_t7  78  IELA  205~"(Jan.  5,  1964) 


1  CI  3 


SURF A  __________________________  AM ATI0N_ACT_0F___7_ 

--Continued 


SUR£ACE_riNING_CCNTHOL_ANC_RECLAMATjgN_ACl_Ot_J977 
--Continued 


APPEALS- -Continued 

Generall_--Continued 

05K  properly  refused  to  conduct  a  Federal  inspec- 
tion ar  undertake  enforcement  action  where  a  mine  owner 
continued  to    canduct  only  reclamation  operations  under 
an  interim  permit  after  8  months  following  approval  of 
a  state's  permanent  program.   SMCRA  and  the  applicable 
rejulations  do  not  require  an  operator  who  has  ceased 
all  mining  operations  prior  to  the  approval  of  a  state's 
permanent  prajram  to  obtain  a  permanent  projram  permit. 

Citi__n__f gr_th__Pres___a tign_g__K_ox_Cgunt_ ,  81  IBLA 
2(H~(June  b~~19ttk)~ 


Under  <*3  CFR  U.1271,  notice  of  appeal  must  be 
filed  on  or  before  JO  days  from  date  of  receipt  of  the 
order  or  decision  sought  to  be  reviewed.   The  timely 
filing  af  a  notice  of  appeal  is  jurisdictional  and 
failure  to  tile  the  appeal  within  the  tine  allowed 
requires  dismissal  of  the  appeal. 

Willia  m_Mi_ Johnson _Vi_ Of  tice_gf_Surf  ace_ Kin l nil 
SsiLae.Iti2!l_&_InliE:£sis!lt  ,  84  IULA  Ib9  (Dec.  19,  198U) 


APPLICABILITY 

Generally. 

"Extraction  of  coal  as  an  incidental  part." 
For  the  purposes  af  30  U.S.C.  ft  127B  (J)   (Supp.  II  197B) 
and  30  CFR  700.11(d),  which  exclude  the  "extraction  of 
coal  as  an  incidental  part  of  Federal,  State  or  local 
govarnment-f inan ced  highway  or  other  construction" 
from  the  coveraje  of  Federal  performance  standards 
otherwise  applicable  to  surface  coal  mining  operations, 
the  phrase  "extraction  of  coal  as  an  incidental  part" 
means,  in  accordance  with  30  CFR  707.5,  the  extraction 
of  caal  which  is  necessary,  from  an  engineering  stand- 
point, to  enable  the  construction  to  be  acco»plished 
and  daes  not  mean  the  extraction  of  coal  for  the  pur- 
pose of  financing  the  construction. 


£oncord_Cgal_Coi£. ,  3  IBSMA  92  (Apr. 


17,  1981) 

88  I.D.  U56 


"Roads  maintained  with  public  funds."   Under  an 
agreement  with  the  West  Virginia  Department  of  Highways 
whereby  the  right-of-way  for  a  secondary  road  has  been 
reopened  and  maintained  by  a  coal  company  for  its  use 
and  that  of  the  general  public,  the  resulting  road  is 
not  one  "maintained  with  public  funds"  that  is  excluded 
from  the  definition  of  "roads"  in  30  CFR  710.5  and, 
thus,  the  road  is  subject  to  the  construction  standards 
in  30  CFR  715.17  (1)  (2)  . 


Raike_£3al_Coi,  3  IBSMA  111  (Apr.  27,  1981) 


88  I.  C.  492 


Proof  of  the  intention  to  mine  coal  and  of  a  dis- 
turbance is  sufficient  to  establish  OSH's  authority  to 
regulate  a  site . 

Russell_Prater_I.and_Cgii_I.nCj.,  3  IBSMA  124  (Apr.  27, 
1981)  88  I.  C.  498 


APPLICABILITY — Continued 

_enerall_--Continued 

Release  of  a  portion  of  a  permittee's  perfcrnance 
bond  by  a  state  does  not  reduce  OSM's  authority  to 
regulate  that  permittee. 

2ia£i°I!_£oal_£2ji_InCi,  3  IBSMA  175   (June  zb  ,     19bl) 

80  I.D.  613 


Where  an  operator  removes  coal  in  the  process  of 
rehabilitating  a  State  road  tut  there  is  no  prccf  that 
the  State  expended  funds  to  finance  the  project  com- 
prisinj  at  least  50  percent  of  the  cost  of  the  project, 
the  project  does  not  fall  within  the  definition  of 
"Government- financed  construction"  in  30  CFR  707.5, 
and  the  operator  therefore  cannot  claim  the  exetpticn 
from  a[ pi icat il lty  of  the  Act  appearing  in  sec.  528(3). 


West  Virginia  Energy,  Inc. 
1981) 


3  IBSMA  301 


[Sept.  17, 

6b  I.D.  Uil 


A  road  used  in  surface  coal  mining  and  reclama- 
tion operations  is  subject  to  regulation  ty  OSM,  in 
accordance  with  the  performance  standards  at  30  CFR 
715.17(1)  (2)  (iv)  ,  unless  it  is  shown  to  be  maintained 
with  public  funds. 


_ettergl__Minina_Sa_eSi_InCi, 
19827 


1  IBSMA  29  (Mar.  15, 


The  mere  nominal  status  of  a  road  as  a  putlic  road 
is  not  enough  to  bring  the  road  within  the  exclusionary 
language  of  30  CFR  710.5. 

To  be  exemft  from  regulation  under  the  Act,  in 
accordance  with  the  exclusionary  language  of  the 
definition  of  "roads"  in  30  CFR  710.5,  a  road  must  be 
shown  to  be  maintained  with  public  funds. 

"Roads  maintained  with  public  funds."   Where  an 
access  and  haul  road's  putlic  status  is  conditioned  on 
a  coal  operator's  agreement  to  te  primarily  responsi- 
ble for  maintaining  the  road,  it  is  not  a  road  "main- 
tained with  public  funds"  within  the  meaning  cf  this 
phrase  in  the  definition  of  "roads"  in  30  CFR  710.5. 


J.S!fSlI_Sj!Ojsele_s_Co___Cor£_ 


4  IBSMA  51  (June  18,  1982) 
89  I.D.  313 


A  coal  nine  operator  cannot  avoid  coverage  under 
the  Act  by  simply  contracting  to  mine  two  less-than 
2-acre  sites  for  different  owners,  where  the  sites  are 
adjacent,  the  operator  treats  them  as  related,  and 
where,  taken  together,  they  encompass  more  than  2  acres. 

The  purpose  of  the  2-acre  exemption  was  to  avoid 
the  heavy  burden  on  both  the  miner  and  the  regulatory 
authority  that  would  result  from  regulating  small  opera- 
tions that  cause  very  little  environmental  damage.   The 
burden  of  proving  entitlement  to  such  an  exemption  is 
upon  the  person  claiming  it. 

5ullins__^d_Bolli_H)_Co___actgrs,  4  IBSMA  15b  (Sept.  21, 
19827  "  «9  I. D.  475 


SURFAC£_]1INING_CONrROL_AND_RECUAMATigN_ACT_OF_J27  7 
--Con  tin  ued 


SURFAC|_MINING_CONTROL_AND_B£CLAMATICN_ACT_CF_197  7 
--Continued 


APPLICABILITY --Continued 

Gene rally-- Co ntinued 

A    road    used    in    surface   coal    mining    and    reclamation 
operations    is    subject    to    regulation    by    OSM,    unless    it 
is   shown    to   be    maintained    with    public   funds. 

ZiEiinla_£«^ISi_Il!£- »    u    IBSMA    1B5    (Nov.     30,    1982) 

89  I.D.    bOU 

v*EJ.Ll!la    Fuels,.    Inc.,     5    IBSMA    1     (Jan.    19,     19B3) 

90  I .D.    1 

!3!i<l_Fork_Coal    C°E£i«     5    IBSMA    uu    (Apr.    28,     1983) 

90    I.D.    1B1 


AF PL ICABILITY-- Continued 

Initial    Reg,ulatory_Progr  am 

The   Office   of    Surface   Mining    Reclamation   and 
Enforcement   has   jurisdiction   to    enforce   the    initial 
Federal    performance    standards   against    a    surface    distur- 
bance   in    Kentucky    of    less    than    2    acres    and    the    Federal 
2-acre  exemption   set    forth    in    30    CFR    700.11(b)     is    not 
applicable    where    the    disturbance    is    physically    related 
to   a   surface   coal    mining    operation    under    permit    from    the 
Commonwealth   of   Virginia,    and   where   the    disturtance    is 
not    a   discrete   operation    but    was    undertaken    in    further- 
ance  of    the   Virginia    operation. 


filackwood_Fuel_Coix_Inci,     2    IESMA    359    (Nov.    2U, 
19B0)  B7    I 


579 


An   access  and/or   haul    road    is   subject    to   regula- 
tion   as   part    of    a   surface   coal    mining   operation    in    the 
absence    of    an    affirmative    demonstration    that    the   road 
is   maintained   with   public    funds. 

Jei2lt_it2!LSiSss_Coal_CorEi,    t    IBSMA    2  11     (Dec.     17, 
1982)     "  89    I.  E.     624 


The    initial    program    regulations    are    applicable    to 
a   surface   coal    mining   operation    immediately    when    a 
state    permit    for    the   operation    is    issued    on    or    after 
Feb.     3,     1978. 


J)£.i.y.§ISaI_££al_Co..,     3    IBSMA    200     (July    16,    1981) 

88    I.D. 


657 


In    an    application    for   review    proceeding   a    person 
contesting    the    jurisdiction   of    the    Office   of    Surface 
Mining    Bust    plead    and    prove   the    basis    for    its    claim   as 
an    affirmative    defense. 

Harry_Si it h_Construction_Coi_vi_Oftice_gf_Surt ace 
Wining    Reclamat ion_S_En for  cement ,    78    IBLA    27     (Dec.     13, 
I9b3) 


Compliance    with   state    mining    permit   conditions 
does   not   excuse   noncompliance   with   the    initial    Federal 
performance   standards. 


Greater    Pardee,    Inc 


3    IBSMA    313     (Sept.     24,     1981) 

88    I.D.     816 


One   claiminj    an   exemption    from   regulation    under 
the    Act    bears    the    burden    of    affirmatively    demonstrating 
entitlement    to    that    exemption. 

2itan_Coal_Corp_^_vi_Of  f  ice_of_Sur  f  ace_Minina_Reclama; 
t  i  on  _and_Ln  for  cement,    78    IBLA    205     (Jan.    5,    198U) 


Where    the   Office    of    Surface    Mining    Reclamation    and 
Enforcement    issued    a   notice  of   violation   charging    a 
violation    of    regulations    in    30    CFR    Part    211     (1980)     at 
a    surface    coal    mining    operation    on    Indian    land,    the 
notice    was    properly    vacated   since   the   scope    provision 
of    those    regulations,    30    CFR    211.1(a),    specifically 
excluded    from    the    coverage   of    30    CFR    Part    211    opera- 
tions  on    Indian    land. 

£§^6°dy_Coa l_Cgi_yi_Of f ice_gf_Sur f ace_Mininj_Reclama; 
iiin_£_In!2EiisIJ>U"79~IBLA"l"(Feb7    3,    19BU) 


One   claiming    an    exemption   from    regulation    under 
the    Surface    Mining    Control    and   Reclamation   Act    of    1977 
bears    the   burden   of    affirmatively   demonstrating    enti- 
tlement   to    the    exemption. 

A    coal    mine    which    disturbs    less    than    2    acres    of 
surface    land    is   exempt    from    the   application   of    the 
Surface    Mining    Control    and    Reclamation    Act    of    1977. 
However,    an    operation    which    is    less    then    2    acres    in 
size   can   be    under    the    purview   of    the    Act    if    it    is   one 
of    a   number    of    operations    which    are   collectively    dis- 
turbing   in   excess   of    2   acres   and    which    can   logically    be 
considered    to    be    one    mine.       The    party    claiming    that    an 
operation    is,    in    fact,    one   of    a    number   of    sites    which 
make    up   a    single    mine   disturbing    in    excess   of    2    acres 
carries   the    burden    of   establishing   that    fact. 

S_C_M_Coal_Cg^_S_Jewell_SmoJ^less_Coal_Coi_vi_Of f ice_of 
Surface    Hininj    Reclamation    6    Enforcement.     79    IBLA    350 
TMarT    22,    19dU)     "  91    I.D.     159 


As    a    general    performance    obligation    under    the    ini- 
tial   Federal    regulatory   program,    a    person    who    ccnducts 
surface   coal    mining    and    reclamation    operations   on    and 
after    May    3,    1978,    must    obtain    a   state    permit    for    the 
operations    if    required    to   do    so    under    state    law.      when 
state    law    defines   surface   coal    mining    to   include   explo- 
ration  activity,    the   Federal    performance   obligation 
extends    to   such   activity. 

The   general    performance   obligation   under    the    ini- 
tial   Federal    regulatory   program    that    a    person    who 
conducts   surface   coal    mining   and    reclamation   operations 
on   and   after    May    3,    1978,    must    obtain    a   state    permit 
for   the   operations    if   required    to  do    so    under    state   law 
is  applicable    to   persons    who    allow    mining   operations   on 
lands   under    their    legal   control    even    when    the    persons 
are    not   actually   engaged    in    the   mining   operations. 

The    obligation    under    the    Federal    initial    regula- 
tory   program   of    a    person    who   conducts   surface   ccal 
mining    and    reclamation    operations   to   obtain    a   state 
permit   for    the   operations    if   required    to    do   so    under 
state   law    is   applicable   only    in    the   context   of    mining 
operations   conducted   on    and    after    May    3,    1978;    there- 
fore,   action    by    OSM    to   enforce    the    obligation    was    not 
properly    upheld    in    the    absence   of    evidence    that    the 
subject    mining   activity    occurred    after    that   date. 

OSM    satisfied    the   burden   of    persuasion    in    support 
of   an   alleged    violation    of   the   permit    requirement   in 
30   CFR   710.11(a)(2)    when,    in    an    evidentiary    hearing, 
OSM    demonstrated    that    the   subject    mining   activity 
was  conducted    after    May    3,    1978,    and   that    OSM    had    been 
unable   to   discover   evidence   of    a    state    permit   covering 
the   activity,    and    the   person    charged   with    the    viola- 
tion   did    not   offer   any    documentary   evidence    in    support 
of    the   assertion    that    the   subject    mining   activity    was 
covered    by    an    existing   state   permit. 

OSM   lacked    regulatory    authority    to   enforce   the 
special    performance    standards   in    30   CFR    71b. 5(b) 
(applicable    to    anthracite  surface   coal    mining    and 
reclamation   operations    in    the   Commonwealth    of 
Pennsylvania)     with    respect    to   surface   coal    mining    and 
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SU£FACE_M±NING_CONTROL_ANE_BECLAMATION_ACT_gF__1977 
--Continued 

APPLICABILITY-- Con  tinned 

Initial    Rejulatory_Projram--Continued 

reclamation  operations  conducted  only  before  May  J, 
197». 

where  OSM  demonstrated  in  an  evidentiary  heanny 
that  particular  surface  coal  mining  and  reclamation 
operations  vere  not  covered  by  a  state  approved  mining 
plan  at  the  time  ot  OSfl's  inspection  of  the  operations, 
OSM  tins    precluded,  as  a  matter  of  law,  from  establish- 
ing its  allegation  that  the  parson  conducting  the 
mininj  operations  had  failed  to  accomplish  backfilling 
in  accordance  with  an  approved  mining  plan. 

MeiI_£oal_Coi_vi_Of  f  ice_o_f_Sur  f  ace_M  in  in  j_Recla  ma  tion 
6_Enlorcement_j5n_Recgnsidera  tion)_,  Bl  IBLA  385 
(June  28,  i9B4)  "" 


SURIACE_MINING_CONTROL_AND_RECLAMATION_ACT_CF_1972 
--Continued 

AFFROXIMATE  ORIGINAL  CONTOUR — Continued 

Generally-- Continued 

that  all  highwalls  created  in  the  course  of  a  mining 
operation  must  be  completely  eliminated  during  reclama- 
tion of  the  minesite. 

The  responsibility  ot  a  surface  coal  mine  operator 
to  ensure  that  highwalls  created  during  its  mining 
operations  remain  covered  after  backt llli nj    and  grading 
in  accordance  with  30  CFR  715.14  continues  at  least  for 
a  sufficient  period  of  time  to  allow  the  regulatory 
authority  to  determine  that  the  highwall  has  in  fact 
been  covered  and  that  the  backfill  material  has  teen 
placed  and  compacted  in  a  manner  that  properly  takes 
into  account  the  expected  settling. 

Siy.£I_£l2£§§§i!lli_l!l£i_i.i_0IIi:£S_of_Sur  f  ace_M_in_inii 
£££l3f3ii°_B_6  E-ntcicement,     7b  IKLA  !<:9  (Sept.  26, 
1983)"  90  I.D.  "425 


Post minin j_Land  Use 

The  extraction  ot  coal  as  an  incidental  part  ot 
privately  financed  construction  is  not  an  activity 
excluded  as  such  from  the  coverage  of  the  performance 
requirements  of  the  initial  regulatory  projram. 

iJ2bel_bartlej,  4  IBSMA  219  (Dec.  17,  1982)  B9  I.E.  b2B 


APPR3XIMATE  ORIGINAL  CONTOUR 

Gen  erally^ 

Elimination  of  a  highwall  is  a  specific  require- 
ment of  30  CFR  710.14  which  must  be  satisfied  in  order 
to  achieve  approximate  original  contour.   If  a  highwall 
has  not  been  eliminated,  it  necessarily  follows  that 
return  to  approximate  original  contour  has  not  been 
accomplished. 

k±£il£_Sandi_Joal_Sales,  2  IBSMA  25  (Feb.  19,  19B0) 

87  I.D  .  61 


l'ha  augering  of  a  coal  seam  in  an  orphan  highwall 
may  make  a  permittee  responsible  for  returning  the 
entire  highwall  to  approximate  original  contour. 

Miaii_Sp_rinis_Pr_op.erties ,  2  IBSMA  399  (Dec.  23,  1980) 

87  I.D.  645 


"Appropriate  contour."  "Appropriate  contour," 
as  used  in  30  CFR  715.14(e),  is  not  synonomous  with 
"approximate  original  contour." 

MiZB^Yarnall,   3  IBSMA  188  (July  15,  1981)  88  I.D.  b52 


AREAS  UNSUITABLE  FOR  SURFACE  COAL  MINING 

Areas  Desianated_bjy_  Congress 

"Valid  existing  rights."   To  demonstrate  "valid 
existing  rights,"  and  thereby  avoid  a  restriction  on 
surface  coal  mining  under  sec.  522(e)  of  the  Act  and 
30  CFR  Part  761,  the  claimant  must  show  that  it  held 
property  rights  on  Aug.  3,  1977,  that  were  created  ty 
a  legally  binding  conveyance,  lease,  deed,  contract  or 
other  document  which  authorizes  the  claimant  to  produce 
coal  by  a  surface  coal  mining  operation. 

"Valid  existing  rights."   Relevant  state  law  is  a 
proper  aid  in  the  interpretation  of  the  terms  of  the 
document  relied  upon  to  establish  "valid  existing 
rights"  under  sec.  522(e)  of  the  Act  and  30  CFR  Part 
761. 

"Valid  existing  rights."   When  the  document  relied 
upon  to  establish  "valid  existing  rights"  to  surface 
mine  coal  is  a  deed  which  conveys  both  the  mineral  and 
overlying  surface  estates,  authorization  to  surface 
mine  will  be  presumed,  for  the  purposes  of  sec.  522(e) 
of  the  Act  and  30  CFR  761.5,  in  the  absence  of  language 
to  the  contrary  in  the  conveyance. 

"Valid  existing  rights."   A  local  government's 
zoning  ordinance  which  contains  restrictions  en  surface 
coal  mining  will  not  be  considered  to  preclude  "valid 
existing  rights,"  under  sec.  522(e)  of  the  Act  and 
30  CFR  761.5,  where  it  is  shown  that  the  restrictions 
of  the  local  ordinance  have  been  preempted  by  state 
law. 


52hiId_lji_Jghnson,  5  IBSMA  19  (Feb.  4,  1983) 


90  I.D.  54 


The  complete  elimination  of  highwalls  is  an 
absolute  requirement  of  the  Surface  Mining  Control  and 
Reclamation  Act  and  its  implementing  regulations  and 
neither  that  Act  nor  those  regulations  provide  author- 
ity for  an  evaluation  of  comparative  environmental  harm 
from  eliminating  highwall  exposures  or  allowing  such 
exposures  to  remain. 

"Highwall."   Whera  a  rock  face  is  shown  to  be  the 
result  of  a  slope  failure  and  is  not  an  open  cut 
through  overburden  made  to  expose  coal  in  a  mining 
oparation,  the  face  is  not  properly  considered  as 
"hig-hwall,"  as  this  term  is  defined  in  30  CFR  710.5, 
for  the  purposes  of  the  requirement  in  30  CFR  715.14 


ATTORNEYS'  FEES/COSTS  AND  EXPENSES 

Bad  Faith/Harassment 

The  fact  that  a  permittee  prevailed  tefore  the 
Hearings  Division  does  not  establish  that  OSM's 
enforcement  action  was  undertaken  in  bad  faith  and  for 
the  purpose  of  harassing  or  embarrassing  the  permittee. 


Delta  Mining  Corp. 


3  IESMA  252  (Aug.  13,  1981) 

88  I.D.  742 


--Cont  i  nued 

ATTORNEYS'  FEES/COSTS  AND  EXPENSES — Continued 

final  Order 

A  qualitative  analysis  of  any  order  asserted  to 
be  i  final  order  of  the  Office  of  Hearings  and  Appeals 
which  is  a  prerequisite  to  an  award  of  costs  and 
axpanses  under  the  Act  must  be  done  before  such  an 
award  may  be  considered  further;  the  regulations  con- 
template that  such  a  qualifying  final  order  will  have 
baan  issued  by  OHA  setting  forth  a  judgment  on  the  mer- 
its of  the  resolution  of  the  administrative  proceeding. 
Hara  no  such  order  has  been  issued  and  an  award  would 
thus  bo  inappropriate. 

Co  unci  ______ h__Soat her___o_n ________ nc_____0f_ic__o_ 

________________________2_________2_______<  3  IBSMA  44 

(Mar. ~23,  1  Jbl )  "  SB  I.E.  394 


_____________________  L____________T_0___C__0F___>  77 

--Cont  inued 

BACKFILLING  AND  GBAEING  RETIREMENTS — Continued 

G e_erall_- -Con 1 1 nued 

Backfilling  and  grading  requirements  of  3C  CFR 

715.14  are  to  be  satisfied  as  contemporaneously  as 

possible  with  surface  coal  mining  operations  tc  accom- 
plish timely  reclamation  of  disturbed  areas. 

Whether  particular  backfilling  and  grading  activ- 
ity is  timely  must  be  determined  taking  into  account 
the  overall  circumstances  of  a  surface  coal  mining  and 
reclamation  operation. 

_____2______2_.__I___»  3  IESMA  241  (Aug.  13,  1981) 

88  I.E.  737 


Standards  tor  Award 

The  Office  of  Hearings  and  Appeals  will  follow 
tha  standards  for  award  of  costs  and  expenses  includ- 
ing attorneys'  feas  set  out  by  the  D. C.  Circuit  Court 
of  Appeals  in  Co__land  "•  ________»      F._d 

(I9a0|  . 

Co ________ ______o_ther n__g_nt _____ ______ __________ 2_ 

Surf  a^___in______c___a ____________ orcement,  3  IBSMA  44 

(Mar.  23, ~198lj"  "  88  I.D.  394 


Substantial  Contribution 

where,  largely  due  to  what  may  have  earlier 
appeared  to  have  bean  a  Board  indication  that  it 
had  resolved  the  compensation  issue  in  petitioner's 
favor,  i-titionei  made  a  substantial  contribution 
to  the  determination  of  the  standards  to  be  used  in 
cases  tor  award  of  costs  and  expensas,  it  would  be 
jrossly  unfair  not  to  compensate  petitioner  for  that 
contribution. 

Co ________ _t____out ______ ount a ______ ________________ 

_____________________________________§____<  3  IBSMA  44 

(MarT~23,  19Blj"~"  88  I.D.  394 


_i_h_all_Eli_ination 

In  a  steep  slope  mining  operation  all  highwalls 
must  bs  completely  tackfilled  after  mining  is  con- 
cluded, even  where  retention  of  an  access  road  has  been 
approved  as  part  of  a  postmining  land  use. 


_________________________ i____° J 

(Nov.  .4,  1980) 


IESMA  341 

87  I.  C. 


The  augering  of  a  coal  seam  in  an  orphan  highwall 
nay  make  a  permittee  responsible  for  returning  the 
entire  highwall  to  approximate  original  contour. 

_________________■_______,  2  IESMA  399  (Dec.  .3,  196C) 

87  I.D.  845 


Elimination  of  that  portion  of  a  highwall  created 
before  Bay  3,  197b,  will  not  te  required  when  CSM, 
after  negotiations  with  the  permittee,  agrees  that  pre- 
May  3  highwalls  need  not  be  eliminated  and  does  not 
dispute  that  part  of  the  highwall  was  created  tefcre 
that  date,  and  when  there  is  no  evidence  that  post- 
May  3  operations  had  any  adverse  physical  impact  en  the 
pre-May  3  hijhwall. 

__________________o_x_____.  3  IBSMA  107  (Apr.  li,    1981) 

88  I.D.  477 


BACKFILLING  AND  GRADING  REQUIREMENTS 

Generally 

Elimination  of  a  highwall  is  a  specific  require- 
mant  of  30  CFK  /15.14  which  must  be  satisfied  in  order 
to  achieve  approximate  original  contour.   If  a  highwall 
has  not  been  eliminated,  it  necessarily  follows  that 
raturn  to  approximate  original  contour  has  not  been 
accomplished . 

_______________________»  2     IBSMA  25  (Feb.  19,  19B0) 

87  I.  I.     61 


Under  the  circumstances  of  this  case,  sufficient 
evidence  was  presented  to  show  that  unforeseen  cir- 
cumstances arose  during  regrading,  that  the  state  reg- 
ulatory authority  approved  a  change  to  the  permit  under 
its  established  procedures,  and  that  the  change  was 
carried  out  in  accordance  with  the  requirements  of 
30  CFR  715.  14  (b)  . 


Grafton  Coal  Co. 


Inc. 


2  IBSMA  31b  (Nov. 


,  1980) 
8  7  I.D. 


521 


Even  where  approval  has  teen  granted  to  construct 
a  cut-and-fill  terrace,  30  CFR  715.14(b)  (2)  (ill)  re- 
quires that  no  highwalls  be  left. 

_____________£______£_»  3  IBSMA  175  (June  2b,    1981) 

88  I.D.  813 


The  complete  elimination  of  highwalls  is  an 
absolute  requirement  of  the  Surface  Mining  Control  and 
Reclamation  Act  and  its  implementing  regulations  and 
neither  that  Act  nor  those  regulations  provide  author- 
ity for  an  evaluation  of  comparative  environmental  harm 
from  eliminating  highwall  exposures  or  allowing  such 
exposures  to  remain. 

"Highwall."   Where  a  rock  face  is  shown  to  te  the 
result  of  a  slope  tailure  and  is  not  an  open  cut 
through  overburden  made  to  expose  coal  in  a  mining 
operation,  the  face  is  not  properly  considered  as 
"highwall,"  as  this  term  is  defined  in  30  CFR  71C.5, 
for  the  purposes  of  the  requirement  in  30  CFR  715.14 
that  all  highwalls  created  in  the  course  of  a  mining 
operation  must  be  completely  eliminated  during  reclama- 
tion of  the  minesite. 

The  responsibility  of  a  surface  coal  mine  operator 
to  ensure  that  highwalls  created  during  its  mining 
operations  remain  covered  after  backfilling  and  grading 
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BACKFILLING    AND    GRADING    REQU IR EM  EN TS--Cont inued 

Big_hwall_Elimination--Continued 

in    accordance    with    30    CFR    715. 1U    continues    at    least    for 
a    sufficient    period   of    time    to    allow    the    regulatory 
authority    to    determine    that    the    highwall    has    in    fact 
beau    covered    and    that    the    backfill    material    has    been 
pliced    and    compacted    in    a    manner    that    properly    takes 
into   account    the    expected    settling. 

S.iver_Prgcessinjx_I  nci_vi_C^f  ice_of  _Surf  ace_Mininj 
rte-lamatiDn_£_En  for  cement  ,    76    IBLA    129     (Sept.     2b, 
fgB3)~~  90    I.E.     U25 

PrJviDusly_Mined_Lands 

The   aujering    of    a    coal   seam    in    an   orphan    highwall 
may    make   a    permittee    responsible    for    returning    the 
entire    highwall    to    approximate    original    contour. 

Miami_SEring_s_£rg£erties,    2    IBSMA    399     (Dec.     23,    19H0) 

8  7    I.  D.    6U5 


The  backfilling  and  grading  requirements  of  30  CFR 
715. lu  apply  to  previously  mined  lands  where  surface 
coal  mining  operations  result  in  an  adverse  physical 
iJipact  to  the  preexisting  highwall  which  is  reaffected 
by  such  operations. 

!!2!JUii±H_iI!terr;rises_COdl_Co. ,  3  IBSMA  338  (Sept.  25, 
1931)  "  68  I.D.  861 


BONDS 

Release  ot 

Release  of  a  portion  of  a  permittee's  performance 
bond  by  a  state  does  not  reduce  OSM's  authority  to 
rejulate  that  permittee. 

£l*£ton_Coal_Co..1._Inc.,  3  IBSMA  175  (June  26,  19B1) 

BB  I.D.  613 


CESSATION  ORDERS 

Ganerall  y_ 

A  cessation  order  is  not  properly  issued  under 
sec.  521(a)  (2)  of  the  Act  unless  the  environmental  harm 
alleged  to  be  significant  may  be  described  objectively 
on  the  basis  of  observations  or  measurements. 

A  cessation  order  is  not  properly  issued  under 
se:.  521  (a)  (2)  of  the  Act  when  the  evidence  does  not 
support  a  finding  that  significant  environmental  harm 
may  reasonably  be  expected  to  occur  before  the  expira- 
tion of  an  abatement  period  that  would  be  set  pursuant 
to  sec.  021(a)  (3)  of  the  Act. 

£IiIE°°I_^2I!Struction  Co;1  Inc.,  2  IBSMA  81  (May  16, 
1933)  "  87  I.D.  16B 


where  OSM  fails  to  hold  an  informal  assessment 
conference  within  b0  days  ot  the  reguest  and  the  person 
assessed  a  civil  penalty  timely  objacts  to  the  date  of 
the  conference  but  allajes  no  actual  prejudice,  no 
relief  is  appropriate. 

where  OSM  tails  to  hold  an  informal  assessment 
conference  within  60  days  of  the  reguest  and  the  person 
assessed  a  civil  penalty  timely  objects  to  the  date  of 
the  conference  but  then  does  not  forward  the  proposed 
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CESSATION  ORDERS--Continued 

Generally-- Continued 

penalty  with  its  petition  tor  review,  the  petition  must 
be  dismissed. 


B§.dg.er_Coal_Co_.  ,  2  IESMA  117  (July  25,  1980) 


87  I.E.  319 


When  a  cessation  order  indicates  that  it  is  being 
issued  both  because  the  condition,  practice,  or  viola- 
tion is  causinj  or  can  reasonably  te  expected  tc  cause 
significant,  imminent  environmental  harm  and  because 
there  has  been  a  failure  to  atate  a  violation  listed 
in  a  notice  cf  violation,  a  finding  ot  either  of  those 
grounds  is  sufficient  to  sustain  the  cessation  order. 

MaXden_S_HaYden_Coal_Co^,  2  IDSMA  238  (Sept.  12,  1980) 

87  I.E.  «1U 


CSK  has  established  a  prima  facie  case  that  a 
cessation  order  was  properly  issued  when  it  shows  a 
violation,  practice,  or  condition  that  is  causally 
connected  to  significant,  imminent  environmental  harm 
or  a  reasonable  expectation  of  such  harm. 

Cessation  orders  are  extreme  sanctions  and  should 
not  be  issued  indiscriminately,  but  where  the  prereq- 
uisites for  a  cessation  order  are  found,  there  need  be 
no  hesitation  in  closing  the  operation  or  its  relevant 
portion . 

Under  the  circumstances  of  this  case,  a  cessation 
order  requiring  that  all  underground  pumping  of  slurry 
be  stopped  was  not  overly  broad. 

Isiind_Creek_Coal_Co..,  3  IESMA  165  (June  15,  1S81) 

66  I.D.  581 


The  Board  will  not  uphold  a  cessation  order  issued 
for  a  failure  to  abate  a  violation  charged  where  that 
failure  is  premised  on  noncompliance  with  a  remedial 
measure  which  has  no  rational  relationship  to  the  vio- 
lation charged. 

W^5i_Virginia_Ener^ix_Inc. ,  3  IESMA  301  (Sept.  17, 
198lJ  "  Bb  I.D.  631 


Modification  of  a  notice  of  violation  or  cessation 
order  must  be  based  on  findings  of  fact  and  conclusions 
of  law  after  a  hearing  with  notice  to  the  parties. 

H5£Ii_Smli h_Cpnstr uc t ion_Cgi_vi_0f tice_gf _Surf ace 
Kininti_Reclama  t  ion_&_En  forcemen  t  ,  78  IBLA  27  (Dec.  13, 
1983) 


OSM  properly  takes  enforcement  action  against  the 
owner  of  a  surface  coal  mining  operation  who  fails  to 
submit  a  timely  and  complete  application  for  a  perma- 
nent program  permit  and  who  continues  to  operate  under 
an  interim  permit  after  8  months  following  approval  of 
a  state's  permanent  program. 

Virginia_Cit izens_f gr_Be t ter_Rec lama t ioni_Vir3inia_X^ 
Bill,  82~I0LA  37  (July  10,~198«)~"         "  91  I.D.  2U7 
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CONTROL    AND    K EC  LA M AT  I CN    ACT     OF     1977 


§U2IACE_MINING_CONTROL_AND_RECLAMATICN_ACT_Cjr_J9_77 
--Cont inued 


CITIZEN    COMPLAINTS 


CIVIL    PENALTIES--Continued 


Gen st allx 

When  the  record  accompan ying  a  decision  by  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement 
resjonding  to  a  citizen  complaint  filed  pursuant  to 
30  CF3  721.13  provides  no  information  upon  which  an 
objective,  independent  review  of  the  basis  for  the 
decision  can  be  conducted  by  the  Board,  the  decision 
will  be  set  aside  and  the  case  remanded  for  further 
consideration . 


G en erall^-- Cont inued 

The  failure  of  an  Administrative  Law  Judge  to 
impose  a  civil  penalty  simply  because  the  total  points 
assigned  to  a  notice  of  violation  are  less  than  31  may 
constitute  an  abuse  of  discretion  if  multiple  viola- 
tions are  involved. 


I'i!d_Fork_Codl_Cor£J 


5  IBSMA  44  (Apr.  28,  1983) 

90  I.D. 


lal 


Fr_2.J_U:__Zerf ojs_et_uxi(  81  IDLA  In  (May  it,  1984) 


Amoun  t 


The  Office  of  Surface  Mining  may  properly  decline 
to  take  enforcement  action  on  a  citizen's  complaint 
alleging  improper  restoration  of  the  citizen's  land 
under  30  CFR  721. 13  whare  multiple  inspections  fail  to 
confirm  the  allegations  made. 

Kenne th_Marsh,    al    IBLA    3     (July    2,    1484) 


A  civil  penalty  assessment  based  on  a  part  of  a 
cessation  order  that  is  vacated  after  administrative 
review  cannot  be  upheld  whether  or  not  review  was 
sought  of  the  penalty  amount. 


ii£iIS_BlEd_Coal_Co.i_Inci,  3  IBSMA  136  (Apr.  3C, 
1981)  88  I.D. 


503 


CIVIL  PENALTIES 


general  1^ 


43  CFR  4.1260  does  not  authorize  temporary  relief 
from  the  requirement  of  43  CFR  4.1152(b)  that  a  proposed 
civil  penalty  be  paid  into  escrow  pending  a  final  deter- 
mination on  the  merits  of  the  case. 


Under  30  CFR  723.15(b),  OSM  is  required  to  assess 
a  civil  penalty  of  not  less  than  $750  per  day  for  each 
day  during  which  a  cessation  order  properly  remains 
outstanding,  up  to  a  limit  of  30  days. 

A£ex_Co...t_Inc.  ,  4  IBSMA  19  (Mar.  2,  1982)   89  I.D.  87 


30  CFR  723.14(a)  does  not  authorize  an  Administra- 
tive Law  Judge  to  reduce  the  number  of  days  for  which  a 
civil  penalty  may  be  assessed  when  the  obligation  to 
ibit-"  the  violation  has  not  been  suspended. 

Crivd^_CoaL_Co^x_Inci,  2  IBSMA  249  (Sept.  23,  1980), 

87  I.D.  416 


Under  43  CFR  4.1157,  the  Administrative  Law  Judge 
in  a  civil  penalty  hearing,  if  he  finds  that  a  viola- 
tion occurred,  is  required  to  determine  the  amount  of 
the  penalty.  He  is  not  bound  by  the  proposed  assess- 
ment, regardless  of  whether  there  has  previously  teen 
an  assessment  conference. 


£°nsolida tion_Coal_Coi,  5  IBSMA  6  (let. 


2,  1983) 

90  I.D.  49 


A  civil  penalty  will  not  be  disturbed  when  the 
person  assessed  does  not  seek  review  of  the  penalty 
amount,  and  the  underlying  violation  is  not  vacated. 

kit! le_Uyrd_Coal_Cgii_Incx,  3  IBSMA  136  (Apr.  30, 
1941)  "  88  I.D.  503 


Although  the  Hearings  Division  is  not  bound  to 
accept  the  OSM  Assessment  branch's  evaluation  of  the 
^viience  in  terms  of  assigning  civil  penalty  points, 
where  an  Administrative  Law  Judge  finds  a  violation 
occurred,  he  Ls  rejuired  to  adhere  to  the  point  system 
in  iO  CFR  723.13  unless  he  determines  that  a  waiver 
would  further  abatement  of  violations  of  the  Act. 


CLiJ12!ld_Coal._Coi,  3  IBSMA  292  (Sept. 


1  I  , 


1981) 

88  I.  E.  826 


Under  43  CFR  4.115/,  the  Administrative  Law  Judge 
in  a  civil  penalty  hearing,  if  he  finds  that  a  viola- 
tion occurred,  is  required  to  determine  the  amount  of 
the  penalty.  He  is  not  bound  by  the  proposed  assess- 
ment, regardless  of  whether  there  has  previously  been 
an  assessment  conference. 


^2!122iLiat  ion_Codl_Coi,  5  IBSMA  6  (Feb.  2, 


1983) 

90  I.C. 


An  Administrative  Law  Judge  in  a  civil  penalty 
proceeding  must  determine  whether  to  impose  a  civil 
penalty  for  more  than  1  day  whenever  he  finds  that  the 
violation  under  review  has  not  teen  atated  and  that 
the  exceptions  set  forth  in  30  CFR  723.15(b)(1)  do  not 
apply. 


J3Uii_Fgrk_Coal_Corj:. 


5  IBSMA  44  (Apr.  28,  1983) 

90  I.D.  161 


Heari n j s_ Procedure 

Under  43  CFR  4.1153  OSM  has  an  absolute  right  to 
submit  an  answer  to  a  petition  within  30  days  from  re- 
ceipt of  a  copy  of  the  petition.   After  that  time,  the 
Administrative  Law  Judge  has  discretion  to  regulate  the 
scope  of  the  answer  in  any  reasonable  manner. 

*dding1ton_Cros._Miini.n g_i_Inc.  ,  2  IBSMA  90  (May  12.,    1980) 

87  I.E.  186 


Where  CSM  fails  to  hold  an  informal  assessnent 
conference  within  60  days  of  the  request  and  the  person 
assessed  a  civil  penalty  timely  objects  to  the  date  of 
the  conference  but  alleges  no  actual  pregudice,  no 
relief  is  appropriate. 

where  CSM  fails  to  hold  an  informal  assessment 
conference  within  60  days  of  the  request  and  the  person 
assessed  a  civil  penalty  timely  objects  to  the  date  of 
the  conference  but  then  does  not  forward  the  proposed 
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Haarinj.s_Procedure--Continued 

panalty    with    its    petition    for    review,    the    petition    must 
be    dismissed. 


^ilg-I-Soal.Co^.,     2    IBSMA    14  7     (July    25,     1980) 


87    I.D.     319 


Onder  43  CFR  4.1153  OSH  hds  an  absolute  right 
to  submit  an  answer  to  a  petition  within  30  days  of 
its  receipt  of  a  copy  of  the  petition.   After  that 
tine,  an  Administrative  Law  Judge  has  discretion  to 
regulate  the  scope  of  OSM's  answer  in  a  manner  rea- 
sonably related  to  any  prejudice  suffered  by  the 
opposing  party  as  a  result  of  OSM's  delay. 

When  an  answer  is  filed  by  OSH  after  the  time 
prescribed  in  43  CFR  4.1153  but  before  any  claim  of 
prejudice  from  the  delay  is  raised  by  the  petitioner, 
it  is  an  abuse  of  discretion  for  an  Administrative  Law 
Judge  to  issue,  sua  sponte,  a  summary  decision  in  favor 
of  the  petitioner  on  the  basis  of  presumed  prejudice  to 
t  he  pet ltioner . 


kiiS!i_Coal_Co.x_Inc:.  ,  3  IBSMA  9  (Feb. 


17,  19B1) 

88  I.D. 


266 
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The  provision  of  30  CFR  723.17(b),  that  OSM  shall 
serve  notice  of  a  civil  penalty  assessment  within  30 
days  of  the  issuance  of  the  underlying  enforcement 
document,  is  directory,  not  mandatory;  and  OSM's 
failure  to  comply  with  this  provision  is  not  a  tar  to 
an  assessment  in  the  absence  of  a  showing  of  prejudice 
resulting  from  the  noncompliance. 

where  CSK  erroneously  includes  a  violation  that 
has  previously  been  vacated  in  assessing  and  pleading 
the  amount  of  a  civil  penalty  prior  to  the  hearing  in  a 
review  proceeding,  but  then  discovers  its  error  and 
substitutes  a  different  violation  in  its  point  computa- 
tion at  the  time  of  the  hearing,  such  substitution  is 
proper  under  43  CFR  1.1157(b)(1)  unless  the  petitioner 
can  demonstrate  prejudice. 


Sahara  Coal  Co.,  Inc. 


IBSMA  166  (Oct.  12,  1982) 

89  I.D.  505 


Under  43  CFR  4.1157,  the  Administrative  Law  Judge 
in  a  civil  penalty  hearing,  if  he  finds  that  a  viola- 
tion occurred,  is  required  to  determine  the  amount  of 
the  penalty.  He  is  not  bound  by  the  proposed  assess- 
ment, regardless  of  whether  there  has  previously  been 
an    assessment    conference. 


In   a   civil    penalty    proceeding    when    OSM's   prima 
facie   case   as   to    the    fact   of    violation    is   effectively 
controverted    by    the   person   charged   with    the   violation, 
the   violation    must   be    vacated    because   OSM    has    the 
ultimata    burden    of   persuasion    in   accordance    with 
43    CFR    4.1155. 

5§iva_Coal_Cori_Inci,     3    IBSMA    83    (Apr.     17,    1981) 

88    I.D.    44E 


Even  where  the  petitioner,  in  a  civil  penalty  pro- 
ceeding, admits  the  validity  of  the  issuance  of  a  notice 
of  violation  and  the  hearing  proceeds  on  the  penalty 
amount  issues  only,  the  Administrative  Law  Judge  is  not 
bound  to  accept  the  admission  when  the  penalty  amount 
evidence  raises  a  guestion  in  his  mind  whether  the  vio- 
lation in  fact  occurred. 

Where  the  parties  have  agreed  to  the  existence  of 
a  violation  and  a  penalty  hearing  is  conducted  on  the 
basis  of  that  agreement,  if  the  Administrative  Law 
Judge  determines,  either  during  or  after  the  hearing, 
that  the  evidence  may  not  support  a  violation,  he  shall 
■aka  that  determination  known  to  the  parties  and,  if 
necessary,  reopen  the  hearing  to  allow  OSM  an  opportuni- 
ty to  prove  its  case  and  the  operator  to  counter  that 
proof . 


Consolidation  Coal  Co.,  5  IESMA  6 


(Feb.  2,  1983) 

90  I.D.  49 


Diamond  Coal  Co. 


3  IBSMA  292  (Sept.  17,  1981) 

88  I.D.  826 


Where  OSM  fails  to  serve  permittee  with  copy  of 
a  proposed  assessment  and  of  the  worksheets  showing 
the  computation  within  30  days  of  the  issuance  of  the 
notice  of  violation,  pursuant  to  regulation,  such  fail- 
ure shall  not  result  in  administrative  relief  since  the 
regulation  is  directory  rather  than  mandatory. 

Sdhara_Coal_Coi,  3  IBSMA  371  (Nov.  30,  1981)  88  I.D.  1025 


An  Administrative  Law  Judge  in  a  civil  penalty 
proceeding  must  determine  whether  to  impose  a  civil 
penalty  for  more  than  1  day  whenever  he  finds  that  the 
violation  under  review  has  not  been  atated  and  that 
the  exceptions  set  forth  in  30  CFR  723.15(b)(1)  do  not 
apply. 


fiild_Fgrk_Coal_Corj:i,  5  IBSMA  44  (Apr. 


1983) 
90  I.D.  181 


DISCRIMINATION 

Generally. 

Sec.    703    of    the   Surface    Mining    Control    and    Recla- 
mation   Act    of    1977,     30    D.S.C.    4    1293     (1982),    prohibits 
any    "person"    from    discriminating    against    any    employee 
by    reason   of    bis    involvemeDt    in   any    proceeding    under 
the    Act.       An    aggrieved   employee   may    file    an    applica- 
tion   for    review    of    any   such   discrimination    with    the 
Department    of    the    Interior.       For    purposes   of   sec.    703 
employee    protection    proceedings,    the    state    agency 
charged    with    enforcement   of    the    Act    is    not    deemed    a 
person    within    the   meaning   of   the   statute    where    review 
of   alleged   discriminatory    action    is   sought    by    one    of 
its    employees. 

J_aj>§s_lA_L§bj;r_vi_Pennsylvan^_DeEtt_gf  Environmental 
ilsourcesT    80    IELA    200~(Apr.    24,~1984)~~         91~i7d7    197 


EMPLOYEE    PROTECTION 

General ly 

Sec.  703  of  the  Surface  Mining  Control  and  Recla- 
mation Act  Of  1977,  30  U.S.C.  *  1293  (1982) ,  prohibits 
any  "person"  from  discriminating  against  any  employee 
by  reason  of  his  involvement  in  any  proceeding  under 
the  Act.   An  aggrieved  employee  may  file  an  applica- 
tion for  review  of  any  such  discrimination  with  the 
Department  of  the  Interior.   For  purposes  of  sec.  703 
employee  protection  proceedings,  the  state  agency 


SU.il£ACE_MINING_cgNrROL_AND_HECLAMATION_ACT_gF_19  77 
--Can  t inued 


SURfACE_KIKING_CCNTB0L_ANC_KECLAMATJCN_ACT_CF_197  7 
--Continued 


EMPLOYEE    PROTECT ION--Continued 

Generallj--Continued 

charged  with  enforcement  of  the  Act  is  not  deemed  a 
person  within  the  meaning  of  the  statute  where  review 
of  alleged  discriminatory  action  is  sought  by  one  of 
its  employees. 

JiiiS_£i._tSber_  vi_Pennsil  vania_De£ti_of_Environmental 
Resources,  «0~I  BLA~200~  ( Apr .  2U,  1984)  "  "  91  I.D.~197 


ENVIRONFENTAL  H ARM--Con t inu ed 


Immi  nence 


A  cessation  order  is  not  properly  issued  under 
sec.  521(3)  (2)  of  the  Act  when  the  evidence  does  not 
support  a  finding  that  significant  environmental  harm 
may  reasonably  be  expected  to  occur  before  the  expira- 
tion of  an  abatement  period  that  would  be  set  pursuant 
to  sec.  521  (a)  (3)  of  the  Act. 


Clay_p_ool  Constr uction_Coii_Inc. 
1980)" 


2  IESMA  81  (May  16, 

87  I.D.  168 


ENFORCEMENT  PROCEDURES 


General  ly_ 

The  Office  of  Surface  Mining  Reclamation  and  En- 
forcement is  autharized  to  issue  a  notice  of  violation 
for  noncompliance  with  the  initial  regulatory  program 
ev»n  if  a  state  has  already  initiated  enforcement  ac- 
tion for  the  same  violation. 

Eastover_Kining._COj.,  2  IBSMA  5  (Jan.  21,  1980) 

87  I.E.  9 


Significance 

A  cessation  order  is  not  properly  issued  under 
sec.  521(a)  (2)  of  the  Act  unless  the  environmental  harm 
alleged  to  be  significant  may  be  described  objectively 
on  the  basis  ot  observations  or  measurements. 

£lai££ol_Cons truction_Co.i_Inc. ,  2  IBSMA  81  (May  lb, 
1980)  "  87  I.E.  168 


The  Secretary  of  the  Interior,  through  the  promul- 
gation Df  regulations,  has  determined  that  sec.  521(a)  (1) 
of  the  Act  does  not  apply  during  the  initial  regulatory 
program. 

OSM  is  required  to  issue  a  notice  for  violations 
of  the  initial  regulatory  program  even  it  a  state  has 
already  taken  enfarcement  action  against  the  same 
v lola t ion. 


KaLsxt:_steBl-_C:>E:E=-.  ^  IBSMA  158  (July  25,  1980) 

87    I.E. 


General  ly_ 

Since   the    reviewing   authority    may    use    interference 
with    an    inspection    against    the    permittee    in   any    way 
deemed    appropriate,    a   permittee   who    interferes    with    an 
inspection    dees    sc    at    the    risk    of    severely    prejudicing 
its   own   case. 

EaSi°ver_Mining._Co.  ,    2    IESM8    70     (May    16,     1980) 

87    I.D.     172 


32H 


Because  elapsed  time  is  not  a  reason  for  failure 
to  cite  a  violation  of  the  Act  and  regulations  dis- 
covered during  an  inspection,  the  fact  that  a  permittee 
manages  to  conplete  an  illegal  action  between  inspec- 
tions daes  not  of  itself  protect  it  against  a  citation 
for  the  violation. 

!*2x.I>£_iiII!£i.l>  -*  IBSMA  188  (July  15,  1981)  88  I.E.  652 


Filing  an  application  tor  review  of  a  notice  of 
violation  does  not  stay  that  notice. 

»t2Si£_LMii_t'°ri._l2£i.  1     IBSMA  287  (Sept.  17,  1981) 

88  I.D.  824 


The  existence  of  an  intermittent  stream  at  the 
time  of  an  CSM  inspection  and  at  subsequent  inspec- 
tions and  the  statements  of  mine  officials  that  an 
intermittent  stream  existed  before  the  initial  inspec- 
tion raise  a  rebuttable  presumption  that  an  intermit- 
tent stream  subject  to  the  requirements  of  30  CfR 
715.17(d)  existed  prior  to  mining. 

Persuasive,  uncontradicted  evidence  that  the  state 
regulatory  authority  considered  a  stream  to  be  ephemeral 
before  the  granting  of  a  permit,  coupled  with  other 
evidence  to  the  same  effect,  is  sufficient  under  the 
circumstances  to  rebut  the  presumption  that  an  inter- 
mittent stream  existed  prior  to  mining. 


Sunbeam_Coal  Corp...,  2  IESMA  222     (Aug.  29,  19bC) 

87  I.E. 


383 


ENVIRONMENTAL  HARM 

G^ner_all  y_ 

has  established  a  prima  facie  case  that  a 
cessation  order  was  properly  issued  when  it  shows  a 
violation,  practice,  or  condition  that  is  causally 
connected  to  significant,  imminent  environmental  harm 
or  a  reasonable  expectation  of  such  harm. 


IsLiQ.i_kL£2!L_£2jI_£2i.  3  IBSMA  165  (June  15, 


1981) 

I     I.  E.     581 


It    is    not    error    for    an    Administrative    law    Judge    to 
rely    on    hearsay    evidence    of   chain   of    custody    when    the 
permittee    challenges    that    evidence    only    by    asserting 
that    it    is    hearsay. 


£9£S£ts_Brot hers_Coal_Coix_Inc. ,     2    IBSMA    284     (Sept. 
1980)    "  87    I.D. 


26, 

1439 


Under  the  circumstances  of  this  case,  sufficient 
evidence  was  presented  to  show  that  unforeseen  cir- 
cumstances arose  during  regrading,  that  the  state  reg- 
ulatory authority  approved  a  change  to  the  permit  under 
its  established  procedures,  and  that  the  change  was 
carried  out  in  accordance  with  the  requirements  of 
30  CFR  715. 1U  (b) . 

SEaf£on_£oal_CoiX_Inci,  2  IBSMA  316  (Nov.  U,  196C) 

67  I.E.  521 


102  1 


SUH£ACE_MININ1J_::0NTR0L_AND_RECL4BATI0N_ACT_0F_2972 
--Can  tin  ued 


SURf ACE_«INING_CONTROL_AND_RECLAMATICN_aCT_CF_12ZZ 
--Cont  inued 


EVIDENCE- -Continued 

Generally-- Cont inued 

A  prima  facie  case  for  the  existence  of  a  human 
burial  jround  can  be  established  by  evidence  that 
stones  at  the  purported  site  of  the  burial  jround  bear 
inscriptions  generally  associated  with  gravemarkers, 
combined  with  evidence  that  -the  site  is  described  as 
a  "cemetery"  in  a  coal  lease  pertinent  to  land  that 
includes  the  site. 


Marietta  Coal  Co.,  2  IBSHA  382  (Nov. 


2b,  1980) 

87  I.D. 


589 


EVIDENCE--Continued 

Generally-- Continued 

A  prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
It  is  evidence  that  will  justify  but  not  compel  a  find- 
ing in  favor  of  the  one  presenting  it,  unless  it  is 
contradicted  and  overcome  by  other  evidence.   How  much 
evidence  is  required  may  vary  with  the  nature  of  the 
case  and  with  the  relative  availability  of  the  evidence 
to  the  perscn  charged  with  the  burden  of  establishinj 
the  prima  facie  case. 

Rhonda_Coa_l_Coix_Inci#  4  IBSHA  124  (Sept.  21,  1982) 

89  I.D.  460 


In    this   case,    because   OSH    presented    sufficient 
evidence    to   establish    a    prima    facie    case    that    the   fer- 
mitte2    had    auger -mined    the    coal    seam    at    the    base    of    an 
orphan    highwall    and    that    that    mining    had    an    adverse 
physical    iaipact    on    the    highwall,     it    was   error    for    the 
Administrative    Law   Judge    to   grant   a    motion    to   dismiss 
made    at    the    conclusion    of    OSB's    evidence. 

Mi31t_S£rinj.s_Prop_ertiiS,    2    IBSHA    399     (Dec.     23,    1980) 

87     I.D.     645 


In  a  civil  penalty  proceeding  when  OSM's  prima 
facie  case  as  to  the  fact  of  violation  is  effectively 
controverted  by  the  person  charged  with  the  violation, 
the  violation  must  be  vacated  because  CSH  has  the 
ultimate  burden  of  persuasion  in  accordance  with 
13  CFR  4.1155. 

Bgiva_Coal_Coit_Inc. ,  3  IBSHA  83  (Apr.  17,  1981) 

88  I.D.  448 


Competent  evidence  that  the  person  listed  in 
state  records  as  permittee  over  an  area  had  no  legal 
right  under  state  law  to  mine  or  reclaim  that  area  and 
that  the  person  was  not  conducting  mining  or  reclama- 
tion operations  there  as  contemplated  in  30  CFR  700.5 
(1978)  is  sufricient  to  rebut  a  prima  facie  showing 
that  the  person  is  the  permittee. 

3.2E£2i._IaSi,  3  IBSHA  128  (Apr.  27,  1981)    88  I.D.  500 


OSK  is  entitled  to  determine,  on  the  basis  of  the 
evidence  available  to  it,  that  a  violation  could  not  be 
proven,  even  if  one  had  occurred. 

!iiI!lS_IiE2eIi»  3  IBSKA  188  (July  15,  1981)  88  I.D.  652 


In  a  proceeding  to  review  an  alleged  violaticn  of 
the  effluent  limitations  for  iron  and  pH  expressed  in 
30  CFR  715.17(a),  0SH  met  its  burden  of  establishing  a 
prima  facie  case  by  its  evidence  that  tests  of  water 
samples  taken  at  the  point  or  discharge  of  drainage 
from  the  sedimentation  pond  which  received  surface 
drainage  from  the  areas  disturbed  by  the  surface  coal 
mining  and  reclamation  operations  showed  iron  and  pH 
levels  outside  the  applicable  limits. 

Jef  f  co_Sales_£_Hininj._Coii_.Inc.  ,  U  IBSHA  14C  (Sept.  21, 
I98  2T  8  9  I.D.  "4  6  7 


It  is  error  for  an  Administrative  law  Judge  to 
fail  to  admit  evidence  of  laboratory  tests  of  water 
quality  samples  when  the  permittee  challenges  that  evi- 
dence only  by  asserting  that  it  is  hearsay  because  cf 
a  failure  to  establish  the  chain  of  custody  of  the 
samples.   Such  an  objection  goes  to  the  weight  to  be 
given  to  the  evidence,  not  to  its  admissibility. 

Darmac_Coaj._Coi,  74  IELA  100  (June  30,  1983) 


A  prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Prima  facie  evidence  is  that  evidence  that  will 
justify  a  finding  in  favor  of  the  one  presenting  the 
evidence.   It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  must  be  made  on  a 
case-by-case  basis.   An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 
for  a  prima  facie  case  is  the  availatility  of  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 

S.S  r.  Coal  Co.  6  Jewell  Smokeless  Coal  Co,  v.  Office  of 
SUr£i£S_(1ini!iJ_JS£ilS3f  i°fi_£_  Fn  for  cement ,  79  IBLA  35C 
(Har.~227  1984)  "  91  I.D.  159 


A  negative  determination  on  the  existence  of  prime 
farmlands  issued  by  a  state  after  the  permittee  has 
been  cited  by  OSH  for  violating  the  prime  farmlands 
regulations  may  be  submitted  as  evidence  of  whether  or 
not  prime  farmlands  exist  on  the  site,  but  it  is  not 
necessarily  entitled  to  retroactive  effect. 


Unkversal_Coal_Coi,  3  IBSHA  200  (July  16,  1981) 

88  I.  D. 


657 


Generally 

Since  the  reviewing  authority  may  use  interference 
with  an  inspection  against  the  permittee  in  any  way 
deemed  appropriate,  a  permittee  who  interferes  with  an 
inspection  does  so  at  the  risk  of  severely  prejudicing 
its  own  case. 


An  alleged  violation  of  the  effluent  limitation 
for  iron  set  forth  in  30  CFR  715.17(a)  is  properly 
upheld  on  the  basis  of  a  Hach  test  showing  total  iron 
in  discharjes  from  a  sedimentation  pond  to  be  in  excess 
of  10  milligrams  per  liter,  in  the  absence  of  evidence 
that  the  Hach  test  was  not  properly  administered. 


F.astover_Hining._Co.  ,  2  IBSHA  70  (Hay  16,  1980) 

87  I.E.  172 


D_S_D_Mininj_Cgi,  4  IBSHA  113  (Aug, 


24,  1982) 

89  I.D. 


409 


1022 


S0R£ACB_MIlJINi_CONTROL_AND_RECLAMATI0S_ACT_OF_J97  7 
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SURf ACE_MINING_CONTROL_AND_RECLAMATION_ACl_OF_J97  7 
—  Cont  inued 


HEARINGS- -Continued 

Genorally_--Cont  inued 

Knowledge  possessed  by  an  Administrative  Law 
Judje  but  not  appearing  of  record  in  the  case  before 
the  Board  is  not  a  sufficient  basis  for  upholding  a 
decision  in  a  formal  proceeding  under  the  Adminis- 
trative Procedure  Act. 


Ca^i  tal_Coal_Corp_. 


[BSMA  179  (Nov.  23,  1982) 

89  I.D. 


59U 


OS  M  makes  a  prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  facts  of  the 
violation;  when  it  makes  that  showing  and  the  showing 
goes  unrebutted,  it  also  carries  its  ultimate  burden  of 
persuasion . 

Tijer_Cor£i,  u  IBSMA  202  (Dec.  17,  1982)    89  I.e.  622 


HEARINGS- -Continued 

Procedure- -Continued 

circumstances  it  is  not  appropriate  to  vacate  the 
notice  or  order. 

5iIliaf_Iiancis_Rice,  J  IBSMA  17  (Feb.  19,  19el) 

88  I.C.  269 


A    determination    by    an    Administrative    Law    Judge, 
sua    sponte,    that    an    application    for    review    is    net    in 
compliance    with    u  3    CFR    U.116U    relieves    CSM    of    its   obli- 
gation   to   answer    the    application,    and,    unless   otherwise 
ordered,    OSH    is   entitled    to   the   full    20   days    prescribed 
in    U3   CFB    '(.1165(a)     to    answer    an    amended    application. 

£oncord_Coal_Cor£i(     3    IESMA    26     (Feb.    19,     1981) 

88    I.C.    273 


OSM  makes  a  prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  tacts  of  the 
violation;  when  it  makes  that  showing  and  the  showing 
goes  unrebutted,  the  violation  must  be  sustained. 

2^£ii£_^2il_£2i.  7"  IBLA  100  (June  30,  1983) 


The  application  of  the  general  rule  that  in  hear- 
ing proceedings  initiated  by  a  petition  for  review  OSH 
has  the  burden  of  going  forward  to  establish  a  prima 
facie  case  and  the  ultimate  burden  of  persuasion  as  to 
the  fact  of  violation  and  as  to  the  amount  of  the 
penalty  must  take  into  account  the  issues  actually 
raisad  in  a  petition  for  review.   where  a  petitioner 
did  not  specify  any  error  in  OSM's  calculation  of  a 
proposed  civil  penalty,  OSM's  evidentiary  burden  in  the 
review  proceeding  was  limited  to  prevailing  in  its  case 
in  support  of  the  merits  of  the  alleged  violations. 

Ball_Coai_Coi_vi_Of  f  ice_of_Sur  f  ace_M  inin<j_Reclamat  ion 
5._l2tO££ement_J0n_Reconsidera  tion)_,  81  IBLA  385 
(June  28,  19814)"" 


Notice 

Parties  are  entitled  to  written,  advance  notice  of 
the  tiaa,  place,  and  nature  of  a  hearing  to  review  a 
cessation  order,  in  accordance  with  the  provisions  of 
13  CFH  U. 1123(b)  and  a. 1167. 


Cravat_Coal_Co1_,  2  XBSMA  136  (July  3,  1980) 


87  I.C.  308 


Hod  if ication  of  a  notice  of  violation  or  cessation 
order  must  be  based  on  findings  of  fact  and  conclusions 
of  law  after  a  hearing  with  notice  to  the  parties. 

Harry  Smith  Construction  Co.  y.  Office  of  Surface 
Mining__Reclamat_ion_S_Enforcement ,  78  IBLA  27  (Dec.  13, 


Procedure 

Although  an  Administrative  Law  Judge  has  discre- 
tion to  take  appropriate  action  to  correct  the  late 
filing  jf  an  answer  in  a  proceeding  to  review  a  notice 
of  violation  or  a  cessation  order,  except  in  extreme 


An  Administrative  Law  Judge  has  discretion  to 
determine  appropriate  action  to  correct  the  late  filing 
of  an  answer  in  a  proceeding  to  review  a  notice  of  vio- 
lation; however,  vacation  of  the  notice  of  violation  is 
not  appropriate  action  when  the  applicant  has  shown  no 
prejudice  resulting  from  a  late  answer. 

Pg5t°dy._Coal_Coix_Inc. ,  3  IBSMA  32  (Bar.  3,  1981) 

88  I.C.  iUU 


An  applicant  for  review  of  a  notice  of  violation 
who  voluntarily  failed  to  appear  at  the  scheduled 
review  hearing  was  properly  deemed  to  have  waived  its 
right  to  a  hearing,  and  the  Administrative  Law  Judge 
could  accept  as  true  the  allegations  of  tact  contained 
in  the  notice  of  violation  under  review. 

Ifeoroujhf  are_Coal_Cg..,  3  IBSMA  72  (War.  25,  1981) 

88  I.C.  1*06 


Even  where  the  petitioner,  in  a  civil  penalty  pro- 
ceeding, admits  the  validity  of  the  issuance  of  a  notice 
of  violation  and  the  hearing  proceeds  on  the  penalty 
amount  issues  only,  the  Administrative  Law  Judge  is  not 
bound  to  accept  the  admission  when  the  penalty  amcunt 
evidence  raises  a  question  in  his  mind  whether  the  vio- 
lation in  fact  occurred. 

Where  the  parties  have  agreed  to  the  existence  of 
a  violation  and  a  penalty  hearing  is  conducted  en  the 
basis  of  that  agreement,  if  the  Administrative  Law 
Judge  determines,  either  during  or  after  the  hearing, 
that  the  evidence  may  not  support  a  violation,  he  shall 
make  that  determination  known  to  the  parties  and,  if 
necessary,  reopen  the  hearing  to  allow  OSM  an  opportuni- 
ty to  prove  its  case  and  the  operator  to  counter  that 
proof. 


piamond_Coal_Coi,  3  IBSMA  292  (Sept.  17,  1981) 

88  I.D. 


826 


Modification  of  a  notice  of  violation  or  cessation 
order  must  be  based  on  findings  of  fact  and  conclusions 
of  law  after  a  hearing  with  notice  to  the  parties. 

Harry  Smith  Construction  Co.  v.  Office  of  Surface 
5i-I!ii3d_Bs£l*»aii°l!_5  E2£0££§Se.Dl»  7a  IBLA  27  (Oec.  13, 
198  3) 
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SURFACS_MININi_cgNrROL_AND_RECL&MATION_ACT_OF_2977 
--Cont inued 


SURFACE_MINIJG_CONTROL_ANC_RECLAMATigN_ACT_gf_J9  72 
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HEARINGS- -Continued 

Procedure- -Con tinued 

where  an  amplication  for  review  allejes  only  that 
a  notice  of  violation  or  cessation  order  is  "improper" 
an  1  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  tact  of  viola- 
tun  and  dses  not-  object  to  exclusion  of  that  issue  at 
the  hearing,  the  neanng  nay  properly  be  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

ZLLiH_£2iL_£°L£i_Ii_2tLi£S_°£_5U££A££_5iHiHi_.S§c.IiE3z 
ti3n  and  Enforcement,  7a  IBLA  205  (Jan.  5,  19BU) 


HYDROLOGIC  SYSTEM  PROTECTION 

Generally 

The    sedimentation    pond    requirement    of     (0    CFR 
715.17(a)     is    a    preventive    measure    and    proof    of    the 
occurrence    of    the    hira    it    is    intended    to    prevent    is    not 
n?c?ssary    t j    establish    a    violation    of    that    requirement. 


black_Fox_M  ininj_t_De  valo^men  t_Corp_. 
"(June    b,     19«0) 


IDSMA    110 
87    I.D. 


207 


" Underground    operations."       Because    of    the    defi- 
nition   :>f    "underground   operations"    in    30    CFH 
7  17.11(a)(1),     tiie    ground    water    monitoring    requirements 
of    sec.    717.17(h)(1)    and     (h)(2)    of    JO    CFR    do    not    apply 
to    an    inactive    mine   where    the    only    underground    activity 
is    the    mechanical    removal    of    accumulated    water. 

^2Ssglldatlon_Coal_Co.,      3    IBSMA    22B     (July     31,    19B1) 

BB    I.D.    685 


Effluent  limitations  are  applicable  under  30  CFR 
715.17  to  discharges  of  drainage  from  areas  disturbed 
by  surface  coal  mining  an  d_reclamat  ign_oj:era  t  ions,  and 
not  only  to  discharges  of  drainage  from  an  "active  mine 
araa,"  as  defined  in  the  U.S.  Environmental  Protection 
Agancy's  regulations  for  effluent  limitations  under  the 
coal  mining  point  source  category,  set  forth  at  40  CFR 
Part  434. 

Under  the  provisions  of  30  CFR  715.17,  the  effluent 
limitations  are  not  applicable  to  any  discharge  or 
overflow  caused  by  precipitation  or  snowmelt  in  accord- 
ance with  the  regulations  of  the  U.S.  Environmental 
Protection  Agency  in  40  CFF  Part  434. 

Entitlement  to  an  exemption  from  the  application 
of  affluent  limitations  to  discharges  from  a  sedimenta- 
tion pond  resulting  from  a  precipitation  event  is  con- 
ditioned on  a  dem anstr at  ion  that  the  sedimentation  pond 
was  constructed  and  has  been  maintained  to  contain  or 
treat  the  volume  of  water  which  would  run  off  into  the 
pond  during  a  10-year  24-hour  or  greater  precipitation 
event . 

rh=>  U.S.  Env  iranment  al  Protection  Agency's  provi- 
sions, at  40  CFR  122.63(g)  and  (h)  ,  for  a  credit  for 
pollutants  in  discharges  attributable  to  intake  waters, 
if  applicable  under  30  CFH  715.17,  require  that  the 
credit  be  authorized  in  a  permit  for  a  surface  coal 
mining  and  reclamation  operation  on  the  basis  of  a 
demonstration  that  the  intake  water  is  drawn  from  the 
sami  bady  of  water  into  which  discharges  are  made. 


HYDROLCGIC  SYSTEM  PROTECTION  —  Continued 

G en erallj--Cont inued 

Under  30  CFR  715.17,  the  effluent  limitations  are 
to  be  applied  at  the  point  of  discharge  from  a  sedimen- 
tation pond  or  the  last  pond  in  a  series  of  sedimen- 
tation ponds,  absent  express  prior  approval  to  the 
contrary  by  the  regulatory  authority. 

I§land_Creek_Coal_Coi,  3  IBSMA  383  (Dec.  23,  19fal) 

bB  I.D.  1122 


A  regulatory  authority  can  grant  an  exemption  from 
the  requirement  in  30  CFR  715.17(a)  that  all  surface 
drainage  frou  the  disturbed  area  must  be  passed  through 
a  sedimentation  pond  or  a  series  of  sedimentation  pcnds 
before  leaving  the  permit  area  only  upon  a  showing  that 
the  disturbed  drainage  area  within  the  total  disturbed 
area  is  small  and  that  sedimentation  ponds  are  not 
necessary  to  meet  the  prescribed  effluent  limitations 
and  to  maintain  water  quality  in  downstream  receiving 
waters. 

Ap_ex_Coii_Inci,  4  IBSMA  19  (Mar.  2,  1982)    B9  I.D.  87 


The  requirement  of  30  CFR  717.17(a)(1)  that  all 
surface  drainage  from  the  disturbed  area  te  passed 
through  a  sedimentation  pond  before  it  leaves  the 
permit  area  is  a  preventative  measure;  a  showing  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a  violation  of  the  regulation. 

Under  30  CFR  717.17(a)  the  regulatory  authority 
may  grant  exemptions  from  the  requirement  that  drainage 
from  disturbed  area  be  passed  through  a  sedimentation 
pond,  but  only  on  the  basis  of  a  permittee's  showings 
(1)  that  the  disturbed  drainage  area  within  the  total 
disturbed  area  is  small  and  (2)  that  a  sedimentation 
pond  is  not  necessary  to  meet  effluent  limitations  and 
to  maintain  water  quality  in  downstream  receiving 
waters. 

"Disturbed  area."   The  term  "disturbed  area,"  for 
the  purposes  of  the  provisions  of  30  CFR  717.17(a)  for 
hydrologic  system  protection,  may  refer  to  an  area 
affected  by  the  construction  and  use  of  a  tool  shed. 


tvanti  Mining  Co.,  Inc. 


IBSMA  101  (July  lb,  1982) 

89  I.D.  378 


The  general  rule  is  that  all  discharges  from  a 
sedimentation  pond  which  receives  surface  drainage  from 
areas  disturbed  by  ongoing  surface  coal  mining  and 
reclamation  operations  must  meet  the  effluent  limita- 
tions expressed  in  30  CFR  715.17(a),  even  when  part  of 
the  drainage  received  by  a  particular  sedimentation 
pond  emanates  from  areas  not  disturted  ty  current 
operat  ions. 

Jef fcp_Sales_e_Minina_CoiX_Inc.  ,  4  IBSMA  14C  (Sept.  21, 
1982T  89  I.D.  467 


The  sedimentation  pond  requirement  of  30  CFR 
717.17(a)  is  a  preventive  measure;  thus,  proof  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a  violation  of  the  requireient . 

The  elements  of  proof  of  a  violation  of  the  sedi- 
mentation pond  requirement  are:   (1)  the  existence  of 
surface  drainage  from  areas  disturbed  in  the  course  of 
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mining  and  reclaim  tion  operations;  (2)  that  such  drain- 
age was  not  passed  through  a  sedimentation  pond;  and  (3) 
that  tlie  drainaje  left  the  permit  area. 

An  operator  of  an  underground  coal  mine  must  under- 
take practices  to  control  and  minimize  water  pollution 
which  include,  but  are  not  limited  to,  preventing  water 
contact  with  acid-  or  tox ic- f or min j    materials  and  mini- 
mizing water  contact  time  with  waste  materials. 

An  alleged  violation  of  the  effluent  limitations 
prescribed  in  JO  CFR  717.17(a)  cannot  be  upheld  where 
the  evidence  shows  that  the  drainage  identified  in  the 
notice  or  violation  neither  originated  in  an  area  dis- 
turbed by  the  surface  coal  mining  and  reclamation 
operations  nor  became  commingled  with  drainage  from 
that  disturbed  area. 

The  effluent  limitations  prescribed  in  30  CFR 
71/.  17  (a)  affly  to  all  discharges  that  include  drainage 
from  areas  disturbed  by  surface  coal  mining  and 
reclamation  operatijns. 

£___________"_£____£__«  4  IBSMA  227  (Dec.  17,  1982) 

89  I.D.  632 


JO  CFR  715.17(f)  is  a  preventive  measure,  and 
proot  of  the  occurrence  of  the  harm  it  is  intended  to 
prevent  is  not  necessary  to  establish  a  violation  of 
its  reguirement. 

_____£2±__£__.  /14  IBLA  <48  (June  28,  1983) 


An  alleged  violation  of  the  effluent  limitation 
for  pH  set  forth  in  30  CFR  715.17(a)  is  properly  upheld 
on  the  basis  of  a  Hach  test  showing  an  acidity  reading 
of  u    or  lower,  in  the  absence  of  evidence  that  the  Hach 
test  wis  not  properly  administered. 

Where  there  is  no  adverse  physical  impact  from 
current  mining  on  water  guality  resulting  from  previous 
mininj  there  is  no  disturtance  that  requires  compliance 
with  30  CFR  715.17  (a)  . 

Darmac_Coal_Co:L,  /U  IHLA  100  (June  30,  1983) 


IMPOUNDMENTS 

Generally 

"Appropriate  contour."  "Appropriate  contour," 
as  usej  in  30  CFrt  715.1U(e),  is  not  synonomous  with 
"approximate  original  contour." 

Although,  in  general,  a  permanent  impoundment 
should  be  contoured  before  it  is  filled  with  water,  on 
the  evidence  available  in  this  case,  we  decline  to  hold 
that  the  reclamation  technigues  used  were  illegal. 

________£____»  3  IBSMA  188  (July  15,  1981)  88  I.D.  652 


INITIAL  REGULATORY  PROGRAM 
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already  taken  enforcement  action  against  the  same 
v  iolat ion. 

___§_£_______£____»  2  IBSMA  158  (July  25,  1S80) 

87  I.D.  J2U 


Sec.  521(a)  (1)  of  the  Act  does  not  have  effect 
during  the  initial  regulatory  program. 

£______________Inc_,  2  IESMA  261  (Sept.  2U,  1980) 

87  I.E.  <*30 


Compliance  with  state  mining  permit  conditions 
does  not  excuse  noncompliance  with  the  initial  Federal 
performance  requirements. 


________£_________________£__£__»  ^  ibsma  iui 

(Nov.  2«,  1960)"""  67  I.D. 


570 


During  the  initial  regulatory  program  a  critical 
determinant  of  the  jurisdiction  of  the  Office  of  Sur- 
face Mining  Reclamation  and  Enforcement  over  a  surface 
coal  mining  operation  conducted  on  lands  within  a  state 
is  whether  the  operation  is  subject  to  state  regulation 
within  the  scope  of  any  of  the  initial  Federal  perfor- 
mance standards. 

The  Office  of  Surface  Mining  Reclamation  and 
Enforcement  has  jurisdiction  to  enforce  the  initial 
Federal  performance  standards  against  a  surface  distur- 
tance in  Kentucky  of  less  than  2  acres  and  the  Federal 
2-acre  exemption  set  forth  in  30  CFR  70C.11  (t)  is  net 
applicable  where  the  disturbance  is  physically  related 
to  a  surface  coal  mining  operation  under  permit  frcn  the 
Commonwealth  of  Virginia,  and  where  the  disturtance  is 
not  a    discrete  operation  but  was  undertaken  in  further- 
ance of  the  Virginia  operation. 

Black wgo__Fuel_Co___Inc. ,  2  IESMA  359  (Nov.  2U, 

-980)  ~  67  I.e.  579 


Because  compliance  with  state  mining  permit  condi- 
tions does  not  excuse  noncompliance  with  the  initial 
Federal  performance  reguirements ,  a  decision  by  a  state 
regulatory  authority  not  to  include  a  haul  road  within 
the  area  under  state  permit  does  not  preclude  applica- 
tion of  the  Federal  retirements  to  the  road. 


J*__A__£o___£o_.  3  IESMA  111  (Apr.  27,  1981) 


88  I.D.  U92 


During  the  initial  regulatory  program,  CSM  may 
defer  to  the  state  for  an  initial  determination  on 
valid  existing  rights,  but  when  that  determination  is 
properly  questioned,  OSM  has  an  independent  responsi- 
bility to  review  it  to  ensure  that  it  was  made  in  com- 
pliance with  the  initial  program  regulations. 

jJ.2J12ld_.Hi_  John  son,  3  IBSMA  118  (Apr.  27,  1981) 

88  I.D.  U95 


General 1_ 

Th">  Secretary  of  the  Interior,  through  the  promul- 
gation of  regulations,  has  determined  that  sec.  521(a)  (1) 
of  the  Act  does  not  apply  during  the  initial  regulatory 
program. 

OSM  is  rejuireJ  to  issue  a  notice  for  violations 
of  th?  initial  regulatory  program  even  if  a  state  has 
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SURFACE_«ININJ_CONrROL_AND_R£CLAMATION_ACT_OF_J97  7 
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Compliance  with  state  mining  permit  conditions 
does  not  excuse  noncompliance  with  the  initial  Federal 
performance  standards. 

nountain_Enter£rises_C2al_Co. ,  J  IBSMA  33b  (Sept.  25, 
1981)  "  88  I.D.  8bl 


"Permittee."   For  purposes  of  the  initial  regula- 
tory pro-jram,  one  who  conducts  a  surface  coal  mining 
operation  is  a  "permittee,"  whether  or  not  required  to 
hold  a  permit  under  state  law,  and  is  responsible  tor 
compliance  with  performance  standards  applicable  to  the 
operation. 

Jewe^l_Smo^ele5S_Coal_Corj:..,  U    IBSMA  211  (Dec.  17, 
1932)  "  89  I.D.  b2U 


Under  30  CFR  710.11(2) (l)  of  the  initial  regula- 
tory projram,  a  person  conducting  coal  mining  opera- 
tions must  obtain  a  permit  if  a  permit  is  required  by 
th?  State  in  which  the  mining  occurs. 

The  extraction  or  coal  as  an  incidental  part  of 
privataly  financed  construction  is  not  an  activity 
excluded  as  such  rrom  the  coverage  of  the  performance 
requirements  jf  the  initial  regulatory  projram. 


ijOb3l_Bartlei,  4  IBSMA  219  (Dec.  17,  19B2)  89  I.D. 


628 


Th?  owner  of  a  surface  coal  mining  operation  who 
operates  a  coal  refuse  disposal  area  without  a  permit 
required  by  State  regulation  may  properly  be  cited 
by  OSM  for  violation  of  30  CFR  710.11(a)  (2),  which 
requires  compliance  with  State  permit  requirements. 

ESE^£Ii£_Steel_Cor£i_6_BCNR_Mininj._Corr;!__vi_0f  t  ice_of 
Sur £ ace_Min  in_i_Reclaraat  ion_&_£nf  orcement ,  79  IBLA  315 
TSar.  21,  1984) 


As  a  jeneral  perfDrmance  obligation  under  the  ini- 
tial Federal  regulatory  program,  a  person  who  conducts 
surface  coal  mining  and  reclamation  operations  on  and 
after  Xay    3,  1978,  must  obtain  a  state  permit  for  the 
operations  if  required  to  do  so  under  state  law.   When 
state  law  defines  surface  coal  mining  to  include  explo- 
ration activity,  the  Federal  performance  obligation 
extends  to  such  activity. 

The  jeneral  performance  obligation  under  the  ini- 
tial Federal  regulatory  program  that  a  person  who 
conducts  surface  coal  mining  and  reclamation  operations 
on  and  after  May  ),  1978,  must  obtain  a  state  permit 
tor  the  operations  if  required  to  do  so  under  state  law 
is  applicable  to  persons  who  allow  mininj  operations  on 
lands  under  their  legal  control  even  when  the  persons 
are  not  actually  enjaged  in  the  mining  operations. 

The  oblijation  under  the  Federal  initial  regula- 
tory pragram  af  a  person  who  conducts  surface  coal 
mining  and  reclamation  operations  to  obtain  a  state 
permit  for  the  operations  if  required  to  do  so  under 
state  law  is  applicable  only  in  the  context  of  mining 
operations  conducted  on  and  after  May  3,  1978;  there- 
fore, action  by  OSM  to  enforce  the  obligation  was  not 
properly  upheld  in  the  absence  of  evidence  that  the 
subject  raining  activity  occurred  after  that  date. 

J3M  satisfied  the  burden  of  persuasion  in  support 
of  an  allejed  vialation  of  the  permit  requirement  in 
30  CFR  710.11(a)  (2)  when,  in  an  evidentiary  hearing, 
OSM  demonstrated  that  the  subject  mining  activity 
was  conducted  atter  May  3,  1978,  and  that  OSM  had  been 


— Con  tin  ued 
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unable  to  discover  evidence  of  a  state  permit  covering 
the  activity,  and  the  person  charged  with  the  viola- 
tion did  not  offer  any  documentary  evidence  in  support 
of  the  assertion  that  the  subject  mining  activity  was 
covered  by  an  existing  state  permit. 

OSM  lacked  regulatory  authority  to  enforce  the 
special  performance  standards  in  30  CFR  /lb. 5(c) 
(applicable  to  anthracite  surface  coal  mininj  and 
reclamation  operations  in  the  Commonwealth  of 
Pennsylvania)  with  respect  to  surface  coal  mininj  and 
reclamation  operations  conducted  only  tefore  Cay  3, 
1978. 

Where  OSM  demonstrated  in  an  evidentiary  hearing 
that  particular  surface  coal  mining  and  reclamation 
operations  were  not  covered  by  a  state  approved  mining 
plan  at  the  time  of  OSM's  inspection  of  the  operations, 
OSM  was  precluded,  as  a  matter  of  law,  from  establish- 
ing its  allegation  that  the  person  conducting  the 
mining  operations  had  failed  to  accomplish  backfilling 
in  accordance  with  an  approved  mining  plan. 

Bell_Coal_Co.._vi_Cf  f  ice_o  f  _Sur  f  ace_flin  in3_Reclama  t  ion 

!_E££°I££2S!li_I2D._2££:2!i5i!J£E.iti°!i)-'  dl  IBIA  385 
(June  28,  1984) 


INSPECTIONS 

Generally 

where   extraordinary    circumstances    exist    an    entry 
made    by    an    inspector    without    prior    presentation   of 
credentials    complies    with    the    requirements    of     3C    CFR 
721.12  (a)  . 

Consolidation_Coal_Coi,     2    IBSMA    21     (Feb.    13,    19b0) 

H7    I.E.    59 


An  inspector  may  document  conditions  or  practices 
discovered  during  an  inspection  that  are  telieved  tc 
violate  the  Act  or  regulations  by  takinj  photographs. 


las.fo.y.si-.S.iaiiii-Co.i <  *   ibsma  70 


(May  lb,  1980) 

87  I.E. 


172 


The    regulation,     30    CFR    715.11(1),    requiring    that 
authorizations    to    operate    be   available    for    inspection 
at    or    near    the   minesite    obligates    the    permittee   or    mine 
operator    to   maintain    those    authorizations    where    they 
are    readily    available    for    review    by   an    inspector    during 
an    on-site    inspection.       However,     if    the    authorizations 
are    not    immediately    available   and    the    inspector    wants 
to    review    them,    he    or    she    must    specifically    direct    that 
they    be    produced    within    a    reasonable    time. 

Branham_and    Baker_Coal    Coix_Incir     2    IBSMA    2C9    (Aug.    2b, 
1980l    "  87    I.E.     377 


An   OSM    inspector    who,    after   a    reasonably   diligent 
search,    does   not    find   a   mine   employee    with    some   degree 
of    management    or    supervisory    authority    and    whc    is    not 
asked    for    identification    by   other   employees,    may    con- 
duct  an    inspection    without    the   prior    presentation    of 
credent lals. 


£aEitol_Fuelsi_Inci,    2    IBSMA    2bl     (Sept. 


2a,     1S8C) 

87    I.E.    U3C 


102  b 


SUHFaCS_MINING_CONrROL_ANE_RECLAMATigH_ACT_OF_.1977 
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Geneially--ContinuJl 

1'not    presentation    of   credentials    by    an   OSM 
inspector    is    not    tejuir-id    when    no    employee   of    the 
operator    is    present    on    the    rcinesite. 

____ _2___2____3-_    Inc.,     3    IBSMA    17b     (June    26,    1981) 

88  I.D.  613 


NCTICES  CF  VICLATICN--Continued 

Generally-- Con  tin ued 

Since  no  provision  in  the  regulations  makes  inter- 
ference with  an  inspection  administratively  sanction- 
able,  a  notice  of  violation  is  net  proper. 

________________£__<  2  IESMA  70  (May  lb,  19H0) 

87  I.D.  172 


DSP.  has  a  duty  to  investijate  thoroughly  a 
citizen's  accusation  that  a  state  has  failed  to  meet 
its  oblijations. 

_______i_I!___<  *    IbSMA  188  (July  15,  1981)  88  I.D.  652 


OSM  inspectors  are  not  required  by  sec.  517(b)  (3) 
of  the  Act  and  30  CFR  721.12(a)  to  present  their  cre- 
dentials prior  to  inspecting  an  inactive  minesite  at 
which  no  one  associated  with  the  mining  operation  is 
present . 

_illi_______o_n_on,  3  IbSMA  377  (Dec.  16,  1981) 

88  I.D.  1112 


where  OSM  tails  to  hold  an  informal  assessment 
conference  within  b0  days  of  the  request  and  the  perscn 
assessed  a  civil  penalty  timely  objects  to  the  date  of 
the  conference  but  alleges  no  actual  prejudice,  no 
relief  is  appropriate. 

Where  CSK  fails  to  hold  an  informal  assessment 
conference  within  60  days  of  the  request  and  the  person 
assessed  a  civil  penalty  timely  objects  to  the  date  of 
the  conference  but  then  does  not  forward  the  proposed 
penalty  with  its  petition  for  review,  the  petition  must 
be  dismissed. 


________________  2  IBSMA  1U7  (July  25,  19bC) 


87  I.E.  319 


Wuere  a  State  has  acquired  primacy  over  the 
rejulation  of  surface  mining  operations  within  the 
State,  3SM  is  required  to  conduct  an  immediate  Federal 
inspection  on  the  basis  of  a  citizens*  complaint  under 
30  CFR  8<*2.  11(b)  (1)  only  it  the  person  requesting  the 
inspection  provides  adequate  proof  that  an  imminent 
danger  ^xists  and  that  the  State  regulatory  authority 
has  tailed  to  taka  appropriate  action. 


Donald_St._Cldir_et_ali(  77  IBLA  Z6i     (Nov. 


Int erier ence 


30,  1983) 

90  I.  D.  U96 


CSC,  is  required  to  issue  a  notice  for  violations 
of  the  initial  regulatory  program  even  it  a  state  has 
already  taken  enforcement  action  against  the  same 
v  iolat ion. 


K  aiser_Stee_l_Corj:^ 


2    IBSMA    158     (July    25,     198C) 

87    I.E. 


324 


Violations  of  sec.  522(e)  of  the  Act  may  be  the 
subject  of  notices  of  violation  under  30  CFR  722.12. 

__________-_________>  2  IBSMA  270  (Sept.  24,  1980) 

8/  I.E.  "3U 


A  lermittee's  refusal  to  allow  OSM  to  take  photo- 
graphs is  an  interference  with  the  inspection  that  is 
sanctionable  under  the  Act. 

Since  no  provision  in  the  regulations  makes  inter- 
ference with  an  inspection  administratively  sanction- 
able,  a  notice  of  violation  is  not  proper. 

Since  the  reviewing  authority  may  use  interference 
with  an  inspection  ajainst  the  permittee  in  any  way 
defied  appropriate,  a  permittee  who  interferes  with  an 
inspection  does  so  at  the  risk  of  severely  prejudicing 
its  own  case. 


A  modification  of  a  notice  of  violation  can  change 
obligations  in  any  way  necessary  to  ensure  compliance 
with  the  Act  and  regulations  so  long  as  the  specificity 
requirements  ot  sec.  521(a)  (5)  of  the  Act  are  met. 

OSM  does  not  have  authority  to  extend  the  abate- 
ment period  in  a  notice  of  violation  beyond  90  days. 

__________£_______.  3  IESMA  218  (July  28,  1981) 

88  I.D.  672 


i:_____S___i_iI>___'o_,  2  IBSMA  70  (May  16,  19a0) 

87  I.D.  172 


NOTICES  OF  V IOLAT ION 

Gen  -rally 

The  Office  of  Surface  Mining  Reclamation  and  En- 
forcement is  authorized  to  issue  a  notice  of  violation 
for  noncompliance  with  the  initial  regulatory  projram 
even  ii  a  state  has  already  initiated  enforcement  ac- 
tion for  the  same  violation. 


S3it2y.SL_5.iD.iliJ_i.2i'  ^  IBSMA  5  (Jan. 


21,  1980) 

87  I.D.  9 


where  CSK  fails  to  serve  permittee  with  copy  of 
a  proposed  assessment  and  of  the  worksheets  showing 
the  computation  within  30  days  of  the  issuance  ot  the 
notice  of  violation,  pursuant  to  regulation,  such  fail- 
ure shall  not  result  in  administrative  relief  since  the 
regulation  is  directory  rather  than  mandatory. 

_______________ .  3  IESMA  371  (Nov.  30,  1981)  68  I.D.  1025 


Where  CSM  erroneously  includes  a  violation  that 
has  previously  been  vacated  in  assessing  and  pleading 
the  amount  cf  a  civil  penalty  prior  to  the  hearing  in  e 
review  proceeding,  but  then  discovers  its  error  and 
substitutes  a  different  violation  in  its  point  computa- 
tion at  the  time  of  the  hearing,  such  substitution  is 


1027 


__RO___MM_______R_-_A_______AM_________2_____2 

--Continued 

NOTICES    OF    VIOLATION--Cont inued 

uenj  rally.-- Co  ntinued 

proper  under  u)  CFR  14.1157  (b)  (1)  unless  the  petitioner 
can  demonstrate  prejudice. 

S_hara_Coal_Co..1._Inc..,  <i    IBSMA  16b  (Oct.  12,  1982) 

H9  I.  C.  505 


Under  JO  CFR  722.14(a),  issuance  of  a  notice  ot 
violation  is  complete  only  when  the  notice  is  either 
personally  served  by  physical  tender  to  an  appropriate 
person  or  actually  or  constructively  received  by  such 
person  in  the  nails.  The  mere  mailing  of  the  notice 
does  not  constitute  issuance,  even  if  there  has  been 
oral  notification  to  the  recipient  of  its  -ailing. 


Con30lidation_C3.al_Co^,  5  IBSMA  fa  (Feb.  2, 


19b  J) 

90  I.  D.  «9 


Where  the  Office  of  Surface  (lining  Reclamation  and 
Enforcement  issued  a  notice  of  violation  charging  a 
violation  of  regulations  in  30  CFR  Part  211  (1980)  at 
a  surface  coal  mining  operation  on  Indian  land,  the 
notice  was  properly  vacated  since  the  scope  provision 
of  those  regulations,  JO  CFR  211.1(a),  specifically 
excluded  from  the  coverage  of  JO  CFR  Part  211  opera- 
tions on  Indian  land. 

££§^2il_£2it_i2i_li_QtLi£S_°l_Surf ace_Rininj_Reclama; 

EiiQ._§._EQl _E____q_.  '<j~ibia  iu  (Feb.  J,  i9buj 


The  owner  of  a  surface  coal  mining  operation  who 
operates  a  coal  refuse  disposal  area  without  a  permit 
required  by  State  regulation  may  properly  be  cited 
by  OSM  for  violation  of  30  CFR  710.11(a)(2),  which 
requires  compliance  with  State  permit  requirements. 

__E_____________°_E_____£_____Q____________________2_ 

____________________§_________2_2_____Q_»  '9  IBLA  315 

(S"ar7-2l7~19buj" 


Permittees 

A  permittee  is  a  proper  party  to  be  issued  a 
notice  of  violation  under  the  Act  and  a  lease  agreement 
between  a  permittee  and  a  private  party  cannot  relieve 
the  permittee  from  its  responsibilities  under  the  Act. 

__i_22________2____2_»  2  IBSMA  118  (June  27,  1980) 

87  I.D.  2<*S 


__RI_____I_I______TRQL_AND_RECLAMATICN_ACT_CF_19  77 

--Continued 

NOTICES  OF  VIOLATION--Continued 

Permittees—Continued 

During  the  initial  regulatory  program  the  person 
named  in  the  state  permit  for  a  surface  coal  Dining 
operation  is  the  permittee  with  respect  to  that  opera- 
tion and,  as  such,  a  proper  person  to  be  issued  a 
notice  of  violation  concerning  the  operation. 

________2____Q___°Q_______2Q___Q__»  *  IBSMA  350 

75ept.  25,  1981)  "  8b  I.D.  8b7 


Under  the  initial  regulatory  program  one  who 
conducts  a  surface  coal  mining  operation  regulated  ty  a 
state  under  state  law  is  a  permittee  whether  or  not 
required  to  hold  a  permit  under  state  law.   The  per- 
mittee is  responsible  tor  compliance  with  the  per- 
formance standards  applicable  to  the  operation.   It 
there  is  question  as  to  who  is  responsible  for 
compliance  with  those  standards,  it  is  proper  fcr  the 
inspector  issuing  the  notice  ot  violation  to  cite  all 
of  the  parties  who  may  be  responsible.   If  a  cited 
party  can  submit  sufficient  proof  that  it  is  not 
responsible  for  compliance,  the  violation  will  net  te 
considered  a  violation  by  that  party. 

Under  the  initial  regulatory  program,  it  there  is 
no  valid  permit  in  existence  with  respect  to  a  coal 
mining  operation  and  the  coal  is  being  mined  pursuant 
to  an  oral  lease,  both  the  party  extracting  the  coal 
and  the  lessor  can  be  considered  to  te  permittees,  as 
both  have  the  ability  to  exercise  control  over  the 
operat  ions. 

_______2_-__2_________-___2__-_____°_-__2_______-A___2- 

s__f-_e  ___ in__ Be_______2____ En_°_______'  ^9  IBLA  3 5 C 

"(Mar7  227  1984)"  91  I.D.  159 


Remedial_Actions 

When  a  permittee  does  not  have  approval  frcm  the 
regulatory  authority  for  an  exemption  from  the  require- 
ments of  the  Act  at  the  time  of  an  OSM  inspection,  the 
inspector  may  properly  require  remedial  action  of  a 
reclamation  nature  in  a  notice  of  violation. 

_____Y._______°____2_<  2  I -SUA  270  (Sept.  2U,  19fcC) 

87  I.D.  M3<J 


The  remedial  action  required  in  a  notice  of  vio- 
lation may  be  modified  in  the  document  terminating  the 
notice  if  the  termination  clearly  shows  in  writing  the 
remedial  action  accepted  by  OSM  as  an  alternative 
abatement . 


OSM  may  rely  on  state  records  to  determine  the 
permittee  ot  an  area. 

Competent  evidenca  that  the  person  listed  in 
state  records  as  permittee  over  an  area  had  no  legal 
right  under  state  law  to  mine  or  reclaim  that  area  and 
that  the  person  wis  not  conducting  mining  or  reclama- 
tion operations  there  as  contemplated  in  30  CFR  700.5 
(1978)  is  sufficient  to  rebut  a  prima  facie  showing 
that  the  person  is  the  permittee. 


_____2___£2_I__2_.  ^  IBSMA  100  (Apr.  21,  19bl) 

88  I.D.  U7U 


Specif iciti 

The  failure  of  an  OSM  inspector  to  set  forth  with 
reasonable  specificity  in  a  notice  of  violation  the  na- 
ture of  the  alleged  violation  and  the  required  remedial 
action  will  result  in  a  vacation  of  the  notice. 


______-____«  1     IBSMA  12b  (Apr.  27,  1981)    8b  I.D.  500 


_,1_______2____2_>  2  IBSMA  38  (Apr.  3,  1980)  B7  I.e.  119 
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SyRFACi_MININ3_CONTRgL_AND_RECLAMATION_ACT_OF_J97  7 
--Cont  mued 


§M£IA£I_!lININ2_£2!ilM2J:_AN2_EI£LAi?A2I2N_i£l_2I_J97j 
--Cont  inued 


NOTICES    OF    VIOLATION--Continued 


PERMIT    APPLICATION--Continued 


Specificity_--Continued 

A    notice   of    violation   containing    an    improper    cita- 
tian    t3    the    regulations    is    reasonably    specific    where 
the    narrative    description    of    the    alleged    violation 
accurately    notifies    the   permittee    of    the    nature    of    the 
alleged    violation. 


Island    Creek    Coal 


2    IBSMA    125     (July     3,    1980) 

H7    I.D.     304 


Under  the  circumstances  of  this  case,  it  was 
error  for  the  Administrative  Law  Judge  to  vacate  a 
notice  af  violation  on  his  own  motion  on  the  grounds 
that  it  lacked  reasonable  specificity  as  required  by 
sec.  521  (a)  (5)  of  the  Act  when  the  parties  expressed 
no  contusion  about  the  nature  of  the  alleged  violation. 


£Ei£tgn_Cgal_Co^i_Inci,  2  IBSMA  31b  (Nov. 


,  1980) 
87  I.D . 


521 


When  a  notice  of  violation  is  issued  on  the  basis 
of  an  alleged  violation  of  a  regulation,  but  the  regu- 
lation was  amended  prior  to  the  inspection,  the  notice 
may  be  sustained  only  if  the  condition  cited  clearly 
remains  a  violation  under  the  amendments  and  is  so 
stated  that  the  permittee  knows  or  should  know  the 
nature  ot  the  violation  cited  and  the  remedial  action 
require 3 . 


a*tiLi;_S!ile_Coal_Coi,  2  IBSMA  iJ2     (Nov.  /,  1980) 

87  I.D. 


557 


A  notice  ot  violation  is  reasonably  specific,  in 
accordance  with  10  U.S.C.  *  1271(a)  (5)  (Supp.  II  1978), 
when  it  is  sufficient  to  juide  the  review  and  abatement 
processes  without  actual  prejudice  to  the  recipient  as 
th?  result  of  any  ambiguity  in  the  notice. 

E§E££°_£°I!5truc  tio^Co.^Inc^,  *    X^SMA  3  72  (Nov.  2b, 
19^10)  "  87  I.D.  584 


A  notice  of  violation  is  reasonably  specific  and 
satistias  the  requirements  of  sec.  521  (a)  (5)  of  the  Act 
where  it  clearly  describes  the  practices  or  circum- 
stances alleged  t)  be  in  violation  of  the  regulations, 
accurately  identifies  the  particular  regulations 
allegedly  violated  by  these  practices  or  circumstances, 
and  describes  the  remedial  action  required  to  abate 
earh  violation.   rfhere,  after  the  3SM  inspector 
explained  the  violations  and  remedial  actions  to  the 
opsratDt,  the  operator  indicated  that  he  understood 
each  ot  the  violations  alleged  and  remedies  rejuired, 
an  allegation  on  appeal  that  the  notice  ot  violation 
which  i't  the  foregoing  retirements  nevertheless 
lacked  specificity  will  not  be  upheld. 

5aii_Blankenshlf>  ,  5  IBSMA  32  (Apr.  2b,  1983)  90  I.D.  174 


General ^--Continued 

regulations  do  not  require  an  operator  who  has  ceased 
all  mining  operations  prior  to  the  approval  of  a  state's 
permanent  program  to  obtain  a  permanent  program  permit. 

Where,  under  circumstances  of  this  case,  it  is 
determined  that  reclamation  operations  proceeding  under 
an  interim  permit  do  not  require  a  permanent  program 
permit,  such  operations  need  not  comply  with  th€  public 
participation  and  substantive  reclamation  requirements 
of  the  permanent  program. 

Cit  izens_fgr_  t  he_Preser  va  tion_of_Kno_x_Coun  tj,  81  IELA 
209  (June  5,  1984) 


OSM  properly  takes  enforcement  action  against  the 
owner  of  a  surface  coal  mining  operation  who  fails  to 
submit  a  timely  and  complete  application  for  a  perma- 
nent program  permit  and  who  continues  to  operate  under 
an  interim  permit  after  8  months  following  approval  of 
a  state's  permanent  program. 

^i£3iI!i3_£iii2gI!§_loi_ESt  t£I_RS£i^5Jt_ionA_V  ir.gj.n  ia_D_. 
Hill,  82  IBLA  "37  (July  10,  1984)  "  91  I.D.  247 


PREVIOUSLY  MINED  LANDS 

Generally 

All  surface  water  drainage  from  the  area  disturbed 
by  surface  mining  and  reclamation  operations  must  comply 
with  the  effluent  limitations  of  30  CFR  715.17(a)  even 
if  it  originates  as  contaminated  ground  water  from  pre- 
viously mined  areas. 


Iia  va  t_Cgal_Coii_Inci,  2  IBSMA  249  (Sept. 


23,  1980), 
87  I.D.  41b 


Where  a  surface  coal  mining  operation  affects 
previously  mined  lands,  the  fact  that  an  alleged  viola- 
tion could  have  existed  before  the  present  operation 
does  not  relieve  the  permittee  from  r esponsi ti li t y  for 
t  he  v  iolat lcn . 

Central_Oil_and_Gasx_Inci,  2  IBSMA  308  (Oct.  <;3,  19b0) 

87  I.D.  494 


An  alleged  violation  of  the  effluent  limitation 
for  pH  set  forth  in  30  CFR  715.17(a)  is  properly  upheld 
on  the  basis  of  a  Hach  test  showing  an  acidity  reading 
of  4  or  lower,  in  the  absence  of  evidence  that  the  Hach 
test  was  not  properly  administered. 

Where  there  is  no  adverse  physical  impact  frcm 
current  mining  on  water  quality  resulting  from  previous 
mining  there  is  no  disturbance  that  requires  compliance 
with  30  CFR  715.17  (a)  . 

£iE22C_Coal_Co_.  ,  74  IBLA  100  (June  30,  1983) 


PERMIT  APPLICATION 


Generally 

OSM  properly  refused  to  conduct  a  Federal  lnspec- 
tiDn  Dr  undertake  enforcement  action  where  a  mine  owner 
continued  to  conduct  only  reclamation  operations  under 
an  interin  permit  after  8  months  following  approval  of 
a  state's  permanent  projram.   SMCRA  and  the  applicable 


PRIME  FARrLANDS 

Nejative_Determination 

when    a    state   does    not    issue   a    negative   determina- 
tion   on    the    existence   of    prime    farmlands    at    the    time 
the    permit    is    issued    and    OSM    alleges    a    violation    cf    the 


1C29 


SURFAS£_HININ3_CONTRgL_AND_RECLABATI0N_ACT_OF_2977 
--Continued 


SUROCE_KINING_CONTJpL_ANL_RECLAnATJON_ACT_OF_J9  72 
--Contin  ued 


PRIME    FARMLANDS--Continued 

Nejative_Deter[ninatign--Continuad 

prime  farmland  regulations,  the  permittee  must  demon- 
strate that  prime  farmlands  do  not  exist  on  the  site. 

A  negative  determination  on  tha  existence  of  prime 
faralands  issued  by  a  state  after  the  permittee  has 
been  cited  by  OSM  for  violating  the  prime  farmlands 
regulations  may  be  submitted  as  evidence  of  whether  or 
not  prime  farmlands  exist  on  tha  site,  but  it  is  not 
necessarily  entitled  to  retroactive  effect. 

Universal_Coal_Coi,    -i    IBSMA    200     (July    lb,    1961) 

8b    I.C.    657 


PUBLIC  HEALTH  AND  SAFETY 

I  mil  in  en  t  _Dan  jer 

30  CFR  710.11(a)  (2)  (li)  prohibits  operations  that 
"result  in"  imminent  danger  to  the  public. 

"Imminent  danger."   A  condition  constitutes  an 
lmminant  danger  t3  the  health  or  safety  of  the  public 
when  it  creates  the  possibility  of  substantial  injury 
that  a  rational  person,  cognizant  of  the  danger  in- 
volved, would  choose  to  avoid. 


ROADS 

Generally 

The  exception  clause  in  sec.  522(e)  (*4)  of  the  Act 
is  not  intended  to  allow  mining  activity  near  the  junc- 
tion of  a  mine  access  or  haul  road  with  a  public  road; 
its  purpose  is  merely  to  allow  access  or  haul  roads  to 
join  public  roads  by  excepting  them  from  the  setback 
requirement. 

Central_Qil_and_Gasx_Inc. ,  2  IBSHA  30b  (Oct.  2i,    I960) 

B7  I.E.  <*94 


In  a  steep  slope  mining  operation  all  highwalls 
must  be  completely  backfilled  after  mining  is  con- 
cluded, even  where  retention  of  an  access  road  has  been 
approved  as  part  of  a  postmining  land  use. 


l2lIia£_£reek_Elk horn_Hinina_Cor ,  2  IBSHA  341 
(HovT  24,-1980F~"  87  I.E. 


570 


£^rbon_Fuel_Coi,  3  IBSMA  207  (July  17,  1981) 


8b    I.E.    660 


A    road    used    in    surface   coal    mining    and    reclama- 
tion   operations   is   subject    to   regulation    ty   OSM,     in 
accordance   with    the    performance    standards   at    30   CFR 
715.17(1)  (2)  (iv)  ,    unless    it    is   shown    to    be    maintained 
with    public    funds. 

fetterolf_!1iDina_Salesx_Inc.  ,    n   IBSMA    29    (Mar.    15, 
1982) 


where    a   State    has    acquired    primacy    over    the 
regulation   of    surface    mining    operations    within    the 
State,    OSM    is    required    to    conduct    an    immediate    Federal 
inspection   on   the    basis   of   a    citizens'    complaint    under 
30    CFR    842.11(b)   (1)     only    if    the    person    requesting    the 
inspection    provides   adequate    proof    that    an    imminent 
danjer    exists    and    that    the    State   regulatory    authority 
has    failed    to    take    appropriate    action. 

2on*Id_Sti_Clair_et_al. ,     77    IBLA    283    (Nov.    30,    1983) 

90    I.D.     K96 


REVEGETATION 

Generally 

A  viilation  of  30  CFR  715.20(c)  is  proven  when 
it  is  demonstrated  that  the  temporary  cover  of  small 
grains,  grasses,  or  legumes  seeded  by  an  operator  is 
inadequate  to  control  erosion  until  a  permanent  cover 
is  established,  and  that  the  operator  has  failed  to 
take  other  measures  to  control  erosion  from  the  dis- 
turbed area. 


The  mere  nominal  status  of  a  road  as  a  public  road 
is  not  enough  to  bring  the  road  within  the  exclusionary 
language  of  30  CFR  710.5. 

The  exemption  from  regulation  provided  ty  the 
exclusionary  language  in  the  definition  of  "roads"  in 
30  CFR  710.5  is  for  the  benefit  of  governmental  enti- 
ties. 

To  be  exempt  from  regulation  under  the  Act,  in 
accordance  with  the  exclusionary  language  of  the 
definition  of  "roads"  in  30  CFR  710.5,  a  road  must  be 
shown  to  be  maintained  with  public  funds. 

"Roads  maintained  with  public  funds."   where  an 
access  and  haul  road's  public  status  is  conditioned  on 
a  coal  operator's  agreement  to  be  primarily  responsi- 
ble for  maintaining  the  road,  it  is  not  a  road  "main- 
tained with  public  funds"  within  the  meaning  of  this 
phrase  in  the  definition  of  "roads"  in  30  CBR  710.5. 


J§J!SiI_S5°!i§I§§5_Coal_Cor2i,  4 


IBSMA  51  (June  18,  19b2) 
89  I.E.  313 


M§J}££2_£°£Struc  tion  Co.t_Inc.,  2  IBSHA  372  (Nov.  26, 

1980)  "  87  I.D.  584 


A  violation  of  30  CFR  715.20(c)  is  proven  when  it 
is  demonstrated  that  an  operator's  initial  revegetation 
efforts  did  not  prevent  serious  erosion  and  that  the 
operator  failed  to  take  such  additional  timely  measures 
as  were  necessary  to  control  erosion. 


Sihara_Coal_Co.1._Inc;.,  4  IBSMA  166  (Oct. 


12,  1982) 

89  I.E.  505 


A  road  used  in  surface  coal  mining  and  reclamation 
operations  is  subject  to  regulation  by  OSM,  unless  it 
is  shown  to  be  maintained  with  public  funds. 

ZiE2±ni§_Fuelsx_Inc.1.,  4  IBSMA  185  (Nov.  30,  1982) 

89  I.D.  601 

liiainia  £uelsx_Inc.,  5  IBSHA  1  (Jan.  19,  1983) 

90  I.D.  1 

5«i_I°li_£Q3i_C0Oi«  5  IBSHA  44   (Apr.  2H.    1983) 

90  I.D.  181 
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SHALL    OPERATORS 


Generally-- Continued 

An    access    ana/or    haul    road    is    subject    to    regula- 
tion   as    part    ot    a    surface    coal    mining    operation    in    the 
absence    of    an    affirmative    demonstration    that    the    road 
is    maintained    with    public    funds. 


Jjiis!  1_S  Soke  less_Coal_  Cor  p_i( 
19B2) ~" 


IBSMA    211     (Dec.    17, 

89    I .D.    624 


Generally 

A   party   seeking    to    estop   the   Office   of   Surface 
Mining    Reclamation    and    Enforcement    from    asserting    that 
the    party    did    not    have    a   small    operator    exemption    for    a 
particular    permit   must   clearly    demonstrate    its   entitle- 
ment   to    the    estoppel. 

Diniel_Brosi_Coal_Cos.,    2    IBSMA    45    (Apr.    10,     I960) 

87    I.D.    138 


Main iena nee 

A    (artially    constructed    access    road,    if    used    to 
facilitate    mininj    operations,    is    a    road    for    purposes    of 
th?    initial    regulatory    program    and    therefore   subject    to 
the    maintenance    retirements    of    30    CFR    717.17(g)  (3)   (i)  . 


£i£!ta_Joal_Cor£. ,     2    IBSMA    9    (Jan.    ii,    19B0) 


87    I.D.    11 


"toad."       A    "road"    that    leads    from    a    coal    stock- 
pile   ot    an    underground    mining    operation    to    a    state 
road    and    over    which    coal    trucks    travel    in    moving 
between    the    stockpile    and    the    state    road    is    a    road 
within    th=>    meaninj    of    30    CFR    710.5    and    is    subject    to 
the    maintenance    requirements   of     30    CFR    717.17(j)  (3)  (i) 

The    road    maintenance    requirement    of     30   CFR 
71/. 17(])  (3)  (i)     is   a    preventive    measure    and    proof    of 
the    existence    of    the    harm    it    is    intended    to    prevent 
is    not    necessary    to   establish   a    violation   ot    that 
raguirement;    proof    of    the    road's    condition    and    main- 
t2nance    practices    of    the    road    is    required. 

Ssiii_£2§I_£2i.i_Jn.Si.     3    IBSMA    83     (Apr.     17,     1981) 

88    I.D.    448 


SIGNS     AND    MARKERS 

General  1  y_ 

The  requirement  ot  30  CFR  715.12(b)  that  mine  and 
permit  identification  signs  be  maintained  until  the 
release  ot  all  bonds  is  violated  if  such  signs  are  not 
present  during  an  inspection  and  the  permittee  has  not 
exercised  reasonable  diligence  to  maintain  them. 


E*iI_En^J.iz_£°iI_£°£E.i»  2  IBSMA  34  (Mar.  28,  1980) 

87  I.D. 


SPOIL  AND  MINE  WASTES 

General  ly_ 

"Excess."      when   evidence   does   not    support    a    find- 
ing   that    material    removed    from    an    underground    mine    is 
in   excess    of    that    which    will    te    necessary    to    achieve 
approximate   original    contour,    a   violation   of    30   CFR 
717.15    cannot    be    upheld. 

l£Bl!§ssee_Consolidated_Coal_Coii    Inc.,    3    IBSMA    145 
"(Apr.     30,     1981)     "  88    I.D.    508 


"Excess    spoil."      When    the    evidence    does    net    sup- 
port   a    finding    that    spoil    is    being    used    to    achieve    the 
approximate   original   contour   of    the    mined    area,    tempo- 
rary   relief    will    not    be   granted    from    an    alleged    viola- 
tion  of    the   requirements    for    the    handling    of    excess 
spoil    set    forth    in    30    CFR    715.15(a). 

Killi-.f.uarries^Inc..,     3    IESMA    357     (Sept.    29,     1981) 

88     I.D.    892 


Downslope 

"Downslope."      The   downslope    in   a    multiple    seam   or 
multiple   highwall    mining   operation    is   the    land    surface 
between    a    valley    floor   and    the    projected    outcrop   of 
the    lowest    coalbed    being    mined    along    each    highwall, 
not    the    area    between    a    valley    floor    and    the    projected 
outcrop   of    the    lowest   coalbed    under    permit. 

I§i2I!<L£i:e.ek    Coal_Coi,    2    IBSMA    125     (July    3,    1980) 

87    I.D.     304 

l2E£iJSi    £°ai    Corp.;.,     2    IESMA    173     (July    28,     198C) 

87    I.D.     331 


114 


Mine  identification  and  blasting  signs  must  be 
located  as  required  by  30  CFR  715.12(b)  and  (e)  . 

£iELtol_Fueli/__Inc:_,  2  IBSMA  261  (Sept.  24,  1980) 

87  I.D.  430 


"Downslope."   The  downslope  in  a  multiple  seam 
mining  operation  is  the  portion  of  the  permit  area 
below  the  actual  and  projected  outcrop  of  the  lowest 
seam  being  mined. 

I°£liii2_£2jl  £oiI-_10n_Reconsidera  tign).,  3  IBSMA  40 
(Mar.  16,  1981)  88  I.E.  367 


where  a  mine  identification  sign  is  located  on  one 
side  of  a  highway  and  is  clearly  visible  from  the  other 
siis  from  which  there  is  access  to  the  mine's  nearby 
processing  facility,  the  Board  is  unwilling  to  say 
that  that  is  insufficient  to  comply  with  the  require- 
ment of  30  CFR  IIS.  12  (b)  . 


£ti£2Q.i_£2iL_£2^.  3  IBSMA  292  (Sept. 


17,  1981) 

88  I.  C. 


826 


STATE  PROGRAM 

Generally 

Except  for  decisions  on  citizens'  complaints,  to 
which  a  different  rule  applies,  an  OSM  State  Director's 
decision  is  appealable  to  the  Board  under  43  CFR  4.1281 
only  if  the  decision  states  the  right  of  appeal. 

Where  a  State  has  acquired  primacy  over  the 
regulation  of  surface  mining  operations  within  the 
State,  OSM  is  required  to  conduct  an  immediate  Federal" 
inspection  on  the  basis  of  a  citizens'  complaint  under 
30  CFR  842.11(b)(1)  only  if  the  person  requesting  the 
inspection  provides  adequate  proof  that  an  imminent 
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surface_mininj_contkol_anc_fec;la(iaticn_act_of_2221 
--Con  tin  ued 

STATE    PROGRAM--Con t inued 

Generally-- Co ntin ued 

danger    exists    and    tint    the    State    regulatory    authority 
has    failed    to    take    appropriate    action. 

Donald    it^Clair    ot    al.,     77    IDLA    283    (Nov.     iO,    1983) 

90    I .D.    49b 


SM£I/j£E_i5I!iIN^_£Q!ilS2L_AND_R2CLAMATICN_ACT_CF_197  7 
--Continued 

STATE  REGULATION--Continued 

Gene rally-- Co ntinued 

the  area  under  state  permit  does  not  preclude  applica- 
tion of  the  Federal  requirements  to  the  road. 


£iil§_£°al_Co. ,  J  IESMA  111  (Apr.  27,  1981) 


btt  I.D.  492 


Where  a  Departmental  regulation  governing  surface 
mining  provides  that  no  change  to  state  laws  or  regula- 
tians  shall  be  effective  for  purposes  of  a  state  pro- 
gram until  approved  by  the  Department  as  an  amendment, 
new  state  laws  governinj  surface  coal  mining  reclama- 
tion rajuireients  may  not  be  implemented  until  such 
approval  is  given. 

S!ii»L2£i_£2^I_£2i«._l!l£i— y.i_2iIi£S_2l_Sur  f  ace_Kinin_j 
Rerlamati2n_|_En  f  Jt_cement  ,  81  IDLA  374  (June  2H ,  19B4) 


During  the  initial  regulatory  program,  CSM  may 
defer  to  the  state  for  an  initial  determination  on 
valid  existing  rights,  but  when  that  determination  is 
properly  questioned,  CSM  has  an  independent  responsi- 
bility to  review  it  to  ensure  that  it  was  made  in  com- 
pliance with  the  initial  program  regulations. 

R°nild_  W^_  Johnson  ,  3  IBSMA  118  (Apr.  27,  19B1) 

BB  I.D.  495 


STATi  REGULATION 

Generally 

Under  the  circumstances  of  this  case,  sufficient 
evidence  was  presented  to  show  that  unforeseen  cir- 
cumstances arose  during  regrading,  that  the  state  reg- 
ulatory authority  approved  a  change  to  the  permit  under 
its  established  ptocedures,  and  that  the  change  was 
carried  out  in  accordance  with  the  requirements  of 
30  CFR  71-j.  14  (b)  . 

Because  OSM  is  entitled  to  rely  on  the  permit 
package  as  evidence  of  the  conditions  under  which  min- 
ing and  reclamation  have  bean  approved,  the  failure  of 
a  state  regulatory  authority  to  require  written  docu- 
mentation of  approved  permit  changes  to  be  placed  in 
the  permit  package  exposes  a  permittee  to  potential 
liability  under  the  Act. 


Jraftjn  Coal  Co. 


Inc. 


2  IbSKA  31b  (Nov.  4,  1980) 

87  I.e. 


521 


The  requirement  ot  sec.  505(b)  of  the  Act, 
30  U.S.c.  «  l25'j(b)  (Supp.  II  1978),  that  the  Secre- 
tary oi  the  Interior  set  forth  any  state  law  or  regu- 
lation which  is  construed  to  be  inconsistent  with  the 
Act  does  not  impose  the  obligation  on  the  Secretary  of 
designating  every  state  interpretation  of  state  law 
which  might  be  inconsistent  with  Federal  law. 


l2lI§JS_£teek_Elkhgrn_Minin_;_Coi,  2  IBSMA  341 
(Nov.  24,  1980) 


87  I.D.  570 


During  the  initial  regulatory  program  a  critical 
determinant  of  the  jurisdiction  of  the  Ctfice  ot  Sur- 
face Mining  Reclamation  and  Enforcement  over  a  surface 
coal  mining  operation  conducted  on  lands  within  a  state 
is  whether  the  operation  is  subject  to  state  regulation 
within  the  scope  of  any  of  the  initial  Federal  perfor- 
mance standards. 

Black  wog:d_Fuel_Coii_I  n:L,  2  IBSMA  359  (Nov.  24, 

1980)     '  87     I.D.     579 


Because    compliance   with   state    mining    permit    condi- 
tions   does    not    excuse    noncompliance    with    the    initial 
Federal    performance    requirements,    a    decision    by    a   state 
rejulatory    authority    not    to    include    a    haul    road    within 


OSK    has    a    duty    to    investigate    thoroughly    a 
citizen's    accusation    that   a    state   has   failed    to   meet 
its   obligations. 

MiJLS.iirnell,     3    IBSMA    188     (July    15,    1981)    88    I.e.    b52 


Compliance    with    state    mining    permit    conditions 
does    not   excuse   noncompliance   with   the    initial    Federal 
performance    standards. 

5ieater_Pard«ei_Inci,     3    IBSMA    313     (Sept.    z4,     19fcl) 

88    I.D.    84b 

floun  tain_Enterp;rises_Coal_Co. ,     3    IBSMA    338     (Sept.    25, 
1981)    ~  Bb    I.D.    8bl 


STEEP-SLOPE    MINING 

General ly 

The    special    performance    standards    set    forth    in 
30    CFR    71b. 2    do    not    pertain    to    a    mining    operaticn    sufc- 
ject    to    regulation    as   a    mountaintop    removal    operation 
in    accordance    with    the    provisions    of    30    CFR    71b. j. 


J§^Sli_Smokeless_C2al_Corp_j 


4     IBSMA    51     (June    18,     1982) 
89    I.D.     313 


SUSPENSION    OR    REVOCATION    OF    PERMITS 


General ly 


Where  a  corporation  petitions  to  intervene  in  a 
suspension  or  revocation  proceeding  on  its  own  tehalf 
and  not  as  a  representative  of  its  members,  but  alleges 
no  injury  to  itself,  it  is  not  entitled  to  intervene  as 
a  natter  of  right  under  43  CFR  4.1110(c)(2). 

where  the  only  interest  asserted  by  one  petition- 
ing to  intervene  in  a  suspension  or  revocation  proceed- 
ing is  in  the  precedential  effect  of  the  ruling  to  be 
made,  and  the  ultimate  interest  of  petitioner  may  be 
asserted  in  another,  more  appropriate  proceeding, 
denial  of  permission  to  intervene  under  43  CFB 
4.1110(d)  is  not  an  abuse  of  discretion. 

B§Del_Coal_Co..x_Incix  Island  £r €ek_Coal_Co.  ,  4  IBSMA 
b9~(June  24,  1982)  "~89  I.D.  331 
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--Continued 


TEMPORARY     RELIEF 

Generally 

<*J  CFS  14. 1260  does  not  authorize  temporary  relief 
from  tha  requirement  of  <4  3  CFR  "4.1152(b)  that  a  proposed 
civil  jenalty  be  paid  into  escrow  pending  a  final  deter- 
mination on  the  merits  of  the  case. 

££a__t____l______I_c_,  2  IBSMA  2«9  (Sept.  23,  1980), 

87  I.D.  <4l6 


TIPPLES  AND  PROCESSING  PLA NTS--Con t in ued 

Ator  _ear_a_Minesite--Cont inued 

meaning  of  "surface  coal  mining  operations"  in  JO  CFR 
700.5. 


_ru__o___Co_l_Co_,  2  IESMA  96  (June  3,  1980) 


87  I.D.  196 


where  OSM  provides  the  maximum  time  allowable 
under  30  CFR  722.12(d)  for  the  abatement  of  a  viola- 
tion, an  Administrative  Law  Judge  may  not  effectively 
extend  this  time  by  granting  temporary  relief  from  the 
abatement  requirement. 

2l<i_M2Se_!3ii!orx_In£i'  3  IBSMA  2Ul  (Aug.  13,  1981) 

88  I.D.  737 


A  preparation  plant  which  is  located  1  mile  from  a 
deep  mine  that  processes  its  coal  through  the  plant  and 
which  is  permitted  to  the  same  person  as  is  the  mine  is 
both  at  or  near  the  mine  and  operated  in  connection 
with  the  mine. 

iiliinia_Ir°ni_Coal_6_Coke_Co. ,  2  IBSMA  165  (July  28, 
1980)  87  I.D.  327 


Applications 

Whare  an  application  for  temporary  relief  includes 
none  of  the  elements  required  by  <4  3  CFR  1.1263,  a  mo- 
tion to  dismiss  the  application  should  be  granted. 


M_u_r_b_r__Co_l_Co_,  2  IBSMA  b3  (May  16,  1980) 

87  I.D. 


176 


"Surface  coal  mining  operations."   Where  a  coal 
processing  facility  is  found  to  be  operated  in  connec- 
tion with  a  surface  coal  mine  and  is  located  less  than 
15  miles  from  three  active  surface  mining  pits,  that 
facility  is  "near"  the  minesite  within  the  meanin]  of 
"surface  coal  mining  operations"  in  30  CFR  700.5  under 
the  circumstances  of  this  case. 


Drummond_CgaJ_Coi,  2  IBSMA  189  (Aug.  6,  1980) 


87  I.D.  3<47 


Because  temporary  relief  is  an  extraordinary  rem- 
edy that  may  be  requested  in  a  pending  case,  an  appli- 
cation tor  temporary  relief  not  preceded  or  accompanied 
by  an  application  for  review  of  a  notice,  order,  or 
civil  panalty  should  be  dismissed. 


_niv_r__l_Coa__Co_,  3  IBSMA  218  (July  28,  1981) 

88  I.D. 


672 


"Surface  coal  mining  operations."   A  coal  loading 
facility  functionally  and  economically  integrated  with 
a  commonly  controlled  coal  mine  located  2  miles  away 
may  be  "near"  a  minesite  within  the  meaning  of  "surface 
coal  mining  operations"  in  30  CFR  700.5. 

fiethle_e___in___C_r__,  2     IBSMA  215  (Aug.  29,  1980) 

87  I.D.  38C 


Evidence 

where  an  applicant  for  temporary  relief  fails  to 
provide  sufficient  evidence  to  support  the  showings  re- 
quired by  sec.  525(c)  of  the  Act,  it  is  error  to  grant 
such  relief. 


Mauersberj._Coa.l_Co.;.,  2  IBSMA  63  (Bay  16,  1980) 

87  I.D. 


176 


"Surface  Coal  Mining  Operation."  A  tipple  located 
200-300  feet  from  a  minesite  is  a  "surface  coal  mining 
operation"  within  the  meaning  of  30  CFR  700.5  when  the 
tipple  processes  and  stores  all  of  the  coal  extracted 
from  that  mine,  the  mine  is  owned  by  the  owners  of  the 
corporation  owning  the  tipple,  and  the  mine  was  leased 
in  order  to  supply  coal  to  the  tipple. 

J?o£erts__r_)thers_Co_l_Co____nc_,  2  IBSMA  284  (Sept.  26, 
1980)  ~  87  I.D.  1439 


A  party  seeking  temporary  relief  from  enforcement 
action  by  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  must  show  a  substantial  likelihood  that  the 
findings  and  decision  of  the  Administrative  Law  Judge 
in  the  matter  to  which  the  application  relates  will  be 
favorable  to  the  applicant. 

Sham roc k _Coa 1 _______ nc_____Of_ic__o__S_r_ac__Hini__ 

KecIa__tio_______or_____t,  61  IBLA  37U  (June  28,  198U) 


"Surface  coal  mining  operations."   when  a  tipple 
is  operated  in  connection  with  two  surface  coal  mines 
and  is  located  7  and  13  miles  from  those  mines,  that 
tipple  is  held  to  be  "near"  the  minesite  within  the 
meaning  of  "surface  coal  mining  operations"  in  30  CFB 
700.5. 


M2l2S£i!i£_£23l_Cor£_,  <?  IESMA  325  (Nov. 


7,  1980) 

87  I.D. 


554 


TIPPLES  AND  PROCESSING  PLANTS 


At_or  Near_a_M_nesit_ 

"Surface  coal  mining  operations."   where  a  coal 
processing  facility  is  functionally  and  economically 
integrated  with  several  neighboring  surface  coal  mines 
but  is  9  miles  distant  from  tha  closest  of  those  mines, 
that  facility  may  be  "near"  a  minesite  within  the 


"Surface  coal  mining  operations."   Where  a  coal 
loading  facility  is  found  to  be  operated  in  connection 
with  several  neighboring  coal  mines  tut  is  11.2  miles 
distant  from  the  closest  of  those  mines,  the  facility 
may  be  "near"  a  minesite  within  the  meaning  of  "surface 
coal  mining  operations"  in  30  CFR  700.5. 

I§lcon_Coal_Co___Inc_,  2  IBSMA  U06  (Dec.  31,  1980) 

87  I.D.  669 
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--Continued 

TIPPLES  AND  PROCESSING  PLA NTS--Con tinued 

At_or  Near_a_Minesi te--Continued 

"Surface  coal  mining  operations."   Here  evidence 
that  a  coal  processing  facility  receives  some  undis- 
closed percentage  of  the  coal  production  of  two  mines 
operated  in  connection  with  the  facility,  and  located 
distances  of  a  and  11  miles  from  the  facility,  is  not 
sufficient  to  establish  that  the  facility  is  "at  or 
neat"  either  of  the  mines,  within  the  meaning  of  the 
definition  of  "surface  coal  mining  operations"  at 
JO  CFK  700. b. 

SStt2_22il_£2i/  3  IBSMA  2b0  (Aug.  .20 ,  19al)  8b  I.  C.  745 


"Surface  coal  mining  operations."   Under  the  facts 
of  this  case  a  processing  plant  located  22  miles  from 
th»  minesite  that  supplies  coal  to  it  is  not  "at  or 
near"  the  minesite  within  the  meaning  of  the  definition 
of  "surface  coal  mining  operations"  in  30  CFR  700.5. 


Ross_Ti£tla_Co. 


3  IBSMA  ill     (Sept.  24 ,  19al) 

at)  I.  E. 


851 


"Surface  coal  mining  operations."   Under  the  facts 
of  this  case  a  processing  plant  located  25  miles  from 
the  minesite  that  supplies  coal  to  it  is  not  "at  or 
near"  the  minesite  within  the  meaning  of  the  definition 
of  "surface  coal  mining  operations"  in  30  CFR  700.5. 

Dinco_Coal_Salest  Inc.,  4  IBSMA  35  (Mar.  2b,  1982) 

89    I .D.    113 


SURf  ACE_KINING_CCNTROL_ANC_RECLiMATION_ACT_OF_J9J7  7 
--Continued 

TUPLES    AND    PROCESSING    PLANTS--Con tin ued 

At_or    Near_a_Mi nesite--Cont i nued 

and    Reclamation    Act    of    1977,     30    U.S.C.    %    1291(28)   (A) 
(1982)  . 

Ssil5_Coal_Cpi_vi_0f f ice_of_Surf ace_Mining_Reclamation 
iLIHioEce ment  ,    8  3    IBLA~198     (0ct.~17,    1984) 

In_Connect ion  With 

"Surface  coal  mining  operations."   where  a  coal 
processing  facility  is  owned  by  the  same  company  that 
owns  all  the  mines  that  supply  coal  to  it,  that  fa- 
cility may  conduct  activities  "in  connection  with"  a 
surface  coal  mine  within  the  meaning  of  "surface  coal 
mining  operations"  in  30  CFR  700.5. 

prummgnd_Coal_Coi,  2  IBSMA  96  (June  3,  1980) 

H7  I.D.  196 


A  preparation  plant  which  is  located  1  mile  from  a 
deep  mine  that  processes  its  coal  through  the  plant  and 
which  is  permitted  to  the  same  person  as  is  the  mine  is 
both  at  or  near  the  mine  and  operated  in  connection 
with  the  mine. 

Althoujh  a  contract,  lease,  or  sell-tack  arrange- 
ment may  be  sufficient  to  establish  a  connection 
between  a  coal  mine  and  a  processing  facility,  the 
nature  of  that  arrangement  must  be  proved. 

iAlJi£ia_Ircni_Coal_£_Coke_Co..  ,  2  IBSMA  165  (July  28, 
1980)  87  I.D.  327 


"Surface  coal  mining  operations."   Decisions  of 
the  Interior  Board  of  Surface  Mining  and  Reclamation 
Appeals  established  a  two-part  test  for  determining 
whather  an  offsite  facility  was  conducting  surface  coal 
mining  operations,  as  defined  in  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  and  its  implement- 
ing regulations,  by  reguiring  that  the  facility  be 
operated  in  connection  with  a  surface  coal  mine  and 
that  it  be  located  at  or  near  the  minesite.   However, 
court  decisions  and  revised  Departmental  regulations 
have  jade  it  clear  that  in  order  to  be  conducting  sur- 
face coal  mining  operations,  an  offsite  facility  which 
is  involved  in  certain  listed  activities  need  only  be 
operated  in  connection  with  a  surface  coal  mine,  while 
a  facility  involved  only  in  the  loading  of  coal  for 
interstate  commerce  must  te  operated  in  connection  with 
a  surface  coal  mine,  and  that  facility  must  be  located 
at  or  near  the  minesite. 

"At  or  near  a  minesite."   A  coal  loading  facility 
is  "at  or  near  a  minesite"  within  the  meaning  of  sur- 
face coal  mining  operations  in  30  CFR  700.5  where  it 
operatas  on  the  same  permit  area  as  the  minesite  or  it 
is  physically  integrated  with  the  minesite  to  the 
extent  that  any  potential  or  actual  environment  damage 
associated  with  the  mining  operation  cannot  be  effec- 
tivaly  addressed  by  OSM  without  regard  to  the  loading 
operation. 

*I!I!_k2££I!.tz_Coa  l_Cgil._I.  nc^_  v.._0f  f  ice_of  _Surf  ace_Mining. 
R§clamation_G_Enf orcamant,  79  IBLA  34  (Feb.  9,  1984) 

91  I.D.  108 


"Surface  coal  mining  operations."   In  order  to  be 
conducting  surface  coal  mining  operations,  within  the 
meaning  of  the  Surface  Mining  Control  and  Reclamation 
Act  of  1977,  a  coal  preparation  and  processing  plant 
need  only  be  operated  in  connection  with  a  surface  coal 
mine.   A  coal  preparation  and  processing  plant  which  is 
operated  in  connection  with  a  number  of  surface  coal 
mines,  therefore,  conducts  surface  coal  mining  opera- 
tions within  the  meaning  of  the  Surface  Mining  Control 


"Surface  coal  mining  operations."   Where  a  coal 
processing  facility  is  owned  and  operated  by  the  sale 
company  that  owns  and  operates  the  mine  supplying  most 
of  the  coal  to  the  facility,  that  facility  is  operated 
"in  connection  with"  a  surface  coal  mine  within  the 
meaning  of  "surface  coal  mining  opertions"  in  30  CFR 
700.5  under  the  circumstances  of  this  case. 


Drummond_Coal_Coir  2  IESMA  189  (Aug. 


6,     1980) 

87     I.E. 


347 


"Surface   coal    mining   operations."      A    coal    loading 
facility    controlled    by    the    same    company    that    owns    the 
mine    supplying    coal    to    it    may    conduct    activities    "in 
connection    with"    a    surface   coal    mine    within    the   meaning 
of    "surface    coal    mining    operations"    in    30    CFR    7CC.5. 


l§illi£i!£fi_i!il!§5_£°£Hj 


2  IBSMA  215  (Aug.  29,  1980) 
87  I.  L. 


"Surface  Coal  Mining  Operation."  A  tipple  located 
200-300  feet  from  a  minesite  is  a  "surface  coal  mining 
operation"  within  the  meaning  of  30  CFR  700.5  when  the 
tipple  processes  and  stores  all  of  the  coal  extracted 
from  that  mine,  the  mine  is  owned  by  the  owners  of  the 
corporation  owning  the  tipple,  and  the  mine  was  leased 
in  order  to  supply  coal  to  the  tipple. 

R2berts_Erothers_Coal_CoiX_Inci(  2  IBSMA  284  (Sept.  26, 
1980)  87  I.C.  439 


5U ______________________________________________ 7 7 

--Contin ued 


SURFACE_KIJING_CCNTRCL_ANn_RECI.AMATICN_ACT_CF_J.yZ2 
--Con  tin  ued 


TIPPLES     AND    PROCESSING    ?L  A  NTS-  -  Con  1 1  nued 

In_C_nnection    With--Continued 

"Surface    coal    mining    operations."       When    a    tipple 
is    owned    and    operated    by    the    same    company    that    owns    and 
op'rat's    the    m    mines    supplyinj    most    of    the    coal    pro- 
cessed   through    the    tipple,     that    tipple    is    operated    "in 
connection    with"    a    surface    coal    mine    within    the    meaninj 
of    "surface    coal    inininj    operations"    in    JO   CFR    700.5. 

_olv_rin___oal__o___  ,     2    IDS  HA     325     (Nov.     7,    1980) 

8  7    I  .D  .    554 


TCESOIL — Continued 

General l_--Conti nued 

"Contaminant."      where    OSH    shows    that    spoil    materi- 
als   have    been    mixed    with    topsoil    it    has   made    a    prima 
facie    case    of    a    violation    of    30    CFR    715.16    for    failure 
to    protect    the    topsoil    from    contaminants. 

________________ ,     3    IESKA    292     (Sept.    17,    1981) 

88    I.D.    826 


"Suriace  coal  mining  operations."   A  coal  loading 
facility  operated  i nd  controlled  by  the  same  company 
that  awns  and  operates  the  mines  supplying  coal  to  it 
is  beinj  conducted  "in  connection  with"  a  surface  coal 
mina  within  the  meaning  of  "surface  coal  [lining  opera- 
tions" in  ii)    CFR  700.5. 

__l_________C_.___nc_,  2  IRSMA  <*06  (Dec.  31,  1980) 

87  I.  C.  66S 


Alternative  Materials 

A  state  regulatory  authority  may  rely  on  data  pub- 
lished by  the  Department  of  Agriculture  Soil  Conservation 
Service  on  established  soil  series  in  comparing  native 
topsoil  to  proposed  alternative  materials  under  3C  CFR 
715.16. 

AIita_______r___c_s_C_r__/  2  IBSMA  298  (Sept.  30,  1980) 

8  7  I.D.  « 1 6 
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Redistribution 

"Topsoil."   For  purposes  of  the  redistribution 
requirements  of  30  CFR  715.16(b),  topsoil  means  at 
least  the  same  material  as  was  required  under  3C  CFR 
715.16(a)  to  be  removed  from  areas  to  be  disturbed  by 
surface  coal  mining  operations. 

There  is  a  violation  of  30  CFR  715.1b  (t)  when 
topsoil  is  redistributed  in  a  way  that  does  net  protect 
it  from  erosion  and  no  other  protective  measures  are 
taken . 

Dru__o_d_Co_l__o_,  3  IESMA  100  (Apr.  21,  1981) 

88  I.D.  «7U 


UNDERGROUND  OPERATIONS 


Ai[L_i;2Ei!if  J  _____________________________  Surf_c___inin_ 

iillkliatlisi.I-IlifiEisffllsLET    79    IBLA    3U    "(Feb.    9,    19«<4) 

91    I.E.     108 


"Surface  coal  mining  operations."   In  order  to  be 
conducting  surface  coal  mining  operations,  within  the 
meaninj  of  the  Surface  Mining  Control  and  Reclamation 
Act  of  197/,  a  coal  preparation  and  processing  plant 
naal  only  bo  operated  in  connection  with  a  surface  coal 
mine.   A  coal  preparation  and  processing  plant  which  is 
operates  in  connection  with  a  number  of  surface  coal 
mines,  therefore,  conducts  surface  coal  mining  opera- 
tions within  the  meaninj  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  30  U.S.C.  $  1291(28)  (A) 
(I  9«2)  . 

______________________________________________________ 

S_EQ.t  2LC____t,  «3  IBLA  198  (Oct.  17,  198U) 


General 1_ 

Because,  neither  the  Act  nor  the  regulations  maxe 
only  "irreplaceable"  topsoil  subject  to  30  CFR  715.16, 
all  topsoil  is  covered  by  that  regulation. 

_r___on____a___o_,  3  IDSMA  100  (Apr.  21,  1981) 

88  I.D.  U7U 


Generally 

"Underground   operations. "      Because   of    the   defi- 
nition  of    "underground   operations"    in    30   CFR 
717.11(a)  (1),    the    ground    water    monitoring    requirements 
of    sec.    717.17  (h)  (1)     and     (h)  (2)    of    30    CFR    dc    not    apply 
to    an    inactive    mine    where    the    only    underground    activity 
is    the    mechanical    removal    of    accumulated    water. 

Con_olid_tion_Co_l_C__,     3    IBSMA    228     (July    31,     1981) 

88    I.D.    685 


VARIANCES  AND  EXEMPTIONS 

Generally 

Evidence  concerning  an  alternative  method  of  silt 
control  does  not  show  compliance  with  the  sedimentation 
pond  requirement  of  30  CFR  715.17(a);  such  evidence  may 
be  presented  to  the  regulatory  authority  which  may 
grant  exemptions  to  that  requirement. 


Blac__Fo___i_in______v_lo__ent_Cor__ ,  2  IESMA  110 

(June  b~    1980)  "  87  I.D. 


207 


The  regulatory  authority  must  specifically  authorize 
the  disturbing  of  an  area  by  surface  coal  mining  opera- 
tions within  100  feet  of  an  intermittent  or  perennial 
stream,  and  that  requirement  necessitates  a  variance 


SUfif ACE_MINING_C0NTH0L_AND_RECLAMATI0N_SCT_0F_2977 
--Continued 

VARIANCES    AMD    EXEMPTIONS — Continued 

Generally-- Co ntinued 

procedure   involving   specific   review   and   evaluation   of 
proposals. 

Gi.Ri.kiEiihti    In<,\,     2    IBSMA    180    (July    29,     1980) 

87  I .D  .  333 


SURIACE_MINING_CONTBQL_AND_RECLAMATICN_ACT_CF_197  7 
--Cont  inued 

VARIANCES    AND    EX EMPTIONS--Con t inu ed 

Generally- -Cont inued 

Entitlement  to  an  exemption  from  regulation  must 
be  asserted  and  proven  by  the  one  claiming  the  exemp- 
t  ion. 

JSJteiI_Smokeless_Coal_'Corp. ,     U    IBSMA    51     (June    lb,     1982) 

89    I.D.    313 


When  a  permittee  does  not  have  approval  from  the 
regulatory  authority  for  an  exemption  from  the  require- 
ments of  the  Act  at  the  time  ot  an  OSM  inspection,  the 
inspector  may  properly  require  remedial  action  of  a 
reclamation  nature  in  a  notice  of  violation. 

Hardly__.Able_Coal_Co._,  2  IBSMA  270  (Sept.  2«,  1980) 

87  I.D.  434 


The  burden  of  proving  facts  and  circumstances  to 
support  an  exemption  from  regulation  by  OSM  rests  with 
the  party  claiming  the  exemption. 

Avanti_Minina_Coii_Inci,  U  IBSMA  101  (July  lb,  1982) 

89  I.D.  378 


When  a  permittee  alleges  that  a  violation  of 
the  effluent  limitations  of  30  CFR  715.17(a)  occurred 
bacause  of  unusual  precipitation  conditions,  under 
30  CFR  715.17(a)  (1)  it  bears  the  burden  ot  demonstrat- 
ing entitlement  to  an  exemption  from  those  limitations. 


Hardlt_Able_Coal_Coi,  2  IBSMA  3  32 


[Nov. 


7,  1980) 

87  I.D. 


An  applicant  for  review  claiming  that  the  effluent 
limitations  set  forth  in  30  CFR  715.17(a)  are  net 
applicable  to  discharges  from  its  sedimentation  pond 
bears  the  burden  of  proving  the  facts  upon  which  the 
claim  of  inaf plicabilit y  is  based. 

JeI|co_Sales_£_Minin:i_Cp.i_Inc!,  U  IBSMA  1UC  (Sept.  21, 
1982)  89  I.D.  «b7 


Under  the  provisions  of  30  CFR  715.17,  the  effluent 
limitations  are  not  applicable  to  any  discharge  or 
overflow  caused  by  precipitation  or  snowmelt  in  accord- 
ance with  the  regulations  ot  the  U.S.  Environmental 
Protection  Aqency  in  "0  CFR  Part  U 3U. 

Entitlement  to  an  exemption  from  the  application 
of  affluent  limitations  to  discharges  from  a  sedimenta- 
tion pond  resulting  from  a  precipitation  event  is  con- 
ditioned on  a  demonstration  that  the  sedimentation  pond 
was  constructed  and  has  been  maintained  to  contain  or 
treat  the  volume  of  water  which  would  run  off  into  the 
pond  during  a  10-year  2U-hour  or  greater  precipitation 
event . 

The  U.S.  Environmental  Protection  Agency's  provi- 
sions, at  U0  CFR  122.63(g)  and  (h),  for  a  credit  for 
pollutants  in  discharges  attributable  to  intake  waters, 
if  applicable  under  30  CFR  715.17,  require  that  the 
credit  be  authorized  in  a  permit  for  a  surface  coal 
mining  and  reclamation  operation  on  the  basis  of  a 
demonstration  that  the  intake  water  is  drawn  from  the 
same  body  of  water  into  which  discharges  are  made. 

I§ISB3  ~£«eJS  S0*1  S2-.  *    IBSMA  383  (Dec.  23,  1981) 

88  I.D.  1122 


A  regulatory  authority  can  grant  an  exemption  from 
the  requirement  in  30  CFR  715.17(a)  that  all  surface 
drainage  from  the  disturbed  area  must  be  passed  through 
a  sedimentation  pond  or  a  series  of  sedimentation  ponds 
before  leaving  the  permit  area  only  upon  a  showing  that 
tha  disturbed  drainage  area  within  the  total  disturbed 
area  is  small  and  that  sedimentation  ponds  are  not 
necessary  to  meet  the  prescribed  effluent  limitations 
and  to  maintain  water  quality  in  downstream  receiving 
watars. 


Ap_3 


Co. 


U  IBSMA  19  (Mar.  2,  1982)   89  I.D.  87 


One  claiming  an  exemption  from  regulation  under 
the  Act  bears  the  burden  of  affirmatively  demonstrating 
entitlement  to  the  exemption. 

Jewell_Smokeless_Cpal_Cpr£. ,  4  IBSMA  211  (Dec.  17, 
1982)  ~  89  I.D.  624 


In  an  application  for  review  proceeding  a  person 
contesting  the  jurisdiction  of  the  Office  of  Surface 
Mining  must  plead  and  prove  the  basis  for  its  claim  as 
an  affirmative  defense. 

H^£Ii_S»it h_Construct ion_Coi_ v._0f f ice_of _Surf ace 

M ininj_Reclama t ipn_5_Enf orcement ,  78  IELA  27  (Dec.  13, 

1983) 


2-Acre 

The  area  of  an  access  and  haul  road  used  ty  lore 
than  one  coal  mine  operator  is  properly  attributed,  at 
least  in  part,  to  each  operator  in  calculating  the 
extent  ot  the  surface  area  affected  ty  that  operator 
for  tha  purpose  of  determining  whether  the  operator 
qualifies  for  the  2-acre  exemption  ot  sec.  528(2)  of 
the  Act  and  30  CFR  700.11(b). 

Rhonda_Coal_Coix_Inci,  4  IBSMA  124  (Sept.  21,  1982) 

89  I.D.  460 


Ii£.ainia_Fuelsx_Inci,  4  IBSMA  185  (Nov. 


30,  198^) 
89  I.D. 


A  coal  mine  operator  cannot  avoid  coverage  under 
the  Act  by  simply  contracting  to  mine  two  less-than 
2-acre  sites  for  different  owners,  where  the  sites  are 
adjacent,  the  operator  treats  them  as  related,  and 
where,  taken  together,  they  encompass  more  than  2  acres. 

The  purpose  of  the  2-acre  exemption  was  to  avoid 
the  heavy  burden  on  both  the  miner  and  the  regulatory 
authority  that  would  result  from  regulating  small  opera- 
tions that  cause  very  little  environmental  damage.   The 


SUSIACE_MISING_CgNrgOL_ANp_HECLAnATION_&CT_OF_J977 
--Can  tin  ued 


SyR£ACE_|INING_CCNTB2i_iNI_SICLAMATJCN_ACT_CF_297  7 
--Con  tin  ued 


VARIANCES     AND    EX  EMPT  IONS--Cont  inued 

2-Acre-- Continued 

burden  of  proving  entitlement  to  such  an  exemption  is 
upon  the  person  claiming  it. 

Mullins_a^d_Bollinj_Contractors,  4  IBSMA  156  (Sept.  21, 
1982J™"  89  I.D.  47b 


VARIANCES  AND  EXEMPTIONS — Continued 

2- Ac re --Continued 

One  claiming  an  exemption  from  regulation  under 
the  Act  bears  the  burden  of  affirmatively  demonstrating 
entitlement  to  that  exemption. 

lilai!_£0.<il_Ccrj;i_vi_Of f ice_of_Sur f ace_Mininj_Reclama; 
i±°I!_2I!d_Enforcement,  78  IELA  205  (Jan.  5,  1984) 


The  area  of  an  access  and  haul  road  used  by  a  coal 
mine  operator  is  properly  included,  at  least  in  part, 
in  the  surface  area  affected  by  the  operation  for  the 
purpose  of  determining  whether  the  operation  qualifies 
for  the  2-acre  exemption  of  sec.  528(2)  of  the  Act  and 
30  CFR  700.  11  (b)  . 


Gobol_Bai tley. 


I3SMA  219  (Dec.  17,  1982)  89  I.D.  628 


The  area  of  an  access  and  haul  road  used  by  more 
than  one  coal  mine  operator  is  properly  attributed,  at 
least  in  part,  to  each  operator  in  calculating  the 
ext?nt  of  the  surface  area  affected  by  each  operator 
tor  the  purpose  of  determining  whether  the  operator 
qualifies  for  the  2-acre  exemption  of  sec.  528(2)  of 
th?  Surface  Mining  Control  and  Reclamation  Act  of  1977 
and  JO  CFR  700.11(b)  .   Where  only  one  operator  is  using 
the  haul  road  it  the  time  a  notice  of  violation  is 
issued,  the  entire  road  may  be  properly  attributed  to 
that  operator  . 

^Llilia-Fiei^i.  Inc.,  5  IBSMA  1  (Jan.  19,  1983) 

90  I  .D.  1 


The  2-acre  exemption  applies  to  "operations,"  not 
to  "operators";  thus,  where  a  coal  mining  and  reclama- 
tion operation  affects  more  than  2  acres,  an  operator 
who  contracts  with  the  permittee  is  properly  charged 
with  violations  on  the  portion  of  the  operation 
affected  by  his  activities,  even  if  his  activities 
affect  less  than  2  acres. 

Sstl_Staa!i.en5hi.p_,  5  IBSMA  S2     (Apr.  2b,  1983)  90  I.D.  174 


One  claiming  an  exemption  from  regulation  under 
the  Surface  Mining  Control  and  Reclamation  Act  of  1977 
bears  the  burden  of  affirmatively  demonstrating  enti- 
tlement to  the  exemption. 

A  coal  mine  which  disturbs  less  than  2  acres  of 
surface  land  is  exempt  from  the  application  of  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977. 
However,  an  operation  which  is  less  then  2  acres  in 
size  can  be  under  the  purview  of  the  Act  if  it  is  one 
of  a  number  cf  operations  which  are  collectively  dis- 
turbing in  excess  of  2  acres  and  which  can  logically  fce 
considered  to  be  one  mine.   The  party  claiming  that  an 
operation  is,  in  fact,  one  ot  a  number  of  sites  which 
make  up  a  single  mine  disturbing  in  excess  of  2  acres 
carries  the  burden  of  establishing  that  fact. 

5  5  M  Coal  Co.  S  Jewell  Smokeless  Coal  Co.  v.  Office  of 
Surface  Mining  Reclamation  £  Enforcement.  79  IBLA  35C 
(Mar.  22,  1984)  ~  91  I.D.  159 


HATER  CUALITY  STANDARDS  AND  EFFLUENT  LIMITATIONS 

Generally 

When  a  permittee  alleges  that  a  violation  of 
the  effluent  limitations  of  30  CFB  715.17(a)  occurred 
because  of  unusual  precipitation  conditions,  under 
30  CFR  715.17(a)(1)  it  bears  the  burden  of  demonstrat- 
ing entitlement  to  an  exemption  from  those  limitations. 


Haidli_Able_Coal_Coi(  2  IBSMA  332  (Nov.  7, 


1980) 
87  I.D. 


557 


Th=  area  of  an  access  and  haul  road  used  for  more 
thin  one  coal  mine  is  properly  attributed,  at  least  in 
part,  to  each  mine  in  calculating  the  extent  of  the 
surface  area  affected  by  each  mine  for  the  purpose  of 
determining  whether  it  qualifies  for  the  2-acre  exemp- 
tion of  sec.  528(2)  of  the  Act  and  30  CFR  700.11(b). 
Where  only  one  operator  is  using  the  haul  road  at  the 
time  a  notice  of  violation  is  issued,  the  entire 
length  of  the  road  that  is  used  for  access  and  hauling 
may  be  properly  attributed  to  that  operator's  mining 
act i  vi t les . 


NuJ.For  k  _^_oal_Corpi , 


IBSMA  44  (Apr.  28,  1983) 

90  I.D.  181 


The  area  of  an  access  and  haul  road  used  tor  more 
than  one  coal  mine  is  properly  attributed  to  each  mine 
in  calculating  the  extant  of  the  surface  area  affected 
by  each  nine  for  the  purpose  of  determining  whether  the 
mine  jualifies  tor  the  2-acre  exemption  of  sec.  528(2) 
of  the  Act  and  30  CFR  700.11(b). 

KiBberiy__Sue_Coal_Coii_Inc=.,  74  IBLA  170  (July  13,  1983) 


Under  the  provisions  of  30  CFR  715.17,  the  effluent 
limitations  are  not  applicable  to  any  discharge  or 
overflow  caused  by  precipitation  or  snowmelt  in  accord- 
ance with  the  regulations  of  the  U.S.  Environmental 
Protection  Agency  in  40  CFR  Part  434. 

Entitlement  to  an  exemption  from  the  application 
of  effluent  limitations  to  discharges  from  a  sedimenta- 
tion pond  resulting  from  a  precipitation  event  is  con- 
ditioned on  a  demonstration  that  the  sedimentation  pond 
was  constructed  and  has  teen  maintained  to  contain  or 
treat  the  volume  of  water  which  would  run  off  into  the 
pond  during  a  10-year  24-hour  or  greater  precipitation 
event . 

The  U.S.  Environmental  Protection  Agency's  provi- 
sions, at  40  CFR  122.63(g)  and  (h)  ,  for  a  credit  for 
pollutants  in  discharges  attributable  to  intake  waters, 
if  applicable  under  30  CFR  715.17,  require  that  the 
credit  be  authorized  in  a  permit  for  a  surface  coal 
mining  and  reclamation  operation  on  the  basis  of  a 
demonstration  that  the  intake  water  is  drawn  frcm  the 
same  body  of  water  into  which  discharges  are  made. 

Under  30  CFR  715.17,  the  effluent  limitatiens  are 
to  be  applied  at  the  point  of  discharge  from  a  sedimen- 
tation pond  cr  the  last  pond  in  a  series  of  sedimen- 
tation ponds,  absent  express  prior  approval  tc  the 
contrary  by  the  regulatory  authority. 

Island_Creek_Coal_Coi,  3  IBSMA  383  (Dec.  23,  19al) 

8a  I.D.  1122 


SURFA£E_MININ;;_cgNrROL_&ND_RECLAMATION_ACT_OF_29  7  7 
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Jene  rally.- -Continued 

An  alleged  violation  of  the  effluent  limitation 
for  iron  set  forth  in  30  CFR  715.17(a)  is  properly 
upheld  an  the  basis  of  a  Hach  test  showing  total  iron 
in  discharges  from  i  sedimentation  pond  to  be  in  excess 
of  10  aillijraas  per  liter,  in  the  absence  of  evidence 
that  the  Hach  test  was  not  properly  administered. 


D_S_D_Kininj_Cg. 


IbSMA    113     (AUj.     24,     1982) 

89    I.D.    "409 


In  a  proceeding  to  review  an  alleged  violation  of 
the  eftluent  limitations  for  iron  and  pH  expressed  in 
30  CFR  715.17(a),  OSM  met  its  burden  of  establishing  a 
prima  facie  case  by  its  evidence  that  tests  of  water 
samples  taken  it  the  point  of  discharge  of  drainage 
from  tha  sedimentation  pond  which  received  surface 
drainage  from  the  areas  disturbed  by  the  surface  coal 
mininj  and  reclamation  operations  showed  iron  and  pH 
levels  outside  the  applicable  limits. 

2§f fco_Sales_&  Mining.  Co.^_Inc. ,  4  IBSMA  140  (Sept.  21, 
19?i)  "  89  I.D.  «67 


Ac id_and_Toxic_ Materials 

An  operator  of  an  underground  coal  mine  must  under- 
take practices  to  control  and  minimize  water  pollution 
which  include,  but  ire  not  limited  to,  preventing  water 
contact  with  acid-  or  tox ic- f or ming  materials  and  mini- 
mizing water  contact  time  with  waste  materials. 

£°aS2lkiiaLi2a_Coal_Coi,  a  IBSMA  227  (Dec.  17,  1982) 

89  I.D.  632 


Discharges_f rom  Disturbed  Areas—Continued 

The  general  rule  is  that  all  discharges  from  a 
sedimentation  pond  which  receives  surface  drainage  from 
areas  disturbed  by  ongoing  surface  coal  mining  and 
reclamation  operations  must  meet  the  effluent  limita- 
tions expressed  in  30  CfR  715.17(a),  even  when  fart  of 
the  drainage  received  by  a  particular  sedimentation 
pond  emanates  from  areas  not  disturbed  by  current 
opera  tions. 

An  applicant  for  review  claiming  that  the  eftluent 
limitations  set  forth  in  30  CFR  715.17(a)  are  net 
applicable  to  discharges  from  its  sedimentation  pond 
bears  the  burden  of  proving  the  facts  upon  which  the 
claim  of  inapplicability  is  based. 

J§Ij£°_Sales_6_Minina_CoiA_Inc. ,  4  IBSMA  140  (Sept.  21, 
1982)  "  89  I.D.  467 


An  alleged  violation  of  the  effluent  limitations 
prescribed  in  30  CFR  717.17(a)  cannot  re  upheld  where 
the  evidence  shews  that  the  drainage  identified  in  the 
notice  of  violation  neither  originated  in  an  area  dis- 
turbed by  the  surface  coal  mining  and  reclamation 
operations  nor  became  commingled  with  drainage  from 
that  disturbed  area. 

The  effluent  limitations  prescribed  in  3C  CFR 
717.17(a)  apply  to  all  discharges  that  include  drainage 
from  areas  disturbed  by  surface  coal  mining  and 
reclamation  operations. 


Consolidation  Coal  Co. 


IBSMA  227  (Dec.  17,  1982) 

89  I.D.  632 


Discharges_f rom  Disturbed  Areas 

All  surface  water  drainage  from  the  area  disturbed 
by  surface  mining  and  reclamation  operations  must  coaply 
with  the  effluent  limitations  of  30  CFR  715.17(a)  even 
if  it  originates  as  contaminated  ground  water  fron  pre- 
viously mined  areas. 


Cravat_Coal_Co._1._Inc..,  2  IBSMA  249  (Sept. 


23,  1980), 
87  I.D.  416 


An  alleged  violation  of  the  effluent  limitation 
for  pH  set  forth  in  30  CFR  715.17(a)  is  properly  upheld 
on  the  basis  of  a  Hach  test  showing  an  acidity  reading 
of  4  or  lower,  in  the  absence  of  evidence  that  the  Hach 
test  was  not  properly  administered. 

where  there  is  no  adverse  physical  impact  frcm 
current  mining  on  water  quality  resulting  from  previous 
mining  there  is  no  disturbance  that  requires  compliance 
with  30  CFR  715.17  (a)  . 

£ar §ac_Coal_Co.. ,  74  IBLA  100  (June  30,  1983) 


A  violation  of  30  CFR  715.17(a)  for  failure  to 
pass  surface  drainage  through  a  sedimentation  pond  may 
ba  astablished  for  a  surface  coal  mining  operation  that 
is  not  required  by  a  state  to  have  a  permit  by  showing 
that  there  is  surface  drainage,  that  it  does  not  pass 
through  a  sedimentation  pond,  and  that  it  leaves  the 
disturbed  area. 


Blac|i_Fix_Minin  j_S_DeveloEment_Corp.. 
(Sept.  24,~1980) 


2  IBSMA  277 

87  I.D. 


437 


Disturbed  Areas 

"Disturbed  area."   The  term  "disturbed  area,"  for 
the  purposes  of  the  provisions  of  30  CFR  717.17(a)  for 
hydrologic  system  protection,  may  refer  to  an  area 
affected  by  the  construction  and  use  of  a  tool  shed. 


Avanti_Kinina_Cgix_Inc_. 


IBSMA  101  (July  16,  1982) 

89  I.D.  378 


Effluent  limitations  are  applicable  under  30  CFR 
715.17  to  discharjes  of  drainage  from  areas  disturbed 
by  surface  coal  mining  and  reclamation  operations,  and 
not  only  to  discharges  of  drainage  from  an  "active  mine 
area,"  as  defined  in  the  U.S.  Environmental  Protection 
Agency's  regulations  for  effluent  limitations  under  the 
coal  mining  point  source  category,  set  forth  at  40  CFR 
Part  434. 

J.sland_Creek_Coal_Co..,  3  IBSHA  383  (Dec.  23,  1981) 

88  I.D.  1122 


Sedimentation  Ponds 

The  sedimentation  pond  requirement  of  30  CFR 
715.17(a)  is  a  preventive  measure  and  proof  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a  violation  of  that  requirement. 


Black  Fox  Mining  6  Development  Corp. 
7 June  67~1980) 


2  IBSHA  110 

87  I.D.  207 
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Sedimentation  Ponds--Cont inued 


The  sediment! tion  pond  requirement  of  JO  CFR 
715.17(a)  and  717.17(a)  is  a  preventive  measure  and 
proof  ot  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a  violation  of  that  requirement. 

H^isgl-Steel  Cor^,  2  IDSMA  158  (July  25,  1980) 

87  I.D.  32U 


mining  and  reclamation  operations;  (2)  that  such  drain- 
age was  not  passed  through  a  sedimentation  pond;  and  (3) 
that  the  drainage  left  the  permit  area. 

Consolidation  Coal_Coi,  it  IBSMA  227  (tec.  17,  1982) 

89  I.D.  632 


A  violation  of  30  CFS  715.17(a)  for  failure  to 
pass  surface  drainage  throujh  a  sedimentation  pond  may 
be  established  for  a  surface  coal  mining  operation  that 
is  not  required  by  a  state  to  have  a  permit  by  showing 
that  there  is  surface  drainage,  that  it  does  not  pass 
throujh  a  sedimentation  pond,  and  that  it  leaves  the 
dist ur  bed  area . 


WORDS  AND  FHRASES 

"A£EI2£Ei3i§_£2!li2!iE- "  "Appropriate  contour," 
as  used  in  30  CFR  715.lt  (e),  is  not  synonomous  with 
"approximate  original  contour." 

Miine.Iarnell,  3  IBSMA  188  (July  15,  1981)  88  I.D.  652 


(Sept._2t,~1980) 


2  IBSMA  277 

87  I.D. 


U37 


A  regulatory  authority  can  grant  an  exemption  from 
the  reguirement  in  30  CFR  715.17(a)  that  all  surface 
drainage  from  the  disturbed  area  must  be  passed  through 
a  sedimentation  pond  or  a  series  of  sedimentation  ponds 
before  leaving  the  permit  area  only  upon  a  showing  that 
the  disturbed  drainage  area  within  the  total  disturbed 
area  is  small  and  that  sedimentation  ponds  are  not 
necessary  to    meet  the  prescribed  effluent  limitations 
and  tj  maintain  water  quality  in  downstream  receiving 
waters. 


"At_or_near_a_jjinesi te."   A  coal  loading  facility 
is  "at  or  near  a  minesite"  within  the  meaning  of  sur- 
face coal  miring  operations  in  30  CFR  7C0.5  where  it 
operates  on  the  same  permit  area  as  the  minesite  or  it 
is  physically  integrated  with  the  minesite  to  the 
extent  that  any  potential  or  actual  environment  damage 
associated  with  the  mining  operation  cannot  te  effec- 
tively addressed  by  OSM  without  regard  to  the  loading 
opera  tion . 

*I!I!_i2ISIli2_£2Si_£2ii_l!l£i_!Li_2iii££_°I_§!i£l^£S_Sii!i'ia 
5S£lSSation_&~Enforcement ,  79  IBLA  3t  "(Feb.  9, "1984) 

91  I.D.  108 


AE~x_£2ii_IC.£i'  <t  IBSMA  19  (Mar.  2,  1982)   89  I.D, 


The  reguirement  of  30  CFR  717.17(a)(1)  that  all 
suriace  drainage  from  the  disturbed  area  be  passed 
throujh  a  sedimentation  pond  before  it  leaves  the 
permit  area  is  a  preventative  measure;  a  showing  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a  violation  of  the  regulation. 

In  a  civil  penalty  proceeding  to  review  an  alleged 
violation  of  the  requirement  of  30  CFR  717.17(a)  (1) 
that  drainage  be  passed  through  a  sedimentation  pond, 
OSM  bears  the  ultimate  burden  ot  persuasion  as  to  three 
basic  elements  of  proof:   (1)  The  existence  of  surface 
draiuaje  which  came  into  contact  with  disturbed  area; 
(2)  that  this  drainage  did  not  pass  through  a  sedimen- 
tation pond;  and  (3)  that  this  drainage  flowed  off  the 
permit  area. 

Under  30  CFR  717.17(a)  the  regulatory  authority 
may  grant  exemptions  from  the  requirement  that  drainage 
from  disturbed  area  be  passed  through  a  sedimentation 
pond,  but  only  on  the  basis  of  a  permittee's  showings 
(1)  that  the  disturbed  drainage  area  within  the  total 
disturbed  area  is  small  and  (2)  that  a  sedimentation 
pond  is  not  necessary  to  meet  effluent  limitations  and 
to  maintain  water  guality  in  downstream  receiving 
waters. 

AY_anti_Minin  j  Co^1__Inci.,  t    IBSMA  101  (July  16,  1982) 

89  I.C.  378 


The  sedimentation  pond  requirement  of  30  CFR 
717.17(a)  is  a  preventive  measure;  thus,  proof  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a  violation  of  the  requirement. 

The  elements  of  proof  of  a  violation  of  the  sedi- 
mentation pond  requirement  are:   (1)  the  existence  of 
surface  drainage  from  areas  disturbed  in  the  course  of 


"Cemetery."   The  term  cemetery  as  it  is  used  in  sec. 
522(e)7I)  of'the  Act,  30  U.S.C.  $  1272(e)(5)  (Supp.  II 
1978),  may  include  a  private  burial  ground. 


9aEiSIia_Coal_Coi,  2  IBSMA  382  (Nov. 


26,  1980) 

87  I.D.  569 


"£21!tam_inant. "   Where  OSM  shows  that  spoil  materi- 
als have  been  mixed  with  topsoil  it  has  made  a  prima 
facie  case  of  a  violation  of  30  CFR  715.16  for  failure 
to  protect  the  topsoil  from  contaminants. 


Diamond  Coal  Co. 


3  IESMA  292  (Sept.  17,  1981) 

88  I.D. 


"Distur ted_area ."   The  term  "disturbed  area,"  for 
the  purposes  of  the  provisions  of  30  CFR  717.17(a)  for 
hydrologic  system  protection,  may  refer  to  an  area 
affected  by  the  construction  and  use  of  a  tool  shed. 

*vasli_l!iai!ii_£2-.i_Ia£i»  "  ibsma  101    (July  i&,  1982) 

89  I.D.  378 


"Downsloge. "   The  downslope  in  a  multiple  seam  or 
multiple  highwall  mining  operation  is  the  land  surface 
between  a  valley  floor  and  the  projected  outcrop  of 
the  lowest  coalbed  being  mined  along  each  highwall, 
not  the  area  between  a  valley  floor  and  the  projected 
outcrop  of  the  lowest  coalbed  under  permit. 

I§land_Creek_Coal_Coi,  2  IBSMA  125  (July  3,  198  0) 

87  I.C.  304 

TofitiSi.Coal.CorEi,    2    IBSMA    173     (July    28,    1980) 

87    I.C.    331 


S_______M__________---A_______£_-____-_____F__222 

--Continued 
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WORDS  AND  PHRASES--Cont  inued 

"_2____2E__"   rne  downslope  in  a  multiple  seam 
mininj  operation  is  the  portion  of  the  permit  area 
below  the  actual  and  projected  outcrop  of  the  lowest 
seam  being  mined. 

ToEtiti_C2iI_S.2LEi_lSE_Rsconsi.dara  tionJ_,  3  IBS  11 A  40 
(Mar  .  lb,  1981)  ■  88  I.  D.  367 


WCRDS  AND  PHRASES--Continued 

"___i___i______E- "   *  condition  constitutes  an 

imminent  danger  to  the  health  or  safety  of  the  public 
when  it  creates  the  possibility  of  sutstantial  injury 
that  a  rational  person,  cognizant  of  the  danger  in- 
volved, would  choose  to  avoid. 

________________  ^  IBSMA  207  (July  17,  1981) 

88  I.D.  660 


"________• "   Dredging  to  recover  coal  from  a  lake 

or  river  is  a  surface  coal  mining  operation  as  defined 
in  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977.   A  coal  lease  application  to  dredge  a  river  and 
lake  in  a  national  forest  is  properly  rejected  where  it 
does  not  meet  the  criteria  set  out  in  sec.  522(e)  of 
that  Act  and  43  CFR  3461.1(a)  (2)  ( l)  . 


______22______-«  7b  IBL&  7J  (Sept.  21,  1983) 


90  I.D.  121 


"______•"   When  evidence  does  not  support  a  find- 
ing that  material  removed  from  an  underground  mine  is 
in  excess  of  that  which  will  be  necassary  to  achieve 
approxmate  original  contour,  a  violation  of  30  CFR 
717.1b  cannot  be  upheld. 


___________2_s2___a___  _2_I__2j 

(Apr.  30,  19«I) 


Inc. 


3  IBSMA  145 

88  I.D.  508 


"________E2_i • "   When  the  evidence  does  not  sup- 
port a  rinding  that  spoil  is  being  used  to  achieve  the 
approxindte  original  contour  of  the  mined  area,  tempo- 
rary relief  will  not  be  granted  from  an  alleged  viola- 
tion of  the  rejoireaents  for  the  handling  of  excess 
spoil  set  forth  in  30  CFR  715.15(a)  . 


______uarriesi_Inci,  3  IBSMA  357  (Sept.  29,  1981) 

88  I.D. 


892 


"_________H_____2__________H____J-__J:_E___»  " 

For  th^  purposes  of  30  U.S.C.  »  1278(3)  (Supp.  II  1978) 
and  30  CFR  700.11(d),  which  exclude  the  "extraction  of 
coal  as  an  incidental  part  of  Federal,  State  or  local 
government- fina need  highway  or  other  construction" 
fros  th?  coverage  of  Federal  performance  standards 
otherwise  applicable  to  surface  coal  mining  operations, 
tha  phrase  "extraction  of  coal  as  an  incidental  part" 
means,  in  accordance  with  30  CFR  707.5,  the  extraction 
of  coal  which  is  necessary,  from  an  engineering  stand- 
point, to  enable  the  construction  to  be  accomplished 
and  does  not  mean  the  extraction  of  coal  for  the  pur- 
pose of  financing  the  construction. 

_2_______2___£__E_»  i    IBSMA  92  (Apr.  17,  1981) 

88  I.  D.  456 


"Permi t_area. "   Curing  the  initial  regulatory 
program,  when  a  facility  otherwise  included  within  the 
meaning  of  "surface  coal  mining  operations"  is  not 
specifically  covered  by  a  permit,  the  "permit  area"  is 
at  least  coextensive  with  the  disturbed  area. 

_£_.______________2_I_.  I    IBSMA  215  (Aug.  29,  1980) 

87  I.D.  380 


B______2________________2_2__ t_Coi£. ,  2  IBSMA  277 

(Sept.  24,  1980)  "  87  I.D. 


437 


"E__S_____-"   For  purposes  of  the  initial  regula- 
tory program,  one  who  conducts  a  surface  coal  mining 
operation  is  a  "permittee,"  whether  or  not  required  to 
hold  a  permit  under  state  law,  and  is  responsible  tor 
compliance  with  performance  standards  applicable  to  the 
opera  tion. 

_________°__1_____P____2___»  **  IBSMA  211  (Dec.  17, 

1982)  89  I.D.  624 


"Road."   A  "road"  that  leads  from  a  coal  stock- 
pile of  an  underground  mining  operation  to  a  state 
road  and  over  which  coal  trucks  travel  in  moving 
between  the  stockpile  and  the  state  road  is  a  road 
within  the  meaning  of  30  CFR  710.5  and  is  sutject  to 
the  maintenance  requirements  of  30  CFR  717.17  ( j)  (3)  (i) 


__I____2___£________»  3  IESMA  83  (Apr.  17, 


1981) 
88  I.D. 


"_2_________. .__._§_______________.___._-  "   Under  an 

agreement  with  the  West  Virginia  Department  of  Highways 
whereby  the  right-of-way  for  a  secondary  road  has  been 
reopened  and  maintained  by  a  coal  company  for  its  use 
and  that  of  the  general  public,  the  resulting  road  is 
not  one  "maintained  with  public  funds"  that  is  excluded 
fro»  the  definition  of  "roads"  in  30  CFR  710.5  and, 
thus,  the  road  is  subject  to  the  construction  standards 
in  30  CFR  715.17  (1)  (2). 


R______2_I__2_ .  ^  IBSMA  111  (Apr.  27,  1981) 


88  I.D.  492 


"________- "   where  a  rock  face  is  shown  to  be  the 

result  of  a  slope  failure  and  is  not  an  open  cut 
through  overburden  made  to  expose  coal  in  a  aining 
operation,  the  face  is  not  properly  considered  as 
"hijhwall,"  as  this  term  is  defined  in  30  CFR  710.5, 
for  the  purposes  of  tha  requirement  in  30  CFR  715.14 
that  all  highwalls  created  in  the  course  of  a  mining 
operation  must  be  completely  eliminated  during  reclama- 
tion of  the  minesite. 


"R2______in_______w_______ii<____n_s.  "   where  an 

access  and  haul  road's  public  status  is  conditioned  on 
a  coal  operator's  agreement  to  be  prinanly  responsi- 
ble for  maintaining  the  road,  it  is  not  a  road  "main- 
tained with  public  funds"  within  the  meaning  of  this 
phrase  in  the  definition  of  "roads"  in  30  CFR  710.5. 

Jewell  S_okeless_Coal  Cor^,  4  IBSMA  51  (June  18,  19B2) 

89    I.D.    313 


-i_S__££2£___i_ii_Lfi______Sl.ti.___2__^i!E__£___i_ilia 

R_2____-i_.___.____ orcementT    76    IB_I~129     (Sept.    26, 

1983)     "  90    I.D.     425 
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WCRDS    AND    fHRASES — Continued 


"S  urr  ace_cgal_minin(]_o£er  at  ions  ."       Where    a    coal 
processing    facility    is   owned    by    the    same    company    that 
owns    all    the    lines    that    supply    coal    to    it,    that    fa- 
cility   jay    conduct    activities    "in    connection    with"    a 
surface    coal    nine    within    the    meaning    of    "surface    coal 
mining    operations"    in    JO    CFR    700.5. 

"Surtace_cga  l_mining._gEera  tigns.  "      Where   a    coal 
processing    facility    is    functionally    and    economically 
integrated    with    several    neighboring    surface   coal    mines 
but    is    9    miles    distant    from    the    closest    of    those    mines, 
that    facility    may    be    "near"    a    minesite    within    the 
maaning    of    "surface    coal    mining    operations"    in    JO    CFR 
700.5. 


meaning    of    "surface    coal    mining    operations"    in    30    CFR 
700.5. 

W°ii§rine_Cgal_Cgrp_..,    2    IESMA    325     (Nov.    7,     I960) 

b7    I.E.    554 


"Suitace_cpa  l__Hining_g£era  t  ions."       A    coal    loading 
facility    operated    and    controlled    ty    the    same    ccipany 
that    owns    and    operates    the   mines    supplying    coal    tc    it 
is    being    conducted   "in   connection    with"    a    surface   coal 
mine    within    the    meaning    of    "surface    coal    lining    opera- 
tions"   in    30    CFR    700.5. 


Drummgnd_Cgal_roi,    2    IBSMA    96     (Juns    J,    19d0) 


87    I.D.    19b 


"Surf ace_cgal_m ininj_operat ions."   Where  a  coal 
processing  facility  is  owned  and  operated  by  the  same 
conpany  that  owns  ind  operates  the  mine  supplying  most 
of  the  coal  to  the  facility,  that  facility  is  operated 
"in  connection  with"  a  surface  coal  mine  within  the 
meaning  of  "surface  coal  mining  opertions"  in  30  CFR 
700.5  under  the  circumstances  of  this  case. 

"Sux£<SCS_£2£l_!Ei!liIIi_2E£rat  ions."   Where  a  coal 
processing  facility  is  found  to  be  operated  in  connec- 
tion with  a  surface  coal  mine  and  is  located  less  than 
15  miles  from  three  active  surface  mining  pits,  that 
facility  is  "near"  the  minesite  within  the  meaning  of 
"surface  coal  mining  operations"  in  30  CFR  700.5  under 
the  circumstances  of  this  case. 


Drummgnd_Coal_Coi,  2  IBSMA  189  (Aug.  6,  I960) 


"Sur  f  ace_cga  l_mi  ni  nj_gj;er  at  igns^"   Where  a  ccal 
loading  facility  is  found  to  be  operated  in  connection 
with  several  neighboring  coal  mines  but  is  11.2  miles 
distant  from  the  closest  of  those  mines,  the  facility 
may  be  "near"  a  minesite  within  the  meaning  of  "surface 
coal  mining  operations"  in  30  CFR  700.5. 


Falcon  Coal  Co. 


Inc . 


2  IBSMA  406  (Dec.  31,  1980) 
87  I.e. 


669 


"Surf ace_cgal_mininj_g£er at  ions. "      Extraction   cf 
coal    from    a    coal    refuse   pile    is    an    activity    which    fall: 
within    the    definition   ot    "surface   coal    mining    opera- 
tions,"  as   contained    in    revised    Part    700,    and   OSM    has 
authority    tc    regulate   such   an   operation   during    the    ini- 
tial   regulatory    program. 


faiSinai2e_£25l_£2i>     3    IBSMA    lb2     (June    29,    19dl) 

bb    I.D. 


616 


b7    I.D.     347 


"Sur face_coal_mining_op^rat ions. "   A  coal  loading 
facility  controlled  by  the  same  company  that  owns  the 
mine  supplying  coal  to  it  may  conduct  activities  "in 
connection  with"  a  surface  coal  mine  within  the  meaning 
of  "surface  coal  mining  operations"  in  30  CFR  700.5. 

"Suj_f i££_£2ii _!!li2.i!>:l_2E£rat  igns.  "   *  coal  loading 
facility  functionally  and  economically  integrated  with 
a  commonly  controlled  coal  mine  located  2  miles  away 
may  be  "near"  a  minesite  within  the  meaning  of  "surface 
coal  mining  operations"  in  30  CFR  700.5. 

Bethlehem_Mines   Cor£i(     2    IBSMA    215    (Aug.    29,    19«0) 

87    I.D.    380 


"Surf  ace_cga^_mining_gp.er  at  ion  ."  A  tipple  located 
200-300  teet  from  i  minesite  is  a  "surface  coal  mining 
operation"  within  the  maaning  of  30  CFR  700.5  when  the 
tipple  processes  and  stores  all  of  the  coal  extracted 
from  that  mine,  the  mine  is  owned  by  the  owners  of  the 
corporation  owning  the  tipple,  and  the  mine  was  leased 
in  order  to  supply  coal  to  the  tipple. 

R2b?rts  Brothers_Coal_Coit_Inci,  2  IBSMA  2b4  (Sept.  26, 
I960)  87  I.D.  139 


"  Sur  f  ace_cga  l_mini  ng_gjj>e  rat  ions.  "   when  a  tipple 
is  owned  and  operated  by  the  same  company  that  owns  and 
operates  the  two  mines  supplying  most  of  the  coal  pro- 
cessed through  the  tipple,  that  tipple  is  operated  "in 
connection  with"  a  surface  coal  mine  within  the  meaning 
of  "surface  coal  mining  operations"  in  30  CFR  700.5. 

"§ir f  ace_coal_mining_gp_era t ions.  "   When  a  tipple 
is  operated  in  connection  with  two  surface  coal  mines 
and  is  located  7  and  13  miles  from  those  mines,  that 
tipple  is  held  to  be  "near"  the  minesite  within  the 


"Sur  face_ccal_minin_g_g£era  t  ions.  "   Mere  evidence 
that  a  coal  processing  facility  receives  some  undis- 
closed percentage  of  the  coal  production  of  two  mines 
operated  in  connection  with  the  facility,  and  located 
distances  of  8  and  11  miles  from  the  facility,  is  net 
sufficient  tc  establish  that  the  facility  is  "at  or 
near"  either  of  the  mines,  within  the  meaning  of  the 
definition  of  "surface  coal  mining  operations"  at 
30  CFR  7C0.5. 

Reitz_Cgal_Cg. ,  3  IESMA  260  (Aug.  20,  1981)  88  I.D.  745 


"Sj3i£3£2_£2*I_!ii!ii!13_2ESr  at  igns.  "   Under  the  facts 
of  this  case  a  processing  plant  located  22    miles  from 
the  minesite  that  supplies  coal  to  it  is  not  "at  or 
near"  the  minesite  within  the  meaning  of  the  definition 
of  "surface  coal  mining  operations"  in  30  CFR  700.5. 

R2§s_TiEple_Cgi,  3  IESMA  122     (Sept.  24,  1981) 

88  I.D.  651 


"Sur  f  ace_cgal_minin_g__gr;era  t  ions.  "   Under  the  facts 
of  this  case  a  processing  plant  located  25  miles  from 
the  minesite  that  supplies  coal  to  it  is  not  "at  or 
near"  the  minesite  within  the  meaning  of  the  definition 
of  "surface  coal  mining  operations"  in  30  CFR  7C0.5. 

£incg_Coal_Salesx_Inc=.,  4  IBSMA  35  (Mar.  26,  1982) 

89  I.D.  113 


5!JRIA£E_5INI!!S_CONTROL_AND_RECLAHATIOM_ACT_OF_J9  7  7 
--Con t i a ued 


WORDS    AND    PHRASES--Cont inued 

"Sur f ace_c2dl_fflinin3_o£erat 
the  Interior  Board  of  Surface  Mi 
Appeals  established  a  two-part  t 
whether  an  offsite  facility  was 
mining  operations,  as  defined  in 
Control  and  Reclamation  Act  of  1 
ing  regulations,  by  requiring  th 
operated  in  connection  with  a  su 
that  it  be  located  at  or  near  th 
court  decisions  and  revised  Depa 
have  made  it  clear  that  in  order 
face  coal  mining  operations,  an 
is  involved  in  certain  listed  ac 
operated  in  connection  with  a  su 
a  facility  involved  only  in  the 
interstate  commerce  must  te  oper 
a  surtace  coal  mine,  and  that  fa 
at    or    near    the    mines ite. 
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SURFACE_MINISG_CONTRgL_AND_RECLAMATION_ACT_CF_197  7 
—  Cont  inued 

WORDS  AND  PHRASES — Continued 

nine  coal  is  a  deed  which  conveys  both  the  mineral  and 
overlying  surface  estates,  authorization  to  surface 
mine  will  be  presumed,  for  the  purposes  of  sec.  522(e) 
of  the  Act  and  30  CFR  761.5,  in  the  absence  of  language 
to  the  contrary  in  the  conveyance. 

"Ziii3_SiiSli£3_li3l!is."   A  local  government's 
zoning  ordinance  which  contains  restrictions  on  surface 
coal  mining  will  not  be  considered  to  preclude  "valid 
existing  rights,"  under  sec.  522(e)  of  the  Act  and 
30  CFR  761.5,  where  it  is  shown  that  the  restrictions 
of  the  local  ordinance  have  been  preempted  by  state 
law. 

R°naId_Wi_Johnson ,  5  IBSMA  19  (Feb.  a,  1983) 

90  I.D.  54 


*Q.  !l_t2E£D.lz  _C3  al  _  Co^  t_  In  c^_  v  i_Office_of_Surface_M  in  ina 
Reclamation    S~E  nf  orcemen  t,  ~7<TlBLA    34    (Feb.    9,    1984) 

91    I.D.    108 


"Surf  ace_coa  l_minint}_gperations  ."   In  order  to  be 
conducting  surface  coal  mining  operations,  within  the 
meaning  of  the  Surface  Mining  Control  and  Reclamation 
Act  of  19/7,  a  coal  preparation  and  processing  plant 
need  only  be  operated  in  connection  with  a  surface  coal 
mini.   A  coal  preparation  and  processing  plant  which  is 
operated  in  connection  with  a  number  of  surface  coal 
mines,  therefore,  conducts  surface  coal  mining  opera- 
tions within  the  meaning  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  30  U.S.C.  «  1291  (28)  (A) 
(19B2)  . 


Reitz  Coal  Co.  v.  Office  of  Surtace  Mining  Reclamation 
S._ll!£2£cement,  83  IBLA~19B  (0ct.~17,  198<4) 


SURFACE_RESCURCES_ACT 
(See_also  Hearings,  Mining  Claims- 
Index.  ) 


•if  included  in  this 


GENERALLY 

Sec.  3  of  the  Surface  Resources  Act  of  July  23, 
1955,  69  Stat.  367,  368,  30  U.S.C.  4  611  (1976) , 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  claim  for  such  material  to  te 
sustained  as  validated  by  a  discovery,  the  prudent 
man-marketability  test  of  discovery  of  a  valuable 
mineral  deposit  must  have  been  met  at  the  date  of  the 
Act,  and  reasonably  continuously  thereafter. 


United  States  v.  Albert  Martinez  et  al . 
"(Aug.  29,  1980) 


49  IELA  36C 

87  I.D.  366 


"ro^soil. "   For  purposes  of  the  redistribution 
requirements  of  30  CFR  715.16(b),  topsoil  means  at 
least  the  same  material  as  was  required  under  30  CFR 
715.16(a)  to  be  removed  from  areas  to  be  disturbed  by 
surtace  coal  mining  operations. 

Drumaond_Coal_Co. ,  3  IBSMA  100  (Apr.  21,  1981) 

88  I.D.  47". 


The  Surface  Resources  Act  of  July  21,    1955, 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.   In  order  for  a  mining  claim  for  such  material 
located  prior  to  the  date  of  the  Act  to  te  sustained, 
the  prudent  man- mar ketabilit y  test  of  discovery  of  a 
valuable  mineral  deposit  must  have  teen  met  at  the 
date  of  the  Act,  and  maintained  reasonably  continuously 
thereafter. 


"  Under  jround_ojje  rations.  "   Because  of  the  defi- 
nition of  "underground  operations"  in  30  CFR 
717.11(a)(1),  the  ground  water  monitoring  requirements 
of  sec.  717.17(h)(1)  and  (h)(2)  of  30  CFR  do  not  apply 
to  an  inactive  mine  where  the  only  underground  activity 
is  the  mechanical  removal  of  accumulated  water. 

£20.521  Liati°a_£2*<L_£2i«  J  IBSMA  228  (July  31,  1981) 

88  I.  D.  685 


"  Valid_exist  ing__r  i_j_hts.  "   To  demonstrate  "valid 
existing  rights,"  and  thereby  avoid  a  restriction  on 
surtace  coal  mining  under  sec.  522(e)  of  the  Act  and 
30  CFR  Part  761,  the  claimant  must  show  that  it  held 
property  rights  on  Aug.  3,  1977,  that  were  created  by 
a  legally  binding  conveyance,  lease,  deed,  contract  or 
other  document  which  authorizes  the  claimant  to  produce 
coal  by  a  surface  coal  mining  operation. 

"Ii!i<l_£if±sting_rijhts. "   Relevant  state  law  is  a 
proper  aid  in  the  interpretation  of  the  terms  of  the 
document  relied  upon  to  establish  "valid  existing 
rights"  under  sec.  522(e)  of  the  Act  and  30  CFR  Part 
761. 


Ml!iied_States_vi_Estella_M._Kincanon  et  al.  ,  54  IELA  95 
(Apr.  15,  1981) 


APPLICABILITY 

"Public  lands."   Under  43  CFR  3602.1  which  defines 
a  trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  »  299  (1970). 

P3Sifi£_l2igE_£_iiallf  _£2i.  "^  IBLA  127  (Jan.  23,  1980) 


"Public  lands."   Under  43  CFR  9239.0-7  which 
defines  a  trespass,  the  term  "public  lands"  includes 
mineral  deposits  reserved  under  the  Stock-R aising  Home- 
stead Act,  43  D.S.C.  »  299  (1976). 

lS*acot_Inc.  ,  59  IBLA  155  (Oct.  26,  1981) 


"Zai.i^_Sli§.ti!LJ_lijht.s. "   When  the  document  relied 
upon  to  establish  "valid  existing  rights"  to  surface 


SURFACE    RESOURCES    ACT  —  Continued 


HEARINGS 


Whon  the  Bureau  of  Land  Manajement  has  appraised 
the  damages  for  a  mineral  trespass  under  43  CFR  Part 
9230,  an  appraisal  mil  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect. 

£a£±£i£_S2a^I_6_Liiht_Coi,  45  IBLA  127  (Jan.  23,  1980) 


VERIFIED  STATEMENT 

A  verified  statement  filed  under  sec.  5  of  the 
Surface  Resources  Act  of  1955,  30  D.S.C.  4  bl3  (197b), 
is  properly  rejected  when  the  raining  claim  in  connec- 
tion with  which  it  is  filed  has  been  declared  abandoned 
and  void  for  failure  to  comply  with  the  recordation 
provisions  ot  sec.  314  of  the  Federal  Land  Policy  and 
Manajement  Act  of  197b,  43  U.S.C.  *  1744  (197b)  . 


P§ul_i!i_Scott_and_Betty__F.._Scott ,  53  IBLA  75  (Mar. 
1981) 


2, 


Acceptance  by  the  Bureau  of  Land  Manajement  of  mining 
claimant's  verified  statement  under  sec.  5  of  the 
Act  of  July  23,  1955,  30  U.S.C.  *  bl3  (197b),  confirms 
only  those  rights  to  surface  resources  that  the  claim- 
ants held  on  July  li,    1955,  as  defined  or  limited  by 
other  existing  law. 

J°§Slh_*i  Barnes  et  al.,  78  IBLA  4b  (Dec.  13,  1983) 

90  I.D.  550 


S0RPLUS_PROPERrY. 
(See_also  Federal  Property  S  Administrative  Services 
Act--if  included  in  this  Index.) 

Dil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasinj  and  by 
Public  Land  Order  No.  b74,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.   Lands  declared  surplus  are  not  subject 
to  leasinj  by  this  Department. 

Edward_C;__She[)ardson,  47  IBLA  223  (May  13,  1980) 


SURVEYS_CF_EUELIC_LANDS--Continued 

GENERALLY — Continued 

because  no  change  has  been  made  in  the  land  actually 
covered  by  the  lease. 

Ka>i_/i^_]5lSI_§t_§Ii.»  6">  IELA  192  (June  29,  1982) 


Locations  of  corners  established  ty  official 
Government  surveys  are  conclusive,  and  the  corner  of  ; 
Government  subdivision  is  where  the  United  States  sur- 
vey established  it. 

Mri_&_Mrsi_John_KqqEmans,  70  IBLA  75  (Jan.  11,  1983) 


In  determining  whether  original  survey  corners 
were  properly  reestablished  by  an  official  dependent 
resurvey  of  public  lands,  the  fact  that  the  measured 
distance  and  bearing  between  a  quarter  corner  and  the 
adjacent  section  corners  as  determined  by  the  resurvey 
differs  somewhat  from  the  measurement  and  bearing  given 
in  the  original  survey  is  not  sufficient  alone  to  dis- 
prove the  reestablishment  of  the  quarter  corner,  as 
discrepancies  between  measurements  and  tearings  in  eld 
and  more  recent  surveys  are  not  uncommon. 

J<°bert_J.._w_ickenden,  73  IBLA  394  (June  15,  1983) 


The  first  step  of  an  independent  resurvey  is  to 
reestablish  the  outboundaries  of  the  area  to  te 
resurveyed,  following  the  methods  of  a  dependent 
resurvey.   The  second  step  is  the  segregation  of 
lands  embraced  in  valid  claims  based  on  the  former 
approved  plat. 

Where  a  protest  challenges  the  declaration  of  a 
survey  that  a  corner  is  lost  and  the  reestablishment  of 
that  corner  by  proportionate  measurement,  and  the 
record  shows  that  the  Eureau  of  Land  Management  gave 
due  consideration  to  evidence  tendered  to  establish  the 
original  position  of  the  corner,  BLM  may  properly  deny 
the  protest  and  that  decision  will  be  upheld  on  appeal 
where  appellant  fails  to  establish  error  in  the 
decision. 

Al!!>i;i_f!lIl3rdI_Mari_Jane_Millard,  77  1ELA  bb  (Nov.  7, 
1983) 


•here  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  Mineral 
Leasinj  Act  for  Acquired  Lands. 

jyHa£fi_i.=._Shei;ardson,  ^,i    IBLA  79  (Mar.  2,  1981) 

iSEald_Ai_Waters ,     78    IBLA    387     (Jan.     31,    1984) 


SURyEYS_OF_PUBLi;_LANDS 
(See_also    Boundaries,    Public    Lands--if    included    in    this 
Index  .) 

GENERALLY 

HherH  the  lessees  of  a  competitive  oil  and  gas 
lease  suggest  that  a  revised  description  of  the  leased 
land,  based  on  an  approved  resurvey  of  the  township, 
shifts  their  leasehold  2,29^.18  feet  farther  west  of 
the  southeast  section  corner  than  under  the  original 
survey,  but  the  new  status  plat  reflects  instead  that 
the  southeast  section  corner  has  simply  been  relocated 
2, 292.18  teet  farther  to  the  east,  the  Bureau  of  Land 
Mana jem snt ' s  revised  description  will  be  affirmed 
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£liSei_'ii_Swan_et_ux.  ,  77  IBLA  99  (Nov.  14,  1983) 
Jean_Eli,  78  IBLA  374  (Jan.  30,  1984) 


A  dependent  survey  is  designed  to  accomplish  a 
restoration  cf  what  purports  to  be  the  original  condi- 
tions according  to  the  record,  tased,  first,  upon 
identified  existing  corners  of  original  survey  and 
other  recognized  and  acceptable  points  of  control,  and 
second,  upon  the  restoration  of  missing  corners  by  pro- 
portionate measurement  in  harmony  with  the  record  of 
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the  original  survay.   Titles,  areas,  and  descriptions 
should  remain  unchanged  in  a  typical  dependent  resurvey. 

Prior  to  passing  title  from  the  United  States,  the 
Government  has  the  right  to  establish  or  reestablish 
boundaries  on  its  own  land.   Howevar,  once  patent  has 
bean  issued,  the  rights  of  the  patentee  are  fixed  and 
the  Government  has  no  power  to  interfere  with  such 
rights  by  a  corrective  survey.   Therefore,  the  results 
of  a  dependent  resurvey  conducted  by  the  Cadastral 
Survey  will  not  altar  or  effect  any  boundaries  between 
privata  tracts  of  lands.   In  disputes  between  private 
owners,  the  location  of  corners  reestablished  by  a 
depandent  survey  conducted  subsequent  to  patent  does 
not  make  the  new  survey  conclusive  against  the  prior 
purchaser  so  as  to  prevent  his  assertion  of  the  title 
he  has  acquired  as  against  the  one  claiming  under  the 
naw  survey. 

ilice____All_son_  Fr_nces_All_son,  77  IBLA  106  (Nov.  14, 
1983) 


In  detertninin  j  whether  the  original  survey  corners 
along  a  township  line  ware  properly  reestablished  by  an 
official  dependent  resurvey  of  public  lands,  the  fact 
that  the  measured  distance  and  bearing  between  the 
recovered  township  corners  as  determined  by  the  resur- 
vey differs  somewhat  from  the  neasurement  and  bearing 
given  in  the  original  survey  is  not  sufficient  alone  to 
disprove  the  reest ablishment  of  the  intervening  corners, 
as  discrepancies  between  measurements  and  bearings  in 
old  and  aore  recent  surveys  are  not  uncommon. 

State  of  Oregon,  Office  of  State  Forester,  7  8  IBLA  13 
(Dec.  12,  1983) 


An  island  within  the  public  domain  in  a  navigable 
stream  and  actually  in  existence  at  the  time  of  the 
adaission  to  the  Union  of  the  state  within  which  it  is 
situated  remains  tha  property  of  tha  United  States. 

D^vid_Ai_Provinse,  7B  IBLA  B5  (Dec.  lb,  1983) 


A  survey  of  public  lands  creatas  and  does  not  merely 
identify  the  boundaries  of  sections  of  land.   A  patentee 
of  public  land  takes  according  to  the  actual  survey  on 
the  ground,  even  though  the  official  survey  plat  may  not 
show  the  tract  as  it  is  located  on  the  ground,  or  the 
patent  description  nay  be  in  error  as  to  the  course  or 
distance  or  the  quantity  of  land  stated  to  be  conveyed. 

II»iE_ti_Lowe,  BO  IBLA  101  (Apr.  3,  1984) 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  2B,  1891,  ch.  384, 
26  Stat.  796,  for  school  sections  within  an  unsurveyed 
townshif  in  the  Siskiyou  National  Forest  and  thereafter 
a  reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  tha  United  States  by  Act  of  Feb.  14,  1859. 

A  state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384 ,  26  Stat.  796,  for  unsur- 
veyad  school  sections  within  a  national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  sees.  16 
and  36  therein.  Where  a  protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
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to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  4  852  (1976). 

Where  a  survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a  fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  ty  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a  survey  of  public  lands  has  teen  run  and 
approved,  the  designated  sections  of  a  township  are 
undefined  and  the  lands  are  unident it  led. 

_tat__of_Ore____et_a____II ,  80  IBLA  354  (Hay  10,  1984) 

91  I.D.  ^12 


Generally,  the  meander  line  of  a  river  is  not  to 
be  treated  as  a  boundary  and  when  the  United  States 
conveys  a  tract  of  land  by  patent  referring  to  an 
official  plat  which  shows  the  tract  to  be  riparian  to 
a  river,  the  patent  conveys  all  the  rights  to  the  water 
line  of  that  river,  if  navigable,  or  to  the  center  of 
the  stream  if  nonnaviga tie,  except  where  there  is 
fraud,  gross  error  shown  in  the  survey,  or  an  intention 
to  limit  a  grant  or  conveyance  to  the  actual  meander 
lines  as  disclosed  in  the  facts  or  circumstances. 

E2I!aId_Wi_Hoar ,  81  IELA  74  (May  23,  1984) 


The  extent  of  an  applicant's  color-of- ti tie  claim 
is  necessarily  limited  to  the  land  actually  described 
in  the  conveyance  from  which  the  color-of-t it le  origi- 
nates, regardless  of  whether  or  not  this  description 
accurately  describes  all  land  occupied  ty  the  appli- 
cant. 

___t_n_C__Cavi_,  83  IBLA  107  (Oct.  5,  1984) 


Costs  cf  a  survey  must  be  paid  by  a  person 
authorized  by  a  private  law  to  purchase  putlic  lands. 

Jer ry._I.i_C row ,  84  IELA  119  (Dec.  10,  1984) 


AUTHORITY  TC  HAKE 

The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or  should 
be  surveyed,  and  what  public  lands  have  been  or  remain 
to  be  disposed  of  by  the  United  States,  and  he  has  the 
authority  to  extend  or  correct  the  surveys  of  public 
lands  as  may  be  necessary,  including  the  surveying  of 
lands  omitted  from  earlier  surveys,  and  making  resur- 
veys  to  reestablish  corners  and  lines  of  earlier 
official  surveys. 

_r_____rs____h___oo£man_,  70  IBLA  75  (Jan.  11,  1983) 

II§ei_*i_Swan_et__x_,  77  IELA  99  (Nov.  14,  1983) 


The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  putlic  lands  have  teen  or  should 
be  surveyed,  and  what  public  lands  have  been  or  remain 
to  be  disposed  of  by  the  United  States.   He  also  has 
the  authority  to  extend  or  correct  the  surveys  of 
public  lands  as  may  be  necessary. 


Jean_Eli,  78  IELA  374  (Jan.  30.  1984) 
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SURVEYS    OF    PUBLIC    LANDS  —  Continued 


DEPENDENT  RESURVEYS 


where,  at  a  hearing,  a  protestant  does  not  Beet 
his  burden  of  establishing  by  clear  and  convincing 
evidence  that  a  dependent  resurvey  is  not  an  accurate 
retracement  and  reestablishment  of  the  lines  of  the 
original  survey,  the  decision  dismissing  his  protest 
against  the  survey  will  be  affirmed. 

Bet_el_C__Ver__n,  U7  IBLA  315  (May  19,  1980) 


Restoration  of  a  lost  corner  by  leans  of  propor- 
tionate measurement  in  accordance  with  the  record  of 
the  original  survey  is  the  proper  procedure  in  a 
dependent  resurvey  where  there  is  a  lack  of  conclusive 
evidence  as  to  the  location  of  the  original  survey 
corner. 

Surveys  of  the  United  States,  after  acceptance, 
are  presumed  to  be  correct  and  will  not  be  disturbed 
except  upon  cleat  proof  that  they  are  fraudulent  or 
grossly  erroneous.   An  appellant  challenging  a  Govern- 
ment resurvey  has  the  burden  of  establishing  by  clear 
and  convincing  evidence  that  the  resurvey  is  not  an 
accurate  retracement  and  reestablishment  of  the  lines 
of  the  original  survey. 

Pau_______he_bel,  58  IBLA  52  (Sept.  21,  1981) 


The  purpose  of  a  dependent  resurvey  is  to  retrace 
and  reestablish  lines  of  the  original  survey  in  their 
true  and  original  positions  according  to  the  best 
available  evidence  of  the  positions  of  the  original 

corners. 

Locations  of  corners  established  by  official 
Governmsnt  surveys  are  conclusive,  and  the  corner  of  a 
Government  subdivision  is  where  the  United  States  sur- 
vey established  it. 

Where  the  reestablishment  of  a  section  corner  in  a 
resurvey  is  supportad  by  substantial  evidence,  a  pro- 
test asserting  impropr iat les  in  the  survey  is  properly 
dismissed  and  does  not  necessarily  warrant  a  further 
investigation  of  the  corner. 

Nr_____rs___o_n_Koo£mans,  70  IBLA  75  (Jan.  11,  19b3) 


In  determining  whether  original  survey  corners 
were  properly  reestablished  by  an  official  dependent 
resurvey  of  public  lands,  the  fact  that  the  measured 
distance  and  bearing  between  a  quarter  corner  and  the 
adjacent  section  corners  as  determined  by  the  resurvey 
differs  somewhat  rrom  the  measurement  and  bearing  given 
in  the  original  survey  is  not  sufficient  alone  to  dis- 
prove the  reestablishment  of  the  quarter  corner,  as 
discrepancies  between  measurements  and  bearings  in  old 
and  more  recent  surveys  are  not  uncommon. 

Surveys  of  the  United  States,  after  acceptance, 
are  presumed  to  be  correct  and  will  not  be  disturbed 
except  upon  clear  proof  that  they  are  fraudulent  or 
grossly  erroneous.   An  appellant  challenging  a  Govern- 
ment resurvey  has  the  burden  of  establishing  by  clear 
and  convincing  evidence  that  the  resurvey  is  not  an 
accurate  retracement  and  reestablishment  of  the  lines 
of  the  original  survey. 

Where  reestablishment  of  a  quarter  section  corner 
on  a  second  survey  is  supported  by  substantial  evi- 
dence, a  protest  not  accompanied  by  acceptable  con- 
flicting evidence  but  principally  by  hearsay,  does  not 
warrant  a  further  survey  or  investigation  of  the  corner. 

Where  a  protestant  does  not  meet  his  burden  of 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey. 
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the  decision  dismissing  his  protest  against  the  survey 
will  be  affirmed. 

£obert_J.._»icltenden,  73  IELA  394  (June  15,  1983) 


The  dependent  resurvey  is  designed  to  restore  the 
original  conditions  of  the  official  survey  according  to 
the  record.   It  is  based,  first,  upon  identified  cor- 
ners and  other  acceptable  points  of  control,  and  second, 
upon  the  restoration  of  lost  corners  ty  proportionate 
measurement  in  harmony  with  the  record  of  the  original 
survey.   Corners  established  ty  the  original  survey 
should  be  located,  if  possible,  ty  considering  all  the 
relevant  evidence  and  not  simply  one  or  two  factors. 
The  rules  for  the  restoration  of  lost  corners  should 
not  be  applied  until  all  available  original  and  collat- 
eral evidence  has  been  developed. 

Where  there  exist  factual  questions  atout  the 
location  of  a  subdivisional  corner  in  a  dependent 
resurvey,  the  Board  of  Land  Appeals  may  order  a  hearing 
pursuant  to  43  CFR  4.415  to  resolve  these  questions. 

Elmer_A__S_an_et_ux_,  77  IBLA  99  (Nov.  14,  1983) 


A  dependent  survey  is  designed  to  accomplish  a 
restoration  of  what  purports  to  be  the  original  condi- 
tions according  to  the  record,  based,  first,  upcn 
identified  existing  corners  of  original  survey  and 
other  recognized  and  acceptable  points  of  control,  and 
second,  upon  the  restoration  of  missing  corners  by  pro- 
portionate measurement  in  harmony  with  the  record  of 
the  original  survey.   Titles,  areas,  and  descriptions 
should  remain  unchanged  in  a  typical  dependent  resurvey. 

Prior  to  passing  title  from  the  United  States,  the 
Government  has  the  right  to  establish  or  reestatlish 
boundaries  on  its  own  land.   However,  once  patent  has 
been  issued,  the  rights  of  the  patentee  are  fixed  and 
the  Government  has  no  power  to  interfere  with  such 
rights  by  a  corrective  survey.   Therefore,  the  results 
of  a  dependent  resurvey  conducted  ty  the  Cadastral 
Survey  will  not  alter  or  effect  any  boundaries  between 
private  tracts  of  lands.   In  disputes  between  private 
owners,  the  location  of  corners  reestablished  ty  a 
dependent  survey  conducted  subsequent  to  patent  dees 
not  make  the  new  survey  conclusive  against  the  prior 
purchaser  so  as  to  prevent  his  assertion  of  the  title 
he  has  acquired  as  against  the  one  claiming  under  the 
new  survey. 

Alic__L._A_leson_  Frances  Alleson ,  7  7  IBLA  106  (Nov.  14 , 
198  3) 


The  purpose  of  a  dependent  resurvey  is  to  retrace 
and  reestablish  lines  of  the  original  survey  in  their 
true  and  original  positions  according  to  the  best 
available  evidence  of  the  positions  of  the  original 
corners. 
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In  an  appeal  from  a  protest  timely  filed  pursuant 
to  43  CFR  4.150-2  protesting  the  acceptance  of  a 
dependent  resurvey  the  appellant  has  the  burden  of 
establishing  by  clear  and  convincing  evidence  that  the 
resurvey  is  not  an  accurate  retracement  and  reestablish- 
ment of  the  lines  of  the  original  survey. 

Where  a  protestant  does  not  meet  his  burden  of 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey, 
the  decision  dismissing  his  protest  against  the  survey 
will  be  affirmed. 

Crow_Indian_.Ag.enci,  78  IELA  7  (Dec.  12,  1983) 
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INDEPENDENT  RESURVEYS 


In  determining  whether  the  original  survey  corners 
along  a  township  line  were  properly  reestablished  by  an 
official  dependent  resurvey  of  public  lands,  the  fact 
that  the  measured  distance  and  bearing  between  the 
recovered  township  corners  as  determined  by  the  resur- 
vey differs  somewjiat  from  the  measurement  and  bearing 
given  in  the  original  survey  is  not  sufficient  alone  to 
disprove  the  reestablishment  of  the  intervening  corners, 
as  discrepancies  between  measurements  and  bearings  in 
oil  and  more  recent  surveys  are  not  uncommon. 

Surveys  3f  the  United  States,  after  acceptance, 
are  presumed  to  be  correct  and  after  a  long  lapse  of 
time  from  the  acceptance,  will  not  be  disturbed  except 
upon  clearest  proof  of  an  evident  mistake  or  fraudulent 
conduct  on  the  part  of  those  charged  with  the  execution 
of  such  survey. 

where  reestablishment  of  intervening  section  cor- 
ners alang  a  township  line  in  a  resurvey  is  supported 
by  substantial  evidence,  a  protest  not  accompanied  by 
acceptable  conflicting  evidence  but  principally  by 
a  differing  opinion,  does  not  warrant  a  further  sur- 
vey or  investigation  of  the  location  of  the  questioned 
corners . 

Where  a  protestant  does  not  meat  his  burden  of 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey, 
the  decision  dismissing  the  protest  will  be  affirmed. 

State_of_Ore^on/l_gff  ice_of_St  at  e_  Forester,  78  IBLA  13 
(Dec.  12,  19837 


The  first  step  of  an  independent  resurvey  is  to 
reestablish  the  out  boundaries  of  the  area  to  be 
resurveyed,  following  the  methods  of  a  dependent 
resurvey.   The  second  step  is  the  segregation  of 
lands  embraced  in  valid  claims  based  on  the  former 
approved  plat. 

Alii!"!  Billardj.  Barjj  Jane  Millard,  77  IELA  66  (Nov.  7, 
1983) 


SWABPLANDS 
(See_also  State  Select  ions-- if  included  in  this  Index.) 

The  burden  of  proof  as  to  the  character  of  land 
applied  for  under  the  Swamp  Land  Acts  falls  upon  the 
applicant. 

where  an  1855  Federal  survey  and  plat  suggests 
that  certain  lands  may  have  been  swamp  and  overflowed 
and  appellants  present  substantial  additional  documen- 
tation revealing  a  long  term  consistent  characteriza- 
tion of  the  land  as  swamp  and  overflowed,  this  Eoard 
will  make  a  finding  of  fact  that  the  lands  were  swamp 
and  overflowed  within  the  meaning  of  the  Swamp  Land 
Acts. 

Sta te_of _Calif orniax_Stockdale_Develogment_Cor£. , 
51'iBLA  3  (Cct.~287  1980f 


TAR  SANDS 


Where  a  protestant  does  not  meet  his  burden  of 
establishing  by  clear  and  convincing  evidence  that  a 
dependent  resurvey  is  not  an  accurate  retracement 
and  reestablishment  of  the  lines  of  the  original 
survey,  the  decision  dismissing  his  protest  against 
the  survey  will  be  affirmed. 

SUEton.Ei-Edwards,  78  IBLA  62  (Dec.  13,  1983) 


The  dependent  resurvey  is  designed  to  restore  the 
original  conditions  of  the  official  survey  according  to 
the  record.   It  is  based,  first,  upon  identified  cor- 
ners and  other  acceptable  points  of  control,  and  second, 
upon  the  restoration  of  lost  corners  by  proportionate 
measurement  in  harmony  with  the  record  of  the  original 
survey.   Corners  established  by  the  original  survey 
should  be  located,  if  possible,  by  considering  all  the 
relevant  evidence  and  not  simply  one  or  two  factors. 
The  rules  for  the  restoration  of  lost  corners  should 
not  be  applied  until  all  available  original  and  collat- 
eral evidence  has  been  developed. 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  »  22b (t)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.   The  Secretary  of  the  Interior  is  not 
required  to,  but  "may"  issue  a  lease  for  any  given 
tract.   Therefore,  ELB  can  properly  reject  a  first- 
drawn  simultaneous  application  where  tefore  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a  special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Bineral 
Leasing  Act  of  1920,  as  amended  by  the  Combined  Hydro- 
carbon Leasing  Act  of  1981. 

Da niel_AJl_Enjel hard t_^On_ Reconsideration].,  62  IELA  93 
7?eb7~26,  1982)  89  I.D.  82 


In  an  appeal  from  a  timely  protest  to  the  accep- 
tance of  a  dependent  resurvey,  the  protestant  has  the 
burden  jf  establishing  by  clear  and  convincing  evidence 
that  the  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey. 
Failure  to  meet  that  burden  will  result  in  the  affirma- 
tion of  the  decision  dismissing  the  protest. 

Isao-Ili..  ?8  IBLA  37U  (Jan.  30,  1981*) 


An  appellant  challenging  a  Government  resurvey  has 
the  burden  of  establishing  by  clear  and  convincing  evi- 
dence that  the  resurvey  is  not  an  accurate  retracement 
and  reestablishment  of  the  lines  of  the  original  survey. 

£°ke£t_Si_£aIdwell,  79  IBLA  141  (Feb.  22,  1984) 


The    Combined    Hydrocarbon    Leasing    Act    of    1981, 
P.L.    97-78,    95    Stat.     1070,    amended    the    Bineral    Leasing 
Act    of    1920,    sec.    17(b),     30    U.S.C.    *    226(b)      (1976),    to 
require    competitive    bidding    in   the    leasing   of    lands 
within   special    tar    sand   areas,    and   appellant's   noncom- 
petitive   over-the-counter   oil    and    gas    lease   offer    for 
a   parcel    within   a    special    tar    sand   area    must    be 
rejected. 

An   offeror    for    a    Federal    oil    and    gas    lease   has   no 
rights    in    the    land   or   its   minerals    until    the    lease    is 
issued    to    him.      The    Secretary   of    the    Interior   is   not 
required    to,    but    "may,"   issue    a    lease    for    any    given 
tract.      Therefore,    BLB   can   properly    reject   a    noncompet- 
itive  lease   offer    where   the   lands    are    included    in   a 
special    tar    sand    area,    which    is    leasable   only    through 


TAR  SANDS  —  Continued 


TAB  SANDS — Continued 


competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 

of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  19dl.~~ 

Jii-s_Mi_Chudn.3!t,  bJ  IBLA  369  (Apr.  JO,  1962) 


T ha  Combined  Hydrocarbon  Leasing  Act  of  19bl, 
P.L.  97-7b,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  »  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.   A  non- 
competitive lease  improv ident ly  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  tor  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompe ti ti vel y  is  viti- 
ated, aDd  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.   Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larry__£.__Clark,  6b  IBLA  23  (July  21,     1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  *  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a  parcel  within  a  special 
tar  sand  area. 

An  applicant  for  a  Federal  oil  and  gas  l€ase  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  BLM  must  reject  a  simultaneous,  non- 
competitive application  where,  before  issuance  of  the 
lease,  the  parcel  won  in  the  drawing  is  included  in  a 
special  tar  sand  area  leaseable  only  through  competi- 
tive bidding  pursuant  to  the  Combined  Hydrocarbon 
Leasing  Act  of  1981. 

F.._C._Minkler,  71  IELA  328  (Mar.  23,  1983) 


Where  a  decision  on  appeal  is  based  on  a  factual 
issue  not  raised  at  the  hearing,  where  no  opportunity 
for  argument  on  appeal  was  provided  and  where  the  fact 
on  which  the  decision  was  based  were  incorrect  due  to 
a  faulty  hearing  transcript,  the  decision  will  be  set 
aside. 

The  validity  of  mining  claims  located  tor  deposits 
of  tar  sand  must  be  established  under  the  general  prin- 
ciples of  the  mining  laws,  including  those  related  to 
abandonment  and  performance  of  annual  assessment  work. 
Congress  provided  no  special  recognition  of  tar  sand 
as  a  valuable  mineral  deposit.   If  tar  sand  mining 
claims  are  found  to  be  placer  locations  for  lode 
deposits,  the  owner  may  apply  for  conversion  to  a 
combined  hydrocarbon  lease  under  30  U.S.C.  ft  226  (k) 
if  the  claims  are  otherwise  valid. 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97- 7d,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),   30  O.S.C.  »  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  gas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  tor  a  noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.   The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a  noncompetitive  basis.   Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetiti vel y  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

i!iSS.heii_Petroleum_Coi,  67  IBLA  38  (Sept.  8,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-98,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  »  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a  noncompetitive  oil 
and  jas  lease  offer  for  a  parcel  within  a  designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amandment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

22£2£!>Y._I:§2iI§I/  70  IBLA  32U    (Jan.  31,  1983) 


Orem  Development  Co.  v.  Leo  Calder (0n_Reconsidera2 

tion)  ,  A-2660"  (Apr.  25,~1983)  "  90  I.D.  223 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  t  226(b)   (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a  parcel  within  a  special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a  Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.   The  Secretary  of  the  Interior  is  net 
required  to,  but  "may,"  issue  a  lease  for  any  given 
tract.   Therefore,  BLM  can  properly  regect  a  noncom- 
petitive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981.   The  fact  that  appellant  filed  its  offer 
before  the  enactment  of  the  Combined  Hydrocarbon  Leas- 
ing Act  and  ELM  delayed  in  acting  on  the  offer  until 
after  the  effective  date  of  the  Combined  Hydrocarbon 
Leasing  Act  does  not  entitle  appellant  to  a  lease. 

£*Z_£2i.  73  IELA  203  (May  27,  1983) 


An  asphalt  prospecting  permit  application  which 
was  pending  at  the  time  of  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act  of  1981,  95  Stat.  1070  (1981), 
must  be  rejected  because  that  Act  amended  the  Mineral 
Leasing  Act  of  1920,  30  O.S.C.  *  181  (Supp.  V  1981),  to 
include  a  definition  for  "oil"  that  encompasses  asphalt. 
One  seeking  to  extract  hydrocarbons  from  asphalt  after 
Nov.  16,  1981,  in  an  area  other  than  a  "special  tar 
sand  area"  must  file  a  noncompetitive  oil  and  gas  lease 
offer.   The  hclder  of  an  oil  and  gas  lease  issued  on  or 
after  Nov.  16,  1981,  may  develop  all  nongaseous  hydro- 
carbon substances  other  than  those  substances  leasable 
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TAR _SA_DS-- Continued 

as  coal,  oil  shale,  or  gilsonite  (including  all  vein- 
type  solid  hydrocarbons). 

Although  oil  and  gas  leases  issued  prior  to  the 
enactment  of  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  95  Stat.  1070  (1981),  and  located  completely 
within  special  tar  sand  areas  may  be  converted  to  com- 
bined hydrocarbon  leases,  that  Act  did  not  affect  oil 
and  gas  leases  issued  prior  to  the  Act  which  are 
located  outside  such  areas.   The  Department  has  no 
authority  to  convey  any  rights  to  tar  sand  on  oil  and 
gas  leases  issued  prior  to  Nov.  lb,  1981.   A  lessee 
seeking  to  develop  the  tar  sand  on  such  a  lease  must 
relinquish  its  lease  and  seek  a  new  oil  and  gas  lease. 

£°°Eer___t__l_u___Inc.,  7i  IBLA  "^5  (June  7,  1983) 


TAYLC__GRAZING  ACT--Con t inu ed 


GENERALLY — Continued 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFR  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement.  Implementation  of  the  Taylor  Grazing  Act  of 
193U  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.   A  decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  to  show  ty 
substantial  evidence  that  a  decision  is  improper  cr 
unreasonable. 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
i.S  amended  hi.  tne  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  *  22b(b)  (1982),  to  issue  a  noncompeti- 
tive oil  and  gas  lease  for  land  within  a  designated  tar 
sand  area.  A  noncompetitive  lease  improvidently  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

Corothy^i-aniley.,  81  IBLA  349  (June  25,  1984) 


__s_____i_es___r_______r__u_of_La_d  Management ,  bfa  IELA 

109  (Aug.  10,  1982) 


A  reservation  of  "all  minerals"  in  a  patent  of 
public  lands  pursuant  to  sec.  8  of  the  Taylor  Grazing 
Act  of  June  28,  1934,  as  amended,  4 3  U.S.C. A.  «  315g 
(repealed  197b),  reserves  to  the  United  States  geother- 
mal  resources  underlying  the  patented  lands.   The 
reserved  geothermal  resources  are  subject  to  leasing 
only  under  the  Geothermal  Steam  Act,  30  U.S.C.  4$  1CC1- 
1025  (197b). 


XAIL0M-5.B  ASMS.  ACT 
(See_also  Grazing  Leases,  Grazing  Permits 
if  included  in  this  Index.) 


Licenses— 


i*ene_a_l_____r____Inc_,  b7  IBLA  304  (Sept.  30,  1982) 

89  I.D.  49b 


GENERALLY 

Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.   Protection  and  management  of  Federal  range 
lands  is  a  continuing  responsibility  and  may  not  be 
divested  through  agreement  with  a  private  party.   An 
allotment  management  plan  is  not  such  a  premanently 
binding  contract  that  the  grazing  user's  refusal  to 
agree  to  changes  precludes  BLM  from  modifying  or  vacat- 
ing the  plan  upon  a  finding,  rationally  based,  that 
the  plan  is  inconsistent  with  BLM  objectives  and  good 
range  management. 


A  decision  by  BLM  reducing  authorized  livestock 
grazing  use  pursuant  to  13  CFR  4110.3-2(t)  in  order 
to  facilitate  achieving  multiple-use  management  objec- 
tives, viz.,  allocating  available  forage  to  a  ccmpeting 
antelope  herd  in  the  interest  of  promoting  hunting  and 
future  transplanting,  will  not  be  disturbed  absent  sub- 
stantial evidence  showing  that  the  decision  is  improper. 

£Mli2§_BIa____r________.  80  IBLA  42  (Mar.  2b,  1984) 


Bert  N.  Smith.  Paul  Smith  v.  Bureau  of  Land  Manage- 
ment! 43  IBLA  38  5~  ( J  uly'll,  ~I980) 


Neither  FLPMA  nor  the  Taylor  Grazing  Act  autho- 
rizes appropriation  of  water  or  provide  an  independent 
statutory  basis  for  claims  for  water  uses  inconsistent 
in  any  way  with  the  substantive  requirements  of  state 

law. 

SuEP.lement_to_Soli.ci  to _______ on_N___M_3b_l___on__ederal 

_a _______________ he __________________ vicex_Fi ______ 

_________________________ of _ Reel ______________________ 

o£_kan___an__e__nt,_M-3b9l4  (SuppT)   (Jan.  lb,  1981) 

88  I.D.  253 


"Public  land  laws."   Under  43  CFR  2091.2-3  (1979), 
a  state  exchange  application  segregated  the  selected 
public  lands  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws.   The  term  "public  land 
laws"  is  ordinarily  used  to  refer  to  statutes  governing 
the  alienation  of  public  land,  and  generally  is  distin- 
guished from  both  "mining  laws,"  referring  to  statutes 
governing  the  mining  of  hard  minerals  on  public  lands, 
and  "mineral  leasing  laws,"  a  tara  used  to  designate 
that  group  of  statutes  governing  the  leasing  of  public 
lands  for  oil,  gas,  and  other  selected  minerals.   udall 
"•  EiLiliQ..  3»°  U-s-  1.  19  (1985). 


IIWBIR_SA_ES______I_iCSA_S 

Where  a  programmatic  environmental  impact  state- 
ment (EIS)  has  been  completed  and  this  has  been  sup- 
plemented by  a  site-specific  environmental  analysis 
concerning  the  impacts,  mitigating  measures,  and  al- 
ternatives for  a  specified  timber  sale,  the  law  dees 
not  require  preparation  of  an  individual  EIS  for  the 
timber  sale  in  the  absence  of  a  material  change  in 
circumstances  or  departure  from  policy  covered  in  the 
overall  EIS. 

A  decision  by  ELM  to  proceed  with  a  proposed  tim- 
ber sale  which  was  made  after  consideration  of  all  rel- 
evant factors  and  which  is  supported  ty  the  record  will 
not  be  set  aside  in  the  absence  of  a  showing  that  the 
decision  is  clearly  in  error. 

Preserve  Our  Scenic_En vironment ,  47  IBLA  27b  (May  15, 
l980f 


A  decision  by  a  ELM  district  office  to  proceed 
with  a  proposed  timber  sale  which  was  made  after  con- 
sideration of  all  relevant  factors  and  which  is  sup- 
ported by  the  record  will  not  be  set  aside  in  the 
absence  of  a  showing  that  the  decision  is  clearly  in 
error . 

Ern__t_____oertze_,  51  IBLA  196  (Dec.  5,  1980) 


!2§ie____Armstron_,  53  IBLA  153  (Mar.  12,  1981) 


louti 


TUBER  SALES  AND  D I  SPOSA LS- -Con ti n ued 


TIMBER  SALES  AND  DIS  POS  A  LS--Con  1 1  nued 


Under  a  lump  sum  contract  for  a  designated  lot  of 
timber  in  a  described  area,  the  contract  price  does  not 
vary  with  the  juantity  or  quality  of  timber  actually 
located  therein.   The  phrase  "more  or  less"  in  these 
contracts  will  be  given  its  plain  and  literal  meaning. 

Where  a  contract  tor  the  sale  of  timber  contains  a 
disclaimer  of  warranty  by  the  vendor  as  to  the  quantity 
of  timber  sold,  the  parties  are  deemed  to  have  con- 
tracted on  the  assumption  that  there  was  doubt  as  to 
the  quantity,  and  the  risk  with  respect  to  such  factor 
must  be  considered  to  have  been  assumed  by  the  purchaser 
as  one  of  the  elements  of  the  bargain.   Thus,  the  fact 
that  the  quantity  of  timber  available  for  harvesting 
turned  out  to  be  less  than  was  expected  at  the  time. of 
contracting  is  not  a  basis  for  a  claim  to  a  refund. 

In  legal  effect,  a  vendor's  estimate  of  quantity 
or  quality  of  a  specific  lot  of  timber  is  sui  generis 
becausa  it  cannot  be  determined  with  certainty  except 
by  harvesting  and,  even  then,  there  is  room  for  dis- 
agreement as  t3  whether  all  merchantable  timber  was 
harvested  by  the  vendee. 

Where  warranty  as  to  quality  and  quantity  is  spe- 
cifically disclaimed  by  the  Government  in  a  timber 
cruise  sale  contract,  only  good  faith  is  required  of 
the  Government  in  naming  an  estimated  amount. 

ii£SJO£I_kJilber_Coi.x_Inci,  5a  1BLA  J09  (Apr.  30,  1981) 


Where  a  contract  for  the  sale  of  timter  contains  a 
disclaimer  of  warranty  by  the  vendor  as  to  the  quantity 
of  timber  sold,  the  parties  are  deemed  to  have  con- 
tracted on  the  assumption  that  there  was  doubt  as  to 
the  quantity,  and  the  risk  with  respect  to  such  factor 
must  be  considered  to  have  been  assumed  ty  the  purchaser 
as  one  of  the  elements  of  the  bargain. 

Where  warranty  as  to  quality  and  quantity  is  spe- 
cifically disclaimed  by  the  Government  in  a  timber 
cruise  sale  contract,  only  good  faith  is  required  of 
the  Government  in  naming  an  estimated  amount. 

fiobert_H._Barker,  62  IBLA  331  (Bat.  23,  1982) 


BLK  may  properly  deny  a  request  for  an  extension 
of  time  for  a  timber  sale  contract  where  the  purchaser 
asserts  that  the  delay  in  cutting  and  removal  was  due 
to  market  fluctuations.   However,  where  the  Secretary 
has  waived  the  regulations  dealing  with  the  term  cf 
timber  sale  contracts  and  extensions  of  time,  thereby 
permitting  uncompleted  contracts  to  remain  in  effect 
past  their  expiration  dates,  an  affected  purchaser  will 
be  afforded  a  grace  period  on  his  right  to  cut  and 
remove  timber. 

Hobil!_Luj!bei_£2i»  66  IBL*  Ha  (July  29,  19B2) 


Guidelines  issued  under  BL(1  Manual  sec.  1791  relat- 
ing t3  preparation  of  an  environmental  analysis  record 
with  regard  to  a  proposed  timber  sale  are  not  the  type 
of  material  required  by  5  U.S.C.  <,    552(a)  (1)  (D)  to  be 
published  in  the  Federal  Reaister  and  as  such  are  not 
binding  on  BLM. 

A  decision  by  a  BLM  district  office  to  proceed  with 
a  proposed  timber  sale  which  was  made  after  considera- 
tion of  all  relevant  factors  and  which  is  supported  by 
the  record  will  not  be  set  aside  in  the  absence  of  a 
showing  that  the  decision  is  clearly  in  error. 

Lan3_CDunt y__Audu  bon_Society_,  55  IBLA  171  (June  11, 
1981) 


With  respect  to  the  management  of  timber  resources 
subject  to  the  Act  of  Aug.  2B,  1937,  which  relates  to 
Oregon  and  California  Railroad  and  Reconveyed  Coos  Bay 
Grant  Lands,  any  conflict  or  inconsistency  between  that 
Act  and  the  Federal  Land  Policy  and  Management  Act  of 
197b  must  be  resolved  in  accordance  with  the  former. 
However,  where  no  relevant  conflict  is  shown,  FLPBA's 
definition  of  "sustained  yield"  will  apply  to  both 
statutes . 

A  ULM  decision  to  proceed  with  a  proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed absent  a  showing  that  the  decision  is  clearly 
erroneous. 

k£i2iLli.  bl  II3LA  lc,b  (Jan.  25,  1982) 


A  BLM  decision  to  proceed  with  a  proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed absent  a  showing  that  the  decision  is  clearly 
erroneous. 

2ii£a._C_oog..le_et_al.  (  bi  tbi,a  393  (Fab.  19,  1982) 

»=.£;.2=_I  =.§;_,  bl  IBLA  396  (Feb.  22,  1982) 

iiiiO.T^S^,  b2  IBLA  <* 3  (Feb.  2U  ,  1982) 

*i2C_Mi!!tgE_et_ali,  b2  IBLA  299  (Mar.  18,  1982) 


Where  an  appeal  of  a  Bureau  of  Land  Management 
action  regarding  the  triggering  of  a  small  business 
set-aside  timber  sale  program  raises  only  class  size 
issues,  the  appeal  must  be  dismissed  because  the  Small 
Business  Administration,  not  the  Department  of  the 
Interior,  determines  class  size. 

£!Jbl  ic_Timber_Purchasers_Grou£ ,  66  IBLA  2UU  (Aug.  17, 
1982) 


"Sustained  yield."   As  used  in  sec.  1  of  the  Act 
of  Aug.  28,  1937,  H3  U.S.C.  4  1181a  (1976),  the  term 
"sustained  yield"  means  that  the  level  of  timber 
harvesting  established  should  be  such  that,  consider- 
ing present  levels  of  silviculture  techniques,  a 
constant  amount  of  timber  will  be  annually  available 
on  an  indefinite  basis. 

A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  the  lands  involved  will  not 
regenerate  within  the  time  contemplated  by  the  appli- 
cable rules  tears  the  burden  of  establishing  both  the 
factual  predicates  and  the  ultimate  conclusion. 

A  party  who  challenges  a  decision  to  sell  timter 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  recrea- 
tional values,  or  the  economic  stability  of  surrounding 
communities  must  show  not  only  that  some  adverse  effect 
will  result  tecause  of  timber  harvesting,  but  that 
these  effects  are  of  sufficient  magnitude  so  as  to 
render  the  decision  to  harvest  contrary  to  the  appli- 
cable laws  and  regulations. 

In_re_Lick_Gulch  Timbex_Sale,  72  IBLA  261  (Apr.  28, 
1983J  9C  I.D.  189 


A  BLM  decision  to  proceed  with  a  proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed absent  a  showing  that  the  decision  is  clearly 
erroneous. 

A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  allowable  cut  has  t€en  exceeded  and 
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that  pertinent  environmental  considerations  were  dis- 
regarded bears  the  burden  ot  establishing  both  the 
factual  predicates  and  the  ultimate  conclusions. 

In    re_Otter_Slide_Timber_Sale,    75    IBLA    380     (Auj.     31, 

Half 


A  BLM  decision  to  proceed  with  a  proposed  timber 
sal?,  when  reached  after  consideration  of  all  relevant 
tactors  and  supported  by  the  record,  will  not  be  dis- 
turbed in  the  absence  of  a  showing  that  the  decision  is 
clearly  in  error. 

An  appellant  who  levels  specific  criticisms  of  a 
BLM  decision  to  proceed  with  a  timber  sale  in  an 
attempt  to  overturn  the  sale  as  being  poorly  planned 
and  ill- conceived  cannot  prevail  where  the  record  shows 
that  BLM  complied  with  applicable  law  and  procedures  in 
ottering  the  tract  tor  sale  and  where  man/  of  the  con- 
cerns and  criticisms  amount  to  mere  expressions  of 
disagreement  with  BLM's  conclusions.   An  appellant's 
judgment  cannot  be  substituted  for  that  ot  ELM  on  the 
basis  of  arjuable  differences  of  opinion. 

E°bS£i_£i-§dlisburi,  79  IBLA  370  (Bar.  2b,  1984) 


A  BLM  decision  to  proceed  with  a  proposed  timter 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  te  dis- 
turbed absent  a  showing  that  the  decision  is  clearly 
erroneous. 

A  party  challenging  a  decision  to  harvest  timber 
on  the  grounds  that  clearcutting  is  an  inappropriate 
method  to  be  employed  and  that  pertinent  environmental 
considerations  were  disregarded  bears  the  burden  oi 
establishing  both  the  factual  predicates  and  the  ulti- 
mate conclusions. 

£urtin_Mitchell_6_STAND,  82  IBLA  275  (Aug.  31,  1984) 


A  party  who  challenges  a  decision  to  sell  timber 
on  the  ground  that  timber  harvesting  will  adversely 
affect  water  quality,  plant  and  animal  life,  property 
values,  or  the  economic  stability  of  surrounding  com- 
munities must  establish  the  decision  to  proceed  with 
the  timber  sale  is  erroneous. 


In_re_Crooked_Cedar_Timber_Sale,  B3  IELA  329  (Nov. 
1984) 


s. 


A  decision  by  BLM  denying  a  protest  to  a  proposed 
tiuber  »ale  will  be  affirmed  where  the  appellant  does 
not  present  sufficient  evidence  that  the  sale  area  was 
misclassif ied  as  high-intensity  land. 

Where  BLM  removes  concentrated  unplantable  zones 
from  the  area  of  a  proposed  timber  sale,  that  area  is 
not  misclassi f ied  as  high-intensity  land  even  though 
small  unplantable  zones  are  interspersed  throughout  it. 

In_re_ChaL.man2Keeler_rimber_Sale,  BO  IBLA  237 
(Apr7-337  19Bm7~" 


A  decision  by  BLM  denying  a  protest  to  a  proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
not  present  sufficient  evidence  that  the  sale  area  was 
misclassit ied  as  high-intensity  land. 

BLM  may  deviate  from  provisions  contained  in  an 
environmental  impact  statement  with  respect  to  regen- 
eration cuttinj  in  a  planned  timber  sale  where  the 
deviation  is  not  so  sijniticant  as  to  require  prepara- 
tion of  a  supplemental  environmental  impact  statement. 

BLM  may  properly  proceed  with  a  proposed  timber 
sale  where  the  environmental  assessment  of  the  sale 
considered  all  relevant  tactors,  including  the  impact 
of  road  construction  on  soil  erosion,  wildlife  and  rec- 
reational resources. 

In_E£_Ei±d_Point_Timber_Salrf,  BO  IBLA  304  (May  4,  1984) 


In  reviewing  a  denial  by  the  BLM  of  a  protest  of 
a  timber  sale  on  lands  managed  pursuant  to  the  Act  of 
Aug.  28,  1937  (0  S  C  Act),  43  U.S.C.  4  llbla  (1982), 
on  th»  issue  of  violation  of  the  principle  of  "sus- 
tained yield,"  the  Board  will  defer  to  BLM's  judgment 
in  th=>  absence  of  a  clear  showing  ot  failure  to  con- 
sider critical  factors  or  that  the  timber  sale  is  not 
supported  by  the  administrative  record. 

In  determininj  regeneration  for  purposes  of  high- 
intensity  timber  management  land,  the  term  "stocked" 
referring  to  the  number  of  suitable  trees  per  acre  is 
properly  distinguished  from  "established"  referring  to 
a  stand  of  suitable  growing  trees  which  have  survived 
at  least  one  grow  in j  season. 

IB  Ig_rl>°!5igon_Creek  Timber  Sale,  81  IBLA  242  (June  7, 
1984) 


TITLE 


GENERALLY 


While  it  is  a  general  rule  that  adverse  possession 
does  not  run  against  a  state,  this  rule  does  not  apply 
as  against  the  United  States.   where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
possession  even  though  the  record  title  holder  was  a 
state. 

State_of_Cre^on_et_alii_I,  78  IELA  255  (Jan.  1C,  1964) 

91  I.D.  14 


TORTS 
(See_also  Appeals,  Claims  Against  the  United  States, 
Irrigation  Claims--if  included  in  this  Index.) 

SCOPE  OF  EMPLOYMENT 

Under  the  doctrine  of  respondeat  superior  a 
corporation  is  liable  for  the  wrongful  acts  or  omis- 
sions of  its  officers,  ajents,  or  employees  acting 
within  the  scope  of  their  authority  or  in  the  course 
of  their  employment. 

The  master/servant  relationship  and  the  liability 
of  the  master  for  the  acts  of  the  servant  are  deter- 
mined by  the  law  of  the  state  in  which  the  act  took 
place.   In  Idaho,  a  principal  or  master  can  be  held 
liable  for  exemplary  or  punitive  damages  tased  en  the 
wrongful  acts  of  its  agent  only  when  the  agent's  acts 
were  authorized,  requested,  commanded,  performed  or 
recklessly  tolerated  by  the  board  of  directors  or  by  a 
high  managerial  agent  acting  in  behalf  of  the  corpora- 
tion within  the  scope  of  his  office  or  employment,  or 
when  the  acts  have  subsequently  been  ratified  with  full 
knowledge  of  the  facts. 

M°i!a]!l3 nd_Far m sx_ In ci_vi_ Eur eau_of _ La nd_ Management , 
77  IBLA  245  (NovT  30,  19H3) 
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TOWNSITES 

The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA), 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPMA,  Oct.  21,  1976,  does  not  constitute 
a  valid  existing  right  which  would  survive  FLPMA. 

£oy_al_Harris,  45  IBLA  87  (Jan.  17,  1980) 

DSQaJ.s_L__Lat__r_,  45  IBLA  219  (Jan.  31,  1980) 

_a^r^l_____Ri__s__Karen_Sue_____s,  4  6  IBLA  132 
(liar.  19,  1980) 

Dorothea_Mi._Tay_lori_Bobert_Tay.lor ,  46  IBLA  198 
(Mar.  24,  1980) 

Th2ta.s_Taaaa.r_t  .  46  IBLA  350  (Apr.  8,  1980) 

Sg°£je_____ur_h_,  48  IBLA  123  (May  30,  1980) 


The  Alaska  townsite  laws,  43  O.S.C.  4*  732-736 
(1970),  were  repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPMA, 
Oct.  21,  1976,  does  not  constitute  a  valid  existing 
rijht. 

3iE^o__n__Yar_ow_Lewis,  46  IBLA  257  (Mar.  27,  1980) 


The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Mangement  Act  of  1976  (FLPMA) , 
90  Stat.  2790.   A  claim  under  the  townsite  laws  will  be 
ejected  where  appellants  have  submitted  no  proof  that 
they  occupied  the  land  prior  to  the  effective  date  of 
FLPMA,  Oct.  21,  1976,  thus  giving  them  a  valid  exisitng 
right  which  would  have  survived  FLPMA. 

Pat3y__KaLk_fieakok__S^i^ei_A_C___ea_o_,  4a  IBLA  377 
(July  11,  1980)" 


Where  lands  have  been  identified  as  being  within 
a  townsite  by  inclusion  in  an  approved  O.S.  survey  of 
the  exterior  boundaries  of  the  townsite;  where  the 
townsite  trustee  duly  receives  title  to  these  lands  by 
patent  and  opens  the  area  to  settlement  under  the  town- 
site  laws;  and  where  individuals,  acting  in  reliance 
on  explicit  statements  by  the  trustee  that  it  is  legal 
to  do  so,  timely  initiate  settlement  under  governing 
Departmental  regulations,  a  decision  by  the  trustee 
to  cancel  the  settlers'  claims  in  order  to  reduce  the 
size  of  the  townsite  to  conform  with  the  statutory 
limit  will  be  vacated,  and  he  will  be  directed  instead 
to  correct  the  patent  by  eliminating  lands  other  than 
those  occupied  by  the  settlers. 

A  Native  village  corporation  has  no  interest  in 
lands  included  in  a  townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation.  Accordingly,  the  rights  of  settlers  and  of  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

"Notation  rule."   Under  tha  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 


TO WNSITES- -Continued 

no  longer  so  segregated.   The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

The  townsite  laws  were  repealed  ty  sec.  703  cf  the 
Federal  Land  Folicy  and  Management  Act  of  1976  (FLPMA), 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPMA,  Cct.  21,  1976,  does  not  constitute 
a  valid  existing  right  which  would  survive  FLEMA. 

Ste_h_n_Ken_cn_et_al_,  51  IBLA  368  (Dec.  30,  1980) 


Where  the  descriptive  language  accompanying  a 
United  States  survey  of  the  exterior  of  an  Alaskan 
townsite  notes  expressly  that  the  "townsite"  of 
Ouzinkie  is  comprised  of  three  tracts  ("A,  B,  and  C") 
and  mentions  elsewhere  a  fourth  tract  ("C")  as  being 
part  of  the  "village"  of  Ouzinkie,  Tract  "D"  is  net 
properly  regarded  as  being  within  the  "townsite"  under 
the  regulations,  and  approval  of  the  survey  does  not 
segregate  it  as  part  of  the  townsite. 

Where  a  tract  of  land  (Tract  "D")  was  included  in 
a  patent  to  a  townsite  trustee  of  four  tracts  (Tracts 
"A,  B,  C,  and  C")  ,  but  the  trustee  had  not  applied  for 
or  entered  Tract  "D,"  and  where  the  inclusion  and 
patenting  of  Tract  "D"  resulted  in  the  transfer  of 
acreage  in  excess  of  the  maximum  allowed  by  statute  to 
be  included  in  the  townsite,  the  patent  was  erroneous 
insofar  as  it  included  Tract  "D"  and  should  be  cor- 
rected by  eliminating  that  tract. 

§i££!i£U_!SSEi°a_££_3i^_12n_5££onsideratign_,  65  IBLA  44 
Tjune  23,  1982) 


The  Alaska  townsite  laws,  43  U.S.C.  *«  732-736 
(1970),  were  repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPMA, 
Oct.  21,  1976,  does  not  constitute  a  valid  existing 
right.   No  right  was  established  where  the  only 
"improvement"  prior  to  repeal  consisted  of  clearing  an 
area  for  site  preparation  in  1969,  which  clearing  had 
thereafter  revegetated  with  brush,  and  there  was  no 
other  occupancy,  use,  or  possession  of  the  land  until 
1980. 

_gla___F__J____ckie_H___ood_ [Aj_:_e__ants___Al__na_i_ 

HIll3§IlAlIIiIIjIes._ond____,  67~lBLA  121  (Sept.  16, 
1982) 


TRESPASS 

GENERALLY 

Sec.    9   of    the   Stock-Raising    Homestead    Act, 
43    U.S.C.    4    299    (1970),    contemplates    that    the    Depart- 
ment   of    the    Interior    retains   continuing    jurisdiction 
and    administration   of    mineral   deposits    reserved    by    that 
Act. 

"Public   lands."      Under    43    CFR   3602.1   which    defines 
a   trespass,    the    term   "public    lands"    includes   mineral 
deposits    reserved    under    the   Stock-Raising    Homestead 
Act,    43    U.S.C.     «    299     (1970). 

Pac_fic_Power___Li_ht_Co_,  45  IBLA  127  (Jan.  23,  1980) 
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GENERALLY— Continued 


In  determining  whether  grazing  trespasses  are 
"willful,"  intent  sufficient  to  establish  willfulness 
■ay  be  shown  by  proof  of  facts  which  objectively  show 
that  the  circumstances  do  not  comport  with  the  notion 
that  the  trespasser  acted  in  good  faith  or  innocent 
mistake,  or  that  his  or  her  conduct  was  so  lacking  in 
reasonableness  or  responsibility  that  it  became  reck- 
less or  negligent. 

H2itaS.3.  tLy.£st3ck_Ranch_and_Johh_Ji._Casei,  52  IBLA  326 
(FabT  19,  1981)  "  88  I.  D.  275 


Where  BLM  assesses  trespass  damages  based  on  the 
reasonable  value,  extent,  and  duration  of  an  unautho- 
rized use  of  the  public  lands,  this  assessment  will  not 
be  disturbed  unless  the  trespasser  submits  convincing 
evidence  that  it  is  incorrect;  however,  upon  review 
where  it  is  determined  that  damages  were  not  properly 
calculated,  the  case  may  be  remanded  for  recalculation 
of  the  trespass  charges. 


Penascp  Valley  Telephone  Cooperative,  Inc. 
(June  26,  1981) 


55  IBLA  360 


The  Board  of  Land  Appeals  will  not  dismiss  or 
set  aside  a  decision  by  the  Bureau  of  Land  Management 
holding  an  appellant  liable  for  an  innocent  mineral 
trespass  solely  because  a  notice  of  trespass  cited  a 
criminal  statute. 


The  removal  of  sand  and  gravel  for  commercial 
purposes  from  land  patented  under  the  Stock-Raising 
Homestead  Act,  as  amended,  43  U.S.C.  «  291  (1970), 
constitutes  a  trespass  since  such  sand  and  gravel  has 
been  reserved  under  the  Act. 

firowne-Tankerslei_JTrustl,    76    IBLA    48    (Sept.    19,    1983) 


One    whc    settles   on    withdrawn    land    in    Alaska 
acquires    no   rights    to   or    title    interest    in    the    land 
which    is    superior    to   a    conveyance   of    the    land    to   a 
Native    village    corporation    pursuant    to    sec.    12    cf    the 
Alaska   Native   Claims    Settlement    Act,    4  3    U.S.C.    $    1611 
(1976)  ,    and    the    appeal    against    the   conveyance    must    be 
dismissed. 

L-_Joe_BcVej,    77    IBLA    374     (Dec.     7,     1983) 


When    appellant    does   not    have    a   rightful    claim    to 
the    lands    it    is   occupying,    the    Dnited    States    is 
entitled    to    a    court    order   directing   appellant    to    remove 
itself   and    its    possessions    from    the    land    and    directing 
that    it    it    does    not    do   so   by   a    specified    date,    the 
remaining    structures   would    te    deemed    atandoned    and 
property    of    the   United    States. 


£°B§iilJJtA2J3_££tIoIeum_C0ii_I  nc^,     78    IBLA     3    (Dec. 
1983) 


1  -. 


Sec.  9  of  the  S tock-Raising  Homestead  Act, 
43  U.S.C.  »  299  (1976),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."   Under  43  CFR  9239.0-7  which 
defines  a  trespass,  the  term  "public  lands"  includes 
mineral  deposits  reserved  under  the  Stock -Raising  Home- 
stead Act,  43  U.S.C.  4  299  (1976). 

TejacD^Inc..,  59  IBLA  155  (Oct.  26,  19«1) 


R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a  question  of  Federal  law.   By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.   Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a  right-of-way  from  the  State  of  Idaho  tut  without  the 
requisite  BLK  right-of-way  is  in  trespass. 

S°u.Diiil!_Bell,  83  IBLA  67  (Sept.  26,  1984) 


A  notice  to  cease  trespass  and  an  order  to  remove 
improvements  from  public  lands  may  properly  issue  where 
appellant  has  been  occupying  public  lands  without  autho- 
rization or  claim  or  color  of  title. 

A  notice  to  cease  trespass  and  order  to  remove 
improvements  may  be  set  aside  to  allow  consideration  of 
a  special  use  permit  with  appropriate  restrictions 
where  appellant  concedes  lack  of  right  to  the  land  and 
it  is  not  clear  that  a  temporary  use  authorization 
would  interefere  with  any  immediate  need  of  the  land 
for  public  purposes. 

Jui±et_Karsh_Brown,  61  IBLA  379  (June  17,  1982) 


Where  the  Bureau  of  Land  Management  has  assessed 
treble  damages  for  a  trespass  occurring  in  connection 
with  a  contract  for  sale  of  sand  and  gravel  and  the 
purchaser  Dffers  to  produce  evidence  to  show  that 
severance  of  material  not  included  in  the  contract  of 
sale  was  not  grossly  negligent,  contrary  to  the  finding 
by  BLM,  a  hearing  is  ordered  to  afford  the  purchaser  an 
opportunity  to  prove  facts  as  claimed. 


MEASURE  CF  DAMAGES 

When  the  Bureau  of  Land  Management  has  appraised 
the  damages  for  a  mineral  trespass  under  43  CfR  Part 
9230,  an  appraisal  will  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect . 

E2£ili£_£o«er_e_Llijht_Co.  ,  45  IBLA  127  (Jan.  23,  1980) 


Bureau  of  Land  Management  properly  rejects  an 
application  for  the  sale  of  public  land  pursuant  to 
the  Unintentional  Trespass  Act,  43  U.S.C.  $$  1431-1435 
(1976)  ,  where  the  applicant  refuses  to  pay  related 
damages  for  unauthorized  use  of  the  land.   Where  BLM 
assesses  trespass  damages  based  on  the  reasonable 
value,  extent,  and  duration  of  an  unauthorized  use  of 
the  public  lands,  this  assessment  will  not  be  disturbed 
unless  the  trespasser  submits  convincing  evidence  that 
it  is  incorrect. 

l£ed_Z._Asaj,  55  IBLA  157  (June  9,  1981) 


Sunrise_Construction_Co.,  73  IBLA  185  (May  26,  1983) 
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TRESPASS--Continued 

MEASURE    OF    DAMAGES — Continued 

Where    BLM   assesses   trespass   damages    based   on    the 
reasonable    value,    extent,    and    duration   of    an    unautho- 
rized   use   of    the    public    lands,    this   assessment    will    not 
be    disturbed   unless   the   trespasser    submits   convincing 
evidence    that    it    is   incorrect;    however,    upon    review 
where    it    is   determined    that   damages    were    not    properly 
calculated,    the   ase    may   be   remanded    for    recalculation 
of    the    trespass   charges. 

Penasc3_Vallev__Telep_hone_Coo£era t iva_A_Inc^_,    55    IBLA    360 
Tjune    2b,    19tfl) 


UiJIZ°SM_RSL2£*II0!i_A§SISTANCE_ANp_REAL_PR0PERTI 
&S2y.ISITION_PgLICIES_ACT_OFll97  0 
(See_also   Appeals--ii    included    in    this    Index.) 

GENERALLY 

where  the  Park  Service  determines  at  a  hearing  on 
the  basis  of  the  evidence  and  testimony  presented  that 
the  claimant  13  entitled  to  the  reimbursement  sought 
for  actual  reasonable  moving  and  related  expenses  under 
i    202(a)  (1)  of  the  Act,  with  respect  to  certain  per- 
sonal property,  and  agrees  to  pay  such  amount  to  the 
claimant,  a  withdrawal  of  the  claimant's  appeal  as 
to  such  expenses  will  be  accepted  and  the  decision 
appealed  from  will  be  modified  to  that  extent. 

A  claim  for  reimbursement  of  costs  of  maintaining 
and  pratecting  real  property  prior  to  the  Government's 
acquisition  of  it  is  properly  denied  on  the  basis  that 
the  Act  does  not  provide  for  payment  of  such  costs. 

A  loss  of  business  claim  is  properly  denied  where 
th?  business  had  been  discontinued  prior  to  the  Gov- 
ernment's initiation  of  negotiations  to  purchase  the 
property . 

A  claim  for  the  allowance  of  interest  on  funds 
received  for  real  property  acquired  by  the  United 
States  is  properly  denied  on  the  basis  that  the  Act 
does  not  provide  tor  such  interest  payments. 

Uniform    Relocation    Assistance    Appeal    of    Mr.    William    B. 
Allison1__Executor_of  _the_Esta  te_gf  _Amie_JK_All  ison 
IDeceasedJ.,     4_OHA~Il7    ]Feb.    13,    1981) 


Where   appellants    are    required    to   move   from    public 
lands    along    the    Lower    Colorado   River    as   a    result   of 
termination   and    nonrenewal   of    permits   previously 
issued    to   them   tor    residential    use   of    the   lands,    they 
are   not    displaced    persons    within    the    meaning   of    the 
Act    and    they    are   not    eligible   to   receive   relocation 
assistance   benefits   under    the    Act. 

Uniform    Relocation    Assistance    Appeals   of    Hr.    S    Mrs. 
*dron_jT_Chastain_et_ali,    4    OHA    166     (June    8,    19B~T7~ 


A  claim  for  the  allowance  of  interest  on  funds 
received  for  relocation  assistance  benefits  is 
properly  denied  on  the  basis  that  the  Act  does  not 
provide  for  such  interest  payment. 

U  nit  or  m_  Relocation  _  Assist  an  ce_Ap_2S*i_2l 
Mr7lRichard_M7~Meeks,~u    0HA~196    (0ct7    13,    19B1) 


ADMINISTRATIVE  REVIEW  AND  APPEALS 

The  price  for  which  real  property  is  acquired  and 
the  right,  if  any,  of  the  grantor  of  such  property  to 
salvage  of  real  property  improvements  on  the  land  are 
matters  determinable  by  agreement  between  the  owners 


U(LIF0RM_REJ.OCATI0N_ASSISTANCE_ANp_REAL_PR0PERTy 
A£2  0 ISIT 10  j(_P  CLIC I  ES_ACT~OF~J  9  7  0--Co  n  t  i  n  ue  d 

ADMINISTRATIVE    REVIEW    AND    APPEALS — Continued 

of    the    property   and    the    acquiring    agency,    or    ty    ccnden 
nation    proceedings,    and    they   are    not   reviewable   upon 
appeal    to    this   Office. 

Oniform_Relocation_Assistance_Ai£eal_of _Mri_and 
*iESi_James_E._Donahue,    5    OHA    1     (June   18,    1982)" 


Payments    for   acquired    property   and    relocation 
assistance    benefits    are   separate    and    distinct    entitle- 
ments,   and   assertions   by   claimants   as    to    promises  or 
misrepresentations   concerning    allowable    benefits    made 
by    Bureau    of   Reclamation    personnel    in    negotiations   and 
acquisition   of    the   real    property    by    the   United    States, 
are    not    a    basis   for    entitlement    to    benefits   or    aduin- 
istrative   relief    by   this    Department. 

Uniform    Relocation    Assistance    Appeal   of    Boyd    f.    6 
iaimond~T7~Henr2~lMessrii£,    5    OHA    325~  (May    Ia7~198i4) 


UNIFORM    REAL    PROPERTY    ACQUISITION    POLICY 

Generally, 

Payments  and  benefits  provided  ty  Title  II  of  the 
Act  are  made  administratively  in  accordance  with  reg- 
ulations and  procedures  established  under  provisions 
of  the  Act  and  are  transactions  separate  and  apart 
from  land  purchase  contracts  involving  negotiations 
and  agreement  between  the  parties;  accordingly,  the 
amounts  payable  for  relocation  assistance  benefits  and 
for  property  acquisitions  are  not  affected  one  ty  the 
other . 

Uniform  Relocation  Assistance  Appeal  of  Hr.  and  Mrs. 
£iY.dl_Evans,  U~CHA~107  (Jan7  23,  1981) 


The  question  of  attorneys*  fees  is  addressed  in 
sec.  301  of  the  Act  and  limits  the  litigation  expenses 
of  attorneys'  fees  to  condemnation  proceedings  in  the 
Federal  District  Court,  and  then  only  when  the  court 
determines  a  condemnation  was  unauthorized,  the  govern- 
ment abandons  a  condemnation  or  a  property  owner  brings 
an  action  in  the  nature  of  inverse  condemnation  and 
obtains  an  award  of  compensation.   The  attorney  fees 
and  costs  claimed  herein  do  not  qualify  for  reimburse- 
ment under  the  Act. 

Uniform   Relocation   Assistance   Appeal   of    Mr.    6 
H.L§i_R.2]>ert_Valcano2f ,    5    OHA    18  0A~  (Sept  .~287    1983) 

Exp_enses_Incidental   to_Transfer    of_Title_to 
the    United_States 

Where    funds    for    real    property    taxes   have   been 
withheld    from    the   condemnation    award    and   placed    in 
escrow    pending    farther    hearing   and    order   of    the   Court, 
a    determination    by   the    Land    Acquisition   Officer    on    eli- 
gibility   of    the  condemnees   for    reimbursement   of    real 
property    taxes   allocable   to   the   period   of   the   calendar 
year   remaining    after    vesting   of   title   to   the    lands    in 
the   United    States   will   be    vacated   and    the   case    will    be 
remanded    for   a    new   determination    after    final    judgment 
in    the   matter    by   the    Court. 

Uniform    Relocation    Assistance   Appeal   of   George 
Johnson.    Jessie   Johnson   Picker,    Reinhold    R.    Johnson 
and    Howard    W.    Johnson,    4    OH  »~1 5  3~  ( A  p r7~  1 3 ,    1981) 
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UHIEfi!i«_!i£!:2£4Ii2N_A§§ISTANCE_ANp_HEAL_PROPEBT» 
i£Uy.I5iII2S_l2tI£Ill_*£ll2E_J520 — Continued 
UNIFORM    REAL    PROPERTY     ACQUISITION    POLIC Y--Cont inued 

Exj!enses_Incidental    to_Transfer    of_Title_to 
the    United_States--Cont inued 

Expenses    incidental    to   transfer   ot    title   to   the 
United    States,    reimbursable  under   ft    303(1)     of    the   Act 
and    implementing    regulations,    do    not    include    costs    for 
lejal    services    involved    in   the   preparation   and   obtain- 
ment   of    documents   for    recordation. 


Iames_Cardillo7    4~5ha   177    (July    14,    19817 


UNI£2£«_R£IrCCATI0N_iSSISTANCE_ANC    REAL    PR2PESJI 
*££ UI SI TI C N_ P OLI CI ES_ A CT_OF~ J9 7 0-- Co  n tl nu  e  d 

UNIFORM  REAL  PROPERTY  ACQUISITION  POLICY — Continued 

Expenses_Incidental  to_Transfer  of_Title_to 
the  Uni ted_States--Cont inu ed 

Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  42  U.S.C.  ft  4653 
(1982),  and  implementing  regulations,  do  not  include 
increased  interest  costs  on  loans  affecting  mortgaged 
property  not  conveyed  to  the  United  States,  costs  for 
travel  and  various  title  company  charges  involved  in 
preparing  and  obtaining  documents. 

Uniform  Relocation  Assistance  Appeal  of  HujoW^ 
SchoellKo£i_III_JBri2i_J!lsi.l,  5  OHA~342  (July~31,  1S84) 


Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  4  303  of  the  Act, 
and  implementing  regulations,  do  not  include  increased 
interest  costs  on  loan  affecting  mortgaged  property  not 
conveyed  to  the  United  States,  costs  for  legal  services 
involved  in  preparation  and  obtainment  of  documents  for 
recordation,  and  miscellaneous  personal  expense  items 
such  as  travel  time  and  salary  loss  in  trips  to  prop- 
erty to  meet  with  appraisers,  lender  and  attorneys, 
mileage,  telephone  calls,  postage,  etc. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and 

lEii-iiiia-iii-Staii »  4  oha'Ios    (Nov.   12,  i9ai7 


UNIFORM  RELOCATION  ASSISTANCE 

Generally 

Qualification  as  a  "displaced  person,"  in 
accordance  with  42  U.S.C.  ft  4601(6)   (197b)  and  41  CFR 
114-50.201  (f ) ,  may  be  established  by  a  showing  that  the 
claimant  moved  personal  property  from  real  property 
acquired  from  the  claimant  by  the  United  States,  as  a 
result  of  such  acquisition. 

Uniform  Relocation  Assistance  Appeal  of  James  Karl 
Lothmann,  4  OHA  86  Toct .  31,  19807~" 


Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  ft  303  of  the  Act  and 
implementing  regulations,  do  not  include  costs  incurred 
by  the  grantors  of  the  acquired  property  for  title 
investigation  work  to  satisfy  objections  to  the  title 
and  hasten  issuance  of  title  insurance  to  the  United 
States. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and 
Mrs.  John  R.  Larsen  6  Mr.  and  Mrs.  Louis  F.  Larsen, 
4~OHA~272  TApr.  16,  1982) 


A  request  for  relocation  assistance  benefits, 
filed  approximately  5  years  after  displacement  from  the 
Government- acquired  property,  is  properly  denied  as 
untimely  under  Departmental  regulation  ft  114-50.107-1. 

i2£ii2U_lSi2£2ii2I!_i55i5il££S_Al£Stl_2i_|J£^!S!!2iies 
ilsiilgcfS-issociates,  4  OHA  189  "(Aug?  6,  1981) 


Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  ft  303(1)  of  the  Act 
and  implementing  regulations,  do  not  include  appraisal 
fees,  attorney's  fees  and  miscellaneous  personal 
expense  items  such  as  telephone  costs,  stationery, 
postage,  etc. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  Kenneth  J. 
Kubat.  Executor  of  the  Estate  of  William  Kubat 
Ipeceased) ,  5  OHA  58  (Nov.  9,  19827"" 


Where  the  claimant  leased  and  tegan  occupancy  of 
the  subject  property  after  its  acquisition  by  the 
Government  had  been  completed,  and  subsequently  claim- 
ant moved  from  the  property  when  the  validity  of  its 
lease  was  questioned,  the  claimant  did  not  move  as  a 
result  of  the  acquisition  of  the  property  by  the 
Government,  and  accordingly  is  not  eligible  tor  bene- 
fits under  Title  II  of  the  Act  and  Departmental  regu- 
lations. 

Uniform  Relocation  Assistance  Appeal  of  Safford  Marine, 
IncT,  4  0HA~211  TnovT  24,~1981) 


where  certain  expenses  arising  out  of  the  transfer 
of  land  to  the  United  States  are  not  provided  for  as 
part  of  the  relocation  assistance  authorized  by  the 
Act,  they  must  be  provided  for  as  part  of  the  negotia- 
tions for  the  acquisition  of  the  property,  or  else  they 
must  be  borne  by  the  seller. 

Uniform  Relocation  Assistance  Appeal  of  Philip  M.  S 
£y.Sthia~Ki.lHosai7~5  OH A~l 75~ (SeptT  157~198  3)  ~ 


where  the  claim  for  additional  moving  and  related 
costs  was  filed  after  the  time  limitation  prescribed  by 
Departmental  regulations  implementing  the  Relocation 
Act,  and  the  record  as  a  whole  does  not  justify  an 
extension  of  time  for  filing  an  additional  claim,  the 
claim  is  properly  denied. 

Uniform  Relocation  Assistance  Appeal  of  E.  Ray  Sinclair, 
4  OHA  2l6  (Jan7  47~1982) 


Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  sec.  303  of  the  Act 
and  implementing  regulations,  do  not  include  additional 
real  estate  taxes  incurred  by  the  grantor  of  the 
acquired  property  because  of  the  disqualification  of 
that  land  from  a  special  use  assessment. 

Uniform  Relocation  Assistance  Appeal  of  Juanita  H. 
2lsi"£ti7  5  OHA  300  (Apr.  16,~19847~" 


Where  judgment  required  the  claimant  to  remove 
certain  fixtures  to  the  real  property,  to  which  claim- 
ant had  retained  removal  rights,  and  claimant  failed 
to  remove  such  property  within  the  required  time,  such 
removal  rights  are  properly  treated  as  abandoned  and 
the  property  remains  in  the  United  States. 

Uniform  Relocation  Assistance  Appeal  of  D.  Stamato  6 
Co7I~Inc7,  4  OHA  221  (Jan7  5,  1982) 
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UNIF0BM_RELOCATION_4SSISTANCE_AND_REAL_PBOP£aTY 
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UNIFORM  RELOCATION  ASS ISTANCE--Con t inued 

Generally  —  Continued 

Where  claimant  began  occupancy  of  the  acquired 
property  after  the  acquisition  by  the  Government  had 
been  completed,  his  subsequent  move  troi  the  property 
is  not  as  a  result  of  the  acquisition  by  the  Govern- 
ment; hence  claimant  is  not  a  displaced  person,  and  is 
not  eligible  for  benefits  under  the  Act  and  Depart- 
mental regulations. 

Uniform  Relocation  Assistance  Appeal  of  Bike  R. 
Goilian3_and_Bi_Roche- An dr esen ,  U  OH  A  252 
Tflar.  31,  1982) 


Where  a  Federal  payment  for  the  acquisition  of  a 
pipeline  easement  is  used  to  retire  an  existing  mort- 
gage on  a  residential  property,  and  the  owner  of  the 
property  later  decides  to  place  a  new  mortgage  on  it, 
incurring  a  higher  rate  of  interest,  the  owner  is  not 
entitled  to  reimbursement  under  the  Act  for  the  dif- 
ference in  interest  rates  because  no  actual  displace- 
ment was  involved. 

U"k£2EI_!i£i2£iLi2£_*§5i§ii£££_AEE§ik_o£_fii_fli_&_.fceol.a 
Cochran,  5  OHA  221  (Nov.  3,~19B3) 


Only  displaced  persons  under  the  Act  are  entitled 
to  moving  expenses  and  tenants  by  sufferance  are  not 
displaced  persons. 

Uniform  Relocation  Assistance  Appeal  of  Don  Fraser, 
£2!!£tk_2h.£l!A_J£Si§§._fiL2wnx_6_Patrick_Baxter,  5  OHA 
245  (Jan.~27,  19BU) 


A  claim  for  reimbursement  of  expenses  incurred  for 
extensiDn  of  an  electric  powerline  across  the  portion 
of  a  tract  of  real  property  not  acquired  by  the  United 
States,  to  a  site  on  that  property  to  which  the  claim- 
ants relocated  a  hunting  cabin  formerly  on  the 
Government- acquired  portion  of  the  property,  is  prop- 
erly disallowed  on  the  basis  that  the  Act  and  the 
implementing  regulations  do  not  provide  for  such 
payment. 

To  the  extent  any  information  given  by  Bureau 
personnel  may  have  suggested  to  claimants  that  relo- 
cation assistance  benefits  would  be  allowable  for 
expenses  incurred  in  extending  an  electric  powerline 
across  the  portion  of  real  property  not  acquired  by 
the  United  States,  to  a  site  on  that  property  to 
which  the  claimants  relocated  a  hunting  cabin  for- 
merly on  the  Government-acquired  portion  of  the 
property,  such  advice  was  erroneous  and  cannot  serve 
as  a  basis  for  creating  any  rights  in  the  claimants 
which  are  not  authorized  by  law. 

Unif  orm_Reloca  tign_Assistance_A2Eeal_of  _Boid_F_._6 
Ray.mDnd_T7~Henri2l«issriij.,~5  OHA  32S~(Hay  18,  198U) 

Boving_and_Rela ted_E xpenses 

Generally 

where  the  record  evidence  shows  persons  displaced 
from  lands  acquired  for  the  Big  Cypress  National  Pre- 
serve were  allowed  a  moving  expense  payment  in  an 
amount  determined  to  be  the  amount  of  reasonable  ex- 
penses which  would  have  been  incurred  in  a  move  from 
the  acquired  site  to  a  replacement  site  approximately 
50  miles  beyond  the  boundary  of  the  Preserve,  the 
determination  will  be  affirmed  as  in  conformity  with 


!iliII2M_EELOCATION_ASSISTANCE_AND_REAL_PR0PEJTY 
A££^ISITICN_EOLIciES_ACT_OJ~J97  0 — Continued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Boving_and_Related_Expenses--Cont  inued 

Generally — Continued 

provisions  of  $  202(a)(1)  of  the  Act  and  the  Depart- 
ment's implementing  regulations. 

UBii2I5_5Si°£5i i°£_*ssistance_At-i;eal_of _Br.  Ggmer 
JonesT  3  CHA~173  Tjan.  31,  1980) 


Expenses  tor  wiring  and  installation  of  water 
softener  facilities  in  the  replacement  dwelling  are 
not  reimbursable  where  they  are  shown  to  represent 
costs  for  adding  facilities  to  the  replacement  dwell- 
ing rather  than  costs  for  reestablishment  and  recon- 
nection  of  such  facilities  for  personal  property  owned 
by  the  claimants  and  moved  from  the  acquired  dwelling 
to  the  replacement  dwelling. 

withdrawal,  at  the  hearing,  of  a  claim  fcr  damage 
in  moving  of  a  printing  press  from  the  acquired  dwell- 
ing to  the  replacement  dwelling  will  be  accepted  since 
such  expenses  are  not  reimbursable.   The  Department's 
regulations  provide  for  reimbursement  of  expenses 
incurred  for  insurance  premiums  covering  damage  of 
personal  property  while  in  transit. 

Uniform  Relocation  Assistance  Appeal  of  Hr.  and 
J?EsT_Harold~w7Istef fen,  3  OHA  179  (Bar.  13,  1980) 


Where  the  record  evidence  shows  the  claimants 
have  established  their  entitlement  to  reimbursement 
for  actual  reasonable  moving  and  related  expenses  in 
an  amount  greater  than  that  authorized  ty  the  Park 
Service  in  the  decision  appealed  from,  the  decision 
will  be  modified  to  increase  the  allowance  for  such 
expenses,  as  appropriate. 

Reimbursement  is  not  allowable  for  costs  of  stor- 
age of  certain  tools  and  farm  equipment  where  nc  evi- 
dence is  submitted  to  show  that  such  costs  were  paid. 

Estimated  losses  for  damage  to  an  arc  welder  and 
a  fanning  mill  in  the  process  of  moving  will  not  be  al- 
lowed where  the  arc  welder  was  dropped  during  the  pro- 
cess of  loading  it  on  a  pickup  and  the  claimants  have 
not  established  that  the  damage  to  the  fanning  mill  has 
impaired  its  usefulness. 

Unif  orm_Relocation_  Assist  an ce_AEE£al_of_Br,._and 
Brs._Jessi_Hi_BaisingerT  ■»  0HA~1  7Apr7~2  3"7  1980) 


Where  the  record  indicates  reimbursement  has 
been  allowed  for  actual  reasonable  moving  and  related 
expenses  under  $  202(a)  of  the  Act,  an  additional  pay- 
ment cannot  be  authorized  in  the  absence  of  evidence 
establishing  entitlement  thereto. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  William  B. 

Allison.  Executor  of the_Esta  te_of  _  Amie_Bj_ Alii  son 

JDeceased)_,_U~0HA_117  (Feb7~l  37"  1981) 


Where  the  claimants  have  failed  to  establish 
entitlement  to  reimbursement  for  actual  reasonable 
moving  and  related  expenses  in  an  amount  greater  than 
that  authorized  by  the  Park  Service  in  the  decision 
appealed  from,  the  decision  will  be  affirmed. 

Uniform  Relocation  Assistance i A ppeal  of  Hr.  Lawson 
Little,  4  OHA  156~~(AFr7~l77_1981) 
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UM£22«_E£LgCAriON_ASSISTANCE_ANp_REAL_PHOPEHTY 
A£2HlIl£I21LPOLIciIs_ACT_OF_J 97 0-- Continued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Moving_and_Kelated_  Expenses- -Continued 

S§Q.£L3til""Cont  inued 

Where  the  record  on  appeal  establishes  the  claim- 
ant's entitlement  to  payment  in  an  amount  larger  than 
that  determined  .by  the  Park  Service  to  be  authorized 
under  *  202  of  the  Act  in  lieu  of  actual  reasonable 
expenses  that  would  have  been  required  to  relocate  an 
outdoor  advertising  sign  structure  from  Government- 
acquired  real  property,  the  determination  of  the  Park 
Service  will  be  modified  and  the  larger  amount  of 
benefits  claimed  will  be  allowed. 

Hl!i.i2IS_I§i.2£Iii2n  Assistance  Appeal  of  Mr.  Richard  H. 
Heeks.  U  OHA  17J  "(July'll,  1981) 


Reimbursement  will  be  allowed  to  the  displaced 
homeowner  for  the  estimated  reasonable  cost  of  fuel 
oil  left  in  the  acquired  dwelling  where  the  record 
shows  such  oil  was  purchased  by  the  homeowner  one 
week  before  she  moved  from  the  acquired  property  and 
shs  was  assured  by  Park  Service  personnel  at  that  time 
that  the  cost  would  be  reimbursable  because  the  Park 
Service  would  use  the  oil  in  its  intended  use  of  the 
acquired  dwelling. 

Unifori  Relocation  Assistance  Appeal  of  Mrs.  Josephine 
Erickson,  4  OHA  184  (July  JO,  1981) 


Reimbursement  is  not  allowable  for  costs  of  moving 
structures  or  other  improvements  in  which  the  displaced 
person  reserved  ownership  rights. 

where  claim  includes  request  for  payment  of  moving 
expense  that  is  not  adequately  substantiated  by  sup- 
porting data,  the  acquiring  agency  requests  additional 
supporting  data,  and  such  additional  data  are  not  sup- 
plied within  a  reasonable  time,  the  claim  tor  such 
expenses  is  properly  denied. 

!i  !lLl°£!._  Selo  cat  ion  _  Assist  ance_Ap_£eal_of_D^_Stama  to_D 
Cofc2_l££i« "  0HA  221  (Jan.  5,~1982) 


Where  the  record  on  appeal  establishes  that  claim- 
ant failed  to  remove  signboards  from  property  acquired 
by  the  Park  Service  after  several  notices,  and  Park 
Service  thereafter  properly  removed  signs  as  abandoned 
property,  payment  of  benefits  in  an  amount  equal  to  the 
actual  reasonable  expense  required  to  relocate  such 
signs  was  proper  under  sec.  202  of  the  Act  and  imple- 
menting Departmental  regulations. 

Uniform  Relocation  Assistance  Appeal  of  Bick  Outdoor 
*dverti3ing_Co^,  4  OHA  234  (Feb.  5,  1982) 


where  claimant  has  not  established  his  claim  with 
sufficient  evidence,  and  where  decision  of  the  Bureau 
official  below  is  supported  by  the  record,  the  decision 
will  be  affirmed. 

Msil2E5_S.Si°£iii°B_issistanca_A£2eal_of  _Mike_R^ 
S2Jliano_and_B.  Roche; Andresen,  4  OHA  252 
(Mar.  II,  1982)"" 


yj8II2!H_  8Ii£C  ATI  0N_  ASS  1ST  ANCE_  A  NE_REAL_  PROPERTY 
A£i "IS 1 1 IC N_ F C LI C I ES_ ACT3oj_ J 9 7 0-~ Co n t  inued 

UNIFORM  RELOCATION  ASSISTANCE--Cont inued 

Moyin j_and_Selated_Expenses--Cont inued 

Generally — Continued 

Where  the  record  evidence  shows  the  claimant  has 
not  established  his  entitlement  to  payment  for  reason- 
able moving  and  related  expenses  in  an  amount  greater 
than  that  authorized  by  the  Fish  and  Wildlife  S€rvice 
in  the  decision  appealed  from,  the  decision  will  te 
affirmed . 

Uniform  Relocation  Assistance  Appeal  of _ Richard_E^ 
Catto,  4  CHA  278  (June  1,  1982J 


Where  the  cost  of  moving  a  low-value,  high-bulk 
item  of  personal  property  would  not  be  disproportionate 
to  its  value,  the  agency  shall  make  payment  to  the  dis- 
placed person  for  the  actual  direct  losses  of  that 
property  as  a  result  of  discontinuing  a  tusiness  opera- 
tion, but  the  payment  shall  not  exceed  the  reasonable 
expenses  that  would  have  been  required  to  relocate  the 
property,  in  accordance  with  41  CFR  114-5C. 601 (b) . 


U"ii2ES_5sl2£2f  i°J3_*iSiSi*i!£g_AX£g^I_2£ 

Mr.  and.Mrs.  Forrest  L.  Harmon,  5  OHA  9  (Aug. 


11,  1982) 


Costs  of  a  survey  of  boundary  lines  of  a  replace- 
ment business  property  are  not  reimbursable  as  moving 
and  related  expenses  under  4  202  of  the  Act. 

Expenses  for  temporary  storage  of  some  law  books 
will  be  reimbursed  to  the  extent  such  are  shown  by  the 
record  on  appeal  to  be  reasonable  and  necessary 
expenses  in  connection  with  the  relocation  ot  a  law 
office. 

Expenses  claimed  for  loss  of  some  secretarial  ser- 
vices during  the  period  of  the  move  of  a  law  office  are 
nonallowable  on  the  basis  that  the  Act  and  the  Depart- 
ment's implementing  regulations  do  not  provide  for  such 
payment . 

Where  the  contract  for  moving  a  law  office  failed 
to  specify  requirements  for  reshelving  of  books  and 
closed  files  in  the  library  at  the  replacement  site 
and  the  displacee  was  obliged  to  organize  and  reshelve 
the  books  aDd  closed  files  himself,  he  may  be  reim- 
bursed for  reasonable  additional  moving  costs. 

Claimed  losses  of  income  resulting  from  errors  and 
omissions  in  the  telephone  directory  are  not  compen- 
sable as  moving  and  related  expenses  under  the  Act  and 
the  implementing  regulations. 

Reimbursement  claimed  for  the  cost  of  a  used 
window  air- cendit ioner  and  for  expenses  incurred  for 
cleaning,  painting  and  installing  it  in  the  replace- 
ment property,  are  costs  for  an  improvement  to  the 
replacement  property  and  as  such  they  are  not  allow- 
able under  regulations  of  the  Department  implementing 
the  Act. 

Expenses  for  purchase  and  installation  of  new 
carpeting  in  the  replacement  property,  for  replacing 
sidewalk  and  steps  in  front  of  that  property,  and  for 
off-street  parking  while  parking  area  was  under  con- 
struction on  the  replacement  property,  are  expenses  for 
and  in  connection  with  improvements  to  the  relocation 
property  and  are  not  reimbursable  under  the  Act  and  the 
implementing  regulations  as  moving  and  related  costs. 

Trash  hauling  costs  are  not  reimbursable  fcr 
hauling  items  out  of  the  relocation  site  to  make  the 
site  ready  for  occupancy;  nor  are  additional  costs 
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Moving_and_  Rel a ted_ Expenses- -Continued 

2£Q.§L2itY""Cont  inued 

allowable  for  hauling  items  out  of  the  Government- 
acquired  site  where  the  contract  with  the  movers 
already  provided  for  such  trash  removal  services. 

Howarth,  5  OHA~40~~(Oct7~22,  1982) 


Reimbursable  movinj  expenses  under  4  202(a)  (1) 
of  the  Act  and  implementing  regulations  of  the 
Department  do  not  include  costs  of  preparing  an 
application  far  moving  expenses. 

Uniform  Relocation  Assistance  Appeal  of  Gregory  P. 
5MEtz_lEtSSiden^)_i_Kurtz_Brot  hersx_Inci,  5  OHA  84 
(Jan.  20,  1983)" 


Where  a  business  operation  on  acquired  lands  is 
discontinued  rather  than  relocated  the  displacees  may 
be  reimbursed  for  actual  direct  losses  of  tangible 
personal  property  in  an  amount  not  to  exceed  the  amount 
of  the  reasonable  expenses  required  to  relocate  such 
propert  y. 

Reimbursement  is  allowable  under  the  Act  and  the 
Department's  regulations  for  reasonable  expenses  in 
searching  for  a  replacement  business  but  not  for  more 
than  1500  in  the  absence  of  circumstances  warranting 
a  larger  payment. 

Uniform  Relocation  Assistance  Appeal  of  Donald  E.  Knox 
I-SSnQ.^tt^A^Knox,  5  OHA  87  iFeb.  97~1983) 


Payment  may  be  made  in  accordance  with  41  CFR 
11  u- 50.601  (b)  tor  a  license  to  remove  rock  and 
boulders  from  land  not  acquired  by  the  United 
States  where  the  license  was  part  of  a  business 
located  on  other  real  property  that  is  acquired. 

2Si£2£5_SSi2£iii2B_*§SiSi^D£5_*£E£iI_2t_B£.i 2H3_1SE§j 

E2iZi§i_trl!il£S2i!~~S~0HA  96"Feb.  25,  1983) 


UMI2RM_£ELQCATI0N_ASSISTANCE_AND_REAL_PR0PERTY 
*C£UISITICN_F0L!Clis_ACT"02~J97p=-Cont inued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Moving_and_Related_Expenses--Continued 

22!12I§iil"~Cont  inued 

A  tenant  in  occupancy  of  acquired  property  at  the 
time  of  its  purchase  by  the  United  States  is  eligible 
for  payment  cf  allowable  moving  costs  and  related 
expenses  under  sec.  202(a)  of  the  Act  and  implementing 
regulations  of  the  Department. 

Payment  is  allowable  under  sec.  202(a)  (2)  cf  the 
Act  and  the  Department's  implementing  regulations  for 
the  reasonable  in-place  value  of  tenant-owned  improve- 
ments on  lands  acquired  by  the  United  States,  computed 
with  reference  to  the  remaining  useful  life  of  the 
property  and  without  regard  to  the  length  of  the  term 
of  the  lease,  where  the  cost  of  moving  the  property  is 
shown  to  be  prohibitive  and  there  is  no  present  market 
for  its  sale. 

Expenses  incurred  for  additions  and  improvements 
to  the  replacement  business  property  rather  than  as 
costs  for  reestablishment  and  reconnection  of  facili- 
ties are  not  reimbursable  as  actual  reasonable 
expenses  incurred  in  relocating  personal  property  under 
sec.  202(a)  (1)  of  the  Act  and  the  Department's  regula- 
tions. 

Costs  of  advertising  for  new  students  and  for  an 
open  house  reception  at  the  replacement  school  site 
are  not  reimbursable  moving  expenses  under 
sec.  202  (a)  (1)  of  the  Act  and  the  Department's  regula- 
tions. 

Reimbursable  moving  and  related  expenses  under 
sec.  202(a)  (1)  of  the  Act  and  the  Department's  regula- 
tions include  costs  for  telephone  calls  to  coordinate 
certain  aspects  of  the  move  and  costs  for  obtaining 
copies  of  a  document  to  meet  requirements  for  operating 
the  displaced  business  at  its  replacement  location. 

Where  the  claimant  has  not  submitted  evidence  to 
establish  its  entitlement  to  searching  expense  benefits 
in  an  amount  greater  than  that  authorized  by  the  Fark 
Service  in  the  decision  appealed  from,  the  Park  Service 
determination  will  be  affirmed. 

Un.if  2I"_52l2£^Ii2H_Assistance_A££eal_of  _the_Na3_uib 
5chool_of_Scul£turej,_Inc.,  5  OHA  148  (Sept.  13,  1983) 


where  the  record  evidence  shows  the  claimants 
have  not  established  their  entitlement  to  payment  for 
reasonable  movinj  and  related  expenses  in  an  amount 
greater  than  that  authorized  by  the  Park  Service  in  the 
decision  appealed  from,  the  decision  will  be  affirmed. 

2^tl2tS._S.§i.3£it  ion_Assistance_A££eal_of  _Mr  .._V  irg.il  _S^ 
UaLLis.  5  OHA  104  (Mar.  15,  1983)"" 


The  Department  may  properly  require  claims  forms 
to  be  executed  as  a  condition  of  providing  relocation 
assistance. 

Relocation  assistance  does  not  include  payments 
for  unspecified  personal  damages  resulting  from  a 
Federal  real  property  acquisition. 

Uniform  Relocation  Assistance  Appeal  of  Roy  Saqar. 
5  OHA  143  (Aug.  19 ,  1983)*~" 


where  the  record  on  appeal  establishes  the  claim- 
ant's entitlement  to  payment  in  an  amount  larger  than 
than  determined  by  the  Park  Service  to  be  authorized 
under  sec.  202  of  the  Act  in  lieu  of  actual  reasonable 
expenses  that  would  have  been  required  to  relocate  an 
outdoor  advertising  sign  structure  from  Government- 
acquired  property,  the  determination  of  the  Park 
Service  will  be  modified  and  the  larger  amount  of 
benefits  claimed  will  be  allowed. 

Uniform  Relocation  Assistance  Appeal  of  Whiteco 
Hetrocom,  5  CHA  166  (Sept.  14,  1983) 


General  allegations  of  misrepresentation  on  the 
part  of  the  Government's  agents,  without  proof,  are 
insufficient  to  justify  reopening  the  issue  of 
severance  damages  where  the  land  in  question  has 
already  been  acquired  by  the  Government. 

A  quitclaim  deed  is  for  the  precise  purpose  of 
releasing  or  conveying  any  title,  interest,  or  claim 
the  grantor  has  in  the  premises,  and  a  grantor  cannot 
later  nullify  its  effects  by  claiming  that  he  did  net 
realize  its  implications  at  the  time  he  signed  it. 

Mhii°E2_E2i2£*ii2!L_i§§iS£S!l££_*EESi2_2£_B2BjId  Es. 
Heffner,  5  OHA  168  (Sept7~ls7~l983T 
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___________°C._XI2N_A___STANCE_A___R_AL_P_0_ERT_ 

~_______________IO___A__I_F_I_7 .--Continued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Movi_g_a_d_ael_t_d_Expenses--Continued 

Generally- -Con tinued 

Reasonable  self-moving  costs  are  generally  limited 
by  the  regulations  to  the  costs  that  would  be  incurred 
in  a  comparable  commercial  move.   There  is  no  authority 
to  pay  any  greater  amount  in  the  absence  of  special 
j  ustif ication . 

Theft  lasses  are  payable  only  if  incurred  in  the 
actual  process  of  moving  and  only  if  insurance  to 
cover  such  losses  is  not  available. 


__i._  2__________L2__A_______£_________2____§i_I2 

Pen_s___a______th_r_n_Cam__Cor__,  5  OHA  201  (Oct. 

1983) 


a. 


where  the  costs  of  a  self-move  appear  reasonable 
in  relation  to  either  commercial  moving  costs  or 
commercial  equipment  rental,  they  may  be  allowed. 

The  inability  of  a  displaced  business  to  make 
use  of  old  stationery  nay  constitute  an  actual  moving 
expense  under  42  U.S.C.  4  4622(a)(1)  and,  therefore, 
may  be  compensable  to  the  extent  that  the  loss  is 
deemed  reasonable. 

Uniform  Relocation  Assistance  Appeal  of  Lang-Miller, 
5  OHA  20b  (Oct  .  4,  1983) 


Where  the  Government  does  not  show  that  a  person's 
business  was  unlawful  at  the  time  it  was  conducted,  the 
person  may  claim  relocation  benefits  for  personal  prop- 
erty generated  by  that  business. 

Rack  severed  from  the  ground  it  is  a  part  of 
becomes  personal  property  for  which  a  claim  may  be 
allowed. 


___I_________A_I_____SISTA_CE_AND  REAL_PRCPERT_ 

l£fiUJSITioN_POLICIEs2ACT~oi_29|grrCon tinued 

UNIFORM  RELOCATION  ASSISTANCE--Cont inued 

Mov in g_and_Re la ted_ Expenses — Continued 

Moving  Expense  Allowance 

Generally 

Where  a  claimant  has  not  established  that  he  is 
entitled  to  more  than  the  sum  he  applied  for  and 
received  as  moving  expense  and  dislocation  allowances 
under  5  202  of  the  Act,  in  lieu  of  actual  reasonable 
moving  and  related  expenses,  no  change  is  warranted  in 
the  determination  made. 


____2___________2_____i_________E____2_ 

_r______s__Forrest_L___armon,    b    OHA    232     (Jan. 


12,    1981) 


__i_2____'__2__._ion_As_ist ______EE__I    of_Mr_    Ra__K. 

Davis.?"1*    CHA    2  0~Tjune    23,    1980? 


where    the   record   shows   the   residence   on    the 
acquired    lands    was   a    part-time    residence   and    not    the 
permanent   or   customary    and   usual    abode   of   the   claim- 
ants,   the    claimants   are    not   qualified    to   receive    a 
moving    expense   allowance    and    a    dislocation    allowance 
under   sec.    202  (b)    of    the   Act    in    lieu   of    actual    rea- 
sonable   moving    and    related   expenses   authorized    by 
sec.    202  (a)    of    the    Act. 

__i_2I__ Reloca  tion_  Assist  an c___EE__A__2__ _________ 

H.e£nsr_S_Ruth_He£)ner ,    5~0HA~270     (Fet7    29,~18947" 

Pa_me n  t s_in_L i e u_o f  _ Mo v  i n  o,_ an  d_Rel at  ed_  Expenses 

Generally 

Eligibility  for  payments  in  lieu  of  moving  and 
related  expenses,  pursuant  to  41  CFR  Subpart  1114-50.7, 
depends  on  the  nature  of  the  claimant's  status  as  a 
displaced  person,  and  when  the  status  is  not  shewn  to 
be  related  to  displacement  from  a  farm  operation  or 
business  the  claimant  is  not  eligible  for  payments  pur- 
suant to  Ul  CFR  114-50.702  through  11 1-50. 703.2 . 

Uniform  Relocation  Assistance  Appeal  of  James_Karl 
Lgthmann,  4  OHA  86~loct.~31,  1980) 


Only  displaced  persons  under  the  Act  are  entitled 

to  benefits.   Only  one  whose  property  has  been  acquired 

or  received  a  written  order  to  vacate  is  a  displaced 
person . 

U£i£  2E!!!_fL§i2£iti_n___sistanc____Eeal_o___a_herine_A_ 
_is___et_a__,    5    5hA~263~  (Feb  .~8,    1984)  ~~ 


Payment    may    not    be    made    in   accordance    with 
41    CFR   114-50.703    absent    acquisition   of    real    property 
or    written   order    to    vacate   such    real    property. 

_I!i_2_B_22l2_3_i2I!_As__sta_____EE__l_of__r___nd___s_ 
I2iiIs__.L2__I_.I_!  n  •    5    OHA    96    "(Feb."257~198  3)  " 


A  tenant  who  moves  before  being  ordered  to  do  so 
is  not  a  displaced  person  under  the  Act  and  only  dis- 
placed persons  are  entitled  to  relocation  benefits. 

U___2_fi___i2__t_o__Assi_t_nc___2E®_i_2t_lk_2ii2E2_L__S 
___Q.__I_~_a_s,  b  0HA~293  (Mar.  21,  1984) 


where  an  advertising  sign  was  moved  from  the 
acquired  land  by  the  claimant  in  a  self-move,  the 
claimant  is  entitled  to  payment  for  the  actual 
reasonable  moving  costs  but  not  more  than  the 
estimated  costs  of  moving  the  sijn  by  a  commercial 
mover. 

Uniform  Reloca tion  Assistance  .Appeal  of  Cliff  Park, 
____7  b~OHA  296  (Apr.  To,  1984) 


fix£2_Ea__ent_s_ 

Takinj_of_8usiness_0j5eration 

A  claim  for  a  fixed  payment  under  sec.  202  (c)  cf 
the  Act  for  displacement  from  a  business  on  acquired 
lands,  in  lieu  of  actual  reasonable  moving  and  related 
expenses  under  sec.  202(a)  of  the  Act,  was  properly  de- 
termined on  the  basis  of  average  annual  net  earnings  of 
the  business  as  shown  in  the  claimants'  Federal  income 
tax  returns  for  the  applicable  period. 

Uniform  Relocation  Assistance  Appeal  of. Mr.  .and 
_i_____m___H____s_7~3~OHA~191~  (Mar.  247~1980T_ 

LSil2£S_£sl2ca  t  ____A__ista_c__A___al_of  _Mr_._and_Mr.Sj 
_!__________"  u  0HA  3&  (AugT  67  1980) 
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MIE2&M _B£L2£iXI25_* SSI  ST A NCE_AJD_ RE AL_P ROPE RTY 
i£iJMISITigN_PgLICIES_ACT_0F_J97  0--Continuecl 

UNIFORM    RELOCATION    ASSISTANCE — Continued 

Ma ving_and_Related_ Expenses --Continued 

Payenta    in    Lieu    of    Moving    and    Related    Expenses 
--Cant inued 

£tSSd_Pay_m  en  tjsj_- -Continued 

Eaking_of_B^sine^s_Op_erat  ion-- Continued 

Where  the  claimants  fail  to  establish  entitlement 
to  lore  than  the  minimum  fixed  payment  allowed  by  the 
Park  Service  pursuant  to  %  202(c)  of  the  Act  for  dis- 
placement from  a  business,  in  lieu  of  actual  reason- 
able moving  and  related  expenses  under  $  202(a)  of  the 
Act,  the  Park  Service  determination  will  be  affirmed. 

Unifgrm_Rel  oca  tion_  Assist  ance_A£Egal_of_Mri._and_Brsi 
«7~Hi_ Wilson,  4  0HA~192  (AugT  20,  19bl) 


A  claim  for  a  fixed  payment  under  s    202(c)  of  the 
Act  for  displacement  from  a  business,  in  lieu  of  actual 
reasonable  moving  and  related  expenses  under  *  202(a) 
of  the  Act,  is  properly  disallowed  where  the  claimant 
fails  to  establish  that  the  business  cannot  be  relo- 
cated without  a  substantial  loss  of  its  existing 
pat rona  ge. 

Uniform  Relocation  Assistance  Appeal  of  John  P.  Friel. 
isj^,  4  OHA  2UU~7"ar7  8,  1982) 


A  fixed  payment  in  lieu  of  actual  reasonable  mov- 
ing and  related  expenses  is  properly  allowed  for  the 
minimum  sua  of  $2,500,  specified  in  the  Act,  where  the 
record  shows  the  business  was  operated  at  a  loss  for 
the  2  taxable  years  immediately  preceding  the  year  in 
which  the  United  States  acquired  the  property,  all  else 
being  regular. 

Uniform  Relocation  Assistance  Appeal, of  George  E, 
Karth  (President).  Ochopee  L  P  Gas  Co..  Inc.,  5  OHA 
9J  (Feb.  1U,  1983) 


y.EiIQEQ_RELQCATION_ASSISTANCE_ANp_REAL_P  ROPER  TY 
i£i^ISITICN_POLICIES_ACT_pF_J97p— Cont  inued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Pa^ments_in  Lieu_of  Hoving_and_Related_Expenses 

Where  a  claimant  elects  to  receive  a  moving 
expense  allowance  and  a  dislocation  allowance  under 
$  202(b)  of  the  Act,  in  lieu  of  payments  authorized 
by  $  202(a)  of  the  Act,  an  additional  claim  under 
4  202(a)  of  the  Act  for  reimbursement  of  certain 
actual  moving  and  related  expenses  is  properly 
disallowed. 

Oniform  Relocation  Assistance  Appeal  of  Mr.  Donald  J. 
Daleske,  4  CHA  101  (Jan.  8,  1981)"" 


Replacement  Housing.  Payment  for  Homeowners 

Generally 

The  comparability  study  undertaken  by  the  agency 
to  determine  replacement  housing  differential  payment 
was  based  on  incorrect  data  regarding  lot  size  of  the 
agency  acquired  dwelling.   The  study,  which  placed 
importance  on  lot  comparisons,  therefore  failed  tc 
include  replacement  dwellings  most  representative  of 
the  dwelling  acquired. 

The  comparability  study  undertaken  by  the  agency 
to  determine  replacement  housing  differential  payitent 
failed  to  include  waterfront  properties  even  though  the 
agency  acquired  property  possessed  waterfront  and  simi- 
lar properties  could  be  found  within  a  50-mile  radius 
of  the  acquired  property. 

The  "comparable  replacement  dwelling"  relied  upon 
by  the  agency  in  computing  a  replacement  housing  dif- 
ferential payment  to  the  claimants  resulted  in  an 
unjust  and  inequitable  award.   Because  the  "compara- 
ble replacement  dwelling"  used  ty  the  agency  is  much 
smaller  in  lot  size  than  the  acquired  dwelling  and 
lacks  waterfront  characteristics,  it  cannot  te  consid- 
ered "functionally  equivalent  and  substantially  the 
same  as  the  acquired  dwelling"  as  that  term  is  used  in 
the  Department's  regulations. 

Oniform  Relocation  Assistance  Appeal  of  Mr.  and 
HrsTlF^Lawrenc^Harmon,  1  OHA  168  "(Jan.  30,  1980) 


An  essential  purpose  of  the  fixed  payment  in 
lieu  of  actual  moving  and  related  expenses  is  to 
compensate  a  business  for  the  loss  of  its  existing 
patronage  at  the  acquired  site.   Where  no  such 
patronage  is  satisfactorily  established,  denial 
of  the  fixed  payment  is  proper. 

Uniform  Relocation  Assistance  Appeal  of  Lang-Miller, 
5  OHA  205~(Oct7  47  l983r 

Uniform  Relocation  Assistance  Appeal  of  Donald  H. 
l£iy_ii,_5  OHA  212  (Oct.  21,~1983) 


Where  the  record  shows  that  the  replacement 
housing  differential  payment  authorized  by  the  Park 
Service  represents  an  amount  which,  when  added  to  the 
acquisition  cost  of  the  dwelling  acquired,  meets  the 
reasonable  cost  of  a  comparable  replacement  dwelling 
which  is  decent,  safe  and  sanitary,  adequate  to  accom- 
modate the  displaced  persons,  reasonably  accessible  to 
public  services  and  places  of  employment,  available  on 
the  private  market,  and  otherwise  in  compliance  with 
regulatory  standards  of  the  Department,  the  Park  Ser- 
vice determination  will  be  affirmed. 


A  claim  for  a  fixed  payment  under  sec.  202(c)  of 
tha  Act  for  displacement  from  a  business,  in  lieu  of 
actual  reasonable  moving  and  related  expenses  under 
sec.  202(a)  of  the  Act,  is  properly  disallowed  where 
ths  claimants  fail  to  establish  that  the  business  can- 
not be  relocated  without  a  substantial  loss  of  its 
existing  patronage. 

Uniform  Relocation  Assistance  Appeals  of  Marvin  E. 
fiej2ner_&_Ruth~He£nii7  5  OHA~270  (Feb  .~29,~1894) 


A  claim  under  sec.  203(a)  (1)  (B)  of  the  Act  for 
reimbursement  of  costs  for  a  loan  origination  fee  in- 
curred by  the  claimants  in  purchasing  their  replacement 
dwelling  is  properly  disallowed  where  the  record  shows 
the  acquired  dwelling  was  not  encumbered  by  a  mortgage. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and 
5l§ilHarold_w7_Stei:fin,  3  OHA  17  9~(Mar.  13,  198  0) 


For  the  purpose  of  a  determination  of  what  consti- 
tutes a  "comparable  replacement  dwelling,"  made  pur- 
suant to  sec.  203(a)  (1)  (A)  of  the  Act  and  41  CFR 
114-50. 201  (d) ,  it  is  not  necessary  that  the  replacement 
dwelling  be  identical  to  the  one  taken.   If  the  lot, 
neighborhood,  and  dwelling  utilized  as  the  standard  for 
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UNIFOR__B_LOC_riON_AS_I_TA_CE_A___BEA__PBO_ERT_ 
&£2UIS______P______S_AC______9_0-- Continued 

DNIPORB  RELOCATION  ASSISTANCE — Continued 

Replacement  Housing  Payment  for  Ho_egwners--Continued 

Generally-- Continued 

comparison  are  substantially  comparable,  the  compara- 
bility  requirement  has  been  met. 

u n 1 1 2E!—fiSl°.£i£.i2» _iss i§.t ance  Appeal  of  Br.  and  Brs. 
iEkber _________  ,  U  OHA  15  7june  llT  198  0) 


where  the  record  shows  replacement  housing  supple- 
ment payment  benefits  allowed  under  *  203  of  the  Act 
represent  an  amount  which,  when  added  to  the  acquisi- 
tion cost  of  the  dwelling  acquired,  equals  the  cost  of 
a  comparable  replacement  dwelling,  including  expenses 
incurred  by  the  displaced  person  for  closing  costs 
incident  to  the  purchase  of  the  replacement  dwelling, 
the  allawance  will  be  affirmed. 

Un if _r___e__ca_ion__ssista_ce____e_l_of_B _________ 

Davis,  U  OHA  lo~~lJune~2 3 ,  1980) 


Where  the  record  evidence  shows  that  the  dwelling 
on  the  acquired  lands  was  a  seasonal  or  part-time  resi- 
dence and  not  the  permanent  or  customary  and  usual 
abode  of    the  claimants,  the  claimants  are  ineligible 
to  receive  replacement  housing  payment  benefits  under 
t,    203  of  the  Act  and  the  Department's  implementing 
regulations. 

Unif ___________ ________________________________ 

iEs7~Bay_m2n d_Cj._Wals.il,  K  OHA  39  (Aug.  12,  1980) 


where  the  record  shows  the  Park  Service  allowed 
less  than  the  proper  amount  for  replacement  housing 
difterential  costs  under  $  203  of  the  Act,  as  a  result 
of  utilizing  in  its  computation  of  such  benefits  only 
95*  rather  than  100*  of  the  list  price  of  the  dwelling 
found  by  the  Park  Service,  after  a  housing  survey  and 
analysis,  to  be  the  most  comparable  replacement  dwell- 
ing available  at  the  time  of  the  claimants*  displace- 
ment from  the  acquired  dwelling,  the  Park  Service 
determination  will  be  modified  to  increase  the  allow- 
able housing  differential  costs  as  indicated  to  be 
proper. 

Uniform  Belocation  Assistance  Appeal  of  Br.  and  Hrs. 
EHIii-Iitns,  «  OHA~107~"(Jan7~23,  1981) 


where  the  record  shons  the  claimant  has  received 
the  allowable  payment  for  replacement  housing  differ- 
ential costs  and  incidental  expenses  under  i    203  of 
the  Act,  an  additional  claim  for  reimbursement  of 
expenses  for  repairs  to  the  replacement  dwelling, 
incurred  16  months  after  the  claimant  moved  from  the 
acquired  property,  is  properly  denied. 

2!Lk£2E*_!l£i2C_tion_A_sista_c__A__eal_of_flrs. Jean 

HoLScek,  U  OHA  123  (Feb.  20,  1981) 


For  purposes  of  a  replacement  housing  payment, 
the  term  "dwelling"  includes  both  improvements  and  a 
homesite. 

Uniform  Relocation  Assistance  Appeal  of  Robert  0_._and 
i2*Q!!§_!ii_Lan_,  U  OHA  ill  (BarT  12,  1981) 


UN_FOB____LCCATI___ASS_ST__C__A_C  RIi___R0___l_ 
AC___S_______0__C_____CT______7_--Continued 

UNIFORfl  BELCCATION  ASSISTANCE — Continued 

Replacement  Housincj  Payment  for  Homeowners — Continued 

SSS Sliili" -Continued 

Where  the  record  shows  that  the  replacement 
housing  differential  payment  authorized  by  the  Park 
Service  represents  an  amount  which,  when  added  to  the 
acquisition  cost  of  the  dwelling  acquired,  meets  the 
reasonable  cost  of  a  comparable  replacement  dwelling 
which  is  decent,  safe  and  sanitary,  adequate  to  accom- 
modate the  displaced  persons,  reasonably  accessible  to 
public  services  and  places  of  employment,  available  on 
the  private  market,  and  otherwise  in  compliance  with 
regulatory  standards  of  the  Department,  the  Park  Ser- 
vice determination  will  be  affirmed. 

Unifor _______ at ______________________ of__r__a _______ 

______ ___________ ,  «  OHA  lul  "(Apr.  9,  1981) 

Uniform_Reloc_tio___ssistance___2e_l_of_Br_  and 
Bls____rvi__She___n_  i»  0HA~l99  (Oct.  22,~198l)~ 


Displaced  homeowners  who  purchased  a  replacement 
dwelling  after  expiration  of  the  one-year  period  pro- 
vided in  i    203(a)  (2)  of  the  Act,  are  properly  held  to 
be  ineligible  for  homeowners'  replacement  housing  pay- 
ment benefits. 

The  amounts  payable  for  property  acquisitions  and 
for  relocation  assistance  benefits  are  separate  and 
distinct  entitlements,  and  there  is  no  authority  in 
the  Act  for  increasing  the  amount  paid  for  the 
acquired  property  to  make  up  for  the  displaced  per- 
sons' ineligibility  for  homeowners'  replacement 
housing  payment  benefits. 

fiDi!2E5_B£l2£i^i2H_A§§i§t_nce_A_E____2_______E_ 

______esse_______le7  «  OHA  160  (Apr?  29,  198 l7 


Where  the  record  shows  the  claimant  has  received 
the  allowable  payment  for  replacement  housing  differ- 
ential costs  and  incidental  expenses  under  4  203  of 
the  Act,  an  additional  claim  for  reimbursement  of 
expenses  for  certain  repairs  and  improvements  tc  the 
replacement  dwelling  cannot  be  authorized. 

_n__orj»_______t  io_____ist_nce______l_o__Br____o___hi_e 

HiijSsoi! .  «~CHA  184~(July  30,  1981) 


Where  the  record  shows  the  Park  Service  allowed 
less  than  the  proper  amount  for  replacement  housing 
differential  costs  under  $  203  of  the  Act,  as  a  result 
of  utilizing  in  its  computation  of  such  benefits  an 
adjusted  price  rather  than  the  list  price  of  the 
dwelling  found  by  the  Park  Service  to  be  the  most 
comparable  replacement  dwelling  available  at  the  time 
of  the  claimants'  displacement  from  the  acquired 
dwelling,  the  Park  Service  determination  will  be 
modified  to  increase  the  allowable  housing 
differential  costs  as  indicated  to  be  proper. 

U n if or ________ t _________________ E__l_of _____________ 

Ji3is____Cah_ll,  a  OHA  229  (Jan.  297  1982J" 


where  the  record  shows  the  claimants  have  received 
the  allowable  payment  for  replacement  housing  differen- 
tial costs  and  incidental  expenses  under  $  2  0  3  of  the 
Act  and  the  Department's  implementing  regulations,  the 
determination  appealed  from  will  be  affirmed. 

Uniform  Relocation  Assistance  Appeal  of  Br.  and  Hrs. 
E3_____Bi__i,  <»  CHA  2U0  (Feb.  16,  1982) 
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UNI£2i*5_RItOCAriON_ASSI5TANCE_AND_REA[._PRgRERTj( 
~i£WtlISiriON_POLIC  I  ES~ACT_OF_T97  0-- Continued 

UNIFORM  RELOCATION  ASSI STANCE--Con tinued 

Raplacement  Hausing  Payment  for  Homeowners--Cont inued 

2£££Isi.il  Y.~~~on  tinued 

A  determination  disallowing  a  claim  for  replace- 
ment housing  differential  costs  undar  sec.  203(a)  (1)  (A) 
of  the  Act  will  be  affirmed  where  the  evidence  shows  a 
comparable  replacement  dwelling  which  was  decent,  safe 
and  sanitary,  adequate  to  accommodate  the  displaced 
persons,  reasonably  accessible  to  public  services  and 
places  of  employment,  available  on  the  private  market, 
and  otherwise  in  compliance  with  regulatory  standards 
of  the  Department,  could  have  been  purchased  at  the 
time  of  the  claimants*  displacement  for  less  than  the 
purchase  price  of  the  Government-acquired  dwelling. 

Uni  tgrm_Reloca  tign_A  ssistance_Aj>p_eal_of  _Mr . and 

Srsi_James_Ei2Donahije,  S  0HA~1  (June  1B,~1982) 


Where  substantial  evidence  of  record  supports  a 
conclusion  that  a  displaced  person  claiming  homeowner's 
replacement  housing  payment  benefits  under  $  203  of  the 
Act  is  entitled  instead  to  replacement  housing  benefits 
under  %  204  of  the  Act,  as  a  displaced  tenant,  the  case 
will  be  remanded  for  a  determination  of  the  benefits 
alLowable  to  the  claimant  under  4  204  of  the  Act. 

Unifori  Relocation  Assistance  Appeal  of  Mrs. Mildred_Ei 

Knox,  5  OHA  60  (Dec.  6,  1982) 


Additional  replacement  housing  supplement  benefits 
will  be  allowed,  within  the  statutory  limitation,  where 
the  evidence  of  record  establishes  the  additional  cost 
of  purchasing  a  comparable  replacement  dwelling  in 
excess  of  the  cost  estimated  by  the  Government. 

!lEii_S°eeiI_y.iIilD2lir ~5    OHA  180A  (Sept.  287~1983) 


UNI£0|I!_BII£CATION_ASSISTANCE_ANC_REAL_FRCP|RTV 
*C2UISITION3PQLICIES~ACT_5?_T97g — Continued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Replacement  Housing  Payment  for  Homeo wners--Con tinued 

Gene rally-- Continued 

Where  the  record  shows  the  dwelling  on  the 
acquired  lands  was  a  part-time  residence  and  not  the 
permanent  or  customary  and  usual  abode  of  the  claim- 
ants, the  claimants  are  ineligible  to  receive  replace- 
ment housing  payment  benefits  under  sec.  203  of  the  Act. 

Uniform  Relocation  Assistance  Appeals  of  Marvin  E. 
Mj2EI>e£._I_R.u.tb_He.£ner,~5  0HA  270  (Feb.  29,  18947 


Waiver  of  Benefits 

Persons  who  elected  to  retain  a  right  of  use  and 
occupancy  of  a  cabin  acquired  by  the  United  States  are 
deemed  to  have  waived  any  replacement  housing  payment 
benefits  under  *  203  of  the  Act. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  Joseph  J. 
JiElJS'  "  0HA~11  (May  12,~198o7~ 


A  claim  for  replacement  housing  benefits  is  froF" 
erly  disallowed  where  the  claimant  sold  the  property  to 
the  Government,  reserving  a  right  of  use  and  occupancy 
of  the  dwelling  thereon  for  a  term  of  years,  and  before 
the  expiration  of  the  reserved  term  of  use  and  occu- 
pancy and  the  claimant's  move  from  the  property,  the 
Congress  eliminated  replacement  housing  supplement 
benefits  as  to  this  class  of  claimants. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  Paul  E. 
MlSSi,  5  CHA  53  Tnov.  97~19827 


Replacement  Housing  Payment  for  Tenants  and 
Certain  ethers 


Where  the  Government  takes  a  3-year  option  on  a 
piece  of  residential  property  in  1969  and  the  homeowner 
relocates  the  same  year  and  subsequently  leases  the 
property  prior  to  the  Government's  actual  acquisition 
of  it  in  1972,  th^  tenant  and  not  the  homeowner  is 
entitled  to  whatever  replacement  housing  benefits  may 
be  allowable. 


Persons  who  elected  to  retain  a  right  of  use  and 
occupancy  of  a  cabin  acquired  by  the  United  States  are 
deemed  to  have  waived  any  replacement  housing  payment 
benefits  under  4  204  of  the  Act. 

linii2Ll_Jel0cat ion  Assistance  Ajjj;eal_of_Mr_._Jcsej:h  J. 
Ji£i£«  a  OHA  11  (May  12,~19807~ 


Unifori    Relocation    Assistance    Appeal    of    Henry    J. , Meyer 
i_DDris_Ai_Mey_er  ,    5    OHA~224    1nov.~77    1983) 


Where    a    Federal    agency    has    determined    that    the 
former    owner   of   an   acquired    property    was    not    a    full- 
time   resident    of    the    property    previous   to   its   acquisi- 
tion,   the    burden    of   proof    is    on    the   owner    to   refute 
that    determination. 

Where    the    occupancy   of   a    dwelling    previous   to    its 
Federal    acquisition    is    in    dispute,    substantial    weight 
must    be    given   to    utility    records   and    to    their    interpre- 
tation   by    a   competent,     impartial   source,    such   as    the 
local    power   company,    that   clearly   support    a   contention 
by    the    claimant    of    full-time   occupancy    of    the    property 
during    the    period    in   question. 

!ifii£2ES_i*Sl2£iii2fi_i§Si§tance_AE£eal_of_Mj\riam_Kim^l, 
5    OHA    2dI     (Feb7    B,~l9B4)~" 


Where   claimants   subleased    or    rented    space    in   a 
house    leased    by   another    under   an   agreement    prohibiting 
subleases   or   subletting    in    a   location    where    local    zon- 
ing  regulations    proscribed   subletting    to   roomers,    and 
where   claimants    were    not    related    to    their    lessor, 
claimants   are   not   entitled   to   rental    benefits   under 
the   Act    and    Departmental    regulations. 

Mlli^2ES_SSi223li2I!_Assistance_Aj;£eal_of_Kevij!_Rickard 
S    Robert~Winston.    4~0HA    30     (July    2,    19807 


A   determination   of    ineligibility    for    a    rental 
replacement    housing    payment    under   4    204   of    the    Act 
will    be    affirmed    where   the   evidence   shows   more    than 
one   year   elapsed    from    the   time   the    claimant    moved    from 
his    rental    unit   on    the   Government-acquired    property   to 
the    time    he   commenced   occupancy   of    bis   replacement 
rental    unit. 

Uniform    Relocation    Assistance    Appeal   of   Mr.    William   K. 
Friedman,    4    CHA    33     (July    30,    1980) 
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UHIE2R&_!<5i2£ATION_ASSISTANCE_AND_HEAL_PROPEBTr 
A__UISI_IO______CI_1___T_OF___7  0 — Continued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Replacement    Housing    Payment    for    Tenants    and 
Certain    Others--Cont inued 

where  the  evidence  of  record  shows  the  average 
monthly  reasonable  cost  for  renting  comparable  replace- 
ment housing,  computed  under  the  schedule  method,  is 
$Ul  more  than. the  average  monthly  rent  paid  for  the 
residence  from  which  the  claimant  moved,  a  rental 
replacement  housing  differential  payment  of  $1,968, 
representing  the  additional  rental  costs  for  a  period 
of  1  years,  is  proper  under  $  204  (1)  of  the  Act  and  the 
Department's  regulations. 

UCit2E2_£§l2£afiPD_i§Si§I^S£§_iEE53i_2l_QEi_£2il4l^_Jji 
Sliiill"'*  OHA'lOl'TjanT  8,~I"981) 


Replacement  housing  payment  benefits  under 
i    20U(2)  of  the  Act  and  the  Department's  regulations 
are  properly  denied  where  the  record  shows  the  claim- 
ants purchased  their  replacement  dwelling  more  than 
8  years  prior  to  their  displacement  from  the 
Govarnment-acgu ired  property. 

Uniform  Relocation  Assistance  Appeal  of  William  G. 
Pitman_j.nri_6_Hrii.L7  5  OHA  333  (June  7,  19B<*7 


W.A!.IJL*.<!___22___  RIGHTS  —  Continued 

FEDERAL  A ( £ RCPRI ATION 

Neither  FLPMA  nor  the  Taylor  Grazing  Act  autho- 
rizes appropriation  of  water  or  provide  an  independent 
statutory  basis  for  claims  for  water  uses  inconsistent 
in  any  way  with  the  substantive  requirements  or  state 
law. 

The  United  States  should  comply  with  the  sub- 
stantive and  procedural  provisions  of  state  law  when 
acquiring  and  appropriating  water  except  (1)  where 
Congress  or  the  Executive  has  reserved  land  or  water 
for  particular  Federal  purposes;  (2)  where  Congress 
has  clearly  mandated  that  unappropriated  water  en  the 
public  lands  is  reasonably  required  for  a  Federal  pro- 
gram or  purpose  and  that  water  cannot  be  acquired  in  a 
manner  conforming  to  all  substantive  requirements  of 
state  law;  (3)  the  United  States  is  entitled  to  a  pri- 
ority date  as  of  its  historic  date  of  first  use  where 
water  has  been  used  historically  for  consumptive  bene- 
ficial uses  recognized  by  state  law  but  without  having 
conformed  to  procedural  requirements  prescribed  by 
state  law. 

Supplement  to  Solicitor  Opinion  No.  H-36911,  en  Federal 
Water  Rights  of  the  National  Park  Service,  Fish  and 
__ldlif ______ ice__Ju_eau__f_Rec__m_t ___________ _Bu_e a u 

ifHInIIH.Inl3££in!«-''~3691U  (Supp.7  ( Ja  n7~16 ,  1981) 

88  I.D.  253 


______ 

In  _____  v.  Watt,  684  F.2d  957  (D.  C.  Cir.  1982), 
and  Co__r~v.  Watt7~720  F.2d  626  (10th  Cir.  1983),  the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d.b.a. 
Resource  Service  Co.  was  held  to  be  effective  to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company's  contract  with  its  clients.   The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a  client's  offer  at  the  time  of  a  drawing 
of  simultaneously  tiled  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

3is!lili!L_!iLs  ___________________ (On  Reconsideration). 

!;£2s.£arch__Inc____ohn_A___ocher_en,  80  IBLA  317 
(May  7,  198uf 


S*II!i_AN  ______________ 

GENERALLY 

When  considering  applications  for  rights-of-way 
privileges,  the  Department  of  the  Interior  has  no  power 
to  determine  questions  of  control  and  appropriation  of 
water  rights  as  between  private  parties,  as  such  ques- 
tions are  exclusively  matters  of  state  law. 

Iast_Ca__on_Irri_ation_C_..,  «7  IBLA  155  (May  6,  1980) 

Geor___e____Riec____illiam    L._Ri_c_,    76    IBLA    45 
Tiapt.    19,    1983) 


The    Executive    Order    of    Apr.    17,    1926,    reserved    the 
minimum    amount    of   water    necessary    in   springs   and    water- 
holes    to   provide    water    tor    the    purposes   of    human    and 
animal    consumption.      The   entire   flow    of    these    water 
sources   was    not    necessarily    reserved. 

Purposes  .of    Executive    Order   of A_r_l_17__19_6_ 

Est£eIi§SAl>;l_£ublic    W_ter_Reserve_No_-1077~M-36914 
Isupp.    II),     (Feb7_T6"7    1983)    "  90    I.C.    81 

2§§ert .Survivors,    80    IBLA    111    (Apr.     3,    1984) 


The  National  Park  Service,  Fish  and  Wildlife 
Service,  Bureau  of  Land  Management  and  Bureau  of 
Reclamation  must  follow  state  sutstantive  and  proce- 
dural law  when  appropriating  water  except  in  the 
limited  instances  where  water  is  necessary  to  accom- 
plish the  original  purpose(s)  of  a  Federal  reserva- 
tion or  protect  the  navigation  servitude. 

Honreserved  Water  Rights  -  United  States  Compliance 
_____Sta_e_La  w ,  M-36914  (Supp.~lj~  7sept.  11,  198l7 

88  I.D.  1055 


STATE  LAWS 

When  considering  applications  for  rights-of-way 
privileges,  the  Department  of  the  Interior  has  no  power 
to  determine  questions  of  control  and  appropriation  of 
water  rights  as  between  private  parties,  as  such  ques- 
tions are  exclusively  matters  of  state  law. 

£*§________________ ion_Co_,  47  IELA  155  (May  6,  1S8C) 

5S2tiene  E.  Bieck,  William  L___ieck,  76  IELA  45 
(Sept7~l9,  1983" 


The  United  States  should  comply  with  the  sub- 
stantive and  procedural  provisions  of  state  law  when 
acquiring  and  appropriating  water  except  (1)  where 
Congress  or  the  Executive  has  reserved  land  or  water 
for  particular  Federal  purposes;  (2)  where  Congress 
has  clearly  mandated  that  unappropriated  water  on  the 
public  lands  is  reasonably  required  for  a  Federal  pro- 
gram or  purpose  and  that  water  cannot  be  acquired  in  a 
manner  conforming  to  all  substantive  requirements  of 
state  law;  (3)  the  United  States  is  entitled  to  a  pri- 
ority date  as  of  its  historic  date  of  first  use  where 
water  has  been  used  historically  for . consumpt ive  bene- 
ficial uses  recognized  by  state  law  but  without  having 
conformed  to  procedural  requirements  prescribed  by 
state  law. 

Supplement  to  Solicitor  Opinion  No.  M-36914,  on  Federal 
Water  Rights  of  the  National  Park  Service.  Fish  and 
Wildlife  Service,  Bureau  of  Reclamation  and  the  Bureau 
___Lan__Ma_a_e_ent,  M-36914  (Supp.)  ~  (Jan.  i6,  1981) 

88  I.D.  253 


HATER    AND    WATER    !UGHTS--Con ti nued 


WILD    AND    SCENIC    RIVERS    ACT — Continued 


STATE    LAWS  —  Continued 

The    National    Park    Service,     Fish    and    Wildlife 
Service,    Bureau    o£    Land    Management    and    Bureau    of 
Reclamation    must    fallow    state   substantive    and    proce- 
dural   law    when   appropriating    water    except    in    the 
linted    instances    where    water    is    necessary    to   accom- 
plish   the    original    purpose(s)     of    a    Federal    reserva- 
tion   or    protect    the   navigation    servitude. 

U2n  tSi2c_ved_Wat  er_Rijhts_-_Unit  ed_States_Coffl£liance 
!ii£!>_Stdte_Law7~iir  3691U    7siipp7    I)      (Sept.    11,    1981) 

88    I.D.    1055 


The   right    to    use    water    from    reserved   springs   and 
waterholes    for   any    purpose    other    than    the    purposes    of 
human   and   animal   consumption    oust   be   obtained    pursuant 
to    applicable    state    law. 

Pur[J3SDs_Df  _Execut_ive_Or  der_of_A£ril_17j 12^6  x 

Establishing.   £ublic_Wa^er~Reserve_Noi__1077    M-3691« 
7Supp.~II),     TFeb.    lb,    1983)  90    I.D.     81 

2«sert_Surv Ivors,    80    IBLA    111     (Apr.     3,    1984) 


BLN's   decision    to    approve   a   transfer    of    a    permit 
for    authorized    use   on    the   Rogue    River,    designated    as   a 
wild    and    scenic   river   pursuant    to   the   Wild    and    Scenic 
Rivers    Act    of    1968,    16    U.S.C.    »    1271     (1976),    from    one 
commercial    outfitter    to    another    is    proper    where    it 
maintains    the    50/50    allocation    of    river    use    between 
commercial    outfitters   and   private   boaters. 

MiI^SIi!s§§_£jJi2i£_£i3]!ls_Fundx_Na  tignal_Org_ani  zation 
f°r_River_Sports,    63    IELA    91     (Mar.    3l7    19827 


The    Bureau   of   Land    Management    may    properly   charge 
fees   for    special    recreation    permits    authorizing    commer- 
cial   rafting    on    the   Rogue   River,    a    designated    wild    and 
scenic    river,    under    sec.     M  (c)    of    the    Land    and    Water 
Conservation    Fund   Act,    16    U.S.C.    4    U601-ba (c) ,    and 
Departmental    regulations   at    U3   CFR    Part    8372. 

Departmental    regulations   at    <4 3   CFR    Subpart    8372 
require    that,    when    the    Bureau    of    Land    Management    issues 
special    recreation    permits  authorizing    use   of    special 
areas   such    as   a    designated    wild    and    scenic    river,    fees 
must   be   charged    for   noncommercial    as   well    as    coumercial 
users   engaging    in    the   same  activity,    except    to    the 
extent    that    a    user    is   exempted    from    paying    fees    by 
43    CFR    8372.4  (d)  . 


M*IEE_£2.iii!JI0N_cgNTR0L 
(See_also    Environmental    Quality,    Hearings--if    included 
in    this    I  njex. ) 


£°il!J5_Biyer_Cutf  i  tters_Assj.nt_Dav  e_Helf  rjch_R  iyer_Out- 
J.AiIilsx_Inc.7    63    IBLA    373     (Apr.     30,     1982) 


FEDERAL  WATER  POLLUTION  CONTROL  ACT 

The  exemption  under  sec.  404  (r)  for  an  otherwise 
Federal  project  i»  availatle  for  projects  receiving 
contributory  financing  from  state  or  local  entities, 
prDvided  that  the  other  conditions  for  the  exemption 
are  met  and  the  project  remains  in  Federal  control. 

Federal  Water  Pollution  Control  Act  -  Sec,  404 

£21tILiH££_i°X_EL2i££Ls_E!iHded_in_Part_bv__State 

and  L:>cal_Entit_ies ,  M-3b915  (Supp.  I), 

(June",    1983)     "  90    I.D.     255 


*ILD_FRIIrBCAKING_HCRSES_AND_EURRgS_ACT 

The    Eureau   of    Land    Management    may    not    properly 
cancel   cooperative   agreements    under    the   Act    of    Dec.    15, 
1971,    as    amended,    16    U.S.C.    t    1331     (Supp.    II    1978),    for 
wild    free-roaming    horses    where   there    is    no   evidence 
that    the    horses    under    the    agreements    were    inhumanely 
treated,    only    allegations   that    the   assignee    inhumanely 
treated    another    horse    that    was    in   his   custody    by    virtue 
of    a    power    of    attorney    under   a    separate   cooperative 
agreement . 


Pa trick_E._ Hammond,    60    IBLA    205     (Nov.    27,    1981) 


MIkE_AND_SCENIC_RIV£RS_ACT 

Sec.    9    of    the   wild    and   Scenic   Rivers   Act    withdraws 
from   appropriation    under    the    mining    laws    the   minerals 
in    Federal    lands    which    constitute    the    bed    or    bank,    or 
are   situated    within   one-quarter    Bile   of    the    bank,    of 
any    river    listed    as    a   potential    addition    to   the    Wild 
and    Scenic   Rivers   System   or   actually   designated    as   a 
wild    river    under    the   system.      Land    constituting    the 
bed    and    banks    and   within   one-quarter    mile   of    the    banks 
of    the    North    Fork    of    the    American    River    from    Cedars    to 
the    Auburn    Reservoir    has    been   withdrawn    from    mineral 
location   and   entry   since    Jan.    3,    1975. 

£ia£££ce_E.._FitZ3.erald,     55    IBLA    31     (May    28,    1981) 


The  use  of  the  wild  section  of  a  river  designated 
as  a  wild  and  scenic  river  pursuant  to  the  Wild  and 
Scenic  Rivers  Act  of  1968  (Act),  lb  U.S.C.  %    1271 
(1976),  for  recreational  powerboat  use  is  not  such  an 
existing  right  or  privilege  affecting  Federal  land  so 
as  to  be  protected  by  sec.  12  (b)  of  the  Act,  16  U.S.C 
*  1283(b)   (197b).   4  3  CFR  8351.2-l(a)  authorized  BLH 
to  issue  orders  restricting  recreational  use  of  power- 
boats on  a  wild  and  scenic  river. 


A  decision  cancelling  a  cooperative  agreement  for 
private  maintenance  of  wild  free-roaming  horses  will 
be  affirmed  on  appeal  where  the  record  indicates  the 
horses  were  commercially  exploited  as  rodeo  bucking 
stock  in  violation  of  the  cooperative  agreement  and  the 
relevant  regulations. 

c.§£ii_J!c.c.andless_et_al.!.,  6a  IBLA  76  (May  10,  1982) 


A  cooperative  agreement  for  the  private  mainte- 
nance of  livestock  under  the  protection  of  the  Wild 
Free-Roaming  Horses  and  Burros  Act  may  te  summarily 
canceled  by  the  Bureau  of  Land  Management  upon  good  and 
sufficient  evidence  that  the  terms  of  the  agreement 
have  been  violated  by  depriving  the  animals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  them 
to  inhumane  treatment.   The  deteriorating  condition  of 
the  animals  themselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  good  and 
sufficient  evidence,  and  the  decision  to  cancel  will  te 
affirmed  in  the  absence  of  a  showing  that  pursuasive 
countervailing  evidence  exists. 

fiSl!I!is_Ilirn  i  jjseed ,  66  IELA  63  (July  29,  1982) 


Malter_Si_Haasi_Jri,  55  IBLA  283  (June  25,  1981) 
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HILD_FH EE- RQA MI NG_HORSES_ AN D_ BURRO S_ ACT- -Continued 

BLM  may  properly  take  immediate  possession  of 
wild  tree-roaming  horses,  in  accordance  with  43  CFR 
4740.4-3  (e),  where  there  is  sufficient  evidence  in 
terms  ot  the  physical  condition  ot  the  animals  and  the 
credibla  reports  of  third  parties  that  the  animals  are 
being  inhumanely  treated,  i^e..,  that  they  lack  neces- 
sary food  and  shelter,  have  failed  to  receive  nedical 
treatment,  and  are  subject  to  substandard  animal  hus- 
bandry practices. 

Kathry.n_E;._SErin j,  d2  IBLA  26  (July  5,  1984) 


WILDERNESS  ACI 


«II:BIHNMSS_  ACT --Continued 

While  the  Eoard  of  Land  Appeals  will  give 
"considerable  deference"  to  Bureau  of  Land  Management 
designations  of  Wilderness  Study  Areas  if  thorough  in- 
vestigation underlies  the  Bureau's  decision,  where  an 
appellant  can  specifically  and  convincingly  show  that 
there  is  sufficient  reason  to  change  the  Bureau's  deci- 
sion, the  Eoard  must  resolve  the  issue  in  favcr  of 
appellant.   Such  is  the  case  where  appellant  has  con- 
vinced the  Eoard  that  the  designated  Wilderness  Study 
Area  is  not  "wilderness,"  as  that  term  is  described 
in  16  U.S.C.  §  1131(c)  (1976),  ty  submitting  detailed 
maps  and  photographs  showing  the  adverse  impact  of 
appellant's  open-pit  mining  operation  on  the  area. 

y.nion_Oil_Co..,  5b  IBLA  206  (July  22,  1961) 


Sec.  603(a)  of  the  Federal  Land  Policy  and  Man- 
agement Act  directs  tha  Secretary  to  review  those 
roadless  areas  of  o,  000  acres  or  more  and  roadless 
islands  of  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201(a)  as  having  wilder- 
ness characteristics  described  in  the  Wilderness  Act 
of  Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 
nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

iiSI£a_^iub,  53  IBLA  159  (Mar.  12,  1961) 

Sierra_Club,  54  IBLA  31  (Apr.  6,  1961) 


The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the 
subject  of  determination  during  the  inventory  process 
of  the  wilderness  program;  the  effect  of  future  or 
potential  activities  is  properly  analyzed  in  the  study 
phase. 

An  appellant  seeking  reversal  ot  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  ot  law  or  a  demonstrable  error 
of  fact. 


Sec.  603(a)  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  *  1782(a)   (1976),  man- 
dates rsview  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  more  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  U.S.C.  4  1711(a)  (1976), 
as  having  wilderness  characteristics  described  in 
sec.  2(c)  of  the  Wilderness  Act,  43  U.S.C.  4  1131(c) 
(1976). 

Even  if  a  720-acre  nonisland  area  of  public  land 
were  considered  as  exhibiting  the  wilderness  character- 
istics of  size,  irei#  of  sufficient  size  as  to  make 
practicable  its  preservation  and  use  in  an  unimpaired 
condition,  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  *  1782(a)  (1976), 
would  not  require  review  by  the  Secretary  because  such 
a  parcel  contains  less  than  5,000  acres. 

Where  the  Bureau  of  Land  Management's  final 
initial  inventory  decision  states  that  certain  public 
land  is  eliminated  from  wilderness  review  in  that  it 
obviously  lacks  wilderness  characteristics  because  it 
is  too  small  to  make  practicable  its  preservation  and 
use  in  an  unimpaired  condition,  that  decision  will  be 
affined  in  the  absence  of  sufficient  reasons  to  change 
the  result. 

Save_th^_Glades_Committee,  54  IBLA  215  (Apr.  23,  1981) 


Union_Oil_Co^_iOn_Reconsider  ation). ,  58  IBLA  166 
(Sept.  28,  1981) 


Sec.  603(a)  ot  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  directs  the  Secretary  to  review  those 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  ot  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201(a)  as  having  wilderness 
characteristics  described  in  the  Wilderness  Act  of 
Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 
nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness.   ELM's  practice  of  designating 
lands  occupied  by  roads  or  other  intrusions  as  nonwil- 
derness  corridors  (cherr ystems) ,  therety  excluding  such 
lands  from  wilderness  review  and  permitting  adjacent 
lands,  otherwise  possessing  wilderness  characteristics, 
to  be  studied  for  their  uses,  values,  and  resources,  is 
not  an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

Where  the  record  evidences  BLM's  first-hand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  great 
deference. 

M£i222l_Cutdoor_Cc)alition,  59  IBLA  291  (Oct.  3C,  1981) 


where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reasons  for  modification  or  reversal. 

Bichard_J;._Leaumont,  54  IBLA  242  (Apr.  27,  1961) 

88  I .D .  490 

2l§aofl_S.ii:3S£I!gss_Coalition,  71  IBLA  67  (Feb.  22, 
1933) 


Sec.  603  (a)  of  the  Federal  Land  Policy  and  Man- 
agement Act  directs  the  Secretary  to  review  those 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands,  identified  during  the 
inventory  required  by  sec.  201(a)  as  having  wilder- 
ness characteristics  described  in  the  wilderness  Act 
of  Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendation  as  to  the  suitability  or 
nonsuitability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  ty  mechanical  means  to  insure  relatively 
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ragular  and  continuous  use.   A  way  maintained  solely  by 
th3  passage  of  vehicles  does  not  constitute  a  road. 

Bureau  of  Land  Management's  practice  of  designat- 
inj  an  area  containing  roads  or  other  intrusions  as  a 
nonwilderness  corridor  (cherr ystem)  ,  thereby  excluding 
such  area  from  wilderness  review  and  permitting  adja- 
cent lands,  otherwise  possessing  wilderness  character- 
istics, ta  be  studied  for  their  uses,  values,  and 
resources,  is  not  an  unlawful  or  prohibited  practice  in 
fulfilling  the  inventory  phase  of  the  wilderness  review 
pr 3 jrau . 

C_D_JS_£3tr3leum_Co:.,  59  IBLA  301  (Nov.  3,  1981) 


An  appellant  or  intervenor  requesting  this  Board 
to  reverse  a  bureau  of  Land  Management  decision  regard- 
ing the  inclusion  or  exclusion  of  a  unit  of  land  as  a 
wilderness  study  area  must  show  the  decision  to  be 
based  on  a  clear  and  specific  error  of  law  or  fact, 
otherwise  the  Board  will  affirm. 

«errill_G.._Hastir!JS,  6°  IBLA  54  (Nov.  17,  1981) 


The  Bureau  of  Land  Management  may  designate  an 
area  as  a  wilderness  study  area,  in  accordance  with 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of    1976,  U3  U.S.C.  *  1782(a)  (1976),  even  though  it 
is  traversed  by  a  temporary  road  constructed  pursuant 
to  a  right-of-way  permit  granted  after  the  effective 
date  of  the  Act  where  BLM  has  taken  actions  to  ensure 
that  such  a  grant  would  not  result  in  permanent  impair- 
ment of  the  area  for  suitability  for  preservation  as 
w  ilderness. 

£ii±£  °II!i4_A5§ll!_2£^E2M;Nh§§I_Priy^_Clubsx_Inc..i 
Naii2Eii_2i!idoorIcgalition7  60  liLA  240~(Dec.  4,  1981) 


Sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  directs  the  Secretary  to  review 
those  roadless  areas  of  5,000  acres  or  more  and  road- 
less islands  of  the  public  lands,  identified  during 
the  inventory  required  by  sec.  201(a)  as  having  wilder- 
ness characteristics  described  in  the  Wilderness  Act 
of  Sept.  3,  1964,  and  from  time  to  time  report  to  the 
President  his  recommendations  as  to  the  suitability  or 
nonsuit  ability  of  each  such  area  or  island  for  preser- 
vation as  wilderness. 

Under  Organic  Act  Directive  No.  78-61,  Change  3, 
July  12,  1979,  the  effects  of  the  imprints  of  man  which 
occur  outside  an  inventory  unit  are  generally  factors 
to  be  considered  during  the  study  phase  of  the  wilder- 
ness review  program.   Imprints  of  man  outside  the  unit 
may  be  considered  during  the  inventory  stage  only  in 
situations  where  the  imprint  is  adjacent  to  the  unit 
and  its  impact  is  so  extremely  imposing  that  it  cannot 
be  ignored,  and  if  not  considered  reasonable  applica- 
tion of  inventory  guidelines  would  be  lost. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from 
wilderness  review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

Jacqueline  L.  McGarva  ,  ,Ca  1-Ne  va  Willow  Creek  Range 
Imp_r2vement_As3ln,  60  IIlA  278  (Dec.  17,  1981) 


Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(a)  (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  com- 
pelling reascns  for  modification  or  reversal. 

While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1762(a) 
(1976)  ,  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

The  nonimpairment  mandate  of  sec.  603(c), 
43  U.S.C.  «  1782(c)  (1976).  is  therefore  not  applicable 
to  those  areas  of  less  than  5,000  acres.   However,  such 
areas  may  be  managed  under  the  general  management 
authority  of  sec.  302,  43  U.S.C.  «  1732  (1976),  in  a 
manner  consistent  with  wilderness  otgectives,  and  such 
areas  may  also  be  recommended  for  wilderness  designa- 
tion. 

2£ir£2JJ£ij^Cattlemen^s_Ass^xJdaho_Cattlemen2.s_Ass^n, 
60  IBLA~305~(Eec.  18,  1981) 


Where  the  record  evidences  ELM's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  ELM's  subjective  judgments 
of  the  area's  naturalness  qualities  are  entitled  to 
considerable  deference. 

Where  the  record  evidences  BLM's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  ELM's  subjective  judgments 
as  to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uoccn- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Congcot_Inc.._et_al.1,  61  IBLA  23  (Dec.  29,  1981) 


Where  a  BLM  state  office  issues  a  decision  adding 
additional  acreage  to  a  wilderness  study  area  in 
response  to  a  protest  which  points  out  that  BLM  failed 
to  obtain  an  exception  from  the  Director,  BLM,  in 
accordance  with  Organic  Act  Directive  78-61,  Change  3, 
July  12,  1979,  permitting  it  to  exclude  such  land 
because  of  a  failure  to  satisfy  the  outstanding  oppor- 
tunity criterion,  and  the  record  supports  a  finding 
that  the  unit  as  a  whole  satisfies  that  criterion,  the 
decision  to  add  the  acreage  will  be  affirmed  in  the 
absence  of  a  showing  of  compelling  reasons  for  modifi- 
cation or  reversal. 

San_Juan_Count^_Comm^n,  61  IELA  99  (Jan.  4,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
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which  are  entitled  to  considerable  deference  when  chal- 
ljnjed  an  appeal  and  such  judgments  may  not  be  overcome 
by  expressions  of  simple  disagreement. 

Where  the  bureau  ot  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sis.    603(a)  Df  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  f>    1782(a)   (1976),  the  decision 
will  be  affirmed  in  .the  absence  of  a  showing  ot  conpel- 
linj  reasons  for  madification  or  reversal. 

£ifI_2t_Colorado_Sp.riiij§,  61  IBLA  124  (Jan.  IS,  1982) 

H2£h_Ia!iu.3_t_r_ieii_I.Q.c_i<  62  IBLA  45  (Feb.  24,  1982) 


BLM  does  not  violate  the  terms  ot  sec.  603(a), 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA), 
43  U.S.C.  •>  1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  five  thousand  acres  or 
more  Df  the  public  lands,  identified  during  the  inven- 
tory reguired  by  sec.  201(a)  as  having  wilderness 
characteristics,  where  BLM  undertakes  review  of  an  area 
for  wilderness  characteristics  prior  to  an  inventory  of 
all  public  lands. 

where  [art  of  a  unit  designated  as  a  wilderness 
study  area  appears  not  to  possess  outstanding  opportuni- 
ties far  solitude  or  a  primitive  and  unconfined  type  of 
recreation,  BLM  may  consider  this  factor  during  its 
study  phase  and  make  any  appropriate  boundary  adjust- 
ments.  However,  the  lack  of  in  outstanding  opportunity 
for  solitude  or  a  primitive  and  unconfined  type  of 
recreation  will  not  disjualify  part  of  a  unit  from  con- 
sideration during  the  study  phase  where  other  parts  of 
the  unit  have  been  identified  during  the  inventory 
phase  as  meetinj  the  outstanding  opportunity  criterion. 

P3t.L2lsum1._Inc^,  6l  IBLA  139  (Jan.  1H,  1982) 


Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a  primitive  and 
unconfined  type  of  recreation  are  entitled  to  consid- 
arabl?  deference. 

The  argument  that  a  wilderness  study  area  would  be 
better  utilized  for  a  flood  control  project  is  premature 
durinj  the  inventory  phase  of  the  wilderness  review 
process.   Durinj  the  study  phase,  BLM  will  determine  the 
suitability  or  nonsu it  ability  of  each  wilderness  study 
area  for  wilderness  preservation.   This  determination, 
made  through  BLM's  land  use  planning  system,  will  con- 
sider all  values,  resources,  and  uses  of  the  public 
la  nds. 

fi!iS!Li!l_tt!i£S_«t_iii»  6l  IBLA  193  (Jan.  26,  1982) 


where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
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opportunities  for  solitude  or  a  primitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

*UiS^l_Protection_I nstitute  of  America,  61  IBLA  222 
(Jan.~28,  1982) 


A  decision  of  the  State  Director  designating  an 
inventory  unit  as  a  wilderness  study  area  will  not  be 
disturbed  on  appeal  where  the  appellant  fails  to  meet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  More  than  mere  disagree- 
ment with  BLM's  conclusion  is  required  to  reverse  its 
decisions  or  place  a  factual  matter  at  issue. 

L.._  J_._Corne.il  us,  61  IELA  279  (Feb.  2,  1982) 


Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  cf  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  s  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  ot  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.   However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  »  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recomaendtd  for  wilderness  designation. 

22I!_£22£S_et_ali,  61  IBLA  300  (Fet.  3,  1982) 


"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  ty 
the  passage  cf  vehicles  does  not  constitute  a  road. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  ty  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

The  requirement  in  sec.  2(c)  of  the  Wilderness  Act 
of  1964,  16  U.S.C.  $  1131(c)  (1976),  that  a  wilderness 
possess,  inter  alia,  outstanding  opportunities  for  sol- 
itude or  a  primitive  and  unconfined  type  of  recreation 
is  properly  construed  to  require  outstanding  opportuni- 
ties for  either  solitude  or  a  primitive  and  unconfined 
type  of  recreation;  both  need  not  te  present  in  an 
inventory  unit  to  allow  the  unit  to  enter  the  study 
phase  of  the  wilderness  review  process. 

Churchi_l_C__nt____ard_o_  Commissioners,  61  IBLA  370 
(Feb.  177  1982) 
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Where  the  Bureau  of  Land  Banagement  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
se:.  633(a)  ot    the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $    1782(a)  (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

Ziank_Vauihn,  61  IBLA  387  (Feb.  lb,  1982) 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherr ystems) ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  rasourcas,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
poLicy. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a  finding  by  BLB  during 
tha  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
ba  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

H.3iter_R.._Benoit,  62  IBLA  99  (Bar.  1,  1982) 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy . 

While  the  Bureau  of  Land  Management  may  inventory 
and.  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  «  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.   However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  4  1732  (1976),  in  a  manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

State_oj._Nevada_et_al.,  62  IBLA  153  (Bar.  5,  1982) 


A  BLB  decision  to  eliminate  an  inventory  unit  from 
further  consideration  as  a  wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  policy  and 
Banagement  Act  of  1976,  43  U.S.C.  *  1782(a)   (1976), 
will  be  set  aside  and  the  case  remanded  to  BLB  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLB's  consideration  of 
whether  the  unit  has  the  requisite  outstanding  oppor- 
tunity for  solitude  or  a  primitive  and  unconfined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLB's  conclusion  on  that  criterion. 

Sia£ra_Clubx_Utah_Chap.ter ,  62  IBLA  263  (Bar.  15,  1982) 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  shDw  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

!i2LteE._Qi!_£o=.»  62  IflLA  2  74  (Bar.  15,  1982) 


A  BLB  decision  to  eliminate  an  inventory  unit  from 
further  consideration  as  a  wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Folicy  and 
Banagement  Act  of  1976,  43  U.S.C.  *  1782(a)  (1976), 
will  be  set  aside  and  the  case  remanded  to  BLB  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLB's  consideration  of 
whether  the  unit  has  the  requisite  outstanding  oppor- 
tunity for  solitude  or  a  primitive  and  unconfined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLB's  conclusion  on  that  criterion. 

where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  his  judgment  substituted  for 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a  showing  of  compelling 
reasons  for  modification  or  reversal. 

£oa»iiJ§§_£oE_Id2h2ls_High_Cesert ,  62  IELA  319 
Tflar.  22,  1982)"" 


Organic  Act  Directive  78-61,  Change  3  (July  12, 
1979,  at  p.  3),  specifies  that  as  a  general  rule  the 
boundary  of  a  wilderness  inventory  unit  is  to  te  deter- 
mined based  on  an  evaluation  of  the  imprints  of  man 
within  the  unit. 

In  evaluating  a  unit's  opportunities  for  solitude, 
BLB  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  may 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a  secluded  spot. 

Where  the  record  evidences  BLB's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLM's  sutjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a  primitive 
and  unconfined  type  of  recreation  are  entitled  to 
considerable  deference. 

Organic  Act  Directive  78-61,  Change  2  (June  28, 
1979,  at  p.  5),  specifies  that  BLB  must  evaluate  the 
cumulative  effect  of  minor  imprints  of  man  on  an  inven- 
tory unit.   When  multiple  imprints  of  man  are  consid- 
ered to  be  substantially  noticeable  and  the  decision 
has  been  made  to  eliminate  a  group  of  these  imprints, 
natural  portions  of  the  unit,  which  are  located  between 
the  individual  imprints  of  man,  must  not  be  automati- 
cally excluded. 

Si§rra_Club_et_ali,  62  IBLA  367  (Bar.  24,  1982) 


An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

Where  the  Bureau  of  Land  Banagement  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $  1782(a)  (1976),  the  decisicn 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal. 

Idaho  Cattlemen's  Ass'n,  Bennett  Hills  Grazing  Ass'n, 
63  IELA  30  (Bar.  26, "19827"" 
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when  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  13  U.S.C.  l    1782(a)   (1976),  the  decision 
will  be  affined  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modif icat ion  or  reversal. 

c3tlow_Steens_Corp.ii_The_Vict^orig_Co;-,  63  IBLA  85 
7  liar.  31,  1982) 


Sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  13  U.S.C.  *  1782(a)  (1976), 
mandates  review  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  more  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a).  13  U.S.C.  4  1711(a)  (1976),  as 
having  wilderness  characteristics  described  in  sec.  2(c) 
of  the  Wilderness  Act,  13  U.S.C.  4  1131(c)  (1976). 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstrable  error 
of  fact. 

J°bn_Wi_Black_et_al.  ,  63  IBLA  165  (Apr.  6,  1982) 
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include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a  secluded  spot. 

&arvin_Casey_et_al..,  63  IBLA  208  (Apr.  12,  1982) 

£°I!_Si_Crlando_et_al . ,  61  IELA  7  (May  1,  1982) 


while  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
aay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  13  U.S.C.  4  1782(a) 
(1976),  because  that  section  cnly  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  sutjective  judgsents 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal  and  such  judgments  may  not  be  overcome 
by  expressions  of  simple  disagreement. 

i!!I0_Counti_Board_of_Sur.er visors,  63  IBLA  3  21  (Apr.  27, 
1982) 


"Public  lands."   Reclamation  withdrawn  lands  on 
which  there  are  no  authorized  or  constructed  reclama- 
tion projects  are  administered  by  the  Bureau  of  Land 
Management  under  a  memorandum  of  agreement  between  the 
Bureau  of  Reclamation  and  Bureau  of  Land  Management 
(Mar.  1972) .   In  the  absence  of  contrary  language  in 
an  order  withdrawing  lands  for  reclamation  purposes, 
reclamation  withdrawn  lands  which  do  not  have  autho- 
rized or  constructed  projects  on  the»  are  "public 
lands"  within  the  meaning  of  sees.  103(e)  and  603(a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976. 

During  the  study  phase  of  the  wilderness  review 
process,  BLM  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a  wilderness  study  area. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonw ilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wilder- 
ness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
pol icy. 

5e2tie_Azar,  63  IBLA  172  (Apr.  8,  1982) 


In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  not  be  free 
of  all  intrusions  or  imprints  of  man.   Sec.  2(c)  of  the 
Wilderness  Act  of  Sept.  3,  1961,  lb  U.S.C.  §  1131(c) 
(1976) ,  requires  only  that  an  area  generally  appear  to 
have  been  affected  primarily  by  the  forces  of  nature, 
with  the  imprint  of  man's  work  substantially  unnotice- 
able. 

"Roadless."   H.R.  Rep.  No.  91-1163,  91th  Cong., 
2d  Sess.  17  (1976)  ,  provides  a  definition  ot  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  lechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

In  evaluating  a  unit's  opportunities  for  solitude, 
BLM  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  may 


Inventory  units  ot  the  public  lands  under  5,CCC 
acres  in  area  are  properly  excluded  from  the  intensive 
inventory  phase  of  BLM's  wilderness  review  process, 
because  such  lands  clearly  and  obviously  do  not  meet 
the  criteria  for  designation  as  a  wilderness  study  area. 

£ilil2Ii!i3_Wilderness_CoalitiLOn_et_ali,  63  IBLA  330 
(Apr.  28,  1962) 


Where  the  entire  mineral  estate  underlying  all  or 
a  portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a  private  corporation, 
the  mineral  estate  is  a  "vested  right"  as  distinguished 
in  public  law  terminology  from  a  "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  ty  the  exercise 
of  Secretarial  discretion  or  regulation.   It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  ot  the  Federal  Land  Policy  and  Management  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa_Fe_Pacif ic_Railroad_Co. ,  61  IBLA  27  (May  6,  1982) 


BLM  does  not  violate  the  terms  of  sec.  603(a)  , 
Federal  Land  Policy  and  Management  Act  of  1976, 
13  U.S.C.  1    1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  5,000  acres  or  more  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a)  as  having  wilderness  character- 
istics, where  BLM  undertakes  a  review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a  multi- 
resource  inventory  of  the  public  lands. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilder ness  corridors 
(cherrystems),  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  te  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  estatlished  Department 
policy . 

"Roadless."   H.R.  Rep.  No.  91-1163,  9lth  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
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adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  froa  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLM's  subjective  judgments 
of  the  area's  naturalness  qualities  are  entitled  to 
considerable  deference. 

An  inventory  unit  must  qualify  as  having  wilder- 
ness characteristics  without  considering  rehabilitation 
potential,  i.eir  rehabilitation  should  not  be  the  basis 
for  concluding  that  wilderness  values  exist  in  a  unit. 
Behabilitat ion  potential  should  be  considered  only  for 
those  imprints  ot  man  that  exist  within  a  unit  but  are 
not  so  significant  as  to  automatically  disqualify  the 
unit  or  portion  of  a  unit. 

where  the  record  evidences  BLM's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLM's  subjective  judgments 
as  to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
finad  type  of  recreation  are  entitled  to  considerable 
deference. 
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In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  cf 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  consideratle  deference  and  may 
not  be  overcome  by  expressions  of  simple  disagreement. 

A  state  director's  decision  designating  an  inven- 
tory unit  as  a  wilderness  study  area  apparently  on  the 
strength  of  conclusory  unsupported  public  opinion 
statements  will  be  reversed  where  BLM's  firsthand 
assessment  shows  that  the  unit  in  question  did  not  pos- 
sess the  requisite  outstanding  opportunity  for  solitude 
or  for  a  primitive  and  unconfined  type  of  recreation. 

Conocot_Inci,  65  IBLA  84  (June  23,  1982) 


"Roadless."   H.  R.  Rep.  do.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  primitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

Where,  during  the  pendency  of  an  appeal  involving 
the  protest  of  the  designation  of  land  units  as  WSA's, 
the  Board  issues  a  decision  in  another  case  involving 
the  same  units  in  which  it  holds  that  BLM's  designation 
of  these  units  as  WSA's  is  error,  and  thereby,  achieves 
the  result  sought  by  the  appellant  whose  appeal  is 
pending,  the  issue  is  moot  and  the  appeal  is  dismissed. 

Arizona  State  Ass'n  of  4-Hheel  Drive  Clubs.  65  IBLA  126 
7 June  28,  1982)" 


Asarco1._Incit_et_ali,  6a  IBLA  50  (Hay  6,  1982) 


An  appellant  seeking  reversal  of  a  decision  to 
include  land  in  a  Wilderness  Study  Area  must  show  that 
the  decision  appealed  from  was  premised  on  either  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherr  ystems)  ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

It  is  not  proper  to  exclude  land  from  a  wilderness 
study  area  merely  because  there  has  been  no  considera- 
tion of  its  potential  mineral  value.   The  mineral 
potential  of  any  tract  is  to  be  considered  in  the  study 
phase  rather  than  the  inventory  phase  of  the  wilderness 
review  process  in  order  to  move  more  carefully  to  deter- 
mine the  effect  of  a  permanent  wilderness  designation 
on  such  values. 

A  wilderness  study  area  designation  will  not  be 
overturned  on  appeal  on  the  basis  of  an  appellant's 
claim  that  roads  exist  in  the  area,  in  the  absence  of 
allegations  that  mechanical  improvements  or  mechanical 
maintenance  has  taken  place  on  such  routes. 

P;._Ni_Martin,  64  IBLA  307  (June  8,  1982) 


"Roadless."   H.R.  Rep.  No.  94-1163,  94tb  Ccng. , 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  tor 
solitude,  or  primitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

Carl  W.  Clark,  65  IBLA  153  (June  29,  1982) 


"Roadless."   H.B.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 


1069 


!!  I  tBERN  E  SS_  A  CT- -  Co  n  t  i  n  u  e  d 

wilderness  preservation,  BLB's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

In  evaluating  a  unit's  opportunities  for  solitude, 
BLB  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  nay 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  seclusion. 

Gilbert_Hj._pai.li,  65  IBLA  223  (July  9,  1982) 


BLB's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonw ilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy . 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a  finding  by  BLB  during 
the  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

"Roadless."   H.B.  Rep.  No.  91-1163,  94th  Cong., 
2d  Sess.  17  (1976)  ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edje  of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  tor 
wilderness  preservation,  BLM's  subjective  judgment  of 
the  area's  naturalness  qualities  is  entitled  to  con- 
siderable deference. 

The  argument  that  a  wilderness  study  area  would  be 
better  utilized  for  oil  and  gas  development  is  premature 
during  the  inventory  phase  of  the  wilderness  review 
process.   During  the  study  phase,  BLH  will  determine 
the  suitability  or  nonsui tability  of  each  wilderness 
study  area  for  wilderness  preservation.   This  determin- 
ation, made  through  BLM's  land  use  planning  system, 
will  consider  all  values,  resources,  and  uses  of  the 
public  lands. 

I2»_H=._E2_4»  °6  IBL*  lu  (July  23,  1982) 


"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (19/6),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanagement  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  non wilderness  corridors 
(cherrystems),  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

The  extent  to  which  ongoing  activities  outside  of 
a  wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a  wilderness  study  area  so  as  to  deprive 


w.lLJ>E_NE_S_ACT--Continued 

them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  cf 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  froperly  analyzed  in  the  study  phase. 

Where  the  record  evinces  BLM's  firsthand  knowledge 
of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  ELM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

BLB's  practice  of  examining  the  mineral  potential 
in  the  study  phase  of  the  wilderness  review  process, 
rather  than  the  inventory  phase,  does  not  violate 
sec.  603  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  «3  U.S.C.  4  1782(c)   (1976). 

!S§SI!e£°lt_Cor__,  66  IBLA  2U9  (Aug.  17,  1982) 


where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Managenent 
Act  of  1976,  43  U.S.C.  ft  1782(a)   (1976),  the  decision 
will  be  affirmed  in  the  absence  of  a  showing  of  compel- 
ling reasons  for  modification  or  reversal.   Statements 
that  the  area  is  affected  by  outside  sights  and  sounds 
and  bears  noticeable  scars  of  man's  intrusions  will  not 
suffice  in  the  absence  of  evidence  that  the  impact  on 
the  unit  is  so  pervasive  as  to  preclude  a  rational 
finding  of  wilderness  characteristics. 

£±i J_°£_£_Iia ,  66  IELA  282  (Aug.  19,  1982) 


While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  ft  1762(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Where  the  record  evidences  BLB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLB's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

Organic  Act  Directive  (OAD)  78-61,  Change  2  at  5, 
provides  that  BLB  may  properly  adjust  the  boundary  of 
an  inventory  unit  to  exclude  a  substantially  noticeable 
imprint  of  man. 

Organic  Act  Directive  (OAD)  78-61,  Change  3  at  3, 
provides  that  BLM  may  in  certain  instances  properly 
adjust  the  boundary  of  an  inventory  unit  cased  on  the 
outstanding  opportunity  criterion. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976)  ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 


The  Wilderness  Societi 
1982) 
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In  determininj  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a  primitive 
and  uncDnfined  type  of  recreation,  it  is  not  improper 
for  BLM  to  compare  the  opportunities  of  the  unit  under 
consideration  with  those  of  other  units;  the  term  "out- 
standing" is  necessarily  comparative  in  concept. 

where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
coiisnti  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  tor  solitude  or  a  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

Stirra_Club_et_ali,  bb  IBLA  300  (Aug.  20,  1982) 


"Roadless."   H.  R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (197b),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  tor 
wilderness  preservation,  BLM's  subjective  judgment  of 
the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a  primitive  and 
unconfined  type  of  recreation  are  entitled  to  consider- 
able deference. 


Sijhts  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  juidelines  would  be  questioned. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLM's  subjective  judgment 
of  the  area's  naturalnass  qualities  is  entitled  to 
considerable  deference. 

A  bLM  decisian  to  eliminate  a  portion  of  an  inven- 
tory unit  from  further  consideration  as  a  wilderness 
study  area,  pursuant  to  sec.  603(a)  of  the  Federal  Land 
Policy  and  Manajement  Act  of  197b,  43  U.S.C.  *  1782(a) 
(1476),  will  be  set  aside  and  the  case  remanded  to  BLM 
where  on  appeal  the  appellant  raises  substantial  ques- 
tions CDncerning  the  adequacy  of  BLM's  consideration  of 
whether  the  unit  meets  the  naturalness  criterion,  and 
th3  r^csrd  does  not  adequately  support  BLM's  conclusion 
on  that  criterion. 


Ni£A°I!2i_£y]2li£_L2Bds_Task^£orce_et_al_. 
"(Aug.  2b7~19B27~~ 


66  IBLA  340 


while  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $  1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Sec.  2(c)  of  the  Wilderness  Act  of  Sept.  3,  1964, 
16  U.S.C.  4  1131(c)   (1976),  requires,  inter  alia,  that 
an  area  designated  for  wilderness  preservation  jener- 
ilLl  appear  to  have  been  affected  Erimarily  by  the 
forces  Df  nature  with  the  imprint  of  man's  work  sub- 
stantially, unnot iceable.   The  underscored  language, 
taken  verbatii  from  the  statute,  is  ample  support  for 
the  proposition  that  a  wilderness  study  area  (WSA)  need 
not  be  free  of  all  intrusions. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 


§2!lSLS_&!lt£.£_Sl.iZini_Ass|.n,  6  7  IBLA  25  (Sept. 
1982) 


I , 


Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a  finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

£en_Brower,  67  IBLA  124  (Sept.  16,  1982) 


"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  not  be  free 
of  all  intrusions  or  imprints  of  man.   Sec.  2(c)  of  the 
Wilderness  Act  of  Sept.  3,  1964,  16  U.S.C.  4  1131(c) 
(1976),  requires  only  that  an  area  generally  appear  to 
have  been  affected  primarily  by  the  forces  of  nature, 
with  the  imprint  of  man's  work  substantially  unnotice- 
able. 

£haiIS§_Schwenke,  67  IBLA  201  (Sept.  22,    1982) 


BLK's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  non wilderness  corridors 
(cherrystems) ,  thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Sights  and  sounds  outside  a  wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a  finding  by  BLM  during 
the  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  te  questioned. 

During  the  study  phase  of  the  wilderness  review 
process,  BLM  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a  wilderness  study  area. 

"Roadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 


Charles_Mi_Hau£tman,  67  IBLA  207  (Sept.  22,  1982) 
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"Public  lands."   Lands  within  a  powersite  with- 
drawal do  not  cease  being  "public  lands"  by  virtue  of 
such  withdrawal  and  continue  to  remain  subject  to 
BLM's  wilderness  inventory  process  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  sees.  103(e) 
and  60J  (a)  . 

"Roadless."   H.  R.  Rep.  No.  9U-1163,  94th  Cong., 
2d  Sess.  17  (1976) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wildernass  preservation,  BLII's  subjective  judgments  of 
the  area's  naturalness,  opportunities  for  solitude,  or 
opportunities  for  primitive  and  unconfined  recreation, 
are  entitled  to  considerable  deference. 

An  appellant  seeking  reversal  of  a  decision  to 
include  land  in  a  wilderness  study  area  must  show  that 
the  decision  appealed  from  was  premised  on  either  a 
clear  error  of  law  or  a  demonstrable  error  of  fact. 


£°i2Iidg_Ki ver_w a ter_Cgnser vat ion_Di strict , 
28  7~  (Sept.  2b7~1982J"~" 


67  IBLA 
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Where  the  wilderness  inventory  discloses  an  area 
to  be  affected  primarily  by  the  forces  of  nature  with 
the  imprint  of  man's  work  substantially  unnoticeable, 
the  presence  of  minor  intrusions  which  are  sutstan- 
tially  unnoticeable  will  not  preclude  designation  as  a 
wilderness  study  area. 

A  decision  to  draw  the  boundary  of  a  wilderness 
study  area  along  the  edge  of  an  imprint  of  man  will  be 
affirmed  in  the  absence  of  a  showing  that  the  adjacent 
imprint  so  impinges  upon  lands  within  the  wilderness 
study  area  as  to  deprive  them  of  wilderness  character- 
ist  ics. 

Qwxhee_Ca  tt  lemenJ.s_AssJ.ni_Idahp_Boa  td_of  _La  nd_Coms^rsi 
Idaho_Cattlejen.ls_Ass.!.n,  71  IBLA  "4  (Feb.  10,  1  9  ilj" 


The  proper  scope  of  the  wilderness  inventory  con- 
ducted under  sees.  201  and  603  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  U3  O.S.C.  $*  1711, 
1782  (1976),  involves  a  determination  of  whether  the 
land  inventoried  is  possessed  of  the  wilderness 
characteristics  defined  by  Congress  so  as  to  require 
designation  as  a  wilderness  study  area.   The  question 
of  the  suitability  of  a  tract  of  land  within  a  wilder- 
ness study  area  for  designation  as  wilderness,  as 
contrasted  with  devotion  of  the  land  to  other  purposes, 
is  properly  considered  during  the  subsequent  study 
phase  of  the  wilderness  review  process. 

James_Stewart_Co..,  71  IELA  100  (Feb.  21,    1983) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challsnged  on  appeal  and  such  judgments  may  not  be 
overcome  by  expressions  of  simple  disagreement. 

Uit2]lSii;_II!S£JI_£2f  Ei.£._I§2!3S_2ai_Eit£lorat  ign_Corj3i , 
68  IBLA  219* (Nov7~12,  19827"" 


The  subjective  judgment  of  BLM  as  to  whether  an 
inventory  unit  possesses  outstanding  opportunities  for 
solitude  or  a  primitive  and  unconfined  type  of  recrea- 
tion is  entitled  to  considerable  deference  where  the 
record  discloses  BLM's  firsthand  knowledge  of  the  land 
within  the  uni t . 

Richard_Ji_Leaumont,  71  IBLA  112  (Feb.  28,  1983) 


A  decision  to  establish  a  wilderness  study  area 
pursuant  to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  is  proper  absent  a  showing  of 
coipelling  reasons  requiring  modification  or  reversal. 
Arguments  that  the  area  is  affected  by  outside  indus- 
trial and  commercial  activity  do  not  preclude  further 
study  of  the  area's  fitness  for  wilderness  classifica- 
tion in  the  absence  of  proof  that  the  intrusions  by  man 
are  so  great  as  to  prevent  the  possibility  of  wilder- 
ness classification. 

Arguments  which  question  the  ultimate  best  use 
of  a  prjpjsed  wilderness  study  area  for  wilderness  pur- 
poses are  prematurely  raised  at  the  intensive  inven- 
tory stage  of  agency  review. 

PifeLi£_5§LII££_£2i_2£_£2l2t*l2i_JS2£!l_lD.il!5triesi_Inc:, 
68  IBLA  262  (Nov.  17,  1982) 


Although  boundaries  of  wilderness  inventory  units 
are  ordinarily  located  along  roads  or  other  substan- 
tially noticeable  imprints  of  man,  configuration  cf  the 
unit  may  justify  adjustment  of  the  unit  toundary  en  the 
basis  of  the  outstanding  opportunity  criteria  in  cer- 
tain circumstances.   A  decision  subdividing  a  unit 
into  three  subunits  on  this  basis  will  be  set  aside  and 
the  case  remanded  for  further  consideration  where  the 
record  fails  to  reflect  analysis  of  the  basis  for  sub- 
division . 

Evaluations  made  by  BLM  personnel  in  the  wilder- 
ness inventory  process  are  necessarily  subjective  and 
judgmental.   The  conclusions  reached  must  be  accorded 
considerable  deference  notwithstanding  that  the  result 
might  be  one  over  which  reasonable  men  could  differ. 
An  appellant  seeking  reversal  must  ordinarily  show 
either  a  clear  error  of  law  or  a  demonstrable  errcr  of 
fact. 


whan  the  Bureaa  of  Land  Management  designates  an 
inventory  uuit  as  a  wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  U3  U.S.C.  »  1782(a)   (1976),  the  decision 
will  be  affirmed  where  appellant  fails  to  point  out 
specific  errors  of  law  or  fact  in  the  decision  below-- 
more  than  mere  disagreement  with  the  conclusion  of  BLM 
is  required  to  reverse  a  decision  or  place  a  factual 
matter  at  issue. 

Kenneth  Hi__Earp.i._Dor  is_N .  _EarE.  69  IBLA  182  (Dec.  15, 
1982) 


JA5°t|>.Y._°.=._!Sesirujer,  72  IBLA  100  (Apr.  14,  1983) 


where  the  record  evidences  BLM's  firsthand 
knowledge  of  the  lands  within  an  inventory  unit  and 
contains  comments  from  the  public  as  to  the  area's 
fitness  for  wilderness  preservation,  BLM's  subjective 
judgments  of  the  unit's  naturalness  qualities  and 
whether  an  inventory  unit  possesses  outstanding  oppor- 
tunities for  solitude  or  a  primitive  and  unconfined 
type  of  recreation  are  entitled  to  considerable 
deference. 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  sutjective  ]udgients 
which  are  entitled  to  considerable  deference  when 
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challenged  on  appeal  and  such  judgments  may  not  be 
ov'rcjia  by  expressions  of  simple  disagreement. 

A  BLM  decision  to  eliminate  an  inventory  unit  from 
further  consideration  as  a  wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4  1782(a)  (1976), 
will  be  set  aside  and  the  case  remanded  to  BLM  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  BLM's  consideration  of 
whether  the  unit  has  the  requisite  naturalness  or 
outstanding  opportunity  for  solitude  or  a  primitive  and 
unconfined  type  of  recreation,  and  the  record  does  not 
adaguataly  support  BLM's  conclusions  on  those  criteria. 


Utah_Wilderness_Ass' n  et_al.,  72  IBLA  125  (Apr. 
1933)  " 


L8, 


The  provision  of  the  Wilderness  Act  of  1964, 
16  U.S.C.  <,    1131(d)(3)  (1976),  which  allows  mining 
claims  to  be  located  in  "wilderness  areas"  until 
Dec.  31,  1983,  applies  only  to  mining  activities 
within  national  forest  lands  designated  as  wilder- 
ness.  It  is  not  applicable  to  lands  such  as  the 
Buffalo  National  River  which  are  part  of  the  national 
park  system,  not  national  forest  lands. 


H.  E, 


.2i2Hl!i2_£i_al.i  r  ~ll    IBLA  19  (May  9,  1983) 


Toi_Brjwn,  7LI  IBLA  34  (June  27,  19B3) 


An  appellant  requesting  this  Board  to  reverse  a 
Bureau  of  Land  Management  decision  including  lands  in  a 
wilderness  study  area  must  show  that  the  decision  was 
based  either  on  a  clear  error  of  law  or  a  demonstrable 
error  ot  tact,  or  the  decision  will  be  affirmed. 

J.a£i_B£2§ii_Inci,  73  IBLA  192  (May  26,  1983) 


a  particular  region,  on  the  basis  of  topographic, 
vegetative,  and  other  features. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a  wilderness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
143  U.S.C.  s  1782(a)  (1976),  BLM  may  properly  consider 
the  configuration  of  the  unit  in  assessing  opportuni- 
ties for  solitude  or  primitive,  unconfined  recreation. 

Sierra_Club  -_  Rock  y__Mount  ain_Chap_t  er  et  al.  ,  75  IBLA 
220~(Aug.  217  1983) 


The  mere  assertion  that  an  area  is  subject  to 
outside  sights  and  sounds,  without  evidence  that  they 
are  both  adjacent  and  so  extremely  imposing  that  they 
cannot  be  ignored,  will  not  preclude  a  finding  ty  BLM 
that  the  area  is  natural  and  offers  outstanding  oppor- 
tunities for  solitude. 

The  desirability  of  managing  an  area  for  ccmpeting 
multiple  uses,  including  off-road  vehicle  use,  is  prop- 
erly considered  during  the  study  phase  of  the  wilder- 
ness review  process. 


Idahg_Trail_Bachine  Ass'n  et  al , 
(AugT  26,  1983) 


75  IBLA  256 


Instruction  Memorandum  (IM)  b3-237  (Jan.  7,  1983) 
provides  that  BLM's  policy  is  to  issue  no  leases  in  ELM 
administered  Wilderness  Study  Areas  (WSAs).   A  subse- 
quent clarification  to  this  policy  provides  that  ELM 
may  continue  to  lease  portions  of  WSAs  that  are 
immediately  adjacent  to  producing  oil  and  gas  fields  or 
areas  that  are  prospectively  valuable.   IM  83-237, 
Change  2  (Mar.  7,  1983)  . 

Phyllis  H.  .  Cdell.  75  IBLA  313  (Aug.  30,  1983) 


"Roadless."   H.R.  Rep.  No.  94-llb3,  94th  Cong., 
2d  Sess.  17  (19/6) ,  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  tha  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a  road. 

Rgd_Rock_U1Wheelers,  75  IBLA  140  (Aug.  17,  1983) 

ii±it°£d_Cothern,  76  IBLA  23  (Sept.  8,  1983) 


"Roadless."   H.R.  Rep.  No.  94-1163,  9Uth  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  ty 
the  passage  of  vehicles  does  not  constitute  a  road. 

An  appellant  seeking  reversal  of  a  decision  to 
include  or  exclude  land  from  a  wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a  clear  error  of  law  or  a  demonstratle  error 
of  fact. 


The  lack  of  an  outstanding  opportunity  for  soli- 
tude or  a  primitive  and  unconfined  type  of  recreation 
will  not  disqualify  part  of  an  inventory  unit  from  des- 
ignation as  a  wilderness  study  area  and  from  considera- 
tion during  the  study  phase  where  other  parts  of  the 
unit  have  been  identitiad  during  the  inventory  phase  as 
meeting  the  outstanding  opportunity  criterion. 

Davis_OLl_Coi(  75  IBLA  163  (Aug.  18,  1983) 


BLM  may  properly  eliminate  areas  of  the  public 
lands  of  less  than  5,000  acres  from  further  considera- 
tion as  wilderness  study  areas  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1782(a)  (1976),  because  that  section  only 
mandates  review  of  roadless  areas  of  5,000  acres  or 
mora  and  roadless  islands  ot  the  public  lands. 

In  deciding  whether  to  designate  an  inventory 
unit  as  a  wilaerness  study  area  under  sec.  603(a)  of 
the  Federal  Land  Policy  and  Managemant  Act  of  1976, 
43  U.S.C.  4  1782(a)   (1976),  BLM  may  not  compare  a  unit 
with  other  units  but  may  compare  it  with  other  areas  in 


Edward  H.  Howe,  Fred  Huff,  Gerald  A.  Strauss,  76  IBLA 
27  (Sept.  8,  1983) 


BLM  does  not  violate  the  terms  of  sec.  603(a), 
Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4  1782  (1976),  directing  the  Secretary  to 
review  those  roadless  areas  of  5,000  acres  or  more  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a)  as  having  wilderness  character- 
istics, where  BLM  undertakes  a  review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a  multi- 
resource  inventory  of  the  public  lands. 

BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilder ness  corridors 
(cherrystems)  ,  thereby  excluding  such  lands  from 
wilderness  review  and  permitting  adjacent  lands, 
otherwise  possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
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an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

"Koadless."   H.R.  Rep.  No.  94-1163,  94th  Cong., 
2d  Sess.  17  (1976),  provides  a  definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.   The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.   A  way  maintained  solely  by 
the  passaje  ot  vehicles  does  not  constitute  a  road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edje  of  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

£!l2iES_D3die_Corp_i,  7b  IBLA  31  (Sept.  8,  198  3) 


While  the  Bureau  of  Land  Management  may  inventory 
an.l  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  *  1782(a) 
(197b),  because  that  section  only  mandates  review  of 
roidless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  [Ublic  lands. 

In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a  primitive 
and  unconfined  type  of  recreation,  it  is  not  improper 
tor  BLM  to  compare  the  opportunities  of  the  unit  under 
consideration  with  those  of  other  units  for  the  purpose 
ot  determining  whether  the  opportunities  are  "out- 
standing"; the  term  "outstanding"  is  necessarily 
com[arative  in  concept. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge ot  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
tj  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  primitive  and  uncon- 
fined  type  of  recreation  are  entitled  to  considerable 
def^r^nce. 

Mi£!>ael_HuJd les ton_e t_ al.. ,  7b  IBLA  lib  (Sept.  21,  1983) 


HJL DERN JSS_ACT — Cont  i  nued 

BLM  may  properly  eliminate  an  area  of  less  than 
5,000  acres  from  further  consideration  as  a  WSA  under 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(a)   (1976). 

A  BLM  decision  to  eliminate  an  area  from  further 
consideration  as  a  WSA  will  be  set  aside  and  the  case 
remanded  to  ELM  where,  on  appeal,  the  appellant  raises 
substantial  questions  concerning  the  adequacy  of  ELM's 
consideration  of  whether  the  area  has  the  requisite 
naturalness  and  the  record  does  not  adequately  support 
BLM's  conclusion  on  that  criterion. 

Pi>iIi£_MI§2*_£ese^t_Wild^rn^ss_Coalit  ion  ,  77  IBLA  330 
(Dec.  5,  1983)"" 


BLK  may  properly  eliminate  an  area  of  less  than 
5,000  acres  from  further  consideration  as  a  WSA  under 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4  1782(a)   (1976). 

Nothing  in  Change  3  of  the  WIH  prohibits  consid- 
er ation  of  the  effect  of  scenic  vistas  on  enhancing 
opportunities  for  solitude  within  an  inventory  unit, 
and  where  such  vistas  are  "so  extremely  imposing"  they 
cannot  be  ignored,  a  decision  of  BLM  declining  to 
designate  the  unit  as  a  WSA  arrived  solely  on  the  basis 
of  ignoring  these  scenic  vistas  will  be  reversed. 

NeS-Qexico  N3tural__H  i.stori_I  ns_ti  t  ute  ,  78  IBIA  133 
(Dec.  297  19837" 
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Ui§.l!_H.ilderness_AssJin,  80  IELA  6U  (Mar. 


30,  1984) 

91  I.D.  165 


The  Secretary  on  Dec.  30,  1982,  directed  that  no 
mineral  leasing  or  permitting  take  place  on  BLM  wilder- 
ness study  areas.   Instruction  Memorandum  83-237, 
Change  3  (June  24,  1983),  provides,  however,  that  BLM 
may  continue  to  lease  portions  of  wilderness  study 
areas  that  are  "immediately  adjacent  to  producing  oil 
and  gas  fields  or  areas  that  are  prospectively 
val  uabl  e.  " 

LJi_Lee_Anderson,  7b  IBLA  395  (Oct.  27,  1983) 


Vihere  there  is  no  evidence  that  a  route  has  been 
improved  by  mechanical  means,  it  will  not  be  considered 
a  road  even  where  it  is  subject  to  relatively  regular 
anJ  continuous  use  and  maintenance  is  unnecessary. 

BLM  may  not  properly  eliminate  an  inventory  unit 
from  further  consideration  as  a  WSA  because  of  the 
adverse  impact  on  naturalness  due  to  unauthorized  con- 
struction ot  post-FLPMA  roads,  even  where  BLM  concludes 
that  the  roads  cannot  be  rehabilitated  to  a  substan- 
tially unnoticeable  condition. 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  permission  to  drill  may  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  basis  for  a  decision  to  permit  drilling. 

Sierra  Club  et  al. (On_J  ud  icia  l_Rema  ndl ,  80  IBLA  251 

(May  2,  19847" 


Organic  Act  Directive  78-61,  Change  3,  at  page  3, 
provides  that  BLM  may  in  certain  instances  properly 
adjust  the  boundary  of  an  inventory  unit  tased  on  the 
outstanding  opportunity  criterion. 

In  evaluating  a  unit's  opportunity  for  solitude, 
BLM  is  directed  by  the  Wilderness  Inventory  Handtcok  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a  person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.   Factors  or  elements  influencing  solitude  may 


!<ILpERNES5_ACr--C3nt  inued 

include  size,  natural  screening,  and  the  ability  oi  the 
user  to  find  a  secluded  spot. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgnents 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal,  and  such  judgments  may  not  be  over- 
come by  expressions  of  simple  disagreement. 

Th«  !ti1derness_Spcieti_et_al. ,  81  IBLA  181  (June  1, 
1984) 


WliBilZI- i&l US IS_ A NC_ PROJECTS — Continued 

GENERALLY — Continued 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
is  a  formal  exercise  of  the  Secretary's  discretion 
under  sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as 
amended.   Pursuant  to  the  regulation,  land  within  the 
Lake  Ilo  National  wildlife  Refuge  is  not  subject  to 
oil  and  gas  leasing  unless  the  lands  are  subject  to 
drainage. 

Da.Sid._!i_Provinse,  149  IELA  134  (July  28,  1980) 


Evaluations  made  by  BLM  personnel  in  the  wilder- 
ness inventory  process  are  necessarily  subjective  and 
judgmental.   The  conclusions  reached  must  be  accorded 
considerable  deference  notwithstanding  the  result  might 
ba  one  Dver  which  reasonable  men  could  differ.   An 
appellant  seeking  reversal  must  ordinarily  show  either 
a  clear  error  of  law  or  a  demonstrable  error  of  fact. 

John_5.i_Swanson,  84  IBLA  127  (Dec.  10,  1984) 


The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3  is 
a  formal  exercise  of  the  Secretary's  discretion  under 
sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as  amended. 
Lands  acquired  for  the  specific  purpose  of  creating  a 
sanctuary  for,  and  the  protection  of,  wildlife  in  the 
vicinity  of  the  Lake  Zahl  National  Wildlife  Refuge  fall 
within  that  prohibition. 

iee_Bi_Williamson,  54  IBLA  326  (Apr.  30,  1981) 


MltDtlF  L_  R  EFUGES_  A  ND_  PROJECTS 
(See_also  Exchanges  of  Land,  Migratory  Bird  Conservation 
Act--if  included  in  this  Index.) 

GENERALLY 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.   Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompet itiva  oil  and  gas  leasing. 

£arol_Lee_Hatch,  "5  IBLA  4  (Jan.  8,  1980) 

I°bn_Ri._Anderson,  46  IBLA  123  (Feb.  29,  1980) 

Ila_Lee_Anderson,  46  IBLA  385  (Apr.  10,  1980) 


The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  §  226 
(1976)  . 

fiSan_!*i_8owell,  45  IBLA  225  (Jan.  31,  1980) 

Tucker  6  Snyder  Exploration,  Inc.,  49  IBLA  176 
(July  30,  1980) 

J2k9._Ri_*nlSE.^2a.  50  IBL*  J8  (Sept.  9,  1980) 


A  regulation,  43  CFR  3101.  3- 3  (a)  (1) ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  only  precludes 
leasing  lands  withdrawn  for  the  protection  of  all 
species  of  wildlife  within  a  particular  area. 

The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  Federal  lands  for  oil 
and  gas,  upon  a  determination  supported  by  facts  of 
record  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incompatible  with  uses  of  the 
lands  which  are  worthy  of  preservation.   where  the 
land  has  been  designated  a  critical  habitat  pursuant 
to  sec.  7  of  the  Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C. A.  $  1536  (West  Supp.  1980),  and 
where  BLM  determines  that  oil  and  gas  development  would 
result  in  an  unavoidable  adverse  impact,  rejection  of  a 
lease  offer  will  be  affirmed  in  the  absence  of  counter- 
vailing compelling  reasons. 

I§dras_K^_Hartle2i_Im£el_Enerai_Cor£i,  57  IBLA  319 
"(Sept.  1,  1981)" 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  43  CFR 
3101.3-3  is  a  formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
as  amended,  30  U.S.C.  4  226  (1976).   Pursuant  to  the 
regulation,  land  within  the  Desert  National  Wildlife 
Range  is  not  subject  to  noncompetitive  oil  and  gas 
leasing. 

il^aae t_ Ci  1_ Cor E - .  61  IBLA  43  (Dec.  31,  1981) 


Lands  within  a  proposed  addition  to  the  National 
Desert  Wildlife  Range  are  not  subject  to  noncompetitive 
oil  and  gas  leasing  because  the  proposed  withdrawal,  if 
effective,  would  preclude  oil  and  gas  leasing,  the  same 
as  the  sxisting  withdrawal. 

rhs  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a  formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.   Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

Ta.c  ker  6_Snider_Explor  ation^  Inc..,  45  IBLA  248  (Feb.  4, 
1930) 


The  regulation,  43  CFR  3101. 3-3  (a)  (1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  cf  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 

If  lands  sought  to  be  leased  for  oil  and  gas  are 
not  in  a  wildlife  refuge  withdrawn  pursuant  to  43  CFR 
3101.3-3,  the  Secretary  may  exercise  his  discretion 
about  leasing  such  lands,  and  the  recommendation  by  the 
Fish  and  Wildlife  Service  that  the  lands  not  be  leased 
is  not  conclusive,  and  where  the  case  does  not  dispose 
of  the  questions  of  withdrawal  or  of  leasing  under  the 
Secretary's  discretion,  the  decision  is  vacated  and 
remanded  for  further  findings. 

Bernard_Ai_Holman,  64  IBLA  13  (May  4,  1982) 
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MlkBtl?  E_REFUGES  _  A  ND_  PROJECTS --Con  tin  lied 

GENERALLY — Continued 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 

£iL!lfinl§t  "inSi-SaCRi.-  70  IBL*  ^bU  (Jan.  26,  1983) 

90  I.  D.  10 


J*ILJ2L1FE_REFUGES_ANC_PRCJECTS  —  Continued 

ENVIRONMENTAL  IMPACT  STATEMENTS — Continued 

affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  In,    1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 

Ii2_£l2duction_Corp.i»  79  IBLA  81  (Feb.  16,  1984) 


LEASES  AN!  PERMITS 


The  regulation.  Hi    CFR  3101 .  3- 3  (a)  (1)  ,  which  pro- 
vides that  no  offers  tor  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  tor  the  protection  of 
all  species  of  wildlife  within  a  particular  area. 
Where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  case  record  provides  no  evidence 
of  such  a  withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded  for  investigation  into 
th=  nature  of  the  creation  of  the  refuge. 

D._N.._Yates,  71  IBLA  126  (Mar.  7,  1983) 


_M.__Ydtes,  /<*  IBLA  23  (June  2«,  1983) 


The  general  prohibition  against  oil  and  gas 
leasing  in  wildlife  refuge  lands  contained  in  4  3  CFR 
3101.3-3  is  a  formal  exercise  of  the  Secretary's  dis- 
cretion under  sec.  17  of  the  Mineral  Lands  Leasing  Act, 
2§  amended,  30  U.S.C.  $  22b  (1976).   Pursuant  to  the 
regulation,  land  within  the  Columbia  National  Wildlife 
Refuge  is  not  subject  to  noncompetitive  oil  and  gas 
leasin ) . 

Altex_3il_Corp.^.,  73  IBLA  73  (May  17,  1983) 


The  regulation,  U3  CFR  3101 .  3- 3  (a)  ( 1)  ,  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlifa  refuge  lands  will  be  accepted,  only  precludes 
the  leasinj  of  lands  withdrawn  for  the  protection  of 
all  species  ot  wildlife  within  a  particular  area. 
where  an  offer  is  rejected  on  the  basis  of  that  regu- 
lation, but  the  offeror  contends  that  such  a  withdrawal 
doas  not  cover  the  lands  in  question  and  the  Board  is 
unable  to  establish  that  the  subject  lands  are  embraced 
in  such  a  withdrawal,  the  decision  to  reject  will  be 
set  aside  and  the  case  remanded. 

D.._M.__Yate3,  74  IBLA  8  (June  2U,  1983) 


The  regulation,  43  CFR  3101.3-3  (a)  (1),  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuje  lands  will  be  accepted,  precludes  the 
leasinj  of  lands  withdrawn  for  the  protection  of  all 
species  of  wildlife  within  a  particular  area.   This 
regulation  is  a  formal  exercise  of  the  Secretary's 
discretion  under  sec.  17  of  the  Mineral  Lands  Leasing 
Act,  as  amended,  30  U.S.C.  $  226  (1976). 


An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
National  wildlife  Refuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  been  withdrawn  from  the  oper- 
ation of  the  mineral  leasing  laws  by  either  sees.  1C02 
or  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act.   Standard  offers  to  lease  for  oil  and  gas 
may  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.   The  only  exploratory  activities 
permitted  in  the  Arctic  National  Wildlife  Refuge  are 
governed  by  sec.  1002  of  the  Act.   Any  requests  to 
undertake  exploratory  activities  are  premature  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

8okeii_Hi_CovingLton_et_ali,  55  IBLA  232  (June  22,  1981) 

ea  i.d.  601 

Doge    PetroJ.eum_Corj2i_et    ah,    57    IBLA    310     (Aug.     31, 
19Sl7 

!Seni!Sik_Na»aiI2»    bt*    IELA    3^7     (June    15,     1982) 


An   over-the-counter    offer   for   an    oil   and    gas 
lease   on    lands    within    a   game   range   or    on    coordination 
lands    may    net    be    summarily    rejected    under    43    CFR 
3101. J- 3 (a)     applicable    to    wildlife    refuge    lands. 
Subsecs.    3101. 3-3  (b)     and     (c)     require    that    BLM    confer 
with    representatives   of    the    U.S.    Fish   and    Wildlife 
Service    at    a    minimum    before    an    offer    can    te    rejected. 


.lates,  70  IELA  210  (Jan.  25,  1983) 


1 


.XitS§.  T*    IBLA  159  (July  12,  1983) 


BLM  may  not  summarily  reject  a  noncompetitive 
oil  and  gas  lease  offer  under  43  CFR  3101.3-3  (a),  which 
prohibits  nencoupeti t i ve  leasing  within  wildlife 
refuge  lands,  where  the  evidence  on  appeal  establishes 
that  the  lands  are  coordination  lands,  which  may  te 
subject  to  leasing  under  43  CFR  3101.3-3(c)  . 

A  regulation,  43  CFR  3101.3-3(a)  (1),  which  pro- 
vides that  nc  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted  only  precludes 
noncompetitive  leasing  of  lands  withdrawn  for  the  pro- 
tection of  all  species  of  wildlife  within  a  particular 
area . 

BLM  properly  rejects  a  noncompetitive  oil  and  gas 
lease  offer  under  U3  CFR  3101.3-3  (a)  for  land  within 
the  Columbia  National  Wildlife  Refuge,  which  was  with- 
drawn for  the  protection  of  all  species  of  wildlife. 

D.  M.  Yates,  73  IBLA  353  (June  14,  1983) 


ENVIRONMENTAL  IMPACT  STATEMENTS 

The  1984  Continuing  Resolution  (98  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offars  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  to  the 
axistinj  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a  public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.   All  action  upon 


The  1984  Continuing  Resolution  (9b  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  te  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  to  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  ot  such  lands;  holds  a  public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.   All  action  upon 
affected  oil  and  gas  lease  applications  or  otters  filed 
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_____________________________' ~Contlnued 

LEASES  AND  PERM  ITS--Con  t  inued 

before  Nov.  14,  1983,  is  properly  suspended  until  coi- 
plation  of  the  necessary  steps. 

____________________'  79  IBLA  bl  (Feb.  lb,  1984) 

____eI___  Overthrust_0il_6_Gasi_Inci,  80  IBLA  4 
(Mar.  27,~1984)~ 


BITHDRAMALS_AND_RESERVATIONS--Cont inued 

GENERALLY-- Continued 

Cil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Crder  No.  674,  of  Oct.  7,  195C,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.   Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

IJ______'___________'_<  47  IBLA  223  ((lay  13,  1980) 


BLfl  properly  rejects  a  noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)   (1982)  for  land 
within  the  Columbid  National  Wildlife  Refuge,  which  was 
withdrawn  for  the  protection  of  all  species  of  wildlife. 

D._M___ates,  80  IBLA  1U0  (Apr.  6,  1984) 


Land  within  the  Columbia  National  Wildlife  Refuge, 
established  by  Public  Land  Order  No.  243,  gualifies 
as  "wildlife  refuge  land"  and,  thus,  is  subject  to 
the  prohibition  on  oil  and  gas  leasing  under  43  CFR 
3101.o-l(b)  (1983).   A  noncompetitive  oil  and  gas 
lease  tor  such  land  is  properly  rejected  pursuant  to 
the  regulation. 


-3.i_Iit.es,  81  IBLA  160  (Kay  31,  1984) 


BLM  properly  rejects  a  noncompetitive  oil  and  gas 
lease  otter  under  43  CFR  3101.3-3  (a)  (1982)  for  land 
within  the  Columbia  National  wildlife  Refuge,  which  was 
withdrawn  tor  the  protection  of  all  species  of  wildlife. 

Inasmuch  as  coordination  lands  are  properly  deemed 
to  be  units  of  the  National  Wildlife  Refuge  Systeii,  oil 
and  gas  lease  offers  for  such  lands  may  not  be  granted, 
unless  drainage  is  occurring,  until  such  time  as  the 
Secretary  of  the  Interior  promulgates  new  regulations 
in  contormity  with  sec.  137  of  the  1984  Continuing 
Resolution,  97  Stat.  981. 

____________  82  IBLA  389  (Sept.  13,  1984) 


The  Board  will  set  aside  a  BLM  decision  rejecting 
a  noncompetitive  oil  and  gas  lease  offer  pursuant  to 
43  CFR  3101.  3-3  (a)  (1)   (1982)  to  the  extent  it  includes 
land  in  a  national  wildlife  refuge,  not  subject  to 
drainage,  where  there  is  nothing  in  the  record  to  indi- 
cate that  the  refuge  was  for  the  protection  of  all 
species  of  wildlife.   However,  the  Board  will  instruct 
BLM  to  withhold  action  on  the  offer  where  Congress  has 
suspended  all  action  on  oil  and  gas  lease  offers  for 
lands  within  wildlife  refuges  filed  prior  to  Nov.  14, 
1983,  until  the  completion  of  certain  necessary  steps 
by  the  Department. 

8_________2____ion__I_c_,  84  IBLA  47  (Nov.  27,  1984) 


____________________________ 

GENERALLY 

An  oil  and  gas  lease  offer  for  minerals  reserved 
to  the  United  States  is  properly  rejected  where  the 
Secretary  of  the  Interior  in  a  notice  published  in  the 
_______  ________  has  declared  that  such  minerals  will 

not  be  subject  to  leasing. 

David_A^_Provinse,  45  IBLA  8  (Jan.  8,  1980) 


Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 
43  U.S.C.  4  641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

______£_____J5_______________'.__u_ces,  ut(  IBLA  25C 

(June  26,  198  0) 


Where  an  application  for  withdrawal,  published 
in  the  _______  Register  and  noted  on  the  State  Office 

records,  sets  aside  certain  lands  for  geothermal  re- 
sources leasing,  and  specifically  precludes  the  opera- 
tion of  the  remainder  of  the  mineral  leasing  laws,  it 
is  proper  to  suspend  an  oil  and  gas  lease  offer  for 
such  segregated  lands,  pending  action  on  the  withdrawal 
application.   After  the  withdrawal  application  has  teen 
cancelled  without  favorable  action  on  the  withdrawal 
request,  the  oil  and  gas  offer  may  be  considered  on  its 
merits. 

_________£_____>  49  IBLA  209  (Aug.  11,  1980) 


The  Carey  Act  does  not  give  a  state  an  absolute 
entitlement  to  select  and  reserve  desert  land  acreage 
regardless  of  whether  or  not  it  has  teen  withdrawn  for 
other  purposes.   Rather,  the  Act  does  not  prevent  the 
Secretary  from  committing  such  land  for  any  authorized 
use,  including  use  as  a  stock  driveway.   Moreover,  the 
Department  has  broad  discretionary  authority  to  reject 
Carey  Act  applications  for  lands  not  withdrawn  from  se- 
lection, subject  to  normal  judicial  restraints  against 
arbitrary  and  capricious  administrative  actions. 

Applications  filed  for  segregation  of  land  tor  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  teen  withdrawn  cr  clas- 
sified for  other  Federal  purposes. 

Idaho_De£art ment_pf _Wa_ter_Resources  _(On_Recons_ideration_, 
49  IBLA~221  (Aug.  12,  1980) 


Where  an  application  for  withdrawal,  published 
in  the  Federal  ________  and  noted  on  the  State  Cffice 

records,  sets  aside  certain  lands  for  airport  purposes 
and  specifically  precludes  the  operation  of  the  re- 
mainder of  the  mineral  leasing  laws,  it  is  proper  under 
the  regulations  to  suspend  an  oil  and  gas  lease  offer 
for  such  segregated  lands,  pending  action  on  the  with- 
drawal application.   After  the  withdrawal  application 
has  been  cancelled  without  favorable  action  on  the 
withdrawal  request,  the  oil  and  gas  offer  may  te  con- 
sidered on  its  merits. 

£2_______E__;___»  50  IBLA  267  (Sept.  30,  1980) 


Where  the  Secretary  of  the  Interior  has  specifi- 
cally determined  by  formal  publication  of  a  memorandum 
that  lands  in  a  certain  section  of  a  national  forest 
are  to  be  withheld  from  leasing,  he  has  exercised  his 
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MIIUEM*A]:S_£ND_RESEROr  IONS --Continued 

GENERALLY  --Cant  in  Lied 

plenary    discretion    to    refuse    to   issue    leases,    and   sub- 
sequent   offers    tor    affected    lands   are   properly   rejected. 

Ji£3s_Ri_Learned_et_ali,     50    IBLA    416     (Oct.    24,    1980) 


Where    an   application    for    withdrawal    proposes    to 
withdraw    certain    lands    from    the    operation    of    the    min- 
eral   leasing    and    mining    laws    to    prevent    interference 
with    the    use   of    the    land    for    airport    purposes,    the 
Bureau    of    Land    Management    should    suspend    action    on 
oil    and    jas    lease   offers    filed   subsequent    to    the    with- 
drawal   application    pending    final    action   on    the   proposed 
wi  thdrawal . 

2£§Bi_Ji_£ilJS£I.    51    IBLA    17a    (Dec.    2,    1980) 


WITHDRAWALS    AND    RES  E  RV  AT  IONS--Con  t  inu  ed 


GENERALLY— Continued 


A  public  land  order  withdrawing  land  is  consid- 
ered to  be  valid  notice  of  its  contents  and  becomes 
effective  upcn  its  publication  in  the  Federal  Register 
despite  any  alleged  failure  to  properly  note  it~on~land 
office  records. 

Peborah_Lownaster,  52  IELA  198  (Jan.  2b,  1981) 


A  mining  claim  located  on  land  at  a  time  when  the 
land  is  segregated  from  mining  location  by  a  proposed 
withdrawal  confers  no  rights  on  the  locator  and  is 
properly  declared  null  and  void  ab  initio. 

*IIen_Li_Brannonx_Sri,  53  IBLA  251  (Mar.  19,  1981) 


Lands  withdrawn  tor  reclamation  purposes  are  not 
available  for  disposition  under  the  public  land  laws, 
including  the  Indian  Allotment  Act,  as  amended,  25  U.S. 
44  334,  33b  (197b),  and  an  application  thereunder  for 
land  S3  withdrawn  is  properly  rejected. 

Janes_A.L_F3r_t ,  51  IBLA  285  (Dec.  15,  1980) 


"Natation  rule."   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reasan  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  lanjer  so  segregated.   The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Ste^hen_Keny.on_et_al. ,  51  IBLA  368  (Dec.  30,  1980) 


Where  the  land  on  which  the  mining  claim  is 
located  is  subsequently  withdrawn,  the  validity  of 
the  claim  must  be  determined  both  as  of  the  date  of 
the  withdrawal  and  the  date  of  the  hearing.   If  there 
was  no  discovery  as  of  the  date  of  the  withdrawal,  the 
land  would  not  be  excepted  from  the  effect  of  the  with- 
drawal and  the  claim  could  not  thereafter  teccme  valid 
even  though  the  requirement  of  discovery  was  satisfied 
at  a  later  date. 

finiiS3_States_vi_Leo_Ci_JacKson_et_ali,  53  IBLA  289 
(Mar.  2<*7"l9Bl) 


A  mining  claim  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
is  null  and  void  ab  initio.   A  first  form  reclamation 
withdrawal  completed  prior  to  Oct.  21,  1976,  remains 
in  effect,  subject  to  review  by  the  Secretary,  not 
withstanding  the  repeal  of  the  statute  authorizing  the 
initiation  of  such  withdrawals. 

William_Ci_Fei!iianx_Richar  d_H._  Edmon  dson,  54  IBLA  103 
(Apr.  15,  1981) 


Mining  claims  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
are  null  and  void  ab  initio.   A  first-form  reclama- 
tion withdrawal  completed  prior  to  Oct.  21,  1976, 
remains  in  effect,  subject  to  review  by  the  Secretary, 
notwithstanding  the  repeal  of  the  statute  authorizing 
the  initiation  of  such  withdrawals. 

5iS._Mc  Car  mack ,  52  IBLA  56  (Jan.  6,  1981) 
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Northwest_Exp.lorationsI._-Inc.,  52  IBLA  87  (Jan.  12, 
1931)  88  I.D. 


31 


A  claimant's  occupancy  of  a  trade  and  manufactur- 
ing site  prior  to  a  withdrawal  does  not  establish  a 
"valid  existing  right"  excepted  by  the  withdrawal  where 
credit  for  his  occupancy  prior  to  the  withdrawal  cannot 
be  given  under  the  Act  of  Apr.  29,  1950,  because  the 
claimant  initiated  his  occupancy  more  than  90  days 
prior  to  the  filing  of  his  notice  and  did  not  file  a 
notice  of  location  or  purchase  application  prior  to  the 
withdrawal. 

Stuart_Grant_Ramstad,  55  IBLA  223  (June  18,  1981) 


It  is  proper  to  reject  an  application  for  convey- 
ance of  Government-owned  lands  for  airport  development 
under  49  U.S.C.  4  1723  (1976),  where  the  land  has  been 
withdrawn  for  nilitary  purposes,  is  currently  used  as 
an  Army  air  field,  and  where  Army  officials  object  to 
the  conveyance. 

State_gf_Alaska,  61  IBLA  68  (Dec.  31,  1981) 


Lands  which  are  known  to  be  underlain  ty  depcsits 
of  oil  shale  are  withdrawn  from  desert  land  entry  by 
Exec.  Order  No.  5327  (Apr.  15,  1930),  and  a  desert  land 
application  for  such  lands  is  properly  rejected. 


A££ee_Jones_et_al. ,  61  IELA  149  (Jan.  18,  1982) 


107a 


*'irHDRA»  ALS  AND  R  ES  2R  il  AT  IONS--  Con  t  inu  ed 


WITHDRAWALS  AND  RESERVATIONS — Continued 


JENERALLY- 


:3iitinued 


GENERALLY  —  Continued 


Land  withdrawn  for  an  air  navigation  site  is 
public  land  within  the  context  of  U3  U.S.C.  »  lbl3 
(197b  and  Supp.  IV  19«0),  and  is  proper  tor  selection 
by  a  Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Road  Commission  was 
not  thereby  severed  from  the  public  domain  and  under 
th?  t"?rms  Df  the  order  remained  under  the  jurisdic- 
tion of  the  Secretary  or  the  Interior.   No  interest, 
legal  or  suitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a  withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

Laud  used  for  an  airport  site  which  is  conveyed  to 
a  Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  %    lbl3(c)  (4) 
(Supp.  IV  1980) . 

St  a  t  e_o£_Al  ask  ax_Dep_ti_of  .Transport  a  t  ion_a  nd_  Public 
Facilities,  b"7  IBLA  380  (Oct.  a,  19827 


location  included  the  portion  of  the  claim  subject  to 
the  withdrawal,  that  the  persons  making  the  amended 
location  had  an  unbroken  chain  of  title  with  the 
original  locators,  and  that  the  location  predating  the 
withdrawal  was  properly  made. 

Grace_P._Crccker,  7  3  IBLA  78  (May  17,  1983) 


Land  used  for  an  airport  site  which  is  conveyed  to 
a  Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  4  3  U.S.C.  4  1613(c)(4) 
(Supp.  V  1981)  . 

£hefarnrmutei_Inci,  75  IBLA  242  (Aug.  24,  198  3) 


Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 


The  segregative  effect  of  an  application  to  with- 
draw land  filed  prior  to  Oct.  21,  197b,  continues,  under 
sec.  204(g)  of  the  Federal  Land  Policy  and  Management 
Act  of  197b,  43  U.S.C.  %  1714(g)   (197b),  until  Oct.  21, 
1991,  unless  the  application  is  either  approved  or 
rejected  in  the  interim.   Publication  of  a  notice  of 
haaring  for  such  an  application  as  provided  by 
sec.  204(h),  43  U.S.C.  «,    1714(h)   (197b),  does  not  alter 
this  time  period. 

JaiiS_Ci_Robinson_et_ali,  b8  IBLA  84  (Oct.  21,  1982) 


BieK_6_Linda_ Anderson ,  76  IBLA  212  (Oct.  17,  1983) 


Where  public  domain  land  is  reserved  for  a  par- 
ticular use  by  another  agency,  BLM  should  properly 
consider  the  recommendations  of  the  surface  managing 
agency  regarding  lease  issuance,  but  this  does  not 
relieve  BLM  of  the  need  to  determine  independently 
whether  a  lease  may  issue  in  the  public  interest. 

Pet  roves tx_ Inc.,  76  IBLA  327  (Oct.  19,  1983) 


Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  on  land  which,  on  the 
date  of  location,  was  included  in  an  application  for 
withdrawal  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws  and  the  mineral  leasing 
laws. 

L°uise_Woodall,  b9  IBLA  108  (Nov.  30,  1982) 


A  mining  claim  located  on  land  at  a  time  when  the 
land  is  segregated  from  mining  location  by  a  withdrawal 
confers  no  rights  on  the  locator  and  is  properly 
declared  null  and  void  ab  initio. 

i°]!I!_ti_2l2ssjjjeier,  77  IBLA  156  (Nov.  16,  1983) 


Where  an  Act  of  Congress  authorizes  the  setting 
aside  of  lands  for  particular  public  purposes,  and  does 
not  either  expressly  continue  or  prohibit  the  operation 
of  the  general  mining  laws,  the  intent  of  Congress  in 
that  respect  must  be  gathered  from  the  Act  itself,  or 
by  historical  interpretation  of  this  Department  of  that 
Act  and  similar  Acts  ralating  to  lands  of  the  same 
stat  us. 

Land  within  the  Grand  Canyon  Game  Preserve  is 
not  open  to  the  location  of  mining  claims,  and  mining 
claims  located  on  land  after  it  was  included  in  the 
preserve  are  properly  declared  null  and  void  ab  initio. 

If  land  has  been  withdrawn  from  mining,  an  errone- 
ous public  land  record  does  not  open  the  land  to  entry. 
A  mining  claim  located  on  withdrawn  land  is  null  and 
void  even  if  the  land  records  erroneously  indicate  that 
ths  land  is  open . 

Pathf inder_Mine5_Corpi,  70  IBLA  2b4  (Jan.  2b,  1983) 

90  I.E.  10 


Withdrawal  of  land  subject  to  valid  existing 
rights  does  not  prevent  an  amended  location  of  a  mining 
claim  from  relating  back  to  the  original  location;  a 
relocation,  however,  will  not  relate  back. 


Notation  of  a  withdrawal  application  filed  before 
Oct.  21,  1976,  temporarily  segregates  the  land  from 
mineral  location  to  the  extent  that  the  withdrawal,  if 
effected,  would  do  so.   Under  current  regulations,  the 
lands  described  in  the  withdrawal  application,  filed 
before  Oct.  21,  1976,  and  still  outstanding,  remain 
segregated  from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws  to  the  extent  specified  in 
the  Federal  Register  notice  until  Oct.  20,  1991. 

2irily_n_Duttcn_Hansen,  79  IBLA  214  (Feb.  28,  1964) 

il2id_Ji_Mecham,  81  IELA  239  (June  6,  1984) 


Publication  of  the  notice  of  a  withdrawal  appli- 
cation in  the  Federal  Register  segregates  the  lands 
described  in  the  application  from  settlement,  sale, 
location,  or  entry  under  the  general  land  laws, 
including  the  mining  laws,  to  the  extent  specified  in 
the  notice. 

A  placer  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  publication  of  notice  of  an 
application  for  withdrawal  of  the  land  in  the  Federal 
Register  is  properly  declared  null  and  void  at  initio. 

J°hn_C._Neill,  80  IELA  39  (Bar.  28,  1984) 


Td  establish  that  a  location  of  a  claim  after  a 
withdrawal  is  an  amendment  of  a  location  made  before 
the  withdrawal,  a  claimant  must  show  that  the  earlier 
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AUTHORITY  TO  MAKE 

A  mining  claim  for  metalliferous  minerals  located 
on  land  withdrawn  from  appropriation  under  the  mining 
laws  pursuant  to  the  Pickett  Act  of  June  2b,  1910,  as 
amended,  4}  U.S.C.  $$  141,  142  (197fa),  which  provides 
that  as  to  metalliferous  minerals  the  withdrawn  land 
shall  remain  open  to  the  operation  of  the  mining  laws, 
is  nevertheless  null  and  void  from  its  inception  where 
the  land  is  also  withdrawn  pursuant  to  the  President's 
nonstatutory  authority  to  make  withdrawals. 

£l3n_H;__Exooks,._Ei_Alle^Brookst_8_Cox£i,  4b  IBLA  bl 
(Jan.  14,  1980)" 


The  president  had  nonstatutory  authority  to  with- 
draw public  land  in  addition  to  authority  conferred 
upon  him  by  the  Pickett  Act,  43  U.S.C.  *<s  141,  142 
(1970).   Such  nonstatutory  authority  was  not  limited 
by  the  terms  of  4j  U.S.C.  $  142  (1970)  which  provided 
that  withdrawn  lands  shall  remain  open  to  location  for 
meta lliterous  minerals. 

Northwest_Ex£lora tionst_Inci,  52  IKLA  87  (Jan.  12, 
1931)""  88  I.D.  31 


where  an  executive  order  issued  subsequent  to 
the  Pickett  Act  of  June  2b,  1910,  as  amended,  43  U.S.C. 
t$  141,  142  (1970),  does  not  specifically  close  all 
lands  withdrawn  under  any  authority  other  than  the 
Act,  the  said  lands  are  open  to  exploration,  discovery, 
occupation,  and  purchase  under  the  mining  laws  of  the 
United  States  so  far  as  the  same  apply  to  metalliferous 
minerals. 

IS§te^n_Nuclear1._Inc..,  55  IBLA  20  (May  2b,  1981) 


The  President  of  the  United  States  had,  prior  to 
enactment  of  sec.  704(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  197b,  P.L.  94-579,  90  Stat.  2743, 
2792,  inherent  authority  to  withdraw  public  lands  for 
public  purposes  apart  from  the  statutory  authority 
vested  in  him  by  the  Act  of  June  25,  1910,  and  such 
inherent  authority  is  not  subject  to  the  restrictions 
which  attend  his  statutory  authority. 

P^a_*La3ka_Fisheriesi_Inci,  74  IBLA  295  (July  27,  1983) 


The  secretary  of  the  Interior  has  the  authority  to 
withdraw  mineralized  lands  from  mineral  entry. 

inthoai-iaslSigiiSZ.  T*    IBLA  267  (Mar.  7,  1984) 


EFFECT  OF 

A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

£22£ad_F;._Sovik,  45  IBLA  14  (Jan.  6,  1980) 

23Sa!isline_t;i_Nel3on,  47  IBLA  12  (Apr.  10,  1980) 

Mi_Si;eakmant_Ji_Antrim,  51  IBLA  283  (Dec.  15,  198C) 

£l!X£2.£S_|_^_Fitzj.erald ,  55  IBLA  31  (May  28,  1981) 

!ii!i£S!i_siates_vi_Dunbar  Stone_Co^,  5b  IBLA  bl  (July  10, 
1931) 

Sherman_Ci_Smithi_Michael_Mitchelli_Jr^,  58  IBLA  188 
(Sept.  28,  1981)" 

£i2ld_Si_Benton,  62  IBLA  243  (Mar.  15,  1982) 


WITHDRAWALS_AND_RESERVATIONS--Continued 

EFFECT    OF--Continued 

Thorn as_Gilles£ie,    65    IBLA    10     (June    17,    1982) 

John-Si-Iiemina,    65    IBLA     357     (July    20,    1982) 

Joe_Karreni_SriJ_et_ali,    65    IELA    387     (July    23,     1982) 

!°ber  t_J._Kinvii_Li_Ki_Hollenfceak ,    72    IBLA    7b     (Afr.     12, 
1983) 

Hi.Joa^Brja^^MJchae^Raba  tich  ,    76    IBLA    192     (Cct.     6, 
1983) 

Jol!I!_Ii_i!^loS§i_Vicki_Li_Malone,    84    IELA    5     (Nov.    26, 
1984) 


A  mining  claim  for  metalliferous  minerals  located 
on  land  withdrawn  from  appropriation  under  the  mining 
laws  pursuant  to  the  Pickett  Act  of  June  25,  1910,  as 
amended,  43  U.S.C.  $s  141,  142  (1976),  which  provides 
that  as  to  metalliferous  minerals  the  withdrawn  land 
shall  remain  open  to  the  operation  of  the  mining  laws, 
is  nevertheless  null  and  void  from  its  inception  where 
the  land  is  also  withdrawn  pursuant  to  the  President's 
nonstatutory  authority  to  make  withdrawals. 

£lsH_Hi_Brooks.«._E.=._Allen_Brooks.i  8  £°EE.i.»  45  IELA  51 
(Jan.  14,  1980) 


Cil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Crder  No.  674,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Eepartment  of  Defense,  are  prop- 
erly rejected.   Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

An  oil  and  gas  lease  offer  filed  for  land  which 
has  been  previously  withdrawn  from  mineral  leasing  may 
be  properly  rejected  since  it  will  not  te  validated  by 
any  future  ucdif icat ion  or  revocation  of  the  order  of 
withdrawal.   It  is  immaterial  whether  the  lands  are 
presently  being,  or  have  ever  been,  used  for  the  pur- 
pose for  which  they  were  withdrawn. 

IJS3£d_Ci_She£ardson,  47  IBLA  223  (May  13,  1980) 


When  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subject  to  valid  existing  rights,  as  was 
the  Death  Valley  National  Monument  on  Sept.  28,  1976, 
the  validity  of  a  mining  claim  located  prior  to  the 
withdrawal  must  be  established  as  of  the  date  of  the 
withdrawal  as  well  as  of  the  date  of  the  hearing. 

USitS^_States_vi_Ubehebe  Lead  Mines_Coi(  49  IELA  1 
(July  15,  1980) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

where  a  mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  at  initio,  such  a 
location,  and  the  decision  declaring  such  a  location 
void,  do  not  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a  party  with  an  interest  in  the  pricr 
location,  reestablish  or  protect  rights  to  the  prior 
claim. 

J§c£_£.=._f£anks,  49  IELA  162  (July  30,  1980) 
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WITHDRAWALS  AND  RESERVATIONS — Continued 


EFFECT  OF--Continued 


EFFECT  CF — Continued 


A  mining  claim  located  on  land  temporarily  seg- 
rejated  from  appropriation  under  the  mining  laws 
pursuant  to  03  U.S.C.  $  1710(b)  (1976)  is  null  and 
void  ab  initio. 

Under  03  U.S.C.  $  1710(b)  (1976)  a  publication  in 
the  Federal  Rejister  of  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  :>f  the  Secretary  who  has  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 


Stejjhen_W.__Fox,  50  IBLA  186  (Sept.  JO,  1980) 


37  I.D.  062 


A  mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 


In  general,  unless  the  Mineral  Leasing  Act  or 
a  withdrawal  or  reservation  specifically  provides 
otherwise,  lands  withdrawn  or  reserved  for  a  specific 
purpose  are  available  for  leasing  under  the  Mineral 
Leasing  Act,  if  the  issuance  of  a  lease  will  not  te 
inconsistent  with  or  materially  interfere  with  the 
purposes  for  which  the  land  is  withdrawn  or  reserved. 

Chevron_UiSiAix_IncA,  52  IBLA  278  (Feb.  6,  1981) 


Portions  of  mining  claims  located  on  lands  on 
which  the  minerals  have  been  withdrawn  from  mineral 
entry  are  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  does  not  support  a 
finding  that  all  the  claims  in  issue  are  partially 
situated  on  such  land,  the  case  will  be  remanded  for 
read  judication. 

H2Ll_and_Jew^ll_Rig.htmire,  53  IELA  125  (Mar.  5,  1SB1) 


£eorye_H.__Fennimore_et_il.:.,  50  IBLA  280  (Oct.  6,  1980) 


Mining  claims  located  on  land  at  a  time  the  land  is 
withdrawn  from  appropriation  under  the  United  States 
iininj  laws  properly  are  declared  null  and  void  ab  initio. 

!l§i.y.i;I!_!ll£jSi._getti:_Ki_Mack,  51  IBLA  30  (Oct.  30,  1980) 


Where  land  is  withdrawn  trom  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  tae  claim  was  supported  by  a  valid  discovery  at 
the  time  of  the  withdrawal.   In  addition,  even  though 
there  may  have  been  a  proper  discovery  at  the  time  of 
a  withdrawal  or  at  some  other  time  in  the  past,  a  min- 
ing claim  cannot  be  considered  valid  unless  the  claim 
is  at  present  supported  by  a  sufficient  discovery. 
The  lass  jf  the  discovery,  either  through  exhaustion 
of  the  minerals,  changes  in  economic  conditions,  or 
other  circumstances,  results  in  the  loss  of  the 
location . 


Uni t ed_S tates_v 
(Dec.  18,  19807 


w.  S.  wood  et  al. 


51  IBLA  301 

87  I.D. 


62  8 


Under  03  CFR  2091.6-0  and  2627.0(b),  the  filing 
of  a  state's  application  to  select  lands  segregates 
the  lands  from  all  subsequent  appropriation,  including 
location  under  the  mining  laws;  however,  the  applica- 
tion to  select  has  no  segregative  effect  when  at  the 
time  the  application  is  filed,  the  land  is  withdrawn 
trom  all  forms  of  appropriation  under  the  public  land 
laws,  including  selections  by  a  state. 

A  millsite  located  on  land  withdrawn  from  all 
forms  of  appropriation  under  the  public  land  laws, 
including  location  and  entry  under  the  mining  laws, 
except  locations  for  metalliferous  minerals,  is  null 
and  void  ab  initio  because  it  is  not  a  location  fcr 
metalliferous  minerals  under  the  mining  law. 

John_Ci_and_Martha  Wi_Thomas_dibAai_Tunjsten_Minina 
CoTT"^3  IBLA~lB2  "(Mar.~l77~198l7~" 


Where  the  land  on  which  the  mining  claim  is 
located  is  subsequently  withdrawn,  the  validity  of 
the  claim  must  be  determined  both  as  of  the  date  of 
the  withdrawal  and  the  date  of  the  bearing.   If  there 
was  no  discovery  as  of  the  date  of  the  withdrawal,  the 
land  would  not  be  excepted  from  the  effect  of  the  with- 
drawal and  the  claim  could  not  thereafter  become  valid 
even  though  the  requirement  of  discovery  was  satisfied 
at  a  later  date. 


The  President  had  nonstatutory  authority  to  with- 
draw public  land  in  addition  to  authority  conferred 
upon  hin  by  the  Pickett  Act,  03  U.S.C.  »*  101,  102 
(1970).   Such  nonstatutory  authority  was  not  limited 
by  the  terms  of  03  U.S.C.  <>    102  (1970)  which  provided 
that  withdrawn  lands  shall  remain  open  to  location  for 
•  eta  Hit  erous  minerals. 

A  mining  claim  located  on  land  which  was  segre- 
gated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

N2£thwest_Ex£lorat_ionst__Inci,  52  IBLA  87  (Jan.  12, 
1981)  "  88  I.D.  31 


Leo  t.    Jackson  et  al.,  53  IBLA  289 


USited_States_v, 
(Mar.  20,  1981)" 


Public  domain  land  withdrawn  or  reserved  is  pre- 
sumed to  be  available  for  oil  and  gas  leasing  unless 
the  withdrawal  or  reservation  specifically  provides 
otherwise. 

I§dras_K.._Hait  ley,  50  IBLA  38  (Apr.  9,  1981) 

88  I.D.  037 

"estern_Interstate_Eneraii_Inc.  ,  71  IBLA  19  (Feb.  15, 
1983) 


An  application  to  make  homestead  entry  on  land 
previously  classified  for  selection  by  the  State  of 
Alaska  is  properly  rejected. 

I>2b3 r ah _Lowm aster,  52  IBLA  198  (Jan.  26,  1981) 


A  mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.   Lands  included  in  a  withdrawal 
remain  withdrawn  until  there  is  a  formal  revocation 
or  modification  of  the  order  of  withdrawal.   It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
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whether  a  future  revocation  of  the  withdrawal  is  being 
considered . 

Hill  L.am_Ci_ieinia  ni_Richard_H  i_Edmgnd  son  ,  bt  IELA  103 
(Apr.  15, "1981) 

S2a4LJ_Mi_S.iS2.  b7  It,LA  i*     (Sept.  7,  1982) 


Where  an  executive  order  issued  subsequent  to 
thu  Pickett  Act  of  June  25,  1910,  as  amended,  43  U.S.C. 
$i    lul,  142  (1970),  does  not  specifically  close  all 
lands  withdrawn  under  any  authority  other  than  the 
Act,  the  said  lands  are  open  to  exploration,  discovery, 
occupation,  and  purchase  under  the  mining  laws  ot  the 
United  States  so  far  as  the  same  apply  to  metalliferous 
minora  Is. 

u.estern_Nucleari_Inc.,  55  IBLA  20  (May  2b,  1981) 


An  application  for  land  withdrawn  from  appropri- 
ation under  the  public  land  laws  is  properly  rejected 
and  not  held  pending  possible  future  availability  of 
the  land. 

An  application  for  land  filed  but  not  adjudicated 
priar  tD  restoration  of  the  land  to  appropriation  under 
the  public  land  laws  under  a  public  land  order  which 
expressly  provides  that  all  applications  filed  prior 
to  restoration  shall  be  considered  as  simultaneously 
filed  as  of  the  date  of  restoration  may  be  considered 
as  filed  as  of  the  data  of  restoration. 

¥aiU!!Q._!Si_t2a.v.itt_et_ali,  55  IBLA  59  (f)ay  ^9  #  19al) 


WI  THD  RA  W  A  LS_  A  ND_  RESERVATIONS  —  Continued 

EFFECT    CF — Continued 

Lands    which   have    been    withdrawn    from    entry    under 
some   or    all    of    the    public    land    laws   remain    so    withdrawn 
until    there    is    a    formal    revocation   or    modificaticn   cf 
the    order    of    withdrawal,    and    it    is    immaterial    whether 
the    lands    are    presently    being    used    for    the    purpose   for 
which    they    were    withdrawn. 

MiIIi5S_Hilicnx_Jrii_Cgrdell_Eldon_Euijene_(1gr2an1 
MiI£2_Jii!!£_'12Ei3!lx_Jac!5.ie_I:^y.£En    Jarman,    59    IELA    182 
(OctT    27.    1981) 


Under    43    CFR    2091.6-1*    and    2627.4(b),    the    tiling    of 
a    state's   application    to   select    lands,    where   the    filing 
is   regular    on    its    face,    segregates    the    lands   from    all 
subsequent    appropriation,    including    location    and    entry 
under    the    mining    laws   and    a   millsite    located    while    the 
land    is   so   segregated    is    null   and    void   ab    initio. 


John_Ci_and_Rartha_Wi_Thomasx_di  t_.a_._Tu  n_st  en_M  i  nirnj_Co  . 
JS2._le£2I!Siderationi,    59    IELA~364    (Nov.    9,~19fcl) 


(lining    claims    partially    located   on    land    withdrawn 
from    such    entry    are    null   and    void   ab    initio    to    the 
extent    of    the    encroachment,    and    will    not    te    validated 
by    the   modification    or    revocation   of    the   order    cf    with- 
drawal   to   open    the    land    thereafter    to    mineral    entry. 

!iellx_Ri_Heaii,    60    IBLA    115     (Nov.    20,    1981) 


Mining    claims   located   on    land   which   was    segregated 
and    closed    to    mineral   entry   are    properly   declared    null 
and    void. 


An    offer    to    lease    for   oil    and    gas    in    the   Arctic 
National    Wildlife    Refuge    is    properly    rejected    where    the 
lands    in    the    refuge    have    teen    withdrawn    from    the    oper- 
ation   of    the    mineral    leasing    laws    by    either    sees.    1002 
or   1003    of    the    Alaska   National    Interest   Lands   Conser- 
vation   Act.      Standard    offers    to   lease   for   oil    and   gas 
may    not    be    construed    as    requests    to    undertake    explor- 
atory   activities   only.      The  only    exploratory    activities 
permitted    in    the    Arctic    National    Wildlife    Refuge    are 
governed    by    sec.     1002    of    the    Act.       Any    requests    to 
undertake   exploratory   activities   are    premature   until 
th»    Secretary    of    the    Interior    has    issued    guidelines 
governing    exploration    in    the    refuge. 

Robsrt_Hi_C3vinjton_et_ali,    55    IBLA    232     (June    22,     1981) 

88     I.E.     601 

D2i2_EStr2.1eum_CorEi_et_al.i,    57    IBLA    310    (Aug.    31, 

iSSI!!!2th_Navarrg,    b4    IBLA    357    (June    15,    1982) 


A    mining    claim    located    on    land    previously    with- 
drawn   from    appropriation    under    the    mining    laws   for   an 
Indian    reservation    is    null    and    void    ab    initio. 

Steve_F2Stert_Elmer_Brewster,     56    IBLA    2A2     (July    28, 
19B1J 


A    mining    claim    located    on    land    which    was    then    seg- 
regated   and    closed    to    mineral    entry    is    properly    declared 
null    and    vsiii. 

Ri char d_Thorp_ei_Anne_Thor fie,    59    IELA    176     (Oct.    26, 
1981) 


Robert_M_.  Rudiox_Verne_Andrews ,  61  IBLA  220  (Jan.  28, 
19827 


The  Act  of  Sept.  19,  1914  (38  Stat.  714),  a  statu- 
tory withdrawal  ot  certain  lands  from  the  operation  of 
all  mineral  and  nonmineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a  water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  ty 
implication  through  enactment  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  30  U.S.C.  t  lBl  (1976). 

Kenneth_Fx_Cujjmina,s,  62  IBLA  206  (Mar.  10,  198<!) 


The  Eureau  of  Land  Management  has  no  authority  to 
allow  an  application  for  desert  land  entry  on  land 
which  has  been  conveyed  from  Federal  ownership  ty  quit- 
claim deed  or  which  has  been  withdrawn  from  disposition 
under  the  public  land  laws.   Even  if  the  applicant  had 
received  erroneous  advice  concerning  the  status  of  the 
land,  this  does  not  entitle  him  to  have  his  application 
allowed . 

H°ward_E._Tin;ilex,  62  IELA  315  (Mar.  19,  1982) 


A  mining  claim  which  is  located  after  the  land  has 

been  withdrawn  from  mineral  entry  is  properly  declared 
null  and  void. 

Ji»es_Wx_Goujh,  65  IELA  59  (June  23,  1982) 


£e_2Li2_M=__Ign.aiS!2ES_§!_£A.i«  63  IBLA  214  (Apr.  12,  1982) 


»ITHDRAHALS_AND_RESERVA1IONS--Continued 

EFFECT  OF--Continued 

BLM  may  properly  reject  a  desert  land  entry  appli- 
cation where  the  land  applied  for  has  been  withdrawn  by 
a  public  land  order  as  part  of  the  Snake  River  Birds  of 
Prey  National  Conservation  Area. 

5*EI_Ei_£arter  ,  6b  IBLA  338  (July  15,  1982) 


Mining  claims  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry  are  properly 
declared  null  and  void. 

J_S_B_Mininj_Coil._Inc.,  66  IBLA  279  (Aug.  18,  1982) 

J_&_B_Min±.n<2_Coii_Inci,  69  IBLA  73  (Nov.  30,  1982) 


ULM  may  properly  reject  a  noncompetitive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Mineral  Leasing  Act,  30  U.S.C.  *  226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

52i3.gn_Eaiig_Pet£°i§«S»  67  IBLA  112  (Sept.  15,  1982) 


The  segregative  effect  of  an  application  to  with- 
draw land  filed  prior  to  Oct.  21,  1976,  continues,  under 
sec.  204(g)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  i    1714(g)   (1976),  until  Oct.  21, 
1991,  unless  the  application  is  either  approved  or 
rejected  in  the  interim.   Publication  of  a  notice  of 
hearing  for  such  an  application  as  provided  by 
sec.  204(h),  43  U.S.C.  4  1714(h)   (1976),  does  not  alter 
this  time  period. 

Ja.,S§-Ci_Robinson_et_ali,  68  IBLA  84  (Oct.  21,  1982) 


W  IT  H  DR  A  W  A LS_ A  N  D_R  ES F.R  V A T I ONS — C  o n  1 1  n  ued 

EFFECT  CF — Continued 

Land  which  has  specifically  been  withdrawn  from 
mineral  leasing  is  not  available  for  disposition  under 
the  Mineral  Leasing  Act  and  an  offer  for  that  land 
must  be  rejected. 

lachalk_Prpductionx_Inci,  71  IBLA  374  (Mar.  29,  1983) 

£aul_Ci_Kohljjan,  75  IBLA  171  (Aug.  19,  1983) 


Where  lands  which  have  been  withdrawn  from  entry 
and  location  under  the  general  mining  laws  by  a  public 
land  order,  in  determining  the  rights  of  a  mining 
claimant  who  located  claims  subsequent  to  that  with- 
drawal, it  is  immaterial  that  the  land  in  question  is 
covered  by  a  prior  withdrawal  for  a  different  purpose. 

Josejjh_Ei_Vogleri_Dor is_Li_Voal erx_Dwer  1  Vogler  , 
72  TELA  48  (Apr.  12,  1983f~~ 


Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a  mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a  valid  discovery  at 
the  time  of  the  withdrawal.   In  addition,  even  thcugh 
there  may  have  been  a  proper  discovery  at  the  time  of 
the  withdrawal  or  at  some  other  time  in  the  past,  a 
mining  claim  cannot  be  considered  valid  unless  the 
claim  is  at  present  supported  by  a  sufficient  dis- 
covery. 

ii£iiSl_States_vi_William_Lavon_ChaE£ell_et_ali, 
72~IBLA  88  (Apr.  13,~1983) 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  pursuant 
to  the  authority  of  sec.  17(d) (1)  of  the  Alaska  Native 
Claims  Settlement  Act  is  null  and  void  ab  initio. 


A  mining  claim  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry,  by  notation  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 

Lester _Mi_Holt,  69  IBLA  180  (Dec.  15,  1982) 

Phili2_Ai_Cramer,  74  IBLA  1  (June  21,  1983) 


In  jeneral,  unless  the  Mineral  Leasinj  Act  or  a 
withdrawal  or  reservation  specifically  provides  other- 
wise, lands  withdrawn  or  reserved  for  a  specific 
purpose  are  available  for  leasing  under  the  Mineral 
Leasinj  Act,  if  the  issuance  of  a  lease  will  not  be 
inconsistent  with  or  materially  interfere  with  the  pur- 
poses for  which  the  land  is  withdrawn  or  reserved. 
Whsre  oil  and  jas  lease  offers  embrace  lands  withdrawn 
or  reserved  for  an  agency  of  the  Department  of  Defense, 
the  lands  may  only  be  leased  after  consultation  with 
the  Department  of  Defense. 

Doujlas_Ei_Smith,  69  IBLA  34  3  (Dec.  28,  1982) 


*Han_J!aiser ,  72  IBLA  387  (May  5,  1983) 


Where  an  act  of  Congress  directs  segregation  of 
certain  lands  from  "all  forms  of  entry  under  the  public 
land  laws,"  the  question  of  whether  such  a  segregation 
prohibits  mineral  entry  under  the  general  mining  laws 
is  answered  by  determining  congressional  intent  from 
the  act  itself,  the  legislative  history  of  the  act  and, 
in  addition,  from  historical  interpretations  of  the 
Department  concerning  the  act  or  other  similar  acts. 

Qi_Glenn_Oliver ,  73  IBLA  56  (May  12,  1983) 

Johl!_ii_2l2Ssmeier,  77  IELA  156  (Nov.  16,  1983) 


A  mining  claim  located  for  a  nonme ta lliterous 
mineral  when  the  land  was  withdrawn  from  mineral  entry 
for  nonmetall if erous  minerals  is  properly  declared  null 
and  void  ab  initio. 

££a£e_P._Crocker,  7  3  IBLA  78  (May  17,  1983) 


A   mining   claim    located   on    land    previously    with- 
drawn   from   appropriation    under    the    mining    laws    is    null 
and    void    ab   initio. 

A    mining    claim    located    on    land    segregated    and 
closed    to    mineral    entry    by    notation    of    an    application 
for    withdrawal    in    the   official    BLM    records    is    null    and 
void   ab   initio. 


Land   segregated    pursuant    to   a    Recreation    Public 
Purpose    Act    classification    was    not    available    for    the 
location   of    mining   claims,    and   claims    thereafter 
located    are   null    and    void   ab    initio. 

21°£i§_Anfi_Sandvikx_Judi_Neff ,    73    IELA    82     (May    18, 
1983) 


Ji_Pat_Kauf  man,     71     IBLA    183     (Mar.    10,     1983) 
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SIIHDRAWALS_AND_RESEJVATIONS--Continued 

EFFECT   OF--Continued 

A   niriing    claim    located  on    land   segregated    from    all 
forms    of    appropriation,     including    locations    under    the 
mining    law,    by    a    snail    tract   classification   order    is 
null    and    void   ab   initio. 

Ernest_L.._Brewin3ton,     7J    IbLA    167    (May    2"<    1983) 


WITHDRAWALS_AND_RESERVATIONS — Continued 

EFFECT  OF — Continued 

A  mining  claim  located  at  a  time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  Hay  29,  1928,  is 
null  and  void  ab  initio.   It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  teing  considered. 

Samuel_P._Sp_eerstra,  78  IBLA  343  (Jan.  2a,  1984) 


BLti  may  properly  reject  an  oil  and  gas  lease  offer 
filed  pursuant  to  sec.  17  of  the  Mineral  Leasing  Act, 
30  U.S.:.  i    226  (1976) ,  where  the  minerals  reserved  in 
the  patent  of  the  land  have  been  withdrawn  from  dis- 
position under  the  mineral  leasing  laws. 

Tom.Notestine,  73  IBLA  268  (June  7,  1983) 


Under  sec.  8  of  the  Organic  Act  of  May  17,  1884, 
23  Stat.  24,  settlement  on  the  public  lands  of  Alaska 
vested  in  the  settler  possessory  rights  in  that  land 
that  could  be  asserted  against  every  one  except  the 
Government.   Such  occupancy  was  inoperative  to  prevent 
the  United  States  from  reserving  the  land  for  its  own 
uses.   However,  where  it  is  established  that  the 
Government  intended  to  except  those  in  possession  fro» 
ths  scope  of  a  reservation,  the  reservation  shall  not 
be  construed  as  cutting  off  those  possessory  rights. 

P§n_Aii§iSa_EiSheries1._Inci,  74  IBLA  295  (July  27,  1983) 


A  mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  is  properly  declared  null  and  void. 

iUck_&_Linda_Anderson,  lb    IBLA  212  (Oct.  17,  1983) 


A  mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

Lands  withdrawn  for  a  powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a  reservation  of  pcwer 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.   Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

Lamar_£_Christine_Burnett ,  78  IELA  349  (Jan.  25,  1984) 


The  subsequent  revocation  of  a  withdrawal  of 
onshore  submerged  lands  by  necessity  returns  withdrawn 
lands  to  status  they  enjoyed  before  withdrawal,  i..e^, 
"public  lands. " 

State_Select  ions_of  _0nshore_La  nds_U  nderliin3_Nav_ic|at  le 
Waters  in  the  Geographic  Area  of  Revoked  Public  Land 
Order_82,  M-36949  (Auj.  22,  1983)""       ~  91  I~dT  67 


withdrawals  remain  in  force  until  specifically 
revoked  or  modiiied  by  competent  authority.   The  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-478 
(9*4  Stat.  2371)  ,  does  not  affect  the  existence  or 
validity  of  Public  Land  Order  No.  5250. 

Mining  claims  are  properly  declared  to  be  void  ab 
initio  when  it  is  shown  that  the  master  plat  in  the 
local  Bureau  ot  Land  Management  office  shows  that  the 
lands  located  are  within  an  area  withdrawn  from  mineral 
entry . 

tl££I_3Si5a5ig£_ef_ili»  ;6  1BLA  J70  (Oct.  25,  1983) 


Where  oil  and  gas  leasing  in  Alaska  was  suspended 
by  Secretarial  policy  at  the  time  noncompetitive  lease 
offers  were  pending  and  the  land  identified  in  those 
offers  was  thereafter  formally  withdrawn  from  mineral 
leasinj  for  the  protection  of  Alaskan  Natives'  selec- 
tion rights,  the  Secretary  of  the  Interior  has  not 
abused  his  discretion  in  delaying  adjudication  of  the 
offers  until  after  the  status  of  the  land  is  settled. 

Asamera_Oili_I ncii_Kenn^th_Ji_Gain,  77  IBLA  181 
(Nov.  18,  1983)"" 


A  placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  No.  4522,  dated  Sept.  13,  1968,  i< 
null  and  void  ab  initio. 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  tut  a  claimant 
may  establish  the  exterior  boundaries  of  a  lode  claim 
on  land  under  a  Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  puipcse  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a  vein  or  lode  discovered  on  lands  available 
for  location. 

Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  net  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   while  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  teyend 
or  adgacent  to  that  land  which  is  closed  to  mineral 
entry. 


Santa_Fe_Miningx_Inci,  79  IELA  48  (Fet. 


1984  ) 


Generally,  unless  the  mineral  leasinj  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a  mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 

!£0_££Oc!ucticn_Cor£..,  79  IBLA  81  (Feb.  16,  1984) 


Charl?;;_Hi_Phillip_s,  78  IBLA  320  (Jan.  24,  1984) 
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1*ITHDRAWALS_AND_RESERVATIONS--Continued 

EFFECT  OF--Continued 

Notation  of  a  withdrawal  application  filed  before 
Oct.  21,  197b,  temporarily  segregates  the  land  tro» 
mineral  location  to  the  extent  that  the  withdrawal,  if 
effected,  would  do  so.   Under  current  regulations,  the 
lands  described  in  the  withdrawal  application,  filed 
before  Oct.  21,  1976,  and  still  outstanding,  renain 
segregated  from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws  to  the  extent  specified  in 
the  Federal  Register  notice  until  Oct.  20,  1991. 

A  mining  claim  whose  discovery  is  located  on  land 
segrejated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 

!laEilll!_fiJj£ton_Hansen,  79  IBLA  21a  (Feb.  28,  1984) 

LLJid-sJi—flSCham,  Bl  IBLA  ^39  (June  6,  1984) 


Where  a  lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a  claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.   While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a  claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
e  ii  t  r  y . 

Corns t3cji_runn el _6_Draina^e_Coil Sutro  Tunnel  Co.  . 

79  IBLA  237  (Mar.  1,  1984) 


A  locator  may  not  locate  a  claim  with  a  discovery 
on  patented  or  withdrawn  lands  because  such  lands  are 
not  open  to  the  operation  of  the  mining  laws.   In  such 
cases  the  claim  is  void  ab  initio. 

A  withdrawal  from  the  operation  of  the  general 
mining  laws  does  not  deprive  a  claimant  of  the  right  to 
exercise  extralateral  rights  within  the  withdrawn  lands 
if  those  extralateral  rights  are  derived  from  ownership 
of  valid  lode  mining  claims  located  prior  to  the  with- 
drawal.  The  ownership  of  ores  and  minerals  by  virtue 
of  extralateral  rights  stemming  from  valid  lode  mining 
claims  located  prior  to  withdrawal  is  not  divested  by 
the  withdrawal . 

Antbony._Jus!ciewicz,  79  IBLA  267  (Mar.  7,  1984) 


The  Act  of  May  23,  1908,  35  Stat.  267,  as  amended, 
16  U.S.c  t  671  (1976),  providing  for  the  establishment 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

Hinieline  Overthrust  Oil  6  Gas,  Inc.,  80  IBLA  4 
(Mar.  27,  1984) 


Publication  of  the  notice  of  a  withdrawal  appli- 
cation in  the  Federal  Register  segregates  the  lands 
described  in  the  application  from  settlement,  sale, 
location,  or  entry  under  the  jeneral  land  laws, 
including  the  mining  laws,  to  the  extent  specified  in 
the  notice. 

A  placer  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  publication  of  notice  of  an 
application  for  withdrawal  of  the  land  in  the  Federal 
Register  is  properly  declared  null  and  void  ab  initio. 


HITHDRAMALS_AND_RESERVATIONS — Continued 

EFFECT  CF — Continued 

A  mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  by  a  Secretarial  order  for  the  benefit  of 
the  Mission  Indians  is  properly  declared  null  and  vcid 
ab  initio. 

S°feS£i_Ii_Dawsonx_Kenneth_Ei_pa wson,  80  IBLA  99  (Apr.  3, 
1984) 


Mining  claims  located  on  lands  that  are  withdrawn 
from  location  are  null  and  void  at  initio. 

H°^li_Ji_Hun£x_Howard_Mi_Hunt  ,  80  IELA  3  96   (May  14, 
1984) 


Mining    claims    located    for    trace    minerals    on    land 
previously    withdrawn    from    mineral   entry   by    Exec. 
Crder    No.    5327,    as   to   nonmet all i f erous    minerals,    and 
Public   Land   Order    No.    4522,    as    to   metalliferous 
minerals,    are    properly    declared    null    and   void    at 
initio. 

9_ineral_Life_Corj:.,    81    IBLA    103     (May    30,    198k) 


where   a    lode   mining   claim    is   located    partially   on 
withdrawn    lands,    such    a   claim    is    not    null    and    vcid    at 
initio   to   the    extent    of    its   inclusion   of    such    lands. 
While    the   claim   may   not    afford   the   claimant   any    rights 
whatever    in    the   withdrawn    lands   into    which    the   claim    is 
partially   projected,    the   configuration    of   such    a    claim 
might,    in    the    proper   circumstances,    invest    the   claimant 
with   extralateral    rights    in   other    land    teyond    or    adja- 
cent   to    that    land    which    is   closed    to   mineral   entry. 

!larvin_F.._Johnston,    81    IBLA    295     (June    12,    1984) 


Where    land    included    in    a    homestead   entry    is 
described    among    lands   withdrawn    subject    to    valid 
existing    rights,    the   withdrawal    attaches    to   the 
land   upon    cancellation   of    the   entry. 

Ni£K_Ei_fiS5iS!liieffx_State_of_Alaska,     81    IBLA    3C3 
"(June    15,"l98«7 


"Reserved,"  "set  apart,"  "withdrawn."   Lands  which 
are  "reserved"  and  "set  apart"  for  the  protection  and 
preservation  of  wildlife  pursuant  to  the  Migratory  Bird 
Conservation  Act  of  1929,  as  amended,  are  "withdrawn" 
for  the  protection  of  all  species  of  wildlife  within 
the  meaning  of  43  CFB  3101.  3-3  (a)  (1)  . 

Hichard  F.  frice,  Jr..  82  IELA  257  (Aug.  29,  1984) 


Lands  withdrawn  for  a  powersite  reservation  are 
open  to  entry  for  location  and  patent  of  mining  claims, 
with  certain  exceptions,  subject  to  the  conditions  in 
the  Mining  Claims  Rights  Restoration  Act,  30  U.S.C. 
4  621  (1982).   Where  the  BLM  decision  declaring  mining 
claims  null  and  void  did  not  consider  the  effect  cf 
this  Act  on  the  withdrawal,  the  decision  will  be  set 
aside  and  remanded  for  appropriate  action. 

Lesl  ie_  «..  _Cor  r  iea  ,  84  IELA  26  (Nov.  26,  1984) 


John 


,3S ill,  80  IBLA  39  (Bar.  28,  1984) 
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EFFECT  OF--Continued 

Mining  claims  located  on  land  closed  to  entry  and 
location  under  the  mining  laws  by  a  withdrawal  order 
of  tha  Secretary  of  the  Interior  pursuant  to  the  Alaska 
Native  claims  Settlement  Act  are  null  and  void  ab 
initio. 

John  Elmore,  84  IDLA  163  (Dec.  13,  1984) 


A  mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

La«ar_B_rn_tt_et__x. ,  84  IBLA  166  (Dec.  19,  1984) 


POWERSITES 

Lands  which  are  covered  by  a  license  for  a  power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  lb  U.S.C.  t,    818  (1976)  . 

WiE2i^_£i_l2£iS«  ua  IBLA  2(Jb  (June  16,  1980) 

kairy._Di_Br.ook 3 hire_et_ali,  56  IBLA  73  (July  15,  1981) 

Ronald  _ki._i?_  Lean,  77  *BLi  iao    (Dec.  7,  1983) 


Whan  a  Native  allotment  application  has  been 
rejected  because  the  applicant  failed  to  complete 
5  years  of  qualifying  use  and  occupancy  prior  to 
the  filing  of  an  application  for  withdrawal  for 
powersite  purposes,  the  case  will  bs  remanded  for 
read  judication  under  sec.  905  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435-37  (1980)  ,  unless  the  described  land  is 
included  as  part  of  a  project  licensed  under  part  I  of 
the  Federal  Power  Act  of  June  10,  1920  (41  Stat.  24)  , 
§.§  iSS-ded,  or  is  presently  utilized  for  purposes  of 
generatinj  or  transmitting  electrical  power  or  for  any 
other  project  authorized  ty  act  of  Congress.   If  the 
allotment  applicant  commenced  the  qualifying  use  of  the 
land  after  its  withdrawal  or  classification,  the  allot- 
ment shall  be  made  subject  to  the  right  of  reentry 
provided  the  United  States. 

Wil_ia__C_r____Sr___On_Hecgnsi_erat ion_,  53  IBLA  168 
(MarT  12,  1981) 


A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  «  621  (1976) 
did  not  give  lire  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

J_!>n_ii_LaE.£_iI»  55  IBLA  42  (May  28,  1981) 
_iS£Sll!_5.a§0U££S§A_I.££_,  66  IBLA  310  (Aug.  2<4,  1982) 


Lands  covered  by  a  preliminary  permit  of  a  pro- 
spective licensee  for  a  power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Commission  and  is  in 
its  initial  term,  are  not  open  to  mineral  location.   A 
mining  claim  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
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accordance  with  sec.  24  of  the  Federal  Power  Act, 
16  U.S.C.  «  818  (1976) . 

J_mes_H__C_s_r_ve,  61  IBLA  376  (Feb.  17,  1982) 


A  Native  allotment  application  describing  land 
within  a  powersite  withdrawal  may  te  approved  pursuant 
to  sec.  905  of  the  Alaska  National  Interest  Lands  Con- 
servation Act,  P.L.  96-487,  94  Stat.  2371,  2435-37 
(1980),  subject  to  protests  filed  within  180  days  of 
enactment  of  the  statute,  where  the  land  is  net  part 
of  a  project  licensed  under  the  Federal  Power  Act  of 
June  10,  1920,  as  amended,  or  presently  used  tor  pur- 
poses of  generating  or  transmitting  electrical  power 
or  for  any  other  project  authorized  ty  Act  of  Ccngress. 
Bhere  the  allotment  applicant's  use  of  the  land  com- 
menced after  the  withdrawal,  the  allotment  shall  te 
subject  to  the  right  or  reentry  provided  the  United 
States  by  sec.  24  of  the  Federal  Power  Act,  as  amended. 

War  ion___e vens ,  6  4  IBLA  69  (May  10,  198  2) 


Although  land  reserved  for  powersite  purposes  ty  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  location  of 
mining  claims  for  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  to  all  mineral 
location  until  enactment  of  the  Mining  Claim  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A  mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a  powersite  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  $  621  (1976) 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Geor______H___ins__Wallace_G.  Heath,  66  IBLA  390 

Tlug.  31,  1982) 


A  mining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a  powersite  is  null  and  void  ab 
ini  tio. 

I!a._*3.Y._B.a.r_Cor_.,  69  IBLA  148  (Eec.  13,  1982) 


Land  included  in  an  application  for  powersite 
development  under  the  Federal  Power  Act  of  June  10, 
1920,  16  D.S.C.  «  818  (1976),  shall  from  the  date  of 
filing  of  the  application  be  reserved  from  entry, 
location,  or  other  disposal  under  the  laws  of  the 
United  States,  unless  otherwise  directed  by  the  Federal 
Power  Commission  or  by  Congress.   No  rights  may  be 
acquired  by  a  settler  on  the  public  land  who  initiates 
settlement  at  a  time  when  the  land  is  not  open  to  eDtry. 

S___l_______lar_,  77  IBLA  51  (Nov.  7,  1983) 


Lands  withdrawn  for  a  powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a  reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.   Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

Lamar___C_ris_____Bur_ett,  78  IELA  349  (Jan.  25,  1984) 
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PDWERSITES--Continued 

A  iininj  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a  power  project  is  null  and  void 
ab  initio.   The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  *  621 
(1976),  did  not  give  life  to  void  clams  which  had  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ji_Wi_RjbertsA_Jean_Bgberts,  79  IBLA  279  (Mar.  16,  1984) 


BECLAMATION  WITHDRAWALS — Continued 

Mining  claims  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
are  null  and  void  ab  initio.   A  first-form  reclama- 
tion withdrawal  completed  prior  to  Oct.  21,  1976, 
remains  in  effect,  subject  to  review  by  the  Secretary, 
notwithstanding  the  repeal  of  the  statute  authorizing 
the  initiation  of  such  withdrawals. 

Sdm_McCormacj(,  52  IBLA  56  (Jan.  6,  1981) 


Where  Congress  has  provided  in  lb  U.S.C.  %    818 
(1982)  that  lands  sought  for  a  proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
saia  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  i    1615 
(1976),  BLM  may  properly  convey  such  lands  to  a  Native 
corporation  selecting  same,  all  else  being  regular. 

Kqt_____n_Publ  inutilities,  79  IBLA  286  (Mar.  20,  1984) 


Lands  withdrawn  for  a  powersite  reservation  are 
open  to  entry  for  location  and  patent  of  mining  claims, 
with  certain  exceptions,  subject  to  the  conditions  in 
the  Mining  Claims  Bights  Bestoration  Act,  30  U.S.C. 
§  621  (1982).   Where  the  BLH  decision  declaring  mining 
claims  null  and  vaid  did  not  consider  the  effect  of 
this  Act  on  the  withdrawal,  the  decision  will  be  set 
aside  and  remanded  for  appropriate  action. 

^sLi2_£i_£2E.Ck2a«  al*  IBL*  2b     (Nov.  26,  1981) 


BECLAMATION  WITHDBAWALS 

An  application  under  the  Act  of  Apr.  21,    1932, 
43  U.S.C.  4  154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a  reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  of  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

Il2E£J!£S__d_isson,  47  IBLA  121  (Apr.  28,  1980) 


Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 
43  U.S.C.  v  641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

Id§ho_De__rt2e_t_o__W_ter_Resgurces,  48  IBLA  250 
7june~26,  1980)" 


Apjlications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

I^_ho_De_ar  t_ent_of  _Wat_r_B_sgurces  12D_B  e^on^ider  ation_ 1 
49  IBLA  221  (Aui.  I2,~1980)~" 


A  mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  ty  a 
first  form  reclamation  withdrawal  is  null  and  void 
ab  initio. 

Su_an_E.__itchell,  53  IELA  42  (Feb.  26,  1981) 

Iiil£E_S__Thc_as_e___l_,  66  IELA  92  (July  30,  1962) 

S°nild_B___c_ean,  77  IBLA  380  (Dec.  7,  1983) 


It  is  proper  to  declare  mining  locations  null  and 
void  ab  initio  where  the  locations  were  not  perfected 
by  performance  of  the  condition  precedent  set  forth  in 
the  order  opening  lands  in  a  reclamation  withdrawal 
to  mineral  location  and  entry  pursuant  to  the  Act  of 
Apr.  23,  1932,  43  U.S.C.  (,    154  (1976). 

Ma_ne_M__Man_,  54  IBLA  8  (Apr.  6,  1981) 


A  mining  claim  located  on  lands  which  are  with- 
drawn for  reclamation  purposes  under  the  first  form 
is  null  and  void  ab  initio.   A  first  form  reclamation 
withdrawal  completed  prior  to  Oct.  21,  1976,  remains 
in  effect,  subject  to  review  by  the  Secretary,  not 
withstanding  the  repeal  of  the  statute  authorizing  the 
initiation  of  such  withdrawals. 

William  C.  Reiman,  Bichard  H.  Edmondson.  54  IBLA  103 
(Apr.  15,  1981) 


A  desert  land  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  at  the  time  of 
the  filing  of  the  application  must  be  rejected.   It 
cannot  be  suspended  pending  the  lifting  of  the  with- 
drawal.  Even  where  the  purpose  of  the  withdrawal  can- 
not be  met,  the  withdrawal  is  nevertheless  effective  to 
bar  the  disposal  of  the  land. 

JJober t_ A__A dams,  57  IBLA  370  (Sept.  8,  1981) 


Where  a  homestead  entry  is  on  land  within  a  second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  of  a  second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn.  Where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  submitted.   Such  equitable  title  cannot  be 
deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 


V-iUSS" t_Ba.__ard,  66  xBLA  100  (Aug.  4,  1982) 
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WITHDRAWALS  AND  R ESER VA TION S- -C c n t l n ued 


RECLAMATION  WI THD R A WA LS--Con t l n ued 

A  decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  U.S.C.  $  154  (1976),  for  restora- 
tion of  lands  within  a  reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  tails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

JoS-AshkaiB.  bb  IBLA  328  (Aug.  25,  1982) 


REVOCATION  AND  RESTOR ATION--Con ti n ued 

An  oil  and  gas  lease  offer  filed  for  land  which 
has  been  previously  withdrawn  from  mineral  leasing  may 
be  properly  rejected  since  it  will  not  be  validated  by 
any  future  modification  or  revocation  of  the  order  of 
withdrawal.   It  is  immaterial  whether  the  lands  are 
presently  being,  or  have  ever  been,  used  tor  the  pur- 
pose for  which  they  were  withdrawn. 

Edward_Ci_She£ardson,  47  IBLA  223  (May  13,  1980) 


REVOCATION  AND  RESTORATION 

A  Presidential  proclamation,  which  extended  the 
boundaries  of  a  forest  reserve  and  which  specifically 
stated  that  prior  proclamations  respecting  the  reserve 
ware  "superseded,"  had  the  effect  of  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a  Sec- 
retarial order  which  reserved  from  public  entry,  for 
protection  of  giant  sequoia  trees,  a  township  situated 
within  the  boundaries  of  the  forest  reserve.   This  con- 
clusion is  particularly  compelling  in  view  of  the  long 
continued  course  of  administrative  action  treating  the 
subject  township  as  having  been  restored  to  entry  for 
purposes  of  prospecting,  locating  and  developing  min- 
eral resources,  subject  to  compliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 


Dolores_Olsen_and_Weslei_Ei_Macet_et_alJ 
(Feb.  4,  1980) 


4b  IBLA  232 


It  is  proper  to  declare  mining  locations  null  and 
void  ab  initio  where  the  locations  were  not  perfected 
by  performance  of  the  condition  precedent  set  forth  in 
the  order  opening  lands  in  a  reclamation  withdrawal 
to  mineral  location  and  entry  pursuant  to  the  Act  of 
Apr.  23,  1932,  43  U.S.C.  t>    154  (1976). 

Majne_Mi_Mann,  54  IBLA  8  (Apr.  6,  1981) 


A  mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.   Lands  included  in  a  withdrawal 
remain  withdrawn  until  there  is  a  formal  revocation 
or  modification  of  the  order  of  withdrawal.   It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a  future  revocation  of  the  withdrawal  is  teing 
considered. 


In  determining  whether  a  national  defense  with- 
drawal, within  the  meaning  of  i    11(a)  (1)  of  ANCSA, 
existed  on  Dec.  18,  1971,  only  the  formal  legal  status 
of  the  withdrawal  may  be  considered,  and  it  is  immate- 
rial whether  the  purpose  of  the  withdrawal  has  been 
fulfilled  or  whether  the  actual  use  to  which  the  land 
is  put  has  changed. 

The  Army's  filing  of  a  notice  of  intent  to  relin- 

guish  certain  property  cannot  revoke  a  national  defense 

withdrawal  because  the  Army  lacks  the  authority  to  re- 
voke such  withdrawals. 

A  notice  of  intent  to  relinquish  property  is  not  a 
relinquishment  but  a  method  by  which  an  agency  of  the 
Federal  Government  exjresses  the  intention  to  relin- 
quish the  property  at  a  future  time,  upon  completion  of 
required  statutory  and  regulatory  procedures. 

Tha  issue  of  whether  ANCSA  supersedes  certain 
provisions  of  the  Federal  Property  and  Administrative 
Services  Act,  as  regards  administrative  actions  taken 
concerning  a  specific  withdrawal,  is  rendered  moot  by 
a  finding  that  the  withdrawn  lands  were  never  available 
for  selection  under  ANCSA.   When  a  notice  of  intention 
to  relinquish  affects  lands  not  withdrawn  pursuant  to 
ANCSA,  BLM  is  required  to  follow  the  provisions  of  the 
Federal  Property  and  Administrative  Services  Act,  and 
the  regulations  promulgated  under  that  Act. 

iEESai  of-Xanacross.j  Inc.,  4  ANCAB  173  (Apr.  7,  1980) 

87  I.D.  123 

AEEiii_°i_No£thwaY_Nativesi  Inc.,  4  ANCAB  207  (Apr.  21, 
1930) 


William_Ci_Reimanx_Richar d_Hi_E dmondson ,  54  IBLA  103 
(AprT  15,  1981) 

R°I!3ld_Wi_RaBB,  67  IBLA  il     (Sept.  7,  1982) 


An  application  for  land  withdrawn  from  appropri- 
ation under  the  public  land  laws  is  properly  rejected 
and  not  held  pending  possible  future  availatility  of 
the  land. 

An  application  for  land  filed  but  not  adjudicated 
prior  to  restoration  of  the  land  to  appropriation  under 
the  public  land  laws  under  a  public  land  order  which 
expressly  provides  that  all  applications  filed  prior 
to  restoration  shall  be  considered  as  simultaneously 
filed  as  of  the  date  of  restoration  may  te  considered 
as  filed  as  cf  the  date  of  restoration. 

Vauahn_Ki_Leavitt_et_al.,  55  IBLA  59  (May  29,  1981) 


The  revocation  of  a  second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn.  Where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  submitted.   Such  equitable  title  cannot  te 
deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocaticn  cf  the  withdrawal. 


An  application  under  the  Act  of  Apr.  23,  1932, 
43  U.S.C.  <,    154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a  reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Powar  Resources  Service  has  recommended  against  it,  the 
recammandat ion  is  premised  upon  the  requirements  of  the 
public  interest,  and  tha  reasons  offered  in  support  of 
tha  racammendat ion  are  cogent. 


Where  the  Secretary  has  not  expressly  made  revoca- 
tion of  a  withdrawal  retroactive,  the  Board  of  Land 
Appeals  lacks  authority  to  give  the  revocation  retro- 
active effect. 


Iin£SHt_ Barnard,  66  IELA  100  (Aug. 


1982) 


Ei2££S£«_Adkisson,     47    IBLA    121     (Apr.     28,     1980) 
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______________________  AT  IONS-  -Continued 

REVOCATION  AND  R ESTOR ATI ON--Con t 1 n uad 

A  decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  U.S.C.  §  154  (197b),  for  restora- 
tion of  lands  within  a  reclamation  withdrawal  to  mineral 
pntry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest . 

Joi.Ashburn,  Dfa  I3LA  izn    (AuJ.  25,  1982) 


A  mining  claim  located  at  a  time  the  land  is  with- 
drawn tioa  appropriation  by  the  Act  of  May  29,  1928,  is 
null  and  void  ab  initio.   It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

__mu______S_e_rstr_,  78  IBLA  343  (Jan.  2  4 ,  1984) 


SPRINJS  AND  WATERHOLES 

The  repeal  of  sec.  704  (a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90  Stat.  2792,  of 
cartain  statutory  authority  to  reserve  land  as  a  water- 
hole  only  prohibits  future  withdrawals  or  reservations 
of  land  under  the  repealed  statutes  and  does  not  affect 
known  waterholes  withdrawn  prior  to  the  repeal.   It  was 
proper  for  the  Bureau  of  Land  Management  to  reject  a 
water  pipeline  rijht-of-way  application  tor  land  con- 
taining a  watarhola  which  was  withdrawn  prior  to  the 
Federal  Land  Policy  and  Management  Act  of  1976,  and 
where  the  water  is  needed  for  a  public  use. 

_r__t____H_c_i__,  50  IBLA  154  (Sept.  30,  1980) 


The  purpose  of  reserving  land  surrounding 
important  springs  and  waterholes  was  to  prevent  monopo- 
lization of  the  surrounding  public  lands. 

____________  Ex  ecu tiv______r_of_ A  ______ 7__ 1926 x 

Establi3hinj._Pj.blic    Wat  ___________ No__107,    M-36914 

ISupp.     II),     (Feb.    16,    1983)     "  90    I.  D.     81 


STATE    SELECTIONS 

An  application  to  ma  Ice  homestead  entry  on  land 
previously  classified  for  selection  by  the  State  of 
Alaska    is    properly    rejected. 

2skgra__Lgw master,    52    IBLA    198     (Jan.     26,    1981) 


Unaer    43    CFR    2091.6-4    and    2627.4(b),    the    filing    of 
an    application    by    the   State   of    Alaska    to    select    lands 
segregates    those    lands   from   all    subsequent   appropria- 
tions,   including    locations   under    the    mining    law.      A 
mining    claim    located    on    land    which    has    been    segregated 
an!    closed    to    mineral    entry    is    properly    declared    null 
an!    void    ab    initio. 

Fre____pm_so_,     74    IBLA    231     (July    19,    1983) 


TEMPORARY     WITHDRAWALS 

Applications  tiled  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 
43  U.S.C.  <>  641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

I<It]!°_2§£artm_n__of  W  ater_Resources,  48  IBLA  250 
(June  2b,  1980)" 


WI__D__W_LS__N___ESE__ATIONS--Continued 

TEMPORARY  WITHDRAWALS — Continued 

Applications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

Idahp_De_art___t_o____ter Resources 10n__econs id er ______ , 

49  Il)LA~221  (Aug.  12,  1980) 


Where  ELM  filed  an  application  for  a  protective 
withdrawal  pursuant  to  Exec.  Order  No.  10355  which 
would  reserve  the  subject  land  from  all  forms  of  appro- 
priation including  location  and  entry  under  the  mining 
laws  and  the  application  was  duly  noted  on  the  official 
status  plats,  the  lands  were  segregated  from  the  date 
of  notation  to  the  extent  that  the  withdrawal,  it 
effected,  would  prevent  such  forms  of  appropriation. 
A  protective  withdrawal  is  not  a  temporary  withdrawal 
under  the  Pickett  Act,  43  U.S.C.  *  141  (1970)  ,  and  is 
not  limited  by  the  terms  of  43  U.S.C.  *  142  (1970)  which 
provides  that  temporarily  withdrawn  lands  shall  remain 
open  to  location  for  metalliferous  minerals. 

Northwest_Ex_loj:ation___Inc.  ,  52  IBLA  87  (Jan.  12, 
l98lT  "  88  I.E.  31 


52SI>S_A_D___  RASES 

"Bona_fide__ur chaser. "   A  bona  fide  purchaser  of 
an  interest  in  a  Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuatle  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.   Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLM  records  pertaining 
to  the  lease  at  the  time  ot  assignment. 

David_Burr__t_a__,  56  IBLA  225  (July  21,    1981) 

Ja_es__och_et_a__,  61  IELA  235  (Jan.  28,  1982) 

ll.y._n_Staacke_et_al_,  62  IBLA  278  (Mar.  16,  1982) 

2av______Reec__et_al_,  65  IELA  12  (June  21,  1982) 

Be_e_l__J___ac_o_ell__D_roth___a__le_,  71  IELA  23 
(Feb.  15,  1983)" 


"______ f_ th___f_ic_al_rec or__o__t_e_ not ice_gr_cer- 

_________________  ion. "   Under  the  revised  definition  of 

the  teruTat  43  CFR  3833.0-5(i)  (1979),  a  duplicate  of  a 
notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a  "copy  of  the  official  record  ot  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3B33.1-2(b)  if  tendered  within 
90  days  of  the  date  of  location. 

_a_es____Stro__,  45  IELA  38b  (Feb.  13,  1980) 

"_o___of_the_official_recor _________  not ______ 

certif_ca_e_cf_l_ca_ion"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment ot  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  ELM  office,  of  such  instrument  of  record- 
ation.  Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that  a  machine  reproduction  be  provided. 
Accordingly,  a  handwritten  duplicate  of  a  notice  cf 
location  is  acceptable  under  the  regulations. 

________ les ,  48  IELA  214  (June  16,  1980) 
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i25P§_AND_PHHASES--Cont  inued 

"S2EI_SJi_i!iS_2£i.i£i*I_£££2I^_2t_ib.t_22ti£S_°I 
SS£li£i£ilS_2i_i2£iii2X!"  Klns  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  ar  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  praper  ELM  office,  of  such  instrument  of  recorda- 
tion.  It  also  includes  an  exact  reproduction,  dupli- 
cate, 3r  ather  acceptable  evidence,  except  microfilm, 
of  an  amended  instrument  which  may  change  or  alter  the 
description  of  the  claim. 

Hilliam  E.  Talbot t_2t_ali,  52  IDLA  12  (Jan.  5,  1981) 


".2! £S_  AN  D_P  HR  A  SES-  -  Con  t  i  n  ued 

"fi3l£_cf_location.  "   Although  14  3  CFR  3833.C-5(h) 
provides  that  the  date  of  location  of  a  mining  claim 
shall  be  determined  by  state  law  in  the  jurisdiction 
where  the  claim  is  located,  where  the  location  certi- 
ficate, as  recorded  with  the  county  recorder's  office 
as  required  by  state  law,  recites  a  specific  date  of 
location  of  the  claim,  that  date  will  be  used  as  the 
inception  of  the  90-day  period  allowed  for  recorda- 
tion by  43  U.S.C.  »  1744  (1976)  ,  as  that  is  the  date 
upon  which  the  claimant  asserts  he  located  the  claim 
and  entered  upon  the  public  land. 

5l§i_5eorae_Gi_«a3ner_et_ali,  63  IBLA  146  (Apr.  6,  1982) 


"£2EI_2l_tli£_2f  li£iiI_ES£2£^_2l_ti!§_I!2ii££_2I 
cer t if icat e_of _locat ion"  means  a  legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment or  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  Bureau  ot  Land  Management  office,  of  such 
instrument  or  recordation.   It  also  includes  an  exact 
reproduction,  duplicate,  or  other  acceptable  evidence 
except  microfilm,  of  an  amended  instrument  which  may 
change  or  alter  the  description  of  the  claim.   A  quit- 
claim deed  is  not  an  acceptable  substitute  in  the 
absence  of  a  showing  that  the  certificates  of  location 
were  unavailable. 


"Da te_gf _location . "   Under  Colorado  State  law,  as 
applied  by  ul  CFR  3833.  0-5  (h),  the  date  of  location  of 
an  unpatented  mining  claim  in  Colorado  is  the  date 
specified  in  the  location  certificate.   where  the 
claimant  fails  to  file  a  copy  of  the  official  record  of 
the  notice  of  location  of  this  claim  with  BLM  within  90 
days  of  this  date,  ELM  properly  rejects  the  filing, 
notwithstanding  allegations  that  the  actual  date  of 
location  was  different  than  the  date  specified  in  the 
location  certificate. 

i»i32_3ii!il!ax_ll!£i«  68  IBLA  305  (Nov.  19,  1982) 


J2>!fi_J:L_Y.±!Sarciki_Georg.e_W._Vrable,  5b  IBLA  377 
(Oct.  2l7~19«l)" 


"£iiSJ!§i2!!-  "   *n  extension  of  a  prospecting  permit 
is  a  prolongation  of  the  term  of  the  previous  interest. 
Accordingly,  it  commences  as  of  the  expiration  date  of 
the  primary  term  of  the  permit. 


"2Si2_2I_l2£iii2I!' "   Tne  date  ot  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  th3  State  where  the  claim  is  situated.   Under 
Washinjton  law,  it  is  the  date  specified  on  the  notice 
of  location  tiled  with  the  local  recorder's  office. 

P-S-S.Mininj^COi,  145  IBLA  115  (Jan.  23,  1980) 


"Da te_of .location . "   The  date  of  location  of  mining 
claims  is  determined  in  accordance  with  the  law  of  the 
State  where  the  claims'are  situated.   Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  ot  the  location  notice  on 
the  claims. 


£§ar co^_I nc. ,  70  IELA  91  (Jan.  11,  1983) 


"Fair_market_value. "   Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a  grantee 
must  pay  fair  market  value  for  a  right-of-way  on  public 
land.   "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a  knowledgeable  owner  willing  tut  not  obligated  to 
grant  to  a  knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

tLJLK.Service^Inc.  ,  UB  IELA  233  (June  17,  1980) 


kS3_R.£ai!iL£SS_Mana g_ement_Cor£i#  50  IBLA  131  (Sept.  2U, 
1980) 


U2Ifj!Sester  n_Colorado_Broadcastina_Coir  49  IBLA  23 
(July  15,  1980)"" 


" Da te_of  location. "   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claim  is  situated.   Under 
Arizona  law,  it  is  the  date  specified  on  the  notice  of 
location  filed  with  the  local  recorder's  office. 


J.2!l!l_£i_aQ.2_Tharesa_Ki_Buchanan,  52  IBLA  387  (Feb. 
1981) 


19, 


"522d_f aith. "   As  used  in  the  Color  of  Title  Act, 
43  U.S.cT  »~l068  (1976),  and  regulation  43  CFR  2540.0-5, 
a  claim  is  held  in  good  faith  where  the  claimant  lacks 
knowledge  that  the  land  is  owned  by  the  United  States. 
In  determining  whether  the  claimant  honestly  believed 
that  there  was  no  defect  in  his  title,  the  Departaent 
may  consider  whether  such  belief  was  unreasonable  in 
light  of  the  facts  then  actually  known  to  him. 


HI__Kason_Coj.iin,  54  IBLA  224  (Apr.  27,  1981) 


Lawrence_E_._Willtnorth,  64  IBLA  159  (May  25,  1982) 


"Date_2f _locat ion . "   The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  state  where  the  claim  is  situated.   Under 
California  law,  it  is  the  date  of  posting  location 
notice  on  the  claim. 


C. 


.Shannon,  55  IBLA  312  (June  26,  1981) 


"Gross_value_at_t  he_£oint_of_ship.ment_to_mar  ket.  " 
The  royalty  rate  for  products  mined  and  disposed  under 
sodium  leases  must  be  imposed  on  the  "gross  value  of 
the  sodium  compounds  and  other  related  products  at  the 
point  of  shipment  to  market,"  which  means  the  gross 
value  of  a  refined  product  for  sale  in  an  established 
market  even  when  applied  to  an  intermediate  product  and 
without  deduction  for  the  cost  that  would  be  incurred 
in  producing  a  refined  product. 


£MC-_£°I.Ei»  5U  !ELA  77  (Apr.  14,  1981) 
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H2££S_AND_PHRA3 ES — Cont  inued 

"Headquarters."   A  headquarters  site  application 
is  properly  rejected  when  the  applicant  has  failed  to 
sustain  his  burden  of  showing  that  the  site  has  been 
used  as  a  headquarters,  i.^,  as  the  usual  place  of 
business,  principal  office,  or  administrative  center 
of  his  snowmobile  camp.   The  tern  "headquarters"  will 
not  be  construed  so  broadly  as  to  include  within  its 
meaning  use  of  a  site  for  recreational  purposes  with 
occasional  payment  of  use  of  the  facilities  occurring 
via  rendering  ot  services  and  helping  transport  build- 
ing materials  to  the  cabin  sites,  or  by  meager  and 
incidental  payments  of  cash. 


U!ikt_d_Sta_______Fl__d_R__Eh__nn,  50  IBLA  69  (Sept. 


i*2JSS_AND_PH  BASES--  Cont  inued 

"Last_address_of_recgrd."   Where  U3  CFR  1810.2 
requires  the  Bureau  of  Land  Management  to  deliver  com- 
munications by  mail  to  the  last  address  of  record,  such 
address  is  the  nost  recent  one  provided  for  the  case 
file  by  the  lessee  with  the  declared  intent  that  all 
required  communications  be  delivered  there.   Where  a 
party  has  not  so  specified,  the  appearance  ot  a  differ- 
ent return  address  on  an  envelope  or  rental  payment 
check  received  by  the  Bureau  of  Land  Management  does 
not  constitute  a  change  of  the  address  ot  record. 

*£l iai_!!i_Solenderi_Linn_Deverea  ux,  7  9  IBLA  7C 
(Feb.  13,  198") 


17, 


"Interest."   Where  an  oil  and  gas  leasing  service 
selects  lands,  files  otters,  and  advances  funds  on 
behalf  of  its  clients  for  leases  which  the  service  is 
willing  to  sell  on  behalf  of  any  successful  client, 
strict l__at_t________t_s_o_t_o_,  in  return  for  a  per- 

centag2  commission  on  the  sale,  the  service  has  no  en- 
forceable right  to  any  portion  of  the  lease,  if  issued. 
The  option  is  no  more  than  a  mere  hope  or  expectancy 
that  a  client  will  elect  to  employ  the  service  as  sales 
agent,  so  that  there  is  no  interest  in  the  lease  if  is- 
sued, which  must  be  disclosed. 

Eiy.i______owers,  Ho  IBLA  18b  (Jan.  30,  1980) 


"Interest."   where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  U3  CFR  3100.0-5(b). 

G303ear.chj._Inc.;.,  U8  IBLA  190  (June  9,  1980) 

_arr______il_s_et_al_,  59  IBLA  241  (Oct.  28,  1981) 

"I_t_res__in_an_oil_a_d__as_lease_or_of f er.  " 
Where  a  party  to  a  pooling  agreement  is  authorized 
to  advance  funds  for  filinj  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  tron  the  pooled  proceeds  of  any 
leases  issued,  all  parties  to  the  agreement  have  an 
interest  in  each  lease  offer  within  the  meaning  of 
UJ  CFR  3102.7,  requiring  the  disclosure  of  inter- 
ested parties. 

iiiine_E____Bord__t._a.l_,  50  IBLA  216  (Sept.  30,  1980) 

87  I.D.  U65 

¥ig__e_____an__s,  51  IBLA  25  (Apr.  6,  1981) 

Il5_n____La_di_,  59  IBLA  353  (Nov.  9,  1981) 

" ISiefesti n__n_oil_a_d__as_l_ase_or_of f er  .  " 
Where  an  oil  and  gas  lease  offeror  in  a  written  agree- 
ment jives  another  person  a  security  interest  in  any 
lease  issued  pursuant  to  an  offer  filed  under  the  agree- 
ment to  secure  only  payment  of  lease  rentals  advanced 
by  that  person,  that  person  does  not  have  an  interest 
in  the  lease  offer  within  the  meaning  of  U3  CFR  3102.7 
(1379),  requiring  the  disclosure  of  interested  parties. 

!* a r ___________ ,  57  IBLA  2"7  (Aug.  28,  1981) 


"l2Si_3^dress_of  record. "   For  the  purposes  of 
13  CFR  1810.2(b),  in  the  context  of  BLM's  processing 
of  a  lease  application,  the  address  stated  on  the 
application  is  to  be  used  as  the  "last  address  cf 
record"  unless  the  applicant  has  filed  written  notice 
of  a  change  of  address  with  the  BLM  office  where  the 
application  was  filed. 

Victor__._Cnet___r_,  81  IBLA  111  (May  31,  1981) 


"ISiSA-Sybdivision. "   The  phrase  "any  legal  sub- 
division" in  U3  CFR  3108.1  permitting  relinquishment 
of  an  oil  and  gas  lease  or  any  legal  subdivision  thereof 
is  not  limited  in  meaning  to  whole  sections  for  lands 
shown  on  a  protracted  survey. 

Ja2§s_M__Chudnow,  82  IBLA  262  (Aug.  29,  198U) 


"Leasing."   The  word  "leasing"  in  the  phrase  "no 
leasing  •  •  »  leading  to  production  of  oil  and  gas"  in 
sec.  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act  includes  leasing  for  the  purpose  of  explor- 
atory activities. 

J<2be_t____Covin_t____t_a__,  55  IBLA  2  32  (June  22,    1981) 

88  I.D.  601 

£°BS_PStrole__  Cor___et_al_,  57  IBLA  310  (Aug.  31, 
1981) 

!Se_neth_N_va_ro,  61  IBLA  357  (June  15,  1982) 


"iiiESEil •  "   Geothermal  steam,  as  defined  in 
sec.  2(c)  of  the  Geothermal  Steam  Act  of  1970, 
30  U.S.C.  i    1001(c),  is  not  a  "mineral"  as  the  term  is 
used  in  the  mineral  leasing  laws.   Congress  generally 
did  not  intend  the  Steam  Act  to  be  treated  as  a 
"mineral  leasing  law." 

_eother_al_Leasi___in__es _____ ed_W i 1 der _____ Areas , 
M-36937  (June  11,  1981)  ~  88  I.D.  613 


"_ot_tion_rul__"   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Manageuent 
have  been  noted  to  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.   The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Sie_h_n_K_n_c___t_al_,  51  IBLA  368  (Dec.  30,  1980) 
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"No  tat ion_rule. "   Under  the  notation  rule  a  mill- 
site  claim,  located  at  a  time  when  the  master  title 
plat  in  the  local  Bureau  of  Land  Management  office 
shows  that  the  lands  embraced  by  the  claim  are  included 
in  a  state  selection  application,  is  properly  declared 
null  and  void  ab  initio  because  notation  of  the  state 
selection  application  on  the  official  records  segre- 
gates the  land  from  further  appropriation.   The  rule 
applies  even  where  the  notation  was  posted  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

J°i>I!_£:._i£d_Mar  tha_«[ ._Jhomasi_d_.  bJ.ai_Tunjsten_Minina_Co_. 
iaS_R^£onIIderdtIon[7~59~IBLA  364  (NovT  9,  T981) 

"Not^at  ion_rule. "   Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
raason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.   The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Eiiute_3il_fi_Minin j._Cqr_Ei,  o7  IBLA  17  (Sept.  3,  1982) 

l£»ifi_Di_Birdi_Jri,  73  IBLA  210  (May  27,  1983) 

Shini_R2ck_Mininj_Cor£i,  75  IBLA  13b  (Aug.  15,  1983) 

Shin/_Kock  Mininj  Cor£.  _[0n  Reconsiderat  ion}.,  77  IBLA 
261  (Nov.  30,~1983)~~~ 
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recover  the  costs  of  operation  and  marketing  tut  not 
to  recoup  drilling  costs. 

Hoover_6_Bracken_£nerg_ies1__Inci,  71  IELA  220  (Mar.  17, 
1983) 


"Pending,."   Where  a  Native  allotment  applicaticn 
was  rejected  in  1967,  and  no  action  seeking  review  or 
appeal  of  that  decision  was  filed  until  1975,  the 
application  was  not  "pending"  on  Dec.  18,  1971,  and, 
therefore,  ELM  lacks  the  statutory  authority  to 
"reopen"  the  case. 

Marj_ClimEic_^On_Reconsider  at  iong_ ,  65  IELA  26  (June  22, 
1982) 


"El£££diJ!.3_3Ssessment_iear •  "   The  "preceding 
assessment  year"  is  the  assessment  year  most  recently 
completed.   Thus,  the  requirement  that  evidence  of 
annual  assessment  work  completed  during  the  "preceding 
assessment  year"  be  filed  on  or  before  Cct.  li,    1979, 
concerns  the  assessment  year  ending  at  noon  on  Sept.  1, 
197  9. 

*iaskamin_Co..,  49  IELA  43  (July  21,  1980) 


"Prevent s_automa ted_j;rocessing  .  "   As  used  in 
43  CFR  3112.3(a)(2),  49  FR  2113  (Jan.  18,  1984),  an 
application  form  is  prepared  in  a  manner  that  "prevents 
automated  processing"  where  a  mistake  or  omission  pre- 
vents the  computer  from  fully  completing  the  automated 
program.   An  application  containing  such  a  deficiency 
is  properly  held  to  be  "unacceptable." 


"Natat ion_ru le. "   Under  the  notation  rule,  where 
land  is  segregated  from  mineral  entry  under  the  general 
mining  laws  and  that  segregation  is  noted  on  the  offi- 
cial Bureau  of  Land  Management  records,  mineral  loca- 
tion is  foreclosed  until  the  record  is  changed  to 
reflect  that  the  land  is  no  longer  segregated. 


P-i—SlSBS-O liver,  73  IBLA  56  (May  12,  1983) 


"0il_shale."   Rock  containing  less  than  3  gallons 
per  tan  of  kerogen  is  not  distinguishable  from  average 
shale  or  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale."   Discovery  of  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 


Shaw_Resourcesi_Inci,  79  IBLA  153  (Feb.  24,  1984) 

91  I.D. 


122 


"Projr ietar J_inf orma t ion. "   Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  do 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  wculd 
inhibit  the  Government's  ability  to  ottain  this  type 
of  information  in  the  future  resulting  in  a  substantial 
detrimental  effect  on  a  Government  program.   Internally 
generated  Governmental  decisions  and  information  are 
not  proprietary. 

S2!ili!SEI!_UDi£I!_E>-li:OI2tion_Coi ,  51  IBLA  89  (Nov.  5, 
1980) 


y.Q.L!§i_5tates_vi_weber  Oil_Co._et_alj 
(Oct.  21,  1982)" 


68  IBLA  37 
89  I.D. 


538 


"  Pay_in  j_jua  nt  it  les.  "   For  the  purposes  of  the 
extension  provision  of  30  U.S.C.  4  22b  (j)  (1976)  relat- 
ing to  leases  committed  to  a  unit  plan  of  development, 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  but  does 
not  include  recovery  of  drilling  expenditures. 

Xit£s_P3troleum_C2re.._et_ali,  67  IBLA  24b  (Sept.  24, 
1982)  "  89  I.D.  480 


"ProErietari_in format  ion . "   Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  do 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  would 
inhibit  the  Government's  ability  to  obtain  this  type 
of  information  in  the  future  resulting  in  a  substan- 
tial detrimental  effect  on  a  Government  program. 
Internally  generated  Governmental  conclusions  and 
information  are  not  generally  proprietary. 

Craig._Folson,  82  IBLA  294  (Aug.  31,  1984) 


"  Eiiiilii-JUiDiiiiSS' "   For  tne  purposes  of  a  com- 
munitization  agreement  providing  for  the  extension  of 
such  agreement  so  long  as  communitized  substances  are 
produced  in  paying  quantities,  "paying  quantities" 
rejuires  production  sufficient  for  the  lessee  to 


"Public_land_laws."   Under  43  CFR  2091.2-3  (1979), 
a  state  exchange  application  segregated  the  selected 
public  lands  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws.   The  term  "public  land 
laws"  is  ordinarily  used  to  refer  to  statutes  governing 
the  alienation  of  public  land,  and  generally  is  distin- 
guished from  both  "mining  laws,"  referring  to  statutes 
governing  the  mining  of  hard  minerals  on  public  lands, 
and  "mineral  leasing  laws,"  a  term  used  to  designate 
that  group  of  statutes  governing  the  leasing  of  public 
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lands  for  oil,  gas,  and  other  selected  minerals.   Udall 

2tkS_Ii_*E:?LStr2nj,  53  IBLA  153  (Bar.  12,  1981) 

"i;i!blic_la  nds.  "   Under  13  CFR  3602.1  which  defines 
a  trespass,  the  tern  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  4  299  (1970). 

PlSifiS-iliiSt-S.Liiht.COi,  US  IBLA  127  (Jan.  23,  1980) 

"£y.filic_land3. "   Under  13  CFR  9239.0-7  which 
defines  a  trespass,  tha  tern  "public  lands"  includes 
mineral  deposits  reserved  under  the  Stock-Raising  Hone- 
stead  Act,  43  U.S.C.  %    299  (1976). 

lSiaS2i—lE£i»  ^  IBLA  1S5  (Oct.  26,  1981) 

"Publ ic_la nds ."   Lands  ceded  by  the  Chippewa 
Indians~under  the  Act  of  Feb.  20,  1904,  33  Stat.  16, 
which  were  unappropriated  under  the  terms  of  said  Act, 
and  which  were  restored  to  tribal  ownership  in  1915, 
wera  never  "public  lands"  within  the  meaning  of  the 
Color  of  Title  Act,  43  U.S.C.  <t    1068  (197b),  and  a 
color- of- tit le  application  for  such  land  must  be 
rs jected. 

l3Eiin_haugen_et_il. ,  bJ  IBLA  12  (Bar.  25,  1982) 


"Public_lands . "   Reclamation  withdrawn  lands  on 
which  there  are  no  authorized  or  constructed  reclama- 
tion projects  are  administered  by  the  Bureau  of  Land 
Banagement  under  a  memorandua  of  agreement  between  the 
Bureau  of  Reclamation  and  Bureau  of  Land  Management 
(Mar.  1972).   In  the  absence  of  contrary  language  in 
an  order  withdrawing  lands  for  reclamation  purposes, 
reclamation  withdrawn  lands  which  do  not  have  autho- 
rized or  constructed  projects  on  than  are  "public 
lands"  within  the  meaning  of  sees.  103(e)  and  603(a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976. 

2e2EI£_Azar.  63  IBLA  172   (Apr.  B,  19B2) 


"Publ  ic_lands.  "   Lands  within  a  powersite  with- 
drawal do  not  cease  being  "public  lands"  by  virtue  of 
such  withdrawal  and  continue  to  remain  subject  to 
BLM's  wilderness  inventory  process  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  sees.  103(e) 
and  b03  (a)  . 

Colorado  River  water  Conservation  District.  67  IBLA 
287  (Sept.  28,  1982) 


"E2&£Ly.SiA"_"5st_ap_artx^_^wi thdrawn.  "   Lands  which 
are  "reserved"  and  "set  apart"  for  the  protection  and 
preservation  of  wildlife  pursuant  to  the  Migratory  Bird 
Conservation  Act  of  1929,  as  amended,  are  "withdrawn" 
for  the  protection  of  all  species  of  wildlife  within 
tha  meaning  of  43  CFR  3101.  3- 3  (a)  (1)  . 

Richard_Fi_Pricei_Jri,  82  IBLA  257  (Aug.  29,  1981) 


"R§sident_citizen. "   As  used  in  sec.  2  of  the  Act 
of  Mar.  3,~lB91,~26~Stat.  1096,  43  U.S.C.  »  325  (1976), 
tha  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  State  at  the  time  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
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or  voting  residency  within  a  state  tut  who  are  not 
actually  residing  therein. 

Sand_y_C._Baici,  U6  IELA  110  (Bar.  19,  1980) 


"£§deral_installation. "   The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a  nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a  license  issued  ty 
the  Federal  Power  Commission,  is  not  a  "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  13  U.S.C.  4  1602(e)   (1976). 

£§l£h ik a n_Public_U tili ties,  79  IELA  286  (Bar.  2C,  1981) 


"Resident  citizen."  As  used  in  sec.  2  of  the  Act 
of  Bar7~3,  189l7~26~Stat .  1096,  13  U.S.C.  4  325  (1976), 
the  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  state  at  the  time  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  or  own  land  within  a  state  but  who 
are  not  actually  residing  therein. 

Benjamin_Di_Christensen,  71  IELA  239  (July  19,  1983) 


"Right-of-way  grant"  is  defined  in  the  regulations, 
13  CFR  2800.0-5  (h),  as  an  instrument  issued  pursuant  to 
Title  V  of  the  Federal  Land  Policy  and  Banagement  Act 
of  1976  (FLPBA) ,  13  O.S.C.  «  1761  (1976).  Ey  implement- 
ing regulation,  13  CFR  2803.1,  the  Secretary  has  limited 
the  applicability  of  sec.  506  of  FLPBA,  13  U.S.C.  «  1766 
(1976),  to  "right-of-way  grants." 

James_Wi_S«it  h lOn_Reconsidera  t  ion)_  ,  55  IBLA  39C 

(June  30,  1981) 


"Roadless.  "      H.H.     Rep.    No.    91-1163,     91th   Ccng., 
2d    Sess.    17     (1976),    provides  a    definition   of    "roadless" 
adopted    by    the    Bureau   of    Land    Management   in   its    Wilder- 
ness  Inventory    Handbook.      The   word    "roadless"    refers 
to   the   absence   of    roads    which    have   been    improved    and 
maintained    by    mechanical    means    to   insure    relatively 
regular   and   continuous    use.       A   way    maintained   solely    ty 
the   passage   of    vehicles   does    not   constitute   a    road. 

C_6_K_Petroleum_Coi,    59    IBLA    301     (Nov.     3,     1981) 

Conocox_I ncx_e t_al x ,    61    IBLA    23     (Dec.    29,    1981) 

Churchill_Countj[_Eoard_of_Commissioners,     61    IBLA    37C 
(Feb."l77~19827 

3arvin_Case.y._et_ali,    63    IBLA    208     (Apr.    12,    1982) 

£2I!_S._0rlando_et_ali,    61    IBLA    7     (Bay    1,    1982) 

*sarcoJ._Incxx_et_al.,    61    IBLA    50     (Bay    6,    1982) 

Arizona_State  Ass'n  of _4-tf heel_Drive_Clu ts,  65  IBLA  126 
Tjune~28,~1982)~" 

Carl  H.  Clark.  65  IELA  153  (June  29,  1982) 

Silver t^iJailj,  65  IBLA  223  (July  9,  1982) 

Toi_Hi_Ford,  66  IBL1  11  (July  23,  1982) 

Renjieco t t_Cor £i ,    66    IELA    219     (Aug.    17,     1982) 

The   »ilderness_Society._et_ali,    66    IBLA   287     (Aug.    19, 
1982) 

Sjuar^Butte^Grazing^Ass' n,    67    IBLA    25     (Sept.    7, 
198  2) 
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__________<  67  IBLA  12u     (Sept.  16,  1982)  "___taine^_v.ield  .  "   As  used  in  sec.  1  of  the  Act 

of  Aug.  28,  1937,  43  U.S.C.  «  1181a  (197b),  the  tern 
___£____Schwenke,  b7  IBLA  201  (Sept.  22,    1982)  "sustained  yield"  means  that  the  level  of  timter 

harvesting  established  should  be  such  that,  ccnsider- 
Charle^_M___H.aup_t  man,  b7  IBLA  207  (Sept.  22,    1982)  in}  present  levels  of  silviculture  techniques,  a 

constant  amount  of  timber  will  be  annually  available 
Colorado_River_w.ater_Conservation_District ,  67  IBLA  on  an  indefinite  basis. 

287  (Sept.  28,  19827 

In_re_Lick_Gulch_TiBber_Sale,  72  IBLA  261  (Apr.  28, 
___________________'  75  IBLA  140  (Aug.  17,  1983)  1983)  90  I.E.  189 

___£_£_____ hern,  lb    IBLA  23  (Sept.  8,  1983) 

____£____________E_____£lx___£_i__A__Strauss,  76  IBLA 

27  (Sspt.  8,  1983) 

___£__________2EE_<  7b  IBLA  31  (Sept.  8,  1983) 

"R ule_of _d££roximatign. "   The  Department  of  the 
Interior  will  not  reject  an  oil  and  gas  lease  offer 
for  public  domain  lands  solely  for  the  reason  of  the 
offer  being  for  less  than  b40  acres  where  the  amount 
by  which  the  offer  is  under  640  acres  is  less  than  the 
amount  by  which  the  otfer  would  exceed  640  acres  by 
including  the  smallest  adjoining  subdivision  available 
for  leasing,  the  offer  thereby  conforming  to  the  rule 
of  approximation. 

______M___hudnow,  4/  IBLA  2b5  (May  13,  1980) 

"_________/'   where  BLM  sands  a  copy  of  its  decision 

to  an  adversely  affected  party  at  his  address  of  record 
on  Sept.  21;  where  additional  information  containing 
the  party's  more  recent  address  is  filed  with  BLM  on 
Oct.  5;  and  where  BLM  receives  the  mailed  copy  back  as 
undeliverable  on  Oct.  lb  but  does  not  mail  another  copy 
to  the  sore  recent  address,  BLM  has  not  mailed  a  copy 
to  the  party's  last  address  of  record,  and  there  is  no 
"service"  under  4  3  CFR  1810.2.   Where  BLM  has  never 
served  a  copy  of  its  decision  on  an  adversely  affected 
party,  the  time  for  this  party  to  appeal  has  never  com- 
menced, and  the  decision  is  not  effective  p_er  Hi    CFR 
a. 21  (a)  . 

Estate_gt_3  Ienn_Fi__Coy_i_Resource_Ser  vice_Co;_A_Inci, 
62~IBLA  182  (Jan.  2b,  1981)  "  88  I.E.  236 

"____________________£ uted . "   The  term  "signed  and 

fully  executed"  as  used  in  43  CFR  3112.2-1  (a)  includes 
the  use  of  a  rubber  stamp  to  affix  a  signature  to  a 
drawing  entry  card,  provided  that  it  is  the  applicant's 
intention  that  the  stamp  be  his  signature. 

__A____th_McCle^lin,  45  IBLA  342  (Feb.  7,  1980) 

"  _2_ lies t_leg_al_subdi  vision.  "   Where  an  oil  and 
gas  lease  offer  is  made,  the  smallest  legal  subdivision 
which  may  be  encompassed  by  the  offer  is  a  quarter- 
quarter  section  (40  acres) ,  unless  the  offer  is  for  a 
lot  in  a  fractional  section. 

__£_______£___.  57  IBLA  30b  (Aug.  31,  1981) 

"  Smalles^_leg_al_subdiyision.  "   In  general,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer  to  the 
extent  that  it  includes  a  parcel  of  land  smaller  than 
the  smallest  legal  subdivision,  _..§.._,  a  quarter-quarter 
section,  except  where  the  offer  is  for  a  lot  in  a  frac- 
tional section.   However,  an  offer  which  describes 
land  in  parcels  smaller  than  a  quarter-quarter  section 
may  be  accepted  if  it  includes  all  of  the  land  avail- 
able tor  leasing  within  a  quarter-quarter  section. 

EiLL2tt._A-._R.iiJ.s_,  b5  IBLA  22  (June  21,  1982) 
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